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U6N.Y.a»  602 

WaJ(2  0.  Btirrowa)\35  Ind.  3S0 723 

Ward  P.  Laverty,  IV  Neb.  429 183 

V.  Bochester  Biectric  B.  Co.,  47  N.  Y.  S. 

B.84 808 

VL  Buck  man,  86  N.  Y.  86, 93  Am.  Dec  479.  167 

Ware  V.  Allen,  140  Mass.  513,  and  notes 126 

Warfleld  o.  Chaifee,  91  0.  S.  090,  28  L.  ed.  883..  798 

Warner  17.  Hale,  65  111.  396 801,806 

Warren  v.  Chambers,  25  Ark.  120,  91  Am.  Deo. 

538 600 

c  Jones,  69  Tex.  462 806 

e.  Btoddart.  106  U.  &  224, 96  L.  ed.  1117.160, 170 

«.WaIll8.42Tez.472 ...  536 

Wimtcb  Min.  Co.  o.  Cresoent  Min.  Co.,  148  U. 

8.208.87  L.ed.  454 474 

Washburn,  Re,  4  Johns.  Cb.  106, 1  L.  ed.  780. ..  85 
Washburn  p.Traoy,  2  D.  Cblp.  186, 15  Am.  Dec. 

661 772 

Waaber  v.  Bullitt  County,  UO  U.  8. 664, 28  L. 

ed.251 824 

WaahlQgtnn  ATeoue,  60  Pa.  862,  8  Am.  Bep. 

«55 818 

Waabinirton  County  Suprs. «.  United  States, 

:B  U.  S.  9  Wall.  415, 19  L.  ed.  782  600 

Wasblnsrton  loe  Co.  v.  Chicaaro.  147  111.  837  ...  778 
Waabington    University   v.  Bouse,  75  C7.  8.  8 

Wall.441,19  L.ed.499 810 

Watertowo  Thermometer  Co.  v.  Pool,  51  Hun, 

157 662 

WatUoa  JSr  parte,  28  U.  8.  3  Pet.  103.  7  L.  ed. 
630,  82  U.  8.  7  Pet.  568,  8  L.  ed.  786.... 

792,798 

Wataoo  V.  Jones,  80  TJ.  8. 13  Wall.  679, 713, 727, 

729.20  L.  ed.  660.  670,  676  .80,82,85,87,88 

e.  Pittobunrh  ft  C.  B.  Co.,  87  Pa.  460 778 

WatU  c.  CreifiTiiton,  85  Iowa,  134 706 

Way  c.  Hamma  0,126  IlL  182 800 

Wayman  r.  Southard,  28  U.  8. 10  Wheat.  1, 6  L. 

ed.  253 481 

Webb  p.  Lafayette  County,  67Mo.  853 87 

«j.  Peirce.  I  Curt.  O.  C.  118 155 

V.  Portland  Mf  ir.  Co.,  8  Sumn.  189 4"8 

WebRter  v,  Friedeberir,  L.  B.  17  Q.  a  Dly.  796.  402 

Weeding  o.  M:u80n,2  aa  N.  &d82 402 

Weinman  v,  Wilkinsbniir  ft  a  L.  Pass.  "EL  Co., 

118  Pa.  192 824 

Wein  V.  Oretron  Iron  ft  Steel  Co..  18  Or.  486. ...  126 

Welch  9.  Van  Auken.  76  Mich.  464 608 

r.  Wesson,  6  Gray,  505 410 

Welland  Canal  Co.  v.  Hathaway,  8  Wend.  480, 

24  Am.  Deo.  51 28S 

WeUa  r.  Bain.  75  Pa.  47, 15  Am.  Bep.  668 80 

r.  Ca  I  nan,  107  Mass.  514, 9  Am.  Bep.  65. 417 

t.  C<>e,  9  Colo.  162 

r.  Mason,  28  W.  Va.  496 

Welsh  r.  First  Dir.  of  St.  Paul  ft  P.  a  Co.,  26 

Minn.  814 746 

""ent worth  «.  Jefferson,  60  N.  H.  158 410 

^w  V.  Fox  Klver  Paper  Co..  h2  Wis.  647.  656. .  tt8 
V.  Milwaukee,  L.  &  ft  W.  a  Co.,  M  Wis. 

318 402 

s.  Piatt,  127  Mass.  872 W9 

Westbrook  o.  MoUle  ft  O.  a  Co.,  66  Miss.  560. .  657 
Western  ft  A.  Ballroad  o.  Bloomlntfdale,  74 

Ga.  604 661 

r.MeiffS,74  Oa.857 662 

Wenera  ft  A.  a  To.  V.  Jones,  66  Ga.  681 661 

,    r.  Main,  04  Ga.  649 561 

WeKem  OoUefre  of  Homeopathic  Medicine  v. 

Cleveland,  12  Ohio  St.  377 

Weaicm  U.  Telear.  Co.  v.  Atty-Gen.  of  Massa- 
chusetts, 126  U.  8. 580, 81  L.  ed.  700. . ..  706 
SI  PennsYlTania,  188  U.  8.  80,  82  L.ed.846. 

2  Inters.  Com.  Bep.  241 708 

«i8eay,   132   U.  a  4».  88  L.  ed.  400,  2 

Inters.  Com.  Bep.  726 702,  703,  705 

„    «.Tezas.  105  U.S.  460. 26  L.ed.  1067  ..702.705 
W«t  Jersey  a  Co.  o.  Camden.  G.  ft  W.  a  Co. 

(N.  J.)  29  AtLBep.4i»  

WcfUake  r.  W(>6tlake,  34  Ohio  St.  621, 88  Am. 

„^      Rep.  397 418 

Wetberbep  v.  Baker,  85  N.  J.  Eq.  601 619, 523 

^  V.  Dunn.  86  Col.  251 760 

WhartODi7.Lewis.  lCar.ftP.S29 485 

Wbestler  o.  Bauffb,  26  Pa.  531,  64  Am.  Dea 

721 196 

^  «.  Crisman.  24  Pa.  802 : 126 

Wheeler  o.  Dunn,  13  Colo.  428 H42 

v.Frttnkentlial,78  111.124 801 

s.  Northern  Colorado  Irrigation  Co.,  9 

Colo.  248 648 

»LR.A. 


Wheeler  ft  Wilson  Mfg.  Go.  v.  HeU,  115  Pa.  487  658 

V.  Howard,  28  Fed.  Rep.  741 766 

Whetstone  V.  Bowser,  29  Pa.  59 126 

Whipple  V.  Cumberland  Mfg.  Co.,  2  Story,  C. 

a  661, 670, 671 491,404 

Whirley  v,  Whiteman,!  Head.  610 656,  567 

Wbitaker  v,  Whitaker,  6  Johns.  112 238 

Whitcher  o.  Webb,  44  Cal.  127 766 

White,  £2:  pfrrte,  33  8.  a  450 351 

V.  Brownea.2  Daly,  828.860 77,90 

v.  Connecticut  Miit.  L.  Ins.  Co.  4  DHL  177  110 

O.  Elwell, 48  Me.  880.  77  Am.  Deo.  231 147 

V.  Foote  Lumber  ft  Mfg.  Co.,  29  W.  Va. 

385  657 

«.  Fulgbum.  87  Tenn.  281 416 

V.  Lang,  128  Mass.  698,  85  Am.  Rep.  402...  607 

V.  Miller.  19  L.  a  A.  678,  52  Minn.  367 766 

V.  Mosely,  8  Pick.  866 1^ 

V,  Winnisimmet  Co.,  7  Cush.  155, 157 409 

Whitehead  v.  l^t  lam.  83  N.  C.  232 818 

Whltmore  v.  Farley,  43  L.  T.  N.  &  198 61 

V.  Hay.  85  Wis.  251 748 

Whitney  o.  Wyman,  101  U.  8.  8i<2.  25  L.  ed.  1060  476 
Whitney  Arms  Co.  i;.  Barlow,  63  N.  Y.  62, 20  Am. 

Kep.604 

Wicker  V.  Hoppock,  78  U.  8. 6  Waa  94, 18  L.  ed. 

752 MO 

Wilder  V.  Bio  Grande  County  Comrs.,  41  Fed. 

Bep.512 602 

Wildey  V.  Farmers  Mut.  F.  Ins.  Co.  of  Van 

Boren  County,  62  Mich.  446 244 

Wilkerson  v.  Rahrer,  140  U.  S.  545, 35  L.  ed.  672  858 

Wllkinso.  Malone,  14  Ind.  158 420 

Wilkinson  v.  Adam.  1  Ves.  ft  a  4B6 680 

V.  Blllott,  43  KJin.  600 800 

William  Bagaley.  The,  v.  United  States,  72  U. 

as  Waa  406, 18  L.  ed.  580 157 

Williams  1;.  Bagley,  L.  a  1  H.  L.  200 60 

«.  Chicago  ft  A.  a  Co.,  11  L.  B.  A.  8BB,  186 

111/491 664 

«.Drexel,14Md.666 2U8 

V.  Goldlnflr.  L^aiC.  P.69 280 

«.  Hartford  Ins.  Co.,  54  Oal.  442,  86  Am. 

Bep.  77 Ill 

«.  Hunter,  10  N.  C.  546, 14  Am.  Dec.  597. ..  631 

o.  Kansas  City,  8.  ft  M.  B.  Co.,  96  Mo.  283.  8S8 

«.  Morria,8  Mees.  ft  W.  488 147 

o.  Sherman.  7  Wend.  108 «03 

V,  South  ft  North  Ala.  a  Co.,  91  Ala.  635.  44 

V.  Texas  ft  P.  B.  Co.,  60  Tez.  205 557 

V.  Tishominfro  Say.  Insr.,  57  Miss  ftS 294 

Williamsburg  City  F.  Ins.  Co.  v.  Cary,  83  111. 

463 868 

Williamson  r.  New  Jersey  Southern  a  Co.,  29 

N.  J.  Eq.384 601 

Willlamsport  v.  Beck,  128  Pa.  147 818 

WUlinirham  v.  Kintr,  23  Flo.  47b 233 

WUlis  V.  Mahon,  16  L.  K.  A.  281,  48  Minn.  140. ..  97 

p.  Owen,  43  Tex.  41   860 

Wltoon,  Ex  partCf  10  CJ.  S.  6  Cranch,  52,  3  L.  ed. 

149 790 

Wilson  o.  Aaron,  182  Dt.  288 601 

V.  Chicago  Sanitary  Dlst.  Trustees,  183 

IU.443 n4,778 

V.  Furness  a  Co.,  L.  a  2  Eq.  28 618 

V.  Hart.  5  Fla.  232, 58  Am.  Dec.  464 760 

V.  New  Bedford.  108  Mass.  261, 11  Am.  Bep. 

a52 258,607 

V.  West  Hartlepool  Harbour  ft  B.  Co.,  2 

DeO.  J.  ft  8.491  553 

WIlson'sCase,33U.  8.7  Pet.  150,8  L.ed.  610...  422 

Winfleld  Nat.  Bank  o.  Crooo,  46  Kan.  620 804 

Wingard  v.  Tift  24  Ga.  179 344 

Wiubam  v.  McGulre,  51  Ga.  578 844 

Wlnkley  r.  Kaine,  32  N.  H.  268 876 

Winslow  «.  Merchants  Ins.  Co.,  4  Met.  806,  88 

Am.  Dpc.a68 110 

Wlnterbottom  17.  Derby,  L.  a  2  Bxch.  816 411 

r.  Wright,  10  Mees.  ft  W.  109 630 

Winters  v.  Kansas  City  Cable  a  Co.,  6  L.  B.  A. 

686,99  Mo.509 667 

Withrow  o.  Smithson,  19  L.  a  A.  752, 87  W.  Va. 

781 668 

Woloott  V,  Mount,  86  N.  J.  L.  262, 13  Am.  Bep. 

438 717: :.  127 

Wolyerhampton  ft  W.  a  Co.  v.  London  ft  N. 

W.  a  Co.,  L.  a  16  ^.483 618 

Wood  o.  Dummer,  8  Mason,  808 519 

V.  Goodridge,  6  Cush.  117.  62  Am.  Deo.  771  122 

V.  Manley,  11  Ad.  ft  El.  84 147 

Wooden  r.  Western  N.  Y.  ft  P.  a  Co.,  U6  N. 

Y.IO 887,888 

Woodman  0.  Hubbard,  26  N.  H.  67, 7  Am.  Dec. 

310 410,608 

Woodruff  17.  Bradstreet  Go.,  6  L.  B.  A.  555,  116 

N.Y.217 


CiTATIOHII. 


Woodmff  «.  Brie  E.  Co.,  08  N.  T.  619 862 

Wooley  V.  Grand  Street  &  N.  R.  Go.,  88  N.  Y. 

121 866 

Worster  v.  Oaoal  Brldfre  Propre.,  16  Pick.  547.  404 

Wriffht  V.  Lee  (8.  Dak.)  65  N.  w.  Hep.  981 601 

r.  MaJden  ft  M.  K.  Ck).,  4  Allen,  888 655 

V.  8chroeder,  8  Curt.  C.  C.  548 588 

V.  Sill,  67  U.S.  2  Black,  544, 17  L.ed.  888..  860 

Wrtnn  V.  Jones,  111  Mass.  860 771 

Wyllie  V.  Palmer.  19  L.  R.  A.  885, 137  N.  Y.  248  780 
Wymore  o.  Mahaska  County,  6  L.  B.  A.  545,  78 

Iowa.  896 667 

Wynkoop  v.  Niagara  F.  Ins.  Co.,  91  K.  Y.  478, 

48  Am.fiep.886 868 

Wynne  o.  Wynne,  8  Swan,  406, 68  Am.  Dee.  66 .  618 


Y. 

Yann  c.  Oftumwa,  60  Iowa,  429 .—........   M 

Ynr.ishv.  Sr.  Puiil.  50  Minn.  518 144 

Yateb  i\  Cole.  54  N.  C.  110.  59  Am.  Deo.  608 377 

V.  Van  De  Boirert,  56  N.  Y.  626 m 

Yerver.  Ex  parte,  75  U.  8.  8  Wall.  86, 19  L.  e4. 

882 789,791 

Yerlngton  o.  Greene,  7  B.  L  689,  84  Am.  Deo. 

678 4U 

Young  V.  Murphy,  8  Bing.  N.  G.  54 435 

Z. 

Zlegler  o.  Chapln,  126  N.  Y.  842, 849 271,  rt 


STATUTES  AND  CONSTITUTION'S  CITED,  CONSTRUED.  ETC. 


Eng^lancL 

Statutes, 

20  Hen.  m.  (1236).    Descent 747 

28  ft  28  Car.  II.,  chap.  10.    Distribution  of  es- 

tates   288 

29  Oar.  n.,  chap.  8.  S  85.   Husband*B  right  to 

wife's  property..  888 

81  Car.  II.«  chap.  2.    Habeas  corpus 791 

6 &7  Vict.,  chap. 96.    Libel 882 

1876,  pp.  880,  881.    Supreme  court  Judicature 

act 402 

FraAce* 

Code  Napoleon. 

Art  1882.   Liability  for  wrongful  aot 886 

United  States. 

Constitution, 

Art.  1,98.    Commerce 849 

19.    Habeas  corpus 788 

8,92.    Courts 787 

4,12.    Fugitives  from  Justioe...... 85 

Amend.  4.    Property  rights 858, 4L9 

6.    Due  process 358 

Self -incriminating  evidence 419 

14.    Due  process 849 

Statutes, 

1789,  Sept.  24.    Judiciary  act 788 

1864.June30.    Succession  tax 262 

1866,  June  27,  chap.  140.    Bevision  of  laws 791 

July  la.   Succession  tax 2S2 

July  24.   Teiejrraphs 705 

1867.  Feb.  6,  chap.  ft.    Procedure 797 

1875,  chap.  187.    Junsdiction 786 

1885,  Mar.  8,  chap.  USS,    Bemoval  of  caBO  to 

higher  court 794 

1887,  Mar.  8.    Bemoval  act 220 

Jurisdiction 786 

1888,Aug.  18.    Jurisdiction 785 

1808,  Feb.  IL    Witnesses  in  interstate  com- 
merce cases 419 

Treaties, 

1871,  Nov.  281    Between  United  States  and  Italy  888 

Statutes  a^  Large, 

Vol.  I.  p.  86.    Judiciary  act 788 

18,  p.  287.    Succession  tax 262 

14,  p.  74.    Bevision  of  laws 791 

p.  140.    Succession  tax 262 

385.    Procedure 797 

17,  p.  845.    Treaty  with  Italy 883 

18.  p.  470.   Jurisdiction 785 

28,  p.  4SI7.    Removal  of  case  to  higher 

court 794 

24,  pp.  879, 880.    Interstate  commeroe  law  192 

25.P438.    Jurisdiction 785 

26,  p.  200.    To  protect  trade  and  commeroe  159 

p,818.    Wilson  law 858 

'  Rtoised  Statutes, 

1629.    Jurisdiction 785 

716.    Power  to  issue  writs 701 

75L    Habeas  corpus 786 

i6ii.aA. 


762.   Habeas  corpus Wl 

754.    Habeas  corpus.. TW 

761.    Proceedings  in  habeas  corpus .' W 

99  763.  764.    Kemoval  of  case  to  higuer  court..  ^ 

r3«3-6a68.    Telegraphs Ts& 

9  Saoa    Effect  of  revision TW 

Alabama. 

Statutes, 
1884,Deo.l2.   Tax  on  telegraph.... IV 

Arkansas* 

Constitution, 
Art.7, 9L    Judicial  power 19T 

Mans  field's  Digest. 
91166.   Number  of  votes  in  county 91 

California. 

Constitution. 

Art.  1«  9 IL    Uniform  operation  of  laws 380 

918.    Witness  agflinst  self 423 

9,9  4.    State  university 651 

9  9.    Character  of  state  university 6SS 

10,92.    Prison  board 9St 

Statutes. 

1868,  Mar.  28.  p.  248.    State  unlversltF 651 

1898,  p.  26.    Purity  of  elections i2* 

Penal  Code, 
91578.    Oontrol  of  prison  grounds 60 

Politieal  Code. 

9  848.  Executive  officers 

9618.    Public  highways 

2619.    Highway  by  user 

2621.   Vacation  ox  highway 

Colorado. 

Constitution. 

Art.  6,9  8.    Supreme  court  writs 649 

16,  9  &    Protection  of  workmen  in  mines.    443 

Statutes, 

1885,  pp.  187-14L    Coalmines 440 

1887,  Mar.  24.    Additional  Judge 646 

1801,  Apr.  6.    Additional  ludge 647 

Florida. 

Constitution,  1S86, 
Art.  1.  9 12L   Second  Jeopardy 23S 

Statutes. 

1828.  Legitimation 748 

1829.  Inheritance  of  bastards 748 

IS.'ia.  .Ian.  6.    Internal  Improvements 745 

1877,  Mar.  8,  chap.  80:^4,    Municipal  ordinances  238 
1879,  Mar.  11,  ohap.  8146.   Sunday  dosing  of 

stores 


GlTATtOaiL 


I0B8,  efaap.  8418, 1 U.    Befraiatiofir  Ugaor  traffic  189 

IMiJimetiOliap.  4115.   Bffect  of  lioenae......  285 

Bemed  Statutes, 

I  ffSL  Mnniclpftl  ordloanoefl ..m.  t36 

Ssae.  Sunday  closlDg  of  stores 885 

MedeOan^B  JDigest. 

p.  127, 1 5.    LeoltlmatiOD 7i8 

470.  i  8.    iDberitanoe  of  bastards 748 

TOB.II.    Descent 747 


CongHiuiion, 
lit  1,  S  8,  par.  L   Gompenfiation  for  property 

8uxtute9. 


663 


661 


842 


ISS,  Jan.  28,  p.  106.  Injury  at  hicrhway  crossing 

iS87,  p.  43.   Mother's  rlffbt  of  action  for  deatu 

ofcWld 

Sperial  Laws, 

lSli,p.8&.    Encroachment  on  itreeti  In  An- 
ffusta ••••— M..... ...... 

Code. 

ttT08-7ia    Injury  at  highway  CTOflBloflr........  661 

hYm.   Control  of  infant 658 

1794.    Mother's  control  over  infant 668 

2K£)a.    Unaltationairainst  state ........  848 

SiSi.   Inaccessible  witness 664 

USL   Compensation  for  property............  658 


Alt  7,16. 
9,15. 


Art.  9.18. 
I9L 


Constitution,  1848. 

Township  orgranlzatlon. 
Power  to  assess  taxes. .. 


Constitution.  1870. 

Umlt  of  local  tax , 

Local  ImproveroentB .... 

Statutes. 


•••.••    812 


Btt.  Bmin<»nt  domain ..•••...  775 

IMS.  Feb.  12.    Township  organization 88 

BSt   Compensation  for  improvements 775 

ttn.  Feb.  20.    Action  for  nse  and  occupation.  806 
SSn,  Mar.  11,  p.  :!08.    Insu  ranoe  corporations. .  206 
VSity  Mar.  lb,  p.  606L    Foreiirn  insurance  com- 
panies   207 

Apr.  lA.   Sotting  off  benefits  in  assessing 

for  improvements 775 

I^  July  !•  p.  180.    Insurance  companies 287 

lN)7.  July  1,  p.  14a.   Surety  corporations 297 

i!i^  July  l^b.  160.    Accident  insurance 297 

U93,  June  11.    Tax  for  maintenance  of  boule- 
vards   812 


p.ai 


PuUio  Laws,  1861. 
Township  organization 


Eeffised  Statutes,  1898. 

Chap,  a,  9  2L    Witness  to  tmnraction  with  de- 
ceased person 

50.  9 1.    Validity  of  parol  agreement 

110.  9  4S.    Bequest  for  ruliofra 

Starr  <§  Curtuf  Annotated  Statutes. 

7oL  1,  chap.  82,  p.  610.    Retaliatory  Insurance 

law 
chap.  73,  p.  1310.    Insurance  companies 
p.  1027.    Witness  to  transaction  with 

deceased  person    

p.  1187.   Validity  of  parol  agreement 
2;  p.  1808.    Bequest  for  rulings.......... 


809 
809 
281 


800 

291) 

809 
800 
291 


Indiana. 

Constitution. 
An.  1, 9  21.    Oompensation  for  property  taken    840 

Statutes. 
l8B,Vsfa.UL   Arrest  of  fugitive  from  Justice.     85 

Revised  Statutes,  1838. 

P*liflL  Arrest  of  fugitive  from  Justice 85 

88LR.  A. 


Bevised  Statutes,  1848. 

P.  1080L    Axrestof  fugitive  from  Justioe  ......  88 

Revised  Statutes,  1881. 

9 1506.    Fugitives  from  Justice  of  oounty......  81 

1509.    Beturn  of  fugitives  from  Justice  ......  86 

99  4l4)Ml95.    Street  railway  companies 837 

4156^166.    Railways  in  streets 840 

Bum's  Revised  Statutes^  189JL 

i  1667.    Fugritives  from  Justice  of  county 85 

1668.    Return  of  fugitives  from  Justioe 85 

VoL  2.  «9  5450  5465.    Street  railway  companies  S87 

995466-546H.    Railways  in  streeta 840 

9  6473.    Sale  of  corporate  franchises ..  388 

Iowa* 


Constitution. 
Art.  1,  9  6L    Uniform  operation  of  laws. 


820 


Code.  1878. 

Chap.  4,  tit^  10.   Railways  in  streets............  247 

Cods. 

9  45,     subd.6.    Bridges 771 

464.    Railways  in  streets 247 

821.    Width  of  highway 771 

086.    Notice  of  vacation  of  highway 831 

99  052,968.    Streets  of  towns 771 

llOOa    Law  of  road 770 

1001.    Width  of  bridge 771 

1262.    Change  of  street  grade 247 

99  2829, 2880.    Evidence  to  overcome  will 877 

92630.    Assailing  pleading 606 

3216^    Osrtlorail 884 

MeCiain's  Code. 

Property  of  married  woman 45 

Responsibility  for  torts  of  married 

woman 48 

Suits  by  and  against  married  woman . .  45 

Wsges  of  married  woman 45 


9  8888. 

8896. 

8402. 
3404. 


Constitution, 
Art  0,  9  L    Change  of  county  seat n 

Code  of  Procedure. 
9  258.    Enjoining  oolleotlon  of  tax 100 

Lonifliana* 

Constitution,  1879. 

Art.  147.    Criminals  in  parish  of  Orleans  ......    8S4 

253.    New  Orleans  police 384 

Statutes, 

1856,  No.  228,  p.  270.    Death  from  Wrongful  act  880 

1882,  No.  20.    Charter'of  New  Orieans 334 

1884.  p.  94.    Recovery,  for  death  from  wrong- 

fulact 336 

1888,  No.  68.    New  Orleansrpollce  board 834 

Revised  Statutes. 
8  2458.    Liability  for  injury  by^mobs 885 

Code,  1809. 
Art.  2294.    Liability  for  wrongful  acts 886 

Revised  Civil  Code. 

3  2815.    Liability  for  wrongful  act 885 

2316^    Liiihllity  for  negLl»rence 835 

2317.   Liability  for  act  of  servant 835 

daryland* 

Statutes. 

1866.    Intoxicat1n«7  liquor 579 

1894,  chap.  53.    Inspection  of  milk 542 

Code. 

Art  47,  9 15.    Assignment  for  creditors 279 

Cade  of  Puiflic  General  Laws. 
Art^  4, 9  878.    Power  of  municipal  authorities.    642 


Dtdanttion  cf  Right*. 
ArLU.  8«ir-lD0i'UDiiiAtinB«*ideiiae... 

Qm$tiiulion. 
Pt.  S,  Bit.  t,  ohap.  i,  I L   Taxation 


dTATloll& 

Art. B.  IB.    TowTuJitp uMIOlMtlOB— ■—-._.    I 
IS.   OounOesandtoviia  MMunki^a)- 


WB,  chap,  t 


U7,  II,  ol.  4.    LlmllHl'loii'of'acr'loa' tor 

dltoroe BM 

lU.   EicepUODS  ror  fraud SH 

Michigan. 

ChnttitulioK. 

.  4. 1 1.    Lestelatlve  power 4^ 

laa.    VacBilonof  road B77 

3&   Fowerealmimiclpaltik 


B<n»afi  Statula. 


K.am.   TralD  rallwarB 

I.   Power  Of  railwa;  oompany 
mooej. 


« 

t 

ot   rallwar 


8060.    Power  to  Mqulie  rlirhta  of  other  com. 

panlea IWB 

SEW.    BiteoglocotrallwarrlsbU _.    ffiS 

Hlnnesoto. 

Siatuta. 


GentrtU  BtatuUi,  1S78. 

Cbap.  IS,  H  Kn-ioe.    Dralnaire  of  bfirbwaji IBS 

te,l8i.    AoUon  for  negllseDt  Injuria*.    !8B 

UlaaonrL 

Conttilution,  IStO. 
Artl8.l8.   Trial  bfjurr f 

Conttitution.  186S. 
AW.1.I1T.   Trial  by  ]nrT ( 

OonUitation,  t87S. 

vrWun..    \ 


S.    ivial  by]urT--. 
4,147.    CouDUessDclKi' 
oorporaf — 
Ida.    CouQClma 

corporations 

9,12,    Cbangp  of  oouncrnat.. 

IB.   Oounlies  and  towns  ai  iDL 

Um _ 

ML.B.  A. 


licipal 
iioipaiv 


IB.    Prn>o:<e  of  taiaHon 

&    Taxratefor  Btatepurpoaca... 

1(L   TaiaUoD  foriuuDlcipial  pnrpi 

II.    Tux  mte  forlocal  purponea.. 

t&   Limit  of  municipal  Inoebutdi 

StatiUm. 
p.  B&   Dramshop  keepor. 
v..    TowDsblp  Indeblcd — 
l-iUarfitaU.    Towti:ihl| 
X.    TowDBhIp  oritani 


lDdeblcdn««... 


allies.. 


iSi'-l  Ahindin.    Eiolge  oommlHloDeF  .._„ 

RaiiKd  atatula,  1845. 

P.tU,   Dramshop  keeper — 

Beviied  Statuttt.   IS79. 

IZUa.   RaltroBd  rlRht  of  war _, 

482L    Snlea  of  liquor  by  drugtrlila 

tBSi    PreBCrlpOom  for  liquor   _ 

(OW.   AmouDt  or  insurance  oonclualve  as 
value  of  property 

Bmimd  Statulet,  1889. 

Cbap.  81.  art.  a.   Incorporation  law.... 

«,  artlO.    Incorporation  law 

I  731.    NeiroClHblllty  of  oi-te 

H  068,  BM.    SprcadiDB  Tbibs  fever 

I  .a  I     Fen  ep  ti  raUroad    rack  .... 

28  S.      >"       ™  rlsrh        ng  atocli  .... 

26  8. 

-34.  right  ot  1 

S^at.  oondemae 


statute*. 

U  Bi.  fleaa.  p.  T4.    Intoxicating  Uqii  on _    E 

Nebraak». 
ComriUd  BlatKte*,  1891. 

Art.  S,  cbap.  14, 1  e.    Hunlolpal  ordinances...   1 
ohap.(0.(Sl.    ClanlflCMilon  of  beer...    1 

TT.  H:ie.  40.    Bevenue 1 

Compiled  Statute,  1893. 

Cbap.  T,  114   Guardian  of  iofaoia —  I 

OivU  Code. 
IISBlo-A   Tage exemptions —  < 


BtatTita. 


ll>«£.p.n    County  b- 


Qerural  Statute*. 

New  HMmpsUra. 

General  Lavit. 


ClTATIOKB. 


3) 


Ifew  Jersey 

Statutes. 

m,  p.  8B0.   Jersey  City  ft  Hoboken  Hone  R. 

Co.    .    ..  282 

1874,  p.  1264.    Noith  Hudson  County  KCb^^^  282 

]MB,p.24L   Street  railroad  companies 282 

New  York. 
Axt.t»ll8.   Street  railways 873 


1846),  chap.  216L 
1M7,  chap.  460. 

1849.  chap.  288. 

1850.  chap.  140, 
1888,  chap.  122. 

chap.  468L 
1800,  chap.  163. 
1862,  cbao.  385. 
I8<3,  chao.  (B. 

chaD.  787. 
1879,  chap.  485u 
1884.  chap.  433. 
18M,  cbap.  282. 

chap.  ia& 
1802.  chap.  4HI. 
UyOk  chap.  ML 


8iatute$. 

Inoorporation  law 

Damacres  for  death  by  wrongi- 

fulact IT 

Damaires  for  death  by  wrong- 

fulact 47 

110.    General  railroad  act 280 

9  25.    General  railroad  act 881 

SprlDfiT  Forest  Cemetery  Asso- 
ciation   862 

Insure noe  corporations . ..... .  20tt 

Cemetery  associations 862 

Charter  of  Schenectady 815 

Charter  cif  Schenectady 015 

Incorporation  law   270, 550 

Insurance  corporations 296 

Cemetery  certificates 862 

Con  veyances  of  franchises  ...  812 

Annexa  clon  to  Brooklyn 270 

Lonfr  Island  Water  Supply  Co.  271 
Appeal  in  oondemnauon  pro- 
ceedings    278 


Revised  Statvtes. 
YoL  Up- 208,187.    Grants  of  land  under  water  883 

Penal  Code, 
178.    Use  of  testimony  against  the  witness 424 

North  Caroliiuu 

Constitution. 

Alt,  10,  fi  8.    Homestead  exem  ptioa ......  ......   815 

8  8.   Sale  of  homestead 818 


I48&. 


Code. 
Lien  of  Judgment...., 


818 


North  Dakota. 

CoMtitution. 

9  88.   Gontrol  over  inferior  tribunals 
87.  Power  of  supreme  court 


804 
804 


I4B68. 

48^0. 


467L 
4979^ 
4908. 
5008. 


6fi07. 
5608. 

116518, 


OompOed  dtatutee. 

Ftandulent  assignment .....••.. 

Aspignment  for  creditors 

Yoidassicriiment'. 

Assignee  lor  creditors  as  purchaser. 

Recording  asfiignment 

Account  by  assignee  for  creditors... 

Replevin  of  attached  property 

Benefit  of  attachment 

Seouriry  for  appeal 

Right  to  oertiorarl 

Beneficial  interest  in  attachment.... 
5618.   Judgment  in  certiorari 


688 
800 

608 
600 
596 
601 
601 
603 
602 
802 
604 


Ohio. 

Conetitution, 
Art  8, 1 28w    ITnlf  orm  operation  of  laws. 

Statutes. 

1879,  Mar.  5i.    Insurance  contracts 

Vol.  90,  p.  220l    Well  being  of  employ^. . 


Bevised  Statutes, 

1 4B89.    Szoeptlon  to  statute  of  limitations . 

6668.    Time  to  contest  will 

6868.    Time  to  contest  probate 

H  3648, 8644.   Insurance  ooniracts........... 


817 


817 
817 


488 
482 
482 
817 


OrBgoiu 

EitVs  Code. 

1 181   Agreement  to  answer  for  debt  of  an- 
other  

86  L.  R.  A. 


11864.    Evidence 181 

1749.    Libel 788 

VoL  2,  S  8194.    Acceptance  of  bill  of  exchange   628 

Pennsylvania* 

Constitution, 

Art],  9  8.    Freedom  of  worship 205 

8,618.    Sectarian  appropriations 205 

5,  ii  8.    Courts  of  common  plea<4 217 

9  5.    Abolishing  associate  Justice 317 

9,11.    Public  schools 206 

12.    Sectarian  schools 205 

lfll,9  8L    Sectarian  appropriations 208 

Bkitutee. 

1884.   Courts  of  common  pleas.... 8f7 

1864,  May  8.    School  law 809,588 

1874,  Apr.  29.    Charitable  incorporations 5*^ 

1879,  liar.  19  (P.  L.  p.  9).    Incorp<iration  law  ..  824 
1889,  May  14  (P.  L.  p.  211).   Passenger  railway 

act 324 

1891.  Mar.  26.    Children's  Industrial  Associa- 
tion   5P2 

Apr.  18  (P.  L.  p.  22).    Insurance  contract  718 

1808,  Apr.  18  (P.  L.  p.  28).    Public  schools 686 

Pardon's  Digest. 
P.  406  (mh  ed.).    Charitable  incorporations...    588 

Rhode  IglancL 

Btatytes, 
1844,  p.  870.    Property  of  married  woman 234 

PuUic  Statutes, 

Cbap.  184,  9  7.    Administration .' 

248,  9  84.    Forfeiture  of  estate  

9  62.    Conveyanoe  during  imprison- 
ment  

Revised  Statutes, 
Chap.  176,  9  21.    Death  by  wrongful  act 

General  Statutes,  1872. 
Chap.  162,  6  L   Property  of  married  woman  .. 


Sooth  Carolina* 

Constitution, 
Art.l,IL    Property  rights 868 


Slavery 868 

Enumeration  of  rights 868 

Legislative  power 851 

Municipal  taxes 589 

Lunatic  asylum. 
Penitentiary 


9  2. 

41. 

8,91. 

9,9  8. 

11,9L 

92L 


Statutes. 

1882.  I>lspensary  act 848 

1883,  Dec  28.    Dispeosary  act 849 

p.  462.   Profits  of  Clarendon  county  dis- 
pensary     888 

General  Statutes. 
9  178L    Liquor  selling 688 

Statutes  at  La/rge. 
yoL2Lp.407.    Peddlers 687 

Revised  Statutes,  189S, 

9  848.   County  commissioners 6W 

1444.   License  fees 

Sonth  Dakota. 

Constitution., 
Diversion  of  re%'enue 


Art  10, 98. 

18,9  4.    Municipal  debt 

Statutes. 
1890,  chap.  lOIL   Sale  of  liquors 

Compiled  Statutes, 

I  5606.    Plaintiff ., 

6520.    Mandamus  without  Issues... 


497 


32 


OlTATIONfl. 


Tennessee* 

Gantiitutunk. 
Art  1«  I  SOL   Betroaotiye  Uwi.... 


8tatuie$. 

187S,  obap.  112.   Tncorporatlon  law 

1890,  Mar.  10.    YaJidatiDir  Incorporations. 
1801, Mar.28.    ReoordlDif charter 


818 


514 
617 


Millikefi  db  Vertreei*  Code. 

pp.  215,240.   Liability  of  railroads  for  aooi- 

dents 

I  1582.   AttacklDff  iooorporatioii 

1708.    Unpaid  stock 

1989.    Incorporation  law 

298L    Exemptions 

6476.    Embezzlement 


440 
515 
520 
517 
415 
252 


Texas. 

Revised  8iatute$. 

Art  2809,  sabd.  2.'  Action  for  negil^rent  kill- 

Inif 

ai4a   -Person''  defined 

Penal  Code. 
Art  856.   Card  playlnflr  in  saloons 


251 
251 


680 


Virfi^nia. 

Statutes. 
1889-90,  p.  242.    Liquor  dealing .^. 

West  Viri^inia. 

Oode. 
Chap.8S,  1 2.  *BeooTery  of  olalms  to  state.. 


m 


Chap.  85,  fr  8.   Motion  airalnst  debtor  to  state.. 
9  6.    Execution  upon  state  judgment 

86.8  6.   J  U9tice*s  executions 

112.    Execution  upon  Judgment  for 

public  offense 

89,926.    Duty  of  county  court 

47,928.   Power  of  town  over  nuloanoe.. 
9  28.    Power  of  town  to  pass  ordi- 
nances  

80.    Compelling  payment  of  debts. . 
48.    Poor  taxes 
60, 99  219-280.   Juftice's  execuVlons'.'III 

74.9  2.    Avoiding  gift 

99, 9 14.    Assignee  of  non-negotiable  in- 
strument  — 

104,914.    Avoiding  gift 

100.    Mandamus 

189,  9  6.   Judvmentf  or  fine  a  lien  on  land 
160,  p.  its.    Boards  of  health 


Wisconsin* 

Statutes, 
1882,  chap.  258.    Abandonment  of  highway. 

Revised  Statutes,  1868. 
Chap.  78L   Incorporation  law . 


731 

73! 
735 
731 
6.57 
688 

781 
538 
732 
657 
738 


478 


RefAsed  Statutes. 

9  1294.    Abandonment  of  highway 

Chap.  86, 9 1778.    Incorporation  law 470 

91771.    Numbor  of  corporators 474 

1772.    Form  of  incorporation 474 

1776.    Power  of  corporation 474 

2060.    Variance  in  pleading 476 

Banbam  db  Berryman's  Annotated  Statutes, 

ToL  1,  chap.  86.    Corporation  law 474 

p.  801.   AbandonmeDt  of  highway...^ 


LAWYERS'    EEPORTS, 


ANNOTATED. 


INDIANA  SUPREME  COURT. » 


Orville  SIMMONS,  Appt, 

V. 

William  W.  VAN  DYKE.  Sheriff,  etc..  ei  al. 


.Ind.. 


The  arrest  and  detention  €>f  a 
eannot  be  jnBtilled  against  a  petition  for 
habeas  corpus  by  a  telegram  from  the  authorl- 
tJes  of  another  atate,  stating  that  they  have  a 


warrant  for  his  arrest,  a  oopy  of  which  to  li^ 
eluded  in  the  message,  and  that  they  have  started 
after  him  with  proper  papers,— at  least  where  no 
judioiai  Injury  or  commitment  baa  been  made. 

(June  82,  UM.) 

APPEAL  by  petitioner  from  a  ludgment  of 
the  Circuit  Court  for  Madison  County 
denying  his  petition  for  a  writ  of  habeas  corpus 
to  obtain  his  release  from  custody,  in  which  ha 


^cfsm.''Ri4jht  to  detain  fugitive  to  await  arrival  of 
tztradition  papers. 

Most  of  the  states  have  made  provision  by  stat- 
ute for  the  arrest  and  detention  of  fugitives  from 
justice  until  the  proper  papers  can  be  obtained  to 
tecure  their  return  to  the  state  where  the  crime  was 
committed. 

Laws  providing  for  the  arrest  and  detention  of  a 
fugitive  from  Justice  awaiting  extradition  papers 
are  constitutional.  Com.  v.  Tracy,  6  Met.  6S6;  Ex 
VarU  Ammona,  84  Ohio  St.  618. 

Astatute  providing  tliat  upon  affidavit  that  a  cer- 
tain person  is  a  fugitive  from  Justice  from  another 
fiiaie§pe«*if  ylng  the  crime  with  which  he  is  charged, 
etc  and  that  there  is  a  valid  warrant  for  his  arrest 
in  the  state  from  which  he  fled,  a  warrant  for  his 
arrest  and  detention  may  be  Issued  by  the  Judge  or 
justice  of  the  peace  where  he  is  found,  to  consti- 
tntiooaL    Kurtz  v.  State,  22  Fla.  38. 

In  Degant  v.  Michael,  2  Ind.  898.  a  state  statute 
authorizing  the  arrest  and  detention  of  a  fugitive 
trom  Justice  was  held  unconstitutional;  but  that 
esse  to  in  conflict  with  what  was  ruled  in  the  later 
case  of  Itobinson  v.  Flanders,  28  Ind.  10. 

dnder  such  statutes  and  even  before  they  were 
passed  it  was  held  that  a  magtotraie  might  upon  a 
proper  showing  made  before  him  commit  a  fugitive 
to  await  the  proper  papers. 

It  is  the  duty  of  a  civil  magistrate  on  proof  of 
the  fact  that  a  person  is  a  fugitive  from  Justice,  to 
oommit  him  to  the  end  that  a  reasonable  time  may 
be  afforded  for  the  foreign  government  to  make 
the  requisite  application  to  the  proper  authorities 
here  for  hto  su rrender.  Be  Washburn,  4  Johns.  Oh. 
ttB,lL.ed.780. 

A  fugitive  may  be  lawfully  committed  by  a  mag- 
istrate.  People  V.  Ooudhue,  2  Johns.  Ch.  108,  1 L. 

A  fugitive  fkom  Justice  may  bo  arrested  and  de- 
tained preparatory  to  hto  surrender  before  the  re- 
qulritlon  to  actually  made  by  the  executive  of  the 
^to  where  the  orlme  was  committed.  Be  Flatter, 
9K.  J.  L.  811, 57  Am.  Deo.  888. 

A  fugitive  may  be  arrested  in  anticipation  of  the 
isqaest  on  a  warrant  Issued  by  a  magtotrate  upon 
t  proper  affidavit.    Com.  v.  Fkissit,  Vaux,  Deo.  82. 

Id  fir  jMrie  MoKean,  8  Hughes,  0.  C.  23,  the  court 
l&diKhargfngthe  prisoner  said:  **If  the  committing 
VMgJstrate  were  merely  holding  the  prtooner  from 
^Y  to  day  awaiting  such  testimony  as  the  law  re- 

^LR.A. 


quires  I  should  remand  the  prisoner  to  him  to 
await  hto  final  action,  because  It  to  customary  as  an 
act  of  comity  between  states  that  in  such  cases  a 
reasonable  time  should  be  allowed  for  sending  on 
the  requisite  proof  of  the  crime  and  of  the  charges 
from  the  state  where  the  cnme  was  committed.** 

The  courts  may  assist  In  the  arrest  without  au« 
thorization  from  the  governor.  Morrell  v.  Quarles, 
86Ato.644. 

In  Ex  parte  White.  49  OaL  488,  the  court  seems  to 
be  of  the  opinion  that  the  legislature  may  provide 
for  the  arrest  and  detention  of  a  fugitive  from  Jus- 
tice until  hto  return  to  demanded  as  provided  by  the 
Constitution  of  the  United  States.  And  that  opin- 
ion became  the  decision  of  the  oourt  in  Ex  parte 
Cubreth,  49  Oal.  486. 

On  sufficient  evidence  of  guilt  the  fugitive  may 
be  detained  for  a  reasonable  time.  State  v.  Soper, 
2  Ga.  Dec  88;  State  v.  Howell,  R.  M.  Gharlt.  (GkL> 
120. 

The  court  may  hold  the  fugitive  to  give  a  rea- 
sonable time  to  demand  him.  Be  Gk>odhue,  1 
Wheeler,  Grim.  Oas.  427. 

The  arrest  may  be  ordered  before  demand  made. 
State  V.  Buzine,  4  Harr.  (Del.)  572. 

There  may  be  an  arrest  and  detention  to  await  re- 
quisition papers.    Ex  parte  Romanes,  1  Utah,  28. 

In  People  v.  Schenck,  2  Johns.  479,  the  court  after 
deciding  that  one  who  stole  a  gun  in  New  Jersey 
could  not  be  tried  for  the  oif ense  in  New  York,  re- 
manded the  prisoner  to  the  custody  to  be  kept  a 
reasonable  time  until  the  executive  of  New  Jersey 
could  be  noUfled  of  the  facts  and  take  proceedingt 
for  the  return  of  the  offender  in  case  he  thought 
best  to  do  so. 

And  the  same  course  was  taken  in  Simmons  r* 
Oom.,  5  Binn.  617. 

In  Ex  parte  Thornton.  9  Tex.  688,  the  oourt  with- 
out any  written  opinion  upon  the  subject  states 
that  It  had  no  power  to  detain  a  prisoner  to  allow 
time  to  correct  the  govemor*s  warrant  on  which 
he  had  been  arrested  and  which  was  found  to  be 
defective. 

But  In  Be  Scratford,  58  Hun,  8S0,  it  to  said  that 
under  the  New  York  statutes  if  a  warrant  Issued 
by  the  governor  to  found  to  be  defective  the  hear- 
ing shall  be  adjourned  until  the  warrant  can  be 
sent  back  for  correction,  and  meanwhile  the  pris- 
oner to  to  be  held  in  custody. 

But  the  tendency  to  to  keep  the  ezerotoe  of  th» 
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beld  a  walling  tran<q)ortat1oii  to  aootber 
slate,  io  which  he  was  alleged  to  have  commit- 
ted a  crime.     Re9er$ed, 

The  facta  are  stated  Id  the  opinion. 

MoBTS.  John  W.  lioveti*  Hearj^  C. 
Rjmii,  and  Diven  lb  Tlfcllffch>«  for  ap- 
pellant. 

MeM$n,  Rearden  lb  Tharulwi'g  and 
Tomer  lb  Cmaipbell  for  appelleea. 


Ch,  Jl,  delivered  the  opinioo 
of  the  court : 

The  appellant  sought  to  be  released  from 
custody  and  confinement  in  the  county  jail. 
and  filed  in  the  lower  court  liis  petition  for 
the  writ  of  habeas  corpus,  alleginsr  thnt  the 
appel  lees.  Will  iam  Vandyke,  sheriff  of  Madi- 
son county,  and  George  Welker,  a  policeman 
of  the  citj  of  Anderson,   had  arrested  the- 


power  strictly  within  the  authority  of  the  stat- 
ute. 

The  statute  authorising  the  preliminary  arrest 
most  he  strictly  compiled  with.  Eix  parU  Bosen- 
blat,  51  Gal.  286;  Br  parte  Dona^hey,  2  Plttsb.  Bep. 
Ii06:  Prioe  v.  Graham.  4S  N.  a  646 ;  l?e  Heyward«  1 
Sandf.  TO! ;  Ex  parte  8mtth,f  Law  Bep.  67;  Srporte 
Lurralne,  16  Nev.  68;  State  t.  Swope,  98  Ma  806; 
State  y.  Hufford,  28  Iowa,  8BL 

The  prisoner  cannot  be  detained  in  the  abtenoe 
of  a  proper  allldavlt.  Be  Butter,  7  Abbi  Fr.  N.  & 

m. 

To  enable  a  magistrate  to  arrest  and  examine  an 
alleged  fngitlye  from  Justice  from  another  state 
It  must  be  shown  by  a  complaint  in  writlnir  on 
oath  that  a  crime  has  been  committed*  that  the  ao- 
eosed  has  lieen  charged  In  that  other  state  with  the 
oommtflsion  of  such  crime,  and  that  he  has  fled 
therefrom  and  is  found  here.  Re  Leland,  7  Abh. 
Pr.  N.  8. 91. 

Under  the  Nebraska  statute,  to  warrant  the  ar* 
rest  the  complaint  must  show  that  a  charge  Is 
pendlnir  against  the  accused  In  the  state  where  the 
offense  was  committed.   Smith  t.  State,  21  Neb- 


Arrett  ivKAout  irarrant. 

If  an  arrest  can  be  made  In  any  case  without  a 
warrant  the  prisoner  must  be  taken  Immediately 
before  a  proper  officer  for  examination  and  com- 
mitment. 

A  temporary  arrest  without  previous  warrant 
can  only  be  resorted  to  where  there  Is  urgent 
neceseity  for  proceeding  without  the  delay  of  pro- 
eurlng  the  warrant  beforehand,  and  the  detention 
can  only  last  long  enough  to  bring  the  prisoner 
before  the  msglstrate  for  a  proper  Inquiry.  Har- 
ris V.  Louisville,  N.  O,  &  T.  R.  Go.  88  Fed.  Bep.  116. 

In  Re  Henry,  26  How.  Pr.  18&,  in  which  an  officer 
bad  arrested  a  fugitive  on  a  telegram  from  an- 
other state,  the  court  said  the  officer  was  undoubt- 
edly authorized  to  make  the  arrest  without  war- 
rant, but  it  was  his  duty  to  take  the  arrested 
person  without  any  unneoeeeary  delay  before 
some  officer  who  could  take  such  proofs  as  may  be 
offered,  or  if  the  drcumstanoes  will  Justify  it,  hold 
him  for  further  examination. 

A  private  citizen  may  arrest  a  fugitive  from  Jus- 
tioe  charged  with  felony  and  take  him  before  a 
justice  of  the  peace  for  examination  and  com- 
mitment to  await  requisition  papers.  State  v.  An- 
derson, 1  Hill,  L.  827. 

In  a  Kentucky  case  In  which  the  question  arose 
Incidentally  it  was  said  that  there  can  be  no  arrest 
without  warrant,  fiottt  v.  Williams,  17  B.  Hon. 
687. 

Aad  In  North  Oarollna  It  has  been  held  that  an 
arrest  without  warrant  of  a  fugitive  will  render 
the  one  making  it  guilty  of  assault  and  battery. 
State  V.  Sbelton,  79  N.  a  60& 

But  In  view  of  the  necessity  for  quickness  of 
action  which  arises  In  many  of  the  canes  the  gen- 
eral tendency  Is  to  permit  an  arrest  without  war- 
rant If  the  prisoner  is  Immediately  taken  before 
an  examining  officer  and  given  an  opportunity  to 

be  heard. 

Intematumal  eoUradlUoru 

In  the  second  Judicial  circuit  of  the  United 

States  It  has  been  held  that  the  Judiciary  has  no 

Jurisdiction  under  the  treaty  with  Great  Britain 

L.  R.  A. 


for  the  apprebenalon  and  oommltment  of  an  al- 
leged fugitive  without  a  previous  requisition  made- 
under  authority  of  Great  Britain  by  the  presidtnt 
of  the  United  States,  and  his  authority  for  the  pur- 
pose  given  to  the  commissioner.    Bx  paarte  Kaine,. 
8  Blatcbf.  L    Tlie  reasons  for  this  ruling  are  set 
out  in  the  opinion  of  JinCies  Nelson  in  86  U.  8. 14^ 
How.  129,  U  L.  ed.  8B6. 

The  Kaine  case  was  followed  In  the  second  cir- 
cuit in  the  oases  of  Re  Henrlch,  6  Blatcbf.  414 ;  Re 
Fares,  7  Blatohf .  84,  7  Abb.  Pr.  N.  &  84.  although 
prior  to  that  time  the  practice  had  been  for  the 
commissioner  to  act  before  being  authorlaed  by 
the  president.  Rs  Yeremaitre,  9  N.  T.  Legal  ObiL. 
129;  Be  Kaine,  10  N.  Y.  Legal  Obs.  SS7. 

In  Rt  Macdonnell,  U  Blatchf.  79,  the  oourt,  after 
stating  that  four  of  the  eight  Judges  on  the  bench' 
at  the  time  Re  Kaine.  66  U.  &  14  How.  108. 14  L.  ed. 
84S,  was  decided,  held  that  previous  authority  was* 
not  necessary  to  enable  a  commissioner  to  act^ 
states  that  It  is  not  necessary  to  determine  tbat 
question  in  the  case  before  the  court,  nor  to  con- 
sider how  far  the  former  In  the  second  circuit  i» 
binding  on  the  court. 

In  the  flrst  district  It  has  been  held  that  a  United" 
States  Judge  has  authority  to  ifsue  his  warrant  for 
the  arrest  of  a  supposed  criminal  under  the  treaty 
with  Great  Britain  and  the  statutes  passed  (o  carry 
it  Into  effect,  when  due  complaint  Is  made  bef  ore- 
hlm,  without  a  previous  application  havinir  been 
made  to  the  president.   Re  Kelley,  2  Low.  Dec.  330. 

A  commitment  cannot  be  made  upon  informa- 
tion of  a  private  person  of  one  who  is  alleged  to- 
have  committed  a  crime  In  a  foreign  oouofcry» 
Com.  T.  Deacon,  10  Serg.  &  B.  186. 

The  "EnqUeh  decietone. 

There  Is  very  little  valuable  authority  upon  tb» 
question  to  toe  found  In  English  reports.  In  Bex. 
V.  Klmberly,  2  Strange,  848«  it  Is  stated  that  Jus- 
tices oi  tne  peace  may  commit  a  person  in  Ena  landi 
for  offending  against  the  Irish  law  in  order  to  per* 
mit  him  to  be  sent  over  there  for  trial. 

In  Bex  V.  Lundy,  2  Yent.  314,  It  is  said  that  a  per- 
son may  be  sent  to  another  part  of  the  klng*»> 
dominions  to  be  tried,  and  that  ruling  Is  recog- 
nised in  Bast  India  Ck>.  v.  Campbell,  1  Yea.  Sr.  246,, 
and  in  Mure  v.  Kaye,  4  Taunt.  84,  there  is  an  opin- 
ion expressed  that  it  has  been  generally  under- 
stood that  by  the  comity  of  nations  a  oountry  Ut 
which  a  criminal  has  been  found  will  aid  the  police 
of  the  oountry  against  which  the  crime  was  oum- 
mlttedin  bringing  the  criminal  to  Justioe.  While 
in  Rex  v.  Hutchinson,  8  Keble,  786,  the  court  re- 
fused to  bail  a  prisoner  who  had  committed  » 
crime  outside  of  the  klng*s  dominions. 

It  will  be  seen  from  the  above  cases  that  all  that 
Is  really  decided  Is  that  a  person  may  t)e  appre-^ 
bended  in  one  part  of  the  kingdom  and  sent  for 
trial  to  another  part,  which  decision  is  of  little- 
vslue  in  anything  like  a  question  of  intematlonal- 
or  InterRtaie  extradition. 

SuTrendetm 

A  fugitive  cannot  be  delivered  Into  the  custody 
of  the  aaent  of  a  foreign  state  without  the  intsr- 
ventlon  of  the  executive.  People  t*  Wright*  9 
Gal.  218.  B.  P.  r. 
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appelltnt.  and  held  bim  in  custody,  witboufc 
warrant  or  legal  char^^e  or  authority,  but 
upoD  a  pretended  charge  of  forgerv  in  the 
•tateof  Oregon,  and  pursuant  to  the  direction 
of  the  chief  of  police  of  Portland,  Or.,  com- 
municated by  telegraph ;  that  he  had  not  com- 
mitted any  crime,  nor  had  he  been  charged 
with  the  commission  of  any  crime  in  tliis 
•tote,  and  his  arrest  had  not  been  ordered  by 
any  court  or  officer  of  this  state.  The  ap- 
pellees made  separate  returns  to  the  writ,  but 
by  agreement  the  returns  were  considered  as 
joint.  By  said  returns  it  appeared  that 
Welker  was  a  police  officer,  ana  as  such  toolc 
the  appellant  into  custody,  and  delivered  him 
into  the  custody  of  Vandylce,  as  sheriff,  for 
oommitment;  tliat  he  did  so  upon  a  telegram 
received  from  one  Hunt,  chief  of  police  of 
Portland,  Or.,  to  the  effect  that  he  held  a 
warrant  for  appellant  upon  a  charge  of 
forgery,  and  directing  the  arrest ;  that  after 
the  arrest  said  Hunt  sent  to  Wei  leer,  by  tela- 
naph,  a  copy  of  the  warrant  issued  to  and 
Sela  by  him  (said  Hunt)  for  the  arrest  of  ap- 
pellant; that  Hunt  had  sent  a  further  tele- 
mm  that  he  had  started,  with  proper  papers, 
for  Simmons;  that  appellees  belieTed  ap- 
pellant guilty  of  said  crime,  and  made  said 
arrest  in  ^ood  faith ;  and  that  they  then  be- 
lieved said  Hunt  en  nmte  to  Anderson  to 
procure  the  extradition  of  the  appel lant.  The 
court  overruled  exceptions  to  the  returns,  and 
that  ruling  presents  the  assigned  errors. 

The  appellees  have  not  aided  us  with  any 
brief,  argument,  or  citation  of  authority,  and 
we  find  no  statutory  authority  for  making  the 
arrest  and  detaining  the  appellant  upon  the 
facts  stated  in  the  petition  and  returns. 
Fugitives  from  Justice  from  one  county  in 
this  state  to  another  county  in  this  state  may 
be  apprehended  by  proceedings  as  provided 
in  section  1667,  lie  v.  Stat.  1894  (Rev.  Stat. 
18H1,  ^  1598),  and  fugitives  from  another 
state  into  this  state  nuiy  be  arrested,  detained, 
and  returned  upon  demand  of  the  executive 
authority  of  the  state  from  which  the  criminal 
is  a  fugitive,  upon  warrant  and  upon  identi- 
fication as  required  by  sections  1068  et  seq,. 
Rev.  Stat.  1894  (sections  1599  et  ieq..  Rev. 
Stat  1881).  It  is  manifest  that  no  authority 
for  the  arrest  and  detention  under  considera- 
tion is  found  in  the  provisions  cited,  nor  can 
it  he  said  that  the  arrest  was  made  upon  view 
bv  the  officers  of  the  commission  of  a  crime. 
The  Act  of  February  12,  1888  (Rev.  Stat. 
1838,  p.  S19),  authorfxed  proceedings  before 
certain  Judicial  officers  of  this  state,  upon 
which  am^sts  of  fugitives  from  other  states 
were  permitted,  and  their  detention  directed. 
That  act  passed  into  Rev.  Stat.  1843,  p.  1030, 
but  has  not  been  included  in  any  subsequent 
revision.  We  do  not  inquire  if  said  act  is 
DOW  in  force,  since  there  is  no  pretense  that 
the  arrest  and  detention  in  this  case  were  made 
purRu.int  thereto.  At  common  law,  peace 
officers  have  the  power  to  arrest  upon  informa- 
tioDof  the  commission  of  a  felony,  and  with- 
OQt  a  warrant,  and  do  not  do  so  at  the  peril 
of  proving  the  commission  of  the  felony. 
Doenng  v.  StaU,  49  lud.  56,  19  Am.  Rep.  669 ; 
1  Am.  &  Eng.  Encyclop.  Law,  p.  732,  ^  2. 
Id  Aff  Fetter,  28  N.  J.  L.  811,  57  Am.  Dec. 
'^»  «•  -« iq  held  that  under  article  4,  section 


2,  of  the  Constitution  of  the  United  States, 
the  power  to  arrest  and  detain  a  fugitive  un- 
til the  authorities  of  the  state  whose  laws  had 
been  offended  against  could  make  the  demand 
in  said  section  provided,  was  implied.  It 
was  said  :  **  The  denial  of  the  power  to  arrest 
and  detain  an  offender  until  the  demand  for 
his  surrender  be  actually  made  would,  it  is 
manifest,  render  the  provisions  of  the  con- 
stitution well-nigh  nugatory.  If  a  person 
committing  murder,  rubbery,  or  other  high 
crime,  in  one  state,  may,  by  crossing  a  river 
or  imaginary  line,  avoid  arrest  or  detention 
until  an  executive  requisition  and  order  for 
surrender  may  be  obtained,  the  execution  of 
the  criminal  law  would  be  impotent  indeed. 
Sound  public  policy,  good  faith,  a  fol Ail- 
ment of  the  requirements  of  the  constitution, 
all  require  that  the  arrest  and  detention  be 
made  of  the  offender,  wherever  he  may  be 
found,  preparatory  to  a  demand,  and  surren 
der."  As  supporting  this  power,  are  cited 
PenpU  y.  Sdienck,  2  Johns.  479 ;  Be  Goodliue,  1 
Wheeler,  Crim.  (Das.  427;  Cam,  y.  Deacon,  10 
Serg.  <&  R.  185.  We  have  no  doubt  that  the 
exercise  of  the  power  of  detention  does  not 
rest  wholly  with  the  officer  making  the  arrest,, 
and  that  he  should,  within  a  reasonable  time, 
take  the  priscmt^r  before  a  circuit,  criminal,  or 
other  judicial  court,  and  take  the  judgment 
of  commitment  from  such  court  upon  cooa- 
plaint  in  writing;  submitting  an  inquiry  aa 
to  the  presumption  of  guilt,  and  the  good 
faith  oi  the  officer.  Re  Ueyirard,  1  Sandf. 
701 ;  Be  Leland,  7  Abb.  Pr.  N  %,U\  Ex  j-art^ 
Cvbreih,  49  Cal.  486.  In  this  case  the  ap- 
pellant was  not  committed  or  detained  upon 
such  an  inquiry,  and  whether  our  courts 
possess  the  Jurisdiction  by  statute  or  by  im- 
plication is  not  before  us,  though  the  holding 
of  some  of  the  courts  seems  to  imply  thab 
jurisdiction.  StaUv.  Bunne,  4  Harr.  (Del.) 
572 ;  He  Waehbvm,  4  Johns.  Ch.  106,  1  L. 
ed.  780 ;  Re  Leland,  eupra;  Re  Rvtter,  7  Abb. 
Pr.  N.  S.  67.  Re  Henry,  29  How.  Pr.  18o.  was 
a  case  in  many  respi'Cts  like  the  present,  and  il 
was  there  said  :  **  On  the  return  of  the  writ,  no 
affidavit  or  any  other  proof  of  the  alleged 
larceny  have  been  furnished ;  but  all  ti  e  in- 
formation afforded  rests  in  letters unnuthinti- 
cated,  except  by  the  signature  of  the  chief 
of  police  of  Chicago,  and  the  telegraphic 
dispatches  purporting  to  come  from  hi  in. — il  • 
luttt  dispatch  indicating  that  a  req nisi t ion  has 
finally  been  obtained.  Under  these  circum- 
stances, I  am  reluctantly  compelled  to  gnint 
his  discharge.  The  officers  were  undoubtidly 
authorized  to  make  the  arrest.  The  rule  is 
that  a  private  person,  even,  may  arn^st  a 
party,  if  a  fehmy  has  in  fact  been  committ(>d, 
and  there  was  reasonable  ground  of  suspieinn  ; 
but,  in  the  case  of  an  officer,  he  is  justit)eri 
in  makinff  an  arrest  if  no  felony  was  in  fact 
committed,  if  hearted  upon  iiiformation  front 
another,  on  which  he  had  reason  to  rely. 
This  is  the  well-settle<i  rule  in  the  Fufflish 
courts,  simctioned  and  followeil  in  ihiA  state 
in  the  case  of  UolUy  v.  Mix,  8  Wend.  8.')0.  20 
Am.  Dec.  702.  In  such  ca$>es  the  officer  acts 
ministerially,  and  is  entirely  justitie<l  in 
making  the  arn*st ;  and  it  is  a  power  very  im- 
portant to  l>e  exercised,  to  prevent  the  ini 
mediate  escape  of  felons.     But  he  has  anoth*  r 
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dutj  to  perform.  In  the  case  where  the  arrest 
is  made  under  a  warrant,  Uie  of&oer  must  take 
the  prisoner,  witboat  any  anneoessary  delay, 
before  the  ma/^istrate  issuing  it.  in  order  that 
the  party  may  have  a  speedy  examination,  if 
he  desires  it;  and  in  the  case  of  an  arrest 
without  warrant  the  duty  is  equally  plain, 
and  for  the  same  reason,  to  take  the  arrested 
party  before  some  officer  who  can  take  such 
proof  as  may  be  afford^,  or,  if  the  circum- 
stances will  justify  it,  hold  the  suspected 
party  for  further  examination.  Pratt  v.  BiU, 
16  Barb.  907.  If  this  is  not  done  with  rea- 
sonable diligence,  the  partr  arrested  can  ap- 
ply for  a  habeas  corpus,  calling  on  the  officer 
to  show  cause  why  he  is  detained ;  and,  with 
the  return  to  the  writ,  the  rule  is  that  where 
the  arrest  is  upon  suspicion,  and  without  a 
warrant,  proof  must  be  gi^eu  to  show  the 
suspicion  to  be  well  founded.  2  Inst.  62.  No 
such  proof  has  been  exhibited  to  me.  The 
original  grounds  of  suspicion,  indeed,  re- 
main, and  may  be  deemed  presumptively 


strengthened  by  the  last  dispatch ;  but  they 
contain  no  element  of  proof,  in  the  legal 
sense,  and  wonld  not  authorize  me  to  retain 
him.**  The  value  of  personal  liberty  is  too 
great  to  permit  the  detention  of  a  saspected 
fugitive  upon  the  judgment  of  a  ministerial 
or  peace  officer,  and  without  a  hearing 
judicial  in  character.  The  inquiry  by  the 
circuit  court  in  this  case  was  not  extended  to 
an  investigation  of  the  cause  for  detention, 
beyond  that  stated  in  the  return ;  and  the 
judgment  remanding  the  appellant  was  upon 
the  exceptions  to  the  return,  and  not  upon  an 
independent  inquiry  bv  the  court.  We  have 
felt  the  loss  of  that  aid  which  should  have 
been  given  us  by  the  appellees  in  a  brief  in 
this  due,  but  are  ejinally  at  a  loss  to  observe 
the  theory  upon  which  the  appellant  was  com- 
mitted. 

Ths  judgment  i$  rewrsed,  with  instructions 
to  the  circuit  court  to  sustain  the  appellant's 
exceptions  to  the  return  to  the  writ  of  habeu 
corpus. 
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STATE  of  Missouri,  ex    rd.   0.   HIRNI, 
Collector  of  Bates  Co.,  Beapt,, 
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The  tax  rate  levied  for  the  purposes  of 
ft  township  tn  oounties  under  townahip  or- 
gaoization  must  be  reckoned  as  part  of  the  total 
tax  which  can  be  levied  for  county  purposes  up- 
on property  within  such  township  under  the 
provisions  of  the  BClasourt  constitution  limiting 
the  amount  of  taxes  which  mny  he  raised  for 
county  purposes  since  such  townships  are  simply 
adjuncts  or  branches  of  the  county  sovemment 
all  of  whose  purposes  are  county  purposes. 

(Borolay  and  QanXU  J J^  dfnsnt) 
(June  18, 1894J 

APPEAL  by  defendant  from  a  Judgment  of 
the  Circuit  Court  for  Bates  County  in  favor 
of  relator,  in  a  proceeding  brought  to  compel 
pavmeni  of  oertain  taxes.     Betersed, 
The  farts  are  stated  in  the  opinion. 
Mr,  B.  T.  Bailey  for  appellant 
Menrs.  C.  F.  Bouey  and  C.  A.  Denton 
for  respondent. 

Brace*  J.,  delivered  the  opinion  of  the 
court: 

This  is  an  action  by  the  collector  of  Bates 
coiintv  to  recover  unpaid  taxes  for  the  years 
1889  and  1890,  in  which  the  plaintifT  obtained 
Judgment  in  the  trial  court,  and  the  defend- 
ant appeals.    Bates  county  is  under  township 

Nora.— The  above  case  as  to  the  applicability  to 
lown  taxes  of  mtrlotlons  on  county  taxation, 
which  will  be  deemed  important  in  every  state  In 
which  a  similar  constitutional  restriction  on  tax»> 
tion  exists,  has  apparently  very  few  precedents, 
and  these  we  believe  are  as  shown  In  the  opinions 
on  the  other  side  of  the  question. 
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organization.  The  assessed  Talae  of  the 
property  in  that  county  on  which  taxes  were 
levied  for  those  years  was  over  6  and  under 
10  millions  of  dollars.  In  addition  to  a 
county  tax  of  50  cents  on  the  $100  levied 
upon  the  property  of  the  defendant  in  those 
years,  there  was  levied  an  additional  tax  of 
20  cents  on  the  $100,  called  a  township  tax. 
The  former  the  defendant  paid,  but  refused 
to  pay  the  latter,  to  recover  which  this  suit 
is  brought.  The  facts  are  agreed  to.  Tlie 
question  of  difference  is  as  to  the  authority 
of  the  county  court  of  Bates  countj  to  levy 
the  above-named  township  tax,  amounting 
to  the  sum  of  $654.50.  The  plaintiff  con- 
tends that  the  county  court  has  authority  to 
levy  for  county  purposes  not  exceeding  40 
cents  on  the  $100  valuation,  and  also  the 
right  to  levy  a  township  tax  at  a  rate  not  to 
exceed  20  cents  on  the  $100  valuation.  The 
defendant  contends  that  the  township  tax  sued 
for  is  a  tax  for  county  purposes,  within  the 
meaning  of  the  constitution,  and  the  county 
court,  having  levied  40  cents  on  the  $100 
valuation,  for  county  purposes,  thereby  ex- 
hausted its  power  under  the  constitutional 
limitations,  and  the  tax  sned  for,  being  ic 
excess  of  40  cents  on  the  $100  valuation, 
levied  for  said  purposes,  is  void.  Under  the 
township  organization  act  the  moneys  neces- 
sary to  defray  the  township  charges  of  each 
township  are  required  to  be  levied  on  the 
taxable  property  in  such  township  in  the 
manner  prescribed  in  the  general  revenue  law 
for  state  and  county  purposes.  Rev.  Stat. 
1889,  §  8478.  And  to  this  end  the  township 
board  of  directors  is  required  to  make  out  an 
account  of  the  amount  of  money  necessary  to 
defray  the  expenses  of  the  ensuing  year,  prior 
to  the  meeting  of  the  county  court  at  which 
the  assessment  for  county  purposes  is  to  be 
made ;  said  account,  signed  by  the  president 
of  the  board,  and  attested  by  the  clerk,  is  to 
be  filed  with  the  clerk  of  the  county  court 
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00  or  before  the  first  day  of  said  court,  who 
shall  cause  the  same  to  be  placed  upon  the 
tax  books  of  said  township,  provided  that 
said  expenses  shall  not,  together  with  the 
amount  levied  for  road  purposes  and  special 
bridge  tax,  exceed  in  one  year  dO  cents  on 
the  $100  valuation.  Section  8483.  Taxes  to 
meet  such  charges  are  levied  by  the  county 
court.  Section  7660  and  section  7781.  The 
purposes  for  which  they  are  raised,  and  to 
whicii  they  must  be  applied,  are  township 
expenses,  and  for  roads  and  bridges,  the  town- 
ship expenses  being  compensation  of  town* 
ship  ofllcials,  and  incidental  expenses  In 
discharging  official  functions  which,  in  coun- 
ties not  under  township  organization,  are 
discharged  by  the  county  officials ;  and  all 
the  charges  are  such  as,  in  counties  under 
normal  organization,  would  come  under  the 
head  of  expenditures  for  county  purposes. 
Prior  to  1872  township  organization  was  un- 
known to  our  laws.  Townships  had  no  cor- 
porate existence ;  they  were  ^  mere  geograph- 
ical divisions  of  a  county,  made  principally 
for  election  purposes,  in  each  of  which  the 
people  might  elect  a  constable  and  two  Jus- 
tices of  the  peace. "  Webb  v.  Lafayette  County^ 
67  Mo.  353.  The  first  act  of  the  legislature 
providing  for  such  organization  was  ap> 
proved  March  18,  1873.  Sess.  Acts  1873,  p. 
180.  In  the  following  year  the  act  was  re- 
pealed, and  a  new  one  adopted.  Sess.  Acts 
1873,  p.  94.  Prior  to  the  adoption  of  the 
latter  act,  which  was  In  effect  a  revision  of 
the  former  one,  the  opinion  of  the  judges  of 
this  court  was  solicited  by  a  resolution  of 
the  house  of  representatives  as  to  the  consti- 
tutionality of  uie  act ;  in  answer  to  which  a 
majority  of  the  judges  replied  that :  **  Coun- 
ties are  subdivisions  of  the  state  for  govern- 
mental purposes,  and  there  can  be  no  doubt 
about  the  constitutional  power  of  the  general 
assembly  to  create,  alter,  abolish,  and  regu- 
late them  as  expediency  may  demand,  so  that 
no  vested  rights  are  interfered  with.  This 
township  organization  law  contains  no  pro- 
vision, so  far  as  we  are  able  to  see,  prohibited 
by  the  constitution."  Opinion  of  Supreme 
Court  Judge*  an  Township  Organization  Lcno, 
55  Mo.  295.  While  by  its  provisions  town- 
ships were  made  bodies  corporate  in  such 
rounties  as  mieht  adopt  it,  their  powers  were 
limited  simpfy  to  the  discharge  throuifh 
township  officers  of  some  of  those  govern- 
mental functions  within  Its  borders  which 
in  other  counties,  were  exercised  by  the 
county  as  a  whole  through  county  officers. 
The  autonomy  of  the  county  government  was 
not  disi ntegrated  or  destroyed  thereby.  Some 
of  its  powers,  duties,  and  burdens  were  sim- 
ply distributed  to  its  townships.  In  other 
words,  townships  under  this  organization  ex- 
isted, not  for  any  separate  and  independent 
corporate  purpose,  but  simply  as  integral 
parts  of  a  county  exercising  a  part  of  the 
function  of  the  county  government.  The 
county  sustained  the  same  relation  to  the  state 
at  laree  as  before.  The  townships  existed 
only  for  the  purpose  of  countv  government. 
At  the  time  of  the  adoption  of  the  Constitu- 
tion of  1875,  this  scheme  of  township  organ- 
ization was  a  new  and  untried  experiment, 
with  which  the  people  of  the  state  were  as 
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a  rule  unfamiliar.  The  idea  of  a  township 
as  a  separate  and  independent  municipal  cor- 
poration, with  power  to  le^y  taxes,  had  no 
place  in  the  public  mind.  But  the  idea  of 
a  township  having  the  power,  by  virtue  of 
an  act  of  the  general  assembly,  to  contract 
a  debt  which  the  county  court  was  required 
to  provide  for  by  a  levy  of  taxes  upon  the 
property  within  said  township,  had  become 
painfully  prominent  through  the  operation 
of  the  Township  Act  of  1868  (Sess.  Acts,  p. 
92),  and  of  special  charters  of  some  railroad 
corporations.  It  will  be  well  to  keep  these 
facts  in  mind  when  considering  the  consti- 
tutional provisions  decisive  of  this  contro- 
versy. 

Prior  to  the  Constitution  of  1875,  the  power 
of  the  legislature  to  impose  taxes  was  prac- 
tically unlimited.  It  is  unnecessary  to  recall 
the  history  of  the  times  which  led  to  the  call 
of  the  convention  which  framed  it,  to  im- 
press the  mind  with  the  fact  that  one  of  the 
great  purposes  for  which  it  was  assembled 
was  to  put  a  check  upon  that  power.  It 
stands  out  upon  the  face  of  tiie  instrument 
as  the  most  novel  and  significant  fact  in  it, 
and  the  purpose  to  limit  that  power  whether 
exercisea  immediately  for  state  purposes  or 
mediately  for  local  purposes  is  alike  appar- 
ent. Section  8  of  article  10  fixes  the  rate 
which  is  not  to  be  exceeded  for  state  pur- 
poses, and  section  11  of  the  same  article  the 
rates  that  are  not  to  be  exceeded  for  local 
purposes.  That  section  reads  as  follows: 
"Sec.  11,  Rates  for  local  purposes— Limits — 
How  increased  for  schools  and  erected  pub- 
lic buildinps. —  Taxes  for  county,  city, 
town  and  school  purposes  may  be  levied  on 
all  subjects  and  objects  of  taxation ;  but  the 
valuation  of  property  therefor  shall  not  ex- 
ceed the  valuation  of  the  same  property  in 
such  town,  city  or  school  district  for  state 
and  county  purposes.  For  county  purposes 
the  annual  rate  on  property,  in  counties  hav* 
ine  six  million  dollars  or  lea%  shall  not,  in 
the  aggregate,  exceed  fifty  cents  on  the  iiiin- 
dred  dollars  valuation;  in  counties  having 
six  million  dollars  and  under  ten  million 
dollars,  said  rate  shall  not  exceed  forty  cents 
on  the  hundred  dollars  valuation;  in  coun- 
ties having  ten  million  dollars  and  under 
thirty  million  dollars,  said  rate  shall  not 
exceed  fifty  cents  on  the  hundred  dollars  val- 
uation; and  in  counties  having  thirty  mil- 
lion dollars  or  more,  said  rate  shall  not  ex- 
ceed thirty-five  cents  on  the  hundred  dollars 
valuation.  For  city  and  town  purposes  the 
annual  rate  on  property  in  cities  and  towns 
having  thirty  thousand  inhabitants  or  more 
shall  not,  in  the  aggregate,  exceed  one  hun- 
dred cents  on  the  hundred  dollars  valuation ; 
in  cities  and  towns  having  less  tliHn  thirty 
thousand  and  over  ten  thousand  inhabitnnts, 
said  rate  shall  not  exceed  sixty  cents  on  the 
hundred  dollars  valuation;  in  cities  and 
towns  having  less  than  ten  thousand  and 
more  than  one  thousand  inhabitnuts.  said 
rate  shall  not  exceed  fifty  centA  on  the  hun- 
dred dollars  valuation ;  and  in  towns  having 
one  thousand  inliabitants  or  less,  said  rate 
shall  not  exceed  twenty-five  cents  on  the 
hundred  dollars  valuation.  For  school  pur- 
poses in  districts,  the  annual  rate  on  property 
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Bball  not  exceed  forty  cents  on  the  hundred 
dollare  "^aluulion:  provided,  the  aforesaid 
annual  rates  for  school  purposes  may  be  in- 
creased, in  districts  formed  of  cities  and 
towns,  and  in  other  districts,  to  an  amount 
not  to  exceed  sixty-five  cents  on  the  hundred 
dollars  yal nation,  on  the  condition  that  a 
majority  of  the  voters  who  are  taxpayers, 
voting  at  an  election  held  to  decide  the  ques- 
tion, vote  for  said  increase.  For  the  purpose 
of  erecting  public  buildings  in  counties, 
cities, or  school  districts,  the  rates  of  taxation 
herein  limited  may  be  increased  when  tlie 
rate  of  such  increase  and  the  purpose  for 
which  it  IS  intended  shall  have  been  sub- 
mitted to  a  vote  of  the  people,  and  two  thirds 
of  the  qualified  voters  of  such  county,  city, 
or  scliool  district,  voting  at  such  election, 
•hall  vote  therefor.  The  rate  herein  allowed 
to  each  county  shall  be  ascertained  by  the 
amount  of  taxable  property  therein,  accord- 
ing to  the  last  assessment  for  state  and  county 
purposes,  and  the  rate  allowed  to  each  city 
or  town  by  the  number  of  inhabitants  accord- 
ing to  the  last  census  taken  under  the  author- 
ity of  the  state,  or  of  the  United  States ;  said 
restrictions  as  to  rates  shall  apply  to  taxes 
of  every  kind  and  description,  whether  gen- 
eral or  special,  except  taxes  to  pay  valid  in- 
debtedness now  existing,  or  bonds  which  may 
be  issued  in  renewal  of  such  indebtedness. 

It  cannot  be  doubted  that  the  restrictions 
contained  in  this  section  were  intended  to 
appVy  to  every  county  in  the  state,  whatever 
its  internal  organisation  might  be,  and  that 
all  taxes  of  every  kind  and  description  levied 
for  county  purposes,  it  matters  not  b^  whom 
or  how  levied,  must  be  within  the  limits  of 
the  rates  therein  fixed  ;  and,  the  purposes  for 
which  what  is  called  a  township  tax  is  levied 
in  a  county  under  township  organization 
having  been  known  and  recognized  from  the 
beginning  of  the  state  government  as  within 
that  class  of  purposes,  the  limitation  of  this 
•ection  must  apply  to  taxes  levied  for  such 
purposes,  the  same  as  to  those  for  any  other 
county  purpose,  unless  elsewhere  in  the  con- 
stitution is  to  be  found  some  provision  taking 
counties  under  township  organization  from 
the  operation  of  its  provisions.  As  having 
this  effect,  we  are  pointed  to  section  8,  art.  9, 
of  the  Constitution,  which  reads  as  follows : 
"Sec.    8.    Township    organization— County 

Justices. — The  general  assembly  may  provide 
ly  general  law  for  township  oreranization, 
under  which  any  county  may  organize  when- 
ever a  majority  of  the  legal  voters  of  such 
county,  voting  at  any  general  election,  shall 
■o  determine ;  and  whenever  any  county  shall 
adopt  township  organization,  so  much  of  this 
constitution  as  provides  for  the  management 
of  county  affairs,  and  the  assessment  and  col- 
lection of  the  revenue  by  county  ofilcers,  In 
conflict  with  such  general  law  for  township 
organization,  may  be  dispensed  with,  and 
the  business  of  said  county,  and  the  local 
concerns  of  the  several  townships  therein, 
may  be  transacted  in  such  manner  as  may  be 
prescribed  by  law:  provided,  that  the  Jus- 
tices of  the  county  court  in  such  case  shall 
not  exceed  three  in  number."  We  fail  to 
discover  anything  in  this  section  tending  to 
support  the  contention  that  by  it  ooonties 
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under  township  organization  might  be  re- 
moved from  the  limitations  imposed  by  sec 
tion  11,  article  10.  The  only  dispensation 
provided  for  therein  is  **of  the  management 
of  county  affairs,  and  the  collection  of  rev- 
enue by  county  officers.''  There  is  not  t 
word  in  the  section  to  give  color  to  the  idea 
that  any  limitations  imposed  by  the  consti- 
tution upon  the  revenue  to  be  raised  for  any 
purpose  could  be  dispensed  with,  but  simply 
the  mode  by  which  the  revenue  is  to  bo  col- 
lected. Nor  does  the  fact  that  townships  are 
named  In  section  12,  article  10,  limiting 
municipal  indebtedness,  and  not  in  section 
11,  tend  to  show  that  the  limitations  of  the 
latter  section  might  be  dispensed  with  in 
counties  under  township  organization.  It 
was  not  necessary  that  taxes  for  township 
purposes  should  be  mentioned  in  section  11. 
for,  as  we  have  seen,  they  were  included  in 
taxes  for  county  purposes.  But  it  was  nec- 
essary in  section  12,  for  the  reason  that  the 
legislature,  through  county  organizations, 
had,  before  the  adoption  of  the  constitution, 
in  many  instances  undertaken  to  impose  upon 
the  property  of  the  citizens  of  a  township, 
as  such,  burdensome  debts  for  purposes  other 
than  governmental,  and  the  purpose  of  this 
section  was  to  place  a  limit  upon  the  power  to 
do  so  in  the  future.  As  before  intimated, 
townships  as  independent,  tax-levying  pow- 
ers for  governmental  purposes  were  unknown 
to  the  people  of  the  state.  But  as  geographi- 
cal subdivisions  of  a  county,  on  whose  ac- 
count it  was  supposed  debts  might  be  in- 
curred, under  the  authority  of  the  legislature, 
through  the  county  organization  for  purposes 
other  than  governmental,  they  occupied  no 
small  share  of  popular  attention  at  the  time. 
The  improvident  exercise  of  this  legislative 
power  was  another  one  of  the  great  wrongs 
which  the  Constitution  of  1875  undertook  to 
remedy  for  the  future,  in  the  enactment  of 
section  12.  Hence,  townships  are  named  in 
that  section,  and  not  in  section  11.  It  was 
necessary  in  the  one  case  and  not  in  the  other, 
and  plaintiff's  contention  receives  no  support 
from  this  fact.  We  fail  to  discover  anywhere 
in  the  language  of  the  constitution  an  inten- 
tion to  make  any  distinction  between  counties 
that  might  adopt  township  organization,  and 
those  that  remained  under  their  original 
county  organization,  as  to  the  rate  of  taxa- 
tion that  should  be  allowed  to  be  levied  in 
each  for  governmental  purposes.  No  reason 
can  be  given  why  any  such  distinction  should 
be  made.  The  exigencies  of  each  class  are  the 
same,  and  the  same  reasons  exist  for  a  limita- 
tion upon  the  taxing  power  to  meet  them  in 
the  one  case  as  In  the  otner.  The  mere  change 
of  the  mode  of  administering  county  govern- 
ment does  not  and  cannot  change  the  purpose 
for  which  taxes  are  raised  to  conduct  that 
government,  and,  as  the  purpose  remains  the 
same  in  each,  so  the  limitations  must  be  the 
same  in  each.  This  must  be  so,  or  the  fram- 
ers  of  our  constitution  have  wrought  in  vain 
to  limit  the  expenses  of  county  government, 
and  their  whole  legislation  on  this  subject 
may  be  set  at  naught.  For  to  defeat  it  en- 
tirely it  will  only  be  necessary  for  all  the 
counties  of  the  state  to  adopt  township  or- 
ganization,  and  the  legislature  may  then  au- 
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thorise  them,  in  addition  to  the  taxes  allowed 
bj  the  constitution  for  county  purposes,  to 
1e?y  township  taxes  ad  libitum,  A  construe- 
tion  of  the  constilution  which  would  thus 
antborize  the  defeat  of  one  of  its  main  pur- 
poses cannot  be  entertained  for  a  moment. 

Counsel  for  plaintiff,  in  support  of  their 
contention,  cite  Maeon  County  Ct.  ▼.  Huide- 
hyper,  134  U.  S.  882,  88  L.  ed.  914,  and 
Wadath,  8t.  L.  db  P.  R.  Co,  v.  MeCleave,  108 
m.  368,  and  some  subsequent  cases  in  that 
state  recognizing  its  authority.  In  the  Maeon 
County  Ct.  Case,  which  was  mandamus  to  the 
county  court  to  compel  the  le^y  of  additional 
taxes  to  pay  a  judgment  upon  interest  coupons 
detachea  from  certain  bonds  issued  May  2, 
1870,  by  that  county,  to  tbe  Missouri  &  Mis- 
sisstDpi  Railroad  Company,  under  the  au- 
thor fty  of  the  thirteenth  section  of  the  act 
incorporating  the  company,  approved  Febru- 
ar^r  20,  1865,  Justice  Field,  in  delivering  the 
opinion  of  the  court,  said :  In  this  case  it 
appears  that  for  the  year  1885  the  county  hud 
levied  only  thirty  cents  on  every  one  hundred 
dollars  of  property,  but  it  set  up  in  the  an- 
swer that  it  had  levied  fifty  cents,  treating 
the  twenty  cents  which  had  been  levied  by 
the  boards  of  townships,  for  township  and 
bridge  purposes,  as  part  of  the  flftv  cents. 
The  township  is  a  separate  organization  from 
that  of  the  county,  witJi  authority  to  purchase 
and  hold  real  estate  and  make  contracts  and 
<x>ntrol  its  corporate  property,  and  its  taxes, 
levied  for  those  purposes  over  which  it  has 
control,  can  in  no  Just  sense  be  termed  taxes 
for  county  purposes.  There  can,  therefore,  be 
no  valid  objection  to  the  county's  levy  of  an 
additional  twenty  cents  on  the  hundred  dol- 
lars to  make  up  the  fifty  cents  which  it  is  au- 
thorized to  levy  to  meet  its  expenses  and  lia- 
bilities. "  The  foregoing  extract  contains  the 
whole  of  the  consideration  given  the  subject 
in  that  case.  It  simply  assumes  that  town- 
ships in  this  state  are  independent  municipal 
corporations,  with  power  to  levy  taxes  for 
their  own  purposes,  and  therefore  taxes  levied 
for  such  purposes  are  not  for  county  purposes. 
While  this  conclusion  might  be  predicated 
upon  the  powers  of  ** townships"  known  as 
"towns"  in  the  laws  of  Illinois  and  the  New 
England  states,  it  cannot  be  of  townships 
under  township  organization  in  this  state, 
which,  as  before  stated,  exist  here,  not  as 
separate  and  independent  municipal  corpora- 
tions, but  simply  as  adjuncts  or  branches  of 
county  government,  all  of  whose  purposes  are 
county  purposes,  and  have  been 'known  and 
recognized  as  such  from  the  beginning  of  our 
state  government.  In  Illinois,  as  early  as 
1S4S.  provision  was  made  for  township  or- 
ganization by  the  adoption  of  section  6, 
article  7,  of  the  Constitution,  which  reads  as 
follows:  ''The  general  assembly  shall  pro- 
vide, by  a  general  law,  for  a  township  or- 
ganization under  which  any  county  may  or- 
ganize whenever  a  majority  of  the  voters  of 
such  county  at  any  general  election  shall  so 
determine  and  whenever  any  county  shall 
adopt  a  township  organization,  so  much  of 
this  constitution  as  provides  for  the  manage- 
nient  of  the  fiscal  concerns  of  the  said  county 
by  the  cotmty  court  may  be  dispensed  with 
and  the  affairs  of  said  county  may  be  trans- 


acted  in  such  manner  as  the  general  assembly 
may  provide."  This  constitution  contained 
no  limitations  upon  the  power  of  the  legis- 
lature to  authorize  the  collection  of  revenue 
for  local  purposes.  On  the  contrary,  by  sec- 
tion 5,  article  0,  of  that  Constitution,  it  was 
expressly  provided  that  **the  corporate  au- 
thorities of  counties,  townships,  school  dis- 
tricts, cities,  towns,  and  villages,  may  be 
vested  with  power  to  assess  and  collect  taxes 
for  corporate  purposes."  In  the  following 
year,  under  these  provisions,  the  legislature, 
on  the  12th  of  February,  1849.  passed  a  town- 
ship orcranization  act,  by  which  the  fiscal 
concerns  of  a  county  might  be  placed  under 
the  management  of  township  authorities  by 
a  vote  of  the  citizens  of  the  county,  and  these 
authorities  were  invested  with  power  to  levy 
and  collect  taxes,  and  thereby  townships 
became  corporate  bodies  for  municipal  pur- 
poses by  the  name  of  ** towns,"  the  particular 
name  of  each  being  in  accordance  with  the 
expressed  wish  of  its  inhabitants.  111.  Pub. 
Laws  1861,  pp.  216  et  seq.  This  system  pre- 
vailed in  some  of  the  counties  of  tliat  state 
at  the  time  of  the  adoption  of  the  Constitu- 
tion of  1870.  The  distinction  between  county 
authorities  and  town  authorities  was  plain 
and  well  marked  in  the  laws  of  the  state, 
and  must  have  been  well  understood  by  the 
people  after  having  been  maintained  for  more 
than  twenty  years  in  their  midst.  Under 
such  circumstances,  section  8  of  article  9  of 
that  Constitution  was  adopted,  by  which  it 
was  provided  that  **  county  authorities  shall 
never  assess  taxes  the  aggregate  of  which 
shall  exceed  seventy -five  cents  per  $100  val- 
uation except  for  the  payment  of  indebted- 
ness existing  at  the  adoption  of  this  consti- 
tution unless  authorized  by  a  vote  of  the 
people  of  the  county."  In  construing  this 
section  of  the  constitution,  the  supreme  court 
of  Illinois  held,  in  Wabaeh,  St.  L.  db  P.  R, 
Co.  V.  MeGUave,  supra,  that  the  towns  in 
Illinois  under  its  township  organization  law 
are  municipal  corporations,  with  power  to 
levy  taxes  for  corporate  purposes,  and  that 
such  taxes  levied  by  the  town  authorities  are 
not  limited  by  this  provision  of  the  consti- 
tution. This  holding  can  have  little  per- 
suasive force  in  construing  the  provisions  of 
our  own  constitution  upon  tnis  subject. 
Under  their  constitution  and  laws,  the  towns 
in  countiea  adopting  township  organizati<Hi 
stood  upon  the  same  plane  with  counties, 
cities,  towns,  villages,  and  school  districts, 
with  like  power  to  assess  and  collect  reve- 
nues; and  the  management  of  their  fiscal 
concerns  was  under  the  control  of  the  town 
authorities.  The  limitation  of  their  consti- 
tution was  upon  the  powers  of  the  county 
authorities  to  levy  taxes,  and  not  upon  the 
power  of  the  town  authorities,  while  the 
limit  in  our  constitution  is  not  upon  the  au- 
thorities levying  the  tax,  but  upon  the  pur- 
poses for  which  the  taxes  a«e  to  be  levied, 
and  with  respect  to  revenue.  Townships  in 
Missouri,  under  its  constitution,  cannot  stand 
on  the  same  plane  with  counties,  cities, 
towns,  and  school  districts  as  tax-levying 
municipalities,  for  by  its  provisions  only 
*'the  assessment  and  collection  of  the  revenue 
by  county  officers"  can  be  dispensed  with. 
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The  reireniie  remaiDS  the  same  after  as  be- 
fore township  organization,  the  purposes  for 
which  it  is  raised  are  the  same,  and  the  lim- 
itations must  be  the  same ;  and  we  can  but 
hold  that  the  county  of  Bates,  in  levying 
the  tax  sued  for  in  excess  of  40  cents  on  the 
$1U0,  ezcfitbded  its  power,  and  that  the  tax 
is  void.  It  would  be  strange  indeed,  if  it 
were  true,  that  under  our  constitution  and 
laws  the  county  of  Bates  and  the  few  other 
counties  that  have  adopted  township  organ- 
ization are  permitted  to  raise  revenue  at  any 
rate  the  legislature  may  see  proper  to  fix, 
while  all  the  counties  of  the  state  maintain- 
ing their  normal  organization  are  confined 
within  the  limits  of  the  constitution;  that 
the  thing  plainly  prohibited,  and  which  can- 
not be  oirectly  done,  may  by  the  mere  ma- 
chinery of  such  an  organization  be  indirectly 
done.  We  do  not  think  our  laws  are  in  any 
auch  anomalous  condition. 
The  judgment  i$  reversed. 

Black,    Oh.   J,,  and   Sherwood,  M»e 
Farlane,  and  Burg^ess,  J  J, ,  concur. 


_\  J.t  dissenting: 
We  dissent  from  the  ruling  that  all  taxes 
imposed  by  the  township  organization  are 
v^itbin  the  limitations  defined  by  section  11 
of  article  10  of  the  Constitution.  That  sec- 
tion opens  with  language  relating  to  taxes 
f  Dr  county,  city,  town,  and  school  purposes. 
It  then  limits  the  rate  of  taxation  for  each 
of  those  classes  In  turn.  The  word  ''town," 
as  found  in  that  section,  is  not,  we  think, 
intended  to  include  townships.  If  it  did  in- 
clude them,  of  course,  the  tax  now  in  dispute 
would  be  plainly  valid  under  that  authority. 
But  we  do  not  consider  that  to  be  the  fair 
import  of  the  word  ''town.*'  as  there  em- 
ployed. The  language  used  indicates,  bow. 
ever,  that,  although  cities,  towns,  and  school 
districts  may  compose  a  part  of  the  territory 
of  a  county,  they  are,  nevertheless,  to  be  re- 
garded as  separate  municipal  corporations  in 
respect  of  their  exercise  of  the  power  of  tax- 
ation. In  the  section  which  next  follows, 
namely,  section  12,  we  observe,  in  the  open- 
ing lines,  that  ''no  county,  city,  town,  town- 
ship, school  district  or  other  political  sub- 
division of  the  state  shall  be  allowed  to 
become  Indebted,"  etc.,  without  the  assent 
of  the  voters,  etc.  This  classification  casts 
light  on  the  meaning  of  the  section  next  pre- 
ceding, by  suggesting  the  idea  that  town- 
ships are  to  be  taken  and  regarded  as  muni- 
cipal divisions  of  the  state,  quite  separate 
and  distinct  counties,  with  reference  to  the 
creation  of  indebtedness  and  the  levy  of  spe- 
cial taxes  to  meet  the  same,  authorized  in 
certain  circumstances  by  section  12.  In  the 
second  proviso  of  that  section,  the  class  of 
municipalities  to  which  Uie  section  is  to  ap- 
pl^  are  again  mentioned,  among  them  "town- 
ships," as  if  to  indicate  more'emphatically 
that  they  are  not  to  be  confounded  with  cities 
or  counties  in  reference  to  the  use  of  the  tax- 
ing power.  Reading  sections  11  and  12  to- 
gether, it  is  clear  that  the  latter  is  intended 
to  apply  to  townships,  and  the  former  is  not. 
In  other  parts  of  the  organic  law,  counties 
and  towns  are  distinctly  referred  to  as  sepa- 
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rate  classes  of  municipal  corporations.    Ar* 
tide  4,  $^  47,  63 ;  article  9.  gg  6,  19. 

It  should  further  be  borne  in  mind  that 
section  8  of  article  9  of  the  Ck>nstitution  gives 
express  authority  for  the  legislation  which 
regulates  township  organization.    That  sec 
tion  also  makes  a  distinction  between  the 
"  business  of  the  county"  and  the  "  local  con- 
cerns of  the  several  townships,"  while  au- 
thorizing special  provisions  of  law  concern- 
ing the  mode  of  assessment  and  of  collection 
of  revenue  in  counties  wherein  township  or- 
ganization prevails.    By  the  law  governing 
those  organizations,  they  are  declared  bodies 
corporate,  and  invested  with  important  func- 
tions, namely :    To  sue  and  be  sued ;  to  pur- 
chase and  hold  real  and  personal  property, 
necessary  to  the  exercise  of  its  corporate 
powers;  to  dispose  of  its  property;  and  to 
buy  land,  at  sales,  if  necessary  to  secure  any 
debt  due  to  the  township.    Rev.  Stat.  1889, 
^  8429.    The  township  is  also  authorized  by 
law  "  to  levy  all  taxes  for  township  road  and 
bridge  purposes."  Ibid.  §  8478.    These  taxes 
are  imposed  by  the  action  of  the  township 
board  of  directors.    Id.    But  the  amount  of 
the  township  tax  is  limited  by  the  law  to  20 
cents  on  the  $100  valuation  in  any  one  year, 
except  in  certain  large  counties  were  the  ag- 
gregate township  tax  is  to  be  lower.     Rer. 
btat.   1889,  §  8482.    The  township  charges 
are  also  defined  by  statute,  namely:     The 
compensation  of  township  officers ;  contingent 
expenses  necessarily  incurred  for  the  benefit 
of  the  township;  and  moneys  authorized  to 
be  raised  for  ita  use.    Id.  §  8477.    The  taxes 
laid  for  township  purposes  are  to  be  ascer- 
tained, assessed,  and  levied  by  the  township 
officers,  and  collected  and  applied  to  town- 
ship purposes  by  them.    The  townships  or- 
ganized under  chapter  162,  Rev.  Stat.  1889, 
have  wholly  different  powers  of  taxation  and 
self-government  from  those  possessed  by  the 
congressional  townships,  in  other  counties, 
not  so  organized.    The  latter  cl ass  were  under 
consideration  in  State  v.  Brawfield  (1878)  67 
Mo.  381 ;  but  the  opinions  in  that  case  indi- 
cate that  it  has  no  application  to  townshipa 
organized  under  the  law  now  before  us.    The 
question  here  is  whether  taxes  sanctioned  by 
the  township  organization  law,   and  duly 
levied  by  the  township  board,  can  justly  be 
held  to  be  county  taxes  for  county  purposes, 
and   thus  brought   within   the   limitations 
placed  on  taxes  for  those  purposes  by  section 
11  of  article  10  of  the  Constitution.     The 
words  found  near  the  close  of  that  section, 
namely :    "  Said  restrictions  as  to  rates  shall 
apply  to  taxes  of  every  kind  and  descrip- 
tion, whether  general  or  special,  except  taxes- 
to  pay  valid  indebtedness  now  existing," 
etc., — surely  cannot  be  reasonably  construed 
to  refer  to  any  other  classes  of  taxes  than  those 
mentioned  in  that  section.     They  certainly 
do  not  embrace  state  taxes,  for  instance,  since 
those  taxes  are  dealt  with,  and  limited   in 
amount,  by  an  earlier  section  (8)  of  the  same 
article.    If  they  include  taxes  levied  by  the 
officers  of  the  organized  townships,  it  must 
be  because  those  taxes  are  held  to  be  not 
merely  for  "county  purposes,"  but  county- 
taxes  as  well,  within  the  meaning  of  the  con- 
stitution. 
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A  vital  error,  which,  it  seems  to  us,  with 
due  respect,  runs  through  the  argument  of 
our  learned  Brother  Brace  on  this  suhject,  is 
found  in  the  assumption  that  **tbe  limit  in 
our  constitution  is  not  upon  the  authorities 
levying  the  tax.  but  upon  tlie  purposes  for 
which  the  taxes  are  levied.**  Hence,  as  he 
finds  township  taxes  to  be  for  ** county  pur- 
poses, "  he  concludes  that  they  are  subiect  to 
the  limitations  in  section  11  of  article  10. 
At  first  glance  there  seems  much  force  in  that 
position ;  but  how  does  it  appear  when  we 
take  into  account  these  other  provisions  of 
Uie  organic  law,  viz.  : 

**  Section  1.  The  taxing  power  may  be  ex- 
ercised by  the  general  assembly  for  state  pur- 
poses, and  by  counties  and  other  municipal 
corporations,  under  authority  granted  to  them 
by  the  general  assembly,  for  counties  and 
other  corporate  purposes. "  Const.  1875,  art. 
10. 

"Sec.  8.  Taxes  may  be  levied  and  collected 
for  public  purposes  only.  They  shall  be 
uniform  upon  the  same  class  of  subjects 
within  the  territorial  limits  of  the  authority 
levying  the  tax,  and  all  taxes  shall  be  levied 
and  collected  by  general  laws.**    Ibid. 

"Sec.  10.  The  general  assembly  shall  not 
impose  taxes  uoon  counties,  cities,  towns,  or 
other  municipal  corporations  or  upon  the  in- 
habitants or  property  thereof,  for  county, 
city,  town,  or  other  municipal  purposes,  but 
iDAy*  by  general  laws,  vest  in  the  corporate 
authorities  thereof  the  power  to  assess  and 
collect  taxes  for  such  puposes."    Ibid. 

These  sections  precede  section  11  in  article 
10,  and  benr  strongly  on  its  meaning.  Under 
them,  it  is  too  obvious  for  any  extended  argu- 
ment, we  thinlc,  that  the  power  to  tax  for 
"county  purposes"  must  be  exercised  by  the 
"corporate  authorities  thereof,** — that  is,  of 
the  county.  And  taxes  for  those  purposes 
must  be  uniform  upon  the  same  class  of  sub- 
jects within  the  territorial  limits  of  the 
county,  under  section  8  of  that  article. 

In  view  of  these  very  clear  mandates  of  the 
oonstitution,  can  it  be  soundly  held  that  a 
tax  levied  by  township  officers  upon  the  tax- 
able property  within  the  territorial  limits  of 
the  township,  to  meet  the  salaries  and  other 
expenses  of  the  township  government,  is  a  tax 
levied  by  the  "corporate  authorities**  of  the 
county?  For  so  it  must  be  levied,  if  for 
"county  purposes."  Section  11  itself  shows 
on  its  face  that  the  tax  for  "  county  purposes, " 
vhich  is  therein  limited  in  amount,  is  in- 
tended to  be  the  tax  levied  by  the  county  au- 
thorities, as  it  must  be,  under  the  earlier  sec- 
tiocs  of  that  article.  For,  towards  the  close 
of  section  11,  it  is  written :'  "  The  rate  herein 
allowed  to  each  county  shall  be  ascertained 
by  the  amount  of  taxable  property  therein, 
according  to  the  last  assessment  for  state  and 
county  purposes, "  etc.  The  limitation  of  rate 
is  thus  plainly  expressed  to  be  upon  the  tax 
imposed  by  the  county  authorities  for  county 
purposes.  We  couside r  that  such  a  1  i mi  tation 
cuinot  properly  apply  to  a  tax  imposed  by 
the  township  government  for  township  pur- 
poses. It  is  argued,  in  this  connection,  that 
it  should  not  be  supposed  that  the  makers  of 
the  constitution  would  place  a  limit  on  the 
power  of  taxation  by  cities,  towns,  school 
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districts,  and  even  the  state  itself,  and  yet 
leave  organized  townships  exempt  from  any^ 
such  constitutional  limitation.  On  the  other 
hand,  looking  at  the  subject  from  a  practical 
standpoint,  is  there  not  an  obvious  necessity 
for  providing  these  townships,  in  some  man- 
ner, with  the  means  essential  to  maintain^ 
their  autonomy?  If  taxes  may  only  be  levied 
by  the  organized  townships  within  tlie  limi- 
tation to  which  the  counties  are  restricted  by 
the  constitution,  the  townships — all  of  them — 
could  be  deprived  of  the  means  of  life  by  the 
act  of  another  municipal  corporation, — the 
county, — in  levying  tHe  county  taxes  to  tho 
full  limit  marked  by  the  constitution,  with- 
out leaving  a  margin  for  the  levy  of  any  taxes- 
whatever  bythe  townships  to  meet  their  own 
expenses.  That  is  exactly  what  was  done  itt. 
the  case  at  bar.  The  county  officers  imposed 
taxes  for  county  purposes  to  the  extreme  limit 
allowed  under  the  assessed  valuation  of  t he- 
property  in  the  county ;  so  that,  if  the  town- 
ship taxes  are  held  to  fall  within  the  consti- 
tutional prohibitions  as  to  county  taxes,  we 
have  the  instructive  object  lesson  of  a  county 
exercising  the  power  of  drawing  from  the 
township  its  capacity  for  self-support.  The 
organized  township  is  a  diiferent  and  dis- 
tinct political  entity  from  the  county,  as  has- 
been  already  shown ;  and  it  would  be  an  an- 
omalous and  extraordinary  state  of  things 
were  the  right  of  the  former  to  raise  the  funds 
necessary  for  its  maintenance  dependent  en- 
tirely on  the  will  of  the  officers  of  the  county, 
a  diiferent  municipality.  It  ^oes  without 
saying  that  the  constitution  might  have  so 
declared.  But  it  also  goes  without  saying 
that  no  court  should  accept  that  proposed  con- 
struction of  constitutional  language  unless^ 
such  a  purpose  was  revealed  very  clearly  in- 
deed. Where  any  fair  and  substantial  uncer- 
tainty as  to  its  import  appears,  no  law  should 
be  given  a  meaning  which  would  lend  to  ab- 
surd and  unjust  consequences.  Sucii  conse- 
quences, too,  may  rightly  be  considered  in 
endeavoring  to  arrive  at  the  probable  inten- 
tion of  the  lawgiver  as  embodied  in  the  lan- 
guage he  has  used  to  convey  his  intent. 
Rutherforth,  Inst.  2d  Am.  ed.  p.  413. 

We  are  of  opinion  that  the  language  of  the- 
fundamental  law  discloses  no  purpose  to  sur- 
render the  right  of  existence  of  all  organized 
townships  to  the  control  of  the  county  courts. 
We  think  it  shows  quite  another  purpose.  In 
authorizing  the  establishment  and  mainten- 
ance of  township  organization,  section  8  of 
article  0  of  the  Constitution  intended  to  sanc- 
tion the  grant  of  those  incidental  powers  es- 
sential to  make  the  principal  grant  effective. 
Baru  V.  Methuen  (1824),  3  Bing.  68;  Broom, 
Legal  Maxims,  8th  Am.  ed.  pp.  479,  486. 
That  grant  has  been  made  in  clear  terms  by 
the  legislative  department  of  the  government 
in  the  township  organization  act;  and  wo 
consider  it  was  fully  authorized,  or  at  least 
not  forbidden,  by  the  fundamental  law,  so 
far  as  concerns  the  matter  now  in  judgment. 
The  chief  object  of  the  township  government, 
indicated  by  the  law  of  its  creation,  is  the 
establishment  and  care  of  public  roads  and 
bridfires.  But  it  has  a  number  of  other  powers* 
of  local  self-government,  including  that  of 
imposing  taxes  for  the  current  township  ex- 
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•penses.  We  do  not  believe  the  constitation 
intended  the  existence  of  these  townships  to 
•depend  merely  upon  the  good  will  of  the 
<county  ofUcers.  The  legislature  has  placed  a 
reasonable  limit  upon  the  township's  power 
of  taxation.  JRev.  Stat.  1889,  §  8482.  That 
the  taxes  now  in  question  are  within  that  limit 
is  conceded.  The  constitution,  it  is  true,  im- 
posed no  express  limitation  upon  that  power, 
•either  b(fcause  the  danger  of  its  abuse  within 
■80  narrow  a  field  and  so  near  the  source  of 
political  power  was  thought  to  be  slight,  or 
-else  the  omission  was  the  result  of  an  over- 
.«ight.  Probably  the  latter  is  the  real  cause, 
when  the  proceedings  of  the  constitutional 
•convention,  in  respect  of  the  subject  of  town- 
ship organization,  are  considered.  Be  this 
■as  it  may,  it  is  not  our  function  to  write  the 
constitution  oyer  again  by  adding  restraints 
upon  legislative  power  which  have  not  been 
•expressed.  Constitutional  restrictions  upon 
the  exercise  of  the  right  of  self-government 
by  the  direct  representatives  of  the  people 
«hould  not  be  expanded  by  construction  be- 
yond the  fair  and  reasonable  meaning  of  the 
language  in  which  they  are  written.  The 
^courts  should  not  attempt,  by  an  enlarged  and 
-elastic  interpretation,  to  supply  omissions 
'Conforming  to  their  notions  of  what  should 
have  been  expressed ;  esoecially  when  such  an 
interpretation  would  lead,  as  in  the  case  at 
bar,  to  the  unreasonable  result  already 
pointed  out,  namely,  of  subjecting  the  very 
•existence  of  the  township  organization  to  the 
control  of  the  county  authorities,  b^  giving 
the  latter  power  to  withhold  the  sinews  of 
political  life  from  the  former.  It  should 
never  be  held  that  the  legislature  has  ex- 
•ceeded  its  constitutional  powers  unless  such 
-a  conclusion  is  clear  and  obvious.  We  think 
it  is  not  here. 

For  these  reasons,  we  conclude  that,  in 
limiting  the  power  of  counties  to  levy  taxes 
for  their  own  purposes,  the  constitution  did 
not  intend  thereby  to  limit  the  power  of  tax- 
ation by  the  boaras  of  directors  of  organized 
townships,  for  the  lawful  purposes  of  the 
township  government. 

2.  This  concl  usion  finds  support  in  a  recent 
•decision  of  the  United  States  Supreme  Court, 
in  a  cause  originating  in  Missouri,  which 
lias  been  already  quoted  in  the  opinion  of  the 
majority  of  the  court,  and  disapproved  by 


'  them.  We  regard  that  decision  as  sound  ii 
holding  that  the  township  is  a  separate  or- 
ganization from  that  of  the  county,  and  that 
the  taxes  levied  for  its  purposes  can  in  no  just 
sense  be  termed  taxes  for  county  purposes. 
Macon  CaurUy  Ct,  y.  Huidekaper  0890)  134 
U.  S.  832,  83  L.  ed.  914.  The  supreme  court 
of  Illinois  has  also  announced  a  like  opinion 
in  reference  to  counties  and  townships  or- 
ganized under  a  law  resembling  our  own  on 
this  subject.  Waba^,  St.  L.  db  P.  II  Co. 
y.  MeCleve  (1884)  108  111.  368.  These  decis- 
ions seem  to  give  proper  effect  to  the  rights 
both  of  townships  and  counties  as  separate 
and  distinct  governmental  agencies.  If  we 
cast  aside  the  distinctions  which  thej  recog- 
nize between  the  two  municipalities,  and 
hold  that  one  is  a  mere  annex  to  the  other, 
and  dependent  upon  its  bounty  for  the  power 
to  exist,  we  should  bring  about  a  result 
which,  in  our  judgment,  the  terms  of  the 
constitution  do  not  sanction. 

8.  It  is  next  insisted  that  the  taxes  in  is- 
sue are  not  collectible  without  an  order  of 
the  circuit  court,  as  provided  by  the  statute 
known  as  the  **Cottey  Law."  Rev.  Siat. 
1889,  §§  7653  et  ieq.  But  it  is  evident  from 
the  terms  of  that  law  that  it  was  not  intended 
to  apply  to  taxes  touching  which  no  order  of 
the  county  court  is  essential  to  their  assess- 
ment, levy,  or  collection  under  the  laws  of 
Missouri.  Id.  g  7654.  These  township  taxes 
are  leviable  by  the  board  of  directors  of  the 
township.  Id.  g  8473.  And  the  account  for 
township  expenses  is  certified  to  the  county 
clerk  by  the  president  and  secretary  of  the 
township  board  at  a  certain  time,  whereupon 
it  becomes  the  duty  of  the  county  clerk  to 
"cause  the  same  to  be  placed  upon  the  tax- 
books  of  said  township."  Id.  §  8482.  No 
order  of  the  county  court  is  necessary  to  the 
enforcement  of  the  township  taxes  thus  im- 
posed, which  fact  is  an  additional  argument 
that  such  taxes  are  not  considered  county 
taxes  in  their  nature.  Hence  tliey  do  not 
require  for  their  support  any  such  order  of 
the  circuit  court  as  is  contemplated  by  the 
Cottey  law.  Wahcuh,  8t.  L.  A  P,  B,  Go.  y. 
McGleve  (1884)  108  111.  868. 

The  judgment  of  the  circuit  court  should 
be,  in  our  opinion,  aflirmed.  We  hence  most 
respectfully  dissent  from  the  judgment  of 
reversal.     Gaatt«  J.,  Joins  in  this  opinion 
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(68  Fed.  Bep.  80.) 

The  wife's  contributory  Ikult  may  con- 
stitute  a  defense  to  an  action  by  a 


husband  for  the  loss  of  her  society  and  the 
expense  of  her  cure,  althoufrh  the  statutes  have 
emancipated  ber  from  many  oommon-law  disabil- 
ities and  reheved  the  husband  from  responsibil- 
ity for  civil  injuries  committed  by  her. 

(July  IS,  18M.) 

ERROR  to  the  Circuit  Court  of  the  United 
States  for  the  Southern  District  of  Iowa  to 


NOTB.— The  question  of  the  wlfe^s  contributory 
oegliffence,  in  an  action  by  her  husband  for  bin 
loss  on  account  of  her  personal  Injuries,  is  decided 
to  the  above  case  for  the  first  time  so  far  as  we 
Iroow,  althongh  the  contributory  negllgenoe  of 
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the  husband  as  affecting  the  wife^s  riirht  to  recovery 
has  been  decided  in  a  series  of  oases,  found  In  a 
nat^  to  LouisviUe,  N.  A.  *  a  B.  Oow  ▼.  Qretik 
OndJUUB.  A.78aL 
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CmcAoo,  B.  &  Q.  R  Co.  y.  Honet. 
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feview  a  judgment  in  favor  of  plalntifF  in  an 
action  brought  to  recover  damages  for  the 
negligeot  injury  of  plaintiff's  wife.    Reverted, 

The  facts  are  stated  in  the  opinion. 

Before  Caldwell  and  Sanborn,  Cireuit 
.Judpfs,  and  Thayer,  District  Judge, 

Meun.  John  N.  Baldwin*  Smith  Mc- 
Pherson.  ajkd  J.  W.  Bljrtha  for  plaintiff 
in  error. 

Mieten,  Harl  ft  MoCabe,  J.  H.  Jankin« 
and  C.  E.  Riehards*  for  defendant  in  error: 

The  doctrine  of  contributory  negligence, 
while  arbitrary,  is  founded  upon  a  principle. 
These  reasons  and  considerations  are,  first,  the 
mutuality  of  the  wrong  entitling  each  party 
alike,  where  both  are  Injured,  to  his  actioo 
against  the  other,  if  it  entitles  either;  second 
the  impolicy  of  allowing  a  party  to  recover  for 
his  own  wrong;  and  third,  the  policy  of  mak- 
ing the  personal  interests  of  both  parties  de 
pendent  upon  their  own  prudence  and  care. 

Bdlefontaine  d  1.  R.  Co.  v.  Snyder,  18  Ohio 
■St  400.  96  Am.  Dea  176;  Walters  v.  Chicago, 
RL  dt  P.  R.  Go.  41  Iowa,  71;  Shearm.  & 
Hedf.  Neg.  §  42. 

The  doctrine  of  contribntory  negligence  is 
not  based  upon  any  considerations  for  defend- 
ant. 

(irand  Trunk  R,  G>,  ▼.  Gttmminge,  106  U.  8. 
700,  27  L.  ed.  266;  GarterviOe  v.  Cook,  4  L.  R 

A.  721,  129  111.152;  Carlisle  y,  Brisbane,  113 
Pa.  544,  57  Am.  Rep.  488;  Shearm.  &  Redf. 
If  ee.  S  46. 

The  principle  upon  which  liability  for  neg- 
ligence rests  IS  that  all  persons  uniting  by  th(*ir 
negligence  in  inflicting  the  injury  are  joint 
tcrtfeasiors  and  that  the  plaintiff  may  sue  one 
or  all  and  that  each  one  of  the  joint  tortfeasors 
is  personally  and  directly  liable  for  all  the  re- 
sults of  the  joint  negligence. 

BelUfontaine  d  L  R.  Co,  v.  8nyder,  supra; 
Erie  City  Pass,  R,  Go.  ▼.  Schuster,  m  Pa  412, 
57  Am.  Rep.  471,  and  note,  pp.  475.  479;  West- 
irook  V.  Mobile  d  0,  R,  Co.  66  Miss.  560; 
Walters  Y.  Chicago,  R,  1,  d  P.  R  Co,  supra. 

The  policy  of  the  law  is  that  where  the  neg- 
ligence of  one  x)erson  or  corporation  has  re- 
sulted in  injur]^  to  another,  the  negligent  per- 
son or  corporation  must  respond  in  damages  for 
the  injuries  which  were  proximately  caused  by 
iu  negligence  unless  by  reason  of  the  interven- 
tion of  some  other  rule  or  principle,  the  plain- 
tiff suing  for  the  injury  is  disabled  from  main- 
taining the  action. 

BeU^ontaine  d  L  R,  Co.  ▼.  Snyder,  supra; 
BeOrfontaine  R.  Co.  v,  Snyder,  24  Ohio  St.  670. 

The  only  negligence  in  the  case  is  that  of  the 
defendant  and  Mrs.  Hone^,  and  the  only  way 
in  which  the  defense  or  contributory  negli- 

rnoe  can  be  made  available  against  plaintiff 
to  impute  to   him  the  negligence  of  Mrs. 
Honey. 

The  doctrine  of  imputed  negligence  has  been 
now  repudiated  by  the  Supreme  Court  in  Little 
V.  Haeketi.  116  U.  S.  866,  29  L.  ed.  652;  by 
this  court  in  Union  Pae.  R,  Co.  v.  f^psley,  16  L. 

B.  A.  800,  4  U.  8.  App.  541,  51  Fed.  Rep.  174; 
od  by  practically  all  the  American  courts. 

Davis  ▼.  Quarnieri,  45  Ohio  St.  470;  fjouis- 
tHU,  N.  A.  d  C.  R.  Co.  V.  Creek,  14  L.  R.  A. 
^,  190  Ind.  189;  Knightstown  ▼.  Mutgrove, 
116  Ind.  121:  WiUiams  ▼.  South  d  North  Ala. 
il  Cb.  91  Ala.  635. 
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The  husband  does  not  sue  for  or  in  the  right 
of  the  wife,  or  for  any  injury  for  which  she 
can  recover. 

Mewhirter  t.  Batten,  42  Iowa.  288,  20  Am. 
Rep.  618;  Panroast  ▼.  Burnett,  32  Iowa.  394; 
Tuttie  V.  Chicago,  R.  L  d  P,  R.  Co.  42  Iowa, 
518. 

When,  by  reason  of  injury  to  the  wife,  the 
husband  Is  deprived  of  her  society  or  service, 
or  has  imposed  upon  him  a  liability  for  her 
medical  attendance  or  nursing,  a  cause  of 
HCtion  arises  to  him.  His  cause  of  action  is  not 
tbe  injury  to  the  wife,  but  the  invasion  of  his 
legal  right. 

The  same  rule  is  applied  in  suits  by  masters 
for  injury  to  a  servant 

Mary/s  Case,  9  Coke,  118;  Wood.  Mast.  & 
S.  §  224.  p.  441;  Rogers  v.  Smith,  17  Ind.  328, 
79  Am.  Dec  483;  WiUiams  v.  South  d  North 
Ala.  R.  Co.  supra, 

Thayer,  District  Judge,  delivered  the  opin- 
ion of  the  court: 

The  Question  presented  by  this  record  and  to 
be  deciaed  is  accurately  stated  by  counsel  for 
the  plaintiff  in  error,  as  follows:  "In  an  action 
brought  by  the  husband  against  a  third  partj 
for  damages  for  the  loss  of  the  society  of  his 
wife,  her  aid,  and  surgical  attendance,  conse- 
quent upon  physical  injuries  received  by  the 
wife,  is  the  fact  that  the  wife  has  been  guilty 
of  contributory  negligence,  and  the  injuries 
which  she  received  being  the  result  of  the  con- 
curring negligence  of  the  wife  and  the  third 
party,  a  defense?" 

The  circuit  court  answered  this  question  in 
the  negative,  holding  in  effect  that  tbe  contrib- 
utory fault  of  the  wife  could  not  be  imputed 
to  the  husband,  and  preclude  him  from  recov- 
ering, either  on  tbe  ground  that  she  was  acting 
as  his  agent  or  servant  at  the  time  of  the  in- 
jury, or  oecause  of  tbe  existence  of  the  marital 
relation.  The  learned  judge  of  the  trial  court 
appears  to  have  been  of  the  opinion  that  a  hus- 
band suing  for  the  loss  of  the  services  of  his 
wife,  and  for  medical  expenses,  occasioned  by 
tbe  negligence  of  a  third  party,  is,  in  the  state 
of  Iowa  at  least,  unaffected  by  the  fact  that 
the  wife  was  guilty  of  contributory  negligence, 
because  the  laws  of  that  state  have  abolished 
the  legal  fiction  of  the  identity  of  husband  and 
wife,  and  have  exempted  thehusband  from  ve- 
sponsibility  for  the  negligences  and  misfeas- 
ances of  the  wife.  Vide  59  Fed.  Rep.  423.  It 
becomes  necessary,  therefore,  to  determine 
whether  this  view  is  tenable.  Whenever  the 
question  has  heretofore  been  considered,  it 
seems  to  have  been  taken  for  granted  that  the 
relation  existing  between  husband  and  wife  or 
parent  and  child  is  of  such  character  that  the 
plea  of  contributory  negligence  on  the  part  of 
the  wife  or  child,  if  the  latter  is  of  sufficient 
age  and  intelligence  to  be  chargeable  with  neg- 
ligence, is  a  good  defense,  when  tbe  husband 
or  parent  brings  a  common-law  action  to  re- 
cover for  the  loss  of  service  or  for  medical  ex- 
penses  consequent  upon  physical  injuries  sus- 
tained by  the  wife  or  chila  through  the  con- 
curring fault  of  another.  The  following  are 
some  of  the  cases,  and  doubtless  there  are  oth- 
ers, where  this  principle  has  been  recognized 
and  enforced:  Cleveland,  C.  d  C.  R.  Co.  v.  Ter- 
ry, 8  Ohio  St.  570;  Dietrich  v.  Baltimore  d  E. 
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8.  B.  €h,fSS  Md.  847;  Benton  ▼.  Ohicago,  R  I. 
d  P.  R.  Co,  66  Iowa,  496;  Prait  Coal  db  Iron 
Co.  V.  Brawley,  83  Ala.  871;  Oilligan  v.  New 
York  A  H,  R,  Co.  1  E.  D.  Smith.  468. 

In  Done  of  the  cases  last  cited  was  the  reason 
of  the  rule  stated,  nor  was  the  subject  much 
discussed.  It  seems  to  have  been  taken  for 
granted  that  the  concurrinp^  negligence  of  the 
injured  party  was  a  sufficient  defense  to  a  suit 
by  the  husband  or  parent,  when  suing  merely 
for  a  loss  of  the  services  of  the  injured  party, 
or  for  medical  expenses  incurred  and  paid  by 
him  in  the  discharge  of  his  obligation  as  hus- 
band or  parent.  But  the  weight  to  be  given 
to  these  decisions  as  authority  is  not  impaired 
by  the  fact  that  the  rule  stated  and  applied  was 
not  much  discussed.  On  the  contrary,  the  fact 
that  the  doctrine  applied  to  the  decision  of  the 
cases  in  question  was  assumed  to  be  correct 
both  by  court  and  counsel,  may  be  taken  as  an 
expression  of  the  general  understanding  of  the 
profession  that  the  doctrine  is  well  established 
and  founded  in  reason.  If  we  look  for  the 
true  foundation  of  the  rule  in  question,  we  ap- 
prehend that  it  will  not  be  difficult  to  find. 
vVhen  one  person  occupies  such  a  relation  to 
another  rational  human  being  that  he  is  legally 
entitled  to  her  society  and  services,  and  to  main- 
tain a  suit  for  the  deprivation  thereof,  he 
should  not  be  permitted  to  recover  in  such  an 
action  if  the  loss  was  occasioned  by  the  con- 
curring neglit^ence  of  the  person  on  whose  ac- 
count the  right  of  action  is  given.  If  the  per- 
son from  whom  the  right  of  service  and  society 
is  derived  is  capable  of  taking  ordinary  precau- 
tions to  insure  her  own  safety,  and  the  person 
to  whom  the  right  of  service  belongs  suffers 
her  to  go  abroad  unattended,  and  to  exercise 
her  own  faculties  of  self-preservation,  it  is  no 
more  than  reasonable  to  hold  him  responsible, 
in  a  suit  for  loss  of  society  and  service,  for  the 
manner  in  which  such  faculties  have  been  ex- 
ercised. We  can  conceive  of  no  greater  reason 
for  deciding,  in  a  case  of  this  character,  that  a 
husband  is  not  accountable  for  the  conduct  of 
his  wife  in  caring  for  the  safety  of  her  own 
person,  than  there  would  be  for  holding  that 
he  was  not  chargeable  with  her  contributory 
negligence  in  the  management  of  a  horse  and 
carriage  belonging  to  the  husband,  which  she 
had  been  permitted  to  use  for  her  own  pleas- 
ure and  convenience.  In  either  case  the  fact 
that  the  husband  has  permitted  the  wife  to  con- 
trol her  own  movements  and  to  provide  for  her 
own  safety,  upon  the  evident  assumption  that 
she  is  competent  to  do  so,  should  preclude  him 
from  asserting,  in  a  suit  against  a  third  party 
for  loss  of  service  or  society  or  for  a  loss  of 
property,  that  he  is  not  responsible  for  her  con- 
tributory fault  whereby  the  loss  was  occasioned. 
In  this  connection  it  is  worthy  of  notice  that  in 
the  state  of  Iowa,  where  this  case  originated, 
and  in  some  other  states  as  well,  it  is  held  that 
the  husband's  contributory  fault  is  imputable 
to  the  wife  in  a  suit  brought  by  her  against  a 
third  party  for  injuries  sustained  through  the 
concurrent  negligence  of  such  third  i)arty  and 
her  husband.  Bv  the  Iowa  courts,  it  is  said 
that  the  husband  s  negligence  is  imputable  to 
the  wife  under  such  circumstances,  because  of 
the  marital  relation  which  entitles  her  to  his 
care  and  protection.  Tdhn  ▼.  Ottumwat  60 
Iowa,  429,  aa  explained  in  Ne$lnt  v,  Qamer,  1 
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L.  B.  A.  152,  75  Iowa,  814;  Peek  v.  New  York, 
M  ff,  dt  H,  R.  Co,  60  Conn.  879;  OarliMe  v. 
SJieldon,  88  Yt.  440.  In  other  jurisdictions  it 
has  been  decided  that  the  husband's  contrib- 
utory negligence  is  not  thus  imputable  to  the 
wife  when  she  sues  in  her  own  right  for  in- 
juries sustained  under  the  circumstances  last 
mentioned.  Shaw  v.  Craft,  87  Fed.  Rep.  317; 
Sheffield  v.  Central  U.  Tdeph.  Co,  36  Fed.  Rep. 
164;  Flori  v.  St.  Louis,  8  Mo.  App.  281;  Louu- 
mile,  N,  A.  diC.R.  Co.  ▼.  Creek,  14  L.  R  A. 
788,  180  Ind.  189. 

We  do  not  regard  it  as  material  to  the  de 
cision  of  the  case  at  bar  to  determine  what  the 
true  doctrine  is  with  reference  to  the  point  last 
mentioned,  for,  even  if  we  should  concede  it 
to  be  the  better  view  that  the  husband's  con- 
tributory negligence  is  not  imputable  to  the 
wife  when  she  sues  in  her  own  right  for  an  in- 
jury sustained,  still  we  think  that  it  would  not 
be  a  reasonable  deduction  from  this  rule  that 
the  husband  is  likewise  unaffected  by  the  wife'a 
negligence  when  he  sues  for  loss  of  services 
and  medical  expenses;  for.  when  the  wife  brings 
an  action  for  personal  injuries  which  she  h&» 
sustained,  the  right  of  action  is  in  no  wise  de- 
pendent upon  the  marital  relation.  She  doe* 
not  derive  her  right  to  sue  from  that  relation, 
but  brings  suit  like  anv  other  person  for  an  in- 
jury sustained  through  the  fault  of  another. 
At  common  law  it  was  necessary  for  the  wife 
to  be  joined  as  plaintiff  in  such  a  suit,  because 
she  was  regarded  as  the  meritorious  cause  of 
action.  Bingham,  Infancy  &  Coverture,  Am. 
ed.  247,  and  cases  there  cited.  But  on  the 
other  hand,  the  husband's  right  to  sue  for  loss 
of  society  and  services  grows  out  of  the  marital 
relation,  and  is  incident  to  the  rights  thereby 
acquired.  It  has  its  origin  in  the  existence  of 
a  valid  marriage,  which  relation  entitles  him 
to  the  benefit  of  the  wife's  services  and  society, 
and  which  also  imposes  on  him  the  duty  of 
providing  her  with  medical  attendance  in  case 
of  sickness  or  accident.  When  the  husband 
loses  the  services  of  his  wife,  or  is  compelled 
to  incur  medical  expenses,  through  the  fault 
of  another,  then  he  may  sue  the  wrongdoer. 
The  right  of  action  Is  incident  to  the  marriage 
relation,  and  cannot  exist  without  it  Wt 
think,  therefore,  that,  even  if  it  is  the  better 
view  that  the  husband's  contributory  negligence 
cannot  be  imputed  to  the  wife  when  she  sues- 
for  her  own  injuries,  yet  that  when  the  hus- 
band brings  an  action  'for  the  loss  of  society 
and  services,  which  loss  was  due  to  the  con- 
tributory fault  of  the  wife,  her  want  of  ordi- 
nary care  should  nevertheless  be  imputed  to  the 
husband  on  the  grounds  heretofore  indicated. 
As  the  respective  rights  of  action  are  predicated 
on  different  gjounds, — the  one  growing  out  of 
the  marriage  relation,  and  the  other  existing 
entirelv  independent  of  that  relation, — ^there  is 
no  logical  difficulty  in  holding  the  husband  ac- 
countable for  the  contributory  negligence  of 
the  wife,  although  the  latter  is  not  responsible- 
for  the  contributory  fault  of  her  husband. 

With  reference  to  the  cases  of  2>amY.  Guar- 
nien.  45  Ohio  St.  470,  487,  and  WUliams  v. 
South  A  North  Ala.  R.  Co.  91  Ala.  685,  to 
which  our  attention  has  been  particularly 
called,  it  is  only  necessary  to  say  that  these 
cases  turned  upon  the  construction  of  local 
damage  acts.    In  the  Ohio  case  the  huslMnd 
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<8aed  as  administrntor  of  the  wjfe^  uoder  a 
•statute  which  gave  the  amount  of  the  recovery 
to  the  wife's  children  and  husband.  It  was 
held  that  under  the  statute  the  administrator 
was  only  subject  to  those  defenses  which  could 
have  been  made  as  against  his  intestate  if  she 
bad  sunived  and  brought  suit  for  the  injury, 
and  that  in  a  suit  by  her  In  her  own  right  the 
plea  of  contributory  negligence  on  the  part  of 
the  husband  would  not  have  been  a  valid  de- 
fense, although  it  was  conceded  that,  if  it  had 
bet^n  proven  that  in  the  matter  in  which  the 
husband  was  negligent  he  had  acted  as  agent 
of  the  wife,  it  would  have  been  a  good  de- 
fense, even  as  against  the  husband  suing  in 
the  capacity  of  administrator.  The  Alabama 
case  was  likewise  a  suit  under  a  local  statute, 
by  a  father,  for  the  death  of  his  minor  son, 
which  bad  been  occasioned  bv  the  defendant'a 
negligence.  It  appears  to  nave  been  ruled 
that,  under  the  terms  of  the  statute,  contribu- 
tory negligence  by  the  minor  was  not  a  valid 
defense  as  against  the  father.  We  do  not  see 
that  either  of  these  cases  has  any  marked  bear- 
ing on  tbe  question  at  issue  in  the  present  suit, 
which  concerns  the  right  of  the  husband  to 
maintain  a  common-law  action  for  the  loss  of 
the  society  and  services  of  his  wife,  when  she 
1b  shown  to  have  been  guilty  of  culpable  neg- 
ligence which  immediately  contributed  to  the 
injury.  In  cases  of  the  latter  character,  we 
are  of  the  opinion  that  tbe  contributory  fault 
of  the  wife  is  a  valid  defense,  unless  It  can  be 
made  to  appear  that  the  rule  of  the  common 
law  in  ihis  respect  has  been  changed  by  some 
local  statute. 

The  Iowa  statute  which  is  chiefly  relied  up- 
on to  exempt  the  husband  from  the  plea  of 
contributory  negligence  is  section  8896,  Mc- 
Oain's  Code  of  Iowa,  and  is  as  follows:  "For 
all  civil  injuries  committed  by  a  married 
woman,  damages  may  be  recovered  from  her 
alone,  and  her  husband  shall  not  be  respon- 
^ble  therefor,  except  in  cases  where  he  would 
be  jointly  responsible  with  her  if  the  marriage 
did  not  exist.** 

There  are  other  statutes  in  force  in  that 
stste,  similar  to  those  which  sow  prevail  in 
iome  other  states,  by  virtue  of  which  a  mar- 
ried woman  can  hold  property  in  her  own 
name,  sell  and  convey  the  same,  make  con- 
tracts in  her  own  name,  prosecute  and  defend 
suits  in  her  own  name  for  tbe  protection  of 
ber  property  and  personal  rights,  and  by  vir- 
tue of  which  she  may  also  receive  wages  for 
her  own  labor  and  maintain  suits  therefor. 
Vide  McClain's  Code  Iowa.  ^§  8898,  8402, 8404. 
These  laws  have  emancipated  the  wife  from 
many  of  her  common  law  disabilities,  and 
have  given  her  an  individual!  y,  apart  from 
her  hushand,  which  she  did  not  before  possess 
in  the  eye  of  the  law.  But  we  think  that  it 
is  a  mistake  to  suppose  that  these  statutes  were 
intended  to  or  that  they  have  in  fact  utterly 
€xtin^ifthed  the  reciprocal  obligations  and 
riffbts  of  husband  and  wife  which  were  form- 
'Crly  incident  to  the  marriage  relation.  If  it 
is  true,  as  has  been  Intimated,  that  tbe  statutes 
Iq  question  free  the  parties  to  the  marriaere 
contract  from  all  obligations  to  each  other, 
ttve  those  of  ai/ection  and  loyalty,  then  it 
would  be  pertinent  to  inquire  upon  what  theory 
tbe  husband  can  be  permitted  to  prosecute  a 


suit  like  the  one  now  in  hand.  It  certainly 
cannot  be  maintained  that  the  husband  is  en- 
titled to  sue  for  damages  consequent  upon  the 
loss  of  his  wife's  services  and  society,  uuleas 
she  is  still  under  an  obligation  to  tbe  husband, 
as  at  common  law,  to  care  for  his  home,  at- 
tend to  the  wants  of  hia  family,  and  do  what- 
ever else  is  within  her  power  which  is  condu- 
cive to  his  comfort,  happiness,  and  prosperity. 
That  a  married  woman  is  still  under  an  obli- 
gation to  discbarge  these  duties,  notwithstand- 
ing the  existence  of  a  statute  such  as  prevails 
in  Iowa,  and  that  a  husband  is  still  entitled, 
as  at  common  law,  to  recover  damages  for  the 
loss  of  her  society  and  services,  was  recently 
decided  by  this  court  in  8t.  Ijoais  S.  W.  R,  Co. 
▼.  HenBon,  7  C.  C.  A.  849,  68  Fed.  Rep.  681, 
683,  where  Jv^e  Caldwell,  speaking  for  the 
court,  said:  "The  contention  of  the  plaintiff 
in  error  is  that  under  this  act  the  husband  has 
no  valuable  right  in  the  services  of  his  wife, 
and  that  he  suCTers  no  pecuniary  loss  by  her 
death.  This  act  does  not  put  the  wife  on  the 
footing  of  a  concubine  to  her  husband.  It 
does  not  relieve  her  from  those  marital  duties 
and  obligations  she  takes  upon  herself  at  the 
marriage  altar,  and  which  are  inherent  in  the 
relation  of  husband  and  wife  among  all  Chris- 
tian peoples.  Tbe  statute  does  not  purport  to 
relieve  a  wife,  and  was  not  intended  to  relieve 
her,  from  the  legal  duty  of  performing  these 
services  which  it  is  the  pleasure  of  every  good 
housewife  to  render  to  her  husband  in  sickness 
and  in  health,  independently  of  any  mere  tech- 
nical legal  obligation,  and  which  she  would 
render  despite  any  statute  that  could  be  en- 
acted to  the  contrary.  These  rights  and  du- 
ties are  imposed  by  a  law  having  a  much 
higher  and  better  source  than  the  common 
law,  which  simply  imparts  to  them  that  legal 
sanction  essential  to  their  maintenance  and 
protection  in  a  court  of  law  against  invasion 
from  any  quarter." 

The  supreme  court  of  Iowa  has  also  re- 
cently held  that  the  statutes  above  referred  to 
have  not  abrogated  tbe  common  law  rule  that 
tbe  wife  will  not  be  presumed  to  have  acted 
voluntarily  in  doios:  an  unlawful  act  in  the 
presence  of  her  husband,  and  that  notwith- 
standing the  statutes  in  question  the  common- 
law  presumption  of  compulsion  on  the  part  of 
the  husband  still  prevails.  t>ta1s  v.  KeUy,  74 
Iowa,  689.  It  would  seem,  therefore,  that  the 
relations  existing  between  husband  and  wife, 
and  the  responsibility  of  the  former  for  the 
conduct  and  acts  of  the  latter,  remain  as  they 
were  nt  common  law,  except  in  so  far  as  they 
have  been  changed  by  express  statutory  enact- 
ment, or  by  necessary  legal  intendment.  It 
seems  manifest  from  the  phraseology  of  the 
statute  above  (jiioted  (sec.  8896)  thai  tbe  pur- 
pose of  the  legislature  in  enacting  that  section 
was  to  exempt  the  husband  from  liability  in 
suits  brought  against  him  by  third  parties  for 
the  torts  of  the  wife,  when  they  were  com- 
mitted by  the  wife,  of  her  own  volition,  with- 
out the  aid,  advice,  or  sanction  of  her  huslmnd. 
We  can  discover  nothing  in  the  language  of 
the  statute  which  gives  U  any  greater  scope, 
or  which  fairly  indicates  that  the  legislnturo 
intended  to  deprive  a  third  party  of  the  ben- 
efit of  the  plea  of  contiibutory  negligence 
when  be  is  sued  by  the  husband  lot  an  injury 
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nstalned  by  the  wife  in  eonsequence  of  her 
owD  and  such  third  party's  negligence.  We 
tre  furthermore  of  the  opinion  that  such  a 
construct  ion  of  tbe  statute  would  give  it  an 
effect  which  was  not  wiibin  tbe  intent  of  tbe 
lawmaker.  If  a  husband  is  still  entitled,  un- 
der the  laws  of  Iowa,— as  we  have  no  doubt 
belt, — to  maintain  a  oommon-law  action  for 


the  loss  of  his  wife's  services  and  sodetv,  w& 
know  of  no  sufficient  reason  why  he  should 
not  be  chargeable  in  such  an  action  with  the- 
wife's  contributory  fault 

EntertainiDg  these  views,  the  judgment  of 
the  Circuit  Court  i»  revened  and  the  case  is  re- 
manded, with  directions  to  award  a  new  triaL 
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1«  The  loflw  of  procpeetlTe  o&prlnir  bj 

miscaniaire  cannot  he  ooosldered  as  an  element 
of  the  recovery  in  an  action  by  a  husband  for 
tbe  Ices  of  his  wlfe^  serTlcee  and  the  expense 
resultinir  rroma  personal  injury. 

8*  The  bratal  remark  of  a  brakemaa  to 

a  woman  io  reply  to  ber  exclamadon  of  pain  in 
oonsequenoe  of  a  blow  received  tbrougrh  his  nev- 
Ugence  cannot  be  proved  as  a  part  of  the  res 
gestflD  on  the  question  of  sucb  negligence. 

COotober8Q.lBB4.) 

APPEAL  by  defendant  from  a  Judgment  of 
the  General  Term  of  tbe  Superior  Court 
of  New  York  City  afflrminfra  judfrment  of  the 
Trial  Term  in  favor  of  plaintiff  in  an  action 
brought  to  recover  dama^z^es  for  personal  in- 
Inries  alleged  to  have  been  inflicted  by  tbe  neg* 
li^nce  of  defend hdI's  servant  upon  the  plain- 
tiff's wife.    Renersed, 

Tbe  facts  are  stated  in  tbe  opinion. 

Mr.  Edward  B.  Thomas,  with  Jfestn. 
Davles  A  Rapallo*  for  appellant: 

The  court  erred  in  allowinfr  the  plaintiff's 
wife  to  testify  over  objection  and  exception 
that  the  defendant's  guard  told  her  after  the 
accident  that  she  '*oc>uId  go  to  hell." 

The  motives  which  induce  a  breach  of  con- 
tract, whether  malicious  or  otherwise  (except 
in  a  contract  of  brearb  of  promise  of  marriage), 
•re  wholly  immaterial. 

Duche  V.  WiUon,  87  Hun,  619;  Mayne,  Dam- 
ages, 21,  22:  Sedgw.  Damages,  g^  487,  455. 

The  guard's  alleced  statement  was  given  by 
the  plaintiff  before  the  guard  himself  was 
called,  and  so  was  not  for  tbe  purpose  of  con- 
tradicting him  This  question,  as  to  some 
conversation  after  the  accident,  would  have 
been  immaterial  and  incompetent,  even  if  the 
guard  had  denied  the  conversation. 

Sfi^min  V.  Def aware,  L,  d  W,  R.  Co,  106 
N.  Y.  542;  Hm-ner  v.  Bverett,  91  N.  Y.  641. 

A  mere  narrative  of  a  past  event  is  not  ad- 
missible. 

Pe</pU>  V,   Darie,  56  N,  Y.  96;  Eiphmv  v. 
People,  79  N.  Y.  ^46;   Wnteiman  v.  Wlutney, 
11  N.  Y.  157.  62  Am.  Dec.  71;  Maine  v.  Pco 
j^,  9  Hun,  113;  Wal  e!e  v.  New  York  Cent,  db 
J3.  R  R.  Co.  95  N.  Y.  274,  47  Am.  Rep.  41. 


I  and  cases  there  cited;  CuBy  t.  Budeon  Rtter  R. 
Co.  17  N.  Y.  181;  1  Whart.  Ev.  p.  260;  Ordr 
way  V.  Bandera,  68  N.  H.  132;  Detroit  «ft  JIT. 
EL  Co.  V.  Van  Steinburg,  17  Mich.  99;  Faweett^ 
V.  Bigley,  59  Pa.  411 ;  Northwefdem   Uniori 
Packet  (h.  v.  Clough,  87  U.  S.  90  Wall  640, 
22  L.  ed.  408;  De  Soucey  v.  Manhattan  R.  Co. 
89  N.  Y.  8.   R.  79;    Koetter    v.    Man/iattan^ 
Elev.  R  Co.fUdS.  Y.  S.  R.  611. 

The  error  compels  a  reversal  of  the  judg- 
ment. 

Coleman  v.  People,  58  N.  Y.  561;  Vandeworir 
V.  Gould,  86  N.  Y.  639;  People  v.  Oonzalea,  35^ 
N.  Y.  49. 

The  court  erred  in  instructing  the  jury  that 
they  cot  I  Id  award  the  plaintiff   damas^^s  for- 
loss  of  prospective  offspring  and  inability  of 
his  wife  to  l)ear  children. 

There  is  no  evidence  given  anywhere  tend- 
ing even  remotely  to  prove  that  the  plaintiff's - 
wife  would  be,  or  had  l)een,  incapacitated  from 
bearing  children  by  reason  of  any  injury  caused . 
by  tbe  accident. 

JPiUr  V.  New  York  Cent  it  Cb.  49  N.  Y.  43, 
10  Am.  Rep.  827;  Willeon  v.  Aow,  112  N.  Y. 
686;  Storey  v.  Brennan,  16  N.  Y.  624.  69  Am. 
Dec.  629;  MacQowan  v.  Duf,  14  Daly,  815;. 
ThaUieimier  v.  Lamont.  9  N.  Y.  8.  R.  439; 
Dawaon  y.  Troy,  49  Hun,  822;  Crawford  v. 
Delaware,  L.  db  W.  R  Cb.  28  Jones  &'S.  255; 
Moeher  ▼.  R'leeeU,  44  Hun,  12 ;  Jaekwn  v. 
Odea,  9  Daly,  872;  Bourn  y.  Lewie,  2  Keyes, 
852. 

Memre.  Lamb  9a  Osbom*  for  respondent: 

The  admission  of  testimony  as  to  what  Mrs. 
Butler  did  and  said  to  the  guard  at  the  moment 
of  the  occurrence,  and  what  tbe  guard  said  in 
response  at  tbe  same  time,  was  proper. 

The  outcry  and  response  characterized  the 
transaction  —tbe  blow — ^It  was  unpremeditated, 
involuntary  outcry  constituting  a  part  of  tbe 
very  act  out  of  which  all  the  isauea  in  tlits-- 
case  arose,  and  uttered  at  the  instant  of  the 
blow  received  by  plaintiff.  It  was  dearly  a  - 
part  of  the  res  gestss. 

1  Greenl.  Ev.  t$  108;  Knoar.  Tuftle,  8  Conn. 
250;  Com.  v.  Hackett,  2  Allen.  186;  Tilaon  v. 
Tenoilltger,  66  N.  Y.  273;  Lund  v.  Tyng^bor- 
ough,  9  Cush.  86;  Ln there  v.  Standard  Oae- 
Light  Co.  Law  Journal.  Nov.  4,  1892;  Koet- 
ter V.  Manhattan  Elefu  R  Co.  86  N.  Y.  a  R. 
611. 

Andrews,  Oh.  J.,  delivered  the  opinion  < 
of  the  court : 
The    evidence   supports  the  claim   that. 


NOTC—The  clHlm  of  damngps  for  loss  of  pma- 
pectlve  otTspiing'  in  the  atK>ve  case  is  sutietsntliilly 
a  claim  for  the  death  of  a  child  l>efore  Itirtb,  and 
•eenis  to  l>e  the  first  deoialon  on  thJa  point. 

86  L.a  A. 


That  misoaniage   may  be  a  basis  of  recovery 
where  no  injury  would  have  restilied  except  foi  - 
pregnancy,  see  cases  In  noU  to  Louisville  ft  N.  IL  . 
Oo.  V.  Northinsrion  (Tenn.)  16 1^  B.  A,  9S8L 
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through  the  negligence  of  the  guard  in  clos- 
ing the  gate  to  the  platform  of  one  of  the 
defeDdaut*8  cars  before  the  plaintiff' s  wife, 
who  was  seeking  to  enter  the  car,  bad  got 
upoD  the  platform,  she  was  seriously  injured, 
and  that  as  one  of  the  consequences  of  the 
injury  she  had  a  miscarriage  a  few  days 
thereafter.  Her  pregnancy  had  then  existed 
a  few  weeks.  The  court  permitted  the  Jury 
to  consider  and  to  include  in  the  verdict  '^any 
damagps  arising  from  the  iDJiiiT  ^^^  result - 
in?  Id  depriving  the  plaintiff  of  prospective 
offspring."  The  charge  on  this  point  was 
eipaotied  and  repeated  by  the  judge.  Tne 
defendant  excepted  to  this  mling.  We  think 
the  exception  was  well  taken,  construing  the 
charge  most  favorably  to  the  plaintiff,  that 
the  court  intended  to  confine  the  jury  to  a 
ooosiileration  of  damage  to  the  plaintiff  from 
tiie  loss  of  the  chance^  of  offspring  involved 
hi  the  particular  miscarriage  proved. 

The  action  was  for  the  loss  of  service  of  the 
wife.  The  term  ''service"  in  actions  of  this 
diaracter  includes  any  pecuniary  injury  suf- 
fered by  the  husband  from  having  been  de- 
prived of  the  aid,  comfort,  and  society  of  his 
wife,  ur  which  reasonably  may  be  expected 
tor»u1tin  the  future,  including  charges  and 
eipenses  incurred,  or  which  he  may  be  put  to 
in  consequence  of  the  wrong.  Oooley,  Torts, 
pp.  266  [326 1.  The  wife  has  her  own  action 
for  her  physical  injury,  and  for  the  pain  Und 
BufTenog  to  which  she  has  been  or  will  be 
Bobject^.  Tlie  husband's  action  is  for  the 
consequence  affecting  his  estate  and  for  de- 
priving him  of  the  aid,  society,  and  compan- 
ionship of  his  wife,  which,  except  for  the 
wrong,  he  miglit  reasonably  expect  to  enjoy. 
It  is  doubtless  true  that  the  raising  of  chil- 
dren is  one  of  the  objects  of  marriage.  The 
husbimd  may  and  usually  does  contemplate 
the  hirth  of  children  as  one  of  the  important 
tdvaiitages  of  the  marital  relation.  At  com- 
mon law,  and  independently  of  statutory 
enactments,  the  death  of  a  person  caused  by 
the  negligence  of  another,  gave  no  right  of 
action  for  damages  to  any  person,  however 
closely  connected  with  the  deceased.  But 
recent  statutes,  changing  the  rule  of  the  com- 
mon law,  recognize  the  ties  of  kindred,  the 
mutnal  dependence  of  parents  and  children, 
husband,  and  wife,  ana  of  persons  standing 
in  otiier  degrees  of  relationship,  and  reason- 
able expectutions  tliut  pecuniary  aid  or  as- 
sisfnnce,  even  outside  of  legal  obligations, 
vill  be  extended  by  relatives  to  each  other 
in  case  of  necessity,  and  upon  this  basis  have 
given  a  statutory  action  for  the  benefit  of  the 
widow  and  next  of  kin  of  a  deceased  person 
whose  death  was  caused  by  the  wrongful  act, 
DCf^Iect,  or  default  of  another  against  the 
wrongilner,  to  recover  the  pecuniary  dam- 
Bges.  not  exceeding  a  specified  amount,  re- 
sulting from  such  death,  to  the  persons  for 
▼hose  benefit  the  action  is  given.  Laws  1847, 
chap.  mo.  Laws  1849,  chap.  256.  Under  these 
catotes  actions  are  allowed  to  be  maintained 
for  the  death  of  infant  children  for  the  benefit 
of  parents,  and  recoveries  have  been  sustained, 
the  basis  of  damage  being  the  supposed  pe- 
cuniary value  to  the  narents  of  the  life  of  the 
infant.  Btheringttm  v.  Protipeet  Park  d  C.  2, 
^  Cb.  88  N.  Y.  641 ;  Birkett  v.  Eniekerbocker 
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lee  Go,  110  N.  Y.  504 ;  Houghkirk  v.  Delaware- 
it  H,  Cajial  Co.  92  N.  Y.  219,  44  Am.  Rep. 
870. 

The  difficulty  of  finding  any  safe  basia* 
upon  which  to  estimate  the  pecuniary  dam- 
ages in  such  cases  has  been  frequent!  v  ad- 
verted to  by  the  courts.    Whether  the  infant, 
would  have  lived  to  an  aee  capable  of  ren- 
dering service,  and  whether  the  continued' 
life  would  be  a  pecuniary  benefit  or  burden, 
and  the  numerous  contingencies  which  may 
affect  the  value  of  the  life,  make  the  ascer- 
tainment of  such  value  by  a  jury,  in  a  great, 
degree,  a  matter  of  speculation  and  conjcct- 
ure.    But  where  the  inouiry  relates  to  the- 
value  of  the  life  of  a  chila,  cut  off  in  infancy, 
there  are  some  material   facts,   capable  of 
proof,  which  may  be  placed  before  the  jury 
and  which  afford  some  aid  in  estimating  the* 
I>ecuniary  loss  suffered  by  parents  or  other 
relatives?    The  age  and  sex  of  the  infant 
may  be  proved ;  its  mental  and  physical  con- 
dition;  its  bodily  strength,  and,  generally, 
whether  there  was  the  apparent  promise  of  a 
continued  or  useful   life,  or  the  contrary .^ 
The  speculation  which,  in  the  present  case, 
the  jury  were  permitted  to  make  had  not  even 
these  safeguards,  slight  as  they  are.     They 
were  allowed  to  estimate  the  pecuniary  inter- 
est which  a  husband  had  in  the  chance  that, 
an  embryo,  not  yet  quickened  into  life,  would 
become  a  living  child.     The  sex  could  not 
be  known,  and  if  born  alive  the  infant  might, 
have  been  destitute  of  some  faculty,  or  so> 
physically  infirm  as  to  have  made  it  a  help- 
less charjere.     There  are  no  elements  whatever- 
upon  which  a  jury  could  base  any  conclusion 
that  a  pecuniary  injury  bad  been  suffered  by 
the  plaintiff  from  the  loss  of  the  unborn  child, 
and  this  inquiry  should  have  been  excluded 
from  the  consideration  of  the  jury  as  too  re- 
mote and  speculative  to  form  an  element  in 
the  recovery.     Where  a  wrong  had  been  done 
from  which  pecuniary  injury  has  resulted, 
or  where  injury  is  the  natural  or  probable 
result  of  a  wrong,  the  injured  party  is  not 
remediless,  although  tiie  extent  of  the  injury 
is  not  capable  of  precise  proof.    The  jury  in 
such  a  case  may  fix  the  aamages  within  rea- 
sonable limits,  as  best  they  may.    Actions 
for  defamation  or  involving  recovery  for  pain 
or  suffering  are  examples.     But  where  dam- 
ages claimed  are  neither  the  probable  result 
of  the  wrone  nor  capable  of  proof,  they  can- 
not be  awarded  by  the  jury.     It  is  not  in  the 
interest  of  justice  to  extend  the  field  of  specu- 
lation in  jury  trials  beyond  its  present  lim- 
its, and  to  sustain  the  ruling  in  this  case 
would  go  beyond  what  has  been  hitherto- 
sanctioned  by  the  courts. 

We  think  there  was  error  also  in  one  of  the- 
rulingA  upon  the  admission  of  evidence.    The 
plaintiff's  wife  testified  to  the  closing  of  the 
gate  and  the  blow  received,  and  stated  that, 
at  the  time  the  guard  was  looking  in  the  op- 
posite direction ;  that  immediately  after  the 
blow  she  made  an  exclamation  of  pain.     The 
plaintiff's  counsel   then  asked  the  witness- 
^what  the  guard  said  in  reply  to  her  excla- 
mation of  pain.  ^    The  question  was  objected 
to  by  the  counsel  for  the  defendant  as  incom- 
petent  and  hearsay,   whereupon  the  plain- 
tiff's counsel  said :    **!  intend  to  prove  thrt. 
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the  brakeman  in  charge  of  the  brakes  at  the 
moment  of  the  blow  did  not  treat  her  (the 
plaintiff's  wife)  with  respect,  bat,  on  the 
<x>ntrary,  insulted  her.**  The  trial  jud^e, 
after  warning  the  plaintiff's  counsel,  finally 
allowed  the  question  to  be  put,  and  the  wit- 
ness answered :  ''He  said,  I  can  go  to  hell. 
Shut  up. "  The  defendant's  counsel  excepted 
to  the  evidence.  The  only  claim  made  in 
support  of  the  ruling  of  the  court  is  that  the 
remark  of  the  brakeman  was  part  of  the  res 
gestae.  We  think  the  ruling  cannot  be  sup- 
ported on  this  ground.  The  only  circum- 
stance upon  which  it  can  be  claimed  to  have 
been  part  of  the  res  gestsd  was  its  connection 
in  point  of  time  with  the  transaction  under 
investigation,  viz.,  the  alleged  injury  from 
the  closing  of  the  jrate.  While  proximity 
in  point  of  time  witfi  the  act  causing  the  in- 
jury is  in  every  case  of  this  kind  essential  to 
make  what  was  said  by  a  third  person  com- 
X^etent  evidence  against  another  as  part  of  the 
Tes  crests,  that  alone  is  insufficient,  unless 
what  was  said  may  be  considered  part  of  the 
principal  fact,  and  so  a  part  of  the  act  itself. 
But  as  in  this  case  the  act  was  complete  be- 
fore the  remark  of  the  brakeman  was  made, 


although  closely  connected  with  it  in  point 
of  time,  and  was  not  one  naturally  accom- 
panying the  act  or  calculated  to  unfold  its 
character  or  quality,  it  was  not  admissibls 
as  res  gest®.  It  .was  as  independent  of  the 
principal  fact  and  as  incompetent  as  evidence 
as  though  the  act  and  the  remark  had  been 
made  further  separated  in  point  of  time.  Kes 
gests  in  a  case  like  this  implies  substantial 
coincidence  in  time,  but  if  declarations  of 
third  persons  are  not  in  their  nature  a  part 
of  the  fact,  they  are  not  admissible  in  evi- 
dence, however  closely  related  in  point  of 
time.  Bee  Waldele's  Com,  06  N.  Y.  274,  47 
Am.  Rep.  41,  the  cases  cited.  The  remark 
of  the  brakeman  was  brutal,  and  for  that  rea- 
son was  calculated  to  prejudice  the  jury,  but 
it  had  nothing  to  do  wiUi  the  question  at  is- 
sue— viz.,  whether  the  plaintiff's  wife  sus- 
tained an  injury  throueh  the  defendant's  neg- 
ligence—and having  been  admitted  against 
the  protest  of  the  defendant's  counael,  its  ad- 
mission was  reversible  error. 

Upon  both  grounds  stated,  ths  judgment 
thovld  be  refoersed  and  a  new  trial  granted. 

All  concur,  except  Bartlatt»  •/.»  not  vot- 
ing. 
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The  delisBfle  of  duress  is  not  eoBditioned 
on  the  restoration  of  notes  and  colat- 


eral  which  were  surrendered  when  tbo  oUiga. 
tioD  in  suit  was  obtained  from  the  defendant  bj 
threats  of  prosecutinir  her  husband  for  the 
forgery  of  such  collateral,  where  she,  under  di- 
rection of  a  friend  to  whom  the  papers  were  de- 
livered, and  with  the  knowledsre  of  the  plaintilTa 
agent,  who  surrendered  them,  ffave  thepapereto 
her  husband,  who  has  since  died,  and  they  can- 
not be  found. 

(Jnne2,lSQl.) 


KOTB.— Controcte  prxHswred  bv  threats  of  proBseiUion 

of  a  reUUwe. 

L  Cfeneral  nature  of , 

a.  Voidable  upon  the  around  of  durem, 

b.  Contrary  to  public  poUey, 

c.  Nat  enfordhlefor  want  of  coruenL 

d.  RetUnable  aoainst  In  equity, 
n.  Duressaeadetenee, 

III.  Nature  of  the  dureae  or  menace, 

IV.  In  the  ease  of  parent  and  chiUL 
V.  To  relieve  husband  or  wife. 

VI.  Other  relatione. 

I.  General  nature  of, 

a.  Voidaijile  upon  the  around  ofdureee. 

Duress  which  will  avoid  a  contract  must  be  of- 
fered to  the  party  who  seelis  to  take  advantage  of 
it.    Robinson  v.  Gould.  11  Cusb.  6S. 

The  party  only  should  be  allowed  to  avoid  his 
•contract,  upon  whom  the  unlawful  restraint  or 
fear  has  operated.    Ibid. 

It  is  a  general  rule  that  imprisonment  by  order  of 
law  is  not  duress,  but  to  constitute  duress  of  impris- 
onment, either  the  imprisonment  or  the  duress 
must  be  tortious  and  unlawful.  Mascolo  v.  Monte- 
•santo,  01  Conn.  60;  Watkins  v.  Baird.  6  Mass.  60S,  4 
Am.  Dec  170. 

When  the  imprisonment  is  unlawful  although  by 
color  of  legal  process,  a  deed  obtained  by  him  who 
is  a  party  to  the  unlawful  imprisonment  may  be 
.avoided  by  dnress  of  imprisonment.   IbUL 

And  if  the  imprisonment  be  lawful,  yet  unless 

:26  L.  R.  A. 


the  deed  be  made  fKely  and  voluntarily-  tt  may  be 
avoided  by  duress,    ibid. 

If  the  imprisonment  Is  under  leffal  process  in  reg- 
ular  form,  it  is  nevertheless  unlawful  as  against 
one  who  procured  it  improperly  for  the  purpose  of 
obtaining  the  execution  of  a  contract,  and  a  con- 
tract obtained  by  means  of  it  is  voidable  for  du- 
ress.   Morse  v.  Woodwortli,  155  Mass.  233. 

Even  under  a  legal  process  issued  for  a  just 
cause.    I2Hd.;  Richardson  v.  Duncan,  8  N.  H.  606L 

In  Bichardson  v.  Duncan,  stfpra,  the  rule  Is  thus 
stated:  **  When  there  is  an  arrest  for  Improper 
purposes  without  a  Just  cause,  or  where  there  is 
an  arrest  for  a  Just  cause  but  without  lawful  au- 
thority, or  where  there  Is  an  arrest  for  a  Just  cause 
and  under  lawful  authority  for  unlawful  purposes, 
it  may  be  construed  a  duress.** 

When  threats  of  a  lawful  prosecution  are  pur- 
posely resorted  to  for  the  purpose  of  overcoming 
the  will  of  the  party  threatened,  by  intimidating  or 
terrifying  him,  they  amount  to  such  duress  or 
pressure  as  will  avoid  a  contract  thereby  obtained. 
Fisher  v.  Bishop,  30  Hun,  112. 

Duress  at  common  law  is  of  two  kinds,  duress  by 
imprisonment,  and  duress  by  threats.  Morse  v. 
Woodworth,  eupra. 

Duress  by  menace,  which  is  deemed  necessary  to 
avoid  contracts,  includes  a  threat  of  imprisonment 
inducing  reasonable  fear  of  loss  of  liberty.  Bob- 
Inson  V.  Gould,  11  Cusb.  66. 

It  is  founded  on  the  principle  that  a  contract 
rests  on  the  free  and  voluntary  action  of  tlie 
minds  of  the  parties  meeting  in  an  agreement 


See  also  26  L.  R.  A.  803 ;  46  L.  R.  A.  400,  407 ;  47  L.  R.  A.  417. 
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APPEiiL  bj  defendant  from  a  judgment  of 
the  Circuit  Court  for  Dane  County  in 
favor  of  plaintiif  in  an  action  brought  to  en- 
force payment  of  a  promissory  note  which  de- 
fendant claimed  had  been  given  under  duress. 

RC96nmm 

Statement  by  Ca«soday«  J»: 

The  plaintiff  is  a  banking  corporation 
orgaoizad  and  existing  under  and  by  virtue 
-of  the  laws  of  the  United  States,  and  located 
at  Dayton,  Ohio,  and  brings  this  action  to 
recover  the  amount  due  upon  a  promissory 
note,  of  which  the  following  is  a  copy,  to 
wit:  "$4,900.  Chica^,  Nov.  2,  1892.  On 
<ieinand,  for  value  received,  I  promise  to  pay 
to  the  order  of  City  National  Bank  the  sum 
-of  $4,900,  at  CSiicago,  with  interest  at  the 
rate  of  six  per  cent  per  annum  after  date, 
having  deposited  witli  said  City  National 
Bank,  as  collateral  security,  my  equity  of  six 
tiiousand  dollars  ($6,000),  in  a  note  of  Frank 
M.  Stringfield  and  Sarah  Agnes  Stringfield 
for  $12,000,  dated  October  7, 1892,  duo  sixty 


days  after  date,  payable  to  the  order  of  them- 
selves and  indorsed,  together  with  the  se- 
curity of  a  trust  deed  to  Abram  L.  Stone, 
recorded  In  book  8082  of  records  of  Cook 
counter,  on  page  146,  which  I  hereby  give 
the  said  City  National  Bank,  its  agents  or 
assignee,  authority  to  sell,  or  any  part  there- 
of, on  the  maturity  of  this  note,  or  at  any 
time  thereafter  or  before,  in  the  event  of  said 
security  depreciating  in  value,  in  the  opinion 
of  said  City  National  Bank,  at  public  or 
private  sale,  at  the  discretion  of  said  City 
National  Bank,  or  its  assignee,  without  ad- 
vertising the  same  or  demanding  payment 
or  giving  me  any  notice,  and  to  apply  so 
much  of  the  proceeds  thereof  to  the  payment 
of  this  note  as  may  be  necessary  to  pay  the 
same,  with  all  the  interest  due  thereon,  and 
also  to  the  payment  of  all  expenses  attending 
the  sale  of  the  said  note  and  trust  deed,  in- 
cluding attorney's  fees ;  and  in  case  the  pro- 
ceeds of  the  sale  of  the  said  note  and  trust 
deed  shall  not  cover  the  principal,  interest, 
and  expenses,  I  promise  to  pay  the  deficiency 


which  ii  to  be  biodlDg  upon  them.  Morse  v.Wood- 
worth,  suprtu 

It  is  the  fear  of  imprisonment  that  sufBoeth  to 
«rold  a  bond  or  a  deed.  Harmon  v.  Harmon,  81 
Me.  227, 14  Am.  Rep.  666. 

A  fear  of  imprisonment,  exoited  by  threats,  is  du- 
ress. McOormiok  Harvestiag  Maoh.  Co.  v.  Hamil- 
ton. 78  Wis.  486. 

Tfateats  of  proaecutloo  addressed  to  a  plaintiff 
«onBtitote  duress.  Bryant  v.  Peck  ft  W.  Co.  164 
Mass.  460. 

Duress  must  be  to  the  person,  not  to  the  goods  of 
a  man,  in  order  to  entitle  him  to  rescind  a  contract 
entered  into  by  reason  thereof.  Atlee  v.  Back- 
bouse,  3  Meea.  ft  W.  6G0, 1  Horn  ft  H.  186. 

In  its  more  extended  sense  it  means  that  degree 
of  constraint  or  danger,  either  actually  inflicted 
or  threatened  and  impending,  which  Issuffioient  in 
severity  and  in  apprehension  to  overcome  the 
mind  and  will  of  a  person  of  ordinary  firmness* 
Pierce  V.  Brown,  74  U.  8. 7  WalL  206, 0  L.  ed.  184. 

It  is  a  maxim  **  if  a  man  menace  me  that  he  win 
Imprison  or  hurt  in  body  my  father  or  my  child, 
-except  I  make  unto  him  an  obligation,  I  shall 
avoid  this  duress  as  well  as  if  the  duress  had  been 
to  mine  own  ^  person.**  Baa  Maxims,  18:  McCor- 
mick  Harvesting  Maoh.  Co.  v.  HamUton,  9upra; 
VcCllntiek  v.  Cummins,  8  Mclican,  168. 

The  modem  doctrine  is  established  where  actual 
or  threatened  violence,  or  restraint  contrary  to 
law,  compels  one  to  enter  into  or  discharge  a  con- 
tract. Cribbs  V.  Sowle,  87  Mich.  840;  McCormick 
Harvesting  Mach.  Co.  v.  Hamilton,  supra. 

Threats  of  unlawf  ul>imprl8onment  may  be  made 
the  means  of  duress,  as  well  as  threats  of  grievous 
bodily  harm.    Morse  v.  Wood  worth,  156  Mass.  283. 

They  may  be  so  violent  and  forceful  as  to  have 
tbe  efTect  of  depriving  the  person  of  the  power  to 
act  voluntarUy.    Ibid. 

It  is  duress  when  there  is  a  fear  of  imprisonment, 
excited  by  threats.    Cribbs  v.  Sowle,  supra. 

Section  1680  of  the  California  Civil  Code  pro- 
TideR,  dureoB  consists  in:  (1)  unlawful  confinement 
of  the  pefson  of  the  party,  or  of  the  husband  or 
wife  of  suoh  party,  or  of  an  ancestor,  descendant, 
cr  adopted  child  of  such  party,  husband,  or  wife: 
42)  unlawful  detention  of  the  property  of  any  such 
perM>tt;  or,  (8)  oonflnement  of  such  person,  lawful 
in  form,  but  tatudulently  obtained  or  fraudulently 
aiade,  unjustly  harassing  or  oppressive. 

By  seotlon  IRQ,  menace  consists  in  a  threat  (1)  of 
«ioh  duress  as  Is  8peolfle<.in  sub-divisions  one  and 


three  of  the  last  section;  (8)  of  unlawful  and  vio- 
lent Injury  to  the  person  or  property  of  any  such 
person,  as  is  specified  in  the  last  section;  or,  (8)  of 
injury  to  tbe  character  of  any  suoh  person. 

b.  CofUrcury   to  pubUe  poUey,  at  eompouiuHna  <b 

felony. 

Such  contracts  have  been  held  void  upon  the 
ground  of  public  policy  as  amounting  to  the  com- 
pounding of  a  felony  where  the  relation  of  parent 
and  child  exists.  Southern  Exp.  Co.  v.  Duffy,  48 
Oa.  868:  Shenk  v,  Phelps,  6  IlL  App.  812;  Allison  v. 
Hess,  88  Iowa,  888;  Bryant  v.  Peck  ft  W.  Co.  164 
Mass.  480:  Snyder  v.  Willey,  83  Mich.  488;  Meech  t. 
Lee,  82  Mich.  274;  Tlsher  v.  Bishop,  86  Hun,  IIS^ 
Strang  v.  Peterson,  66  Hun,  418:  National  Bank  of 
Oxford  V.  E[irk,  80  Pa.  48;  Swope  v.  Jefferson  F. 
Ins.  Co.  08  Pa.  861;  Avery  v.  Layton,  119  Pa.  804; 
Seear  v.  Cohen,  45  L.  T.  N.  &  680,  all  infm^  head  IV. 

Also  where  the  relation  was  that  of  husband  and 
wife.  McMahon  v.  Smith,  47  Conn.  2S1, 86  A m.  Rep. 
07:  Brooks  V.  Berryhill,  80  Ind.  97;  Green  t.  Seran- 
age,  10  Iowa,  461:  Barrett  v.  Weber,  125  N.  T.  18; 
Whltmore  v.  Farley,  45  L.  T.  N.  a  99,  14  Oox,  a 
a  617,  29  Week.  Rep.  826,  all  ir^fra,  head  Y. 

And  in  oases  where  the  parties  have  stood  in 
some  remoter  relation  to  each  other.  Buck  v. 
First  Nat.  Bank  of  Paw  Paw,  27  Mich.  298,  15  Am. 
Bep.  180;  Snyder  v.  Willey,  supra;  Davis  v.  Buster, 
64  Mo.  48;  Schultz  v.  Catlin.  78  Wis.  611;  Davies  t. 
London  ft  P.  Marine  Ins.  Co.  L.  R.  8  Ch.  Div.  400, 
47  L.  J.Ch.611.38L.T.N.S.  478,26Week.  Bep.  794, 
all  infta,  head  VT. 

A  contract  cannot  be  made  of  a  felony.  Wil- 
llams  V.  Bayley,  L.  R.  1  H.  L.  200, 86  L.  J.  a  H.  717, 
12  Jur.  N.  S.  875.  14  L.  T.  N.  S.  802. 

If  a  man  is  aware  that  a  crime  has  been  commit* 
ted,  he  should  not  convert  that  crime  into  a  source 
of  profit  or  benefit  to  himself.    IMd. 

A  party  cannot  compromise  a  public  prosecu- 
tion. McMahon  v.  Smith,  47  Conn.  221, 86  Am.  Rep. 
87. 

An  agreement  to  compound  a  felony  will  not  be 
enforced,  and  any  security  based  upon  such  a  con- 
sideration is  void.    IMd, 

No  man  is  safe,  or  ought  to  be  safe,  who  takes  a 
security  for  the  debt  of  a  felon  from  the  father  of 
a  felon  under  such  droumstances.  Williams  v. 
Bayley,  supra. 

When  an  agreement  appears  to  be  illegal,  im- 
moral, or  against  public  policy,  the  court  of  Jus- 
tice leaves  the  parties  as  it  finds  them;  If  the  con- 
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forthwith,  after  such  sale.  Mollie  Eus* 
worm."  The  plaiDtiif  prayed  judj^cnt  ac- 
oordiogly.  The  defendant  answered  the  com- 
plaint, and,  in  effect,  alleged :  (1)  That  the 
note  was  obtained  from  her  without  any 
valuable  consideration  therefor,  through  tlie 
fraud  of  the  plaintifl*s  agent ;  (2)  that  it  was 
given  to  compound  a  felony ;  (8)  that  it  was 
given  under  duress  of  threats  to  prosecute  the 
defendant's  husband,  then  very  sick,  and  who 
died  soon  thereafter,  for  the  crime  of  for- 
gery, and  in  consideration  of  the  suppression 
of  documentary  proof  of  his  guilt.  The 
court  having  ruled  that  under  the  pleadings 
the  defendant  was  entitled  to  the  opening 
and  closing  of  the  case,  the  defendant  took 
the  burden  of  the  defense.  At  the  close  of 
the  testimony  on  the  part  of  the  defendant, 
the  court  was  asked  to  direct  a  verdict  in 
favor  of  the  plaintiff  for  the  amount  of  the 
note  and  interest;  that,  before  the  decision 
of  that  motion,  the  defendant's  counsel  asked 
leave  to  amend  the  answer  by  setting  up  the 
disposition  of  the  notes  surrendered  by  Geb- 


hart,  her  ignorance  as  to  what  was  done  with' 
them  by  her  husband,  and  her  willingness  to 
produce  and  restore  the  same  to  the  plaintifT 
so  far  as  she  was  able  so  to  do ;  and  further 
alleging  that  the  defendant  was  a  nonresideDt 
of  the  state  of  Wisconsin,  — which  amendment 
was  disallowed  by  the  court,  except  as  to  the 
allegation  of  the  defendant's  nonresidenoe. 
In  oetermining  the  motion  for  an  order  di- 
recting a  verdict  in  favor  of  the  plaintiff, 
the  court  said :    **  As  far  as  the  question  ss- 
to  the  power  of  making  this  contract  on  the 
part  of  the  defendant,  Mrs.  Kusworm,  is  con- 
cerned, I  am  of  the  opinion,  as  I  ruled  onoe- 
before  this  term,  that  that  power  exists,  even 
under  the  laws  of  the  state  of  Wisconsin; 
and  I  must  say  that,  as  to  that  point,  I  think 
that  the  contract  is  a  binding  one  upon  the- 
defendant.    As  to  the  defense  interpiosed, — 
that  the  transaction  by  which  this  note  was- 
given  was  compounding  a  felony, — I  think 
the  proof  clearly  shows  ^at  no  such  cora- 

{»ounding  was  then  made  by  the  parties ;  that 
s,  that  the  elements  which  constitute  the- 


tract  be  ezeouted  the  court  will  not  rescind  it;  if 
executory  the  court  will  not  aid  its  ezeoutlon. 
Boll  V.  Baguet,  4  Ohio,  400. 2S  Am.  Dec.  709. 

No  court  wUJ  lend  its  aid  to  a  man  who  founds 
his  cause  of  action  upon  an  Immoral  or  illegal  act. 
Ibid. 

The  objection  that  a  contract  is  null  or  illegal  as 
between  the  plaiDtiff  and  defendant  sounds  at  all 
times  very  ill  in  tbe  mouth  of  the  defendant,  but  it 
is  not  for  his  saice  that  the  objection  is  allowed;  it 
Is  founded  on  general  principles  of  policy  that  esc 
dolo  maio  non  oritur  aeUo.  Ibid^  Holman  v.  New- 
land,  lCowp.84L 

The  well  being  and  existence  of  every  govern- 
ment obviously  depends  in  a  great  measure  upon 
the  due  execution  of  its  criminal  law.  Boll  v.  Ba- 
iniet,  si^lTTci. 

_Any  oontracti  the  consideration  of  which  is  to 
conoeal  a  crime  or  stifle  a  prosecution,  is  oecessar- 
ily  repugnant  to  public  policy,  and  it  is  a  well  set- 
tled rule  of  law  that  aU  contracts  whose  considera- 
tion is  contrary  to  public  policy  are  void.   ibid. 

In  tbe  same  case  reported  in  7  Ohio,  pt.  1,  p.  70, 
[Baguet  v.BoU],  scire  f  aciae  was  brought  on  a  mort- 
gage to  charge  lands  with  execution,  and  it  was 
held  that  the  obligation  was  void,  and  that  the 
same  defense  might  be  set  up  in  such  pro<  eediDRs. 

Illegality  resulting  from  pressure,  and  illegality 
resulting  from  an  attempt  to  stifle  a  prosecution. 
do  not  fall  within  that  class  of  illegalities  wbieb  in- 
dnoe  the  court  to  stay  its  end,  but  are  of  a  class  in 
which  the  court  has  actively  given  its  assistance  in 
favor  of  the  oppressed  party  by  dlreotiog  the  money 
to  be  repaid.  Davies  v.  I^ondon  &  P.  Marine  Ins. 
Co.  L.  B.  8Ch.  Div.  409.  47  L.  J.  Ch.  611,  38  L.  T.  N. 
8.  478.  20  Week.  Bep.  704. 

Any  contract  or  security  made  in  consideration 
of  dropping  a  criminal  pmsecutioc.  supnreesing 
evidence,  soliciting  a  pardon,  or  compounding  any 
public  olTense.  is  invalid  and  contrary  to  public 
policy.  Shenlc  v.  Phelps,  6  IlL  App.  612;  James  v. 
Boberts,180hio,548. 

Such  a  contract  will  not  readily  be  sanctioned  or 
recognized  in  a  court  of  equity.  Williams  v. 
Walker.  18  S.  a  677. 

Where  all  the  circumstances  of  the  case  Showed 
that  the  real  purpose  of  a  criminal  prosecution 
was  not  to  promote  tbe  ends  of  public  Justice,  but 
to  secure  payment  of  a  debt,  it  could  not  be  favor^ 
ably  considered  in  a  court  of  Justice,  ibid.;  Bhenk 
V.  Phelps,  supra. 

Such  a  use  of  criminal  prooea  violates  other  con- 
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slderations  of  public  policy,  and  whoever  resort» 
to  it  must  meet  with  condemnation  rather  than 
encouragement.    Williams  v.  Walker,  mpra. 

This  rule  of  law  Is  dictated  by  the  soundest  con- 
sideration of  policy  and  morally.  Williams  v» 
Bayley,  L.  EL  1 H.  L.  800. 86  L.  J.  Gh.  717,  lSJnr.N» 
&876.14  L.T.N.8.8ae. 

And  is  fully  recognized  where  a  contract  grow» 
immediately  out  of,  or  is  connected  with,  an  fl- 
legal  or  immoral  act.  Sbenk  v.  Phelps,  supra; 
Henderson  v.  Palmer,  71  IlL  670, 22  Am.  Bep.  117. 

A  criminal  prosecution  resorted  to,  not  as  a  vindi^ 
cation  of  an  infraction  of  a  criminal  la w will  not  up* 
hold  a  note  given  by  a  fatber  to  secure  his  son^  re- 
lease.   Shenk  v.  Phelpa,  6  lU.  App.  612. 

The  element  of  illegality  constitutes  part  of  a. 
contract  and  vitiates  the  whole,  and  therefore  an 
action  will  not  lie  thereon  If  the  consideration  for 
a  note  given  for  the  release  of  a  relative  Is  in  any 
way  affected  by  the  comiKranding  of  a  felon  y,  or  if 
it  entered  into  the  same,  or  if  such  a  motive  ac- 
tuated the  plaintiff  in  any  respect;  the  contract  is 
illegal  and  will  not  be  upheld,  being  vicious  and- 
corrupt,  in  violation  of  law  as  much  as  though  the- 
corapounding  of  a  felony  comprised  the  entire  cod- 
sideration.  Haynes  v.  Budd,  UttN.  Y.  878,  66  Am. 
Bep.8UL 

If  a  promise  or  understanding  that  the  threaten- 
ed prosecution  should  be  stopped,  entered  Into,  or 
made  any  part  of  the  consideration  of  a  note,  it  is 
enough  to  render  It  invalid  and  of  no  tending 
force.   Taylor  v.Jaques,  106  Mass.  29L 

A  mortgage  executed  in  consideration  of  an 
agreement  to  compound  a  felony  is  void  and  unen- 
forcible.   Swope  v.  Jefferson  F.  Ins.  Co.  OB  Pa.  SSL 

A  deed  may  be  void  upon  the  ground  tbat  it  is  ex- 
ecu  ted  in  consideration  of  com  pounding  a  felony 
and  as  contrary  to  section  12  of  2  New  ITork  Re- 
vised Statutes,60e.  Smith  v.  Bowley,  66  Barb.  502. 

In  cases  where  the  relation  of  husband  and  wife, 
or  mother  and  son,  exists  between  the  persons 
accused  and  tbe  suret}'.  and  one  is  actually  under 
arrest,  and  an  express  agreement  to  sttf  e  a  pend- 
ing public  proECcution  Is  made  and  actually  con- 
summated, a  court  of  equity  is  bound  to  notice  not 
only  tbe  principles  of  public  policy  violated,  but 
also  the  manifest  inequality  of  the  parties  to  tbe 
contract,  and  tbe  unfair  advantage  taken  by  one  to 
force  an  agreement  from  the  other  under  immense 
pressure  which  the  circumstances  must  inevit- 
ably have  produced,  and  should,  upon  every  prin- 
eiple,  declare  that  the  person  so  oompeiled  to  give- 
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compounding  of  a  felony  were  absent  in  the 
dealings.  "  As  to  the  other  point  of  the  de- 
fense,—that  of  duress,-- the  proof  is  undis* 
{rated  but  what  matters  occurred  there  tend- 
Dg  to  show  that  there  was  some  duress  or 
oompulsion  practiced  on  the  part  of  the  offi- 
cer of  the  bank  towards  this  woman.  But, 
to  entitle  the  defendant  to  recover  on  that,  I 
think  she  must,  as  a  matter  of  law,  offer  full 
restitution  to  the  plaintiff,  and,  not  having 
done  so,  I  must  direct  a  verdict  for  the  plain- 
tiff. The  defendant  admits  the  making  of 
the  note,  and  the  amount.  So  a  verdict  for 
the  plaintiff  is  directed  for  the  principal 
ram,  with  interest  thereon  as  specified  in  the 
note;"  to  wit,  for  the  sum  of  $5,157.26. 
iYom  the  Judgment  entered  in  accordance 
with  the  verdict  so  directed  the  defendant 
brings  this  appeal. 

Jf«Mr«.  B&shford»  O'Connor*  Polleys 
ft  Aylward  and  Hor&n*  Krans  A 
HUkjeTp  for  appellant: 

The  note  in  suit  was  executed  bj  a  married 


woman  in  payment  of  a  debt  of  her  husband, 
and  it  did  not  relate  to  her  separate  estate, 
business,  or  earnings,  and  it  could  not  there- 
fore be  enforced  against  her. 

Baydock  Carriage  Co.  v.  Pier,  74  Wis.  682; 
Woogter  V.  Northrup,  5  Wis.  245;  Kavanagh 
v.  (meiU,  53  Wis.  101;  Beteseh  v.  Hambath, 
48  Wis.  448;  aMaUey  v.  Ruddy.  79  Wis.  147; 
VuUer  <§  F.  Oa,  t.  McHmry,  18  L.  R  A.  613, 
88  Wis.  578. 

The  Illinois  statute  reUting  to  married 
women  was  not  pleaded,  nor  was  it  properly 
offered  in  evidence.  In  the  absence  of  proof 
the  laws  of  Illinois  are  presumed  to  be  the 
same  as  the  laws  of  this  state. 

Wis.  Rev.  Stat.  §4186;  Rape^.  J35raton,9  Wis. 
829,  76  Am.  Dec.  269;  WaUh  v.  Dart,  18  Wis. 
686;  Bom  v.  Chicago  A  N,  W.  B.  Co.  88  Wis. 
468;  KeUam>y.  Toms,  Id.  601;  Oriwrn  v.  Black- 
burn, 10  L.  R.  A.  377,  78  Wis.  209. 

The  note  in  suit  was  obtained  through  duress 
of  the  appellant  and  cannot  be  enforced. 

Bryant  v.  Peck  d  W.  Oo.  154  Mass.  460; 
Magoon  v.  Beber,  76  Wis.  892;  Barri9  v.iCbnw- 


eecQiity  was  not  a  free  and  voluntary  agent  and 
tbat  the  agreement  so  made  should  te  set  aside. 
Mclfahon  v.  Smith,  47  Good.  221,  86  Am.  Rep.  87. 

The  court  distimruished  the  above  case  from  Ka- 
tional  Bank  of  Oxford  v.  Kirk,  91)  Pa.  49,  inasmuch 
as  in  the  latter  case  the  evldenoe  tended  to  show 
an  agrreement  on  the  part  of  the  bank  not  to  proe- 
ecnte,  and  that  question  was  presented  to  the  jury, 
while  in  the  former  case  the  testimony  was  insoffl- 
eient  to  prove  an  admission  of  guilt,  or  any  fact 
from  which  the  jury  would  reasonably  infer  guilt. 
8wope  V.  Jefferson  F.  Ins.  Co.  tupra. 

e.  Kd  enforeiNe  for  vfont  of  eonaenU 

Thedvlllaw  always  sets  aside  a  oontraot  pro- 
cured by  force  or  fear,  or  want  of  liberty  in  re- 
gard to  It.  Badie  v.  Slimmon,  26  N,  Y.  9,  88  Am. 
Dec  865.  Digest,  Lib.  4,  titie  2,1  L 

The  general  mle  of  hiw  is  well  established  on  rea- 
SODS  of  justice  and  sound  po]ioy«  that  contracts  in 
order  to  be  valid  and  binding  most  be  the  result 
of  the  free  assent  of  the  parties.  Bobinson  v. 
Gould,  11  Gush.  6S(  Davis  v.  Luster,  64  Mo.  48:  Mor- 
rill V.  irightingale,  88  OaL  46S;  Merchant  v.  Cook, 
21  Wash.  L.  Bep.  88L 

They  must  be  the  act  of  the  understanding, 
which  parties  are  incapable  of  using  who  are  under 
lestzaint,  and  therefore  the  law  requires  the  free 
assent  of  the  parties  as  essential  to  every  contzaot, 
sod  that  they  be  under  no  fears  or  violence. 
Brown  v.  Peck,  2  Wis.  277. 

When  there  is  such  compulsion  or  moral  duress, 
there  is  in  the  eye  of  the  law  no  consent.  Davis  v. 
Luster,  supra. 

The  oonsent  is  not  free  when  obtained  through 
duress  or  menace.    Morrill  v.  Nightingale,  tuprcu 

Nor  when  under  the  influence  of  extreme  terror 
or  of  threats  or  of  apprehension  short  of  duress^ 
the  party  standing  in  vineuU8.  McOormIck  Har- 
▼esting  Mach.  Co.  v.  Hamilton,  73  Wis.  486. 

Coerolon,  threats,  compulsion,  and  undue  influ- 
Mce,  are  oontrary  to  volition.  There  is  no  inten- 
tion or  purpoee  but  to  yield  to  moral  pressure  for 
raher  from  It  Adams  v.  Irving  Nat.  Bank,  6  L.  R. 
A.  481,  D6  N.  T.  606;  Barry  v.  Equitable  L.  Assur. 
600.  of  the  United  States,  60  N.  Y.  687. 

Id  such  a  case  the  element  of  voluntary  assent  is 
wAutlng;  the  parties  not  meeting  on  equal  terms. 
Osbom  V.  Bobbins,  86  N.  Y.  866. 

It  ffi  an  unquestioned  principle  that  what  Is  done 
by  a  person  without  his  own  oonsent  Is  not  in  a 
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legal  sense  his  at  alL   Merchant  v.  Oook,  21  Wadu 
L.  Bep.  88. 

The  alleged  act  is  therefore  a  nullity.   Ibid. 

The  instrumeutaltties  employed  to  produoe  a 
consenting  will  are  force  and  free  agencies  whioh 
the  law  abhors.    Osbom  v.  Hobbins,  supra. 

If  one  signs  an  instrument  under  the  compuMon 
of  a  force  which  he  cannot  be  expected  to  resist* 
the  law  holds  that  there  has  been  a  complete  alK 
senoe  of  consent  on  his  part,  and  that  therefore  ha 
has  done  nothing.    Merchant  v.  Cook,  supra. 

Courts  of  equity  wUl  relieve  a  party  doing 
an  act  or  making  a  contract  when  he  is  under 
the  tnfluenoe  of  extreme  terror,  or  of  apprehen* 
sion  short  of  duress*  for  the  reason  that  in  cases  of 
that  sort  he  has  no  free  will  but  stands  in  vincuUi, 
Badie  V.  61immon«  26  N.  Y.  0, 88  Am.  Dec.  805. 

To  the  honor  of  Judicial  manhood  it  is  held  that 
neither  a  father  nor  a  wife  can  be  expected  to  ex- 
ercise will  in  the  presence  of  such  threats,  and  that 
when  either  yields  to  them,  the  act  must  be  oon« 
sidered  to  have  lacked  the  lesal  element  of  con- 
sent, and  is  therefore  to  be  tieated  as  a  nullity* 
Merchant  v.  Cook,  supra. 

By  section  2762  of  the  Georgia  Code,  ed.  1882,  the 
free  assent  of  the  parties  being  esaential  to  a  valid 
contract,  duress  either  of  imprisonment  or  by 
threats,  or  other  acts  by  which  the  free  will  of  the 
party  Is  restrained  and  his  oonsent  induced,  wiU 
ttvold  the  contract.  Legal  imprisonment  if  not 
used  for  illegal  purposes  Is  not  duress. 

A  security  thus  given  is  not  a  security  of  a  man 
who  acts  with  that  freedom  and  power  of  deliber- 
ation which  must  undoubtedly  be  considered  aa 
necessary  to  validate  «uoh  a  transaction.  Williama 
V.  Bayley,  L.  U.  1  H.  L  200, 86  L.  J.  Ch.  717. 12  Jur. 
N.  S.  876, 14  L.  T.  N.  8. 802. 

Cases  of  surprise  and  sudden  action  without  due 
deliberation  may  be  referred  to  the  head  of  fraud 
or  Imposition.  Coffman  v.  Lookout  Bank,  6  Lea. 
282, 40  Am.  Bep*  SL 

A  oontraot  to  give  security  for  the  debt  of  an- 
other which  is  a  contract  without  consideration,  is 
a  contract  that  should  be  based  upon  the  free  and 
voluntary  agency  of  the  individual  who  enters  into 
it.   Williams  V.  Bayley.  mpra. 

In  such  a  case  it  is  immaterial  that  the  defendant 
signed  the  note  in  ignorance  of  the  real  considen^ 
tion.    Sohults  V.  Catlin,  78  Wis.  611. 

If  it  is  sought  to  avoid  a  oontract  on  the  ground 
that  It  was  made  under  the  fear  of  imprisonment* 
the  imprisonment  threatened  or  feared  must  be 
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0d|y»  181  Mass.  61,  41  Am.  Rep.  188;  EadU  v. 
eumnum,  26  N.  T.  9,  82  Am.  Dec.  805,  ap- 
proved in  Lerdn>re  ▼.  Dutrmt,  61  Wis.  834.  37 
Am.  Bep.  838;  SchulU  ▼.  Catlin,  78  Wis.  611; 
Watkins  y.  Brant,  46  Wis.  419;  Bogie  t.  Bogie, 
87  Wis.  878,  MeCormiek  Harvesting  Mach.  Go. 
V.  Hamilton,  78  Wis.  486;  Kuelkamp  ▼.  Hid- 
ding,  81  Wis.  608;  Smith  v.  Smith,  60  Wis.  329; 
Oribbs  T.  Sbii:/«,  87  Mich.  840;  MorHa  y.  Night- 
ingale, 98  CaL  452;  Morrison  t.  Faulkner,  80 
Tex.  128. 

The  note  Id  sait  was  given  to  prevent  a 
criminal  prosecution  for  a  felony,  and  in  con- 
sideration for  the  suppression  oi  the  document- 
ary proofs  of  the  crime,  and  it  cannot  therefore 
be  enforced  by  the  principal  party  to  the  trans- 
action. 

Havnee  ▼.  Rudd,  88  N.  Y.  261,  102  N.  Y. 
873,  56  Am.  Rep.  815;  Bryant  ▼.  Peck  d  W. 
Go.  eupra:  SehvUe  v.  Cvlberison,  46  Wis.  818; 
Swirtztr  V.  GilUtt,  2  Pinney,  288;  Fayy.  Gat- 
ley,  6  Wis.  42;  ./Etna  Ins.  Go.  v.  Harvey,  11 
Wis.  894;  Mdehoiry.  AfcCarty,  81  Wis.  252,11 


Am.  Rep.  605;  Barker  t.  Barker,  14  Wis.  131; 
Allard  v.  Lamirande,  29  Wis.  602;  Sefiultzv, 
CaUin,  supra;  Wight  v.  mndskopf,  48  Wis. 
844:  Eadie  v.  Slimmon  and  Harris  v.  Carmody, 
supra;  Taylor  t.  Jaques,  106  Mass.  295;  Ham- 
ilton y.  Loekhart,  158  Pa.  452;  RoU  v.  Baguet, 
4  Ohio,  400,  22  Am.  Dec.  759;  Baguet  v.  Boa, 
7  Ohio,  pt.  1.  p.  76. 

If  there  existed  lawful  grounds  for  the 
arrest,  the  defense  of  duress  will  be  sustained, 
if  it  appear  tliat  the  threatened  arrest  would  in 
itself  have  been  wrongful,  or  that  it  was 
threatened  for  improper  purposes. 

Strong  y,  Orannis,  26  Barb.  122;  Adams  t. 
Irving  Nat.  Bank,  6  L.  R.  A.  491,  116  N.  Y. 
606;  Morse   y.    Woodworth,    155   Mass.    238, 
Richardson  y.  Duncan,  8  N.  H.  508;  Unit^f 
States  y.  Huekahee,  88  U.  S.  16  Wall.  414.  481 
21 L.  ed.  457,  463;  Miller  y.  Miller,  68  Pa.  486 
WalMdge  v.  Arnold,  21  Conn.  424;  Foley  ▼ 
Greene,  14  R.  I.  618,  51  Am.  Rep.  ^\9',Sharoh 
y.  Gager,  46  Conn.  189;  Bane  t.   Detriek,  5^ 
m.  19;  Fay  v.  Galley,  supra. 


shown  to  have  operated  upon  the  mind  so  as  to  de- 
prive the  contract  of  the  cbaraeter  of  a  Tolunt&ry 
act    Barrett  t.  Weber,  125  N.  T.  18. 

Where  an  influence  is  exerted  on  one  of  them  of 
such  a  kind  as  to  overcome  his  will,  and  compel  a 
formal  assent  to  an  undemUunff  when  he  does  not 
really  aflrree  to  it,  and  so  to  make  that  appear  to  be 
his  act  whioh  is  not  his  but  aDOtber*8  imposed  on 
him  through  fear  which  deprives  him  of  self  con- 
trol, there  is  no  contract  unless  the  other  dealing 
with  him  in  good  faith  is  in  ignorance  of  the  im- 
proper influence  and  in  the  belief  that  he  is  acting 
Toluntarily.    Morse  t.  Woodworth,  155  Mass.  238. 

Actual  violence  is  not  necessary  to  constitute 
•duress,  eren  at  common  law,  because  consent  is 
the  very  essence  of  a  contract,  and  if  there  be  com- 
pulsion there  Is  no  actual  consent,  and  moral  com- 
pulsion  such  as  that  produced  by  threats  to  take 
life,  or  to  inflict  great  bodily  harm,  hb  well  as  that 
produced  by  imprisonment,  is  void  where  regarded 
as  sufficient  in  law  to  destroy  free  agency  without 
which  there  can  be  no  contract,  because  in  that 
state  of  the  case  there  Is  no  consent.  Pierce  v. 
Brown,  74  U.  S.  7  Wall.  215.  19  L.  ed.  137;  Baker  v. 
Morton,  79  U.  S.  12  Wall.  168, 20  L.  ed.  364. 

Where  the  contract  is  to  give  security  for  the 
debt  of  another  it  should  be  based  upon  a  valuable 
consideration,  and  upon  the  free  and  voluntary 
agency  of  the  individual  who  enters  upon  it.  Mer- 
chant V.  Cook,  21  Wash.  L.  Bep.  88. 

d.  ReHievaMe  against  in  egutty. 

The  general  rule  is,  that  where  an  illegal  contract 
has  been  made,  neither  courts  of  law  nor  of  equity 
will  interfere  to  grant  any  relief  to  the  parties  but 
will  leave  them  where  they  find  them,  if  they  have 
been  equally  cognizant  of  *the  illegality.  8hat- 
tuok  V.  Watson,  7  L.  B.  A.  661,  63  Ark.  147. 

Where  the  parties  stand  upon  an  equal  footing 
neither  has  a  remedy  against  the  other.  Bryant  ▼. 
Peck  ft  Whipple  Go.  154  Mass.  400. 

This  is  BO  whether  the  contract  is  malum  proMb- 
ttum,  or  malum  in  se.  Compton  t.  Bunker  Hill- 
Bank,  98  m.  801, 36  Am.  Bep.  147;  Allison  v.  Hess,  28 
Iowa,  888.  y 

The  mere  fact  tfiat  the  plaintiil  was  influenced 
by  the  duress  of  the  defendant  at  the  time  of  the 
compounding  of  the  felony  does  not  affect  the  doc- 
trine placing  them  in  pari  deUcto.  Haynes  v. 
Budd,  102  N.  Y.  878,  55  Am.  Bep.  815. 

Such  a  deed  may  be  void,  yet  equity  will  not  re- 
lieve the  party  executing  it,  upon  or  for  such  im- 
mozallty  and  illegal  consideration  and  purpose,  as 

Li.  R.  a* 


both  parties  are  in  pari  delicto.   Smith  ▼•  Bowley, 
66  Barb.  603. 

Equity  will  not  relieve  from  securities  executed 
to  shield  a  person  from  prosecution  for  a  felony  of 
which  he  is  guilty,  upon  the  ground  that  execu- 
tion for  such  purpose  rendered  them  void.  Shat- 
tuck  y.  Watson,  7  L.  B.  A.  651.  53  Ark.  147. 

In  such  cases  it  is  the  simple  duty  of  the  oourti 
to  condemn  the  contract,  and  the  parties  are  thus 
remitted  to  their  aatecedent  rights.  Osbom  v. 
Bobbins,  86  N.Y.  366. 

One  who  has  executed  and  delivered  securities  in 
consideration  of  a  promise  to  refrain  from  the 
prosecution  for  felony  of  the  person  guilty  thereof 
cannot,  after  his  illegal  purpose  has  failed  from 
causes  other  than  a  bresch  of  contract,  and  tbe 
prosecution  has  been  commenced  by  third  parties, 
rescind  the  contract  and  recover  beck  the  securi- 
ties.   Shattuck  V.  Watson,  suprcL 

An  injured  party,  who  agrees  with  a  felon  who 
robe  him,  that  he  will  not  prosecute  him  on  condi- 
tion that  be  return  the  stolen  goods,  or  who  takes 
a  reward  on  such  condition,  yiolates  the  spirit  ss 
well  as  the  letter  of  the  law;  and  any  party  who 
gives  a  reward  and  the  party  who  reoeives  it  on 
such  conditions.  Ftands  in  pari  delicto.  Ibid, 

Exceptions,  however,  exist  to  the  rule  where  the 
contract  is  mahim  prohitiitum^  as  where  public 
policy  is  considered  ns  advanced  by  allowing  the 
parties,  or  the  less  culpable  one,  to  sue  for  relief, 
ibid. 

The  maxim  **  in  pari  delicto  potior  eH  conditio  d«- 
fendentis  et  possidentis  "  Is  not  regarded,  for  public 
policy  requires  that  relief  shall  be  given,  and 
where  the  parties  are  not  in  ttari  delicto  as  where 
the  complaining  party  acts  under  personal  hard- 
ship or  undue  influenoe.  Foley  v.  Greene,  14  B.  L 
618, 51  Am.  Bep.  419. 

Ck)urts  of  equity  watch  with  extreme  jealousy  ly 
such  contracts,  and  if  there  is  the  slightest  gronfid 
to  suspect  oppression  will  set  tbe  contracts  aside. 
1  Story,  Bq.  1 239;  Holt  v.  Agnew,  07  Ala.  860. 

In  cases  of  surprise  or  sudden  action  without  due 
deliberation,  if  there  is  great  inequality  of  consid- 
eration in  the  transaction,  and  advantage  is  taken 
of  the  circumstances  which  mislead,  confuse,  or 
disturb  the  reason  and  Judgment,  the  court  will 
interfere.    Ibid. 

Circumstances  of  extreme  necessity  and  distress 
of  the  party,  although  not  aocompanied  by  any  di- 
rect restraint  or  duress,  may  overcome  free 
agency  and  so  justify  the  court  in  setting  aside  a 
contract  made  on  account  of  some  oppression,  or 
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The  faflare  of  (be  appellant  to  offer  restito- 
tloD  does  not,  under  tbe  circumstances,  amount 
to  ratification  as  a  matter  of  law. 

Broum  y.  Peek,  2  Wis.  261;  Beckman  y. 
Siearte,  fiO  Wis.  267;  Magoon  y.  Beber,  tupra; 
Meech  y.  Lee,  82  Mich.  274;  Barrie  y.  Carm- 
ody.  Money.  Woodworih,  and  Eadie  y.Slimmon, 
tupra;  Barry  y.  Equitable  L,  Aeeur.  8oe.  of  the 
United  Statee,  09  N.  Y.  087;  Adame  y.  Irving 
yaL  Bank,  tupra;  Di/nmitt  y.  Eobbine,  74 
Tex.  441;  Firet  Nat.  Bank  ef  Natada  t. 
Bryan,  <K2  Iowa,  42;  Baidtriny.  Butehieon 
(lod.)  Dec.  12,  1898;  RtynoldM  t.  Copeland, 
71  iDd.  422. 

Ratification  is  a  question  to  be  determined  by 
the  Jury  upon  all  tbe  facts. 

(})oper  V.  Sehtcarii,  40  Wis.   64;    Walworth 
County  Bank  y.   Farjnera^  Loan  d   T.  Co.  16  ■ 
Wis.  629;  1  Tbomp.  Trials.  §§1881, 1882. 

Mewnt.  Xu  P.  Conover  and  S.  S.  Gregp- 
ory,  with  Mr,  Charles  Noble  Gtregory, 
for  respondent: 

Even  under  tbe  laws  of  Wisconsin  a  mar- 


ried woman  haying  a  separate  estate  it  seems 
may  contract  like  e^feme  sole  as  to  that  estate. 

Fuller  d  F,  Co.  y.  MeHcnry,  18  L.  R  A. 
612, 88  Wis.  579;  Baydock  Carriage  Go.  y.  Pier, 
74  Wia.  682;  C^Malley  y.  Ruddy,  79  Wis.  149; 
Ltfebcr§  t.  Dutruit,  61  Wis.  826, 87  Am.  Rep. 
888. 

Failure  to  return  consideration  of  a  contract 
bars  the  defense  of  fraud,  mistake,  or  duress. 

Duress  is  a  species  of  fraud. 

Cooley,  Torts,  p.  606. 

In  case  of  the  rescission  of  a  contract  for 
fraud  the  party  ayoiding  it  must  do  so  in  iota 
and  promptly  restore  all  benefits  obtained. 

2  Parsons,  Cont.  *679,  680,  and  noU  A; 
Grymee  y.  Sandere,  98  U.  8.  662, 8  L.  ed.  798; 
fchiffer  y.  IHete,  88  N.  Y.  800;  Partone  y.  Jfo- 
Einley  (Minn.)  Feb.  9,  1894;  Blake  y.  NOeon^ 
29  La.  Ann.  245;  Bryant's  Justice,  §  986,  cit- 
ing Wis.  Dec.;  Grant  y.  rjaw,29  Wis.  99. 
WiUiame  y.  Ketehwn,  21  Wis.  488. 

Eyen  if  no  formal  tender  is  required  the 
party  must  proye  himself  ready  and  in  condi- 


ftaudnlent  adyantage,  or  ImpositioD  attending  it. 
Ibid. 

8ach  dreumstanoes  ezofte  the  jealousy  and  yigl- 
lence  of  a  court  of  equity,  and  when  to  them  is  add- 
ed  Improvideuce  io  the  transaction,  the  court  wili 
iDterfere  if  there  be  traces  of  fraud,  undue  adyan- 
t  Age,  or  surprise.   Ibid, 

A  court  of  dhanoery  win  look  into  the  matter 
tnd  ascertain  if  tilie  instrument  was  executed 
freely  and  yoluntarfly,  or  by  compulsion,  and  if  it 
is  executed  by  fear  or  terror,  though  not  so  as  to 
make  it  per  m  dureesi  will  set  It  aside.  Crawford 
▼.Gato,SGa.  COi. 

Bquily  has  relieyed  parties  from  contracts  made 
under  the  tniluenoe  of  threats  or  of  apprehensions 
not  amountiner  to  legal  duress,  as  where  a  fkaudu- 
lent  adyantage  has  been  taken  of  tbe  fears,  the 
affections,  or  the  sensibilities  of  a  party.  Davis  y. 
Luster,  64  Mo.  4a. 

If  tbe  parties  were  not  on  equal  terms,  and  one 
of  them  from  ignorance,  agitation,  or  undue  im> 
poitunity,  is  unable  to  protect  himself,  equity  will 
protect  hlra.  Coffman  v.  Lookout  Bank.  5  Lea,  28S, 
40  Am.  Bep.  8L 

If  proper  ame  is  not  allowed  to  the  party  and  he 
acta  improvldently;  if  he  is  importunately  pressed; 
If  those  in  whom  be^places  confidence  make  use  of 
strong  apprehensions;  if  he  is  not  aware  of  tbe 
ooDsequences  but  is  suddenly  drawn  into  the  act ; 
if  he  is  not  permitted  to  consult  disinterested 
friends  or  counsel  before  he  is  called  upon  to  act 
under  circamstances  of  sodden  emergencies,  or  un- 
^^Hpected  right  or  acquisition^  if  there  has  been 
great  inequality  in  the  bargain,  equity  will  assist 
tbe  party  upon  the  ground  of  fraud,  impositton,  or 
ooconsoionable  advantage.    Ibid. 

The  surprise  Intended  must  be  accompanied  with 
trsod  and  droumyention,  or  at  least  by  such  cir- 
eomstances  as  demonstrate  that  the  party  had  no 
opportanity  to  use  suitable  deliberation,  or  that 
there  was  some  influence  or  management  to  mis- 
laadhim.   JMd. 

Tbe  absence  of  professional  advise  is  a  material 
droumstance;  especially  if  the  other  contracting 
partyrbas  such  aid.  Ibid.;  Kempson  v.  Asbbee,  L. 
B.10Ch.  App.lB,44L.J.Oh.U6,  81  L.  T.  N.  S.  6SES, 
8  Week.  Bep.  88;  Baker  y.  Bradley,  7  De  G.  M.  4b 
O.ttO. 

A  oontraot  made  with  fnll  legal  advice  on  the  one 
■Me,  aLd  none  on  the  other,  will  rarely  stand  the 
test  of  Judicial  scrutiny.  Goffman  v.  Lookout 
^ank,  sapra ;  darkson  y.  Han  way,  2  P.  Wms.  206; 
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Murray  v.  Palmer,  2  Sch.  4b  Lef.  474;  Ck>nnel]y  v. 
msher,  8  Tenn.  Cb.  888. 

It  is  well  recognized  that  although  both  partiss 
are  chargeable  with  knowledge  that  their  agree- 
ment is  contrary  to  some  rule  of  law.  yet  if  one  of 
them  acts  under  duress,  or  what  the  law  regards  as 
undue  influence  on  tbe  part  of  the  other,  they  do 
not  stand  on  an  equal  footing,  and  the  weaker  one 
may  be  granted  alflrmattve  relief.  Bryant  v.  Peck 
4b  W.  Go.  1M  Mass.  460. 

The  doctrine  upon  which  the  courts  act  when  a 
party  by  the  force  of  dreumstanoes  is  reduced  to  a 
condition  in  which  he  cannot  deal  upon  terms  of 
equality  with  another,  and  is  the  pecuniary  sub- 
ject of  oppression,  or  imposition,  or  undue  Influ* 
enoe,  has  been  thus  stated:  **  As  where  he  does  aa 
act  or  makes  a  oontract  when  he  is  under  duress^ 
or  the  influence  of  extreme  terror,  or  of  threaia  or 
of  apprehension  short  of  distress;**  io  such  cas^  he 
has  no  free  will  but  stands  in  vinculia,  and  the  rule 
in  equity  is,  that  where  a  party  is  not  a  free  agent 
and  is  not  equal  to  protect  himself,  the  court  wiU 
protect  him.  1  Story,  Bq.  I  £88;  Holt  y.  Agnew,  07 
Ala.  860. 

Incapability  adds  to  and  aggravates,  rather  than 
mitigates,  the  misfortune.    Ibtd. 

If  the  presentation  of  that  which  is  true  creates 
an  impression  which  is  false,  it  is  as  to  him  who, 
seeing  the  misapprehension  seeks  to  profit  by  it,  a 
case  of  false  representation.  Lomeraon  v.  John- 
ston, 47  N.  J.  Bq.  812. 

He  cannot  be  permitted  to  allege  the  outstanding 
obligation  of  another  as  a  justification  of  his  own 
fraudulent  act,  in  deliberate  yiolatfon  of  law.  Oa- 
bom  y.  Bobbins,  86  N.  Y.  8661. 

The  authority  of  the  courts  la  perverted  to  un* 
worthy  uses.   Ibid. 

Yet  the  fact  that  in  the  light  of  subsequent  events 
he  may  decree  his  transaction  improvident,  or  that 
he  does  not  obtain  the  anticipated  benefits,  or  suf- 
fers disappointment  from  any  cause  not  traceable 
to  the  party  with  whom  he  deals,  is  not  a  ground 
or  reason  for  setting  it  aside.  1  Story,  Bq.  •  280; 
Holt  V.  Agnew,  supra. 

But  In  such  cases  the  distress  or  noccesitoua  oon- 
dition  of  the  party  does  not  deprive  him  of  the  ca- 
pacity to  contract,  or  of  the  capacity  to  dispose  of 
his  property  in  mere  beneyolaoce  and  generosHy. 

ibid. 

n.  Dureee  a»  a  dtfenee. 

Tbe  defense  of  duress  is  avaflable  to  both  partial 
Osbom  V.  Bobbins,  80  IT.  T.  80B. 
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Hon  to  make  restitution  oo  the  trials  and 
flhoald  make  it  then  and  there. 

FMUr  y.  Taggart,  54  Wis.  885;  Van  Trott 
T.  Wiem,  86  Wu.  439;  OdeU  t.  Bumham,  61 
Wis.  563;  EeynM$  t.  Copeiand,  71  Ind.  422; 
Baldtnn  r.  Uutchidon  (Ind.)  Dec  12,  1893. 

In  case  of  rescission  if  circumstances  make 
it  impossible  to  return  the  property  actually  re- 
eeiTed  then  a  pecuniary  restitution  must  be 
made. 

Bumham  t.  MiUMl,  84  Wis.  117. 

The  eyidence  makes  no  case  of  duress  io  law. 

It  is  competent  for  a  woman  to  secure  upon 
her  individual  property  a  sum  of  money  to 
make  good  the  tort  of  her  husband  or  son  and 
•Ten  &ough  this  is  done  upon  great  impor- 
tunity on  his  part  and  threats  of  suicide  and 
fears  of  criminid  prosecution,  yet  it  is  valid  un- 
less she  proves  lb  at  her  minu  was  overcome 
and  she  executed  the  instrument  on  account  of 
the  duress  imposed. 

Lrfdnre  v.  Duiruit,  51  Wis.  826,  87  Am. 
Rep.  833;  Metropolitan  Life  Ins,  Co.  ▼.  Muker, 


86  N.  Y.  614;  Eorton  t.  Eloedorn,  87  Neb. 
666;  Toungs  t.  Fimm,  41  HI.  App.  28;  Ford 
▼.  GraUy,  52  lU.  813. 

In  order  to  avoid  a  note  by  duress  there 
must  be  either  unlawful  impri^nment  or  an 
abuse  of  lawful  process  or  detention. 

Heaps  T.  Dunham,  95  HI.  583;  Knavp  v. 
Hyde,  60  Barb.  80;  Seymour  v.  Pteseott,  69 
Me.  876:  CompUm  v.  Bunker  HiU  Bank,  96  111. 
801,  36  Am.  Rep.  147;  Buchanan  t.  Sahlein,  9 
Mo.  App.  552;  Biggins  v.  Brown^  78  Me.  473; 
Cahaba  v.  Burnett,  84  Ala.  400. 

A  promi?sorT  note  taken  for  money  em- 
'  bezzled  even  though  obtained  by  thxeats  of 
prosecution  is  for  a  good  consideration,  namely 
the  money  embezzled,  and  valid. 

Thorn  v.  Pinkham.  84  Me.  101. 

Mere  threats  of  a  criminal  prosecution  by 
one  wronged,  there  being  no  prosecution,  are 
not  duress. 

nUbom  T.  Buekman,  78  Me.  482,  67  Am. 
Rep.  816;  Biggins  v.  Brown,  supra;  Harmon 
▼.  Harmon,  61  Me.  287, 14  Am.  Rep.  656. 


To  make  out  the  defense  of  duren  of  Imprison- 
ment, it  mast  appear  that  the  parties^  aotioos  have 
been  influenoed  by  restraint.  Feller  v.  Green«  26 
Mich.  70. 

Duress,  either  of  actual  imprlsoDment,  or  per 
fafnos,  constitutes  a  good  defense  to  an  action  on  a 
eontract,  in  bebalf  of  those  from  whom  contracts 
have  been  thus  extorted.  Bobinson  v.  QouJd,  U 
Cosb.tiS. 

Unlawful  duress  Is  a  good  defense  to  a  oontract. 
If  it  includes  such  degree  of  constraint  or  danger, 
either  actually  infUcted  or  threatened,  and  impend- 
ing, as  is  sufficient  to  overcome  the  mind  and  will 
of  a  person  of  ordinary  firmness.  Toungs  v.  Simm. 
41111.  App.  28:  United  States  v.  Huckabee.  88  U.  8. 
16WalL4l4,21L.cd.457. 

At  common  law  the  defense  of  duress  ver  minas 
must  be  sustained  by  proof  of  threats  which  cre- 
ate a  reasonable  fear  of  loss  of  life,  or  of  great 
bodily  harm,  or  of  Imprisonment  of  a  person  to 
whom  threats  are  made,  and  one  man  cannot  avoid 
bis  obligation  by  reason  of  duress  to  another. 
Harris  v.  Oarmody,  131  Mass.  61, 41  Am.  Bep.  188. 

To  make  out  tbe  defense  of  duress  of  imprison- 
ment, it  must  appear  that  the  party's  action  has 
been  influenced  by  tbe  restraint;  the  question  is 
one  of  fact  whether  he  was  coerced  or  acted  will- 
ingly, and  the  conclusion  of  coercion  is  not  a  nec- 
essary and  ona  voidable  one  from  tbe  fact  of  unlaw- 
ful restraint.  Schwaru  v.  Schwartz,  29  IlL  App. 
lae;  Taylor  V.  Gottrell,  16  IIL  96;  Ford  v.  Cratty.  SSt 
IIL818;  Feller  v.  Green,  26  Mich.  70. 

It  must  also  be  shown  that  the  other  party  to  the 
contract  Is  not  through  Ignorance  of  the  duress,  or 
for  any  other  reason,  in  a  position  which  entiUes 
Mm  to  take  advantage  of  a  contract  made  under 
constraint  without  voluntary  assent  to  It.  Morse  v. 
Woodworth,  10  Mass.  288b 

Audit  is  incumbent  upon  him  to  prove  that  he 
entered  into  the  contract  in  question  under  a  rea- 
sonable and  well-grounded  belief,  derived  from  the 
conduct  and  declarations  of  the  plaintiifs,  that  if 
be  did  not  enter  into  such  contract  the  threatened 
criminal  prosecution  would  be  pushed.  Taylor  v. 
Jaqnes,  106  Mass.  S9L 

It  must  be  shown  that  an  offense  has  been  com- 
mitted, or  that  a  prosecution  has  been  commenced. 
In  order  to  amount  to  a  defense  In  compounding  a 
felony,  a  mere  threat  of  prosecution  not  being  suf- 
fkslent.    Catlin  v.  Henton,  9  Wis.  477. 

The  question  In  every  case  Is  whether  the  liability 
to  imprisonment  was  used  by  way  of  a  threat  to 
force  a  settlement,  and  if  so  used  it  was  improper 

S6  L.  R.  A. 


and  unlawful,  and  tf  the  threats  were  such  aa  would 
naturally  overcome  tbe  mind  and  will  of  an  ordi- 
nary man  and  if  they  overcame  the  will  of  the  de- 
fendant he  may  avoid  the  settlement,  upon  the 
ground  of  duress.   Morse  v.  Woodworth,  supno. 

The  question  Is  one  of  faot^  whether  be  acted  un- 
der coercion  or  willingly,  and  the  conclusion  of 
coercion  la  a  necesBary  and  unavoidable  one  from 
the  fact  of  unlawful  restraint.  Feller  v.  Green,  88 
Mich.  7a 

In  order  to  avoid  the  act  on  the  grou  nd  of  menace 
of  Imprisonment,  It  must  appear  that  the  nmnace 
was  of  an  unlawful  imprisonment  and  that  the 
party  was  put  In  fear  of  imprisonment  by  the  men- 
ace, and  induced  by  reason  of  the  fear  to  do  the 
act.   Alexander  y.  Pierce,  10  N.  U.  48i. 

Circumstances  of  extreme  necessity  or  distress 
of  a  party,  although  not  accompanied  by  any  di- 
rect duress  or  restraint,  also  overcome  the  free 
agency  and  Justify  the  court  In  setting  aside  the 
contract  on  account  of  some  attending  oppression, 
fraudulent  advantage,  or  Imposition.  Badle  v. 
summon,  86  N.  Y.  9, 88  Am.  Dec.  896. 

In  order  to  avoid  a  bond  or  mortgage  on  th^ 
ground  that  they  were  given  to  compound  a  felonr, 
it  is  necessary  to  show  that  there  was  some  agree- 
ment or  promise  on  the  part  of  the  mortgagee  to 
forbear  prosecution  of  the  crime,  or  to  suppress 
evidence  that  would  tend  to  prove  it.  Barrett  v. 
Weber.  125  N.  Y.  18. 

The  principle  which  underlies  all  this  class  of 
cases  is  that,  whenever  a  party  is  so  situated  as  to 
exercise  a  controlling  Influence  over  the  will,  con- 
duct, and  Interest  of  another,  contracts  thus  made 
will  be  set  aside.  Adams  v.  Irving  Nau  Bank,  6  L. 
EI.A491, 116N.T.606. 

If  a  threat  of  criminal  prosecution  Is  held  out 
Just  before  tbe  settlement  and  is  repeated,  it  la  not 
necessary  to  show  that  it  was  expressly  repeated  at 
the  moment  of  settlement.  Taylor  v.  Jaquea,  106 
Mass.  291. 

The  general  rule  of  law  Is  weU  established  on 
reasons  of  Justice  and  sound  policy,  that  contracts, 
in  order  to  be  valid  and  binding,  must  be  the  result 
of  the  free  assent  of  the  parties,  and  therefore 
duress,  either  of  actual  imprisonment  or  per  mffios, 
constitutes  a  good  defense  to  an  action  on  a  con- 
tract in  bebalf  of  those  from  whom  contracts  have 
been  thus  extorted.  Bobinson  v.  Gould,  11  Gush.  56. 

Where  there  has  been  a  delay  on  the  part  of  the 
party  pleading  duress,  clear  and  conclusive  evi. 
dence  will  be  required  to  explain  the  failure  to 
ceed.    Bberstein  V.  wmecs,184ULiaa. 
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It  is  Dot  Decessarfly  duress  when  a  wife  or 
felative  aids  in  making  restitution  for  a  just 
<lemand  even  though  a  piosecution  be  feared 
or  tbreateoed. 

Mundy  v.  WhiUemore,  16  Neb.  647;  Oau 
County  Bavk  ▼.  Brtckner,  84  Neb.  616;  Weber 
y.  Barmett,  125  N.  Y.  18;  KeelUey  v.  Onion 
Bank  of  Winchester,  70  Va.  458;  Compton  v. 
Bunker  Hill  Bank, supra;  8ehwarte  v.  Sehtoartz, 
"29  m.  App.  516:  Feller  v.  Oreen,  26  Mich.  70. 

A  threat  of  lawful  arrest  is  not  duress  in 
Illinois. 

Compton  V.  Bunker  Hill  Bank,  supra, 

Kor  even  such  arrest  itself. 

Taylor  v.  Cottrell  16  111.  93;  Heaps  ▼.  Dun- 
^am,  supra;  Barrett  v.  Weber,  125  N.  Y.  25. 

In  Post  V.  First  Nat.  Bank  of  Springfield,  38 
III.  App.  259,  the  court  observes  in  a  case 
-wbcre  a  wife  gave  security  for  her  husband's 
<lebts.  "It  is  enough  if  a  sufficient  legal  con- 
sideration passed  from  the  bank  to  Mr.  Post, 
her  husband,  without  any  direct  benefit  to 
iier." 


See  also  Edwards  v.  Sefioeneman,  104  J\\.  278; 
Oreen  v.  Scranage,  19  Iowa,  461,  87  Am.  Dec 
447. 

The  testimony  wholly  failed  to  establish 
either  of  two  fundamentals  which  enter  into 
such  a  compounding  a  felony:  (1)  A  felony 
committed  or  at  least  testimony  show  its  prob- 
able commission:  (2)  the  commencement  of  a 
prosecution  for  felony. 

Eberstein  v.  Wilkts,  184  HI.  106,  citing 
Whart.  Cont.  §  483;  Siwape  v.  Jefferson  F.  Ins. 
Co,  93  Pa.  253;  Catlin  v.  Henton,  9  Wis.  476; 
Deere  v.  Wo^fe,  65  Iowa,  32;  C?ieltenham 
Fire  Briek  Co.  v.  Cook,  44  Mo.  29;  Wallace  v. 
Hardaere,  1  Campb.  45. 

The  defense  of  duress  having  failed  since  by 
defendant's  own  testimony  she  retained  volun- 
tarily, and  long  after  all  duress  had  ceased, 
tbe  considerations  of  her  contract  and  never 
tendered  them  back,  and  tbe  defense  of  com- 
pounding a  felony  having  failed  since  no  evi- 
dence was  introduced  even  tending  to  show 
either  the  commission  of  a  felony  or  the  pen- 


m.  Naiture  of  the  duress  or  menacs* 

Tbe  threats  must  be  such  as  would  naturally  ez- 
-^ite  such  a  fear  as  would  overcome  the  will  of  a 
pctson  of  ordinary  couia«re.  and  such  fear  must  be 
grounded  upon  reasonable  belief  that  the  person 
wbo  threatens  has  at  hand  the  means  for  carrying 
Ills  threat  into  present  execution.  Toungs  v.  Siram. 
41  Ul.  App.  28;  Harmon  v.  Harmon.  61  Me.  S31. 14 
Am.  Rep.  656;  Seymour  v.  Prescott,  09  Me.  376;  Hig- 
^ins  V.  Brown,  78  Me.  478:  Buchanan  v.  Sablein,  9 
Mo.  App.  558. 558;  Wolfe  v.  Marshall,  52  Mo.  167, 171; 
Landa  v.  Ol>ert,  45  Tex.  689;  Bosley  v.  Sbanner, 
-n  Ark.  280;  United  States  v.  Huckabee,  ai  U.  S.  16 
Walt.  414,  432,  21  L.  ed.  457,  464;  Burr  v.  Burton,  18 
Ark.  214;  Harmon  v.  Harmon,  supra;  Morse  v. 
Woodworth,  165  Mass.  233;  FianlKan  v.  Minnea- 
polis, 3Q  Minn.  406:  Badie  v.  Sllmmon,  26  K.  Y.  9, 
SS  Am.  Bee.  885;  Barrett  v.  Frenoh,  1  Gonn.  854,  6 
Am.I>ec24L 

Such  as  wou  Id  Impart  fear  to  a  person  of  common 
Unnneas  and  oonecanoy  of  mind.  Barrett  v.  French, 
wpra:  Pieroe  v.  Brown,  74  (7.  &  7  Wall.  206, 19  L. 
«].1S4. 

The  party,  however,  must  be  Intimidated  by  the 
apprehension  of  some  serious  evil  of  a  present  or 
pressiDf:  naturor  Eadie  v.  Slimmon,  supra. 

It  has  been  stated,  however,  that  revrard  should 
be  had  to  the  affe,  sex,  and  oondition  of  tbe  parties, 
and  that  a  fear  which  wonld  not  be  deemed  suflU 
dent  to  have  influenced  a  man  in  tbe  prime  of  life 
and  of  a  military  character,  might  he  sufficient  in 
respect  to  tbe  woman,  or  a  man  in  the  decline  of 
life.  Ibid,:  Pothier,  Obligations,  Bvans*  ed.  art.  8, 
«2.26,p.  16. 

An  undue  advantage  Is  taken  of  the  party  under 
circumstances  which  mislead,  confuse,  or  disturb 
the  just  result  of  his  Judgment,  and  expose  him  to 
be  tbe  victim  of  the  artful,  importunate,  or  the 
-cunning.  GOffman  v.  Lookout  Bank,  6  Lea,  282, 40 
Am.  Rep.  81. 

Mere  advise,  direction,  influence,  and  persuasion 
are  not  sufficient.  Barrett  v.  French«  1  Oonn.  864, 6 
Am.  Dec  241. 

The  age,  sex,  state  of  health,  temper,  and  dispo- 
sition of  tbe  party,  under  the  circumstances  cal- 
culated to  give  greater  or  less  effect  to  the  violence 
cr  threats,  must  be  taken  into  consideration.  Far- 
flientier  v.  Pater,  18  Or.  12L 

Bven  though  the  menaces  and  threats  might  not 
have  been  sufllclent  to  induce  a  well-grounded  fear 
In  the  mind  of  the  flrm  and  courageous  man,  yet  it 
might  have  such  Influence  npon  a  party  placed  in 
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a  different  position.  Jordan  t.  Elliott,  12  W.  IT.  G. 
66. 

Where  the  party  making  the  threats  is  not  rep- 
resented to  be  in  any  position,  and  has  no  means  of 
carrying  out  bis  threat,  other  than  such  as  are  pos- 
sessed by  all  members  of  the  community,  that  is, 
where  the  liberty  of  tbe  person  against  whom  the 
threat  is  made  is  in  no  wise  restrained,  and  tbe 
threatener  has  made  no  complaint,  has  no  warranti 
and  is  not  represented  to  have,  and  neither  has,  nor 
appears  to  have,  at  hand  or  within  his  control,  any 
means  of  carrying  into  execution  his  announced 
purpose,  mere  threats  of  arrest  do  not  constitute 
durees.    Youngs  v.  Slmm,  41  Ul.  App.  28. 

A  mere  threat  of  legal  proceedings  is  not  enou^ 
to  make  out  a  case  of  duress.  Fisher  v.  Bishop,  86 
Hun,  112. 

Threats  of  civil  suits  and  of  ordinary  proceedings 
against  property  are  not  enough.  Morse  v.  Wood- 
worth,  156  Mass.  288;  Buck  v.  Apt,  85  Ind.  612;  Sny- 
der V.  Braden,  68  Ind.  146. 

Nor  is  a  statement  that  a  person  intends  to  insist 
upon  his  legal  rights.    I^her  v.  Bishop,  supra^ 

The  proceeding  which  the  party  seeks  to  avoid 
must  have  been  done  by  bim  through  fear  of  tbe 
threatened  arrest,  and  if  it  has  not  that  effect  there 
Is  no  d  uress  Sbfficient  to  avoid  his  action.  Flanlgaa 
V.  Minneapolis,  38  Minn.  406. 

But  there  must  be  a  belief  or  expectation  of  such 
prosecution,  otherwise  there  is  no  duress.  Taylor 
V.  Jaques,  106  Mass.  SOL 

Where  the  so-called  duress  consists  only  of 
threats,  the  contract  is  only  voidable.  Fairbanks 
V.  Snow.  146  Mass.  158. 

A  deed  obtained  under  duress  is  voidable  only 
and  not  absolutely  void.  Eberstein  t.  Willets,  184 
111.108. 

If  the  husband  or  wife,  or  parent  or  child,  exe- 
cutes a  deed  to  obtain  deliverance  of  the  one  or  the 
other  from  illegal  duress,  the  instrument  may  be 
avoided.    Brooks  v.  Berryhill.  20  Ind.  97. 

Where  the  relation  of  father  and  son  exists  be- 
tween the  principal  and  surety,  and  where  the  hus- 
band executes  a  deed  by  duress  to  the  wife,  the  re- 
lation of  the  parties  is  such  that  the  constraint 
upon  one  is  supposed  to  operate  with  equal  force 
upon  tbe  other.    Plummer  v.  People,  16  III.  868. 

A  contract  of  a  surety,  tf  his  own  free  act  and 
executed  without  coercion  or  illegal  menace,  is 
binding.    Bobinson  v.  Gould,  U  Gush.  66. 

And  the  duress  of  his  principal  cannot  affect  his 
free  agehcy,  or  control  bis  action.    Ihid. 

In  order  to  establish  a  case  of  false  repreaenta- 
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dency  of  a  pTowcation,  the  learned  circuit 
court  adopted  a  practice  approved  by  this 
court  in  ordering  a  verdict. 

Snyder  v.  Van  Doren,  46  Wis.  616,  82  Am. 
Rep.  789;  Fwrlong  y.Qarrett,  44  Wis.  125;  BuU 
V.  tJhrUteMon,  61  Wis.  676. 

Caaaodaj't  J. ,  delivered  the  opinion  of  the 
court: 

The  execution  of  the  note  in  suit  having 
been  admitted,  the  plaintiff  cfTered  no  evi- 
dence. On  the  part  of  the  dc  .ndant,  the 
evidence  in  effect  tends  to  prove :  That  on 
and  for  some  time  prior  to  November  1,  1  St*, 
the  plaintiff  held  two  piomissorj  notes  which 
it  had  received  from  the  defendant's  husband, 
Moses  Kusworm,  each  of  which  was  signed, 
"M.  Kusworm,"  one  being  for  $4,100  and 
the  other  being  for  $800,  making  an  aggre- 

fate  indebtedness  of  $4,900,  for  money  loaned 
y  the  plaintiff  to  him;  and  that  tlie  same 
were  secured  by  four,  five,  or  six  other  notes, 
purporting  to  be  executed  by  other  parties, 


aggregating  In  amoimt  seven  or  eight  thou- 
sand dollars,  as  collateral  security  for  tb*^ 
payment  of   such   indebtedness  of   $4,900. 
That  in  the  forenoon  of  November  1,  1892, 
one  Geiihart,  agent  for  the  plaintiff,  having: 
both  of  said  notes,  and  also  said  notes  so  held 
as  collateral,  in  his  possession,  called  on  the- 
defendant,  and  requested  to  see  her  husband* 
That  she  told  him  her  husband  was  very  sick. 
That  he  said  it  made  no  matter,  that  he  must 
see  him,  that  her  husband  had  borrowed  $4,  • 
900  from  the  plaintiff  bank,  and  that  he  hiKl 
come  there  to  either  get  the  money  or  secur- 
ity.   That  she  then  obtained  permission  fron 
the  nurse  for  Gebhart  to  see  Mr.  Kusworm, 
That  Gebhart  then  had  an  interview  with 
Mr.  Kusworm  in  his  room  alone,  neither  she- 
nor  the  nurse  being  present;  that,  finally, 
Mr.  Kusworm  called  the  dcfcDdant,  and  she- 
went  into  his  room.    That  Mr.  Kusworm  then 
told  her  to  put  on  her  cotit  and  hat,  and  go> 
with  Mr.  Gebhart  to  Mr.  Stone's  house,  and 
secure  Gebhart  for  $4,900  on  the  mortgage 


tlOD,  It  is  not  neoesrary  that  ftometbioir  wblob  to 
false  should  have  been  stated  as  if  it  were  true. 
LomersoQ  v.  Johnston,  47  N.  J.  Eq.  812. 

If  he  knows  that  means  have  been  used  to  over- 
come the  will  of  him  with  whom  be  to  dealing,  and 
that  he  is  to  obtain  a  formal  agreement  which  to 
not  a  real  airreement.  It  to  against  equity  and  irogd 
oonscience  for  him  to  beoomo  a  party  to  the  oon- 
traot,  and  it  to  not  for  him  to  attempt  to  gain  a 
benefit  from  suoh  an  influeoce  improperly  exerted. 
Hone  V.  Woodworth,  1&5  Man.  23^ 

IT.  in  the  COM  of  parent  ami  chAL 

If  a  father  to  appealed  to.  to  take  upon  himself  a 
civil  liability,  with  the  knowledge  that  unless  be 
does  so  hto  son  will  be  exposed  to  a  criminal  pros- 
ecution with  a  moral  certainty  of  conviction,  even 
though  that  to  not  out  forward  by  any  party  as  a 
motive  for  arrangement,  be  is  not  a  free  and  vol- 
untary agent  and  the  agreement  he  makes  under 
such  circumstances  to  not  enforoible  in  equity. 
Williams  V.  Bayley,  L.  B.  1  H.  L.  SOO,  85  Li  J.  Oh. 
717, 12  Jur.  N.  8. 876. 14  L.  T.  N.  8. 802. 

The  power  of  considering  whether  he  ought  to  do 
It  or  not,  and  whether  it  to  prudent,  to  altogether 
taken  away  from  a  father  who  to  broagbt  into  the 
situation  of  either  refusing  and  leaving  hto  son  in  a 
perilous  condition,  or  of  taking  on  himself  the 
amount  of  the  civil  obUgation.    ibid. 

A  man*B  child  stands  under  the  law  in  the  same 
situation  as  himself  in  such  cases.  Southern  Bzp. 
Co.  V.  Dnffey,  48  Ga.  868. 

The  lather  and  the  son  may  each  avoid  hto  obll- 
gation  bv  dur^ic  of  the  other.  McGllntick  ▼.  Cum- 
mins, 8  McLean,  168. 

The  substantial  reason  for  the  exception  applies 
as  strongly  to  the  case  of  a  parent  and  child  as  that 
of  a  husband  and  wife.  Harrto  v.  Carmody,  131 
Mass.  61, 41  Am.  Bep.  188. 

Thto  principle  applies  when  the  father  to  induced 
to  execute  a  contract  by  threats  that  unless  be  does 
so  hto  son  will  be  prosecuted  for  a  felony,  or  when 
a  wife  to  induced  to  do  a  similar  act  by  like  threats 
conoemlng  her  husband.  Merchant  v.  Oook,  21 
Wash.  L.  Rep.  88L 

The  maxim,  persona  eon^imeto  eQufpanitur  inter 
ene  prourio^  under  which  it  has  been  held  that 
duress  to  the  wife  is  the  same  as  to  the  husband 
himself,  embraces  duress  to  a  child  to  influence  the 
parent.  McOormick  Harvesting  Mach.  Co.  v.  Ham- 
ilton, 78  Wis.  486. 

It  has  been  held  to  be  the  wont  species  of  fraud, 
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because  it  attacks  the  weakest  point  of  humaiw 
nature  and  appeals  to  natural  affections.    Ibid. 

Natural  affection  is  as  strong  toward  a  child  as  it 
is  toward  the  husband  and  wife,  and  the  same 
moral  obligation  of  mutual  protection  exists  be- 
tween f  hem.  and  the  threats  of  personal  injury  to 
a  child  would  bo  as  great  an  inducement  or  undue 
influence,  as  to  the  husband  or  wife,  and  there  i»- 
no  possible  reason  for  an  exf*eption.    ibid. 

It  to  suflBcleu t  that  the  threat  of  the  ImprisoomeDa 
of  the  child  produces  such  fear  and  terror  of  the 
parent  as  to  overpower  hto  wiU  and  coerce  hto  as- 
sent against  every  mental  power  of  resistance. 
Ibid. 

Where  a  mother  executed  a  deed  to  procure  tluy 
release  of  a  sun  under  arrest  and  in  chains  for  em- 
besEzlement  upon  the  company^s  agreeing  to  release- 
him  and  stay  the  prosecution,  although  the  com- 
pany did  not  expressly  agree  to  settle  Uie  prosecu^ 
tion,  the  court  held  the  deed  void  as  iliegSLL 
Southern  £xp.  Co.  v.  Duffey,  48  Ga.  868w 

In  Southern  Bxp.  Co.  v.  Dulfey,  48  Ga.  868,  tli»- 
court  held  the  facts  came  within  section  2908  of  the* 
Revised  Code  ^'whitot  a  party  injured  may  lawf  oUy^ 
receive  pay  for  the  damage  he  has  received  from  » 
crime,  and  may  make  a  contract  therefor,  yet  if^ 
any  attempt  to  made  to  satisfy  the  public  olfenae* 
or  to  suppress  a  prosecution  therefor,  it  vitiates  the 
entire  agreement.** 

Where  a  father  was  induced  to  sign  a  note  for  hi». 
son*s  defalcations  in  order  to  free  him  from  arrest. 
the  court  held  the  note  void.   Shenk  ▼.  Phelps,  S> 
111.  App.  612. 

In  the  above  case  the  facts  showed  imprisonment- 
of  the  son,  and  intimation  that  the  father*s  note- 
would  be  taken,  a  refusal  of  counsel^  advice  to  the 
eon,  close  confinement  and  watch  over  the  son.  till 
he  saw  hto  father  with  the  sherifl*s  men;  sever;) 
sickness  of  the  father  in  which  he  was  more  or  less 
under  the  influence  of  morphine,  and  the  coura 
stated  that  it  was  not  material  whether  the  instru- 
ment  was  executed  under  the  influence  of  tlie- 
8lieriff*s  men  or  not,  it  being  suflSclcnt  that  the 
father  saw  the  son  in  custody  charged  with  a  crime 
which  would  send  him  to  prison,  from  which  posi* 
tion  the  father  was  made  to  believe  there  waa  n<^ 
other  way  of  escape.   Shenk  v.  Phelps,  supra. 

In  Allison  v.  Hess,  28  Iowa,  888,  it  was  sought  to> 
enjoin  the  prosecution  of  an  action  for  forcible 
entry  and  detainer,  upon  the  ground  that  the  leaae 
and  conveyance  under  which  possession  vraft. 
sought  were  obtained  by  the  defendants  fkom  the. 
plaintiff  in  order  to  stifle  a  proseoutioii  of  tli^ 
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3f  $12,000  in  wLicb  the  defendant  bad  an 
eqaity  of  $0,000,  tbc  otber  $6,000  of  wbicb 
DeloDged  to  Stx>ne,  a  cousin  of  Mr.  Euswonn. 
rii.i  Gebbart  tbcn  told  ber  tbat  be  bad  notes 
with  bim  for  $4,900  wbicb  ber  busband  bad 
forged;  tbat  be  would  bave  tbe  Pinker  ton 
detectlTes  take  ber  biiaband  back  to  Obio  and 
put  bim  in  tbe  bospital  until  be  was  able  to 
(TO  to  jail,  and  would  tben  put  bim  in  prison. 
Tbat  abe  protested,  on  account  of  ber  bus- 
band's  dying  condition,  and  tbat  it  would 
rob  her  borne  and  ber  two  little  children  of  a 
father.  Tbat  sbe  almost  fainted.  Tbat  Oeb- 
hart  then  said,  "No  matter;"  tbat  be  bad 
come  as  agent  of  tbe  bank,  and  must  fulfill 
his  duty ;  tbat  be  must  either  take  Mr.  Eus> 
worm  back  to  Obio  or  sbe  must  take  up  these 
notes  which  Mr.  Eusworm  bad  forged.  Tbat 
thereupon  sbe  and  Gebbart  took  a  cab,  and 
drove  to  tbe  office  of  tbe  plaintiff's  attorney, 
and  that  tbe  attorney  tben  got  into  tbe  cab, 
and  they  all  drove  to  tbe  bouse  of  Stone. 
That  Stone  was  not  at  home,  and  so  she  left 


a  note,  requesting  bim  to  call  at  the  attor^ 
ney's  office  at  three  o* clock  tbat  aftcrnooii. 
Tbat  sbe  tben  returned  to  ber  home,  and  founct 
ber  busband  under  tbe  effects  of  a  sleeping 
powder,  but  sbe  was  cautioned  by  tbe  nurses 
not  to  speak  to  bim  for  fear  tbat  be  might 
die  from  tbe  effects.  Tbat  tbe  defendant  waft 
in  a  very  delicate  condition  and  weak  at  tbe 
time,  having  been  in  tbe  family  way  for 
more  tban  three  months,  but  tbat  sbe  managed 
to  get  back  to  tbe  attorney's  office  at  tbe  trmo- 
appointed.  Tbat  she  found  Gebbiu't  and  bia. 
attorney  there,  but  Stone  did  not  arrive  until 
some  minutes  afterwards.  Tbat  Oebbart  at 
once  repeated  bis  threats.  Tbat,  when  Stone- 
came,  she  introduced  Gebbart  to  bim  as  tbe- 
man  who  claimed  tbat  ber  busband  bad  forged 
notes  to  tbe  amount  of  $4,900,  and  tbat  be 
bad  come  there  to  secure  tbe  debt  Mr.  Eus- 
worm was  liable  for,  or  take  bim  back  to 
Obio.  Tbat  sbe  said  tbat,  in  order  to  prevent 
ber  busband  from  being  taken  back  to  Obia 
and  prosecuted,  she  was  willing  to  turn  over 


ptalntiirs  son  for  reoeiviDir  stolen  property,  the 
oonrc  held  the  oontract  was  a  com  promise  or  com- 
pouDdinflr  of  the  felony  and  Invalid,  as  prohibited 
b7  sections  4288, 4287,  of  tbe  Iowa  Statutes. 

Where  tlie  defendants  executed  a  mortarafire  for 
tbe  sole  purpose  of  relievlDflr  their  son  from  pros- 
ecudon,  being  induced  to  do  so  by  promises  not  to 
iwoeecate,  the  court  refused  to  enforce  the  mort- 
gaira    Peed  v.  McKee,  tf  Iowa,  689, 80  Am.  Kep.  68L 

Where  the  deftadants  insisted  that  a  note  was 
obtained  from  the  principal  defendant  by  duress 
and  threats  of  unlawful  imprisonment,  and  also 
upon  anagreement  to  suppress  a  criminal  prosecu- 
UoQ  and  therefore  iUogal  and  void,  the  facts  show- 
ing an  unsettled  account  between  the  principal 
debtor  and  the  plaintiffs,  the  former  insisting  that 
the  balance  was  less  than  claimed,  plaintiffs  con- 
tending otherwise  and  insisting  that  defendant  had 
been  guilty  of  embezzlement  and  communicated  to 
Ids  father,  and  also  the  other  defendant,  the 
father^  agent,  their  determination  to  prosecute 
unless  their  demand  was  paid,  a  charge  and  threat 
of  prosecution  being  made  a  few  days  before  the 
note  in  question  was  signed,  not  being  shown  to 
bare  been  retracted,  tbe  court  held  that  the  note 
nifrht  be  declared  void,  and  it  was  possible  tbat  the 
settlement  might  have  been  made  under  the  pres- 
sure of  the  charge,  that  it  was  entirely  a  question 
of  fact  wliether  the  note  was  extorted  by  the  fear 
of  prosecution  and  by  torturing  the  compassloD 
of  relatives  and  friends.  Taylor  v.  Jaques,  106 
Maas^zn. 

Where  tbe  evidence  tended  to  show  that  the  de- 
fendant executed  a  mortgage  by  threat  of  the 
prosecution  and  imprisonment  of  his  son,  the  court 
beld  such  mortgage  might  be  avoided.  Harris  v. 
Girmody,  181  Mass.  61,  41  Am.  Rep.  188. 

So  has  a  threat  to  prosecute  a  son  for  forgery. 
XMd. 

Where  a  bill  In  equity  alleged  no  consideration 
for  either  a  promissory  note  or  transfer  of  shares, 
and  that  plaintiif  was  induced  by  representations 
made  to  bim  by  defendant  that  plalntilTs  son  had 
made  a  false  return  as  treasurer  of  the  corpora- 
tion, under  tbe  Public  Statutes,  chapter  106.  section 
fiA,  and  threatening  a  prosecution  for  perjury 
Qoless  the  terms  were  complied  with,  the  doc- 
uments being  executed  for  the  protection  of  such 
ion,- the  court  held  there  was  duress  and  granted 
equitable  relief.  Bryant  v.  Peck  A  W.  Co.  164 
Mass.  480. 

in  the  above  case  the  court  also  beld  that  the 
Unnsactlon  was  Illegal  under  section  28  of  chapter 
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806  of  the  Public  Statutes,  and  that  tbe  parties 
suinding  on  an  equal  footing,  neither  of  them  had^ 
a  remedy  against  the  other.    Bryant  v.  Peck  ft  W. 
Co.  suprcL 

Where  the  evidence  showed  the  procuring  of  a. 
warrant  for  the  purpose  of  obtaining  pecuniary 
satisfaction,  or  some  advantage  to  himself,  and  to> 
procure  the  signature  of  a  father-in-law  to  a  notet 
that  the  stopping  of  tbe  criminal  prosecution  waa> 
part  of  the  consideration,  and  induced  its  execu- 
tion, the  court  beld  the  writing  sued  upon  waa 
based  upon  an  illegal  consideration  and  could  not 
be  enforced  by  the  promisee,  a  party  to  such  iUe-^ 
gallty.   Snyder  v.  WUley,  88  Mich.  4B8. 

In  Meech  v.  Lee,  8S  Mich.  274,  where  tbe  plaintiff' 
sought  the  cancellation  of  two  notes  an^  mort- 
gages procured  from  her  under  drcumstanoea^ 
amounting  to  duress,  such  duress  being  the  threat- 
ened criminal  prosecution  of  her  son,  the  court 
decreed  the  same  void  as  being  given  for  the  pur- 
pose of  stifling  the  criminal  prosecution  and  there- 
fore illegal  as  against  public  policy. 

A  threat  to  procure  tbe  arrest  and  Imprisonment 
of  one^  son  under  a  false  and  criminal  charge,  and 
reasonable  ground  to  believe  that  such  threat  will 
be  exesuted,  will  constitute  duress.  Crlbbs  v. 
Sowle,  87  Mich.  840l 

In  Bodine  v.  Morgan,  8T  N  J.  Eq.  426,  a  father 
gave  a  mortgage  in  order  to  protect  himself  and 
his  son  from  prosecution  for  embezzlement:  there- 
heinir  nn  evidence  of  coercion  or  threats,  the  father 
having  continued  .to  work  for  the  plaintiffs  some- 
time after  without  objection  to  tbe  deed,  his  act 
was  held  voluntary  and  not  to  be  taken  advantage- 
of. 

Where  the  plaintiff  and  his  wife  sought  to  set 
aside  a  bond  and  mortgage,  upon  the  ground  that 
the  same  was  obtained  b3  fraud  and  duress,  under 
threats  of  an  attorney  for  the  defendant,  that  un- 
less they  were  executed  a  conveyance  from  the  son 
of  the  plaintiff  to  bim  would  be  set  aside  as  fraud- 
ulent, and  the  son  would  be  prosecuted,  the  court 
ordered  the  bond  and  mortgiage  thus  given  to  be 
set  aside  as  obtained  through  duress,  the  plaintiif 
not  being  liable  for  the  son*s  defalcation.  Fisher 
V.  Bishop,  86  Hun,  112. 

In  Strang  v.  Peterson,  66  Hun,  418,  where  iik. 
answer  to  foreclosure  proceedings  the  defendant 
pleaded  fraud  and  duress  and  alleged  execution  of 
tbe  deed  under  an  agreement  to  suppreas  a  crim- 
inal prosecution  against  her  son,  guilty  ot  forgery,, 
tbe  prosecution  being  stopped  by  the  giving  of 
the  mortgage,  tbe  court  beld  the  drouoistance^ 
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^er  equity  in  the  mortgage  mentioned  to  se- 
cure the  plaintiff.  Sione  stepped  out  and 
^got  the  mortgage,  and  returned  with  it  in  a 
few  minuies.  and  thereupon  Gebhart  and  his 
attorney  took  the  mutter  under  advisement, 
with  an  agreement  that  she  and  Stone,  re- 
apectively,  would  meet  them  at  the  same 
office  the  next  morning  at  11  o'clock.  That 
«he  was  compelled  to  wait  in  tlie  rain  for  a 
long  time  for  the  cable  cars.  That  she  got 
home  about  8  o'clock  in  the  evening.  That 
«he  found  her  children  waiting,  and  her  hus- 
band scarcely  able  to  open  his  eyes.  That 
"She  retired  without  eating  anything;  and 
«pent  a  sleepless  night.  That,  upon  return- 
ing to  the  attorney's  office  the  next  morning, 
ishe  found  Gebhart  and  Stone  there.  That 
•Gebhart  refused  to  accept  the  security  she 
had  offered,  for  the  reason  that  Stone's  part 
of  the  mortgage  was  prior  to  hers.  That 
■Gebhart  finally  offered  to  accept  the  security 
if  Stone  would  agree  in  writing  to  prorate 
^ith  the  plaintiff  in  the  mortgage.     That 


Stone  at  first  refused.  That  Gebhart  then 
repeated  his  threats,  and  the  defendant  cried 
and  begged  of  Stone  to  consent,  and  thus 
save  her  husband,  and  that  he  would  lose 
nothing  by  it ;  and  thereupon  Stone  consent- 
ed, and  signed  the  agreement,  and  the  de- 
fendant signed  the  note  in  suit.  That  Gebhart 
then  handed  an  envelope  to  Stone,  supposed 
to  contain  the  note  of  $flOO  and  the  note  of 
$4, 100,  each  signed  "  M.  Kusworm, "  and  also 
the  notes  to  the  aggregate  amount  of  seven 
or  eight  thousand  dollars  held  by  the  plain- 
tiff as  collateral  thereto,  and  that  Stone  there- 
upon, and  in  the  presence  of  Gebhart,  handed 
the  envelope  with  the  notes  therein  to  the 
defendant  with  direction  to  give  them  to  her 
husband.  That  the  defendant  took  the  en- 
velope with  the  notes  therein  from  Stone, 
and  delivered  them  to  her  husband  as  so  di- 
rected. That  she  did  not  examine  the  notes 
in  the  office,  and  never  saw  them  thereafter, 
and  had  no  knowledge  as  to  where  they  were. 
That  she  had  no  conversation  with  Stone. 


•amounted  to  duress,  as  fear  of  a  prosecution  of  a 
near  relative  amounted  to  such  duress  as  would 
«void  a  Bcourlty  obtained  by  means  thereof. 

In  the  above  case  the  security  was  given  to  a 
third  party  for  the  purpose  of  stifling  the  proseou- 
lion  against  tbe  son  for  forgery,  and  the  court 
held  It  void,  bat  against  such  decision  Dykman.  J^ 
^dissented,  holding  the  case  distinguishable  from 
Adams  v.  Irving  Nat.  Bank.  6  L.  R.  A.  481. 116  N.Y. 
ins,  and  Endle  v.  Bllmmon.  28  K.  Y.  9.  82  Am.  Dec. 
:^8S.  as  in  those  cases  payments  had  been  made  on 
the  securities  executed  and  the  threats  of  arrest 
had  proceeded  from  the  creditors  while  in  that  ac- 
tion, the  forgery  did  not  concern  tbe  plaintiff. 

Where  a  note  was  given  by  a  father  and  son  as  a 
•oonsideratlon  for  the  release  of  the  son  from  ar- 
Test,  under  a  false  charge  of  felony,  the  court  held 
In  a  suit  by  the  holder  of  the  note  who  took  the 
^eame  with  knowledge  that  the  same  was  void,  and 
that  being  corrupt  in  Its  origin,  tbe  protection  of 
the  law  extended  only  to  bona  fide  holders  of  com- 
mercial paper.    Osbom  v.  Robblns,  86  N.  Y.  885. 

Where  in  an  action  to  foreclose  a  mortgage  the 
•defense  was  duress  based  upon  the  fact  that  de- 
fendant's action  was  Induced  by  representations 
that  It  alone  would  save  the  son  from  state  prison, 
-and  by  the  son's  threats  of  suicide,  the  court  held 
that  this  was  not  in  any  legal  sense  duress.  Metro- 
politan L.  Ins.  Co.  V.  Meeker,  85  N.  Y.  614. 

In  Roll  V.  Baguet,  4  Ohio.  400,  22  Am.  Dec.  760, 
the  defendants  pleaded  that  the  note  in  question 
was  given  to  save  the  son  of  one  of  the  defendants 
Yrom  a  threatened  Indictment  for  larceny,  for 
which  the  son  stood  In  danger  of  the  penitentiary, 
7>lalntill  promising,  for  the  consideration  men- 
tioned, to  desist  from  such  prosecution  and  refrain 
from  appearing  before  the  judicial  tribunal  to  give 
'evidence  against  him.  and  also  to  endeavor  to  sup- 
press an  investigation  of  the  charpre:  the  court 
^cld  that  the  claim  on  the  note  could  not  be  en- 
forced. 

Where  a  mother  was  Induced  to  execute  a  Judg- 
mcnt  note  under  threats  that  unless  she  did  so  the 
plaintiff  would  have  her  son  in  jail  before  night. 
The  facts  showing  that  she  was  aged  and  in  an  unfit 
•condition  to  transact  buslnc^ss,  that  tbe  tbrentR 
persisted  In  were  such  as  thoroughly  frightened 
^er  and  deprived  her  of  her  free  execution,  the 
court  held  there  could  k)e  no  reco\ery  upon  the 
Instrument.    Jordan  v.  Elliott.  12  W.  N.  C.  56. 

In  National  Bank  of  Oxford  v.  Kirk.  90  Pa.  49, 
tbe  note  was  executed  to  save  defendant's  son 
•f rom  arrest  for  forgery,  and  the  court  held  the 
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note  void.  It  being  made  upon  an  llleflrai  consider- 
ation, the  Pennsylvania  Act  of  March  31. 18G0.  Pam- 
phlet Laws,  887.  providing  that  any  person  having 
a  knowledge  of  the  actual  commission  of  forgery, 
who  should  take  money  or  promise  thereof  in  or- 
der to  conceal  the  crime,  was  guilty  of  a  misde- 
meanor. 

In  Swope  V.  Jefferson  F.  Ins.  Go.,  98  Pa.  2SL  ft  was 
alleged  that  a  mortgage  given  by  a  father  to  secure 
money  stolen  by  his  son  from  the  defendant  com- 
pany was  obtained  by  duress.  The  court  held  that 
in  order  to  Invalidate  the  mortgage  It  must  be 
shown  tliat  the  party  accused  was  guilty,  and  that 
an  agreement  not  to  prosecute  was  entered  Into, 
and  there  should  be  such  a  preponderance  of  evi- 
dence as  would  justify  a  jury  in  finding-  a  felony 
was  committed. 

Where  the  evidence  showed  that  the  obligor  of 
a  bond  and  his  father  had  been  Indicted  for  con- 
spiring to  cheat  and  defraud  the  creditors  of  tbe 
father,  upon  which  charge  they  were  convicted, 
and  the  son  alleged  that  he  executed  the  bond  under 
the  influence  of  representations  made  to  him  by 
tbe  creditors  that  if  he  did  not  do  so  he  would  be 
sentenced  to  the  penitentiary,  while  if  he  executed 
the  bond  his  sentence  would  be  a  nominal  one.  the 
court  held  it  was  a  question  of  fact  for  the  decis- 
ion of  the  jury  whether  there  was  duress  or  not. 
and  that  an  instruction  to  the  jury  that  if  they 
should  find  that  the  bond  was  obtained  by  duress, 
or  was  given  in  pursuance  of  the  agreement  to 
turn  aside  the  course  of  justice,  or  prevent  the 
prosecution  or  punishment  of  crime,  it  was  not 
binding  and  their  verdict  should  be  in  favor  of  the 
defendant  m  issue,  was  a  favorable  instruction. 
Avery  v.  Layton.  119  Pa.  604. 

In  Foley  v.  Greene,  14  K.  L  618, 61  Am.  Bep.  419, 
a  note  and  mortgage  alleired  to  have  been  executed 
by  a  mother  in  order  to  save  her  son  from  a  prose 
cution  for  embezzlement,  she  being  terrified  at  the 
time,  and  a  poor  and  Isrnorant  woman  induced  to 
give  the  same  by  promisaa  that  if  she  did  so  the 
whole  matter  would  be  kept  quiet  and  no  criminal 
charsre  brought,  a  pressure  being  exerted  which 
had  and  was  intended  to  have  the  effect  of  a  direct 
threat  by  the  defendant,  the  evidence  showing  the 
execution  of  the  documents  with  a  knowledge  that 
hey  were  given  upon  .that  understanding,  were 
held  invalid. 

Wiiere  the  plaintiff  gave  the  notes  in  order  to 
cover  a  forgery  committed  by  bis  son,  the  evidence 
showing  that  at  tbe  time  he  was  greatly  moved 
and  distressed  and  wept  bitterly,  was  almost  in  a 
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«Dd  did  not  see  him  on  either  of  the  days 
tneotioQed  except  in  the  preseDce  of  Gebhart 
«Qd  his  attorney.  That  Stone  did  not  see  Mr. 
Kusworm  on  either  of  those  days,  and  had 
Dot  seen  him  for  several  weeks  before,  and 
did  not  see  him  for  several  weeks  afterwards. 
That  the  only  connection  Stone  had  with  the 
natter  was  by  reason  of  his  owning  a  part  of 
the  mortgage  as  mentioned.  That  the  defend  • 
ant  did  not  know  what  her  husband  had  done 
with  the  notes.  That  he  died  December  5, 
1892,  and  she  was  the  executrix  of  his  will. 
That  she  had  looked  over  her  husband's  pa- 
pers, but  had  never  found  the  notes.  The 
defendant  positively  swears  that  she  never 
signed  the  $800  note  or  the  $4, 100  note,  and 
that  she  never  authorized  her  husband  to  sign 
either  of  these  notes  or  any  notes ;  but,  on 
her  cross-examination,  a  power  of  attomev 
was  presented,  bearing  date  September  18, 
1891,  and  which  she  admits  to  have  been 
signed  by  her;  authorizing  her  husband  to 
sign  and  indorse  notes;  and  it  is  contended 


on  the  part  of  the  plaintiff  that  Mr.  Kus- 
worm signed  the  $800  note  and  the  $4,100 
note,  respectively,  •*M.  Kusworm, "  meaning 
thereby  the  defendant,  Mollie  Kusworm,  in- 
stead of  Moses  Kusworm.  Whatever  may  be 
the  fact  in  that  regard,  vet  the  evidence  in 
the  record  is  very  strongly  against  any  such 
contentions.  There  is  no  evidence  that  either 
of  those  notes  was  signed  by  an  agent  instead 
of  the  principal.  There  is  no  evidence  that 
Oebhart  at  any  time  during  any  of  the  sev- 
eral interviews  mentioned  claimed  or  pre- 
tended that  the  defendant  was  the  maker  of 
either  of  those  notes,  or  that  the  defendant 
was,  at  any  time  before  the  making  of  the 
note  in  suit,  in  any  way  indebted  to  the 
plaintiff,  or  that  he  was  there  seeking  security 
for  any  indebtedness  of  the  defendant.  Since 
the  verdict  was  directed  for  the  plaintiff,  we 
must,  for  the  purposes  of  this  appeal,  assume 
that  the  $^00  note  and  the  $4, 100  note  were 
each  sigued  "JiL  Kusworm**  by  Moses  Kus- 
worm, as  and  for  his  own  signature,  and  not 


«tare  of  mental  aberration  and  weU  nigh  crazy, 
the  court  ordered  the  notes  canceled.  Goffman  v. 
Lookoat  Bank,  6  Lea,  232, 40  Am.  Bep.  81. 

In  Goffman  v.  Lookout  Bank,  mipra^  the  notes 
«xecated  by  the  father  were  for  a  lanrer  amount 
of  money  than  his  entire  property  would  brlngr  at 
a  f<»t9ed  sale,  and  greater  than  the  amount  of  the 
forged  notes. 
I  Where  a  mortgage  was  executed  by  a  father 
under  an  agreement  that  if  given  the  prosecution 
of  hiB  80D  should  be  bushed  up,  it  was  beld  it  must 
he  eho wo  that  the  offeoae  was  committed,  or  tliat 
the  prosecution  had  been  oomoieuced.  a  mere 
tbreat  of  prosecution  not  being  sufQcieni,  in  order 
to  amount  to  a  defense  in  compounding  a  felony. 
Cariin  v.  Henton,  9  Wis.  476. 

Where  the  facts  clearly  showed  that  the  mother 
vasso  pat  in  fear  and  under  terror  by  repeated 
threats  of  imprfsooment  of  her  son;  was  so  unduly 
Influenced  and  overpowered  by  such  threats,  that 
cbe  did  not  sign  away  her  property  of  her  own  free 
wliu— bar  deed  was  declared  void.  McGormlok 
HarreetiDg  Mach.  Go.  v.  Hamilton,  78  Wis.  486. 

In  McCormick  Harvesting  Mach.  Go.  v.  Eiamil- 
ton.  73  Wis.  486,  tbe  above  case,  it  was  sought  to 
foreclose  a  mortgage  by  the  husband  and  wife 
upon  tbe  homestead  executed  under  duress  and 
uadoe  influence  of  threats  of  prosecuting  the  son 
for  crime,  of  which  it  was  not  shown  that  he  was 
fQllty,  the  testimony  not  even  proving  a  suspicion 
of  crime,  the  court  held  the  mortgage,  so  far  as 
tbe  homestead  was  concerned,   was  absolutely 

TOid. 

In  Schults  ▼.  Onlbertson.  49  Wis.  IflB.  where  the 
evidence  staowed  a  note  given  by  plalntiflT  under 
doresB,  the  defendant  having  extorted  it  through 
threats  to  arrest  and  prosecute  plaintifTs  son 
for  burglary  or  larceny,  the  jury  having  found 
that  the  note  was  not  only  given  but  was  paid 
Tmder  dnress,  tbe  court  refused  to  disturb  the  ver- 
dict m  the  piaintilTs  favor. 

Where  a  son  took  promissory  notes  fraodulently 
tedoTsed  by  bim  tn  taJs  father's  name  to  bankers, 
with  whom  both  be  and  his  father  were  customen<, 
tbe  father's  attention  being  called  to  one  note,  the 
eridence  not  showing  that  tbe  father  really  under- 
itood  tbe  nature  of  the  transaction,  it  was  held, 
tbo  forgery  being  subsequently  discovered  and  not 
denied  by  tbe  son,  the  bankers  insisdag  upon  a 
settlemenS  though  without  any  direct  tbreat  or 
prosecution,  to  which  the  f  atber  was  a  party,  con- 
sented and  executed  an  agreement,  the  notes  being 
^T«red  up  to  him,  that  the  agreement  was  in- 

«  L.  a  A. 


valid.  Williams  v.  fiayley,  L.  B.  1  H.  L.  200. 85  L. 
J.  Ch.  nr,  12  Jur.  N.  8.  87S,  14  L.  T.  N.  S.  802. 

In  Seear  v.  Cohen,  45  L.  T.  N.  S.  689,  an  action 
was  brought  by  a  trustee  in  bankruptcy  to  recover 
the  amount  due  of  composition  notes  given  by  the 
son  and  nephew  of  Uie  bankrupt,  the  defense  be- 
ing, and  they  were  given  under  the  belief,  that  the 
bankrupt  would  be  criminally  prosecuted  for  of- 
fenses against  the  bankruptcy  act  believing  ttie 
representation  made  to  be  true  and  alleging  that 
had  it  not  been  for  such  instrument  tbe  notes 
would  not  have  been  given,  it  was  beld  that  the 
contract  was  entered  into  under  duress  and  threats 
of  criminal  proceedings  and  therefore  void. 

In  Shattuck  T.  Watson,  7  L.  R.  A.  551, 53  Ark.  147, 
It  was  held  that  papers  executed  to  shield  the 
maker's  son  from  a  threatened  prosecution  for  s 
felony  of  which  the  son  was  guilty  were  not  ex- 
cuted  under  undue  influence  or  duress,  so  as  to  re- 
quire their  cancellation. 

Where  the  son,  guQty  of  a  felony,  was  threatened 
with  prosecution  for  crime  unless  the  amount  ob- 
tained was  secured,  it  was  held  it  was  not  a  threat 
to  prosecute  on  a  simulated  charge  in  order  to  ex- 
tort money.   Shattuck  v.  Watson,  tupra. 

So  where  a  minor  son  was  sued  olviUy  for  assault 
and  battery  and  attached,  the  defendant  accompa- 
nying his  son  to  the  office  of  the  oomplalnanfs  at- 
torney, and  after  negotiations  paid  a  sum  of  money 
and  gave  his  note  for  another  upon  which  the  ac- 
tion was  withdrawn,  it  was  held  in  an  action  upon 
the  note,  no  threats  being  made  and  the  defendant 
and  his  son  fully  understanding  tbe  son's  liability 
to  criminal  prosecution,  that  there  was  no  duress, 
either  actual  or  constructive.  Mascolo  v,  Montes- 
anto,  61  Gonn.  60. 

In  an  action  to  recover  moneys  paid  by  a  father 
and  brother  to  protect  a  son  and  brother  from  con- 
viction on  a  charge  of  embezzlement,  it  was  held, 
there  being  advice  given  by  the  brother,  who  was 
a  lawyer,  that  a  settlement  had  better  be  effected, 
as  the  matter  was  punishable  criminally,  but  there 
was  no  actual  threat  of  prosecution,  the  money 
paid  was  not  recoverable  upon  the  ground  of 
di)re«is.  St  Louis,  A.  ft  T.  H.  R.  Gc.  v.  Thomas,  85 
HI.  464. 

In  Toungs  v.  Simm,  41 HL  App.  28,  the  plaintiff 
paid  a  sum  of  money  as  surety  for  the  defendant, 
who  at  the  time  was  engaged  to  be  married,  and 
threatened  to  have  the  defendant  arrested  for  ob- 
taining money  by  false  pretenses  unless  he  paid 
the  claim,  and  persisting  in  his  threat  drew  up  a 
note  which  defendant  took  away  and  returned 
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as  and  for  the  siniature  of  his  wife.  There 
is  no  evidence  that  Mr.  Kuswoim  actually 
forged  an^  note,  but  simply  that  Qebhart 
charged  him  with  having  forged  the  notes, 
as  mentioned.  It  is  true^that  the  defendant 
testified  to  the  effect  that  Gcbhart  claimed 
that  he  had  forged  notes  in  the  amount  of 
$4,900;  but,  from  the  whole  evidence,  it  is 
veni'  apparent  that  the  real  charge  made  by 
Geblmrt  was  to  the  effect  that  Mr.  Kusworm 
had  forged  sundry  names  to  the  four,  five,  or 
six  notes,  aggregating  seven  or  eight  thou- 
sand dollars,  which  the  plaintiff  held  as 
collateral  security  for  his  indebtedness  to  the 
plaintiff  bank,  as  mentioned.  Upon  such 
evidence  the  trial  court  directed  a  verdict  in 
favor  of  the  plaintiff  and  against  the  defend- 
ant. The  correctness  of  such  ruling  is  the 
only  question  here  for  review. 

Manifestly,  the  defendant  cannot  avoid 
paying  the  note  upon  the  mere  ground  that 
It  'was  given  to  compound  a  felony.  Gatliri 
▼.  Benton,  9  Wis.  4T7 ;  SchulU  v.  (Jatlin,  78 


Wis.  611.  The  only  defense  available,  if  any, 
would  seem  to  be  that  the  defendant  was 
prevailed  upon  to  give  the  note  in  suit  by 
duress.  As  a  general  rule  the  defense  of  du- 
ress is  not  available  in  an  action  upon  a  note 
given  to  prevent  the  criminal  prosecution  of 
another  person.  To  this  rule  there  are  cer- 
tain well-established  exceptions.  Among 
other  exceptions,  a  wife  may  avoid  her  con- 
tract, otherwise  valid,  by  reason  of  a  threat- 
ened criminal  prosecution  of  her  husband, 
and  conversely ;  and  so  a  father  may  avoid 
his  contract  by  reason  of  a  threatened  crim- 
inal prosecution  of  his  son.  and  conversely. 
Thus  in  BagUy  v.  Willianut,  4  Giff.  638,  af^ 
firmed  Williams  v.  BayUy,  L.  R.  1  11.  L.  200,^ 
a  son  forged  his  futher's  name,  as  indorser^ 
upon  certain  promissory  notes,  and  obtained 
money  thereon  from  his  bankers.  The  fact 
of  the  forgeries  having  been  discovered, 
which  the  son  did  not  deny,  the  bankers, 
without  any  direct  threat  of  any  prosecution^ 
insisted  upon  a  settlement,  to  whidi  the  fa- 


with  It  slirned  by  himself  and  hto  mother,  tbe  de- 
fendants in  tbe  action,  tbe  evidence  showinir  that 
tbe  son  Informed  bis  mother  of  the  threatened  ar- 
rest and  that  she  signed  It  solely  because  she  be- 
lieved and  feared  that  tbe  threat  would  be  carried 
out,  and  the  son  also  testified  that  he  sffrned  the 
note  solely  because  he  had  the  same  belief  and  fear, 
but  tbe  facte  did  not  show  that  any  complaint  had 
been  made  or  warrant  Issued,  nor  that  there  was  a 
representation  or  belief  that  anything  of  the  kind 
bad  been  done  the  plaintiff  not  havluKac  hand  any 
means  of  arresting  the  defendant,  and  there  was 
nothingr  but  the  statement  of  the  son  to  show  that 
there  was  a  well-grounded  fear  of  arrest,  or  that 
he  had  such  a  fear  at  all.  Neither  was  it  shown 
that  the  mother  had  any  reason  to  believe  or  fear 
that  the  plaintiff  bad  means  at  hand  for  carrying 
out  the  threat,  and  there  was  no  lack  of  opportuni- 
ty or  time  to  consult  friends  and  counsel,  the  son 
being  perfectly  free,  and  neither  he  nor  bis  mother 
were  shown  to  be  agitated  or  excited.  The  court 
held  duress  was  not  shown. 

Where  the  parties  agreed  to  refer  the  matter  to 
arbitration  and  upon  the  award  tbe  note  In  suit  was 
given,  the  plaintiff  having  made  a  complaint 
against  the  principal  defendant  and  procured  a 
warrant  for  his  arrest,  the  reference  finding  no 
arrest  made  but  that  one  was  threatened  unless  a 
settlement  was  effected,  the  officer  testifying  that 
be  would  not  have  suffered  the  principal  to  escape, 
the  fear  of  the  prosecution  of  the  warrant  induc- 
ing the  principal  defendant  to  enter  into  the  arbi- 
tration and  also  to  acoeed  to  the  final  proposition 
to  give  the  note  with  his  father  as  surety,  the  court 
held  the  prosecution  of  the  warrant  and  the  arrest 
as  incident  to  it  being  a  lawful  proceeding,  tbe 
threat  thereof,  and  the  fact  that  the  defendant 
was  induced  by  it  to  give  a  note,  did  not  constitute 
duress  as  it  would  have  done  if  he  had  acted  from 
the  fear  of  unlawful  imprisonment.  Eddy  v.  Her- 
rin,  17  Me.  888, 86  Am.  Dec.  261. 

In  Seymour  v.  Prescott,  69  Me.  876,  action  was 
brought  upon  a  promissory  note,  the  defense  alleg- 
ing that  it  was  obtained  through  duress  in  refus- 
ing to  aUow  the  defendant  to  leave  the  jurisdic- 
tion unless  he  signed  tbe  note,  which  was  for  the 
purpose  of  securing  his  son*s  debt,  the  court  held 
there  was  no  duress  such  as  would  amount  to  a  de- 
fense on  the  note,  there  being  no  menace  of  vio- 
lence, and  no  threatened  prosecution  or  arrest. 

In  Haynes  v.  Budd,  108  N.  Y.  878, 56  Am.  Rep.  816, 
It  was  sought  to  recover  back  from  a  bona  Ode 
holder  the  amount  of  a  promissory  note  upon  the 

86  L.  H.  A. 


J  ground  that  it  was  given  to  compound  and  settle  a 
{supposed  felony  or  misdemeanor,  and  extoned 
from  the  plaintiff  and  his  wjfe  by  threats  of  public 
charges  against  the  8on*B  character,  and  thnt  ir  wo? 
executed  in  fear  of  i  he  same.  Tbe  court  bold  that 
although  duress  exigted.  the  parties  being  in  jiaTi 
delicto^  relief  would  not  be  granted. 

In  Slmms  v.  Barefoot.  8  K.  C.  402,  it  was  stated 
that  evidence  could  not  be  given  to  prove  that  tbe 
son  of  one  of  tbe  obligors  was  in  duress,  and  that 
she  executed  the  deed  to  procure  bis  enlargement 
and  that  the  other  obllKor  executed  it  as  her 
surety,  for  the  duress  of  the  son,  who  Is  a  stranger, 
cannot  render  tbe  deed  InvaUd. 

Where  a  note  and  mortgage  were  given  to  satisfy 
an  amount  which  tbe  makers  knew  and  felt  that 
tbe  son  ought  to  satisfy,  it  was  held,  there  being  no 
duress  or  undue  Influence,  that  they  were  bound, 
thereby.   Oatlin  v.  Henton,  9  Wis.  nn, 

▼•  Z\>  rslieiw ftusbamlorioCfs, 

The  rule  is  firmly  established  that  In  relation  to 
husband  and  wife,  or  parent  and  <dif]d,  each  may 
avoid  a  oontraot  induced  and  obtained  by  threats 
of  Imprisonment  of  the  other,  and  it  is  of  no  con- 
sequence whether  tbe  threat  Is  of  a  lawful  or  un- 
lawful imprisonment.  Adams  v.  Irving  Mat.Bank, 
6  L.  R.  A.481, 116  N.  Y.  606;  McOintick  v.  Commlns* 
8  McLean,  168:  Merchant  v.Cook,  21  Wash.  H  Rep.  88. 

An  exception  to  tbe  general  rule  exists  In  the 
case  of  a  husband  and  wife,  the  rule  being  that 
they  may  avoid  a  coutract  if  It  was  made  to  relieve 
the  other  from  duress.  Harris  v.  Oarmody,  181 
Mass.  51, 41  Am.  Rep.  188. 

Tbe  exception  in  favor  of  husband  and  wife  is 
not  based  solely  upon  the  legal  fiction  that  they  are 
in  law  one  person,  but  rather  upon  the  nearness 
and  tenderness  of  tbe  relation.    Ibid. 

A  wife  will  not  be  bound  by  a  mortgage  executed 
by  her,  if  her  execution  thereof  Is  induced  by  a 
fear  caused  by  threats  of  an  illegal  prosecution  of 
her  husband.  Wlnfleld  Nat.  Bank  v.  Groco,  16 
Kan.  620. 

A  wife  cannot  be  considered  to  have  consented 
In  a  legal  sense  when  she  has  been  induced  to  se- 
cure the  debt  of  her  husband  by  threats  to  prose- 
cute him  for  the  crime  if  she  diould  refuse  to  do 
so.     Merchant  v.  Cook,  9upra, 

To  threaten  a  wife  with  the  imprisonment  of  her 
husband  has  been  held  menace.  MclCahon  v. 
Smith,  47  Conn.  221,  86  Am.  Rep.  67;  Compton  v. 
Bunker  Hill  Bank,  96  111.  801, 86  Am.  Rep.  147:  Singec- 
Mfg.  Co.  V.  Rawson,  60  Iowa«  634. 
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iber  was  to  be  a  party.  Tbe  Tatlier  consent- 
ed, and  agreed  in  writing  to  make  an  equita- 
ble mortgage  of  his  property  to  secure  his 
son's  indebtedness ;  and  it  was  held  that  the 
father  was  not  a  free  and  voluntary  agent  in 
the  making  of  such  a^ecment,  and  hence 
that  the  same  was  iuralid.  The  threatening 
language  to  the  father  in  that  case  was :  **li 
the  bills  are  yours,  we  are  all  right.  If  they 
are  not,  we  have  only  one  course  to  pursue ; 
we  cannot  be  parties  to  compounding  a  fel- 
ODV.  It  is  a  serious  matter.  It  is  a  trans- 
portation for  1  ife. "  This  Is  exceedingl  v  mi  Id 
when  compared  with  the  language  addressed 
to  Mrs.  Eusworm,  and  yet,  in  the  opinion  of 
Lord  Westbury  in  that  case,  it  is  said:  '^I 
regard  this  as  a  transaction  which  must  nec- 
essarily, for  purposes  of  public  utility,  be 
stamped  with  invalidity,  because  it  is  one 
which  undoubtedly,  in  the  first  place,  is  a 
<lep:irture  from  what  ought  to  be  the  prin- 
<:il)Ies  of  fair  dealing  between  man  and  man  ; 
anl  it  is  also  one  which,  if  such  transactions 


existed  to  any  considerable  extent,  would  ba 
found  productive  of  great  injury  and  mis* 
chief  to  the  community.**    The  same  princi- 
ple has  frequently  been  applied  in  avoiding 
contracts  made  to  prevent  the  criminal  prose- 
cution of  a  parent  or  child,  a  husband  or  a 
wife,    not  only   in   England,    but  in   this 
country.    Whitmore  v.  FarUy,  43L.  T.  N.  8. 1 92, 
affirmed,  45  L.  T.  N.  8.99 ;  Seear  v.  Cohtin,  45 
L.  T.  N.  B.  689 ;  McClaUhU  v.  Haslam,  63  L. 
T.  N.  8.  876 ;  Harrii  v.  Carmody,  181  Mass. 
51,  41  Am.  Rep.  188 ;  Foley  v.  Oreene,  14  K. 
I.  618,  1  Am.  Kep.  419 ;  Coffman  ▼.  Lookout 
Bank,   6  Lea,  282,  40  Am.  Kep.   81 ;  IfirH 
Nat.  Bank  of  Nevada  v.  Bryan,  62  Iowa,  42 ; 
Southern  Exp,    Co.  v.  Dujfey,    48  Ga.   858; 
National  Bank  of  Oxford  v.  Kirk,  90  Pa.  49 ; 
Jordan  ▼.  EUiott,  12  W.  N.  C.  56 ;   Sharon 
V.  Oager,  46  Conn.  189 ;  McMdhon  v.  Smith, 
47  Conn.  221,  86  Am.  Rep.  67 ;  Central  Bank 
of  Frederick  v.  Copeland,  18  Md.  805,  81  Am. 
Dec.  697;  Tapley  v.   Tapley,   10  Minn.   448 
(Oil.  860),  88  Am.  Dec.  76;  Meeeh  t.  Lee, 


Fraud  or  impoaicion  may  not  be  sbowo— either  tbe 
fMities  may  be  fuJly  acquitted,  yet  If  tho  wile  acted 
lustily  without  time  and  opportunity  for  dciiber- 
atioo.  In  the  absence  of  diMoterested  advise,  and 
vithout  opportunity  to  obtain  it,  or  if  she  acted 
onder  the  influence  of  threats  of  punishment  of 
her  husband,  or  of  extreme  terror,  or  of  appre- 
iienaion  of  his  impending  debt  and  her  motive  was 
his  reUef ,  a  court  of  equity  must  intervene  and  re- 
store her  to  the  condition  in  which  she  was  when 
induced  In  tbe  transaction.  Holt  v.  Airnew,  07 
Ala.30QL 

Where  tbe  wife  was  looking  to  the  relief  of  her 
husband*  and  the  facts  showed  that  she  sustained 
detriment  and  derived  no  corresponding  beneUt, 
mrtiiig  witli  all  her  rights  of  property-  and  obtain- 
ing no  adequate  valuable  consideration,  her  feel- 
ings being  acted  upon  by  her  distressed  condition 
known  to  the  other  parties,  the  court  held  that  the 
bifrhest  obUgation  of  right  and  justice  corapelled 
tbe  court  of  equity  to  investigate  jealously  and 
vigilentky,  and  to  undo  such  transaction  if  there 
were  any  traces  of  undue  influence  from  any 
source  or  advantage  taken  of  her  condition.     Ibid. 

In  Holt  V.  Agnew,  supra,  the  husband  of  the  ap- 
pellant was  the  secretary  of  an  insurance  com- 
pany, having  the  custody  of  its  funds  and  the 
appellees  were  sureties  of  his  official  bond  answer- 
able for  his  defaults,  the  facts  that  the  husband 
▼as  a  defaulter  to  the  company,  and  the  transac- 
tion was  entered  Into  with  tbe  wife  who  had  solely 
in  view  the  release  of  her  husband,  who  at  the 
Mate  was  harassed  In  mind  and  in  di^ad  of  crimi- 
nal proceedings,  but  li  was  not  shown  that  there 
▼as  any  imprisonment  or  threat  of  it.  or  of  a 
criminal  proeecution  of  the  husband,  and  the  court 
held  that  her  confidence  not  being  abused,  no  ad- 
vantage taken  of  her  condition,  her  acts  being  in- 
telligent and  spontaneous,  free  from  circumven- 
tion having  full  capacity,  were  executed  contracts 
and  oould  not  be  undone  by  any  court. 

In  McMahon  v.  Bmlth,  47  Oonn.  221,  86  Am.  Bep. 
47.  a  mortgage  given  by  a  wife  to  secure  the  re^ 
lease  of  her  husband  and  son  from  imprisonment, 
upon  a  ciiarge  of  obtaining  goods  under  false  pre- 
teoses,  was  held  unenforoible  in  equity,  the  con- 
Adetation  being  illegal,  and  the  instrument  being 
liven  to  sUeldla  public  offense. 

So  where  a  wife  signed  a  deed  under  the  pressure 
^  sa  nndentanding  that  her  husband  was  to  be 
proseented  for  embendement  unless  she  signed  it, 
tbe  oonrt  relieved  her  therefrom.  Merchant  v* 
Cook,  a  Wash.  L.  Bep.  68. 


In  Brooks  v.  Berry  hill,  20  Ind.  97,  the  husband, 
arrested  for  emt)ezzlement  was  taken  to  another 
state  by  the  chief  of  police,  to  procure  a  mortgage 
there  on  his  wife's  farm  to  secure  his  discharge,  the 
evidence  showing  that  the  wife  signed  the  paper, 
reljring  upon  a  statement  that  It  was  not  a  mort- 
gage of  the  premises;  that  if  she  had  known  that 
it  was  a  mortgage  she  would  not  have  signed  it; 
that  she  was  crying  and  In  great  distress  and  did 
not  notice  who  was  present  at  the  time.  The  court 
held  that  the  evidence  did  not  support  tiie  answer 
as  wm  set  factum^  but  that  the  defense  of  duress 
was  well  made  out,  there  having  been  a  prior  ar- 
rangement between  tbe  prosecutors,  tbe  constable, 
and  the  defendant  to  forego  the  prosecution  upon 
the  obtaining  of  such  mortgage,  the  defendant  l>e- 
ing  illegally  in  custody  under  tiie  warrant  of  an- 
other state. 

In  the  above  case  the  threat  used  was  to  take  the 
hustmnd  out  of  the  state  mto  the  Jurisdiction  in 
which  the  warrantiesued,  unless  the  mortgage  was 
executed,  andlit  was  in  conseqoenceSof  such  threat 
that  the  mortgage  was  unwillingly  executed. 
Brooks  V.  BerryhUl,  20  Ind.  97. 

The  facts  also  showed  that  a  Jury  might  well 
infer  from  the  evidence  that  the  criminal  prosecu- 
tion itself  was  gotten  up  simply  for  the  purpose  of 
extorting  tlie  mortgage.    Ibid. 

So  a  wife*s  mortgage  given  to  secure  her  hua» 
band^  debt  under  his  threat,  if  known  to  his  credi- 
tors, may  be  avoided  by  her  upon  the  ground  of 
duress.    Line  v.  Bllssard,  70  Ind.  28. 

In  Oreen  v.  'Scranage,  19  Iowa,  461,  87  Am.  Dec. 
447,  it  was  held  that  if  a  wife  was  induced  to  exe- 
cute a  mortgage  from  fear  excited  by  threats  made 
to  her  by  the  mortgagees,  of  an  illegal  criminal 
prosecution  against  her  husband,  the  ^Instrument 
would  not  bind  her. 

Where  the  notes  and  mortgage  were  In  the  hands 
of  Innocent  third  parties  who  sought  to  foreclose 
the  wif e*s  equity  it  being  proven  that  the  wife  did 
not  sign  the  note,  that  her  execution  of  the  mort- 
gage was  procured  by  duress  and  was  not  her  free 
and  voluntary  act;  section  1900  of  the  Gode  requir- 
ing the  concurrence  of  l>oth  the  husband  and  wife 
to  a  conveyance  or  mcumbranoe  of  the  hustMmd; 
and  the  wife  not  leaally  concurring  in  the  convey- 
ance—it was  held  that  between  the  wife  and  the 
mortgagee,  the  mortgage  was  void,  and  could  not 
be  en  forced.    Green  v.  Scranage,  supra. 

In  Singer  Mfg.  Co.  v.  Bawson,  60  Iowa,  884,  the 
court  refused  to  enforce  a  mortgage  against  a  wife, 
given  by  her.for.the  purpose  of  securing  her  hns- 
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82  Mich.  374 ;  En<fie  v.  Slimmon,  26  N.  Y. 
9.  82  Am.  Dec.  395 ;  Osbom  y.  RchHng,  86 
N.  T.  365 :  Adams  t.  Irving  Nat.  Bank,  116 
N.  Y.  606.  6  L.  R.  A-  491 ;  tkhulU  v.  Oul- 
bertMon,  46  Wis.  818,  49  Wis.  122;  Schultzr. 
GaUin,  78  Wis.  611.  Upon  these  adjudica- 
tions and  the  eyidenoe  before  ns,  it  is  veiy 
clear  that  the  note  upon  which  this  action  is 
brought  was  obtained  from  the  defendant  by 
duress,  and  is  for  that  reason  void.  It  is  con- 
tended, however,  that  duress  is  a  species  of 
fraud,  and  that  the  defendant  cannot  rescind 
the  contract  for  duress  without  first  restoring 
to  the  plaintiff  the  benefits  secured  by  mak- 
ing the  contract.  It  is  undoubtedly  true  that, 
if  a  party  invokes  the  aid  of  equity  to  set 
aside  a  contract  by  virtue  of  which  he  has  re- 
ceived a  bcDeflt,  he  will  be  required  to  restore 
such  benefit  as  a  condition  of  obtaining  such 
relief.  This  is  upon  the  familiar  principle 
of  estoppel  in  pais.  Thus,  where  a  party  af- 
firms a  contract  in  part,  he  is  thereby  estopped 
from  disaffirming  it  as  to  the  residue.    **  It  is  a 


doctrine,"  said  Nelson,  J.,  "when  properly- 
understood  and  applied,  that  concludes  the^ 
truth  in  order  to  prevent  fraud  and  falsehood, 
and  imposes  silence  on  a  party  only  when  iik 
conscience  and  honesty  he  should  not  be  al- 
lowed to  speak. "     Van  RensMlaer  y.  Kearney, 
5>  U.  8.  11  How.  326,  18  L.  ed.  715.     « la 
short  and  in  popular  language,"  said  Wilde, 
B.,  "a  man  is  not  permitt^  to  charge  the- 
consequences  of  his  own  fault  on  others,  and 
complain    of  that    whidi  he    has    himself 
brought  about. "    8wan  v.  North  Brituik  Am- 
traUuian  Go.  7  Hurlst.  &  N.  683.     •*  The  doc- 
trine of  estoppel  in  pais  always  presupposes- 
error  on  one  side  and  fault  or  fraud  upon  the 
other,  and  some  defect  of  which  it  would  be 
inequitable  for  the  party  against  whom  the- 
doctrine  is  asserted  to  take  auvantage. "    Mor- 
ffan  V.  Chicoffo  db  A.  B.  Cb.;96  U.  S.  716.  24 
L.  ed.  743.     The  question  recurs  whether, 
upon  the  principles  stated,  the  defendant  has. 
done  anything  to  estop  her  from  defending: 
against  the  note  in  suit.    She  is  not  here  in- 


band^B  debt  under  threato  of  prosecution  for  em- 
bezzlement. 

If  a  wife  to  Induced  to  execute  a  mortgage  by 
false  and  fraudulent^harges  of  embezzlement,  and 
threats  to  Institute  criminal  proceedings  a^ralnst 
her  husband,  such  mortgage  Is  void,  and  It  to  not 
material  that  she  admitted  that  she  signed  the 
mortgage  voluntarily  if  her  volition  was  gained  by 
such  fatoe  and  fTaudalent  charges  and  threats. 
Singer  Mfg.  Go.  v.  Bawson,  supra. 

In  First  Nat.  Bank  of  Nevada  v.  Bryan,  6S  Iowa, 
42,  the  evidence  showed  that  the  mortgage  in  ques- 
tion was  obtained  from  the  husband  and  wife  un- 
der a  threat  of  prosecution  the  former  t)eing  at 
the  time  locked  up  in  the  attorDey*s  office  and  not 
allowed  to  see  the  wife,  who  was  told  that  there 
was  a  warrant  for  bis  arrest,  and  that  if  she  would 
give  a  description  of  the  property  it  would  save  h  to 
arrest,  and  that  if  she  refused  to  do  so  he  would  be 
sent  to  the  penitentiary,  the  court  heid  that  the 
execution  of  the  mortgage  by  the  wife  was  not 
voluntary  but  obtained  by  duress.  Green  v.  Sora- 
nage,  supra,  followed. 

Bo  where  a  creditor  prooured  the  signatures  of 
man  and  wife  to  a  mortgage  to  secure  the  hus- 
band*s  debt,  representing  the  Instrument  as  a  docu- 
ment for  the  purpose  of  protecting  him  from  ar- 
rest and  imprisonment,  and  stating  that  it  was  not 
a  mortgage,  the  parties  being  old  and  their  eye- 
sight dim  so  that  they  were  not  able  to  read  the 
document  presented  to  them,  it  was  held  the  docu- 
ment would  be  ordered  oanceled.'as  invalid.  Win- 
Held  Nat.  Bank  v.  Grooo.  40  Kan.  (B90. 

In  Ban  v.  Zedlltz,  18S  Mass,  164,  the  wife  of  the 
defendant,  upon  the  eve  of  her  marriage,  was  urged 
to  assume  and  pay  the  debts  of  her  intended  bus- 
band  under  the  belief  that  If  she  did  not  comply 
with  the  plaintifTs  solicitations  pressed  upon  her, 
her  marriage  would  be  prevented,  her  intended 
husband  arrested  and  the  whole  aflFalr  publtehed  in 
the  newspapers,  the  court  held  tbat  upon  a  bill  in 
equity  subsequently  brought  against  her  and  the 
trustees  under  her  marriage  settlement  to  enforce 
payment,  that  she  was  certainly  the  object  of  un- 
due and  improper  influence,  and  tbat  in  yielding  to 
it  after  long  restotanoe  without  independent  advice, 
could  not  be  said  to  be  acting  as  a  free  and  volun- 
tary agent,  and  the  contract  assumed  by  her  was 
uttterly  without  oonsideratlon  and  the  defense  of 
duress  establtohed. 

Where  a  wife  naturally  gathered  from  state- 
ments made  to  her  that  her  husband  bad  commit- 
ted crimes  for  which  he  not  only.ootild  and  would 
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be  imprisoned,  but  that  hto  arrest  was  at  hand,  tb» 
immioenoe  of  danger  being  the  sole  motive  for 
her  execution  of  a  mortgage,  the  wife  taking  no 
time  to  reflect,  holding  no  oonsnltatloa  with  f  rienda 
and  seeking  no  advice,  her  sole  object  lielng  to  act 
quickly,  thestatementa  as  to  the  hushand*s  position 
being  false  and  known  to  be  so,  the  court  held  the 
case  one  of  false  representation  and  doreoi.  Lorn- 
ersom  v.  Johnston,  47  N.  J.  Bq.  8UL 

In  Badle  v.  Sllmmon,  26  N.  Y.  H,  82  Am,  Bea  8BS. 
the  action  was  brought  to  recover  the  amount  dne- 
undera  policy  of  insurance' upon  the  life  of  the 
plaintifTB  husband,  the  insurers  depositing  the- 
money  in  court  and  leaving  the  contest  between 
the  widow  and  the  defendant,  who  claimed  under 
an  assignment  from  the  wife,  which  she  averred  to- 
be  void  as  obtained  by  ooercion  and  threats  of 
prosecuting  her  husband  for  an  embezzlement,  the 
policy  being  for  the  sole  use  and  benefit  of  tbe 
wife,  who,  at  the  time  of  the  assicrnment,  was  In  a- 
state  of  great  excitement  and  alarm,  with  sym- 
toms  of  Insipient  hysterics,  and  the  court  held  the- 
transfer  void. 

In  Adams  v.  Irving  Nat.  Bank,  6  L.  B.  A.  491, 116 
N.  T.  6G6,  payment  by  a  wife  of  her  husband^  debt 
Induced  by  threats  of  hto  arrest  on  the  eve  of  his 
departure  for  Europe,  and  for  fear  of  the  effect 
thereof  on  bis  shattered  and  feeble  health,  was 
heid  to  be  made  under  such  undue  influence  as  to< 
entitle  her  to  recover  backj  tbe  money  paid,  a]<^ 
though  there  was  lawful  ground  for  such  arrest. 

In  McOrory  v.  Beilley,  14  Phila.  Ill,  where  a- 
mortgage  ^s  given  by  the  wife  of  her  separate^ 
property  to  relieve  the  husband  from  contempt 
proceedings  under  which  an  attachment  was  issued 
for  hto  body  the  evidence  showing  that  the  wife 
was  visited  a  number  of  times  by  the  creditor  and 
finally  induced  under  threats  of  imprisonment  of 
tbe  husband  to  give  the  mortgage  in  question,  tbe 
court  held  a  mortgage  thus  obtained  oould  not  be 
enforced. 

In  Williams  T.  Walker,  18  B.  0.  677,  a  wife  mort 
gaged  her  separate  estate  in  order  to  release  hex 
husband  from  imprisonment  upon  a  charge  of  sell- 
ing froods  which  were  subject  to  a  lien.  The  court 
held  tbe  note  was  without  valuable  oonaideration 
and  illegal,  and  ordered  it  to  be  canceled. 

But  where  tbe  mortgage  was  given  by  the  wife- 
to  secure  the  husband  from  a  prosecution  of  em- 
bezzleir.ent,  by  reason  of  statements  made  by  him 
and  her  brother  that  the  bank  would  not  prosecute 
if  the  deed  was  given,  of  which  fact  the  bank  iMd: 
no  knowledge  and  took  the  deed  without  notioe«. 
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yoking  the  aid  of  a  court  of  equity.  She  U 
simply  resisting  tlie  enforopment  of  an  exec- 
utory contract  on  the  ^ound  that  her  signa- 
ture to  the  same  was  procured  by  duress.  As 
Indicated,  her  defense,  as  appears  from  the 
record,  is  complete,  unless  her  conduct  has 
heen  such  as  to  render  it  inequitable  for  her 
to  make  it.  It  certainly  cannot  be  said,  as  a 
matter  of  law,  upon  the  record  before  us,  that 
the  defendant  received  any  pecuniary  benefit 
or  consideration  for  signing  the  note  in  suit, 
or  that  she  was  in  any  way  liable  upon  or  on 
account  of  any  of  the  notes  surrendered  by  the 
plaintiif  at  the  time  she  signed  that  note.  If 
the  evidence  before  us  is  true,  then  she  signed 
that  note  for  the  sole  purpose  of  saving  her 
lick  husband  from  arrest,  prosecution,  and 
imprisonment.  The  envelope  containing  the 
notes  of  $800  and  $4,100  each  signed  ''M. 
Eosworm,"  and  the  collaterals  thereto,  was 
not  delivered  by  Gebhart  to  the  defendant, 
but  to  Stone.  Stone  thereupon,  -in  the  pres- 
ence of  Oebhart,  handed  the  same  to  the  de- 


fendant, with  the  direction  that  she  deliver 
the  same  to  her  husband.     In  pursuance  of 
such  direction,  she  did  deliver  the  same  to  her 
husband.     If  the  evidence  in  the  record  ia 
true,  then  that  is  all  she  ever  saw  of,  or  had 
to  do  with,  that  envelope,  or  any  of  Uie  notes, 
thus  contained  therein.     There  is  no  evidence 
in  the  record  that  the  defendant  exacted,  as  a. 
condition  of  her  signing  the  note  in  suit, 
that  Oebhart  should- surrender  to  her  any  of 
the  notes  so  contained  in  that  envelope,  or 
that  there  was  any  agreement  or  understand- 
ing to  that  effect.     Stone  was  a  cousin  of  Mr. 
Kusworm,   and  apparently  his  friend ;  but 
there  is  no  evidence  that  he  was  his  agent, 
or  had  any  authority  to  act  for  him,  much, 
less  that  he  acted  as  the  agent  of  the  defend- 
ant.   What  he  did  in  the  matter  was  purely 
voluntary  on  his  part,  and  as  the  result  of 
his  owning  a  mortgage  with  the  defendant, 
as  mentioned.    Upon  the  evidence  before  us, 
the  legal  effect  of  the  transaction  seems  to  b» 
no  different  from  what  it  would  have  beea 


the  ooort  held  there  was  no  dorew  sufficient  to  hi- 1 
vaUdate  the  deed.  Compton  v.  Bunker  Hill  Bank,  I 
06  111.  801,  86  Am.  Bep.  U7. 

So  it  cannot  ^e  taken  as  duress,  when  a  bunband 
and  wile  off  more  than  ordinary  tntelllflreDoe  and 
iDf ormatlon,  under  no  restraint,  at  perfect  liberty 
to  obtain  le^al  advise  as  to  their  ri^hta  execute  a 
moruokge  under  tbo  mistaken  idea  that  the  hus- 
band is  to  l>e  arrested  upon  a  criminal  obarflre, 
when  in  ftict  the  only  threats  used  were  that  at- 
taebment  proceedings  would  be  instituted  to  en- 
force a  claim  against  the  husband.  Post  v.  First 
Nat.  Bank  of  Springfield,  88  111.  App.  2B9. 

Where  the  threats  alleged  were  that  the  creditor 
of  the  husband  would  seek  his  legal  remedies 
against  him.  and  so  sell  the  husband  and  wife  out 
of  house  and  home,  the  ooort  held  there  was  not 
aoffloleni  evidence  to  show  duress  upon  the  wife 
whlOh  would  entitle  her  to  Invalldace  her  mort- 
gsgeu    Book  V.  AxU  86  Ind.  SU. 

8o  where  the  notes  and  mortgage  were  signed  at 
the  haaband*a  soUdtation,  for  fear  of  serious 
eoneequences  resulting  to  him,  and  on  account 
of  the  state  of  distraotion  Into  which  bis  pecu- 
BiUT  emhanraasmenta,  and  the  pressure  exer- 
cised upon  him,  the  plaintUF  having  threatened 
to  throw  him  Into  bankruptcy  by  certain  false  and 
fraud olent  representations  had  driven  him,  the 
ooort  held  tiiat  to  threaten  a  debtor  with  a  suit 
leaally  oommeneed  and  prosecuted  to  recover  a 
debt.  If  he  does  not  secure  it,  was  neither  duress 
nor  fraud.    Snyder  v.  Braden,  68  Ind.  148. 

If  there  was  a  Just  debt  due  by  the  husband  and 
the  orimlnal  prosecution  was  well  founded,  or 
npon  reasonable  grounds  believed  to  be  so,  and  the 
wife  freely,  upon  her  own  deliberate  conviction  of 
what  was  Just,  and  without  undue  influence  ex- 
erted by  the  plalntilfs,  executed  the  mortgage.  It 
was  held  to  be  valid  unless  given  under  such  cir- 
eumstanoee  as  would  render  it  illegal,  as  an  agree- 
ment to  oompound  a  felony,  or  not  to  prosecute  It. 
Green  v.  Scranage,  10  Iowa,  161, 87  Am.  Dec.  447. 

In  Kingsbury  v.  Sargent,  88  He.  280,  an  action 
was  brought  by  an  officer  against  receipters,  upon 
their  written  receipt  for  property  attached  by  him 
on  a  writ  against  the  husband,  who  was  one  of  the 
receipters  the  facts  showing  that  the  receipt  was 
obtained  from  the  wife,  at  the  time  sick  and  weak, 
hot  it  was  not  shown  that  there  were  any  unlaw- 
fal  threats  or  force  exercised,  and  the  wife  before 
signing'  sought  the  advise  of  her  husband  and  of  a 
n^hbor,  it  was  held  that  there  was  no  duress,  the 
dBoer  acting  within  the  line  of  his  duty. 
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Where  In  an  action  upon  a  promissory  note- 
signed  by  a  wife  iis  the  surety  of  her  husband,  it 
was  not  shown  that  the  creditor  was  present  or 
participated  in  any  manner  in  such  proceetllngs.  It 
was  held  the  defense  of  duress  and  undue  influ- 
ence was  not  available.  lUrbanks  v.  Snow,  146. 
Mass.  163. 

Where  the  plaintiif  sought  to  cancel  certain 
deeds  as  obtained  from  her  under  threat  of  prose- 
cution of  her  husband  for  embezslement,  who  was- 
without  the  Jurisdiction  and  therefore  not  subject 
to  prosecution,  of  which  fact  the  wife  knew,  and" 
subsequentiy  ratifled  a  deed  there  bcdng  no  duresa 
or  coercion,  she  having  time  and  opportunity  ta 
consider  the  matter,  and  behig  no  novice  in  such 
matters  and  the  parties  not  having  promised  uoSl 
to  prosecute,  tne  court  held  that  a  deed  signed  by 
the  wife  under  such  circumstances  did  not  trans- 
gress the  law,  there  being  no  promise  either  ex-^ 
press  or  Implied  not  to  prosecute.  Miller  v.  Minor 
Lumber  Oo.  W  Mich.  168. 

In  an  action  by  a  transferee  to  foreoiose  a  mort- 
gage executed  by  the  husband  and  wife  where  the- 
defense  alleged  duress  and  Its  execution  for  the 
purpose  of  securing  money  embezzled  by  her  bus- 
band  and  to  prevent  his  prosecution,  the  court 
held,  it  not  being  shown  that  the  original  mort. 
gagee  made  any  threats,  nor  that  either  he  or  hia 
attorney  was  present  when  the  mortgajte  vras  exe- 
cuted, or  ever  had  any  conversation  with  the  hus- 
band In  regard  to  signing  the  same,  the  court  re- 
fused to  disturb  the  mort»rage,  especiaUy  in  tbe- 
hands  of  a  bona  flde  purobaRer  or  transferee. 
Mundy  v,  Wfafttemore,  15  Neb.  647. 

Where  a  policy  of  insurance  upon  the husbandHi. 
life  was  assigned  by  the  husband  and  wife,  as  se- 
curity for  the  payment  of  Indebtedness  for  whiclL 
the  husband  bad  been  arrested,  which  fact  was  not 
known  to  the  wile  although  she  was  aware  of  his. 
great  difficulty,  and  executed  the  assignment  with- 
out reading  it  although  Its  effect  was  explained  to. 
her,  and  no  coercion  was  either  alleged  or  appeared,, 
the  court  held  there  was  no  duress.  De  Ronge  v. 
Elliott,  S8  N.  J.  Eq.  486. 

Where  the  evidence  showed  that  the  mortgage 
was  given  by  the  husband  and  wife  pursuant  to 
terms  of  settlement  made  by  stockholders  of  the^ 
company  against  the  husband  for  his  failure  ta 
perform  his  contract  with  the  company,  the  court 
held  the  fact  that  he  was  disturbed  and  dletressedk 
under  the  charges  made  against  him  and  by  rea- 
son of  threats  of  arrest  and  imprisonment  upon  a 
false  charge  was  not  enough  to  cast  susplcioi^ 


^ 


WiflOONBIN  SUFRBME  COUBT. 


Jem, 


had  Mr.  Ktuwoim  been  present,  and  Gebhart 
had  deliyered  the  envelope  with  the  notes 
therein  directly  to  him.  Suppose  such  had 
been  the  facts,  and  Mr.  Ensworm  had  imme- 
•diately  in  the  presence  of  Gebhart,  thrown 
the  notes  contained  in  the  envelope  into  the 
fire,  and  burned  them  up,  would  the  defend- 
ant thereby  have  been  estopped  from  making 
the  defense  of  duress?  In  some  of  the  cases 
^ited  the  wife  signed  the  contract  by  the  du- 
ress of  her  husband ;  nevertheless,  it  was 
held  that  her  defense  of  duress  was  avail- 
able. 

There  can  be  no  such  thing  as  estoppel  in 
pais,  except  by  reason  of  something  said  or 
<lone  by  the  person  estopped ;  certainly  not 
by  the  independent  act  of  another  person,  even 
though  such  other  be  her  husband.  The  mere 
fact  that  the  defendant  delivered  the  package 
to  her  husband,  as  directed,  in  the  presence 
-of  and  acquiesced  in  by  the  plaintiif  *8  agent, 
-does  not  make  it  inequitable  for  her  to  resist 
the  enforcement  of  an  executory  contract 


which  she  signed  only  by  reason  of  the  plain- 
tiff's duress.  It  is  a  well -recognized  prin- 
ciple of  law  that,  where  a  loss  must  be  boroe 
by  one  of  two  innocent  persons,  it  shall  be 
borne  by  him  who  occasioned  it.  Karcw  v. 
Continental  Ins.  Go.  of  Hew  York,  S7  Wis.  61, 
46  Am.  Rep.  17,  and  cases  there  cited.  If 
the  two  parties  were  equally  innocent,  yet 
if  the  notes  contained  in  the  envelope  were 
destroyed  by  Mr.  Eusworm  without  the  priv- 
ity of  his  wife,  then  it  was  in  consequeDce 
of  Stone's  direction,  with  Gebhart*s  consent, 
that  they  should  be  delivered  to  him,  and  not 
that  the  defendant  was  the  mere  instrument 
of  making  such  delivery.  But  the  parties 
were  not  equally  innocent.  On  the  connnry, 
as  appears  from  the  evidence,  the  defendant 
was  the  victim  of  very  cruel  duress  on  the 

Sart  of  the  plaintiff.  There  seems  to  be  a 
earth  of  authorities  upon  the  precise  ques- 
tion here  presented.  In  some  of  the  numerous 
cases  cited,  and  especially  those  in  equity, 
restoration  was  made  or  tendered  or  made  a 


upon  the  conduct  of  those  pressinir  him,  there  be- 
ing  nothlnflT  to  show  that  their  actions  were  not 
tx)na  fide  and  that  their  charges  were  false  and 
unfounded,  the  husband  not  t)eingan  imbecile  un> 
«hle  to  take  care  of  his  own  interests,  he  being 
represented  by  oounwl;  and  it  being  further 
proved  that  she  bad  never  paid  for  the  property, 
but  held  It  really  In  trust  for  the  husband,  the 
<x)urt  held  there  was  no  duress.  Tooker  v.  81oan« 
aON.J.  Eq.8M. 

Where  the  evidence  showed  a  charge  against  the 
husband,  and  the  execution  of  Ithe  deed  by  the 
wife  upon  an  understanding  and  implied  agree- 
ment upon  the  defendants  part  that  in  considera- 
tion thereof  he  would  refrain  from  a  prosecution 
of  the  husband  for  embezzlement:  that  there  was 
no  legal  guilt:  that  the  request  was  the  hurband*s, 
but  UDon  that  understanding,  and  without  fur^ 
ther  compulsion  or  durees,~the  court  refused 
selief ,  holding  there  was  no  legal  duress.  Smith  v. 
Bow  ley.  06  Barb.  608. 

Where  the  mortgage  was  given  to  prevent  a 
•criminal  prosecution  of  the  husband  and  another 
for  the  thert  of  goods  used  by  the  wife  In  her  busi- 
ness managed  by  the  husband,  the  court  held  that 
the  goods  having  come  into  the  wife*s  '.poasession 
and  use  she  was  bound  to  pay  for  or  return  them, 
4ind  that  her  promise  to  do  so  was  a  good  consider- 
ation and  bound  her  by  her  deeds  unless sheSsbo wed 
fraud  or  duress,  or  a  promise  to  compound  a  fel- 
ony, and  refused  to  disturb  the  finding  of  the  court 
•below,  finding  as  a  question  of  fact  against  the 
wife,  that  the  threat  to  sue  her  at  law  for  the 
Talue  of  the  goods,  or  to  prosecute  the  husband 
criminally  for  the  felony,  had  not  such  an  influ- 
ence upon  her  mind  as  to  coerce  or  induce  her  to 
sign  the  deed.    Barrett  v.  Weber,  125  N.  Y.  18. 

In  Hamilton  v.  Lockhart,  15S  Pa.  458,  articles  of 
separation  were  entered  into  between  husband 
and  wife,  with  a  bond  to  secure  the  wife^s  support 
by  the  husband  and  his  mother,  subsequently 
recognized  by  the  tatter  in  writing,  the  court  in  an 
actlop  to  enforce  the  bond,  in  which  the  defendants 
averred  that  they  signed  the  instrument  under 
threat  of  arrest  of  the  husband,  the  mother  also 
alleging  that  she  ratified  her  action  under  like 
threats,  ft  not  being  shown  that  there  was  any 
agreement  not  to  prosecute,  nor  that  the  bond 
would  not  have  been  signed  without  such  agree- 
ment, held  there  was  no  defense. 

In  LeFebvre  v.  Dutruit  61  Wis.  8^6, 87  Am.  Rep. 
S38,  it  was  sought  to  foreclose  a  mortgage  upon  the 
f«parate  property  of  the  wife  who  alleged  coercion, 
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her  signature  being  obtained  by  the  importunity 
of  her  husband  and  his  undue  influence  over  her, 
the  mortgage  being  given  to  secure  his  defalcation 
as  county  treasurer,  but  the  evidence  not  show- 
ing ttiat  the  mortgagees  knew  of  the  wif e*s  objec- 
tion to  the  mortgage,  or  of  the  pressure  brouirbt 
to  bear  upon  her  by  her  husband,  the  latter  stating 
that  he  concealed  her  objection  from  the  mort- 
gagees, and  there  was  no  threat  or  even  a  sug- 
gestion of  criminal  prosecution.  The  court 
held  the  mortgage  valid,  statlnir  that  mere 
importunity  unaccompanied  by  fraud  or  du- 
ress or  circumstances  of  mistake  or  oppression, 
or  weakness  of  intellect,  may  be  held  suffi- 
cient to  invalidate  a  conveyance,  and  distin- 
guished the  case  from  others  of  the  same  nature 
upon  the  ground  that  in  each  of  such  cases  the 
conveyance  had  been  set  aside  because  procured 
either  by  duress  actual  or  threatened,  by  conceal- 
ment or  misrepresentation  of  material  facts,  or 
some  other  fraud,  or  by  oppression  or  terror,  or 
some  actor  conduct  which  overcame  the  will. 

In  Whitmore  v.  Farley,  46  L.  T.  N.  8.  9B,  U  Ooz, 
0. 0. 617,  SB  Week.  Rep.  826,  where  a  husband  was  ar- 
rested for  larceny  as  a  bailee,  taken  before  the 
magistrate  and  remanded,  his  wife  inducing  the 
prosecution  to  withdraw  upon  her  charging  her 
separate  estate  with  the  amount  taken,  the  magis- 
trate subsequently  allowing  the  proeecution  to 
withdraw,  it  was  held  in  an  action  to  enforce  the 
contract  against  the  wife  that  it  was  illegal  and 
that  she  was  entitled  to  the  delivery  of  it  up  to  be 
canceled,  a  charge  of  larceny  of  bailee  being  a 
felony. 

In  an  action  by  a  wife  to  set  aside  a  mortgagv 
obtained  by  the  husband,  the  secretary  of  a  land 
society,  upon  the  ground  that  it  was  given  undei 
threats  of  criminal  prosecution  of  the  husband, 
it  was  held  that  even  though  no  threats  were  used 
towards  the  wife,  yet  inasmuch  as  it  was  present  to 
her  mind  that  if  something  were  not  done  her  hus- 
band would  be  prosecuted,  the  deed  should  be  set 
aside  to  be  canceled,  the  court  considering  the 
knowledge  which  came  to  her  as  coming  from  the 
trustees  of  the  society,  either  directly  or  through 
the  husband  as  their  agent,  and  that  had  it  not 
been  for  such  statements  the  deed  would  not  have 
been  executed.  McCUitchie  v.lHaalam*  63  L.  T.  N. 
8.876. 

▼L  Other  rOatUms, 

The  doctrine  applies  equally  to  the  case  of  other 
relations.    Fet,  when  such  a  state  of  mind  ensues 
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€ODdit{<»  of  the  Judgment,  while  in  others 
the  question  is  not  mentioned.  In  Jordan  v. 
SOioU,  supra,  the  victim  of  the  duress  was 
induced  to  si  en  a  receipt  acknowledging  the 
surrender  of  her  son*s  note,  and  a  policy  of 
insurance  on  his  life  held  hj  Jordan  as  col- 
lateral thereto,  which  he  assigned  to  the  de- 
fendant. Jordan  burned  the  note  in  the  pre- 
sence of  the  defendant,  but  left  the  policy, 
and  the  assignment  thereof,  at  her  house.  Of 
course,  there  could  be  no  restoration  of  the 
note,  and  it  does  not  appear  that  the  policy 
was  restored  ;  but  the  supreme  court  of  Penn- 
sylvauia  affirmed  the  judgment  in  favor  of 
the  mother.  There  are  numerous  cases  where 
duress  or  fraud  has  been  made  available  as 
a  defense,  or  the  ground  of  recovering  back 
money  paid,  or  setting  aside  contracts  eze- 
•cuted,  without  restoration.  Fon  v.  Hildreth, 
10  Allen,  76;  Manning  v.  Albee,  11  Allen, 
520 ;  Kimt  v.  Bom$tein,  12  Allen,  842 ;  Ohand- 
ier  T.  SimmanSy  97  Mass.  508,  98  Am.  Dec. 
117 ;  Breu>ster  t.  Bumttt,   125  Mass.  68,  28 


Am.  Rep.  208:  Moru  v.  Woodwnrth,  155 
Mass.  288 ;  Highnm  v.  Harrig,  108  Ind.  246 ; 
Baldwin  v.  HutchiMn  (Ind.)  85  N.  E.  Rep. 
711 :  Dimmitt  v.  Robbins,  74  Tex.  441 ;  Braum 
V.   Peck,  2  Wis.  261. 

In  some  of  these  cases  there  was  a  failure 
to  return  a  release  of  a  claim,  or  a  discharge 
of  a  former  suit ;  in  some,  a  failure  to  return 
a  note  and  worthless  securities;  in  some,  a 
failure  to  return  counterfeit  bills;  in  some, 
a  failure  to  restore  money  paid  to  a  minor, 
and  by  him  wasted ;  in  some,  a  failure  to  re- 
store money  or  property  paid  or  delivered  to 
some  person  other  than  the  victim  of  the 
duress  or  fraud.  The  rule  seems  to  be  stated 
fairly  well  by  the  late  Mr,  Justice  Mitchell, 
of  Indiana,  in  one  of  the  cases  cited,  as  fol* 
lows :  ** If  the  results  of  a  contract  or  settle- 
ment, by  which  a  party  is  sought  to  be 
estopped,  or  which  is  set  up  to  prevent  the 
assertion  of  a  rij^ht,  are  such  as  to  be  of  no 
benefit  to  one,  or  no  detriment  to  the  other, 
contracting  party,  that  is,  if  nothing  of  value 


-apon  the  proeeoutlon  or  oppressioD  of  a  brother, 
aDd  a  conveyance  or  other  obligatioD  Is  thereby 
extorted,  relief  wiU  not  be  granted  as  readily  at 
where  the  oonveyanoe  or  contract  has  been  ex- 
torted from  either  a  father  or  son  by  tbe  duress  of 
the  other.  In  such  cases  eircunistanceB  of  oppren- 
alon  or  imposition  must  clearly  appear  and  it  must 
not  be  simply  a  case  where  a  party  may^have  pur- 
chased Immunity  for  his  brother  from  lawful  proe- 
«catioQ.    Davie  v.  Luster,  M  Mo.  48. 

In  Warn  v.  Sandown,  8  Keb.  286,  the  action  was 
In  debt,  tbe  defendant  pleading  that  tbe  bond  wa« 
aiTenfor  the  purpose  of  enlargement,  but  tbe 
court  held  It  bound  him.  he  not  standing  in  tbe  po- 
sition of  a  father,  busband.  wife,  nor  near  relative. 
In  which  cases  the  bond  would  be  void. 

In  Sharon  v.  Gairer,  tf  Conn.  U0,  the  oourt  re- 
foeed  to  foreclose  a  mortgaae  executed  hy  an  aunt 
to  aeeare  her  nepbew%  deflaloations  as  town  trees, 
uter,  procured  by  one  of  the  selectmen  under 
threats  and  imenaoe  of  the  prosecution  of  tbe 
nephew. 

And  in  Bradley  v.  Irish.  42  HL  App.  8S,  where  the 
notes  were  extorted  tbrouirh  fraud  and  duress,  in 
connection  with  a  criminal  process  issued  against 
a  grandson  charged  with  embezzlement  and  for- 
gery, the  mortgage  and  notes  in  question  being 
obtained  by  means  of  a  scheme,  whereby  a  war- 
rant was  procured  for  his  arrest,  tbe  accused  beinjr 
taken  by  the  deputy  Sheriif  to  bis  grandmotber*8 
home,  where  by  threats  of  putting  bim  In  the  pen- 
itentiary, knowing  her  great  alTeotion  for  hf m.  tbe 
note  and  mortgage  in  question  were  procured,  tbe 
«oartholdlnfr  the  mortgage  null  ard  void  and  d1- 
rectiniT  it  set  aside  as  a  cloud  upon  title,  and  to  be 
delivered  up  for  cancellation  and  enjoining  its  en- 
foroement. 

Again  in  Bock  v.  First  Nat.  Bank  of  Paw  Paw,  27 
Mioh.  298, 15  Am.  Bep.  180,  where  a  note  was  given 
to  the  bank  to  free  a  relative  of  the  makers  from 
arrest  upon  a  charge  of  robbery,  the  bank  offloers 
nndertaktng  to  petition  the  oourt  for  clemency, 
the  conrt  held  the  consideratloo  for  the  note  con- 
trary to  pablic  poUoy  and  void,  stating  that  any 
promise  to  pay  money  in  consideration  of  slouinir 
such  petition,  or  of  the  employuMnt  of  sottdta^ 
tkms  to  Inflnenoe  or  secure  official  action  in  any 
form  whatever,  other  tlum  by  the  use  of  open  and 
legitimate  evidence  or  argument,  was  entirely 
without  consideration  as  opposed  to  public  policy. 

8o  to  Snyder  v.  Willey,  88  Mich.  488,  where  a  joint 
and  several  promissory  note  was  given,  a  material 
^art  of  the  oonsidsvation  belnr  tbe  stifling  of  two 


criminal  prosecutions,  one  for  forgery  commenced 
by  tbe  plaintUf  against  defendant's  son-in-law,  it 
was  held  that  the  notes  were  void  and  their  collect 
tlon  could  not  be  enforced,  the  consideration  being 
illegal. 

In  Snyder  v.  Willey,  tupru,  tbe  father-in-law's 
signature  was  procured  mainly  by  tbe  entreaties  of 
the  daughter,  urged  on,  and  bcrfears  played  upon 
by  tbe  plaintifr,  the  court  admitting  ber  evidence 
as  to  tbe  inducement  as  part  of  the  res  gestae. 

But  the  mere  fact  that  a  brotber^s  life  was  threat- 
ened, it  not  being  shown  to  be  a  threat  of  a  present 
and  pressing  luiture,  was  held  notysufflcient  to 
avoid  a  deed  obtained  by  means  thereof. :  Davis  v. 
Luster,  64  Mo.  48. 

In  Davis  v.  Luster,  supra,  where  it  was  sought  to 
set  aside  a  oonveyanoe.  procured  by  means  of 
threats  of  prosecution  of  the  pUtintitTs  brother, 
tbe  court  held  that  in  order  to  entitle  tbe  plaintiff 
to  the  relief  sought  he  must  show  that  it  was  given 
for  tbe  express  purpose  of  freeing  bis  brother  from 
prosecution  upon  an  innocent  charge,  and  the 
prosecution  was  unlawful,  and  also  must  show 
that  tbe  deed  was  executed  upon  the  belief  that 
Its  non-execution  would  lead  to  criminal  pros^ 
outioo. 

Where,  in  an  action  on  a  promlsM>ry  note,  the 
nflBdnvlt  showed  that  tbe  plaintiff  claimed  money 
fraudulently  appropriated;  thejanest  and  impris- 
onment of  the  accused,  and  that  whUe  in  custody 
an  arrangement  was  participated  in  by  bis  brother, 
but  It  not  being  shown  that  tbe  imprisonment  was 
unlawful  or  that  tbe  subsequent  arrangement  was 
coerced  or  even  asked  for  by  tbe  plaintiff.  It  was 
held  there  was  no  duress,  there  being  no  threat  al- 
leged in  the  original  prosecution  of  the  claim  or  in 
one  of  good  faith  In  asserting  the  claim.  Clark  v. 
TumbuU,  47  N.J.  L.  268, 64  Am.  Bep.  lOT. 

In  Soboener  v.  Liasauer,  86  Hun,  100. 107  N.  T. 
HI,  where  the  heirs  sought  the  cancellation  of  a 
mortgage,  on  the  ground  that  its  axecution  was 
procured  by  duress,  by  threats  and  menaces  that 
unless  executed  tbe  son  of  the  mortgagor  then  ar- 
rested and  indicted  would  be  committed  to  prison 
for  larceny  and  embezzlement,  and  was  about  to  be 
tried„the  threats,  eonsistlnff  of  a  statement  made 
to  the  stater  and  uncle  of  the  prisoner,  that  bis  f  re^ 
dom  could  be  gained  in  no  other  way,  the  defend- 
ants communicatinir  to  the  mother  through  the 
sister  a  statement  that  he  would  be  sent  to  state 
prison  unless  she  would  pay  a  sum  in  cash  and 
mortgage  tbe  premises  in  question,  otherwise  he 
would  not  be  rdeased,  the  tacts  showing  that  the 
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was  parted  with  on  the  one  hand  or  received 
on  tlM  other,  the  contract  maj  be  disafllrmed 
withoat  a  formal  restoration,  on  the  princi- 
ple that  tiie  law  does  not  require  an  idle  cere- 
mon J. "  Here  the  defendant  recei  ved  for  her- 
self no  pecuniary  benefit  or  thing  of  value. 
Should  it  be  maae  to  appear  upon  a  trial  that 
the  defendant,  as  executrix  of  her  husband's 
estate,  actually  recei ved  the  notes  contained 
in  the  package,  or  otherwise  became  a  party 
to  the  destruction  or  conversion  of  them,  a 
different  question  would  be  presented. 

ITts  judgment  qf  the  Cireuit  Gauri  ie  reversed, 
and  the  cause  is  remanded  for  a  new  trial. 

Winslow*  J.,  dissenting: 

The  importance  of  the  principle  involved 
In  this  case  prompts  me  to  state  briefly  the 
reasons  why  I  cannot  concur  in  the  conclu- 
sions of  the  majority  of  the  court.  The  evi- 
dence in  the  case  is  entirely  insufficient  to 
show  that  the  note  in  suit  was  given  to  com- 
pound a  felony.  The  only  defense  which  the 
evidence  tends  to  prove  is  that  the  note,  was 
given  by  the  defendant  under  duress  of  threats 
of  imprisonment  of  her  husband.  Thac  an 
executory  contract  may  be  avoided  or  re- 
scinded which  has  been  made  under  the  in- 
fluence of  such  duress  as  the  evidence  here 
tends  to  prove  is  quite  well  established,  and 
I  shall  spend  no  time  on  that  question.  The 
avoidance  or  rescission  in  such  a  case  stands 
on  the  same  ground  as  avoidance  or  rescission 
of  a  contract  induced  by  fraud.  Duress  is, 
in  fact,  a  species  of  fraud.  Cooley,  Torts, 
2d  ed.  p.  592 ;  Beynolde  v.  Oopeland,  71  Ind. 
422;  6  Wait,  Act.  A  Def.  p.  668,  g  12. 
Logically  and  necessarily,  the  same  condi- 
tions will  be  imposed  in  a  case  of  duress  as 
in  a  case  of  the  more  common  kinds  of  fraud. 
One  of  these  conditions  universally  insisted 
upon  is  that  the  defrauded  party  must  return 
or  offer  to  return  the  consideration,  if  any  has 
been  received,  or  its  equivalent  in  case  return 
of  the  specific  consideration  be  impossible. 
Citation  of  authorities  on  this  proposition 
seems  unnecessary,  and  I  content  myself  with 
one  case  in  this  court,  where  the  rule  is  well 
stat^,  with  authorities.  Van  Trott  v.  WUee, 
86  Wis.  489-448.  I  know  of  no  exception  to 
this  rule,  at  least  as  applicable  to  persons  of 
full  age  and  mental  competency.  It  is  true 
that  where  a  consideration  has  been  received 


which  is  worthless,  or  represents  notfaiag  of., 
value,  its  return  will  not  be  required,  be- 
cause such  return  would  be  a  mere  idle  cere- 
mony.    This  is  not  an  exception.  In  fact,  Uk 
the  rule,  but  rather  a  demonstration  of  the- 
existence  of  the  rule  itself,  because,  in  such, 
cases,  failure  to  return  the  consideration  iti 
always  excused  b^T  the  courts  on  the  very 
ground  that  there  is  practically  nothing   to^ 
be  returned,  thus  emphasizing  the  general 
rule.    With  deference,  I  say  that  most  of  the 
cases  relied  upon  in  the  majority  opinion  a»> 
justifying  the  decision  in  this  case  are  cases- 
where'  the  return  of  the  consideration  was  ex- 
cused because  it  was  absolutely  worthless. 
In  Fm  V.  Hildreih,  10  Allen,  76,  the  party 
who  was  seeking  to  avoid  a  contract  induced 
by  fraud  and  duress  did  not  return  a  discharge 
of  a  groundless  action  pending  against  bim, 
and  the  court  says  tliat  such  return  was  not^ 
necessary,  because  **  the  discharge  is  not  prop- 
erty of  any  value  to  the  defendant,  nor  is  it 
of  any  use  to  the  plaintiff.  **    It  appeared  in 
that  case,  also,  that  the  plaintiff  made  Mh^ 
voidable  contract  while  intoxicated,  and  the- 
court  remarks  that,  where  a  person  nan  compoe 
makes  a  deed  and  receives  a  valuable  con- 
sideration for  it,  he  may  avoid   it  without 
firat  returning  the  consideration.     Manning^ 
V.  Albeey  11  Allen,  520,  was  an  action  of  re- 
plevin for  a  qt^ntity  of  clothing  which  Man- 
ning had  been  Induced  to  trade  to  one  French' 
in  exchange  for  French's  promissory  note, 
wiUi  certain  bonds  as  collateral.    The  bondft- 
were  represented  as  verv  valuable,  but  wer& 
in  fact   worthless.     Aibee  afterwards  took 
possession  of  the  clothing,  claiming  to  hav» 
bought  it  of  French,  and  French  disappeared. 
Manning  then  ascertained  that  the  bonds  were 
worthless,  and  brought  replevin  for  the  goodB* 
against  Albee,  French  not  being  found.     The- 
objection  was  made  that  the  action  could  Dot 
be  maintained  without  surrender  of  the  note 
and  bonds,  but  the  court  holds  that  to  be  un- 
necessary^  because  it  appeared  that  Frendk 
could  not  be  found,  so  that  the  tender  to  hini 
was  impossible,  and  the  defendant  was  in  no 
event  entitled  to  them.     In  Kent  v.  Bometein^ 
12  Allen,  842,  the  return  of  a  counterfeit  bill 
was  held  unnecessary,  because  it  wasentirely- 
wortiiless.    In  OJtandler  v.  Qifnmone^  97  Mass. 
508,  98  Am.  Dec.  117,  it  was  held  unneces- 
sary for  a  minor,  in  avoiding  his  deed  made- 


mother  oonsented  after  a  long  struffRle  and  while 
under  tbe  iofluence  of  fear,  terror,  ooeroico  and 
daresB  created  by  defendants  threats  and'  believ- 
ing they  woald  be  carried  out,  the  mortgage  was 
■et  aside  as  a  cloud  upon  title. 

In  Hobults  V.  cat! in,  78  Wis.  811,  an  aotion  upon 
promissory  notes,  tbe  defense  alleged  want  of  con- 
sideration and  that  the  notes  were  given  to  com- 
pound a  felony  charged  against  the  brother,  and 
duress  of  threats  to  prosecute  him  for  the  crime, 
and  the  evidence  proved  tbe  accusation  of  tbe 
brother,  and  bis  threatened  arrest  and  punishment 
unless  the  notes  were  given,  and  that  tbe  same 
would  not  have  been  given  but  for  the  terror 
oaused  by  such  threats,  the  court  held  there  could 
be  no  recovery. 

In  the  above  case  It  was  not  shown  that  the  plain- 
tlirhad  any  conversation  with  tbe  defendant  in  re- 
spect to  the  giving  of  tlie  note,  but  tbe  evidence 
proved  that  the  plaintiff  required  of  tbe  brother 
the  defendant's  signature  thereto,  and  that  such 
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requirements  and  threats  were  communicated  to* 
her  by  tbe  brother  aooording  to  the  plaintUTs  in* 
tentlon,  tbe  court  holding  that  this  droumstanoe* 
made  no  difference,  the  note  being  induced  by  saoh.- 
tbreats,  the  brother  in  a  sense  aotfaig  as  the  plaln^ 
tiff*8  agent.    Schultz  v.  Oatltn.  supra. 

In  Davis  v.  London  k  P.  Marine  los.  Oo.  Lb  S. 
8  Gh.  Div.  409, 47  L.  J.  Ob.  lOl,  88L.T.  N.  &  4!7a,  2S; 
Week.  Hep.  794,  the  company  directed  the  arrest  of 
one  of  their  agents  for  an  offense  amounting  to  a. 
felony,  his  friends  proposing  a  deposit  by  way  or 
security,  which  subsequently,  the  company  haviiur 
been  advised  that  the  offense  did  not  amount  to  •. 
felony  and  after  withdrawing  tbe  instructions  for- 
arreet  concluded  without  disclosing  tbe  witbdrawaL 
of  the  arrest,  it  was  held  the  court  would  Inter-- 
fere,  even  If  the  agreement  was  Illegal  as  com- 
pounding a  felony,  the  money  being  deposited  iik. 
tbe  bands  of  trustees,  preasurs  having  been 
olsed.  &  W. 


ML 


dry  NATioNAii  Bank  of  Datton  y.  Euswobm. 


ffl 


diiHiie  Infancy,  to  return  such  part  of  the 
ooDsideration  as  be  has  wasted  or  spent  dur- 
ing minority,  but  the  decision  is  placed  upon 
the  express  ground  that  the  consideration  had 
been  spent  during  minority,  and  the  princi- 
ple is  recognized  that,  if  he  retained  the  con- 
sideration after  becoming  of  age,  he  would 
affirm  the  contract.  In  Brewster  v.  Burnett, 
135  Mass.  68,  28  Am.  Rep.  208,.  the  return  of 
counterfeit  bonds  was  not  required,  because 
tbej  were  entirely  worthless.  In  Morse  t. 
Woodwcrih,  165  Mass.  288,  the  plaintiff  was 
not  required  to  return  a  release  given  by  de- 
fendant, because  it  was  not  property,  and, 
after  rescission,  it  became  of  no  effect.  In 
Higham  t.  ffarrie,  108  Ind.  246,  it  is  held 
that,  "if  nothing  of  value  was  parted  with 
on  the  one  hand  or  received  on  the  other,  the 
contract  may  be  disaffirmed  without  a  formal 
restoration,  on  the  principle  that  the  law 
does  not  require  an  idle  ceremony, "  In  Bald- 
itin  V.  Eutehieon  (Ind.)  85  K.  E.  Bep.  711, 
the  return  of  an  airreement  not  to  prosecute 
tiie  plaintiff  was  field  unnecessary,  because 
it  was  "  wholly  valueless.  *  The  case  of  Dim- 
mitt  T.  Bdtibine,  74  Tex.  441,  was  a  case  where 
Dimmitt  was  attacked  by  armed  robbers, 
who  demanded  a  ransom.  Bobbins,  who  was 
present,  pretended  to  give  the  robbers  $2,500 
in  an  envelope  for  Dimmitt's  release,  and 
afterwards  sued  Dimmitt  for  the  $2,[K)0  as 
for  money  loaned.  A  judgment  in  favor  of 
Robbins  was  reversed,  because  the  evidence 
did  not  show  that  the  envelope  contained 
$2,500,  and,  further,  because  tiie  evidence 
showed  that  Robbins  was  a  confederate  of  the 
robbers,  which  fact  rendered  void  any  con- 
tract such  as  claimed  by  Robbins.  In  Brown 
▼.  Peek,  2  Wis.  261,  Brown  was  excused  from 
returning  the  $100  which  it  was  claimed  he 
had  received,  because  in  fact  he  never  re- 
ceived it.  The  court  says:  "There  was  in 
fact  no  valid,  legal  payment  made,  nor  any 
received."  The  money  was  left  in  the  hands 
of  one  Lei  and,  and  never  came  into  the  pos- 
session of  Brown.  The  foregoing  cases  seem 
to  be  relied  upon  in  the  opinion  of  the  court 
u  Justifying  in  some  way  the  proposition 
that  a  contract  may  be  rescinded  without  re- 
turn of  the  consideration.  As  a  matter  of 
fact,  it  is  apparent  that  not  one  of  them  sus- 
tains the  proposition  that,  where  anything  of 
ralae  has  been  received  under  a  contract,  re- 
scission can  be  had  without  return  of  such 
value,  except,  perhaps,  in  the  case  of  a  minor 
or  a  person  non  eompos  mentis.  The  case  of 
Jordan  ▼.  EUiott,  12  W.  N.  C.  56,  is  still 
more  unfortunate  as  an  authority. 

It  is  said  in  the  majority  opinion  that  in 
that  ease  a  pollcv  of  insurance,  and  the  as- 
signment thereof,  were  left  at  defendant's 
house,  and  that  it  does  not  appear  that  the 
policy  was  restored.  My  reading  of  this  case 
convinces  me  that  the  defendaiit  never  re- 
ceived anything.  It  is  true  she  signed  a  re- 
ceipt acknowl^ging  that  she  had  received 
her  son's  note  and  policy  of  life  insurance, 
sod  assignment  thereof,  but  the  opinion  of 
the  court  expressly  holds  that  this  receipt 
wu  obtainea  by  fraudulent  representations 
as  to  its  contents,  and  that  at  the  same  time 
the  defendant  refused  "to  receive  either  the 
Dote  or  the  policy,"  and  in  another  place 
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they  are  referred  to  as  a  "valueless  considera- 
tion, which  she  (defendant)  refused  to  ac- 
cept. "  How  this  case  supports  the  view  of 
the  majority  of  the  court  I  leave  for  others 
to  say.  In  the  present  case  there  is  abso- 
lutely no  question  but  that  Mrs.  Kusworm 
received  from  the  bank,  in  consideration  of 
her  note  and  mortgage,  a  large  amount  of 
negotiable  securities.  According  to  the  tes- 
timony of  the  witness  Stone  (which  is  un- 
contradicted), Mr.  Gebhart  handed  to  him 
(Stone),  when  he  received  Mrs.  Eusworm's 
note,  two  notes,  of  $4,100  and  $800,  respec- 
tively, signed  *M.  Kusworm, "  together  with 
four  or  five  collateral  notes  signd  by  other 
persons,  and  aggregating  seven  or  eight 
thousand  dollars,  which  were  collateral  to 
the  M.  Eusworm  notes.  All  of  these  notes 
Mr.  Stone  immediately  passed  over  to  Mrs. 
Kusworm.  There  was  no  claim  or  proof  thai 
all  of  the  notes  were  forged  or  worthless. 
The  utmost  claim  made  by  Gebhart  was,  ac- 
cording to  Mrs.  Eusworm's  own  testimony, 
''I  have  notes  here  for  $4,900,  which  your 
husband  has  forged."  Granting  this  to  be 
true,  there  were  still  notes  aggregating  seven 
or  eight  thousand  dollars,  which  were  gen- 
uine and  valuable  securities,  which  passed 
into  Mrs.  Eosworm's  hands  as  a  considera- 
tion for  the  notes  which  she  now  seeks  to 
avoid.  The  effect  of  the  decision  of  the  court 
is  that  she  may  avoid  her  own  contract  with- 
out accounting  for  or  returning  the  consider- 
ation thereof,  and  without  showing  it  to  be 
worthless.  I  tiiink  this  is  oontrury  to  all 
the  law  on  the  subject.  It  is  said  that  she 
received  no  pecuniary  benefit  from  it  because 
she  turned  all  the  notes  over  to  her  husband. 
Still,  the  bank  parted  with  it,  and,  accord- 
ing to  the  rule  laid  down  by  Mr,  Justice 
Mitchell,  quoted  with  approval  in  the  ma- 
jority opinion,  in  order  to  justify  rescission 
without  restoration,  there  must  have  been 
''nothing  of  value  parted  with  on  the  one 
hand  or  received  on  the  other."  But  there 
was  value  received  by  Mrs.  Kusworm.  The 
fact  that  she  turned  them  over  to  her  hus- 
band, according  to  Stone's  advice,  surely 
cuts  no  figure.  Stone  was  not  the  agent  of 
the  bank,  in  any  sense.  He  was  simply  the 
friend  of  Mrs.  Kusworm.  The  sum  and  sub- 
stance of  the  matter  is  that  she  voluntarily, 
on  the  advice  of  a  friend,  turned  the  notes 
over  to  her  husband,  and  thus  disabled  her- 
self from  returning  them.  Was  it  ever  held 
that  a  person,  by  voluntarily  destroying  a 
consideration  received,  or  placing  it  in  the 
hands  of  a  third  party,  could  relieve  him- 
self irom  the  necessltv  of  returning  it  or  its 
value  in  case  of  rescission?  I  have  yet  to 
see  the  case  which  holds  such  a  doctrine. 
There  seems  to  me  no  element  of  estoppel 
here  as  against  the  bank  resulting  from  the 
fact  that  Gebhart  heard  Stone  direct  Mrs. 
Kiuw  irm  to  turn  over  the  notes  to  her  hus- 
band, and  said  nothing.  The  notes  had  pas- 
sed entirely  beyond  the  bank's  control. 
Gebhart  had  received  Mrs.  Kusworm's  note 
and  mortgage  as  full  and  complete  satisfac- 
tion for  the  bank's  right  and  interest  in  them. 
She  could  do  as  she  pleased  with  them,  and 
the  bank  could  say  neither  yea  nor  nav. 
There  was  no  duty  then  resting  upon  Geb* 
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hart  to  speak,  and,  consequently,  no  estop- 
pel from  his  failure  to  speak.  The  net  re- 
sult seems  to  be,  from  the  conclusions  reached 
by  the  court,  that  the  plaintiff  loses,  with- 
out possibility  of  recovery,  the  notes  of  M. 


Kusworm,  and  the  collaterals  which  it  law. 
fully  held  thereto,  as  well  as  the  note  and 
mortgage  of  Mrs.  Kusworm.     Against  such 
a  result  I  respectfully  protest. 
Pinn^,   •/.,  concurs. 
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PHILOMATH  COLLEGE.  Bespi., 

V. 

E.  C.  WYATT  et  al,,  AppU, 
( Or. ) 

!•  Church  Identity*  when  disputes  arise,  de- 
pends not  alone  upon  the  peculiar  creed  and 
dogmas  of  the  church,  butalsoiupon  Its  constitu- 
tion and  form  of  ffoyemment,  discipline,  usages, 
customs,  and  principles  previously  maintained. 

8«  Incorporating^  into  the  confession 
of  fiaith  of  a  church  doctrines  previously  con- 
tained In  its  discipline,  to  which  all  members  of 
a  church  must  subscribe  before  they  can  become 
such,  does  not  constitute  a  material  and  vital 
change  which  will  destroy  the  identity  of  the 
otauroh,  under  a  constitutional  provision  prohib- 
iting any  change  of  such  confession. 

8*  The  adoption  by  the  gpeneral  confer- 
ence of  the  report  of  a  special  com- 
mittee on  the  question  whether  a  proposed  new 
church  constitution  is  substantially  the  same  as 
the  old  one  is  a  legislative  and  not  a  Judicial  act, 
witbln  the  rule  as  to  the  conclusiveness  in  the 
several  courts  of  decisions  by  eocleslasticai  tri- 
bunals. 

4.  Civil  courts  should  respect  and  even 
adopt  a  construction  of  the  legislative 
acts  of  an  ecclesiastical  body  which  it 
has  itself  placed  upon  them  acting  In  Its  legisla- 
tive capacity,  unless  it  is  shown  to  be  clearly  and 
palpably  contrary  to  some  constitutional  prohi- 
bition. 

6*  Acquiescence  in  and  use  of  the  con- 
stitution of  a  church  for  more  than  fifty 
years  is  conclusive  on  the  courts  as  to  Its  valid- 
ity. 

6«  The  illegal  adoption  of  a  new  con- 
stitution by  the  general  conference  of  a 
church,  which  constitutes  its  highest  legislative 
and  Judicial  body,  does  not  constitute  an  act  of 
ceoesBlon  or  destroy  the  Identity  of  the  church, 
where  the  changes  made  by  the  new  constitution 
are  not  substantial  or  radical. 

7*  **Bequest  of  two  thirds  of  the  whole 
sodety**  required  by  a  church  constitution  for 
a  change  thereof  is  not  to  be  construed  technl- 
oally  to  mean  a  request  antecedent  to  a  vote,  but 
is  satisfied  by  an  expressed  desire  of  the  requisite 
number  by  vote  on  a  propoeltlon  submitted  for 
that  purpose. 

8*   Z^egislatiwe  p<»wer  is  not  delegated 

to  a  commission  appointed  by  the  general  con- 
ference of  a  church  to  prepare  proposed  changes 
In  the  constitution,  where  the  general  conference 
itself  passes  upon  the  report  of  the  commission* 


9.  Two  thirds  of  aH  the  wotes  cast  may 
be  declared  by  the  general  conliBr- 
ence  of  a  churcht  acting  in  Its  legislative 
capacity,  the  basis  of  ascertaining  the  wishes  of 
the  church  with  reference  to  a  change  of  the 
constitution  and  confession  of  faith,  forwhicta 
the  constitution  requires  the  request  of  '^wo 
thirds  of  the  whole  society.** 

10.  A  limitation  upon  the  •po'wvr  of  the 
general  conference  of  a  church  ""to  change 
or  do  away  with  the  confession  ot  faith  as  It  now 
stands**  may  itself  be  legally  changed  by  the 
church  under  a  general  provision  for  amend- 
ments. 

11.  Changes  in  the  confidssion  of  fSatth 
may  be  made  in  the  interest  of  cleameas  and 
completeoras  of  declaration  of  bctllef  in  the  doc* 
trines  actually  held  by  the  church  without  vlo* 
lating  a  prohibition  against  changing  or  doing 
away  with  the  confession  ot  faith. 

(October  6, 18M.) 

APPEAL  by  defendants  from  a  decree  of  the 
Circuit  Court  for  Benton  County  enjoining 
them  from  acting  or  attempting  to  act  as  trus- 
tees of  the  complainant  college.    Ajfirmed, 
The  facts  are  fully  stated  m  the  opinions. 

The  following  opinion  was  handed  down  by 
Moore,  J.,  on  October  6,  1892,  after  theflnt 
hearing: 

This  is  a  suit  brought  to  enjoin  the  defend- 
ants from  acting  as  trustees  of  the  plaintiff, 
or  exercising  any  control  over  its  property 
or  franchises.  The  plaintiff  is  a  corporation, 
duly  incorporated  under  the  laws  of  this  state 
on  or  about  November,  1865,  to  conduct  a 
literary  institution  at  Philomath.  Benton 
county,  Dr.,  for  the  church  known  as  the 
*"  United  Brethren  in  Christ.  "*  The  object  of 
this  corporation  waa  and  is  to  acquire  and 
hold  property  in  trust  for  said  church,  and 
to  build  and  maintain  an  institution  for  ed- 
ucational purposes,  to  be  carried  on  under 
the  direction  and  control  of  trustees,  to  be 
appointed  from  time  to  time  by  the  Oregon 
Conference  of  the  United  Brethren  in  Christ, 
in  accordance  with  the  established  usages 
and  customs  of  said  church.  The  said  church 
is  an  unincorporated,  voluntary,  religious 
association  in  the  United  States,  having  offi- 
cial bodies  for  the  government  of  the  church, 
its  members,  con/orregations,  and  officers,  each 
being  clothed  with^'certain  powers,  to  wit: 
(1)  The  official  board  of  each  congregation 


NOTB.— The  above  decision  is  more  than  ueusUy 
important,  because  on  rehearing  it  reverses  its 
former  decision  which  was  before  the  supreme 
eourt  of  Michigan  when  It  decided  the  case  of 
Bear  v.  Heasley,  94  L.  B.  A.  SIS,  in  accord- 
ance therewith  and  against  both  the  Indiana  ca.«e 
of  Iamb  V.  Gain,  U  L.  R.  A.  ilS,  and  the  Pennsyl- 
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vania  case  of  Schlichter  v.  Keiter,  22  L.  R.  A.  161. 
The  change  of  decision  on  rehearing  by  the  Oregon 
court  in  the  present  case  leaves  the  Michigan  de- 
cision opposed  by  the  other  three  decisions.  Th« 
opinions  in  the  present  CHse  present  a  remarkably 
able  discussion  of  the  law  respecting  the  constitia* 
ttons  of  great  religious  bodies. 


See  also  29  L.  R.  A.  476;  31  L.  R.  A.    Ul ;  32  L.  R.  A.  838. 
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consists  of  the  recognized  preachers,  exhort- 
en,  leaders,  stewards,  trustees,  and  Sunday 
school  superintendents,  who  reside  within 
the  bounds  of  the  congregation,  or  hold  mem- 
bership therein.  This  board  meets  monthly, 
and  transacts  the  business  of  the  congrega- 
tion. (2)  The  q^uarterly  conference,  com- 
posed of  the  presiding  elder  of  the  district, 
and  the  preacher  in  diarge,  and  recognized 
preacUcra,  class  leaders,  and  stewards,  trust- 
ees, and  Sunday  school  superintendents,  who 
reside  within  the  district,  or  hold  member- 
ihip  therein.  It  meets  quarterly,  and,  among 
other  things,  appoints  trustees  of  the  meei- 
ing  houses,  who  hold  during  the  pleasure  of 
the  quarterly  conference.  (8)  The  annual 
conference  is  composed  of  the  elders  and  li- 
centiate preachers  who  have  been  received  by 
the  annual  conference  in  each  district.  This 
conference  meets  yearly,  and  is  presided  over 
bj  a  bishop.  (4)  The  general  conference, 
which  meets  every  four  years,  is  composed 
of  elders  elected  by  the  church  members  in 
every  conference  district  throughout  the 
society.  The  official  board  is  subordinate  to 
the  quarterly  conference,  the  quarterly  con- 
ference to  the  annual  coi^erence,  and  the  an- 
nual conference  to  the  general  conference : 
the  last  being  the  highest  legislative  and 
judicial  body  of  the  church.  This  church 
was  organized  as  a  religious  society  some 
time  pnor  to  the  vear  1800.  No  general  con- 
ference of  the  church  was  held  until  1815, 
when,  on  the  6th  of  June  of  that  year,  the 
first  general  conference  was  held  at  Mt. 
Pleasant,  Pa.,  in  pursuance  of  a  call  which, 
before  that  time,  had  been  made.  This  con- 
ference formulated  a  discipline,  which  con- 
tained the  rules  and  doctrine  or  confession 
of  faith  of  the  church.  Some  changes  in  the 
phraseology  of  the  last  clause  of  this  confes- 
sion of  faith  was  made  by  the  general  confer- 
ences of  the  church  of  1819,  1825,  1883,  1837, 
1841,  and  1857.  Certain  persons,  claiming 
10  be  the  legally  elected  trustees  of  the  plain- 
tiff, have  instituted  this  suit  in  the  name  of 
and  on  behalf  of  the  plaintiff  against  the  de- 
fendants, who  claim,  on  their  part,  to  be  the 
legally  elected  trustees  of  the  plaintiff,  and 
deny  the  title  to  such  offices  of  the  persons 
who  are  conducting  this  suit  in  the  plaintiff's 
name.  At  the  time  this  suit  was  instituted 
there  was  some  question  made  of  the  regu- 
larity of  the  election  of  those  who  instituted 
the  suit,  but  all  these  questions  have  been 
heretofore  waived  on  each  side,  except  the 
one  single  issue  whether  the  religious  body 
from  which  plaintiff  trustees  derive  their 
title  is  the  true  Church  of  the  United  Breth- 
ren in  Christ,  or  whether  the  religious  body 
from  which  defendants  derive  their  title  is 
the  true  church  of  that  name.  It  is  admitted 
that  each  set  of  trustees  was  elected  by  an 
annual  conference,  claiming  to  be  the  annual 
conference  of  the  said  church  in  Oregon. 
Which  of  the  two  conferences  was  the  real 
conference?  is  the  question,  and  is  decisive 
of  this  suit.  It  is  also  agreed  that  since  the 
bejrinnine  of  this  suit  the  terms  of  office  of 
some  of  the  trustees  on  each  side  have  ex- 
pired and  been  filled  by  elections  pending 
this  suit,  and  that  these  new  trustees  shall 
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be  substituted  in  the  decree  to  be  rendered 
herein  in  lieu  of  the  old  ones. 

The  confession  of  faith  adopted  by  the 
general  conference  of  1815  was  as  follows : 
Old  confession  of  faith :  **  In  the  name  of 
Qod,  we  declare  and  confess  before  all  meu 
that  we  believe  in  the  onh  true  God,  the 
Father,  the  Son,  and  the  Holy  Qhost;  that 
these  tlirce  are  one, — the  Father  in  the  Son, 
the  Son  in  the  Father,  and  the  Holy  Ohost 
equal  in  essence  or  being  with  both ;  that 
this  triune  God  created  the  heavens  and  the 
earth,  and  all  that  in  them  is,  visible  aa 
well  as  invisible ;  and,  furthermore,  sustains, 
governs,  protects,  and  supports  the  same. 
We  believe  in  Jesus  Christ ;  that  He  is  very 
God  and  man ;  that  He  became  incarnate  by 
the  power  of  the  Holy  Ghost  in  the  Virgin 
Mary,  and  was  born  of  her;  that  He  is  the 
saviour  and  mediator  of  the  whole  human 
race,  if  they,  with  full  faith  in  Him,  accept 
the  grace  proffered  in  Jesus ;  that  this  Jesua 
suffered  and  died  on  the  cross  for  us,  waa 
buried,  arose  again  on  the  third  day,  as- 
cended into  heaven,  and  sitteth  on  the  right 
hand  of  God,  to  intercede  for  us;  and  that 
He  shall  come  again  at  the  last  day  to  Judge 
the  quick  and  the  dead.  We  believe  in  the 
Holy  Ghost ;  that  He  is  eoual  in  being  with 
the  Father  and  the  Son,  ana  that  He  comforts 
the  faithful,  and  guides  them  into  all  truth. 
We  believe  in  a  Holy  Christian  Church,  the 
communion  of  saints,  the  resurrection  of  the 
body,  and  life  everlasting.  We  believe  that 
the  Holy  Bible.  Old  and  New  Testaments, 
is  the  word  of  God  ;  that  it  contains  the  only 
true  way  to  our  salvation ;  that  every  true 
Christian  is  bound  to  acknowledge  and  re- 
ceive it  with  the  influence  of  the  spirit  of 
God  as  the  only  rule  and  ^uide,  and  that 
without  faith  in  Jesiis  Christ,  true  repen- 
tance, forgiveness  of  sins,  and  foUowinic 
after  Christ,  no  one  can  be  a  true  Christian. 
We  also  believe  that  what  is  contained  in 
the  Holy  Scriptures,  to  wit,  the  fall  in 
Adam,  and  redemption  through  Jesus  Christ, 
shall  be  preached  througliout  the  world. 
We  believe  that  the  ordinances,  viz.,  bap- 
tism, and  the  remembrance  of  the  sufferings 
and  death  of  our  Lord  Jesus  Christ,  are  to 
be  in  use  and  preached  by  all  Christian  so- 
cieties, and  that  it  is  incumbent  on  all  the 
children  of  God  particularly  to  practice 
them,  but  the  manner  in  which  ought  always 
to  be  left  to  the  judgmeut  and  understanding 
of  every  individual ;  also  the  example  of 
washing  feet  is  left  to  the  judgment  of  every 
one  to  practice  or  not;  but  it  is  not  becom- 
ing of  any  of  our  preachers  or  members  to 
traduce  any  of  their  brethren  whose  judg- 
ment and  understanding  in  these  respects  is 
d  fferent  from  their  own,  either  in  public 
or  private.  Whosoever  shall  make  himself 
guilty  in  this  respect  shall  be  considered  a 
traducer  of  his  brethren,  and  shall  be  answer- 
able for  the  same.**  This  confession  of  faith 
was  never  submitted  for  ratification  or  adop- 
tion to  a  vote  of  the  members  of  the  church, 
but  became  the  confession  of  faith  and  doc- 
trine of  the  church  by  reason  of  its  adoption 
by  the  delegates  to  this  general  conference, 
and  aa  such  it  remained  until   the  meeting 
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of  the  general  conference  held  in  May, 
1889. 

At  a  meeting  of  the  general  conference  of 
this  church  held  at  Gtermantown,  Ohio,  May 
10,  1837.  it  was  resolved  that  a  constitution 
should  be  formed  for  the  better  goyernment 
of  the  church.  This  general  conference  there- 
upon formed  the  following : 

*^  We,  as  the  members  of  the  Church  of  the 
United  Brethren  in  Christ,  in  order  to  retain 
n  perfect  union,  accomplish  the  ends  of  Jus- 
tice and  equity,  insure  ecclesiastical  as  well 
as  domestic  tranquillity,  provide  for  the  com- 
mon interest  of  the  church,  promote  the  gen- 
eral welfare  of  society,  and  to  secure  the 
blessings  of  the  gospel  to  ourselves,  our  pos- 
terity, and  our  fellow  men  in  general,  ordain 
and  establish  the  following  constitution  for 
the  church  aforesaid : 

**  'Article  1.  Section  1.  All  ecclesiasti- 
cal power  herein  granted  to  make  or  repeal 
any  rule  in  discipline  shall  be  vested  in  a 
general  conference,  which  shall  consist  of 
ministers  elected  by  the  members  in  every 
conference  district  throughout  the  society ; 
nevertheless  nothing  shatl  be  done  so  as  to 
change  the  articles  of  faith,  or  in  any  wise 
destroy  the  itinerant  plan.  8ec.  2.  No  min- 
ister shall  be  considered  eligible  for  election 
until  he  has  stood  in  the  capacity  of  elder 
foi^the  term  of  three  years,  having  maintained 
a  good  moral  character  during  that  time. 
Any  elder  receiving  a  transfer  ftom  one  con- 
ference to  another  shall  not  be  considered 
•eligible  for  election  under  a  term  of  two 
years,  and  not  then  without  a  sufficient  rec- 
ommendation from  the  conference  of  which 
he  had  been  a  member.  Sec.  8.  The  number 
of  delegates  from  each  conference  district 
«hall  not  exceed  one  for  every  five  hundred 
members.  But  should  it  so  happen  that  a 
conference  would  be  formed  in' a  territory 
not  having  five  hundred  members  within  its 
district,  that  conference  shall  nevertheless 
have  one  delegate  to  represent  its  members 
in  general  conference.  Sec.  4.  If  any  va- 
cancies should  occur  through  sickness  or 
otherwise,  after  the  election  of  deleffates, 
it  shall  be  the  duty  of  the  presiding  elder  or 
elders  to  immediately  notify  the  next  high- 
est on  the  list  of  votes  that  he  is  now  a  mem- 
ber to  represent  that  district  in  the  ensuing 
general  conference.  Sec.  5.  The  bishops 
shall  upon  all  occasions  be  considered  mem- 
bers of  the  general  conference,  to  preside  as 
the  organs  oi  that  body,  as  in  annual  confer- 
ences. Bishops  shall  be  elected  every  four 
years,  during  the  sitting  of  the  general  con- 
ference, by  the  members  thereof,  from  among 
the  elders  throughout  the  church,  who  have 
stood  in  that  capacity  for  a  term  not  less 
than  six  years.  Sec.  6.  The  general  confer- 
ence shall  be  held  once  every  four  vears,  at 
the  adjournment  of  which  it  shall  be  the 
duty  of  the  same  to  publish  or  cause  to  be 
published  (excepting  such  parts  as  may  not 
be  considered  expedient)  all  their  proceed- 
ings, for  the  benefit  of  society  in  general. 

^  'Art.  2.  Section  1.  The  members  of  each 
conference  district  shall  solely  have  the  priv- 
ilege  of  choosing  and  electing  the  delegates 
to  general  conference,  which  snail  invariably 
be  done  at  least  three  months  previous  to 
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the  sitting  of  the  same.  Sec.  S.  In  the  elec- 
tion of  delegates  for  general  conference  it 
shall  be  the  duty  of  each  annual  conference 
to  appoint  a  committee  of  three,  in  their 
several  conference  districts,  to  receive  and 
count  the  votes,  and  immediately  apprise 
those  who  may  have  been  elected.  Sec.  3. 
It  shall  be  the  duty  of  the  annual  conference 
to  furnish  the  presiding  elders  with  a  list 
of  all  the  elders  eligible  for  election.  The 
presiding  elders  shall  furnish  each  circuit 
preacher  in  charge,  whose  duty  it  shall  be 
to  furnish  each  class  leader  or  steward 
throughout  the  circuit,  with  a  copy  of  the 
same.'  Sec.  4.  It  shall  be  the  duty  of  each 
class  leader  or  steward  to  appoint  a  meeting 
of  the  members  of  each  class  for  the  purpose 
of  electing,  by  ballot  or  otherwise,  one  or 
more  delegates  to  represent  them  in  general 
conference.  Sec.  6.  It  shall  be  the  duty  of 
each  class  leader  or  steward  to  sign,  inclose, 
and  seal  each  bill  of  election,  hand  it  over 
to  the  preacher  in  charge,  he  again  to  the 
presiding  elder,  whose  duty  it  shall  be  to 
transmit  the  same  to  the  committee  appointed 
hy  the  annual  conference.  Sec.  6.  The  com- 
mittee appointed  to  count  the  votes  shall 
make  a  list  of  all  the  persons  voted  for,  and 
the  numbers  of  votes  for  each.  Should  any 
two  or  more  of  the  candidates  have  an  equal 
number  of  votes,  the  individuals  thus  ap- 
pointed shall  determine  by  lot  who  or  which 
of  them  are  elected.  They  shall  also  for- 
ward the  names  of  those  elected  to  the  oon- 
ference  printing  establishment  for  publica- 
tion. 

**  '  Art.  8.  Section  1.  Each  annual  confer- 
ence shall  come  fully  under  the  jurisdiction 
of  the  general  conference,  except  under  such 
regulations  as  the  general  conference  may 
deem  expedient  in  relation  to  local  matters, 
so  as  not  to  prove  prejudicial  to  the  interest 
of  the  whole  society.  Sec.  2.  The  business 
of  each  annual  conference  shall  strictly  be 
done  according  to  discipline.  Sec.  8.  Any 
annual  conference  acting  in  yiolation  of  the 
doings  of  general  conference  shall,  by  im- 
peachment, be  tried  by  the  same.  Sec.  4. 
r^o  annual  conference  shall  have  the  exclu- 
sive right  to  form  or  admit  new  conference 
within  the  bounds  of  society,  without  the 
consent  of  the  general  conference.  Sec  5. 
All  officers,  whether  bishops,  presidine  el- 
ders, etc.,  shall,  on  impeachment,  be  dealt 
with  according  to  discipline,  as  other  mem- 
bers, expelled  or  retained,  as  the  case  may 
require. 

^  'Art.  4.  Section  1.  If  at  any  time  after 
passing  this  constitution  it  should  be  con- 
templated either  to  alter  or  to  amend  the 
same,  it  shall  be  the  privilege  of  any  mem- 
ber in  society  to  publish  or  cause  to  be  pub- 
lished sudi  contemplation  at  least  three 
months  before  the  election  of  delegates  to 
the  general  conference.  Sec.  2.  No  general 
conference  shall  have  the  power  to  alter  or 
amend  the  foregoing  constitution,  except  it 
be  by  a  vote  of  two  thirds  of  that  body.  *  ^ 

Resolutions:  "Inasmuch  as  it  is  the  in- 
defeasible right  of  every  man  to  think  and 
act  for  himself  in  matters  of  faith  and  mor- 
ality, this  right  not  only  being  muted  by 
the  charter  of  his  creation,  but  also  by  the 
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^iacipline  adopted  for  the  better  government, 
of  tlie  Church  of  the  United  Brethren  in 
-OliTist,  be  it  resolved,  therefore :  Firtt,  That 
no  rule  be  adopted  by  general  conference  so 
«8  to  infringe  upon  the  rights  of  any,  as  it 
relates  to  the  mode  and  manner  of  baptism, 
ihe  sacrament  of  the  Lord's  supper,  or  the 
vashing  of  feet,  etc.  Second,  Resolved,  no 
role  or  ordinance  shall  be  passed  in  general 
conference  so  as  to  deprive  die  local  preachers 
of  the  eligibility  of  election  as  delegates  to 
the  same,  nor  vet  to  deprive  them  of  their 
legal  YOte  in  the  annual  conference  to  which 
they  severally  belong.  Third.  Resolved, 
that  the  foregoing  resolutions  shall  neither 
be  altered  nor  repealed  vrithout  the  unani- 
imous  consent  of  the  whole  conference.  Done 
in  general  conference,  by  the  unanimous 
iconsent  of  that  body,  this  11th  day  of  May, 
in  the  year  of  our  Lord  one  thousand  eignt 
hundred  and  thirty-seven.  In  wi  tness  wh^- 
-of,  we  have  hereunto  set  our  names.  H. 
Eumler,  Samuel  Hiestand,  Bishops.  Jacob 
£rb,  Jacob  Winter,  Jacob  Rhinehart.  J.  J. 
Olossbrenner,  Adam  Hetzler,  David  Welmer, 
John  Dorcas,  George  Hiskey,  John  Coons, 
William  Hanby,  Jno.  Featherhoff,  William 
•Stubbs,  Francis  Whitcom,  John  Lopp,  Fred. 
Kennoyer,  William  Davis." 

This  was  the  first  constitution  ever  pre- 
pared for  or  approved  by  any  eeneral  con- 
lerence  of  the  church.  Thatboay,  doubting 
its  right  or  power  to  adopt  such  an  instru- 
ment, issued  a  circular  to  the  membership 
of  the  church,  as  follows:  ''Circular.  To 
the  Members  of  the  Church  of  the  United 
Brethren  in  Christ  throughout  these  United 
States— Dear  brethren,  by  whose  authority, 
we.  as  a  general  conference,  have  been  au- 
thorized to  legislate  on  matters  pertaining 
to  the  government  of  our  church,  and,  having 
lon^  since  been  convinced  of  the  great  ne- 
oessity  of  a  constitution  for  the  better  regu- 
lation thereof,  have  by  unanimous  consent 
iframed  and  established  the  foregoing:  We 
are  well  aware  that  we  have  transcended  the 
bounds  given  us  by  our  discipline,  which 
will  be  found  in  the  constitution,  article  4, 
§  2,  declaring  that  the  safd  constitution  can 
neither  be  altered  nor  amended  without  a 
majority  of  two  thirds  of  a  general  confer- 
•ence.  If  there  had  been  a  general  notice 
given  to  the  church,  previous  to  the  election 
of  delegates,  that  there  would  be  a  memorial 
offered  to  general  conference,  praying  them 
to  adopt  a  constitution,  and  to  ratify  it, 
agreeable  to  article  4,  ^  82,  then  the  general 
conference  would  have  had  power  to  have 
•done  so.  The  object  of  this  circular  is  (feel- 
ing that  the  government  of  our  church  is  not 
as  firm  as  it  ought  to  be)  to  give  notice  to 
our  church  throughout  the  Union  that  we  in- 
tend to  present  a  memorial  to  the  next  gen- 
eral conferenoe,  praying  them  to  ratify  the 
constitution  now  adopted,  according  to  arti- 
•de  4,  g  2,  in  testimony  of  our  ardent  desire 
for  the  welfare  of  our  church  and  the  general 
spread  of  the  gospel.  Written  by  order  of 
the  general  conference,  Germantown,  Ohio, 
May  13,  1887.  Signed  in  behalf  of  the  same 
fay  William  R.  Rhinehart,  Secretary.* 

This  constitution  and  circular  were  printed 
in  the  discipline  issued  that  year  from  the 
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conference  office  at  Circleville,  Ohio,  and 
circulated  by  order  of  the  general  conference 
among  the  membership.  The  next  general 
conference  of  this  church  met  in  Pickaway 
county,  Ohio,  on  the  10th  day  of  May,  1841. 
This  conference  did  not  ratify  the  constitu- 
tion framed  br  the  preceding  general  con- 
ference, but  adopted  another.  A  motion  was 
made  in  the  conference  that  a  constitution 
for  the  better  government  ^of  the  church  be 
adopted.  On  the  following  day  the  motion 
for  a  constitution  Was  called  up,  a  spirited 
discussion  ensued,  and  the  vot«  was  taken 
and  carried  in  favor  of  a  constitution, — yeas, 
15 ;  nays,  7.  On  motion  a  committee  of 
nine — one  from  each  conference  district — ^was 
appointed  to  draft  a  constitution.  This 
committee  reported  a  constitution,  which 
was  read  twice,  and  laid  upon  the  table  un- 
til the  following  morning,  when  it  was  read 
a  third  time  by  sections,  and  adopted.  This 
constitution  was  as  follows : 

"Constitution  of  1841.  We,  the  members 
of  the  Church  of  the  United  Brethren  in 
Christ,  in  the  name  of  Gk)d,  do,  for  the  per- 
fecting of  the  saints,  for  the  work  of  the 
ministry,  for  the  edify ine  of  the  body  of 
Christ,  as  well  as  to  produce  and  secure  a 
uniform  mode  of  action  in  faith  and  practice ; 
also  to  define  the  powers  and  business  of 
quarterly,  annual,  and  general  conferences, 
as  recognized  by  this  church, — ordain  the 
following  articles  of  constitution : 

"Article  1.  Section  1.  All  ecclesiastical 
power  herein  granted  to  make  or  repeal  any 
rule  of  discipline  is  vested  in  a  general  con- 
ference, which  shall  consist  of  elders,  elected 
by  the  members  in  every  conference  district 
throughout  the  society :  provided,  however, 
such  elders  have  stood  in  that  capacity  three 
yean  in  the  conference  district  to  which  they 
belong.  Sec.  2.  General  conference  is  to  tie 
held  every  four  years ;  the  bishops  to  be  con- 
sidered members  and  presiding  officers.  Sec. 
8.  Each  annual  conference  shall  place  before 
the  society  the  names  of  all  the  elders  eligi- 
ble to  membership  in  the  general  conferenoe. 

"Art.  2.  Section  1.  The  general  confer- 
ence  shall  define  the  boundaries  of  the  an- 
nual conferences.  Sec.  2.  The  general  con- 
ference shall  at  every  session  elect  bishops 
from  among  the  elders  throughout  the  church, 
who  have  stood  six  years  in  that  capacity. 
Sec.  3.  The  business  of  each  annual  confer- 
ence shall  be  done  strictly  according  to  dis- 
cipline; and  any  annual  conference  acting 
contrary  thereto  shall  by  impeachment  be 
tried  by  the  genernl  conference.  Sec.  4.  No 
rule  or  ordinance  shall  at  any  time  be  passed 
to  change  or  do  away  with  the  confession  of 
faith  as  it  now  stands,  nor  to  destroy  the 
itinerant  plan.  Sec.  5.  There  shall  be  no 
rule  adopted  that  will  infringe  upon  the 
rights  of  any  as  relates  to  the  mode  of  bap- 
tism, the  sacrament  of  the  Lord*s  supper,  or 
the  washing  of  feet.  Sec.  6.  There  shall  be 
no  rule  made  that  will  deprive  local  preach- 
ers of  their  votes  in  the  annual  conference 
to  which  they  severally  belong.  Sec.  7. 
There  shall  be  no  connection  with  secret  com- 
binations, nor  shall  involuntary  servitude 
be  tolerated  in  any  way.  Sec.  8.  The  right 
of  appeal  shall  be  inviolate. 
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"Art.  8.  The  right,  title,  intereflt,  and 
claim  of  all  property,  whether  consisting  in 
lots  of  ground,  meeting  houses,  legacies,  or 
donations  of  any  kind,  obtained  by  purchase 
or  otherwise,  by  any  person  or  persons,  for 
the  use,  benefit,  and  behoof  of  the  Church  of 
the  United  Brethren  in  Christ,  is  hereby  fully 
recognized  and  held  to  be  the  property  of  the 
church  aforesaid. 

**Art.  4.  There  shall  be  no  alteration  of 
the  foregoing  constitution,  unless  by  request 
of  two  thirds  of  the  whole  society.  * 

This  constitution,  together  with  the  con- 
fession of  faith  which  had  before  that  time 
been  adopted,  was  printed  as  the  constitu- 
tion and  confession  of  faith  of  the  church  in 
the  discipline  of  that  year,  and  in  each  suc- 
ceeding discipline  every  four  years  there- 
after, up  to  the  year  1889.  This  constitu- 
tion was  never  submitted  to  the  members  of 
the  church  for  their  approval  or  disapproval, 
but  went  into  force  immediately,  by  virtue 
of  its  adoption  by  said  general  conference, 
and  so  remained  until  May  13,  1889.  Gen- 
eral conferences  of  the  church  were  held  every 
four  years  from  1841  up  to  and  including 
1889,  when  the  last  one  prior  to  this  suit  was 
held.  A  regular  general  conference  of  the 
church  was  held  at  Fostoria,  Ohio,  com- 
mencing May  14,  1885,  composed  of  dele- 
gates duly  and  regularly  chosen  under  the 
rules  and  regulations  of  the  church  provided 
therefor.  At  this  conference,  on  the  second 
day,  22  standing  committees  were  appointed. 
The  committee  on  revision  (to  which  was 
referred  the  confession  of  faith,  constitution, 
and  section  8  of  chapter  10  of  the  discipline) 
consisted  of  18  members,  and  was  known  and 
designated  as  **  Committee  No.  6."  On  the 
afternoon  of  the  sixth  day  this  committee 
made  the  following  report: 

''Report  of  Committee  No.  6.  To  the 
General  Conference:  Your  committee,  to 
which  was  referred  the  confession  of  faith, 
constitution,  and  section  3  of  chapter  10  of 
the  discipline,  beg  leave  to  report  that  we 
have  given  these  subjects  much  and  most 
prayerful  attention,  and  nqw  submit  the  re- 
sult of  our  deliberations:'  First.  We  find 
that  the  present  constitution  of  the  church 
was  never  submitted  to  the  suffrage  of  the 
members  and  ministry  of  the  church  for  rati- 
fication either  by  popular  vote  or  by  con- 
ventional approval,  though  it  purports  to 
be  the  constitution  of  the  'members'  of  the 
denomination.  Second,  We  find  by  reference 
to  the  records  that  throughout  most  of  its 
history  it  has  been  the  subject  of  question 
and  difference  of  opinion  as  to  its  legality 
and  binding  force  as  an  organic  law.  Third. 
We  find  also  that  the  clause  found  in  article 
2,  §  4,  which  says:  'No  rule  or  ordinance 
shall  at  any  time  be  passed  to  change  or  do 
away  with  the  confession  of  faith  as  it  now 
stands;*  and  article  4,  which  says:  'There 
shall  be  no  alteration  of  the  foregoing  con- 
stitution unless  by  request  of  two  thirds  of 
the  whole  society ,' —are  in  their  language 
and  apparent  meaning  so  far-reaching  as  to 
render  them  extraordinary  and  impracticable 
as  articles  of  constitutional  law.  Fimrth. 
From  the  facts  and  reasons  thus  indicated 
we  conclude  that  the  constitution  has  ac- 
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quired  Its  force  only  by  the  partial   and 
silent  assent  of  the  church,  and   that  the 
general  conference  has  a  right  to  institute 
measures  looking  to  the  amendment,  xoodi- 
fication,  or  change  of  the  constitution  at  any 
time  when  it  is  believed  that  a  majority  of 
our   people   favor  a   modification   thereof. 
Fifth.  It  is  the  sense  and  belief  of  your  com- 
mittee that  the  constitution  as  it  now  stands 
is  not  in  harmony  with  tlie  present  wishes  of 
our  people,  as  has  been  indicated  in  discus- 
sions,  petitions,   and  elections  during   the 
past  year.    Sixth,  For  these  reasons,  and  for 
the  purpose  of  finally  settling  all  questions- 
of  dispute  and  matters  of  disturbance  to  the 
peace  and  harmony  of  the  church,  so  far  as 
the  confession  of  faith  and  the  constitution 
are  concerned,  your  committee  would  recom- 
mend the  adoption  of  the  following  paper. 
namely : 

**  'Church  Commission:  Whereas,  our 
confession  of  faith  is  silent  or  ambiguous 
upon  some  of  the  cardinal  doctrines  of.  the 
Bible,  as  held  and  believed  by  our  church ; 
and  whereas,  it  is  desirable  and  needful  to 
so  amend  and  improve  our  present  constitu- 
tion as  to  adapt  its  provisions  more  fully  to 
the  wants  and  conditions  of  the  dmrch  Id 
this  and  future  time:  Therefore,  resolved, 
by  the  delegates  of  the  annual  conferences 
of  the  Church  of  the  United  Brethren  in 
Christ,  in  general  conference  assembled,  that 
a  church  commission,  composed  of  twenty- 
seven  persons,  and  consisting  of  the  bishops 
of  the  church,  and  ministers  and  laymen  ap- 
pointed and  elected  by  this  body,  an  equal 
number  from  each  bishop's  district,  provided 
that  the  Pacific  district  shall  have  two  mem- 
bers beside  its  bishop,  be  and  is  hereby  au- 
thorized and  established.  The  duties  and. 
powers  of  this  commission  shall  be  to  con- 
sider our  present  confession  of  faith  and  con- 
stitution, and  prepare  such  a  form  of  belief, 
and  such  fundamental  rules  for  the  govern- 
ment of  this  church  in  the  future,  as  will, 
in  their  judgment,  be  best  adapted  to  secure 
its  growth  and  efficiency  in  the  work  of  evan- 
gelizing the  world:  provided,  (1)  that  this 
commission  shall  preserve  unchanged  in  sub- 
stance the  present  confession  of  faith  so  far 
as  it  is  clear ;  (2)  that  it  shall  also  retain  the 
present  itinerant  plan;  (8)  that  it  shall  keep 
sacred  the  general  usages  and  distinctive 
principles  of  the  church  on  all  great  moral 
reforms  as  sustained  by  the  word  of  (jkxl,  in 
so  far  as  the  province  of  their  work  may 
touch  them :  provided,  further,  that  in  the 
final  adoption,  as  a  whole,  of  a  confession 
of  faith  and  constitution,  for  submission  to 
the  church  by  the  commission,  a  majority 
vote  of  all  the  members  composing  the  com- 
mission shall  be  necessary.  Resolved,  that 
this  commission  shall  meet  at  such  time  and 
place  as  the  board  of  bishops  may  appoint, 
and  is  expected  to  complete  its  work  by  Jan- 
uary 1,  1886.  The  commission  shall  also 
adopt  and  cause  to  be  executed  a  plan  by 
which  the  proposed  confession  of  faith  and 
constitution  may  receive  the  largest  possible 
attention  and  expression  of  approval  or  dis- 
approval by  our  people,  including  all  neces- 
sary regulations  for  taking,  counting,  and. 
reporting  the  vote.     Resolved,   that  whcn» 
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according  to  the  foregoing  provisions,  the 
lesalt  of  the  vote  of  the  church  shows  that 
two  thirds  of  all  the  votes  cast  have  been 
given  in  approval  of  the  proposed  confession 
of  faith  and  constitution,  it  shall  be  the  duty 
of  the  bishops  to  publish  and  proclaim  said 
result  through  the  official  or|;ans  of  the 
church,  whereupon  the  confession  of  faith 
and  constitution  thus  ratified  and  adopted 
shall  become  the  fundamental  belief  and  or- 
ganic law  of  this  church :  provided,  further, 
Uiat  the  adoption  of  this  constitution  afore- 
said shall  in  nowise  affect  any  legislation  of 
this  general  conference  for  the  coming  quad- 
rennium.  Resolved,  that  in  case  of  any  va- 
cancy in  the  commission  by  death,  resigna- 
tion, or  otherwise,  the  commission  shall  fill 
the  vacancy.  The  necessary  expenses  of  this 
commission  shall  be  paid  out  of  the  funds 
of  the  printing  establishment.  Respectfully 
submitted.'"  • 

This  report  was  signed  by  eleven  members 
of  tlie  committee,  who  also  presented  the  fol- 
lowing supplementary  report :  **  We  recom- 
mend that  the  following  law  in  relation  to 
secret  combinations  be  adopted,  to  take  the 
place  of  section  8,  chapter  10,  of  discipline : 
'  Secret  Combinations.  A  secret  combi  nation, 
in  the  sense  of  the  constitution,  is  a  secret 
league  or  confederation  of  persons  holding 
principles  and  laws  at  variance  with  the 
Word  of  God,  and  infringing  upon  the  nat- 
ural, social,  political,  or  religious  rights  of 
those  outside  its  pale.  Any  member  or  min- 
ister of  our  church  found  in  connection  with 
such  combination  shall  be  dealt  with  as  in 
other  cases  of  disobedience  to  the  order  and 
discipline  of  the  church  in  case  of  members, 
as  found  on  page  2S  of  discipline,  in  answer 
to  the  third  question  of  section  3,  chapter  4. 
and  in  case  of  ministers,  as  found  in  chapter 
6,  $  13,  p.  66.*    Respectfully  submitted." 

Two  members  of  the  committee  did  not 
sign  the  foregoing  reports,  but  prepared  and 
signed  the  foflowmg  minori  ty  report :  **  We, 
your  committee  on  constitution,  confess! ou 
of  faith,  and  section  3  of  chapter  10.  would 
report  as  follows:  We  have  deliberately 
considered  the  important  interests  committed 
to  us,  and  have  concluded  us  follows:  (1) 
The  constitution  we  now  liave  in  the  disci- 
pline, and  have  had  for  forty -four  years,  is 
the  constitution  of  the  Church  of  the  United 
Brethren  in  Christ,  and  every  member  legally 
received  into  the  church  for  years  has  con- 
sented to  be  governed  by  the  same.  It  was 
declared  legal  also  by  the  general  conference 
of  1849,  and  to  it  our  legislation  has  con- 
formed, and  under  its  direction  our  officers 
have  been  elected,  and  the  general  conference 
formed  according  to  its  provisions;  (2)  This 
constitution  makes  no  provision  for  the  gen* 
eral  conference  to  alter  or  chancre  it  without 
first  securing  the  consent  of  the  members  of 
the  church  by  a  two- thirds  vote,  as  required 
in  article  4  of  the  constitution,  and  to  take 
an^  other  method  would  not  be  legal.  (8) 
It  is  our  view  that  this  question  as  to  the 
constitution  should  be  determined  before  we 
revise  section  3  of  chapter  10." 

A  motion  was  made  to  adopt  the  majority 
report,  which,  after  being  discussed  that  day 
and  all  of  the  next,  was  carried.     On  the 
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next  day  the  supplemental  report,  after  be- 
ing slightly   amended,  was,  upon   motion, 
adopted.     On  the  next  day  thirty-four  mem- 
bers protested  against  Uie  action  of  the  con- 
ference in  adopting  the  report  of  committee- 
No.  6,  and  baa  their  protest  spread  upon  the 
records  of  the  conference.     On  the  twelfth 
day  of  the  conference  the  members  of  the- 
church  commission  were  chosen,  as  provided 
for  in  the  report.     This  church  commission 
so  chosen  met  at  Dayton,  Ohio,  on  the  17th 
day  of  November,  1885,  and  formulated  a. 
confession  of  faith  and  amended  constitution, 
to  be  submitted  to  the  members  of  the  churcli 
for  their  approval  or  disapproval,  said  re- 
vised confession  of  faith  and  amended  con- 
stitution being  as  follows: 

"Revised  Confession  of  Faith.  In  the- 
name  of  God,  we  declare  and  confess  before 
all  men  the  following  articles  of  our  belief : 

**  'Article  1.  Of  God  aud  the  Holy  Trinity. 
We  believe  in  the  only  true  God,  the  Father, 
the  Son,  and  the  Holy  Ghost ;  that  these  three- 
are  one,  the  Father  in  the  Son,  the  Son  iik 
the  Father,  and  the  Holy  Ghost  equal  in  es- 
sence or  being  with  the  Father  and  the  Son. 

"  'Art.  2.  Of  Creation  and  Providence. 
We  believe  this  triune  God  created  the  heav- 
ens and  the  earth  and  all  that  in  them  is, 
visible  and  invisible ;  that  He  sustains,  pro- 
tects, governs  these  with  gracious  regard  for 
the  welfare  of  man  to  the  glory  of  His  name. 

"  'Art.  8.  Of  Jesus  Christ.  We  believe  iifc 
Jesus  Christ ;  that  He  is  very  God  and  man ; 
that  He  became  incarnate  by  the  power  of  tlie- 
Holy  Ghost,  and  was  born  of  the  Virgin 
Mary;  that  He  is  the  saviour  and  mediator 
of  the  whole  human  race,  if  they  with  full 
faith  accept  the  gmce  proiferea  in  Jesus ; 
that  this  Jesus  suffered  and  died  on  tlie  cross 
for  us,  was  buried,  rose  again  on  the  third 
day,  ascended  into  heaven,  and  sitteth  on  tiie 
rij^ht  hand  of  God,  to  intercede  for  us,  and 
that  He  will  come  again  at  the  last  day  to- 
judge  the  living  and  the  dead. 

"  '  Art.  4.  Of  the  Holy  Ghost.  We  believe 
in  the  Holy  Ghost ;  that  He  is  equal  in  be- 
ing with  tlie  Father  and  the  Son ;  that  He 
convinces  the  world  of  sin,  of  righteousness, 
and  of  judgment :  that  He  comforts  the  faith- 
ful, and  guides  them  into  all  truth. 

"  'Art.  5.  Of  the  Holy  Scriptures.  We 
believe  that  the  Holy  Bible,  Old  and  New 
Testaments,  is  the  word  of  God ;  that  it  re- 
veals the  only  true  way  to  our  salvation ; 
that  every  true  Christian  is  bound  to  ac- 
knowledge and  receive  it  by  the  help  of  the 
spirit  of  God  as  the  only  rule  and  guide  in 
faith  and  practice. 

"  'Art.  6.  Of  the  Church.  We  believe  in 
a  holy  Christian  church,  composed  of  true 
believers,  in  which  the  word  of  God  is- 
preached  by  men  divinely  called,  and  the 
ordinances  are  duly  administered  :  that  this 
divine  institution  is  for  the  maintenance  of" 
worship,  for  the  edification  of  believers,  and 
the  conversion  of  the  world  to  Christ. 

**  'Art.  7.  Of  the  Sacraments.  We  believe 
that  the  sacraments,  baptism,  and  the  Lord*a 
Supper  are  to  be  used  in  the  church,  and 
should  be  practiced  by  all  Christians;  but 
the  mode  of  baptism,  and  the  manner  of  ob- 
serving the  Lord's  Supper,  are  always  to  bft 
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left  to  the  judgment  and  nnderatanding  of 
«ach  indiyidual ;  also  the  baptism  of  children 
«hall  be  leu  to  the  -judgment  of  believing 

? parents.    The  example  of  the  washing  of  feet 
8  to  be  left  to  the  judgment  of  each  one  to 
practice  or  not. 

**  'Art.  8.  Of  Depravity.  We  believe  that 
man  has  fallen  from  his  original  righteous- 
ness, and,  apart  from  the  grace  of  our  Lord 
Jesus  Christ,  is  not  only  entirely  destitute 
^f  holiness,  but  is  inclined  to  evil  and  only 
•evil,  and  that  continually;  and  that,  except 
A  man  be  born  again,  he  cannot  see  the  king- 
-dom  of  heaven. 

"'Art.  9.  Of  Justification.  We  believe 
that  penitent  sinners  are  justified  before  God 
only  by  faith  in  our  Lord  Jesus  Christ,  and 
not  by  works,  and  yet  that  good  works  in 
-Christ  are  acceptable  to  God,  and  spring  out 
of  a  living  faith. 

**  'Art.  10.  Of  Regeneration  and  Adoption. 
We  believe  that  regeneration  is  the  renewal 
of  the  heart  of  man  after  the  image  of  Ood 
through  the  word,  by  the  act  of  the  Holy 
'Ghost,  by  which  the  believer  receives  the 
spirit  of  adoption,  and  is  able  to  serve  God 
^ith  the  will  and  the  affections. 

"'Art.  11.  Of  Sanctiflcation.  We  believe 
that  sanctiflcation  is  the  work  of  God's  grace 
through  the  word  and  spirit,  by  which  those 
who  have  been  born  again  are  separated  in 
their  acts,  words,  and  thoughts  from  sin, 
•and  are  enabled  to  live  unto  God,  and  to 
follow  holiness,  without  which  no  man  shall 
flpp  the  Ijord 

**  *  Art.  12.*  Of  the  Christian  Sabbath.  We 
believe  that  the  Christian  Sabbath  is  divinely 
appointed ;  that  it  is  commemorative  of  our 
Lord's  resurrection  from  the  grave,  and  is 
an  emblem  of  our  eternal  rest ;  that  it  is  es- 
sential to  the  welfare  of  the  civil  commun- 
ity, and  to  the  permanence  and  growth  of 
the  Christian  church,  and  that  it  should  be 
reverently  observed  as  a  day  of  holy  rest  and 
of  social  and  public  worship. 

"  'Art.  13.  Of  the  Future  State.  We  be- 
lieve in  the  resurrection  of  the  dead,  the  fu- 
ture general  judgment,  and  an  eternal  state 
of  rewards,  in  which  the  righteous  dwell  in 
•endless  life,  and  the  wicked  in  endless  pun- 
ishment. ' " 

**  A  mended  Constitution.  In  the  name  of 
-God,  we,  the  members  of  the  Church  of  the 
United  Brethren  in  Christ,  for  the  work  of 
the  ministry,  for  the  edifying  of  the  body  of 
Christ,  for  the  more  speedy  and  effectual 
apread  of  the  gospel,  and  In  order  to  pro- 
duce and  secure  uniformity  in  faith  and 
practice,  to  define  the  power  and  business  of 
the  general  coufcrence  as  recognized  by  this 
•church,  and  to  preserve  inviolate  the  popu- 
lar will  of  the  membership  of  the  church, 
do  ordain  this  constitution: 

**  'Article  1.  Section  1.  All  ecclesiastical 
power  herein  granted  to  enact  or  repeal  any 
rule  or  rules  of  discipline  is  vested  in  a  gen- 
eral conference,  which  shall  consist  of  eld- 
ers and  laymen  elected  in  each  annual  con- 
ference district  throughout  the  church.  The 
number  and  ratio  of  the  elders  and  laymen, 
and  the  mode  of  their  election,  shall  be  de- 1 
termined  by  the  general   conference :   pro- ' 
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Tided,  however,  that  such  elders  shall  haT« 
stood  as  elders  in  the  conferences  which  they 
are  to  represent  for  no  less  time  than  three 
years  next  preceding  the  meeting  of  the  gen- 
eral conference  to  which  they  are  elected, 
and  that  such  laymen  shall  be  not  less  thaa 
twenty -five  years  of  age,  and  shall  have  been 
members  of  the  churcli  six  years,  and  mem- 
bers of  the  conference  district  which  they 
are  to  represent  at  least  three  years  next  pre- 
ceding the  meeting  of  the  general  conference 
to  which  they  are  elected.  Sec.  2.  The  gen- 
eral conference  shall  convene  every  four 
years,  and  a  majority  of  the  whole  number 
of  delegates  elected  shall  constitute  a  quo- 
rum. Sec.  8.  The  ministerial  and  lay  dele- 
gates shall  deliberate  and  vote  together  as 
one  body;  but  the  general  conference  shall 
have  power  to  provide  for  a  vote  by  separate 
orders  whenever  it  deems  it  best  to  ao  so, 
and  in  such  cases  the  concurrent  vote  of  bot£ 
orders  shall  be  necessary  to  complete  an  ac- 
tion. Sec.  4.  The  general  conference  shall 
at  each  session  elect  bishops  from  among  the 
elders  throughout  the  church  who  have  stood 
six  years  in  that  capacity.  Sec.  5.  The  bis- 
hops shall  be  members  «c  officio  and  presid- 
ing officers  of  the  general  conference ;  but, 
in  case  no  bishop  be  present,  the  conference 
shall  choose  a  president  pro  tempore.  Sec.  6. 
The  general  conference  shall  aetermine  the 
number  and  boundaries  of  the  annual  con- 
ferences. Sec.  7.  The  general  conference 
shall  have  power  to  review  the  records  of 
the  annual  conferences,  and  see  that  the  bus- 
iness of  the  annual  conference  is  done  strictly 
in  accordance  with  the  discipline,  and  ap- 
prove or  annul,  as  the  case  may  require. 
Sec.  8.  The  general  conference  shall  have 
full  control  <3  the  United  Brethren  printing 
establishment,  the  home,  frontier,  and  for- 
eign mission  society,  the  church  erection  so- 
ciety, the  general  Sabbath  school  board,  the 
board  of  education,  and  the  Union  Biblical 
Seminary.  It  shall  also  have  power  to  es- 
tablish and  manage  any  other  organization 
or  institution  within  the  church  which  it 
may  deem  helpful  in  the  work  of  evangeli- 
zation. Sec.  9.  The  general  conference  shall 
have  power  to  establish  a  court  of  appeals. 
Sea  10.  The  general  conference  may — two 
thirds  of  the  members  elected  thereto  con- 
curring— propose  changes  in  or  additions  to 
the  confession  of  faith :  provided,  that  the 
concurrence  of  three  fourths  of  the  annual 
conferences  shall  be  necessary  to  their  final 
ratification. 

**  'Art.  2.  The  general  conference  shall 
have  power,  as  provided  in  article  1,  section 
1,  of  this  constitution,  to  make  rules  and 
regulations  for  the  church ;  nevertheless  it 
shall  be  subject  to  the  following  limitations 
and  restrictions:  Section  1.  The  general 
conference  shall  enact  no  rules  or  ordinance 
which  will  change  or  destroy  the  confession 
of  faith,  and  shaU  establish  no  standard  doc- 
trine contrary  to  the  confession  of  faith. 
Sec.  2.  The  general  conference  shall  enact 
no  rule  which  will  destroy  the  itinerant  plan. 
Sec.  8.  The  general  conference  shall  enact 
no  rule  which  will  deprive  local  preachera 
of  their  votes  in  the  annual  conferences  to 
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^hich  they  seyerally  belong.  Sec.  4.  The 
general  conference  shall  enact  no  rale  which 
irill  abolish  the  right  of  appeal. 

"  'Art.  3.  Section  1.  We  declare  that  all 
secret  combinations  which  infringe  upon  the 
rights  of  those  outside  their  organization, 
and  whose  principles  and  practices  are  in- 
jurious to  the  Christian  cnaracter  of  their 
members,  are  contrary  to  the  word  of  Gtod, 
and  that  Christians  ought  to  have  no  connec- 
tion with  them.  The  general  conference 
shall  have  power  to  enact  such  rules  of  dis- 
cipline, with  respect  to  such  combinations, 
as,  in  its  judgment,  it  may  deem  proper. 
Sec.  2.  We  declare  that  human  slavery  is  a 
violation  of  human  rights,  and  contrary  to 
the  word  of  (rod.  It  shall  therefore  in  no 
wise  be  tolerated  among  us. 

"  'Art.  4.  The  right,  title,  interest,  and 
«laim  of  all  property,  both  real  and  personal, 
of  whatever 'name  or  description,  obtained 
by  purchase  or  otherwise,  by  any  person  or 
persons,  for  the  use,  benefit,  and  behoof  of 
the  Church  of  the  United  Brethren  in  Christ, 
are  hereby  fully  recognized  and  held  to  vest 
Id  the  church  aforesaid. 

**  'Art.  6.  Section  1.  Amendments  to  this 
constitution  may  be  proposed  by  any  gen- 
eral conference, — two  thirds  of  the  memoers 
elected  thereto  concurring, — which  amend- 
ments shall  be  submitted  to  a  vote  of  the 
membership  throughout  the  church,  under 
regulations  authorized  by  said  conference. 
A  malority  of  all  the  votes  cast  upon  any 
submitted  amendment  shall  be  necessary  to 
its  final  ratification.  Sec.  2.  The  foregoing 
amended  constitution  shall  be  in  force  from 
and  after  the  first  Monday  after  the  second 
Tuesday  of  May,  1889,  upon  official  pro- 
clamation thereof  by  the  board  of  bishops : 
provided,  that  the  general  conference  elected 
for  1889  shall  be  the  lawful  legislative  body 
under  the  amended  constitution,  with  full 
power,  until  its  final  adjournment,  to  enact 
such  rules  as  this  amended  constitution  au- 
thorizes. '  " 

The  church  commission  established  a  plan 
of  submission  of  the  proposed  revised  con- 
fession of  faith  and  amended  constitution  to 
a  vote  of  the  members  of  the  church,  in 
which  it  was  provided :  (1)  That  the  con- 
fession of  faith  SJB  a  whole  should  be  sub- 
mitted to  a  vote  of  the  church,  those  favor- 
ing its  adoption  to  have  written  or  printed 
upon  their  ballots  the  words,  **  Confession  of 
Faith.  Tes:"  those  opposed  to  its  adoption 
to  have  written  or  printed  upon  their  ballots 
the  words,  **  Confession  of  Faith.  No.  "*  (2) 
The  amended  constitution  as  a  whole  should 
be  submitted  to  a  vote  of  the  church  mem- 
bers, with  the  following  exceptions:  Arti- 
cle 1,  in  so  far  as  it  related  to  lay  delegation 
in  the  general  conference,  to  be  voted  upon 
^parately;  those  favoring  its  adoption  to 
have  written  or  printed  on  their  ballots  the 
words,  "Lay  Delegation.  Tes;"  those  op- 
posed, the  words,  ''Lay  Delegation.  No.** 
Also  section  1  of  article  8  to  be  submitted 
separately;  those  favoring  its  adoption  to 
have  written  or  printed  upon  their  ballots 
the  words,  "Section  on  Secret  Combinations. 
Yes;"  those  opposed,  the  words,  "Section  on 
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Secret  Combinations.  No;"  those  favoring 
the  adoption  of  the  remainder  of  the  consti- 
tution to  have  written  or  printed  on  their 
ballots  the  words,  **Amenaed  Constitution. 
Tes ;"  those  opposed,  the  words,  **  Amended 
Constitution.  No. "  It  was  further  provided 
that  the  vote  should  be  taken  during  the 
month  of  November,  1888,  and  that  the  pub- 
lishing agent  at  Davton,  Ohio,  should  fur- 
nish each  presiding  elder,  three  months  before 
the  time  of  voting,  the  necessary  number  of 
tickets  and  return  blanks;  the  presiding 
elder  to  distribute  them  to  the  pastors  in  his 
district,  and  the  pastors  to  distribute  them 
in  proper  quantities  to  their  several  societies 
at  least  10  davs  before  the  time  of  voting. 
The  pastors,  leaders,  and  stewards  of  each 
society  were  constituted  a  local  board  of 
tellers,  and  it  was  made  their  duty  on  the 
day  of  voting  to  enroll  the  names  of  all  who 
voted,  and  to  receive  no  votes  except  those 
presented  in  person  by  the  members  on  the 
day  fixed  for  voting  by  the  local  board  of 
tellers,  except  that  where  a  member  was 
incapacitatea  by  age  or  sickness  to  attend, 
or  a  minister  be  absent  on  his  charge,  such 
persons  were  permitted  to  send  their  ballots, 
with  their  names  signed  on  the  back  thereof. 
The  list  of  voters  was  required  to  be  pre- 
served for  one  year,  and  it  was  made  the 
duty  of  eaph  local  board  of  tellers  immedi- 
ately to  make  a  full  report  of  the  vote  taken, 
on  a  blank  provided  for  this  purpose,  to  its 
annual  conference  board  of  tellers,  who  were 
to  be  elected  by  each  annual  conference,  at 
the  session  next  preceding  the  time  of  vot- 
ing; and  these  annual  conference  boards  of 
tellers  were  required  to  receive  the  returns 
from  the  local  boards  of  tellers  in  the  bounds 
of  the  conference,  and  to  count  and  transmit 
a  full  and  accurate  report  of  the  same  on 
blanks  provided  to  the  general  board  of  tell- 
ers on  or  before  January  1,  1889.  Provision 
was  also  made  in  cases  where  the  presiding 
elders  or  annual  conferences  neglected  or  re- 
fused to  comply  with  instructions.  A  gen- 
eral board  of  tellers,  consisting  of  seven  per- 
sons, was  constituted  at  Dayton,  Ohio,  whose 
duty  it  was  to  receive  the  reports  from  the 
annual  conference  boards  of  tellers,  and  to 
count  and  make  a  full  and  accurate  report  of 
the  same  to  the  board  of  bishops  not  later 
than  the  15th  day  of  January,  1889.  The 
board  of  bishops  was  directed  to  prepare  a 
letter  addressed  to  the  church  on  the  work  of 
the  commission,  to  be  published  through  the 
Religious  Telescope,  the  official  organ  of  the 
church,  and  otherwise,  which  was  done  in 
January,  1886 ;  and  the  bishops'  address,  ac- 
companied by  the  commission  act,  plan  of 
submission,  and  proposed  confession  of  faith 
and  constitution,  were  distributed  through- 
out the  church  immediately  thereafter.  Dur- 
ing the  month  of  November,  1888,  the  vote 
was  taken  in  all  respects  as  provided  for  in 
said  plan  of  submission,  and  the  votes  were 
counted  and  canvassed  by  the  several  boards 
of  tellers,  as  therein  provided,  and  the  re- 
sult of  the  vote  was  declared  by  the  general 
board  of  tellers  on  the  15th  day  of  January, 
1889,  and  said  result  was  published  in  the 
Religious  Telescope  on  the  28d  day  of  Jan- 
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nary,  1889;   the  said  result  being  as   fol- 
lows : 

For  the  oonfefldoD  of  faith SlSffi 

AgtkiuBt  the  coufeesloD  of  f^ith 3,31 

For  the  ameoded  constitution 60,88^ 

Against  the  amended  constitution 8,66^ 

For  lay  delegation 48,825 

Against  lay  delegation 6.631 

For  seotion  on  secret  combinations 46.994 

Against  section  on  secret  combinations 7,298 

That  the  total  number  of  votes  cast  for  and 

against  the  several  propositions  was 64,869 

The  enrolled  membership  of  the  church  in 
1888  was  204,517,  said  enrollment  being  made 
by  the  preachers  of  the  church  under  a  dis- 
ciplinary law:  and  at  the  election  held  in 
November,  1888,  throug^hout  the  church,  f(T 
delegates  to  the  general  conference  of  1889, 
at  which  election  all  the  members  of  the 
church,  without  regard  to  age  or  sex,  were 
entitled  to  vote,  the  total  number  of  votes 
cast  was  58,889.  The  proclamation  of  the 
vote  as  above  stated  was  agreed  upon  and 
signed  at  Chanibersburg,  Pa.,  May  6,  1889, 
by  all  the  bishops  of  the  church  except  one, 
who  was  present,  but  declined  to  sign;  and 
the  same  was  published  in  the  official  organs 
of  the  church,  as  required  in  the  plan  of 
submission  adopted  by  the  general  confer- 
ence. 

A  general  conference  of  the  church,  com- 
posed of  delegates  duly  and  regularly  elected 
under  the  laws,  rules,  and  regulations  of  the 
church,  met  at  the  York  Opera  House,  in 
York,  Pa.,  on  Thursday,  May  9,  1889.  On 
the  second  day  of  the  conference,  the  church 
commission  which  had  been  established  by 
the  general  conference  of  1885,  as  above  stat- 
ed, submitted  to  the  conference  a  report  of 
the  work  done  by  it,  in  connection  with  the 
amended  constitution  and  revised  confession 
of  faith,  embodying  in  said  report  the  said 
constitution  and  confession  of  faith,  the  plan 
of  submission,  and  the  action  and  vote  of 
the  members  of  the  church  upon  the  sev- 
eral propositions  submitted,  as  stated  above. 
This  report  was  submitted  to  a  special  com- 
mittee of  seven,  with  instructions  to  report 
to  the  conference  whether  the  commission  bad 
acted  in  compliance  with  the  instructions  of 
the  general  conference,  and  whether  the  vote 
had  been  orderly  and  regular;  and  also  to 
recommend  to  the  conference  such  action  as 
might  be  deemed  proper  to  be  taken  in  the 
premises.  Five  members  of  this  committee, 
on  Saturday,  May  11,  1889,  submitted  to  the 
conference  a  report  commending  and  approv- 
ing the  work  of  the  commission,  and  rec- 
ommending the  adoption  of  the  following 
resolutions:  "Resolved  by  the  general  con- 
ference of  the  Church  of  the  United  Brethren 
in  Christ,  in  quadriennial  session  assembled 
ill  the  city  of  York,  Pennsylvania,  May  9, 
1889,  that  the  recorded  proceedings  of  the 
commission,  including  the  revised  confession 
of  faith  and  amended  constitution,  as  formu- 
lated and  submitted  to  a  vote  of  the  church, 
together  with  the  methods  of  submission,  and 
all  other  acts  by  which  the  will  of  the  church 
was  ascertained  thereon,  are  hereby  approved 
and  confirmed.  (2)  That  because  of  the  truth 
that  the  revised  confession  of  faith  and 
amended  constitution  as  a  whole  and  all  the 
separate  propositions  thereof  submitted  to 
the  membership  of  our  church  have  been 
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adopted  by  more  than  the  required  two  thirds 
of  all  the  votes  cast  thereon,  as  required  by 
the  general  conference  of  1885,  it  is  hereby 
declared  and  published  by  this  conference, 
and  for  itself,  that  the  said  revised  oonfession 
of  faith  and  amended  constitution  as  framed 
and  submitted  bv  the  lawfully  constituted 
commission  of  the  church  are  become  tbe- 
fundamental  belief  and  organic  law  of  the 
Church  of  the  United  Brethren  in  Christ,  and 
will  be  in  full  force  and  effect  on  and  after 
the  Idth  day  of  May,  A.  D.  1889,  upon  the 
proclamation  of  the  bishops,  as  provided  and 
ordered  in  said  amended  constitution."    A 
minority  report,  siirned  by  two  members  of 
the  committee,   was  also  submitted  to  th» 
conference,  reciting  that  the  course  of  the- 
church  commission  had  been  irregular  in  cer- 
tain particulars  therein  specified,  and  sug- 
gesting that  the  general  conference  submit 
such  amendments  of  the  constitution  to  the^ 
vote  of  the  people  as  it  might  deem  wise  and 
prudent,  which  should  be  regarded  as  a  pe- 
tition for  such  proposed  changes.    The  report 
of  the  majority  of  the  committee  was  adopted 
upon  a  roll  call  by  a  vote  of  110  for  to  2(V 
against  it.     On  the  18th  day  of  May,  1889, 
there  was  published  in  the  Religious  Tele- 
scope the  proclamation  of  the  board  of  bish- 
ops, signed  by  J.   Weaver,  J.  Dickson,  N. 
Castle,  E.  B.  Kephart,  and  D.  K.  Flickinger, 
duly   qualified  and  acting  bishops  of  the- 
church,  publishing  and  proclaiming  the  re- 
sult of  the  vote  of  the  church  in  accord  with 
the  provisions  of  the  general  conference  of 
1885,  said  result  being  as  above  set  forth,  and 
announcing  further  that,  the  result  of  said 
vote  being  the  required  two  thirds,  they  did 
thereby  publish  and  proclaim  the  document 
thus  voted  to  be  the  confession  of  faith  and 
constitution  of  the  Church  of  the   United 
Brethern  in  Christ.     On  Monday,  May  18, 
1889,  after  the  proclamation  of  the  board  of 
bishops  had  been  read  to  the  gor »ral  confer- 
ence, 15  of  the  20  members  who  had  voted 
against  the  adoption  of  the  report  of  the  com- 
mittee as  above  stated,  and  who  had,  up  to 
this  time,  been  participating  in  the  delibera- 
tions of  the  body,  withdrew  from  the  York 
Opera  House,  where  the  general  conference 
was  then  being  held,  and  met  in  a  body  at  the 
Park  Opera  House,  in  said  city  of  York,  and, 
after  organizing,  adopted  a  paper,  which  stat- 
ed, in  substance,  that,  inasmuch  as  110  of  the 
delegates  and  members  of  the  general  confer- 
ence did,  on  May  11,  1889,  vote  to  adopt  a 
new  constitution  and  confession  of  faith,  and 
did  on  the  15th  day  of  May,  1889.  through  the 
presiding  bishop,  declare  the  same  in  force, 
thereby  forming  a  new  church,  therefore  they 
were  declared  to  have  thereby  vacated  their 
seats  as  members  of  the  general  conference  of 
the  Church  of  the  United  Brethren  in  Christ. 
Daily  sessions  of  this  body  were  held  until 
the  following  Saturday,  when  it  adjourned 
sine  die.    It  transacted  business  pertaining  to 
the  affairs  of  the  church,  claimed  to  be  the 
general  conference  of  the  charcli,   and  de- 
clared its  adherence  to  the  old  constitution 
and  confession  of  faith.    Those  x>ersons  com- 
posing it,  and  those  acting  with  them,  have 
since  been  known  and  designated  as  **  Radi- 
cals."   After  the  withdrawal  of  these  mem- 
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Iwrs,  the  conference  which  had  been  in  session 
at  the  York  Opera  House  continued  its  ses- 
sions each  day  until  Tuesday,  May  21st, 
wbeu  it  adjourned  aine  die.  It  adopted  a  res- 
olution reciting  that  **  whereas  certain  dele- 
gates (naming  them)  had  actively  partici- 
pated in  the  proceedings  of  that  body  from 
its  organization  to  tiie  close  of  its  third  day's 
aesBion,  and  then  vacated  their  seats,  and 
joined  in  the  formation  of  another  church 
organization,  outside  and  separate  and  apart 
from  the  place  properly  and  officially  occu- 
pied by  the  lawfully  elected  general  confer- 
ence of  the  church :  therefore,  resolved,  that 
the  aforesaid  persons  were  declared  as  having 
irregularly  withdrawn  from  that  body  and 
the  church,  and  were,  in  view  of  these  facts, 
DO  longer  ministers  or  members  of  the  Church 
of  the  United  Brethren  in  Christ. "  It  also 
adopted  certain  rules  concerning  insubordi- 
nation of  members  of  the  church,  and  trans- 
acted other  business  pertaining  t'^  the  church. 
This  body,  and  those  acting  with  it,  have 
since  been  known  and  designated  as  **  Liber- 
als." Those  designated  as  *^  Radicals"  have, 
since  the  general  conference  of  1889,  adhered 
to  the  old  constitution  and  confession  of  faith, 
and  rejected  the  amended  constitution  and 
revised  confession  of  faiUi ;  those  known  and 
designated  as  ''Liberals"  accept  the  revised 
confession  of  faith  and  amendea  constitution, 
and  have  been,  since  that  time,  acting  there- 
under, and  in  conformity  therewith. 

The  plaintiff  relies  mainly  upon  three 
points  to  sustain  the  decree  of  the  court  be- 
low :  First,  that,  because  the  constitution  of 
1841  had  never  been  submitted  to  nor  adopted 
by  any  vote  of  the  membership  of  the  church, 
it  was  not  the  unalterable  law  of  the  church  ; 
tecond,  that  the  amendment  of  the  constitu- 
tion and  the  revision  of  the  confession  of  faith 
were  regularly  made  and  legally  adopted ; 
third,  that  the  revision  of  the  confession  of 
faith  did  not  materially  alter,  change,  or 
modify  any  principle  or  doctrine  in  which 
the  church  believed,  and  did  not  add  any- 
thing to  nor  take  anything  from  the  creed  of 
the  church. 

The  aiurch  of  the  United  Brethem  in 
Christ  is  a  voluntary,  unincorporated,  rel- 
igious society.  "The  validity  and  binding 
effect  of  the  constitution,  or  a  by-law  or  other 
proceeding  of  a  voluntary  association,  as  re- 
spects its  members,  rests  upon  assent,  actual 
or  implied.  The  relation  between  the  mem- 
bers of  such  association  is  one  of  contract,  and 
the  articles  of  association,  and  by-laws  con- 
stitute the  terms  of  the  agreement. "  Protchett 
V.  Sehaefer,  11  Phila.  166.  **The  members, 
having  agreed  to  these  terms,  are  bound  by 
them,  if  they  do  not  conflict  with  law  or 
public  policy."  Byde  v.  Woods,  2  8a wy. 
655.  **  Individuals  who  form  themselves  to- 
gether into  a  voluntary  association,  for  a 
common  object,  agree  to  be  governed  b v  such 
rules  as  they  think  proper  to  adopt,  if  there 
is  nothing  in  them  in  conflict  witii  the  law 
of  the  land ;  and  those  who  become  members 
of  the  body  are  presumed  to  know  them,  to 
have  assented  to  them,  and  they  are  bound 
hj  thenL**  InnM  v.  Wylie,  1  Gar.  &  E.  260. 
The  members  who  have  joined  this  church 
since  May,  1841,  are  presumed  to  know  the 
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contents  of  the  constitution  of  that  year,  have 
assented  thereto,  and  are  bound  thereby.  To 
them  it  is  as  binding  as  if  the  constitution 
had  been  submitted  to  and  voted  upon  at  an 
election  duly  called  for  that  purpose.  They 
were  not  bound  by  its  provisions  till  thej 
became  members  of  the  church.  The  consti- 
tution is  a  part  of  the  contract  to  which  they 
assented.  It  is  the  bond  of  union  between 
them  and  the  church.  There  has  been  a  per- 
sonal assent  on  their  part  to  its  provisions, 
and  to  them  it  is  the  constitution  of  the 
church.  The  members  who  had  joined  prior 
to  May,  1841,  by  remaining  therein,  are 
bound  by  the  constitution  of  that  year.  They 
have  hj  their  acts  personally  assented  to  its 
provisions.  *'If  a  member  wishes  to  dissent 
from  a  rule  lawfully  adopted,  and  to  escape 
bein^  bound  by  it,  he  must  procure  its  repeal 
or  withdraw  from  the  society.  If,  knowing 
what  the  rule  is,  he  remains  in  the  society, 
he  is  bound,  however  loudly  he  may  protest 
against  such  rule."  White  v.  Brawnell,  2 
Daly,  329.  No  effort  was  made  to  amend  or 
repeal  the  constitution  till  1885.  Prior  to 
that  year  all  members  of  the  church  had  as- 
sented to  the  provisions  of  the  constitution 
of  1841.  The  members  of  the  church  have  in 
all  their  legislation  recognized  the  constitu- 
tion of  184ras  the  organic  law  of  the  church. 
The  general  conference  of  1885  adopted  the 
report  of  committee  No.  6,  which  savs :  "  It 
is  the  sense  and  belief  of  your  commfttee  that 
the  constitution,  as  it  stands,  is  not  in  har- 
mony with  the  present  wishes  of  our  people. " 
And  again :  ^  Whereas  it  is  desirable  and 
needful  to  so  amend  and  improve  our  .present 
constitution  as  to  adapt  its  provisions  more 
fully  to  the  wants  and  conditions  of  the 
church  in  this  and  future  time:  Therefore 
resolved,  that  a  commission  be  appointed," 
etc.  The  general  conference  at  York,  Pa., 
in  1889,  declared  that  they  passed  from  un- 
der the  old,  and  legislated  under  the  amend- 
ed, constitution.  The  written  instrument 
adopted  by  the  church  in  1841  as  its  consti- 
tution has  been  treated  as  its  fundamental 
organic  law  and  constitution  by  the  church 
and  by  its  general  conference  from  the  time 
of  its  adoption  till  1889.  It  was  published 
every  four  years  in  the  discipline  of  the 
church  as  its  organic  law  and  constitution. 
The  opinion  of  the  church  and  general  con- 
ference, from  1841  to  1889,  is  entitled  to  much 
weight  in  determining  the  character  of  the 
written  instrument  of  1841.  The  general 
conference  of  1837  framed  a  constitution,  and, 
doubting  its  ability  to  adopt  such,  ordered 
its  secretary  to  issue  a  circular  to  the  mem- 
bers of  the  church  notifying  them  that  at  the 
next  general  conference  a  memorial  would  be 
presented,  praying  the  ratification  of  the 
constitution  thus  framed.  The  circular  was 
published  in  the  discipline  of  that  year,  and 
distributed  among  the  members  of  the  church. 
Emanating,  aft  it  did,  from  the  highest  leg- 
islative and  ecclesiastical  body  of  the  church, 
the  members  must  have  taken  notice  of  it. 
The  next  general  conference  met  in  Ohio, 
May  10,  1841.  It  did  not  ratify  the  consti- 
tution adopted  by  the  preceding  conference, 
but  adopted  another,  changing  in  some  par- 
ticulars the  one  so  framed  in  1837.    The 
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delegates  to  this  general  conference  were,  by 
the  vote  of  the  members,  empowered  to  rat- 
ify or  reject  the  constitution  of  1887.  They 
had  met  in  constitutional  convention,  were 
empowered  with  more  than  legislative  func- 
tions, had  come  directly  from  the  people 
oomprisine  the  church,  knew  their  wants, 
represented  the  members  in  their  sovereign 
capacity,  and,  as  such  constitutional  and  con- 
ventional delegates,  adopted  the  constitution 
of  1841.  It  would  be  too  narrow  a  construc- 
tion to  say  that  they  had  no  delegated  power 
to  frame  and  adopt  a  different  constitution 
from  that  of  1837,  or  to  amend  the  one  so 
framed.  The  constitution  of  1841  is  now 
more  than  twenty  years  old,  baa  been  acted 
upon  as  genuine  by  persons  having  an  inter- 
est in  the  question,  and,  under  the  rules  of 
evidence  of  this  state,  must  be  held  to  be 
genuine.  1  Hill's  Code  Or.  p.  587.  Hence 
we  conclude  the  constitution  of  1841  was 
what  it  purported  to  be,  the  organic  law  and 
constitution  of  the  church. 

Were  the  amendment  of  the  constitution 
and  the  revision  of  the  confession  of  faith 
regularly  made  and  legally  adopted?  Article 
4  of  the  constitution  of  1841  provided  that 
"there  shall  be  no  alteration  of  the  foregoing 
constitution,  unless  by  request  of  two  thirds 
of  the  whole  society. "  This  constitution  con- 
tained the  foregoing  negative  clause,  but  did 
not  provide  whether  the  amendment  should 
be  made  by  the  general  conference  or  by  a 
convention  duly  called  for  that  purpose. 
** There  are  two  methods  of  effecting  amend- 
ments thus  far  devised :  First,  that  by  the 
agency  of  conventions ;  and,  secondly,  that  by 
the  agency  of  our  general  assemblies,  without 
conventions, — boUi  regularly  followed  by  a 
ratification  by  the  people."  Jameson,  Const. 
Conv.  §  630.  In  CoUier  v.  Frierson,  24  Ala. 
109,  Ooldthwaite,  </.,  says:  "We  entertain 
no  doubt  that  to  change  the  constitution,  in 
any  other  mode  than  by  a  convention,  every 
requisition  which  is  demanded  by  the  in- 
strument itself  must  be  observed,  and  the 
omission  of  any  one  is  fatal  to  the  amend- 
ment. We  scarcely  deem  any  argument 
is  necessary  to  enforce  this  proposition." 
This  opinion  was  sustained  in  State  v. 
Timme,  54  Wis.  318,  and  in  Koehler  v. 
Hill,  00  Iowa,  548.  In  each  of  these  states 
the  constitution  provided  both  methods  of 
amendment.  Each  state  chose  the  le^ris- 
lative  method  in  attempting  an  amendment, 
and  the  courts  held  in  each  instance  that  when 
the  legislative  method  was  adopted  every  pre- 
requisite must  be  faithfully  observed.  The 
same  rule  applies  to  voluntary  associations. 
Bochreiters'  App.  98  Pa.  479.  The  general 
conference  of  1885  did  not  call  a  constitu- 
tional convention.  It  appointed  a. commis- 
sion to  fnme  an  amended  constitution  and  a 
revised  confession  of  faith.  The  commis- 
sioners were  agents  of  the  general  conference, 
and  their  acts,  within  the  scope  of  their  au- 
thority, were  the  acts  of  the  general  confer- 
ence of  that  year.  The  method  adopted,  then, 
was  by  the  agency  of  the  general  conference 
without  a  convention,  and  its  acts,  to  be 
legal,  must  comply  with  all  the  requirements 
of  the  constitution.  Before  the  general  con- 
ference could  have  acquired  Junsdiction  to 
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amend  the  constitution  in  the  manner  adopt- 
ed, there  must  have  been  a  request  of  two 
thirds  of  the  whole  society.     A  "reouest"  is 
defined  by  Webster  to  be  '''the  act  of  asking 
for  anything  desired."    All  the  members  of 
the  church,  desiring  a  change  in  the  consti- 
tution, may  ask  for  it,  and  two  thirds  of  the 
whole  society  must  ask    for  it  before  the 
change  can  be  granted.     The  constitution  is 
silent  as  to  the  time  and  manner  of  makine 
the  request.    It  does  not  provide  that  it  shall 
be  by  petition  or  other  act  by  the  members- 
of  the  society,  nor  bv  their  duly  elected  del- 
egates to  the  general  conference  when  in  ses- 
sion.   The  interpretation  of  this  clause  of 
the  constitution  must  be  determined  by  tbe 
general  conference.     It  is  true  the  question, 
was  not  one  of  faith  and  discipline,  but  it 
was  the  interpretation  of  ecclesiastical  law ; 
the  highest  law  by  which  the  church  ifMf- 
governed, — its  constitution.     Section  1   of 
article  4  of  the  constitution  of  lf^37  provided 
that  "if,  at  any  time  after  passing  of  this 
constitution,  it  should  be  contemplated  either 
to  alter  or  to  amend  the  same,  it  shall  be  the 
privilege  of  any  member  in  society  to  pub- 
lish sudi  contemplation  at  least  three  months 
before  the  election  of  delegates  to  the  general 
conference. "    The  general  conference  of  1841. 
no  doubt  realizing  the  many  alterations  and 
amendments  which  would  probably  be  sug- 
gested under  the  foregoing  section,  chang^ 
the  same  so  as  to  make  it  necessary  for  two 
thirds  of  the  whole  society  to  request  a  change 
before  it  could  be  granted. 

It  would  seem,  then,  that  the  general  con- 
ference of  1841  intended  the  word  "request* 
to  mean  Just  what  it  purported,  and  that  thia 
request  must  precede  any  action  looking  to 
a  change  in  the  constitution.  Was  any  sud& 
request  made  to  the  general  conference  of 
1885?  The  general  conference  of  that  year 
was  compdera  of  117  members  and  5  bishops. 
Assuming  that  each  delegate  represented  an 
equal  number  of  the  members  of  the  church, 
and  also  assuming  that  the  vote  upon  the  re- 
port of  committee  No.  6  was  a  request  to  the 
general  conference,  we  find  that  4  bishops 
and  74  delegates  voted  for,  1  bishop  and 
41  delegates  against,  the  proposition.  This 
would  not  be  the  necessary  two  thirds  of  the 
whole  society. 

The  number  of  members  reported  to  the- 
ereneral  conference  of  1885  was  166,328.     If 
It  could  be  said  that  the  delegates  to  thia 
conference  were  authorized  to  make  the  re- 
quest for  the  members  of  the  church,  and  the^ 
vote  upon  the  said  report  could  be  taken  as 
the  request  of  the  number  of  persons  rep- 
resented by  each   delegate,    the  following 
number  of  members  from  the  several  confer- 
ences could  then  be  counted  as  requesting  aft 
amendment  to  the  constitution :    Allegheny, 
7.865 ;  Arkansas  Valley,  1,586 ;  Central  Ohio, 
8,961;  East  German,  5,865;  Illinois,  2,440; 
Iowa,  2.280;  Minnesota,  996;  Osage,  1,859; 
Parkersburg,   7,882;  Pennsylvania.   13,246; 
Sandusky,  6.977;  Sciota,  Ci,448;  Southwest 
Missouri,  790;  IJpper  Wabash,  5,469;  West 
Kansas.   1,863:  West  Nebraska,   829.     The 
following  conferences,   by  their  delentes, 
cast  a  fractional  vote  in  favor  of  the  said  re* 
port,  and  that  fraction  of  the  membership  ia 
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equal  to  the  following:  California,  i)79; 
Dakota,  228;  East  Des  Moines,  869;  East 
Nebraska,  996;  Elkhorn,  248;  Erie,  2.170; 
Fox  River.  158:  Indiana,  1,974;  Kansas, 
1.259;  Lower  Wabash,  8,682;  Muskingum, 
2,950;  Ohio  German,  968;  St.  Joseph,  5,258; 
Tennessee,  488;  Virginia,  2.248;  West  Des 
Moines,  2,122;  and  Western  Reserve,  1,965. 
Making  a  total  104,160,  and  then  lacking 
6,722  01  the  necessary  two  thirds  of  the  whole 
lociety.  Based  upon  the  last  method,  it  is 
also  true  that  one  third  of  the  whole  society 
did  not  vote  against  the  report  of  the  said 
committee.  When  the  general  conference  of 
1885  adopted  the  report  of  committee  No.  6, 
it  considered  the  finding  of  that  committee, 
"that  the  general  conference  has  a  right  to 
institute  measures  looklnff  to  the  amendment, 
modification,  or  change  of  the  constitution  at 
any  time  when  it  is  Mieved  that  a  majority 
of  our  people  favor  a  modification  thereof,'" 
was  the  law  of  the  case,  and  precluded  the 
necessity  of  any  request  at  all.  That  general 
conference  believed  that  a  majority  of  the 
members  of  the  church  favored  an  amendment 
of  the  constitution,  and  therefore  appointed 
the  commission  to  prepare  the  proposed 
amendments. 

One  of  the  resolutions  found  in  the  report 
of  committee  No.  6  contained  the  following : 
*That  when,  according  to  the  forcgoinff  pro- 
visions, the  result  of  the  vote  of  the  church 
shows  that  two  thirds  of  all  the  votes  cast 
have  been  given  in  approval  of  the  proposed 
coofession  of  faith  and  constitution,  it  shall 
be  the  duty  of  the  bishops  to  publish  and 
proclaim  said  result  through  the  ofiScial 
organs  of  the  church ;  whereupon  the  con- 
fession of  faith  and  constitution  thus  ratified 
and  adopted  shall  become  the  fundamental 
belief  and  organic  law  of  this  church.''  It 
will  appear  from  the  foregoing  that  the  vote 
of  the  members  was  upon  approval  of  the 
proposed  amendments,  and  not  a  request  to 
the  general  conference  of  1889  for  its  adop- 
tion. It  became  the  duty  of  the  bishops  to 
make  the  proclamation  and  publish  the  same 
when  the  result  showed  that  two  thirds  of  all 
the  votes  cast  had  been  given  In  approval  of 
the  proposed  amendments.  The  requirement 
was  for  the  bishops  to  perform  a  purely  min- 
isterial act  It  was  the  intention  of  the  gen- 
eral conference  of  1885  that  the  amended  con- 
stitution should  be  brought  into  existence  by 
the  vote  of  the  members  of  the  church.  It 
was  to  be  their  act  that  should  give  it^  life ; 
their  vote  that  should  give  It  birth.  It  then 
became  the  duty  of  the  bishops  to  declare  the 
result  of  the  vote ;  to  issue  the  certificate  of 
election ;  to  name  the  offspring  of  the  consti- 
tution of  1841.  What,  then,  remained  for  the 
general  conference  of  1889  to  do  in  the  matter? 
it  appeared  from  the  returns  of  the  canvassing 
boud  that  more  than  two  thirds  of  all  the 
rotes  polled  had  been  cast  in  favor  of  the 
proposed  amendments.  What  more  was  re- 
qaired  than  the  proclamation  of  the  bishops? 
The  commission,  without  any  authority 
whatever  from  the  general  conference,  and  in 
▼iolation  of  the  express  provisions  of  their 
warrant,  changed  the  time,  and  provided  that 
the  amended  constitution  should  be  in  force 
from  and  after  the  first  Monday  after  the 
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second  Thursday  of  May.  18S9,  upon  official 
proclamation  thereof  by  the  board  of  bishops ; 
thus  attempting  to  render  any  proclamatioa 
of  the  bishops,  prior  to  that  date,  unneces- 
sary.    On  the   10th  day  of   May,  1889,  the 
commissioners  who  were  appointed  by  th& 
general  conference  of  1885  made  a  report  to 
the  general  conference  of  their  proceedings 
under  their  appointment,  which  was,  upon 
motion,   referred  to  a  special  committee  of 
seven  members.  Fi  ve  members  of  this  special 
committee  on  the  next  day  made  a  report  to 
the  conference   in  which  it  was  resolved, 
among  other  things,  *^  that  the  recorded  pro- 
ceedings of  the  commission,  including  th» 
revised  confession  of  faith  and  amendedoon- 
stitution  as  formulated  and  submitted  to  tho 
vote  of  the  church,  together  with  the  methoda 
of  submission  and  all  other  acts  by  which  the- 
will  of  the  church  was  ascertained  thereon, 
are  hereby  approved  and  confirmed ;"  **  that 
it  is  hereby  published  and  declared  by  thia 
conference,   for  itself,    that  the  said  revised 
confession  of  faith  and  amended  constitution, 
as  framed  and  submitted  bv  the  lawfully  con- 
stituted commission  of   the  cluirch,  are  be- 
come the  fundamental  belief  and  organic  law^ 
of  the  Church  of  the  United  Brethren  ia 
Christ,  and  will  be  in  full   force  and  effect 
on  and  after  the  13th  day  of  Ma^,  A.  D.  1889. 
upon  the  proclamation  of  the  bishops,  as  pro- 
vided and  ordered  in  said  amended  consti- 
tution."   This    report   was,    upon   motion, 
adopted  by  the  general  conference,  and  tho 
board  of  bishops  on  the  18th  day  of  May,. 
1889,  issued  the  proclamation. 

Plaintiff  claims  that  the  vote  had  upon  the- 
adoption  of  the  amended  constitution  is  a  re- 
quest, and  that  the  number  of  votes  cast  for 
and  against  the  measure  are  to  be  presumed 
to  be  the  whole  number  of  members  of  the- 
church,  and  in  support  of  thisproposition 
cites  McCrary,  Elect.  §  188 ;  "  Where  a  stat- 
ute requires  a  question  to  be  decided,  or  an 
ofiScer  to  be  chosen,  bv  the  votes  of  'a  ma- 
jority of  the  voters  of  a  county,'  this  doea 
not  require  that  a  majority  of  all  persons  ia 
the  county  entitled  to  vote  shall  actually  vote 
affirmatively,  but  only  that  the  result  shall, 
be  decided  by  the  majority  of  votes  cast,  pro- 
vided, always,  that  there  is  a  fair  electioiki 
and  an  equal  opportunity  for  all  to  partici- 
pate. In  such  a  case,  the  only  proper  test  of 
the  number  of  persons  entitled  to  vote  is  the- 
result  of  the  election  as  determined  by  the 
ballot  box,  and  the  courts  will  not  go  outside- 
of  that  to  inquire  whether  there  were  other 
persons  entitled  to  vote  who  would  not  do  so. 
The  'voters  of  a  county,*  referred  to  by  all 
such  statutes,  are  necessarily  the  voters  who 
vote  at  the  election,  since  the  result  in  each 
case  must  be  by  a  count  of  the  ballots  cast. 
This  doctrine  is  well  settled  by  authorities.*' 
This  rule,  however,  can  apply  only  to  elec- 
tions authorized  by  law.  If  the  general  con- 
ference of  1885  had  no  authority  to  call  the 
election,  then  the  rule  does  not  apply  to  thia 
case,  and.  assuming  the  vote  to  nave  been  a 
request,  nothing  short  of  a  vote  of  two  thirda 
of   the  whole  society  could  have  given  ihe- 

f general  conference  of  1889  any  jurisdlctloa 
n  the  matter.    If  the  election  was  not  au-. 
thorized  by  law,   then  It  was  merely  toK 
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Ttntarj,  and  no  member  opposed  to  the 
-amended  constitution  and  revised  confession 
of  faitli  need  vote  upon  the  question,  as  only 
Totes  cast  in  favor  of  the  propositi  cm  could 
be  counted,  and  It  would  be  of  no  effect  an- 
lesa  two  thirda  of  the  whole  society,  as  re- 
ported to  the  general  conferenoe,  voted  in 
favor  of  the  measure.  ''It  is  only  when  an 
election  is  authorized  by  law  that  the  elect- 
ors, who  represent  the  state  or  whole  people, 
are  bound  to  attend,  and,  if  they  do  not,  can 
be  bound  by  the  expression  of  those  who  do 
attend."  Wea$  v.  Bain,  75  Pa.  47,  15  Am. 
Rep.  568.  In  Braden  v.  Stumph,  16  Lea, 
581,  it  was  held,  upon  a  bill  filed  in  chan- 
oery,  that  ''the  fact  that  two  thirds  of  the 
<iualifled  voters  did  consent  by  votinji:  may 
be  shown  by  proof. "  This  question  grew  out 
-of  the  following  constitutional  provision : 
"No  part  of  a  county  shall  be  taken  off  to 
form  a  new  county,  or  part  thereof,  without 
the  consent  of  two  thirds  of  the  qualified 
voters  in  such  part  taken  off. "  It  was  further 
held  that  the  word  **  consent, "  as  used  there- 
in, means  the  active  concurrence  of  the  vo- 
ters, and  not  a  passive  acquiescence  and.  that 
^  two  thirds  of  the  qualified  voters  must  act- 
ually vote  for  the  change."  There  appears 
to  be  a  distinction  made  as  to  whether  the 
vote  is  provided  for  in  the  constitution  or 
only  by  statute.  If  the  former,  then  the 
whole  number  voting  at  the  election  are  to 
be  counted,  whether  they  vote  upon  the  par- 
ticular matter  in  question  or  not ;  but,  on  the 
other  hand,  it  appears  to  be  equally  well 
-aettled  that  when  a  vote  is  taken  under  a 
statutory  enactment,  without  a  constitutional 
provision,  the  consent  of  those  not  voting 
will  be  presumed.  State  v.  6^000,  90  Or. 
160. 

The  moat  that  can  be  claimed  for  a  consti- 
tutional amendment,  under  an  election  au- 
thorized by  law,  is  that  it  would  be  imprac- 
ticable to  determine  the  number  of  voters  in 
any  other  way  than  b^  taking  the  number 
actually  voting  as  prima  facie  evidence  of 
that  fact.  People  v.  Gamer,  47  111.  246. 
The  evidence  shows  that  the  enrolled  mem- 
bership of  the  chureh  in  1888.  at  the  time  the 
vote  was  taken  upon  the  adoption  of  the 
amended  constitution,  was  204,517;  this  en- 
Tollment  having  been  made  by  the  preaclicrs 
of  the  church  under  a  disciplinary  law,  and 
reported  to  the  general  conference.  It  is 
doubtless  true  that  the  constitution  of  1841 
was  a  limitation,  and  not  a  grant,  of  power, 
and,  since  the  calling  of  an  election  by  the 

general  conference  was  not  prohibited,  did  it 
ave  the  power  to  call  such  an  election  when 
the  constitution  provided  that  no  alteration 
should  be  made  except  upon  the  request  of 
two  thirds  of  the  whole  society?  In  other 
words,  was  it  an  election  authorized  by  law? 
-Could  the  general  conference  do  by  indirec- 
tion what  ft  could  not  do  directly? 

One  of  the  rules  of  construction  of  consti- 
tutions is  ''that,  when  the  constitution  de- 
fines the  circumstances  under  which  a  right 
may   be  exercised  or   a   penalty    imposed, 
the  specification  is  an  implied  prohibition 
-against  legislative  interference  to  add  to  the 
•condition,  or  to  extend  the  penalty  to  other 
•casee. "   Cooley,  Const.  Lim.  5th  ed.  78.    Tlie 
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constitution  of  1841  defined  the  cirautr^tancea 
under  which  it  might  be  changed.  That  was 
upon  the  request  of  two  tliirds  of  the  whole 
society.  This  specification,  then,  was  an 
implied  prohibition  against  the  general  con- 
ference adding  to  or  subtractin'g  from  the 
conditions.  The  general  conference,  doubt- 
less, could  have  called  a  legal  election  upon 
every  question  except  such  as  was  directly 
or  by  implication  prohibited  in  the  consti- 
tution. The  calling  of  an  election  to  vote 
upon  the  amended  constitution,  when  two 
thirds  of  the  whole  society  requested  the 
same,  was  impliedly  granted.  It  is  true  it 
was  not  directly  prohibited  from  calling  such 
an  election  without  this  request,  but  it  was 
impliedly  prohibited  from  doing  so.  Such 
an  election  would  not  be  authorized  by  law 
It  follows  from  the  foregoing  that  the  elec- 
tion was  not  authorized  by  law,  because  no 
request  had  been  made  therefor,  and  the  vote 
at  such  election  was  voluntary ;  that  said  vote 
was  not  a  request  to  the  general  conference 
of  1889,  because  two  thirds  of  the  whole  so- 
ciety had  not  joined  therein,  and  because 
the  vote  was  had  upon  the  adoption  of  the 
amended  constitution,  and  not  for  the  purpose 
of  making?  a  request:  and  that  the  "request" 
demanded  in  tlie  constitution  means  an  active 
concurrence  of  the  members,  and  not  a  passive 
acquiescence. 

Plaintiff  claims  that  the*general  conference 
is  the  highest  judicature  of  the  church,  and 
that  its  conclusion  upon  the  adoption  of  the 
report  of  the  special  committee,  in  1889,  ^was 
clearly  an  ecclesiastical  question,  within  its 
jurisdiction,  and  therefore  binding  upon  the 
civil  courts.    That  the  general  conference  of 
this  church  is  the  highest  judicature  therein 
we  think  there  can  be  but  little  question. 
In  speaking  of  those  religious  societies  that 
exercise  supreme  judicature  over  the  mem- 
bers of  the  church.  Mr,  Jffstiee 'M.iUev  in  Wat- 
tan  V.  Janes,  80  U.  8.  18  Wall.  679,  20  L. 
ed.  666,  says:    "In  this  class  of  cases  we 
think  tJie  rule  of  action  which  should  govern 
civil  courts,  founded  in  a  broad  and  sound 
view  of  the  relation  of  church  and  state  under 
our  system  of  laws  and  supported  by  a  pre- 
ponderating weight  of  judicial  authority,  is 
that,  whenever  the  question  of  discipline,  or 
of  faith,  or  of  ecclesiastical  rule,  custom,  or 
law.  has  been  decided  by  the  highest  of  these 
church  judicatures  to  which  the  matter  has 
been  carried,  the  legal  tribunals  must  accept 
such  decision  as  final,  and  as  binding  on 
them  in  their  application  to  the  case  before 
them."     In  Sliannon  v.  Frost,  8  B.  Mon.  253, 
the  court  of  Kentucky  says:    "This  court, 
having  no  ecclesiastical  jurisdiction,  cannot 
revise  or  question  ordinary  acts  of  church 
discipline  or  excision.     Our  only  judicial 
power  in  the  case  arises  from  the  conflicting 
claims  of  the  parties  to  the  church  property 
and  the  use  ot  it :  and  this  we  must  decide, 
as  we  do  all  other  controversies  brought  to 
this  tribunal  for  ultimate  decision.    We  can- 
not decide  who  ought  to  be  members  of  tiie 
church,    nor   whether  the  excomm undated 
have  been  justly  or  unjustly,  regularly  or 
irregularly,  cut  off  from  the  bodv  of  this 
church."    This  was  a  case  where  the  society 
of  an  independent  Baptist  churdi,  by  a  ma- 
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Joritj  vote,  expelled  certain  members  with- 
x>at  trial  or  hearing.  The  court  further  says : 
''They  were  expelled  for  alleged  noucun- 
formity,  and  contumacy  adjudged  against 
tbem,  without  a  formal  trial  or  hearing,  by 
«  dominant  majority,  as  fallible,  perhaps, 
as  themselves.  Self-doomed  to  the  uncon- 
trolled will  of  a  majority  of  a  church  selected 
by  themselves,  they  can  obtain  no  redress  in 
this  form.  If  their  sentence  be  unjust,  the 
only  appeal  is  to  the  omniscient  Judge  of 
all>  The  case  of  ChoM  v.  Cheney,  68  111. 
509,  11  Am.  Rep.  95,  was  a  suit  brought  by 
the  defendant  to  enjoin  the  plaintiffs  from 
proceeding  to  try  him  for  entertaining  views 
not  in  conformity  with  the  doctrine  of  his 
church.  The  court  in  this  case  says :  ''This 
case  may  be  briefly  summed  up:  A  rector 
in  the  church  is  charged  with  nonconformity 
to  its  doctrines, — intentional  omissions  in  the 
ministration  of  its  ordinances, — and  the  at- 
tempt is  made  to  organize  a  court,  composed 
of  his  brother  clergymen,  for  his  trial.  He 
appeals  to  the  civil  court,  and  alleges  as  the 
chief  reason  for  interposition  the  want  of 
authority  in  the  special  court  to  try  him,  and 
a  misconstruction  of  the  canons.  The  same 
point  was  made  to  that  court  and  its  power 
tienied.  It  was  urged  with  the  same  earnest- 
ness and  enforced  with  the  same  arguments 
there  as  here.  The  court  overruled  the  ob- 
jections, and  decided  it  had  jurisdiction. 
Five  intelligent  clergymen  in  the  church, 
presumed  to  be  deeply  versed  in  biblical  and 
<^nonical  lore,  were  more  competent  than 
this  court  to  decide  the  peculiar  question 
raised.  Why  should  we  review  that,  and 
not  every  other  decision  which  involves  the 
interpretation  of  the  canons?  It  is  conceded 
that  when  jurisdiction  attaches  the  judgment 
of  the  church  court  is  conclusive  as  to  purely 
ecclesiastical  offenses.  It  would  be  equally 
conclusive  upon  doubtful  and  technical  ques- 
tions involving  a  criticism  of  the  canons, 
even  though  they  might  comprise  jurisdic- 
tional facts." 

In  Bobert9on  ▼.  BuUions,  9  Barb.  64,  the 
court  held  that  it  was  bound  by  the  action 
of  the  s^nod,  and  would  not  decide  whether 
the  minister  had  been  rightfully  deposed  or 
not.  The  case  of  State  v.  Jf arris'  45  Mo.  183, 
vas  a  quo  warranto  proceeding  to  test  the 
legality  of  the  election  of  a  trustee.  The 
charter  of  a  college  provided  the  vacancies 
in  the  board  of  trustees  should  be  filled  by 
the  presbytery,  which  was,  "in  connection 
with  the  general  assembly  of  the  Presby- 
terian Church  in  the  United  States  of  Amer- 
ica, styled  *old'  school."  The  general  as- 
sembly had  some  years  before  passed  resolu- 
tions enjoining  loyalty  to  the  government, 
approving  the  emancipation  proclamation, 
and  denouncing  slavery,  and  had  given  in- 
structions to  the  proper  authorities  that,  if 
any  of  the  ministers  or  members  had  been 
actively  engaged  in  the  Rebellion,  or  held 
the  views  of  the  Southern  Presbyterian 
Church,  they  should  be  required  to  repent  and 
forsake  their  sins.  Some  Presbyterians,  in 
consequence  of  this  action  of  the  assembly, 
adopted  and  published  what  was  called  "A 
declaration  and  testimony  against  the  erron- 
<eous  and  heretical  doctrinefl  and  practices 
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which  have  obtained  and  been  propagated  in 
the  Presbyterian  Church.of  the  United  States 
during  the   lust  five  vears."    They  further 
denounced  the  action  of  the  assembly,  and  de- 
clared an  intention  to  refuse  to  be  governed 
by  such  action,  and  invited  co-operation  in  a 
concerted  resistance  to  the  usurpation  of  au-* 
thoritv  by  the  assembly.     The  assembly  in 
turn  denounced  "the  declaration  and  testi- 
mony,** and  declared  that  every  presbytery 
that  refused  to  obey  its  orders  should  be  ipso 
facto  dissolved,  and  called  to  answer  before 
the  next  general  assembly ;  and,  in  case  a 
presbvtery  did  not  so  answer,  it  was  to  be 
dissofved,  and  the  ministers  and  elders  who 
adhered  to  the  general  assembly  were  to  con- 
stitute the  presbytery.     A   presbytery  was 
found  to  contain  among  its  members  one  or 
more  of  the  signers  of  the  "declaration  and 
testimony,"  and  was  upon  motion  declared 
to  be  dissolved.     The  party  which  adhered 
to  the  general  assembly  was  recognized   bj 
that  body  to  be  the  legal   presbytery.     The 
"declaration  and  testimony"   party  formed 
another  presbytery,  claimed  recognition  from 
the  assembly,  which  was  refused,  and  elected 
trustees  of  the  college.     It  was  held  that  this 
so-called    prebytery  had   no  right  to  elect 
trustees;  that  Uie  action  of  the  general  as- 
sembly in  passing  these  resolutions,  and  de- 
ciding that  the  "declaration  and  testimony ** 
party  did  not  constitute  a  legal  presbytery, 
could  not  be  questioned  in  the  civil  court. 
The  court  says :    "  Whether  the  'declaration 
and  testimony'  signers  were  regularly  or  ir- 
regularly before  the  assembly  was  for  it  alone 
to  determine.    The  utter  impolicy  of  the  civil 
courts  attemptine;  to  interfere  in  determining 
matters  which   have   been  passed   upon  in 
church  tribunals,  arising  out  of  ecclesiasti- 
cal concerns,  is  apparent."    An  almost  un- 
broken line  of  authorities  hold  that,  upon  any 
violation  of  the  articles  of  faith  or  rule  of 
discipline,  or  other  law,  custom,  or  usage  of 
the  church,  the  judgment  of  the  church  court 
is  binding  upon  the  members  so  offending, 
and  will  not  be  reviewed  by  the  civil  courts. 
The  benefit  of  the  society  to  the  member,  in 
consideration  of  his  obedience  to  Its  rules, 
customs,  and  usages,  constitutes  the  contract 
of  membership.     He  assumes  these  obliga- 
tions voluntarily,  and  agrees  to  be  bound  by 
them.     If  he  disobey  these  rules,   he  also 
agrees  to  abide  by  the  church's  judgment. 
Shall  the  courts  make  for  him  another  or 
different  contract?    All  it  can  do  is  to  inter- 
pret the  contract  he  has  made.     The  severest 
penalty  such  societies  can  enforce  is  excom- 
munication.    This,  however,  should  be  ac- 
cording to  the  prescribed  rules  of  the  society. 
He  should  be  charged  with  the  offense,  have 
notice  of  the  time  and  place  of  hearing,  be 
permitted  to  offer  evidence,  and  make  his  de- 
fense.    This  would  be  a  trial,  and  the  judg- 
ment, if  not  appealed  from  to  some  higher 
judicature  of  the  same  society,  would  be  con- 
clusive as  to  him,  and   binding  upon   the 
civil  courts.     Nor  would  the  courts  inquire 
into  the  mode  of  procedure  of  these  church 
trials,  upon  the  presumption  that  such  tri- 
bunals were  the  best  judges  of  their  own 
rules. 
These  conclusions  have  been  reached  by  the 
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civil  oourU  upon  trials  and  judgments  had 
by  the  society ;  trials  in  which  there  were  two 
or  more  parties,— »TA«  Society  t.  The  Mem- 
ber f—BLn  issue  to  be  disposed  of,  and  a  con- 
clusion to  be  reached  by  the  society  after  due 
consideration.  The  question  to  determine, 
.  then,  is  whether  the  action  of  the  general  con- 
ference of  1889,  upon  the  adoption  of  the  re- 
port of  this  special  committee,  was  legis- 
lative or  judicial  in  its  character.  If  it  was 
an  adjudication,  and  did  not  involve  any 
question  of  life,  liberty,  or  property,  then 
no  question  can  be  raised  as  to  its  jurisdic- 
tion ;  if  legislative,  then  null  and  void,  as 
being  in  conflict  with  the  constitution  of 
1841,  for  lack  of  the  necessarv  request.  That 
this  is  a  question  of  ecclesiastical  law, 
within  the  meaning  of  the  rule  laid  down  by 
Mr,  Justice  Miller  in  Wateon  v.  JoneSy  supra, 
we  think  there  can  be  no  doubt.  In  the  cases 
above  cited  upon  this  proposition  all  the 
questions  were  before  the  church  court  to  be 
adjudicated.  They  wore  trials.  This  church 
exercises  legislative  as  well  as  judicial  au- 
thority, what  are  the  tests  for  determining 
whether  the  action  of  the  conference  was  an 
adjudication  or  legislation?  The  business 
of  the  legislature  is  to  make  general  laws  for 
the  public  good ;  that  of  judicial  tribunals, 
to  make  specific  settlements  of  private  dis- 
putes. One  establishes  laws  for  future  ac- 
tion, and  is  prospective;  the  other  applies 
established  laws  to  past  actions,*  and  is  retro- 
spective in  its  operation.  The  law  is  made 
by  one  and  applied  by  the  other.  Applying 
this  distinction  to  the  acts  of  the  conference, 
it  would  appear  that  it  was  intended  for  the 
future  public  good  of  the  society.  It  was  a 
rule  of  action  for  future  conduct.  It  was  not 
applying  the  law  to  past  actions.  It  was 
not  a  conclusion  and  judgment  for  past  of- 
fenses. It  was  not  a  punishment  for  a  viola- 
tion of  any  rule  of  fkith  or  discipline.  It 
was  not  a  conclusion  that  any  ecclesiastical 
law,  custom,  or  usage  of  Uie  diurch  had  been 
disobeved.  Nor  was  it  retrospective  in  its 
operation.  The  general  conference  of  1885, 
in  raising  the  commission  and  prescribing  its 
duties,  was  legislating  in  the  interest  of  the 
future  welfare  of  the  church.  It  was  doing 
nothing  more  at  the  session  of  1889,  when  the 
acts  of  the  commission  were  approved.  The 
general  conference  of  1889  could  not  do  by 
legislation  retrospectively  what  it  could  not 
d<r  directly.  ^It  cannot  make  good  retro- 
spectively acts  or  contracts  which  It  had  and 
could  have  no  power  to  permit  or  sanction 
in  advance."  Cooley,  Const.  Lim.  6th  ed. 
471.  While  it  is  true  that  a  member  agrees 
to  be  bound  by  the  rules  of  the  society,  and 
that  the  majority  may  expel  him  for  any  vio- 
lation thereof,  is  it  not  true  that  a  part  of  his 
contract  of  membership  is  that  the  majority 
will  be  bound  by  its  rules  also?  Has  not  the 
minority  some  rights  which  the  majority  are 
bound  to  respect?  and  has  not  the  minority  a 
right  to  believe  that  the  majority  will  be 
governed  by  its  highest  law,  the  constitu- 
tion? Such  legislation,  if  sanctioned,  would 
impair  the  contract  of  membership.  To  reach 
any  other  conclusion  would  be  to  assume  that 
the  constitution  of  a  voluntary  society  was 
binding  only  on  the  minority ;  that  the  ma- 
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ority  were  under  no  legal  obligations  to  obej* 
ts  terms,  and  could  alter  it  at  any  time  with- 
out pursuing  the  mode  prescribed  in  the  in- 
strument itself ;  that  the  majority  could  de- 
clare white  was  black,  in  defiance  of  the  term» 
of  the  constitution,  and  it  was  so,  and  the 
minority  had  no  remedy  except  to  withdraw 
from  the  society.    The  conclusion  reached  in* 
the  foregoing  precludes  the  necessity  of  any 
consideration  of  the  revised  confession  of 
faith,  as  to  whether  or  not  there  was  any 
change  therein,  or  as  to  whether  the  same  wa» 
properly  or  improperlv  made.    Therefore  the- 
decree  of  the  court  below  is  reversed,  the  in- 
junction dissolved,  and  the  bill  dismissed. 


!•«/.,  having  participated  in  the  trial- 
in  the  court  below,  aid  not  sit  in  this  case. 

Messrs.  L.  Flinn  and  Williams  ft  Wood. 

for  appellants. 

Messrs,  Caples,  Hurley  ft  Allen*  Johik 
Burnett  ana  W.  S.  McFadden,  for  re- 
spondent: 

The  conference,  which  in  1841  assumed  to- 
make  an  unalterable  law  for  the  church,  was- 
oomposed  of  twenty-three  delegates,  all  preach- 
ers. The  membership  had  neither  voice  nor 
vote  in  this  conference,  nor  opportunf^  to- 
vote  in  approval  or  disapproval  of  its  won. 

The  werd  ''constitution"  is  used  to  designate- 
the  written  instrument  agreed  upon  by  the  peo- 
ple of  the  Union  or  of  a  particular  state  as  ab- 
solute rule  of  action  and  decision  for  all  de- 
partments and  officers  of  the  government  in 
respect  to  all  the  points  coverra  by  it,  which 
must  control  until  it  shall  be  changed  by  the- 
authority  which  established  it 

1  Story,  Const.  888  et  seq.;  Cooley,  Const. 
Lim.  8;  People  t.  New  York  Cent,  ic  Cb.  24 
N.  Y.  486. 

A  constitution  is  not  operative  until  ita^ 
adoption  by  the  people. 

ParJrer  v.  Smith,  3  Minn.  240,  74  Am.  I>ec. 
749;  State  v.  New  Orleans,  29  La.  Ann.  868;. 
Cool^.  Const.  Lim.  82;  Wdls  v.  Bain,  75  Pa. 
89,  15  Am.  Rep.  668;  Woodt^s  App,  75  Pa.  59. 

Jameson  says  that,  as  a  matter  of  fact,  ^'no 
constitution  ever  originated"  by  tacit  consent 
of  the  people. 

Jameson's  Const.  Con  v.  pp.  494,  505. 

Did  the  adoption  of  the  constitution  by  tbe- 
conference  of  1841  make  it  the  paramount  law 
of  the  church?  Because  they  labeled  it  a  con- 
stitution, does  it  have  any  greater  authority  or 
force  than  an  ordinary  enactment?  **TocalI 
a  thing  by  a  wrong  name  does  not  change  its* 
nature." 

Burt  V.  RatOe,  81  Ohio  St.  116. 

The  power  to  enact  is  a  power  to  repeal,  and 
any  law  passed  may  be  amended  or  repealed 
by  the  same  body  which  enacted  it. 

Richardson  v.  Union  Cong,  Soe,  of  P^aneeB- 
town,  58  N.  H.  187;  Com,  v.  Lancaster,  6Watta» 
152;  Christ  Ohvreh  Wardens  v.  Pope,  8  Oiay. 
140;  Bloomer  v.  StoUey,  5  McLean,  161;  Eei- 
logg  V.  Oshkosh,  14  Wis.  624;  Brightman  t. 
Kimer,  22  Wis.  55;  Morgan  v.  Smim,  4  Minn. 
104;  Angell  &  A.  Priv.  Corp.  459;  8  Am.  & 
Eng.  Encyclop.  Law,  p.  691:  WaU  v.  SUite,  28- 
Ind.  150;  StaU  Y,Oskins,  28Ind.  864;  Milan  it 
R,  P.  Road  Co,  v.  FInsted.  8  Ohio  St  581;  also- 
Harrison  v.  Doyle,  24  Ohio  St  801. 
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Where,  by  the  theory  of  the  gOTernmeDt, 
the  exercise  of  oomplete  sovereigDty  is  vested 
Id  the  seme  indlTidual  or  body  which  enacts 
the  ordinary  laws,  an  enactment,  being  the  ex- 
ercise of  power  by  the  sovereign  authority, 
must  be  obligatory,  and  if  it  varies  from  or 
eonflids  with  any  existing  constitutional  prin- 
ciple, it  must  haye  the  euect  to  modify  or  ab- 
rogate such  principle,  instead  of  being  nullified 
l^rit. 

Cooley.  Const  Lim.  p.  4;  1  BL  Com.  161; 
Broom,  Const  Law,  795;  Fischel,  English 
Const,  bk.  7,  chap.  5. 

The  constant  exercise  of  a  power  by  the  leg- 
Isiature  from  the  adoption  of  the  constitution 
to  the  present  time  ou^ht  to  be  deemed  almost 
conclusive  evidence  of  its  rightful  possession 
by  that  body. 

&aU  V.  Mayhem,  2  Gill,  487. 

The  conference  of  1841  could  not  have  in- 
tended a  construction  that  would  work  such 
inconvenience,  hardship,  and  injustice,  that 
would  prove  such  an  absurdity  as  to  require 
petitions  before  a  change  could  be  made. 

Every  interpretation  that  leads  to  an  absurd- 
ity ought  to  be  rejected. 

Vattel,  Law  oi  stations,  bk.  2,  chap.  17, 
S  282;  Smith,  Btat.  &  Const  L.  005;  Taylor  v. 
Taylor,  10  Minn.  107;  Story,  Const,  pp.  141, 
145,  157,  161. 

What  the  conference  intended  was  either 
the  mode  indicated  in  several  conferences, 
that,  before  any  change  should  be  made,  the 
conference  be  siatisfied  that  it  was  desired  by 
two  thirds  of  the  whole  society,  or  the  usual 
and  reasonable  one  found,  substantially,  in  al- 
most all  constitutions,  to  wit:  that  the*  consti- 
tution be  not  altered,  except  by  the  consent, 
approval,  or  vote  of  two  thirds  of  the  whole 
society. 

And  the  history  of  the  church  shows  that 
this  was  the  construction  put  upon  it  by  all  the 
conferences  which  have  been  held  since. 

If  there  be  doubt  as  to  the  meaning  of  a  con- 
stitutional provision,  and  the  body  that  made 
the  constitution,  although  at  a  subsequent 
meeting,  and  when  composed  of  different  mem- 
bers, construes  it,  such  construction  will  be  ac- 
cepted as  the  true  one. 

Domat's  Civil  Law.  quoted  by  Smith  in  his 
Commentaries  on  Stat  and  Constitutional 
Law,  610;  WeUbrook  v.  Miller,  56  Mich.  148; 
United  Statee  v.  PMlbriek,  120  U.  8.  52,  80  L. 
ed.  660;  Uowll  v.  State,  71  Ga.  224,  51  Am. 
Bep.  250:  Cheetnvi^,  Shane,  16  Ohio,  500,  47 
Am.  DecL  887;  Orofiiee  v.  Oranim,  54  Pa.  255; 
AtlanUe  A  G.  R  Co.  v.  Georgia,  98  U.  8.  850, 
25  L.  ed.  185;  Fir$t  Nat.  Bank  of  Nortii  Ben- 
ninaton  v.  Bennington,  16  Blatchf.  58;  Smith 
T.  Good,  84  Fed.  Rep.  204. 

There  is  no  mode  bv  which  a  legislative  act 
can  be  made  irrepealable,  except  it  assume  the 
form  and  subs' ance  of  a  contract 

Bloomer  v.  SUriUy,  5  McLean,  158;  Cooley, 
Const  Lim.  140;  1  31.  Com.  p.  01. 

OrdiDaoces  of  cities  have  been  in  many  in- 
stances declared  "invalid  because  unreasonable 
and  oppressive." 

Ptt^ie  V.  Armstrong,  2  L.  R.  A.  721,  78 
Mich.  288:  Be  Frazee,  63  Mich.  806;  Clinton 
V.  PhUUpe,  58  ni.  102, 11  Am.  Rep.  52;  North- 
em  IjibertieM  Comrs,  v.  Northern  Liberties  Gas 
Cb.  12  Fa.  818;  Eip  t.  PaUrson,  26  N.  J.  L. 
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208;  Com.  v.  Bobertson,  5  Cush.  488:  Dvn- 
ham  y.  Bochester  Trustees,  5  Cow.  462:  Dill. 
Mun.  Corp.  §  258;  StaU  v.  Sinks,  42  Ohio  St. 
345. 

The  whole  number  of  votes  cast  at  an  elec<- 
tion  at  which  an  amendment  to  a  state  consti- 
tution is  submitted  will  be  taken  as  the  nunv 
her  of  electors  of  the  state,  and  where  an  act 
required  a  *  'majority  of  the  legal  voters"  of  a 
township  or  county,  it  "intended  to  require 
only  a  majority  of  the  legal  voters  of  the  town- 
ship or  county  voting  at  the  election." 

St.  Joseph  Twp.  V.  Rogers,  88  U.  8.  16  WalL 
668,  664,  21  L.  ed.  888,  and  authorities  there 
cited;  Christ  Church  Wardens  v.  Pope,  8  Gray, 
140;  Biehardson  v.  Union  Cong.  Soe.  of  Frances- 
town,  58  N.  H.  188;  State  v.  Swfft,  60  Ind. 
505:  Constitutional  Prohibitory  Amendment^ 
24  Kan.  700;  Dayton  t.  ^.  Paul,  22  Minn. 
400;  Miner  v.  English,  21  N.  J.  L.  817;  Madi- 
son Aw.  Baptist  Church  v.  Baptist  Church  in 
Oliver  Street,  2  Abb.  Pr.  N.  8.  254;  Cass 
County  V.  Johnston,  05  U.  S.  860,  24  L.  ed. 
417;  Harrison  v.  Doyle,  24  Ohio  St  260. 

This  rule  was  applied  in  Lamb  v.  Cain,  14 
L.  R.  A.  518,  120  Ind.  426. 

In  support  of  this  are  cited  People  v.  War^ 
field,  20  Ul.  163;  PeopU  v.  Gamer,  47  111.  24^ 
Peovls  V.  Wiant,  48  111.  268:  LouismUs  db  N. 
B.  Co.  V.  Davidson  County  Ct.  1  Sneed,  602,  69 
Am.  Dec.  424;  Angell  <&  A.  Priv.  Corp.  0th  . 
ed.  $ft  400,  500:  Bridgeport  v.  Bousatonie  B. 
Co.  15  Conn.  475;  Talbot  v.  Dent,  0  B.  Mon. 
526;  StaU  v.  St.  Josepfts,  87  Mo.  270;  St. 
Joseph  Twp.  V.  Bogers,  88  U.  8.  16  Wall.  644. 
21  L.  ed.  828;  Cass  County  v.  Johnston,  supra, 
— which  fully  support  it 

See  Wells  T.  Bain,  76  Pa.  47,  15  Am.  Rep. 
568;  Craig  Y.  First  Presby.  Church  of  PitU- 
^rgh^  88  Pa.  45. 

The  general  conference  of  the  United  Breth- 
ren church  has  not  only  consirlered  and  judi- 
cially determined  all  the  question  herein  pre- 
sented, but  in  its  legislative  capacity  has 
approved  and  sanctioned  the  work  uf  its  com- 
mission and  adopted  the  constitution  and  con- 
fession, and  as  the  chief  executive  power  of 
the  church  declared  them  to  be  the  supremo 
law  and  the  approved  doctrine  of  the  church. 

This  is  final  and  conclusive. 

Watson  V.  Jone\  80  U.  S.  13  Wall.  670-733. 
20  L.  ed.  666-678;  Harrison  v.  Hoyle,  24  Ohio 
St.  204;  Gaff  v.  Greer,  88  Ind.  122,  45  Am. 
Rep.  440;  2  Potter,  Corp.  700,  710,  720;  Walker 
V.  Wainwnght,  16  Barb.  486;  State  v.  Farris, 
45  Mo.  188;  Bobertson  v.  BuUions,  0  Barb.  64; 
German  Reformed  Church  v.  Com.  8  Pa.  282; 
Gibson  Y.  Armstrong,  7  B.  Mon.  481;  Hale  v. 
Everett,  53  N.  H.  0, 16  Am.  Rep.  H2;  Ferraria 
V.  Vaseoncelles,  23  111.  456:  McGinnis  v.  Wat- 
son, 41  Pa.  0;  Chase  v.  Cheney,  58  111.  500,  11 
Am.  Rep.  05;  Dwenger  v.  Geary,  113  Ind.  106; 
Grimes  v.  Harmon,  85  Ind.  108.  0  Am.  Rep. 
690;  Connitt  v.  Beformed  Prot.  Dutch  Church 
of  New  Prospect,  54  N.  Y.  551:  0* Donovan  v. 
Chatard,  07  Ind.  421,  40  Am.  Rep.  462;  White 
Lick  Quarterly  Meeting  of  Friends  v.  White 
Lick  Quarterly  Meeting  of  Friends,  80  Ind.  186; 
1  High,  Inj.^§8J0.  314. 

When  a  religious  body  beromes  divided,  and 
the  right  to  the  property  is  in  conflict,  the  civil 
courts  will  consider  and  determine  which  of  the 
divisions  submits  to  the  church  local  and  gen* 
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eral.  Id  determining  which  of  the  divisions 
has  maintained  the  ^rrect  doctrine,  the  find- 
ing of  the  supreme  ecclesiastical  tribunal  of  the 
denomination  in  question  is  binding  upon  the 
civil  courts. 

McQinnis  v.  WaUon,  wpra;  Ramaejfi  App, 
88  Pa.  60;  First  Pretby.  800,  of  Qallipolu  Iwp, 
V.  First  Presby.  80c.  of  GaUipolU  Ttop.  35 
Ohio  St.  128;  8  Am.  &  Eng.  Ency clop.  Law,  p. 
185. 

Members  who  secede  from  church  organiza- 
tion thereby  forfeit  all  right  to  any  part  of  the 
chunih  property. 

WmoellY.  Ftnt  Conq,  Church  of  Oindnnati, 
14  Ohio  St.  82;  Methodist  Kpisnopal  Church  of 
Cincinnati  y.  Wood,  5  Ohio,  283.  Wright 
<Ohio)  12;  McQinnU  v.  Watson,  41  Pa.  9; 
Den  ▼.  BcHton,  12  N.  J.  L.  236;  Associate  Re- 
formed CJturm  Trustees  in  Neuiburgh  v.  The- 
ological Seminary  at  Princeton  Trustees^  4 
3Sr.  J.  Eq.  77;  Miller  v.  OahU,  2  Denio,  492; 
Atty-  Oen.  v  Pearson,  3  Meriv.  855 ;  Watkins 
V.  Wilcox,  66  N.  Y.  654:  Happy  v.  Morton,  83 
m.  898;  Fadness  v.  Braunborg,  78  Wis.  257; 
Lawson  v.  Kolbenaon,  61  III.  405. 

The  regularity  of  the  proceedings  of  the 
commission,  and  the  regularity  of  the  action 
of  the  conference  and  the  procedure  of  the 
bishops  thereon  were  all  passed  upon  properly 
and  finally  by  the  general  conference,  and  its 
decision  upon  these  points,  if  no  other,  is  final 
«nd  conclusive. 

WeUs  V.  Bain,  75  Pa.  40,  15  Am.  Rep.  563. 

The  court  will  not  go  behind  the  decision  of 
the  general  conference. 

German  Btformed  Church  v.  Com.  8  Pa.  282. 

No  mode  or  manner  of  ascertaining  the  sense 
of  the  society  is  indicated.  Hence,  the  whole 
subject  is  relegated  to  the  domain  of  legisla- 
tion. Constitutions  are  liberally  construed. 
They  are  always  couched  in  broader  and  more 
•comprehensive  language  than  legislative  acts, 
and  rarely  express  more  than  the  grant  or  ne- 
gation of  a  power. 

Martin  v.  Hunter,  14  U.  S.  1  Wheat.  326,  4 
•L.  ed.  102;  McGulloch  v.  Maryland,  17  U.  8.  4 
Wheat.  405,  4  L.  ed.  601;  Houseman  v.  Com, 
100  Pa.  222. 

The  American  legislatures  have  the  same 
unlimited  power  m  regard  to  legislation 
which  resides  in  the  British  parliament,  except 
when  they  are  restrained  by  written  constitu- 
tions. 

Thorpe  v.  Rutland  d  B.  R.  Co.  27  Vt.  140, 
62  Am.  Dec.  625. 

The  general  conference  is  the  supreme  legis- 
lative body  of  the  church.  Where  is  there 
any  limitation  on  its  powers  to  pass  a  law 
ordering  an  election,  or  ascertaining  by  an 
election  or  in  any  other  manner  whether  two 
thirds  of  the  members  request  the  amendments? 
It  certainly  had  this  power. 

Lamb  v.  Cain,  14  L.  R.  A.  518,  129  Ind. 
486;  WeUs  v.  Bain,  75  Pa.  47,  15  Am.  Rep. 
568. 

A  majority  of  those  voting  shall  be  consid- 
ered a  majority  of  the  whole  number. 

PeojOe  V.  Warfleld,  20  III.  160;  People  ▼. 
Gamer,  47  Dl.  246;  Melvin  y.  Lisenby,  72 
IIL  66,  22  Am.  Rep.  141;  Louisville  A  N. 
Jt.  Co.  T.  Davidson  County  Ct.  1  Sneed,  637, 
62  Am.  Dec.  424;  J^ate  v.  Sioift,  69  Ind.  505; 
Taylor  v.    Taylor,  10  Minn.   107;  McCrary, 
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Elections,  g  178;  Lamb  v.  Cain,  14  L.  R.  A. 
518,  129  Ind.  486;  CarroU  County  Suprs.  y. 
Smith,  111  U.  8.  556,  28  L.  ed.  517;  Connitt  v. 
Btformed  ProU  Dutch  CJiurch  of  Neio  Prospect, 
54  N.  Y.  551 ;  8t,  Joseph  Ttop.  v.  Sogers,  83  U. 
8.  16  Wall.  663,  21  L.  ed.  888;  Cass  County 
V.  Johnston,  95  U.  S.  869,  24  L.  ed.  417;  Christ 
Church  Wardens  v.  /^,  8  Gray,  140; 
Walker  v.  Osu>ald,  68  Md.  146;  Green  v.  Wd- 
ler,  32  Miss.  650;  Constitutional  Prohibitory 
Amendment,  24  Kan.  700;  Dayton  y.  St.  Paul, 
22  Minn.  400;  Miller  v.  English,  21  N.  J.  L. 
817;  Madison  Ave,  Baptist  Cliureh  y.  Baptist 
Church  in  Oliver  Street,  2  Abb.  Pr.  N.  S.  254; 
Bridgeport  v.  Housatonic  R,  Co.  15  Conn. 
475;  Taylor  v.  Taylor,  10  Minn.  107; 
State  y.  Lancaster  County  Comrs,  6  Neb. 
474. 

Action  of  the  general  conference  in  the 
matter  of  amendments  was  not  legislative  but 
judicial,  and  is  not  reviewable  in  this  court. 

Lamb  T.  Cain,  supra;  Hike  v.  Floyd,  6  Ohio 
C.  Ct.  Rep.  80;  Schweiker  v.  Busser,  146  Dl. 
399;  Biggs  v.  Meddough  (1891)  Perry  County 

C.  P.  Ct.  of  Ohio;  Claypool  v.  Weyeret, 
Van  Wert  County  C.  P.  Ct.  of  Indiana; 
Sc/Uiditer  v.  Keiter,  22  L.  R.  A.  161,  156  Pa. 
119 ;  Russie  v.  Brazell,  28  Jud.  Dist.  C.  Ct. 
of  Mo. 

The  decision  of  the  general  conference  is 
final,  and  its  action  judicial  and  not  legisla- 
tive in  reference  to  the  construction  of  the 
constitution,  and  as  to  the  amendments  there- 
to. 

Com.  V.  Green,  4  Whart.  581;  Watson  y. 
Jones,  80  U.  S.  18  Wall.  679-788,  20  L.  e<L 
666-678,  followed  in  BouldinY.  Alexander,^ 

D.  S.  15  Wall  181,  21  L.  ed.  69;  GaJ^Y.  Greer, 
f^  Ind.    123,   45  Am.  Rep.  449;  White    Lick 

arterly  Meeting  of  Friends  v.  White  Lick 

Quarterly  Meeting  of  Friends,  89  Ind.  136; 
imes  V.  Harmon,  85  Ind.  198,  9  Am.  Rep. 
690;  0^ Donovan  y.  Chatard,  97  Ind.  421,  49 
Am.  Rep.  462;  Earle  v.  Wood,  8  Cush.  456; 
Connitt  v.  Reformed  Prot.  Dutch  Church  of 
New  Prospect,  6^^.  Y.  551;  German  Reformed 
Church  V.  Com.  8  Pa.  282;  Shannon  v.  Frost,  8 
B.  Mon.  253;  Gibson  v.  Armstrong,  7  B.  Mon. 
481 ;  Hal^  v.  Everett,  53  N.  H.  9, 16  Am.  Rep. 
82;  Ferrnria  v.  Vasconcelles,  23  III,  456;  Har- 
mon V.  Drelver,  1  Specrs,  Eq.  87;  McGinnis  v. 
Watson,  41  Pa.  1;  Chase  v.  Cheney,  58  Dl.  509, 
11  Am.  Rep.  95;  East  Norway  Lake  Norwegian 
Evangelical  Lutheran  Church  Trufftees  v.  Hal- 
torson,  42  Minn.  508 ;  Virst  Constitutional 
Pretify.  Church  of  Iowa  City  v.  Congregational 
Soc.  of  Iowa  City,  28  Iowa,  567 ;  Harrison 
V.  HoyU,  24  Ohio  St.  264;  Mannir  v.  PureeU,  % 
L.  R.  A.  758,  46  Ohio  St.  102;  Walker  v. 
WainwHghi,  16  Barb.  486;  State  v.  Farris,  45 
Mo.  188;  Robertson  v.  BuUions,  9  Barb.  64; 
Deaderick  v.  Lampson,  11  Heisk.  535;  1  High, 
Inj.  §g  810,  814;  3  AnL  &  Eng.  Encyclop. 
Law,  p.  185;  2  Potter,  Corp.  pp.  710,711;  Den 
V.  Beaton,  12  N.  J.  I..  236. 

The  fourteen  seceding  members  were  not  m 
quorum,  and  had  no  authority  to  organize  a 
conference. 

These  fourteen  members  undertook  to  hold 
their  so-called  conference  at  another  place  and 
at  another  time  than  that  appointed  by  law, 
and  consequently  all  their  acta  were  yoid. 

McCrary,  Elections,   8d    ed.  $  592;  Kstt  ▼. 
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Tryo,  47  Pa.  2192;  Cushing,  Law  &  Practice 
of  Legislative  Assemblies,  d4^, 

A  majoritj  of  the  whole  namber  elected  Is 
necessary  to  constitute  a  quorum,  and  without 
this  DO  business  can  be  aone,  or  an  organiza- 
tioo  effected. 

Gushing,  Law  <fe  Practice  of  LegiAlative  As- 
semblies, §^s^  246,  247,  261;  Dillon,  Mun.  Corp. 
g  278,  and  cases  cited ;  HeUSM  v.  Balti- 
mart,  65  Md.  126,  57  Am.  Rep.  808;  Ex 
parte  Wilkoeks.  7  Cow.  402.  17  Am.  Dec.  525; 
Bamtrt  y.  Patiermn,  48  N.  J.  L.  895.  And  see 
rule  adopted  bj  United  States  Senate  in 
Syka  ▼.  8p&neer,  48  Cong.  Ist  Sess.  Rep.  No. 
291. 

The  attempted  change  in  the  constitution, 
eren  if  void,  will  not  work  a  forfeitmie  of 
church  proper^  or  loss  of  membership. 

Bappy  T.  Morton^  83  111.  808;  Lauuon  Y. 
Koihenmm,  61  111.  406;  MiUer  y.  QaMe,  2  Denio, 
492;  Waikin$  t.  WUcox,  66  N.  Y.  654;  Jfc- 
Oinnti  y.  Watson,  41  Pa.  9;  Raiiuey*a  App, 
88  Pa  61;  FitBi  Pr^bv,  Church  cf  Louiwiae 
7.  WiUcm,  14  Bush,  252;  Lutheran  Congre- 
gation of  Pine  HiU  Trustees  y.  8t.  Mich- 
oeFs  tvangelical  Church  of  Pine  HiU,  48  Pa.  20; 
Lamb  y.  Cain,  14  L.  R.  A.  518,  129  Ind. 
486;  Wation  y.  Jones,  80  TJ.  S.  18  Wall. 
879,  20  L.  ed.  666;  Qoff  y.  Oreer,  88  Ind. 
122,  45  Am.  Rep.  449;  WMU  Lick  Quarterly 
Meeting  of  Friends  y.  White  Lick  Quarterly 
Meeting  of  Friends,  89  Ind.  186;  Connitt  y. 
Reformed  Prot.  Dutch  Church  of  New  Prospect, 
541^.  Y.  551;  Chan  y.  Cheney,  58  HI.  540,  11 
Am.  Rep.  95;  Wiswell  y.  First  Cong.  Church 
of  Cincinnati,  14  Ohio  St  82;  Methodist  Epis- 
eoval  Church  of  Cincinnati  y.  Wood,  5  Ohio. 
288;  Ikn  y.  Bolton,  12  N.  J.  L.  286;  AssociaU 
Rtformed  Church  in  Netcburgh  y.  Theological 
Seminary  at  Princeton  Trustees,  4  N.  J.  Eq.  77. 

Messrs,  R.  8.  Straluhii  and  J.  W.  Whal- 
ley  also  for  respondents. 

WolvevtoBt  J,,  deliyered  the  following 
opinion: 

It  is  unfortunate  that  it  should  become  nec- 
essary in  any  case  to  call  into  requisition  the 
courts  of  ciyil  jurisdiction  to  determine  and 
settle  oontroyersies  arising  within  the  pale  of 
the  church,  and  it  is  peculiarly  so  in  the  pres- 
ent instance,  wherein  the  judicial  mind  has  not 
been  able,  after  years  of  litigation,  to  uni- 
formly and  satisfactorily  sol  ye  the  questions 
inyoWed,  or  apply  to  facts  touching  the  con- 
troyeisy  such  a  clear  and  indubitable  rule  of 
law  S3  will  result  in  conyiction  to  those  in  in- 
terest, fix  the  exact  status  of  the  contending 
elements  in  the  church,  and  foreyer  set  at  rest 
the  title  to  the  immense  amount  of  property 
inyolyed.  The  Constitution  of  the  United 
States  has  guaranteed  to  the  people  thereof  both 
dvil  and  religious  liberty.  This  guaranty  ex- 
tends as  well  to  the  encroachments  of  the  state 
or  civil  goyernment  upon  the  rights,  priyil- 
e^es,  and  Immunities  of  the  church,  as  of  the 
cburcb  upon  those  of  the  state.  It  has  brought 
about  an  entire  and  distinct  separation  of 
church  and  state,  and  is  in  consonance  with  a 
free  and  enlightened  statehood.  But  as  was 
said  in  Watson  y.  Jones,  80  U.  S.  18  Wall.718, 
90  L.  ed.  670,  by  Miller,  J,:  "Much  as  such 
dissensions  among  the  members  of  a  religious 
society  should  be  regretted,  a  regret  which  is 
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increased  when  jmssing  from  the  control  of  the 
judicial  and  legislatiye  bodies  of  the  entire  or- 
ganization to  which  the  society  beloncs,  an  ap- 
peal is  made  to  the  secular  authority, — the 
courts,  when  so  called  on,  must  perform  their 
functions  as  in  other  cases." 

The  Church  of  the  United  Brethren  in 
Christ  is  a  voluntary,  unincorporated,  relig- 
ious association,  haWng  a  written  confession 
of  faith,  constitution  and  book  of  discipline. 
The  goyernment  of  the  church  Is  exercised 
through  a  series  of  judicatories,  known  as  the 
offidd  board,  quarterly,  annual,  and  general 
conferences,  which  latter  meets  quadrennially, 
and  is  the  highest  legislatiye  and  judicial  body 
of  the  church.  The  plaintiff  is  a  corporation 
duly  incorporated  under  the  general  laws  of 
the  state,  and  its  object  "was  and  is  to  acquire 
and  hold  property  in  trust  for  said  church,"  to 
build  and  maintain  an  institution  for  edu- 
cational purposes,  to  be  carried  on  under  the 
direction  and  control  of  trustees  to  be  ap- 
pointed from  time  to  time  by  the  Oregon  an* 
nual  conference,  which,  like  all  other  annual 
conferences  of  the  church,  is  subject  to  the 
general  conference.  So  that  the  trustees  ap- 
pointed by  the  annual  conference  are  but 
agents  through  whom  the  property  in  question 
is  held  for  the  use  and  benefit  of  the  church. 
At  the  general  conference  held  at  York,  Pa., 
in  May,  1889,  a  revised  coofeasion  of  faith  and 
constitution  was  adopted.  Fifteen  members 
thereof,  feeling  aggrieved  at  the  manner  in 
which  said  revised  confession  of  faith  and  con- 
stitution was  adopted,  withdrew,  and  met  at 
another  place  in  the  same  city  of  York,  and 
there  organized  another  conference;  rejected, 
as  not  binding  upon  them,  the  revised  confes- 
sion of  faith  and  constitution;  and,  claiming 
to  act  under  the  old  confession  of  faith  and 
constitution,  transacted  such  business  as  was 
brought  before  them.  Since  that  date  there 
have  been  two  general  conferences,  the  de- 
fendant trustees  being  appointed  under  the  au- 
thority of  the  conference  claiming  to  act  under 
the  Old  confession  of  faith  and  constitution, 
and  the  plaintiff  being  represented  by  trustees 
appointed  under  the  authority  of  the  general 
conference  maintaining  the  revision.  So  that 
the  question  to  be  decided  is,  which  of  these 
two  general  conferences  is  the  real  conference 
of  the  Church  of  the  United  Brethren  of 
Christ? 

1.  The  real  question,  therefore,  involved  in 
this  case,  is  one  of  identity.  Whatever  other 
questions  arise  during  the  course  of  its  exam- 
ination are  merely  incidental  and  secondary. 
Did  the  adoption  of  the  revised  confession  of 
faith  and  constitution  by  the  conference  at 
York,  waiving  the  question  for  the  present 
whether  adopted  in  strict  accord  with  the  then 
recognized  constitution  or  not,  cbani^e  or  de- 
stroy the  identity  of  the  church ?  If  it  did,  the 
defendant  trustees  are  the  rightful  representa- 
tives of  the  church  and  of  the  plaintiff  corpo- 
ration, as  they  are  commissioned  by  the  con- 
ference acting  under  the  recognized  confession 
of  faith  and  constitution  thereof.  1  f  it  did  not, 
then  the  action  of  those  who  withdrew  from 
the  regularly  called  and  constituted  conference 
at  York,  against  the  wishes  of  the  majority,  in 
organizing  another  general  conference  distinct 
and  apart  from  the  one  so  regularly  called  and 
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ootwUtated,  b  wttbont'  auttaority  and  void.  In 
the  very  Dature  of  the  form  of  goyernment  of 
the  lociety,  it  can  have  but  one  general  confer- 
ence. '*Tbe  title  to  church  property  of  a  di- 
vided congregation  is  in  that  part  of  it  which 
is  acting  in  harmony  with  its  own  law;  and  the 
ecclesiastical  laws,  usages,  customs,  and  prin- 
ciples which  were  accepted  among  them  before 
the  dispute  began  are  the  standards  in  deter- 
mining which  party  is  right"  1  Waterman, 
Ck>rp.  8th  ed.  g  10.  Or,  as  was  said  in  Me- 
Ginnit  y.  Watson,  41  Pa.  20:  '*It  seems  yery 
plain  that  we  must  judge  these  people  and 
their  acts  relative  to  this  dispute  hv  the  ecde- 
siasUcal  laws,  usages,  customs,  ana  principles 
which  were  accepted  among  themselves  before 
the  dispute  began,  and  ascertain  which  party 
Is  rif  ht,  tried  by  that  sUndard."  This  case  is 
cited  with  approval  in  First  Presbyterian 
Church  pf  Louisville  T.  Wilson,  14  Bush.  278, 
and  the  language  of  the  syllabus  thereof 
adopted  by  the  court.  See  also  Niblack,  Mut 
Ben.  Soc.  g  168.  "Courts  of  law  will  inquire 
which  party  or  which  division  adheres  to  the 
form  or  church  government.  .  .  .  This  rule 
.  .  .  necessitates  an  inquiry  into  the  constitu- 
tion and  discipline  of  the  church  ...  to 
enable  the  court  to  discover  which  of  the 
contending  parties  adheres  to  the  order." 
Lectures  on  Relation  of  Civil  Law  to  Church 
Polity  hjJustiee  Strong  (45  and  59),  cited  in 
brief  of  William  liawrence.  In  First  Presbif- 
terian  Church  of  Louisntte  t.  Wilson,  supra, 
the  court,  speaking  through  Cofer,  J.,  says: 
**It  thus  appears  that  a  Presbyterian  congrega- 
tion or  particular  church  is  a  body  of  profess- 
ing Chnstians  and  their  children,  governed  by 
congregational,  presbyterial,  and  syuodical  as- 
semblies; and  consequently  there  can  be  no 
such  thing  as  a  Presbyterum  congregation  or 
church  not  having  a  church  session,  and  not 
beinff  In  connection  with  and  governed  by  a 
presbytery  and  synod.  Connecuon  with  and 
subjection  to  the  recognized  presbyterial  sys- 
tem of  government  is  as  essential  to  constitute 
a  Presbyterian  church  or  congregation  as  be- 
lief in  the  Westminster  confession  of  faith. 
Faith  and  government  are  alike  and  equally 
necessary  to  constitute  a  Presbyterian  diurch, 
and  a  church  having  no  other  than  a  congre- 

fational  ^vemment,  although  adopting  the 
'resbvtenan  creed,  is  no  more  a  Presbyterian 
church  than  a  congregation  governed  by  the 
presbyterial  svstem,  and  adopting  the  thirty- 
nine  articles  of  faith  of  the  Episcopal  Church." 
Thus  it  will  be  seen  that  church  identity,  when 
disputes  arise,  depends,  not  alone  upon  its  pe- 
culiar creed  and  dogmas,  but  also  upon  Uie 
constitution  and  form  of  ffovernment,  disci- 
pline, usa^s,  customs,  and  principles  main- 
tained by  it  prior  to  the  dispute  or  division. 
The  scope,  therefore,  of  investigation,  for  the 
purpose  of  discovering  or  fixing  the  identity 
of  the  genuine  conference,  comprehends  all 
these  necessarj^  elements.  Measured  by  this 
standard,  the  identity  of  the  Church  of  the 
United  Brethren  in  Christ,  and  its  general  con- 
ference, in  the  present  case,  must  be  ascer- 
tained and  determined  by  reference  to  its  con- 
fession of  faith  or  fundamental  doctrines, 
constitutional  or  fundamental  law,  book  of 
discipline,  and  its  usages  and  customs  prior  to 
the  division  of  the  church  at  York,  Pa. 
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2.  I  diall  first  consider  whether  there  baa 
been  a  change  in  the  confession  of  faith  or 
fundamental  doctrine  of  the  church.  When 
I  speak  of  a  change,  I  mean  one  that  la  mate- 
rial and  vital  to  the  established  tenets  and  doc- 
trines of  the  church,  as  it  is  not  every  trivial 
transmutation  of  phraseology,  or  every  addi- 
tion to  the  so-called  confession  of  faith,  eo  nom- 
ine, where  taken  or  transposed  from  the  dis- 
cipline to  that  particular  instrument,  that  will 
destroy  church  identity.  I  cannot  see  how  the 
dogmas  of  the  church  are  changed  or  de- 
stroyed by  transferring  doctrine  previoualy 
contained  in  the  discipline  to  the  confession  of 
faith,  or  vice  versa.  The  fundamental  belief 
remains  the  same.  For  instance,  if  Justifica- 
tion and  sanctification  are  docbines  to  which 
all  members  of  the  church  must  subscribe  be- 
fore they  can  become  such,  how  can  It  become 
important  whettier  they  are  contained  in  the 
confession  of  faith,  eo  nomine,  or  in  the  disci- 
pline. There  must  be  a  radical  chanse  of 
laith  or  doctrine.  Lutheran  Oomgregatson  of 
Pine  EiU  Trustees  v.  8L  Miduuffs  BvangMcal 
Church  of  Pine  HtU,  48  Pa.  21;  Fadness  ▼. 
Braunborg,  78  Wis.  292,  298. 

I  shall  now  advert  to  some  of  the  alleged 
changes  which  it  b  claimed  have  been  made 
in  the  confession  of  faith.    It  is  a  solemn  mat- 
ter to  invade  the  domain  of  religious  beliefii 
and  dogmas,  to  explore  doctrine,  and  decide 
intangible,  metaphysical  questions  pertaining 
to  the  Gkxlhead;  and  courts  have  a  ddicacy  in 
entering  upon  this  field  of  investigation,  and 
will  not  do  so  unless  it  is  necessary  for  the 
purpose  of  determining  questions  ox  civil  or 
property  rights.    If  these  matters  have  been 
determined  oy  the  proper  church  Judicatories 
the  civil  courts  will  accept  such  decisions  as 
final,  and  will  not  look  into  or  disturb  them. 
It  is  said  that  there  has  been  added  to  the  con- 
fession of  faith  articles  declaring  a  belief  in 
"depravity,   justification,   regeneration    and 
adoption,  sanctification,  and  endless  punish- 
ment."   If  it  be  admitted  that  such  is  the  case, 
it  does  not  follow  that  these  are  new  doctrines 
or  dogmas  adopted  and  sanctioned  by  Uie  gen- 
eral conference  for  the  first  time,  and  I  tbiok 
no  such  claim  has  ever  been  made  by  that  por- 
tion  of   the  church  membership  Known   as 
'  'Radicals. "  Tumi  ng  to  the  book  of  dinciplina 
of  1837  (section  7),  it  will  be  seen  that  every 
person  desiring  license  to  preach  is  requited  to 
state  his  "knowledge  of  faith,  of  repentanoep 
of   Justification,  sanctification   and   redemp- 
tion," and  every  book  of  discipline  issued  from 
that  date  to  this  contains  the  same  requirement. 
As  touching  the  doctrine  of  depravity,  a  reso- 
lution was  adopted  in  1868,  by  a  vote  of  28  to 
19,  defining  the  same.    The  book  of  discipline 
(1861)  requires  a  person  desiring  to  be  received 
as  a  preacher  to  answer  in  the  affirmative  the 
following  question:  "Do  you  believe  that  man, 
abstract  of  the  grace  of  our  Lord  Jesus  Christ 
is  fallen  from  original  righteousness,  and  is 
not  only  entirely  destitute  of  holiness,  but  is 
inclined  to  evil,  and  only  evil,  and  that  con- 
tinually, and  that  except  man  be  bom  again 
he  cannot  see  the  kingdom  of  God?^    This  re- 
(juirement,  with  slii^ht  change  in  phraseology, 
is  continued  in  every  book  or  discipline  issued 
since  that  date.    The  book  of  discipline  of 
1877  requires  the  following  question  to  be  pr»- 
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fxmaded  to  an  elder  preparatory  to  his  ordina- 
doD*.  "Do  you  believe  in  future  everlaatiog 
punish mentf  This  is  continued  in  the  later 
puhUcatiooB  of  the  discipline.  The  course  of 
Ksding  and  study  preacnbed  by  the  discipline 
for  many  years  last  past  for  licentiate  preach- 
'cn,  and  upon  which  they  are  required  to  be 
•exsmined  touching  "Bible  doctrine/'  com- 
prises ''human  depravity,  the>  atonement,  re- 
•demption,  repentance,  justification  by  faith,  re- 
generation, adoption/'  etc.  So  that  in  the 
usages  and  customs  of  the  church,  and  by  the 
•diiapline,  the  doctrines  promulgated  touching 
all  these  articles  of  faith  have  been  repeatedly 
and  continuously  recognized  and  sanctioned 
by  the  church.  This  society  has  for  many 
years  past  been  committed  to  each  and  all  these 
articles  of  faith  or  church  dogmas  which  it  is 
DOW  claimed  are  destructive  of  the  church  by 
reason  of  having  been  added  to  the  articles  of 
faith, »  nomine.  The  rule  is  quite  uniform 
that  whenever  questions  of  discipline  or  of 
faith,  or  ecclesiastical  rule,  custom,  or  law, 
have  been  decided  by  the  highest  church  Judi- 
'Catories.  such  decisions  are  accepted  b^'  the 
kffral  tribunals  as  flnaL  Watson  v.  Jones,  80 
ILS.  18  Wall.  737,  20  L.  ed.  676;  German  Ba- 
termed  Church  y.  Com,  8  Pa.  291;  MeOinnis  v. 
Watson,  41  Pa.  21;  States,  Farris,  46  Mo.  184; 
Rotfertsoti  v.  Bullions,  9  Barb.  184;  Harmon  v. 
Dnher,  1  Speers,  Eq.  87.  But  it  is  claimed 
that  the  action  of  the  general  conference  in  the 
revision  of  the  church  creed,  and  in  tbe  adop- 
tion of  all  resolutions  touching  the  legality  of 
■SMch  revision,  was  legislative  and  not  iudicial. 
W^ith  this  view  I  concur.  The  general  confer- 
•cnce  of  the  United  Brethren  in  Christ,  as  was 
said  of  the  general  assembly  of  tbe  Presby- 
terian Church  in  Com,  v.  Qreen^  4  Whart  561, 
"is  a  homogenous  body,  uniting  in  itself, 
without  separation  of  parts,  the  legislative,  ex- 
•ecutive,  and  judicial  functions  of  the  govern- 
ment: and  its  acts  are  referable  to  the  one  or 
the  other  of  them,  according  to  the  capacity 
in  which  It  sat  when  they  were  performed." 
Tbe  nature  of  the  business  in  band  must  de- 
tennioe  whether  it  is  referable  to  the  one 
branch  or  the  other.  Mr,  Justice  Moore,  in 
his  very  able  opinion  heretofore  rendered  in 
Ibis  case,  says:  "The  business  of  tbe  legisla- 
ture is  to  make  ^neral  laws  for  the  public 
good;  that  of  Judicial  tribunals,  to  make  spe- 
•cific  settlements  of  private  disputes.  One  es- 
tablishes laws  for  future  action,  and  is  pros- 
pective: the  other  applies  established  laws  to 
psst  actions,  and  is  retrospective  in  its  opera- 
tion. The  law  is  made  by  the  one  and  applied 
y^S  the  other.  Applying  this  distinction  to  the 
acts  of  the  conference,  it  would  appear  that  it 
was  intended  for  the  future  public  good  of  tbe 
society.  It  was  a  rule  of  action  for  future 
<onduct.  It  was  not  applying  tbe  law  to  past 
actions.  It  was  not  a  conclusion  and  judg- 
ment for  past  offenses.  It  was  not  a  punish- 
ment for  a  violation  of  any  rule  of  faith  or 
<iiscipline.  It  was  not  a  conclusion  that  any 
^eccl^iastical  law.  custom,  or  usafte  of  tbe 
'Cbnrch  had  been  disobeyed.  Nor  was  it  retro- 
«ectlve  in  its  operation."  81  Pac.  Bep.  219. 
And  Judge  Cooley  says:  "That  which  distin- 

Sishes  a  Judicial  from  a  legislatiye  act  is  that 
s  one  is  a  determination  oi  what  the  eiisting 
law  ii  in  relation  to  some  existing  thing  already 
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done  or  happened,  while  tbe  other  is  a  preiie* 
termination  of  what  tbe  law  shall  be,  for  the 
regulation  of  future  cases  falling  under  its 
provisions.  The  legislative  power  extends 
only  to  the  making  of  laws.  To  construe  and 
apply  the  law  is  the  peculiar  province  of  judi- 
cial power.  It  is  the  province  of  Judges 
to  determine  what  is  the  law  upon  existing 
cases.  In  fine,  the  law  is  applied  by  the 
one  and  made  by  the  other.  To  do  the  first, 
therefore, — to  compare  the  claims  of  the  par- 
ties with  the  law  of  the  land  before  established, 
—is  in  its  nature  a  Judicial  act."  Cooley, 
Const.  Lim.  110,  111.  The  claim  is  that  the 
general  conference  of  1889,  in  adopting  the 
report  of  the  special  committee  of  seven,  is 
judicial,  and  therefore  binding  upon  the  courts. 
The  proceedings  of  the  general  conference  of 
1885,  and  of  the  commission  appointed  by  it, 
did  not  effectuate  the  amendment.  It  was  ef- 
fected through  the  adoption  by  the  general 
conference  of  1889  of  the  report  of  the  special 
committee  of  seven.  The  adoption  of  this  re- 
port adopted  the  amendment.  The  proceed- 
ing is  not  perhaps  in  strict  accord  with 
recognized  parliamentary  usages,  but  the 
legal  effect  was  as  above  stated,  considering 
the  method  by  which  the  conference  transacted 
its  business.  It  is  in  effect  the  same  as  if  a 
legislative  assembly  should  refer  a  bill  to  the 
judiciary  or  other  proper  committee,  or  a 
special  committee,  to  determine  the  constitu- 
tionality thereof,  and  such  committee  should 
report  the  bill  back,  declaring  it  consti- 
tutional, and  in  pursuance  thereof  the  biU 
should  pass.  The  appointment  of  the  com- 
mittee of  seven,  its  report,  and  the  adoption 
thereof  by  the  conference  of  1889,  was  the 
method  pursued  for  tbe  accomplishment  of  the 
necessary  legislation  to  effect  the  adoption  of 
the  revised  confession  of  faith  and  constitu- 
tion. It  was  legislation  solely,  and  could  not, 
in  tbe  very  nature  of  the  business  transacted, 
be  anything  else.  No  one  wUl  contend  that 
one  and  the  same  act  can  be  both  judicial  and 
legislative,  and  hence  the  action  of  the  confer- 
ence upon  the  report  of  the  committee  of  seven 
was  not  judicial. 

As  to  whether  there  has  been  any  material 
change  in  the  srticles  of  faith,  the  action  of  the 
general  conference,  sitting  as  a  legislative  body, 
ought  to  determine.  The  respect  which  one 
co-ordinate  branch  of  the  government  main- 
tains towards  another  ought  to  apply  as  well 
where  a  court  of  civil  jurisdiction  is  consider- 
ing the  legislative  acts  of  an  ecclesiastical  body; 
and  when  such  body,  acting  in  its  legislative 
capacity, has  placed  a  construction  upon  its  acts, 
there  is  no  good  reason  why  the  civil  courts 
should  not  respect  and  even  adopt  such  con* 
struction.  unless  the  same  is  shown  to  be  clearly 
and  palpably  contrary  to  some  constitulioou 
prohibition.  "£very  presumption  is  in  favor 
of  the  validity  of  legislative  acts,  and  they  are 
to  be  respected,  unless  there  is  a  substantial 
departure  from  the  organic  law."  People  y. 
Bnggs,  50  N.  Y.  558.  Judge  Cooley  says: 
"The  constitutionality  of  a  law,  then,  is  to  be 
presumed  because  the  legislature,  which  was 
first  required  to  pass  upon  the  question,  acting, 
as  they  must  be  deemed  to  have  acted,  with 
integrity,  and  with  a  Just  desire  to  keep  within 
the  restrictions  laid  by  the  construction  upoia 
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their  actioD,  have  adjudged  that  it  is  so." 
Ck>oley,  Const.  Lim.  5th  ed.  219.  The  powers 
oftbecommissloD  were,  by  the  act  of  the  con- 
ference  of  1885,  which  appointed  it  limited 
and  defined  as  follows:  First,  that  the  com- 
mission shall  preserve  uochanged  in  substance 
the  present  confession  of  faith,  so  far  as  it  is 
clear;  second,  that  it  shall  retain  the  present 
itinerant  plan;  and  third,  that  it  shall  keep 
sacred  the  general  ussges  and  distinciive  prin- 
ciples of  the  church  on  all  great  moral  re- 
forms, as  sustained  by  the  Word  of  Qod,  in  so 
far  as  the  province  of  this  work  may  touch 
them.  As  touching  the  woVk  of  the  commis- 
sion, the  majority  report  of  the  committee  of 
seven  says:  "We  have  also  compared  tbe  in- 
structions and  limitations  by  the  former 
general  conference  with  their  work  as  finally 
adopted  by  said  commission,  and  find  that  said 
Instructions  and  limitations  were  obeyed  and 
carried  out  with  commendable  accuracy." 
This  report  was  adopted  by  the  conference. 
Here,  then,  is  legislative  action  declaring  the 
fact  to  be  that  the  confession  of  faith,  so  far 
as  it  was  clear,  has  been  preserved  unchanged 
in  substance.    This  legislative  action  of  the 

general  conference,  composed  of  the  very  able 
ivines  of  tbe  church,  is  evidence  of  the  high- 
est character  touching  these  questions  of  faith 
and  is  entitled  to  great  weight.  And  we  are 
not  without  other  contemporaneous  evidence 
bearing  upon  the  question  of  change.  In  all 
the  discussion  which  took  place  in  the  confer- 
ence of  1889  the  "Radicals^'  do  not  appear  to 
have  attacked  the  confession. of  faith,  as  re- 

Sorted  from  the  commissioD. '  One  member, 
igh  in  the  counsels  of  the  confereoce,  towards 
the  close  of  the  debate,  said:  "Is  it  not 
marvelous  that  not  a  brother  on  the  other  nde 
of  the  house,  from  Brother  Barnaby  to  Bishop 
Wright,  has  said  a  word  against  the  work  of 
tbe  commission  itself?  They  have  not  said 
anything  against  the  confession  of  faith,  as  it 
has  been  formulated  and  presented  to  us. 
They  do  not  say  it  is  any  different  from  the  old 
one,  or  that  there  is  any  heresy  in  it.  ... 
It  corresponds  with  the  old.  It  expresses  it 
better,  and  in  a  more  beautiful  ana  orderly 
form,  than  the  old  one  did.  It  also  brings  in 
some  doctrines  that  were  scattered  throupch  the 
discipline  in  various  forms,  and  they  are  put 
in  new  arrangement."  Aside  from  all  this, 
leading  bishops  of  the  church  have  testified 
that  in  their  judgment  there  is  no  substantial 
difference  between  the  two.  So  that  consider- 
ing the  alleged  chance  in  the  confession  of 
faith,  and  the  materiality  thereof,  as  a  question 
of  fact,  and  the  evidence  adduced  pertinent  to 
that  issue,  there  is  but  b'ltle  doubt  that  the 
great  weight  of  testimony  is  against  theconten- 
Uon  of  the  defendants  to  this  suit,  and  I  there- 
fore conclude  that  the  revision  of  the  confession 
of  faith  has  not  wrought  such  a  change  in  sub- 
stance in  the  fundamental  doctnnes  and 
dogmas  of  the  church  as  to  subvert  and  destroy 
church  identity. 

8.  I  will  now  consider  whether  the  consti- 
tution of  the  church  has  been  so  changed  as 
to  destroy  church  identity.  It  is  said  that  re- 
ligious organizations  stand  in  the  same  attitude 
as  other  voluntary  asssociations  for  benevolent 
or  charitable  purposes,  and  that  "all  who  unite 
tiiemselves  to  such  a  body  do  so  with  an  im- 
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plied  consent  of  its  government  and  are  bound! 
to  submit  to  it."  WaUon  t.  Jone9,  80  U.  8. 
18  Wall  729,  20  L.  ed.  676.  Or,  as  said  br 
CJofer,  /.,  in  Pir$t  Prabifterian  Church  of  Lou- 
inaie  T.  WiUon,  14  Bush,  278.  "religious  soci- 
eties are  regarded  by  the  civil  authority  a» 
other  voluntary  associations,  the  individual 
members  and  separate  bodies  of  which  will  be 
held  to  to  be  bound  by  the  laws,  usages,  cus- 
toms, and  principles  which  are  accepted 
among  them,  upon  the  assumption  that  in  be- 
coming parts  of  such  organisms  they  assented 
to  be  bound  by  those  laws,  usages, and  customs, 
as  so  many  stipulations  of  a  contract  between 
them."  bo  the  constitution  of  the  United 
Brethren  in  Christ  binding  upon  that  society 
prior  to  the  dispute  may  be  regarded  as  a  con- 
tract between  tbe  church  and  its  members,, 
and  between  the  individual  members  thereof. 
An  attempt  at  this  late  day  to  irnce  the  history 
of  the  adoption  of  the  constitution  of  1841.  or 
to  discuss  the  process  by  which  it  was  formu- 
lated and  ratified  by  the  members  of  the 
church,  would  be  a  useless  task.  It  is  sufl3- 
cient  to  know  that  it  has  been  recognized  by  tbe 
church  and  its  members,  and  treated  by  all 
concerned  as  valid  and  binding,  for  a  period  of 
about  fifty  years.  Whether  legally  adopted  or 
not,  it  has  been  acquiesced  in  for  such  a  great 
length  of  time  that  I  am  not  now  disposed  to 
declare  the  instrument  to  be  any  other  than 
that  which  both  parties  to  this  suit  have  alway» 
regarded  and  treated  as  genuine  antecedent  to 
the  incidents  which  gave  rise  to  this  litigation. 
Hie  constitution  of  1841  is  the  compact  by 
which  this  church  and  its  members  were  bound, 
prior  to  the  dispute.  It  is  a  brief  document^ 
and  omits  all  mention  of  many  of  the  funda- 
mental principles  upon  which  the  church  gov- 
ern men  t  is  founded .  For  the  pu  rpose  of  ascer- 
taining these  omitted  principles,  it  is  neces- 
sary to  look  to  the  discipline,  usaires,  and  cus- 
toms of  the  church.  For  instance,  an  annual 
or  quarterly  conference  is  not  defined,  the 
number  of  representatives  to  the  general  con- 
ference is  not  fixed,  nor  does  it  undertake  to- 
regulate  any  basis  upon  which  such  representa- 
tion shall  be  chosen.  It  does  not  constitute 
or  create  a  single  officer  of  all  these  church 
bodies,  nor  does  it  define  their  duties,  except 
that  bishops  are  "to  be  considered  members 
and  presiding  officers."  The  preamble  8et» 
forth,  among  other  things,  that  the  purpose  of 
adopting  the  constitution  was  "to  define  the 
powers  and  the  business  of  quarterly,  annual, 
and  general  conferences,  as  recognized  by  thia- 
church;"  but  a  reference  to  its  provisions  show^ 
that  it  failed  to  do  either,  except  so  far  as  re- 
lates to  the  powers  and  business  of  the  general 
conference.  By  section  1,  art.  1,  "all  ecclesi- 
astical power  herein  granted  to  make  or  repeal 
any  rule  of  discipline  is  vested  in  a  general 
conference. "  Upon  looking  to  the  constitution 
alone  for  the  grant  of  power,  if  effect  Is  given 
to  the  words  "herein  granted,'*  none  will  be^ 
found  "to  make  or  repeal  any  rule  of  disci- 
pline," except  it  can  be  extracted  from  the  first 
four  sections  of  article  2,  giving  power  to  tbe 
general  conference  "to  define  me  boundariea 
of  the  annual  conferences,  to  elect  bishops,  to 
try  by  impeachment  the  annual  conferences, 
and  to  hear  appeals."  But  if  we  take  a. 
broader  view  of  this  consUtution,  and  regard 
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it,  u  state  ooDstitations  are  regarded,  as  a  limi* 
tatioD,  and  not  a  special  grant  of  power,  the 
woids  * 'herein  granted"  become  inoperative 
and  it  becomes  a  general  grant  of  power  'to 
make  or  repeal  any  rules  of  discipline/*  being 
in  effect  authority  to  exercise  "all  the  usually 
recognized  powers  of  legislation  not  actually 
prohibited  or  expressly  excepted."  Southern 
Pae.  B.  Co.v.  Orton,  6  Sawy .  185. 83  Fed.  Rep. 
457.  This  is  the  light  in  which  the  preneral 
conferences  have  always  considered  this  con- 
stitution, if  we  are  to  Judge  by  the  class  of 
legislation  which  has  been  adopted  by  it  from 
time  to  time.  In  fact  the  general  conference 
has  been  accustomed  to  go  much  further,  and 
has  constantly,  and  for  years  past,  exceeded 
even  *'the  usually  recognized  powers  of  legisla- 
tion." Whatever  there  is  of  the  form  of 
church  government  has  been  established  by 
the  fceneral  conference,  through  the  discipline, 
and  the  discipline  at  this  time  contains  more 
of  the  principles  of  church  government  which 
are  regarded  as  fundamental  than  either  the 
old  or  the  revised  constitution.  Ever  since  the 
revolution  of  1683  the  British  parliament  has 
been  conceded  the  power  to  enact  fundamental 
as  it  does  statute  laws,  by  bill  passed  through 
the  regular  stages  of  legislation,  and  approved 
by  the  sovereign.  Jameson,  Const  Cody.  547. 
And  such  have  been  the  usuages  and  customs 
of  the  general  conference  by  a  long  course  of 
legislation.  So  that  we  must  not  look  to  the 
constitution  alone  for  the  fundamental  princi- 
ples or  form  of  church  government,  but  must 
look  also  to  the  discipline. 

The  constitution  of  1841  contains,  for  the 
most  part,  express  limitations  of  power  upon 
the  general  conference.  Of  such  are  the  f ol- 
io wiog:  Article  2,  §  4:  '  'No  rule  or  ordioaDce 
shall  at  any  time  be  passed  to  change  or  do 
away  with  the  confession  of  faith  as  it  now 
slaods,  nor  destroy  the  itineraot  plan."  Sec- 
tion 7:  *'There  shall  be  no  conneciion  with  se- 
cret combinations,  nor  shall  involuntary  serv- 
itude be  tolerated  in  any  way."  And  article 
4:  ''There  shall  be  no  alteration  of  the  fore- 
going constitution,  unless  by  remiest  of  two 
ifaircu  of  the  whole  society."  J^o  one  will 
contend  that  this  constitution  can  be  legally 
changed  except  by  the  method  therein  pro- 
vided, nor  will  any  one  seriously  contend  that 
the  general  conference  had  the  power  to 
change  or  do  away  with  the  confession  of 
faith  without  the  constitution  being  first  reg- 
ularly and  legally  modified  so  as  to  delegate 
snch  power  to  that  body,  or  rather  to  remove 
the  limitation  upon  its  powers,  but  it  does  not 
follow  that  because  the  general  conference 
attempted  to  legislate  contrary  to  these  ex- 
press limitations  the  constitution  or  the  form 
or  fundamental  principles  of  church  govern- 
ment are  thereby  abandoned  or  set  at  naught. 
The  legislation  may  be  void,  but  why  should 
h  oeoessarily  wotk  an  abandonment  of  the 
coDstit ution  or  the  creed  of  the  church ?  There 
sre  only  three  changes  of  importance  attempted 
or  made  by  the  revised  constitution:  First,  the 
provision  for  lay  delegation  in  the  general  con- 
ference; second,  the  amendment  with  regard 
to  secret  combinations;  and,  third,  the  method 
provided  for  the  amendment  of  the  constitu- 
tion. None  of  these  affect  the  form  of  govern- 
ment or  church  polity.  The  official  boara,  quar- 
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terly,  annual,  and   general  conferences,  all 
remain  and  have  their  usual  places,  possessing 
their  accustomed  powers  in  the  plan  of  church 
organization  and  government    The  officers  of 
all  these  bodies,  and  their  rights  and  duties, 
remain  the  same.    The  clauses  touching  the- 
confession  of  faith,  right  of  appeal,  humau 
slavery,  church  property,  itinerant  plan,  the- 
rights  of  local  preachers  to  their  votes  in  tho 
annual  conferences,  are  all  in  effect  unchanged. 
It  is  true  the  three  exceptions  above  enumer- 
ated have  revised  the  constitution  somewhat, 
but  the  form  and  general  plan  of  church  gov- 
ernment is  not  desiroyed.     The  church  polity 
remains  the  same.    The  agreement  which  tbV 
constitution  implies  has  not  been  abrogated, 
and  the  most  that  can  be  said  is  that  the  gen- 
eral conference  has  violated  the  terms  of  ihe- 
compact,  for  which  the  courts  will  afford  aa 
appropriate  and  ample  remedy.     Suppose  the- 
legislative  assembly  of  Oregon  was  to  pass  an 
act  extending  to  women  the  right  of  suffrage. 
This  would  not  be  an  abrogation  of  the  cou> 
stitution,  which  inhibits  women  from  voting,. 
but  it  would  be  a  violation  of  that  instrument, 
for  which  the  courts  would  afford  an  appro- 
priate  remedv.    The  legislature  of  the  staie  of 
Mississippi,  in  the  year  1854,  passed  an  act 
proposing  to  amend  the  constitution  by  abol- 
ishing the  superior  court  of  chancery,  and  es- 
tablishing "chancery  courts  with  full  jurisdic-^ 
tion  in  matters  of  equity  to  be  held  in  each 
judicial  district  by  the  circuit  judge  thereof, 
at  such  times  and  places  as  may  be  directed 
by    law."    This   proposed    amendment    waa 
ratified  by  the  people  in  18o5,  and  in  1856  waa. 
inserted  by  the  legislature  in  the  constitution, 
and  was  afterwards  held  constitutionsl  bv  a. 
divided  court.     Orten  v.  WeUer,  83  Miss.  650. 
No  one  contended  that  the  amendment  wa» 
revolutionary,  although  it  was  thought  by  many 
to  have  been  unconstitutionally  adopted.     If 
laymen  have  no  right  to  sit  in  the  general  con- 
ference, courts  will,  in  a  proper  case,  prevent 
them   from  sitting,  and  so  m  regard  to  tho- 
other  alleged  amendments  to  the  constitution. 
Where  there  is  a  wrong  there  Is  a  remedy,     I. 
concede  the  proposition  laid  down  by  Tait.  J,^ 
in  Brundage  v.  Deardorf,  55  Fed.  Rep.  846. 
that  "an  open,  flagrant,  avowed  ^violation  of 
the  original  compact"  maybe  "necessarily  a. 
withdrawal  from  the  lawful  organization  of 
the  church,"  but  the  facts,  as  presented  here, 
do  not  disclose  that  the  general  conference  has 
been  guilty  of  any  such  acts.    Ko  fraud  is 
even  allegea  by  the  defendants,  as  was  the  case 
by  the  complainants  in  Brundage  v.  Deardorf, 
eupra.    Both  the  con  f erencea  of  1 885  an d  1 889 
acted  in  entire  good  faith,  and  in  the  belief 
that  their   proceedings   were   constitutional. 
Grant,  /. .  in  his  dissenting  opinion  in  Bear  v. 
Heasley,  88  Mich.  279,  states  very  clearly  the 
proposition  under  consideration  thus:    "Grant 
that  the  action  of  the  conference  was  illegal, 
in  declaring  the  amendments  adopted,    it  ia^ 
indeed  a  startli:)«r  proposition  that  by  this  act 
the  conference  destroyed  its  identity,  ceased, 
to  represent  the  church,  seceded  from  it,  and 
thereby  become  a  new  and  different  church. 
The  proposition  finds  no  principle  in  law, 
equity,  or  good  sense  upon  which  to  stand. 
The  fifteen  who  left  the  regularly  constituted 
conference  became  the  seceders,  and  not  thosor 
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who  remalDed  in  it.  If  the  defend  rd  is  are 
light  in  their  coateDtioo,  it  would  follow  (hat 
If  the  coDference  had  heen  a  unit  in  decIariD^ 
the  amended  constitutioD  adopted,  in  which 
^▼ent  its  action  would  have  been  no  more 
binding  than  now,  the  members  of  the  local 
-church  might  have  seized  the  church  property, 
-on  the  ground  that  they  were  the  sole  repre- 
aentatives  of  the  true  church,  and  that  all  the 
■others  were  heretics.  The  minority  in  this 
-case  have  mistaken  their  remedy.  They 
ahould  have  pursued  a  legal  and  orderly 
•course,  which  was  clearly  open  to  them.  They 
should  have  protested,  and,  failing  in  this, 
bave  aoplied  to  the  proper  courts  (o  determine 
the  validity  of  the  proceedings  to  adopt  the 
4imended  constitution;  and  if  such  courts 
found  them  void  they  would  hold  the  old  con- 
stitution in  force,  and  compel  the  officers  of 
the  church  to  recognize  and  act  under  it." 
19haw,  Ch.  J.,  in  Earle  Y.Wood,  8  Gush.  458, 
•says:  *'What  we  mean  to  sav  is  this:  that  if, 
after  solid  and  weighty  consideration,  humbly 
and  conscientiously  awaiting  the  guide  of  best 
wisdom,  the  yearly  meeting  should  fully  unite, 
in  the  proper  as  well  as  the  Quaker  sense  of 
that  term,  in  adopting  some  modification  of 
their  creed  or  of  their  speculative  opinions, 
adhering  to  their  great  principles  of  love  and 
fraternal  duty,  it  would,  upon  their  professed 
principles,  seem  too  much  to  say  that  they 
would  thereby  cease  to  be  Quakers,  and  cease 
to  be  the  Society  of  Friends.  .  .  .  All  disaf- 
fected members,  having  full  libertv  of  con- 
-acience,  might  undoubtedly  dissent  from  such 
-opinions,  and  adopt  different  tenets.  Perhaps 
they  might  by  so  doing  become  better  theolo- 
gians, t)etier  Christians,  and  better  men.  But 
they  would  cease  to  be  Friends  in  unity  with 
-such  yearly  meeting,  and  with  the  meetings 
and  individuals  subordinate  to  it.  Such  dis- 
senting individuals  might  form  themselves 
into  yearly,  quarterly,  and  monthly  meetings: 
but  this  would  be  a  new  organization,  and  not 
the  identical  bod v  to  which  they  had  been  for- 
merly attached.''^ 

There  is  a  class  of  cases  holdine  that  where 
«  member  of  an  unincorporated,  voluntary 
association  violates  the  rules  of  such  associa- 
tion, he  loses  his  rights  and  privileges  as  such 
member,  and  even  forfeits  his  right  of  mem- 
bership, upon  the  ground  that  when  he  be- 
-^omes  a  member  he  is  presumed  to  know  the 
rules  thereof,  and  that  he  agrees  and  consents 
to  be  governed  thereby,  and  that  a  violation  of 
such  rules  is  a  breach  of  his  implied  contract, 
and  consequently  a  forfeiture  of  his  rights  and 
privileges  as  a  member  of  such  association. 
Of  such  is  White  v.  Brownell,  2  Daly.  859; 
Bpde  V.  Woods,  2  Sawy.  655,  Fed.  Gas.  No. 
•6.976,  94  U.  8.  628.  24  L.  ed.  264;  EbbiriQ- 
housen  v.  Worth  Club,  4  Abb.  N.  G.  800,  801; 
Leech  V.  Harris,  2  Brewst.  671:  Innee  v.  Wylie, 
1  Car.  &  K.  262;  VenaUe  v.  Baptist  Church, 
186  Kan.  177;  Protchett  v.  SeJtaefer,  11  Phila. 
166.  But  none  of  these  authorities  go  to  the 
•extent  of  holding  that  where  the  legislative 
branch  of  the  highest  judicatory  of  the  church, 
at  a  general  conference  duly  elected  and  law- 
fully convened,  passes  an  act  or  ordinance 
-contrary  to  or  not  in  strict  harmonv  with  the 
•eonstitution,  or  otherwise  does  an  illegal  act, 
it  is  necessarily  an  act  of  secession,  and  in  sub- 
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version  of  the  whole  church  government, with- 
out legard  to  whether  the  act  itself  oonstitutes 
a  substantial  or  radical  change  in  the  form  of 
church  government  or  church  polity  which 
formerly  obtained.  The  16  who  left  the 
regularly  constituted  conference  composed  of 
130  members,  and  organized  a  separate  and 
distinct  organization,  although  holding  to  the 
tenets  and  doctrines  of  the  United  Brethren  in 
Christ,  and  adopting  its  form  of  church  gov- 
ernment and  its  discipline,  became  the  seced- 
ers.  Methodist  E,  Church  of  Cincinnati  y. 
Wood,  6  Ohio,  288;  Ferraria  y.  VasooneeUe^^ 
28  111.  456;  Shannon  y.  Frost,  8  B.  Hon.  258; 
Oibson  v.  Armstrong,  7  B.  Hon.  481;  Lutheran 
Congregation  of  Pine  Hill  Trustees  v.  St.  Mi- 
chael's Eoangelical  Church  of  Pine  HiU,  48  Pa. 
20.  I  take  it.  therefore,  that  there  has  not 
been  such  a  radical  or  substantial  change  in 
the  constitution  as  to  be  subversive  of  church 
government  and  church  polity,  as  it  existed 
prior  to  the  dispute,  and  that  the  church 
identity  remains  the  same,  and  consequenrly 
the  Liberals,  in  contradistinction  to  the  Rad- 
icals, are  entitled  to  the  property  involved 
herein. 

4.  But,  if  it  is  at  all  a  doubtful  proposition  aa 
to  whether  the  identity  of  the  church  has  been 
destroyed,  there  is  another  question,  upon  the 
proper  solution  of  which  the  decision  of  this 
case  may  rest  Has  the  constitution  been 
changed  or  revised  in  the  manner  provided 
therein?  The  old  constitution  provides  (article 
4):  "There  shall  be  no  alteration  of  the  fore- 
going constitution,  unless  by  request  of  two 
thirds  of  the  whole  society.*'^  'Though  it  is 
not  expressly  stated,  the  only  meaning  that 
can  be  gived  to  the  constitution  is  that  the 
amendment  of  the  constitution  is  to  be  made 
by  the  general  conference.  And  this  power 
is  limited  by  requiring  the  request  or  approval 
of  two  thirds  of  the  entire  society  to  give  the 
amendment  validity."  Brundage  v.  Deardorf, 
55  Fed.  Rep.  848.  Much  discussion  has  cen- 
tered about  the  word  ''request," — the  Radicals 
claiming  that  it  is  a  "condition  precedent  to 
the  power  to  act;"  that  it  is  active,  yoluntary, 
and  must  be  the  moving  cause  of  the  proposed 
amendment:  the  Liberals  contending  that  it 
simply  means  a  vote,  and  expression  of  assent 
or  a  passive  concurrence,  without  regard  to 
time,  as  relates  to  the  adoption  of  an  amend- 
ment, so  that  it  proceeds  or  is  contemporane- 
ous therewith.  I  do  not  think  the  clause  of 
the  constitution  referred  to  should  receiye  a 
strict  construction,  nor  do  I  think  the  word 
'^request"  should  bear  a  technical  meaning. 
It  was  undoubtedly  the  intention  of  the  fram- 
ers  of  the  constitution  that,  before  the  general 
conference  could  make  any  change  in  that  in- 
strument, it  must  be  preceded  by  an  expressed 
desire  of  two  thirds  of  the  body  of  the  church, 
"the  whole  society,"  favoring  the  change.  It 
is  highlv  improbable  that  at  any  time  "two 
thirds  of  the  whole  society."  or  any  considera- 
ble number  of  the  members  thereof,  would 
spontaneously,  and  with  one  accord,  request 
or  signify  their  desire  to  the  general  confer- 
ence, that  a  change  should  be  made  in  the  con- 
stitution. Some  organized  effort  among  such 
a  numerous  membership  would  be  necessary 
to  obtain  unison  of  action  and  contemporane- 
ous results.    Hence  it  would  not  be  contraxy 
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to  the  spirit  of  the  constitution  for  any  mem 
her  or  minister  or  any  body  of  the  church  to 
ieviae  any  method  that  should  seem  moat  ex- 
pedient, and  effect  such  organization  as  would 
^appear  moat  appropriate,  for  obtaining  an 
expression  of  the  membership,  and  ascertain- 
ing the  aggregate  result  with  reference  to  such 
change,  ^he  general  conference  being  charged 
with  the  doty  of  looking  to  the  general  wel- 
fare of  the  church,  it  would  seem  quite  natu- 
ral and  appropriate  that  it  should  take  a  mat- 
ter of  such  importance  in  hand,  and  deyise 
ways  and  meana  of  obtaining  an  expreei^ion  of 
the  membership.  Now  this  is  just  what  the 
general  conference  of  1885  did.  Its  action  was 
taken  for  the  purpose  of  obtaining  an  exprea- 
aion  of  the  members  touching  a  revision  of  the 
<ODSiitution  and  creed.  It  provided  for  devis- 
ing a  method  by  whicn  the  aggregate  of  indi- 
vidoal  expression  might  be  ascertained.  Tbis 
proceeding,  not  being  inhibited  by  the  consti- 
tution, and  being  the  leginlative  will  of  the 
conference,  carried  with  it  the  impress  of 
law.  Nor  did  the  conference  delegate  to  the 
^commission  legislative  powers.  Bekxceiker  ▼. 
Buner^  146  ID.  899.  The  commission  organ- 
ized by  it  was  a  lawful  body,  created  far  a  law- 
ful purpose,  and  entrusted  with  legitimate 
powen,  clearly  and  explicitly  limited  and  de- 
nned. Taft,  Jl,  in  Brundtige  y.  Deardoff^  <«' 
pra,  says:  *1  do  not  attach  any  particular 
importance  to  the  word  'request,  as  Indicat- 
ing that  it  is  a  condition  precedent  to  the  ac- 
tion of  the  general  conference.  It  would 
eeem  that  all  that  was  intended  was  that  no 
smendment  of  the  constitution  should  go  into 
effect  until  two  thirds  of  the  whole  society 
should  agree  thereto.  The  constitution  is  in- 
artificially  drawn,  and  the  expression  'request,' 
ahoald  not  have  a  narrow  meaning.  Nor  do  I 
think  there  is  anything  in  the  article  or  in  the 
<x>nstUution  which  prevents  the  general  con- 
ference from  lawfully  taking  steps  looking  to 
the  anaendment  of  the  constitution  in  accord- 
ance with  its  terms.  It  would  seem  to  be  a 
legitimate  exercise  of  the  supreme  legislative 
power  of  the  general  conference  to  enact  an 
ordinance  that  upon  a  certain  day  the  expres- 
sion of  the  society  should  be  taken  bv  vote  up 
on  the  question  whether  the  constitution  shouM 
be  amended  in  a  certain  way.  While  the  con- 
stitution was  adopted  at  a  time  when  the 
church  was  smaller  than  His  now,  the  hope  of 
the  founders,  doubtless,  was  that  it  would  ex- 
tend the  country  over.  It  is  not  to  be  pre- 
sumed that  tbey 'inserted  in  the  constitution  a 
provision  which,  while  it  professed  to  give  the  1 
power  of  amendment,  imposed  such  limitations 
as  to  make  it  practically  impossible.  There- 
fore I  am  of  the  opinion  that  the  general  coo- 
feieoce  of  18S5  had  the  right  to  appoint  a  com- 
mission to  prepare  a  revised  and  amended 
constitution,  and  fix  a  time  at  which  the  vote 
of  the  church  should  be  taken  to  signify  the 
desire  of  the  church  that  the  amendcl  consti- 
tntion  should  be  adopted.  It  may  be  con- 
ceded,  though  it  is  not  now  decided,  that  it 
was  also  within  the  legitimate  powers  of  the 
general  conference  to  provide  Uiat,  if  two 
thirds  of  those  voting  at  the  Ume  upon  the 
smeodmeot  should  be  in  favor  of  the  new  con- 
stitntioit,  it  should  be  held  to  be  two  thirds  of 
the  entile  society,  on  the  ground  that,  if  notice 
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was  given  to  the  entire  society  of  such  a  rule, 
then  a  failure  to  vole  would  be  an  acquies- 
cence in  the  vote  of  those  who  did  vote.  But, 
to  make  such  provision  lawful,  full  and  ample 
notice  of  this  requirement,  and  of  the  day  of 
the  election,  should  be  given  to  each  member 
of  the  church." 

The  general  conference,  acting  in  its  legis- 
lative capacity,  could  lawfully  declare  that 
two  thirds  of  all  the  votes  cast  should  be 
deemed  two  thirds  of  the  whole  society,  as  a 
basis  of  ascertaining  the  wishes  of  the  society 
with  reference  to  a  change  or  revision  of  the 
constitution  and  confession  of  faith.  Bs 
CfOunty  Seat  of  Linn  County ,  15  Kan.  500; 
State  V.  Sutierfidd,  54  Mo.  805;  Vance  v.  Aue- 
tell,  45  Ark.  407.  In  the  case  of  Be  County 
Seat  of  Linn  County,  eupra,  it  appears  that  the 
constitution  of  Kansas  provides  (article  9,  g  1), 
*'No  county  seat  shall  be  changed  without  the 
consent  of  a  majority  of  the  electors  of  the 
county,'' and  the  legislature  enacted  that  "the 
place  receiving  a  majority  of  the  votes  cast 
shall  become  the  county  seat."  Brewer,  Jl, 
delivering  the  opinion  of  the  court,  says:  "It 
seems  to  us,  therefore,  that  where  the  legisla- 
ture has  provided  an  election  as  the  means  of 
ascertainmg  the  wishes  of  the  electors  of  the 
county  in  reference  to  a  change  of  the  county 
seat,  and  has  made  no  provision  for  a  registra- 
tion, and  has  designated  no  other  list  or  roll  as 
the  evidence  of  the  number  of  electors,  it  may, 
under  the  constitutional  provision  quoted,  de- 
clare that  the  plaoe  receiving  a  majority  of  the 
votes  cast  shall  be  the  countv  seat.^'  The  con- 
stitution of  Missouri  provides  that  "the  gen- 
eral assembly  shall  have  no  power  to  remove 
the  county  seat  of  any  county  unless  two 
thirds  of  the  qualified  voters  of  the  county,  at 
a  general  election,  shall  vote  in  favor  of  such 
removal."  Ck>nst.  art.  9,  ^  2.  By  an  act  of 
the  genial  assembly  it  was  provided:  "If  it 
shallappear  by  such  election  that  two  thirds 
of  the  legally  registered  voters  of  said  county 
are  in  favor  of  the  removal  of  the  county  seat 
of  such  county,  then  the  county  court  shall  ap- 
point five  commissioners,"  etc.  Wagner,  8tat. 
p.  405,  §  22.  In  construing  these  provisions 
the  court  held,  in  State  v.  mtterjidd,  supra; 
that  it  must  look  to  the  "legally  registered 
voters"  to  ascertain  whether  two  thirds  bad 
voted  for  the  change.  And  in  Vanee  v.  Amtell 
it  was  held  that  "the  constitutional  provision 
that  *no  county  seat  shall  be  established  or 
changed  without  the  consent  of  the  qualified 
voters  of  the  county'  means  a  majority 
of  the  qualified  voters  voting  at  the  elec- 
tion, and  fixes  this  as  the  minimum  vote 
necessary  to  effect  a  removal,  but  docs 
not  prohibit  the  legislature  from  prescribing 
a  larger  vote,  and  that  section  1165,  Mansf. 
Dig.,  which  fixes  the  number  assessed  for 
poll  tax  on  the  last  assessment  as  the  cri- 
terion of  the  number  of  votes  in  the 
county,  is  not  in  conflict  with  the  constitu- 
tion." These  cases  rest  u|X)n  the  principlo 
that  the  legislature  may  adopt  as  conclusive 
evidence  of  the  fact  any  mode  of  aseeitaining 
the  popular  will  which,  according  to  the  or- 
dinary rules  of  human  experience,  is  best  cal- 
culated to  serve  the  purpose,  so  that  it  does  not 
override  or  set  at  naught  the  restrictions  of  the 
constitution.    There  are,  however,  cases  de* 
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cided  by  the  supreme  court  of  Tennessee,  and 
one  by  the  eupreme  court  of  Mississippi,  hold- 
ing the  contrary  doctrine,  but  in  the  latest 
case  touching  the  question  from  the  former 
state  Braden  v.  Stumph,  10  Lea,  593,  the 
court  seems  to  be  in  doubt  of  its  own  position. 
Cooper, «/.,  who  announced  ttie  opinion  of  the 
court,  says:  * 'I  am  myself  unable  to  see  any 
distinction  between  the  meaning  of  the  words 
'consent/  'concurrence.'  and  'assent,'  as  used 
in  I  he  clause  of  the  constitution  cited,  and  am 
inclined  to  think  that  the  rule  adopted  in 
LouivcilU  d  N,  B.  Co.  v.  Davidaon  County  Gt. 
1  Sneed.  692,  52  Am.  Dec.  424,  for  the  con- 
struction aod  application  of  analogous  words 
in  a  statute,  might  well  have  been  followed  in 
construing  and  applying  the  languasre  of  the 
constitution."  The  case  from  Mississippi, 
Uawlcing  v.  OarroU  County  8uprs,,  50  Miss. 
735,  has  been  reviewed  by  the  United  States 
supreme  court  Carroll  Gountv  Suprsy.  Smith, 
111  U.  S.  556,  28  L.  ed.  517,  which  latter 
court  refused  to  follow  the  doctrine  therein 
announced. 

The  date  of  taking  the  vote  upon  the  revis- 
ion of  the  constitution  and  confession  of  faith 
was  fixed  as  definitely  as  was  the  date  fixed  by 
custom  of  the  society  to  vote  upon  the  election 
of  delegates  to  the  general  conference,  "dur 
ing  the  month  of  November,  1888:"  and  fair 
and  ample  notice  of  the  time  and  manner  of 
taking  such  vote  was  dulv  provided  for,  and 
given  to  the  members  of  the  society.  The 
board  of  bishops  was  directed  to  prepare  a 
letter  addressed  to  the  church  on  the  work  of 
the  commission,  to  be  published  through  the 
Religious  Telescope,  the  official  organ  of  the 
church,  and  otherwise,  which  was  done  in 
January,  1886;  and  the  bishops'  address,  ac- 
companied by  the  commission  act,  plan  of  sub- 
mission, and  proposed  confession  of  faith  and 
constitution,  were  distributed  throughout  the 
church  immediately  thereafter.  Here,  then  is  an 
election  legally  called  throuah  and  in  pursuance 
of  the  legislative  act  of  the  general  conference 
of  1885.  Applying,  then,  the  basis  tixcd  by 
the  general  conference  for  determining  the  vote 
of  the  society,  two  thirds  of  those  who  voted 


must  be  taken  to  be  two  thirds  of  the  whole 
society,  upon  the  ground  that  "all  qualifiei 
TOters  who  absent  themselves  from  an  election' 
duly  called  are  presumed  to  assent  to  the  ex- 
pressed will  of  the  majority  [in  this  case,  two 
thirds]  of  those  voting,  unless  the  law  provid- 
ing for  the  election  otherwise  declares."  Cast 
County  V.  Johnston,  95  U.  S.  369,  24  L.  ed.  417; 
Ptople  V.  WarfiOd,  20  111.  159:  Tayl&rv.  Taylor^ 
10  Minn.  107  (Gil.  81);  CarroU  County  Suprs. 
V.  Smith,  $upra;  /Sf.  Joseph  Twp,  v.  Rogers,  S^ 
U.  8.  16  Wall.  644.  21  L.  ed.  828;  People  v. 
Oamer,  47  111.  246;  PeopU  v.  Wiant,  48  lit  263; 
Be  County  Seat  of  Linn  County,  supra.  The 
vote  cast  in  favor  of  the  revised  oonstitaiion 
being  largely  in  excess  of  two  thirds  of  the 
whole  vote  cast,  the  same  was  therefore  legally 
adopted  when  it  received  the  sanction  of  the 
general  conference  of  1889.  And  it  may  be 
added,  in  this  connection,  that  the  section  of 
the  constitution  placing  a  limitation  upon  the 
power  of  the  general  conference  "to  change 
or  do  away  with  the  confession  of  faith  as  it 
now  stands"  may  itself  be  legally  changed  by 
the  society  under  the  general  proTisioa  for 
amendments.  And,  even  without  amending 
such  section,  changes  in  the  confession  of  faith 
might  be  made.  In  the  interest  of  clearness  and 
completeness  of  declaration  of  belief  in  the 
doctfioes  actually  held  by  the  church,  which 
may  be  found  less  fully  stated  in  the  confession 
of  faith  of  1841,  Sehlichter  v.  KeiUr,  15«  Pa. 
119.  32  L.  R  A.  161. 

These  conelusiom  afflrm  the  decision  qf  the 
court  beUno, 

Moore*  J. .  dissenting: 

I  am  unable  to  agree  with  the  conclusion 
reached  by  my  Brother  Wolverton  in  thucase. 
I  do  not  think  any  satisfactory  reason  has  been 
presented  for  changing  the  former  opinion,  to 
which  I  still  adhere.  Bean,  Ch.  J.,  having 
participated  in  the  trial  of  the  cause  below, 
took  no  part  in  the  hearing  on  appeal;  and,  Mr. 
Justice  Wolverton  and  myself  being  unable  to 
agree,  it  follows  that  the  decree  must  be 
affirmed. 
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Anthony  RELLT  ei  al.,  Appts., 

V. 

City  of  MINNEAPOLIS  etal.,  Bespti, 

i Minn ) 

*1.   Wheire  the  city  council  of  the  dty 
of  Minneapolis  chann^ed  the  s^ade  of 

^eadnotes  by  Cazttt.  J. 


a  'street  (laici  out  before  the  railroad  rlirht  or 
way  was  acquired)  so  that  the  street  should  croes 
over  the  railroad  tracks  on  a  bridire  with  ap- 
proaches Instead  of  crossing  such  tracks  on  a 
Srrade  croeslnff.—Held,  that  in  such  case  the 
charters  of  the  St.  Paul,  M.  ft  M.  R.  Co.  and  the 
M.  &  St.  L.  R.  Co.  do  not  impose  on  euch  oompa- 
nles  the  obligation  of  paying  the  damages  to  the 
owDers  of  permanent  buildings  abutting-  on 
such  approachea,  caused  by  such  change  of 


NoTB.— LtaMlfty  for  cost  of  ehanging  {/rods  of 
street  to  prevent  thecroMlno  of  a  railroad  at  grade. 

In  the  absence  of  some  special  circumstances  of 
controlling  force  such  as  charter  contracts  the 
power  of  the  legislature  seems  to  be  absolute  to 
make  any  provision  it  wishes  to  make  in  regard  to 
payment  of  the  cost  of  separating  the  grade  of  a 
street  from  that  of  a  railroad  where  the  two  in- 
tersect. 

It  has  been  held  that  at  common  law  the  ez- 
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penses  of  oarnrlng  a  new  street  by  bridge  over  a- 
railroad  must  be  borne  by  the  one  laying  out  the 
street  Korthem  Gent  B.  Co.  ▼.  Baltimore,  46  Md. 
425. 

In  Conklin  v.  New  York,  O.  ft  W/B.  Co.,  lO  N. 
Y.  107,  although  the  point  was  not  neoesBarfly  to 
the  case,  it  la  stated  that  if  in  process  of  construc- 
tion of  the  railroad  it  becomes  necessary  to  carry 
a  highway  across  Ion  a  bridge,  the  railroad  com- 
pany must  bear  the  expense. 


See  also  27  L.  R.  A.  710;  30  L.  R.  A.  255;  35  L.  R.  A.  684;  40  L.  R.  A.  479;  41 
L.  R.  A.  481 ;  43  L.  R.  A.  038. 
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ffiade,  but  that  the  itatute  oreattnsr  HabUlty  for 
•ach  damairea  Impoees  It  on  the  property  bene- 
fited by  mob  change  of  rnule. 
t.  A  eertalB  eontraet  of  settlement  be- 
tween  aald  olty  and  said  railroad  companlea  con- 
■trued,  and— Held,  that  while  the  dty,  as  be- 
tween It  and  the  railroad  companlea,  assunied 
the  liability  for  tuoh  damaffes.  this  did  not  re- 
lieve the  property  benefited  from  liability  for 
the  same. 

3.  Held,  the  prowisieiui  of  the  city 
charter*  giviikg  the  city  council  » 
ri^rhtv  after  all  claims  for  such  damages  are 
filed,  to  reconsider  the  vote  by  which  It  ordered 
the  street  grade  to  be  changed,  is  a  privilege  to 
be  exercised  by  the  city  council,  and  the  owneta 
of  the  property  to  be  taxed  to  pay  such  damp 
ages  cannot,  at  least  under  the  cIroumBtanoes  of 
this  case,  complain  that  the  city  council  baa  put 
it  out  of  its  power  to  reconsider  such  vote  be- 
fore the  time  when  It  might  do  so  arrives. 

4.  Held*  ch&pter  6*  Special  liaws 
1885*  <»*eatin^  liability  Ibr  each  dam- 
ages* and  providing  for  a  special  tax  or  assess- 
ment on  property  benefited  to  pay  the  same,  is 
not  unoonstltutiODal  because  the  subject  thereof 
is  not  properly  expressed  in  its  title. 

6.  Held*  the  prowisions  of  soch  act 
pr«yvidlnfi^  for  snch  special  asaeesment 

on  the  'property  benefited  are  not  uncoosMtu- 
tlonal*becau8e'they  do  not  give  the  owners  of 
such  property  a  right  to  be  heard  as  to  who  shall 
be  appointed  assessors,  or  a  right  to  appeal  from 
such  appointment,  i 

^  Held,  sach  property  owners  cannot 
restrain  by  ix^nnetion  the  proceedings  to 
I  such  special  tax  for  benefit^  on  the  ground 


of  irregularities  in  the  assessment  procpedings, 
and  that  the  right  given  by  statute  to  defend  in 
the  proceedings  to  obtain  the  tax  Judgment,  and 
the  right  to  review  such  tax  judgment  in  this 
couri,  give  such  owners  an  adequate  remedy. 

(May  16. 1804.) 

APPEAL  by  plaintiffs  from  an  order  of  the 
District  Court  for  Hennepin  County  de- 
nying their  motion  for  a  new  trial  after  ver- 
dict In  favor  of  defendants  in  a  proceeding 
brouebt  to  enjoin  the  collection  of  a  special 
a.^se^sment  of  taxes  on  plaintiffs'  property  for 
change  of  grade  of  a  certain  highway.  Af- 
firmed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Kitchel,  Cohen  As  Shaw,  for  ap- 
I>el1ant8: 

The  building  of  the  bridges  and  their  ap- 
proacbes,  and  tbe  consequent  change  of  grade 
on  Fifth  street,  were  rendered  necessary  solely 
by  the  use  to  which  the  railroad  companies 
had  put  Fourth  avenue  north.  The  entire 
construction,  including  the  change  of  grade 
was  part  of  the  charter  duty  of  the  railroad 
companies  to  restore  the  streets  used  by  them 
to  their  former  condition  of  usefulness. 

8tate  V.  8t  Paul,  M,  A  M.  B.  Co.  85  Minn. 
181.  59  Am.  Rep.  818. 

Tbe  obligation  to  pay  the  consequential 
damages  resulting  from  the  building  of  the  ap- 
proaches and  from  the  incidental  change  of 
grade,  rested  primarily  upon  the  railroad  com- 
panies, and  not  upon  the  dty,  or  on  any  part 
of  its  citizens. 
1     Ihid.;  Robinson  v.  Oreat  Northern  R,  Co,  48 


In  Worcester  ▼.  Railroad  Comrs..  118  Mass.  161, 
the  action  of  the  legislature  in  providing  for  tbe 
carrying  of  tracks  through  a  section  of  the  city  on 
a  viaduct  was  upheld  against  the  protest  of  the 
dty. 

lAaiAlily  €f  ra/Oroad  company. 

If  the  power  to  amend  a  railroad  charter  Is  re- 
served, the  cf  St  of  separating  the  grade  crossing 
may  be  imposed  upon  the  railroad  company  with- 
out violating  any  of  the  provisions  of  the  United 
States  Constitution.  New  7ork  &  N.  £.  R.  Go.  v. 
Bristol,  151  U.  8.  KM,  88  L.  ed.  209,  affirming  New 
Tork  ft  N.  R  R.  Oo^  App.  (S  Conn.  687. 

In  that  ease  the  statute  provided  that  the  dfrect- 
cn  of  every  railroad  company  which  operates  a 
railroad  in  this  state  ahall  remove  or  apply  for  the 
cemoTal  of  at  least  one  grade  crossing  each  year 
for  every  sixty  miles  of  road  operated  by  it  in  this 
«tate,  which  crossings,  so  to  be  removed,  shall  be 
those  which  in  the  opinion  of  said  directors  are 
among  the  most  dangerooa  ones  upon  the  lines 
operated  by  it;  and  if  the  directors  of  any  railroad 
company  fail  so  to  do,  the  railroad  commissioners 
AaO,  if  in  their  opinion  the  flnanolal  condition  of 
the  company  will  warrant,  order  such  crossing  or 
«ro88ing8  removed  as  in  their  oplniou  tbe  said  di- 
recton  should  have  applied  for  tbe  removal  of 
m>der  the  above  provisions;  and  the  railroad  com- 
missioners in  80  doing  shall  proceed  in  all  respects 
as  to  method  of  procedure  and  assessment  of  ex- 
pense as  If  the  aaid  directors  had  voluntarily  ap- 
plied therefor.    Pub.  Acts  1880,  chap.  220.  §  1. 

If  the  power  to  amend  the  charter  has  been  re- 
served the  corporation  may  be  compelled  to  carry 
tbe  highway  over  its  tracks  on  bridges.  Boxbury 
V.  BostUm  ft  P.  R.  Corp.  6  Cush.  4Sti;  People  v.  Bos- 
ton ft  A.  B.  Go.  70  N.  Y.  680. 

The  power  of  the  state  to  compel  the  railroad 
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oorapanies  to  remove  their  tracks  from  grade  was 
recognized  in  Woodruff  v.  New  York  ft  N.  £.  R. 
Co.  59  Conn.  65. 

The  railroad  may  be  compelled  to  widen  bridges 
which  have  been  built  if  tbe  public  necessity  re- 
quires It.  English  V.  New  Haven  ft  N.  Co.  89 
Conn.  HL 

Effect  of  charttr  provMona, 

With  reference  to  a  charter  that  a  corporation 
should  construct  and  keep  in  repair  sufficient 
bridges  or  passages  over  or  under  the  road  su  that 
the  passage  should  not  be  impeded,  tbe  court  says, 
suppose  a  public  street  to  have  been  regularly  laid 
out  by  the  corporation  over  the  surface  of  their 
track,  and  that  by  reason  of  the  growth  of  their 
business  at  that  locality  their  trains  should  pass  in 
such  quick  sucoession  as  to  render  such  street  im- 
passable; under  these  circumstances  would  it  be 
pretended  that  the  corporation  would  discharge 
themselves  from  the  obligation  which  the  section 
in  question  imposes  except  by  passing  the  street 
thus  obstructed  under  their  road  so  as  to  restore  it 
to  public  use.  Central  R.  Co.  of  New  Jersey  v. 
State,  82  N.  J.  L.  220. 

And  the  same  principle  was  recognized  in  Newark 
V.  Delaware.  L.  ft  W.  R.  Co.  42  N.  J.  Eq.  106. 

In  Raritan  Twp.  v.  Port  Reading  R.  Co.,  48  N.  J. 
Bq.  U,  it  is  said  if  a  railroad  company  crosses  a 
highway  at  grade  its  rails  must  neoessarily  obstruct 
the  road;  so  if  it  crosses  below  the  grade,  the 
necesHary  cut  will  be  a  barrier  to  public  travel;  so, 
also.  It  may  be  that  after  a  railroad  is  built  across 
a  highway,  the  frequency  of  its  trains  or  multi- 
plicity of  its  tracks  will  render  it  necessary  for 
public  safety  and  convenience  that  the  highway 
Should  be  passed  under  the  railroad.  In  each  of 
these  cases  a  passage  must  be  provided  to  take  the 
place  of  that  which   has  necessarily  been  taken 
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MiDD.  445;  Conklin  ▼.  Wew  York,  0.  d  W,  R. 
Co.  102  N.  Y.  107;  Jersey  City  y.  Central  B. 
Co.  40  N.  J.  £q.  417;  Henderson  Y.  Minneapo- 
lis, 82  Minn.  319. 

The  liability  of  the  railroad  companies  being 
the  same  as  the  liability  of  the  city,  or  of  any 
part  of  its  citizens,  in  making  the  like  changes 
of  grade,  the  circumstance  that  the  charter 
provisions  provide  a  mode  of  assessing  dam- 
afses  on  property  benefite<]  does  not  relieve  the 
railway  companies  of  their  liability. 

By  the  18th  section  of  the  agreement  of 
June,  1890,  the  city  assumed  the  obligation  of 
the  railroad  companies. 

The  change  of  grade  made  necessary  by  the 
approaches  is  not  a  change  of  grade  under  the 
charter. 

Because  the  city  council  bad  no  opportunity 
for  the  reconsideration  provided  by  the  char- 
ter when  the  change  of  grade  is  made  by  the 
city. 

Because  this  change  of  grade  is  not  an  origi- 
nal proceeding  by  the  city,  but  is  incidental  to, 
and  a  part  of,  the  duty  imposed  upon  tbe  rail- 
road companies  to  build  the  approaches  and 
bridge. 

Because  the  benefits  arising  from  the 
change  were  in  no  respects  special,  but  tended 
exclusively  to  the  general  benefit  of  the  whole 
city. 

Because,  if  the  city  had  any  dutv  at  all  with 
reference  to  the  approaches  or  the  damages 
arising  from  their  construction,  that  duty  was 
measured  by  section  nine  of  chapter  eight  of 
the  charter,  which  provides  that  railroad 
bridges  and  their  approaches  "  not  chargeable 


to  anv  railroad  company  shall  be  biiilti  main- 
taineJ,  and  kept  in  repair  by  the  city  as  a  gen- 
eral city  charge." 

Tiedeman,  Mun.  Corp.  |  818. 

The  grade  provisions  of  the  charter  (Geo. 
Laws  lb>85,  chap.  5),  are  unconstitational. 

The  title  does  not  comply  with  the  oonstUa- 
tional  provision  in  that  regard. 

People  V.   mils,  35  N.  Y.  449;  Tingue   v. 
Port  Chesfer,  10 1  N.  Y.  294;  8tate  y.  Smith,  8S 
Minn.  257. 

The  grade  provisions  do  not  provide  dne 
process  of  law;  no  appeal  is  permitted  to  any 
court;  and  the  Judges  who  decide  whether  or 
not  the  plaintiff's  property  shall  be  taken  are^ 
not  in  any  manner  selected  by  the  property  own- 
ers, nor  have  they  an  opportunity  of  control- 
ling the  appointment  in  any  respect 

State  V.  Billings (Mmj).)  'Jan.  25,  ISdiCLang- 
ford7.  Ramsey  County  Comrs.l^  Minn.  875  (GIL 
883);  Davidson  v.  New  Orleans,  96  XT.  S.  97, 
107,  24  L.  ed.  616.  621. 

The  assessment  was  made  under  a  demon- 
strable mistake  of  fact  within  the  rule  laid 
down  in  Otter  Tail  County  v.  Batehelder,  47 
Minn.  512. 

Because  the  assessment  is  not  sufficiently 
spread. 

Eassen  y.  Rochester,  65  K.  Y.  616. 

MesiTS.  David  F«  Simpson  and  L.  A» 
Duniiy  for  respondents: 

The  obligation  to  pay  consequential  damases^ 
resulting  from  the  change  of  grade  of  Fifth 
street  did  not  rest  primtmly  upon  the  railway 
companies. 

State  V.  8k  Paul,  M.  db  M.  E.  Oo.Vi  Minn. 


away  or  obstructed.  To  remedy  the  injury  which 
the  railroad  tbus  does  an  active  duty  Is  contem- 
plated. The  railroad  company  must  construct  a 
bridge  or  passage. 

A  provision  in  the  charter  of  a  railroad  company 
that  it  shall  put  the  highway  in  such  condition  and 
state  of  repair  as  not  to  impair  or  interfere  with 
its  free  and  proper  use,  imposey  upon  the  company 
a  continuing  duty,  and  if  the  conditions  change  so 
that  the  crossing  at  grade  no  longer  complies  with 
the  requirements,  the  company  may  be  compelled 
to  build  a  viaduct.  State  v.  St.  Paul,  M.  ft  M.  B. 
Co.  85  Minn.  181.69  Am.  Bep.  818. 

And  a  similar  principle  was  recognised  in  State 
V.  St.  Paul,  M.  ft  M.  R.  Co.,  88  Minn  24A«  and  reaf- 
firmed in  State  v.  Minneapolis  ft  St.  X«.  B.  Co.  89 
Minn.  219. 

Disfridution  of  UabQity. 

The  legislature  may  apportion  the  expenses  of 
changing  the  crossing  l>etween  the  railroad  com- 
pany, the  municipality  and  the  state,  in  any  way 
in  which  it  sees  fit.  Be  Selectmen  of  Norwood 
(Masa)  May  16, 1804. 

The  legislature,  having  determined  that  the  in- 
tersection of  two  railways  with  a  highway  in  the 
olty  of  Hartford  at  grade  is  a  nuisance  dangerous 
to  life,  in  the  absence  of  action  on  the  part  either 
of  the  city  or  of  the  railroads,  may  compel  them 
seT-erally  to  become  the  owners  of  the  right  to  lay 
out  new  highways  and  new  railways  over  such 
land  and  in  such  manner  as  will  separate  the  grade 
of  the  railway  from  that  of  the  highway  at  inter- 
section, may  compel  them  1o  use  the  right  for  the 
accomplishment  of  the  desired  end;  may  determine 
that  the  expense  shall  be  paid  by  eltber  corpora- 
tion alone  or  in  part  by  each;  and  may  enforce 
obedience  to  its  Judgment.  Woodruff  v.  CatUn,  64 
Conn.  277. 

26  L.  R.  A. 


The  munldpaiity  may  be  required  to  bear  part 
of  the  expense  of  changing  the  grade  of  a  street. 
Westbrook's  App.  57  Conn.  96. 

Or  the  whole  burden  may  be  imposed  upon  the- 
railroad  company.    Eairfield>B  App.  57  Oonn.  107. 

The  statute  which  limits  the  proportion  of  cost 
of  separating  a  crossing,  which  shall  be  paid  by  the- 
municipality,  to  one  fourth,  is  not  unconstitu- 
tional. New  York  ft  N.  B.  B.  Oo*s  App.  6B  Goim. 
68S. 

Ddeoation  of  autihcrtty  to  aipportUm  UabdUu, 

In  Re  Kortbampton^a  PeUtion.  168  Masa.  809,  the- 
court  in  deciding  that  the  legislature  could  provide- 
that  no  change  in  the  grade  of  a  street  oould  be 
made  without  the  consent  of  the  municipality^ 
said  the  legislature  Itself  could  apportion  the  ex- 
penses of  making  the  required  changes  in  grade  at 
a  crossing,  or  could  confer  upon  boards  of  commis- 
sioners the  power  to  apportion  expenses  in  accord- 
ance with  such  rules  as  it  may  prescribe. 

In  Boston  ft  A.  B.  Co.  v.  Hampden  County  Comra^ 
110  Mass.  78,  the  court  In  deciding  that  the  grade  ot 
a  railroad  at  a  crossing  could  not  be  changed  by 
order  of  the  county  commissioners,  seemed  to  rec- 
ognize the  validity  of  statutes  providing  that  the 
commissioners  may  provide  which  party  shall  pay 
the  expenses  of  chansring'  the  grade  of  the  highway 
to  separate  its  grade  from  that  of  the  railroad. 

The  general  statutes  of  New  Hampshire  provide 
for  the  construction  of  bridges  over  railroads  by 
the  railroad  corporations  In  case  a  town  meetln? 
direct  them  to  be  made.  Worcester,  N.ft  B.  Ball- 
road  V.  Nashua,  68  N.  H.  608. 

The  legislature  may  leave  the  question  of  the  ap- 
portionment of  the  cost  of  making  the  orosslng  to 
commissioners,  to  be  determined  upon  prlnotpleB'- 
of  justice.  Boston  ft  L.  B.  Corp.  ▼•Winobester,  V^ 
Mass.  217. 
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181,  50  Am.  Rep.  818;  Robirutm  t.  Oreat 
H&rthem  R,  Co,  48  Mioo.  445;  Farket  ▼. 
TfuminU,  54  MiDD.  241. 

At  commoQ  law  an  abat  ting  property  owner 
btf  DO  Tight  to  have  a  street  maintained  at  any 
ptiticnlar  grade,  and  therefore  has  no  cause 
of  action  for  the  change  of  grade  of  a  street. 

BAndtnon  t.  Minneapolis,  8d  Minn.  820. 

The  change  of  grade  of  Fifth  street  was  cer- 
tainly a  change  or  grade  included  within  the 
proTudona  of  section  2  of  chapter  8  of  the  city 
charter.  Special  Laws  of  1886,  chap.  6,  §  1. 
The  city  council  of  the  diy  of  Minneapolis 
voted  to  change  the  grade  of  Fifth  street  aod 
passed  an  ordinance  establishing  a  new  grade, 
which  ordinance  was  approved  September  1, 
1891.  It  ia  immaterial  for  the  purpose  of  this 
case  whether  we  consider  the  grade  as  estab- 
lished by  that  ordinance  or  primarily  by  the 
judgment  in  the  mandamus  proceeding.  In 
either  case  the  grade  was  changed  by  the  dty 
council. 

State  V.  Minneapolie  dSt.  L.R  Co.  89  Minn. 
219. 

The  determining  of  whether  a  certain  class 
of  improvements  shall  be  paid  by  special 
assessments  or  general  lazes  ia  primarily  a 
legislative  qiiestibn. 

StaU  ▼.  Kammy  County  Ditt,  Ct.  88  Minn. 
806;  Carpenter  v.  8t.  Paul  28  Minn.  238. 

The  grade  provisions  of  the  charter  are  cer- 
tainly aufflcieot  under  which  to  make  a  valid 
assessment  on  real  property.  The  title  clearly 
expresses  the  subject  of  the  act  within  the 
role  laid  down  by  this  court  in  repeated  de- 
cisiona. 

State  y.  Gvt,  18  Minn.  841;  JBt.  Biul  v.  CM- 


^,18  Mine.  41,  iK)  Am.  Dec.  278;  State  v. 
Stokeh,  16  Minn.  282;  State  v.  Orear,  2^ 
Mion.  220;  State  v.  Ilanley,  84  Mino.  48:1 

The  charter  provision  in  question  gives  a. 
firreater  opportunity  to  the  property  owner  to* 
be  beard  and  to  protect  his  right  than  is  usu- 
ally given  or  is  held  necessary  in  proceedings, 
for  the  making  of  assessments. 

ilennefjiti  County  •  v.  Bartteson,  87  Minn. 
848;  Bogeray.  JSt.  Paul  Board  of  Puhlie  Worke, 
23  Minn.  494;  Carpciter  v.  SL  Pavl,  28  Minn. 
282:  State  v.  Ramsey  County  Diet.  Ct,  88  Minn. 
295;  Cook  y.  Slonim,  27  Minn.  509;  Bobinson^ 
V.  St,  Paul,  40  Minn.  228. 

Canty'*  t/.,  delivered  the  opinion  of  the- 
court: 

This  is  an  appeal  from  an  order  denyinit 
plaintiffs'  motion  for  a  new  trial  in  an  ac- 
tion brought  to  enjoin  the  city  of  Minne- 
apolis from  assessing  and  collecting  a  spe- 
cial assessment  of  taxes  on  the  property  of 
the  plaintiffs  for  benefits  to  their  property 
in  changing  the  grade  of  Fifth  street  west 
in  said  city,  where  it  approaches  and  crossea. 
over  the  tracks  of  the  Great  Northern  Rail- 
way Company   (formerly   St.  Paul,  Minne- 
apolis &  Manitoba  Railway  Company)  and 
the  Minneapolis  &  St.  Louis  Railway  Com- 
pany.    This  street  was  laid  out  as  a  public- 
street  before  these  railway  companies  ac- 
quired their  rights  of  way.     Their  chartera 
each  provide,  in  substance,  that  the  railway 
company  shall  have  the  right  to  construct 
its  tracks  across  any  such  street,  but  that  it 
shall  restore  the  street  to  such  condition  and 
state  of  repair  as  not  to  impair  or  interf cra- 


ne lefftalatiire  maj  confer  upon  oommlssionen 
the  power  to  determine  the  neoeesltj  of  Beparatinsr 
the  crossing.  DooUttle  v.  Selectmen  of  Bnmf  ord« 
VOoim.4DtBL 

Tlie  railroad  commlSBioners  may  direct  whether 
the  hiffhway  shall  pass  over  or  uader  the  railroad* 
Boitib  V.  New  Haven,  00  Conn.  208. 

If  the  leirislature  lias  provided  that  a  railroad 
shall  cross  a  street  under  a  bridge,  the  county  com- 
miasionen  cannot  impoee  tlie  expense  of  erecting 
the  bildfie  on  Ithe  municipal fty,  but  It  must  be 
borne  l»y  the  railroad.  Cambridge  v.  Charlestown 
Branch  B.  Gqw  7  Met.  m 

Gbntroete. 

Tlie  railroad  and  municipality  may  make  valid 
eoDtracts  with  each  other  as  to  the  separation  of 
the  croasinga.  Philadelphia,  W.  &  B.  R.  Go*8  App. 
121  Pa.  44;  HcKulta  v.  Ralston.  6  Ohio  a  Ct  fiep. 

eoi 

fipeefcd  assessment. 

Few  cases  seem  to  have  dealt  with  the  question 
how  far  the  coat  of  the  change  could  be  met  by 
BDedal  assessment  upon  abutting  property.  In  one 
OhDofa  case  it  was  held  that  a  viaduct  to  carry  a 
highway  over  railroad  tracks  may  be  considered  a 
local  improvement,  tlie  coat  'of  which  may  be  a»- 
Mfted  on  abutting  owners.  Louisville  &  N.  B.  Co. 
V.  East  St.  Louis.  184  111.  666. 

In  Bloomington  v.  Chicago  &  A.  B.  Co.  134  III.  4S1, 
it  was  held  that  the  ooet  of  a  bridge  made  necessary 
hp  extending  and  widening  the  street  under  a  rail- 
road track,  could  not  be  raised  by  a  special  taza- 
ttOQ.  and  further  that  the  tax  could  not  be  impoeed 
on  the  property  of  the  railroad  company  because 
it  would  not  be  benefited  by  the  improvement. 

Bat  in  that  case  the  bridge  was  intended  to  carry 
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tlie  railroad  tracks  and  when  completed  it  would 
belong  to  the  company  so  that  it  was  not  atrictly 
a  public  improvement. 

In  some  of  the  states  the  damage  cauaed  by  the- 
change  is  left  where  it  falls  so  that  in  a  measure- 
the  burden  of  the  change  is  apportioned. 

The  railroad  has  no  claim  for  reimbursement  for 
damageb  incident  to  the  fact  that  the  use  of  its 
land  for  a  grade  crossing  was  more  profitable  to 
it  in  the  exercise  of  its  franchise  in  the  way  which, 
suited  it  beat  than  its  use  for  a  safe,  because  ele- 
vated crossing,  with  consequent  protection  of  life 
thereby,  would  be.  State  v.  Asylum  Street  Bridge 
Commission,  68  Conn.  VI, 

The  grade  of  the  street  may  be  changed  without 
providing  for  compensation  to  the  abutting  ow  nera 
damaged  thereby.  Robinson  v.  Great  Northern  B. 
Co.  4B  Minn.  445;  Couklin  ▼.  Kew  York,  O.  &  W.  B.. 
CO.102N.Y.  lia. 

This  doctrine  is  not  universally  accepted,  how- 
ever, as  will  be  aeen  from  the  note  on  injury  to- 
abutters*  easements  by  changing  grade,  in  Selden 
V.  Jacksonville  (Fla.)  14  L.  R.  A.  870. 

Statutes  vroMMting  grade  crosnnos. 

Under  the  Vermont  statute  a  highway  cannot  be- 
laid across  a  railroad  at  grade.  Central  Vermont. 
B.  Co.  V.  Boyalton,  58  Vt.  234. 

And  the  same  was  true  under  Mass.  Rev.  Stat.«. 
chapter  80,  section  60.  Boston  ft  M.  Railroad  v,. 
Lawrence,  2  Allen,  107. 

The  Connecticut  Act  of  1888.  prohibiting  the  con- 
struction  of  a  highway  across  a  railroad  at  grade, 
applied  to  highways  previously  laid  out  and  par- 
tially constructed  and  even  built  upon,  if  they  had 
not  been  actually  completed  for  use  across  th» 
railroad.  New  York  &  N.  E.  R.  Co.  v.  Waterbury^, 
60  Comi.  L  H.  P.  F. 
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with  its  free  and  proper  use.     This  and  other 
parallel  streets  crossed  these  tracks  formerly 
•ou  grade,  and  the  city  instituted  mandamus 
proceedings  to  compel  these  companies  to 
lower  their  tracks,  and  carry  these  streets 
over  tliem.     The  construction  of  these  charter 
provisions  and  the  history  of  these  proceed- 
ings may  be  found  in  the  cases  of  State  y. 
St.  Paul,  M,  A  M.  R,  Co.  85  Minn.  181,  59 
Am.  Rep.  818 ;  Id. ,  88  Minn.  246 ;  and  StaU 
V.  Minneapolis  &  St,  L.  B.  Co.  89  Minn.  219. 
But  after  the  last  of  these  cases  was  decided, 
•and   while   it  was  pending  in  the  United 
•States  Supreme  Court  on  writ  of  error,  it 
was  stipulated  by  all  the  parties  to  it  that 
«uch  writ  should  be  dismissed,  and  the  final 
judgment  in  the  district  court  in  that  pro- 
-oeeding  should  be  modified  so  that  the  tracks 
ahould  be  lowered  less,  and  the  grade  of  the 
street  at  the  crossings  and  approaches  accord- 
ingly raised  more,  and  the  approaches  made 
consequently  longer.    The  city  further  stl  pu- 
lated  that  it  **  assumes  all  liabilities  for  dam- 
ages to  the   property  of  adjoining  owners 
under  the  provisions  of  its  charter,  by  reason 
of  the  change  of  the  grade"   in  the  streets 
''made  necessary  by  the  building  of  the  ap- 
proaches to  the  bridges  on  said  streets,  the 
«ame  as  though  the  said  city  were  itself  do- 
ing the  actual  work  of  constructing  said  ap- 
proaches in  accordance  with  said  change  of 
^ade."    The  final  judgment  was  modified 
pursuant  to  this  stipulation,  and  the  railroad 
companies  proceeded  accordingly,   lowered 
their  tracks,  and  built  the  bridges  over  them, 
and  the  approaches  to  these  bridges  at  each 
«nd  of  the  same.     These  approaches  on  Fifth 
4Btreet  were  partly  filled  in  prior  to  Septem- 
ber 1,  1891,  when  the  city  council  voted  to 
change  the  grade  of  Fifth  street  to  the  grade 
stipulated,  and  the  approaches  were  after- 
wards completed  by  the  railroad  companies 
to  conform  to  this  grade.     By  an  amendment 
(chapter  6,  Special  Laws  1885)  to  the  city 
charter  it  is  provided  that  when  any  per- 
manent building  has  been  constructed,  abut- 
ting on  any  street,  after  the  grade  has  been 
once  established,  and  the  city  council  after- 
wards votes  to  change  such  grade,  the  owner 
of  such  building  mujr,  within  twenty  days 
thereafter,  file  objections  stating  his  claim 
for  damages;  that  unless  the  city  council, 
within  a  certain  time  thereafter,  reconsiders 
its  vote,  it  shall  appoint  five  freeholders  to 
ascertain   the  amount  of  damages  to  such 
buildings,  caused  by  reason  of  such  change 
of  grade,  and  award  compensation  therefor, 
and  also  assess  the  amount  of  such  compen- 
sation upon  the  property  to  be  benefited  by 
such  change  of  grade,  and  report  all  of  the 
same  to  the  city  council,  who  may  confirm 
the  same,  or  refer  it  back  to  the  same  or  an- 
other commission.     Such  claims  were  filed 
for  the  change  in  grade  of  Fifth  street,  and 
«ucb  a  commission  was  appointed.     They 
assessed  the  damages  to  the  permanent  build- 
ings thus  damaged  in  the  sum  of  $20,000  in 
the  aggregate,  and  awarded  that  amount  as 
compensation  to  the  owners  of  such  build- 
ings, and  assessed  or  levied  the  amount  so 
awJBirded  against  the  lands  and  premises  of 
these  plaintiffs  and  others  as  benefits  which 
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they  would  receive  by  such  change  in  grade, 
and  hence  this  suit. 

1.  On  the  authority  of  State  y.  St.  Paul, 
M.    dt  M.   R.    Co.y  iupra,  appellants  claim 
that  the  obligation  to  pay  these  damages 
rested  on  the  railway  companies.     That  case 
does  not  so  hold.     It  holds  that  it  was  their 
duty  to  restore  the  crossing,  and  where,  to 
accomplish  this,  it  was  necessary  to  build 
approaches,  it  was  their  duty  to  build  them ; 
and  if,  in  the  prosecution  of  the  work,  it 
became  necessary  to  encroach  upon  private 
property,  that  they  had  the  power  of  eminent 
domain,  and  should,  at  their  own  ex[>ense, 
acquire  the  rights  necessary  in  order  to  re- 
store the  crossing.     Neither  are  the  cases  of 
Robinson  v.  Great  NortJiem  R.   Co.  48  Minn. 
445,  and  Parker  v.   Trueedale,  54  Minn.  241, 
decisive  of  the  question  of  the  liability  of 
the  property  benefited  to  pay  the  damages 
here  awarded,  as  claimed  by  respondent,  and 
held  by  the  court  below,     in  those  cases  the 
owners   of    property   abutting   on   the   ap- 
proaches brought  suit  against  the  railroad 
companies  for  damages  resulting  from  the 
change  of  grade.     As  to  those  cases,  it  is  only 
necessary  to  suggest  that  the  right  to  dam- 
ages for  a  change  of  the  grade  of  a  street  is 
purely  a  creature  of  statute,  and  the  mode 
of  procedure  provided  by  the  statute  for  the 
recovery  of  the  damages  is  exclusive.     The 
railroad   company,    in   doing  the   work  of 
making  the  change  of  grade,  was  acting  for 
the  city,  and  under  its  authority  and  rights. 
Then  it  necessarily  follows   that,    if  such 
abutting  owner  could  not  maintain  a  suit 
against  the  city  for  damages,  he  could  not 
agai nst  the  rai  1  road  compan v.    He  coul d  only 
follow  the  exclusive  remeay  given  him  by 
the  statute.     But  these  plaintiffs  are  not  in 
that  position.     Thev  do  not  stand  upon  the 
statute  for  their  rights,  while  repudiating  it 
for  their  remedy ;  they  do  not  stand  upon  or 
claim  under  this  statute  at  all.     We  are  of 
the  opinion  that  the  railroad  companies  were 
not  primarily  liable  for  the  damages  to  abut- 
ting owners  resulting  from  the  change  of 
grade  of  the  street.     The  right  to  such  dam- 
ages is  one  that  did  not  exist  when  the  rail- 
road charters  were  granted.     Then  the  obli- 
gation to  pay  such  damages  was  not  a  charter 
obligation.     Whether  or  not  the  legislature 
could,  since  it  granted  the  charters,  and  the 
companies  accepted  and  acted  upon   them, 
have  imposed  this  obligation   on  the  com- 
panies, it  is  not  necessary  to  consider.     It  is 
sufficient  to  say  that  the  legislature  has  not 
imposed  it  on  the  companies,  but  on  the  prop- 
erty benefited.     It  is  true  that  the  court  and 
the  city,  if  they  had  both  so  decided,  could 
have  compelled  the  companies  to  lower  their 
tracks  so  low  as  to  run  under  the  street  with- 
out any  change  of  the  street  grade.     But  the 
object  to  be  attained  was  not  the  preservation 
of  the  then  existing  street  grade,  or  the  ex- 
emption of  these  plaintiffs  nom  liability  for 
these  statutory  damages,  but  the  restoration 
of  the  street,  not  to  as  good  a  condition  as  if 
the  railroads  did  not  run  there,  but  to  suc^ 
a  condition  as  was  reasonable  and  proper, 
under  all  the  circumstances, — ^to  such  a  con- 
dition as  not  "  to  interfere  with  its  free  and 
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proper  nae.  *  The  city  and  the  court  decided 
what  thia  reasonable  and  proper  condition 
-was  to  which  the  street  sboula  be  restored. 
It  is  immaterial  whether  one  or  the  other,  or 
both,  altimately  so  decided.  As  far  as  these 
plaintiffs  are  concerned,  they  are  conclu- 
sivelv  bound  by  the  result,  and  cannot  be 
faeard  to  say  that  there  was  no  public  neces- 
sity for  the  change  of  grade.  If  an  incident 
of  that  result  is  to  throw  these  statutory  dam- 
ages upon  them,  that  is  their  misfortune. 
.2.  It  is  also  claimed  that  the  city  assumed 
the  liability  for  these  damages  in  its  contract 
of  settlement  with  the  railroad  companies, 
and  that,  therefore,  it  has  become  a  liability 
of  the  city  at  large,  and  the  damages  should 
be  paid  out  of  the  general  funda.  If  the  rail- 
road companies  were  never  liable  for  these 
damages,  the  contract  of  the  city  can  hardly 
be  construed  as  anything  more  than  a  con- 
tract to  saye  the  companies  harmless.  The 
city  is  the  agent  of,  and  represents,  its  wards, 
districts,  and  inhabitants  in  such  public 
matters,  and  a  contract  by  it,  assuming  their 
obligations,  cannot  be  construed  as  a  contract 
assaming  the  obligations  of  third  parties, 
which,  as  between  them  and  the  city,  lelleyes 
them  from  liability. 

3.  It  is  further  claimed  by  appellants  that 
this  special  assessment  upon  Uieir  property 
is  Yoid  because  the  city  council  haa  put  it- 
self in  a  position  where  it  had  no  opportunity 
to  reconsider  its  vote  when  the  time  to  file 
•claims  for  damages  had  expired.  The  charter 
provides  that  the  council  may  at  that  time 
reconsider  its  vote  if,  from  the  amount  of 
damages  claimed,  it  deems  it  unwise  to  make 
the  change  of  grade.  This  right  to  rescind 
the  proceedings  is  in  the  nature  of  a  privilege 
to  be  exercised  by  the  city  council.  The 
statute  does  not  say  that  the  work  of  grading 
shall  not  be  commenced  before  the  time  to 
rescind  expires,  and  it  is  in  the  discretion  of 
the  council  how  far  it  will  proceed  before  the 
time  to  reconsider  arrives.  Whether  or  not 
the  change  is  apparently  unwise,  and  the 
damages  likely  to  be  so  great  and  oppressive 
to  those  assessed  to  pav  them  as  to  make  it 
an  abuse  of  discretion  for  the  council  to  pro- 
ceed until  the  claims  for  damages  have  all 
been  filed,  and  as  to  whether  or  not,  in  such 
a  case,  the  court  would  grant  relief,  and  as 
to  whether  or  not  the  application  should  be 
made  promptly  before  expense  is  incurred  in 
carrying  out  the  work,  are  all  questions 
▼hich  It  is  not  necessarj'  here  to  consider. 
Neither  the  agreement  with  the  railroad  com- 
panies nor  the  prosecution  of  the  work  before 
the  time  to  reconsider  arrived  destroys  the 
▼alidity  of  the  assessment  proceedings. 

4.  Section  9,  chapter  8,  of  the  charter  of 
Minneapolis  provides  that  bridges  crossing 
nilroad  tracks  and  the  approaches  thereto, 
▼hen  not  chargeable  to  the  railway  com- 
paaies,  shall  be  built  and  maintained  by  the 
city  as  a  general  city  charge.  The  appoi- 
nts cite  this  as  showing  that  these  damages 
ve  a  general  citv  charge.  Other  parts  of 
this  section  provide  that  the  trading  of  streets 
^H,  except  as  above  provided,  be  a  ward 
^r^e.  The  section  applies  merely  to  the 
ISndiDg  of  streets  and  the  keeping  of  them 


in  repair,  and  not  to  the  establishing  of 

f:rades,  or  the  changing  of  grades  once  estab- 
ished,  or  the  payment  of  damages  therefor, 
which  is  all  provided  for  by  section  2  of  this 
chapter,  as  amended  in  1885,  as  above  stated. 

5.  Appellants  claim  that  said  chapter  5, 
Special  Laws  1885.  is  unconstitutional  be- 
cause the  subject  of  the  act  is  not  expressed 
in  the  title.  The  title  to  the  act  is  **  An  act 
amendinj^  section  2  of  chapter  8  of  the  charter 
of  the  city  of  Minneapolis."  The  title  is 
sufficient.  8UUe  v.  Madson,  43  Minn.  438; 
WHU$  y.  Mabon,  48  Minn.  140,  16  L.  R.  A. 
281. 

6.  Appellants  claim  that  the  statute  author- 
izing these  assessments  is  unconstitutional, 
because  the  parties  whose  property  is  assessed 
have  no  opportunity  to  be  heard  as  to  who 
shall  be  appointed  on  the  assessing  commis- 
sion, and  no  appeal  is  allowed  in  which  a 
new  commission  may  be  appointed  by  the 
court  after  hearing.  It  is  well  settled  tlmt, 
as  against  the  state,  property  owners  have  no 
such  constitutional  rights,  whether  the  as- 
sessment is  of  some  regular  tax  for  general 
purposes  upon  the  regular  tax  districts,  or 
of  some  special  tax  for  a  special  purpose  upon 
the  district  specially  benefited.  Hennepin 
County  v.  BartUion^  87  Minn.  848 ;  Carpenter 
y.  8t,  Paul,  28  Minn.  232 ;  State  v.  Eameey 
County  Diet.  Ct.  83  Minn.  295 ;  Boffen  y.  St. 
Paul  Board  ef  Public  Worke,  22  Minn.  494. 

7.  Appellants  further  claim  that  the  tax 
districts  designated  by  the  commissioners  are 
too  small ;  that  a  large  area  of  the  city  was 
benefited  by,  and  should  be  assessed  for,  these 
improvements:  that  the  boundaries  of  the 
district  are  arbitrarily  fixed ;  and  that  prop- 
erty within  the  district  has  been  omitted 
which  should  be  assessed.  It  may  be  well  to 
remark  that  the  size  and  shape  of  the  tax  dis- 
tricts might  properly  have  been  infiuenced, 
to  some  extent,  by  the  fact  that  similar  im- 
provements were  at  the  same  time  being  made 
on  Third  and  Fourth  streets,  and  were  by  the 
mandamus  proceedings  provided  for  on  Sev- 
enth street,  all  of  which,  as  well  as  the  im- 
provements on  this  street,  will  connect  North 
Minneapolis  with  the  southern  part  of  the 
city.  But  injunction  will  not  lie  to  restrain 
tax  proceedings  when  there  is  an  adequate 
remedy  provided  by  the  statute.  It  has  been 
held  that  certiorari  will  not  lie  to  the  board 
making  such  an  assessment  to  review  such 
errors ;  that  the  only  remedies  for  reviewing 
the  acts  of  the  assessing  board  are  the  right 
given  to  defend  in  the  proceedings  to  obtain 
the  tax  judgment,  and  the  remedies  allowed 
for  reviewing  that  tax  judgment  in  this  court. 
State  v.  St.  Paul  Board  of  Public  Works,  27 
Minn.  442.  If  the  assessment  proceedings 
cannot,  prior  to  the  final  determination  and 
entry  of  the  tax  judgment,  be  reviewed  for 
such  errors  by  the  direct  proceeding  of  certio- 
rari, how  can  such  proceedings  for  such  er- 
rors be  attacked  collaterally  by  injunction? 
The  other  assignments  of  error  have  no  merit. 

This  disposes  of  the  case,  and  the  ardor  of 
the  court  below  ahould  be  affirmed. 
So  ordered. 

Buck,  •/.,  absent,  sick,  took  no  part 
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*1.   Persons  ▼olnntaiily  becoming  mem- 

bem  of  a  f  rateraal  and  benevolent  society  are 
bound  by  all  reasonable  rules  and  regulations  of 
the  society. 

8.  Courts  will  not  undertake  to  direct 
or  control  the  internal  policy  of  such 
societies,  nor  to  decide  questions  relatlncr  to  the 
discipline  of  Its  members,  but  vrill  leave  the  bo- 
ciety  free  to  carry  out  any  lawful  purposes  In  its 
own  way,  and  in  accordance  with  its  own  rules 
and  regulations. 

O.  The  method  of  ralslnfi^  Ainds  to  carry 
out  one  of  the  benevolent  purposes  for  which 
the  association  was  established,  and  the  amount 
to  be  so  laised,  is  ordinarily  a  matter  of  policy, 
which  the  association  has  power  to  determine. 

4«  The  plaintilDi  are  subordinate  lodg^es 
of  the  Independent  Order  of  Odd  Fel- 
lows in  Kansas.  The  defendants  are  the  errand 
lodflre  of  the  order  in  Kansas,  and  its  principal 
olBcers.  All  the  parties  recofi^nize  the  sovereiRO 
errand  lodge  of  the  United  Btntes  as  havingr  full 
legislative  and  Judicial  power  in  determlulnif 
matters  relating  to  the  order,  and  an  appeal  lies 
from  a  decision  of  the  grand  lodge  of  the  state  of 
Kansas  to  the  sovereign  grand  lodge.  In  Octo- 
ber. 1898,  the  grand  lodge  of  the  state  of  Kansas 
levied  an  assessment  of  $1.60  per  capita  on  all  the 
subordinate  lodges  in  Kansas  for  the  purpose  of 
aiding  In  establishing  a  home  for  the  mainte- 
nance and  education  of  the  orphans  of  deceased 
odd  fellows  of  Kansas  on  lands  conveyed  by  E. 
V.  De  Boissiere  to  trustees  In  trust  for  the  main- 
tenance of  such  a  home.  Plaintiffs  seek  to  en- 
Join  the  collection  of  this  assessment.  No  appeal 
appears  to  have  been  taken  to  the  sovereign 
grand  lodge.  The  district  court  refused  an  in- 
junction.   Held,  not  error. 

(October  6, 1894.) 

ERROR  to  the  District  Court  for  Shawnee 
County  to  review  a  judgment  in  favor  of 
defendants  in  an  action  brought  to  enjoin  them 
from  attempting  to  enforce  certain  assessments 
which  they  had  made  upon  the  members  of 
the  plaintiff  lodges.    Affirmed, 

Statement  by  Allen*  J.: 

This  actiop  was  instituted  in  the  district 
court  of  Shawnee  county  in  the  name  of  Reno 
IxKlge  No.  99,  I.  O.  O.  F.,  Hutchinson, 
and  ninety-one  other  lodges  of  odd  fellows, 
against  the  Grand  Lodge  of  the  Independent 
Order  of  Odd  Fellows  of  the  State  of  Kansas, 
J.  A.  Campbell,  Grand  Master,  John  A. 
Bright,  Grand  Secretary,  and  Louis  C.  Stine, 
Grand  Treasurer. 

The  petition  says  that  the  grand  lodge  was 
chartered  on  the  tenth  day  of  March,  1858. 

^Headnotes  by  Aixjoet,  /. 


by  an  act  of  the  legislature  of  the  territory 
of  Kansas,  and  is  now  a  duly  organized  and 
existing  corporation. 

It  is  averred  ''that  the  said  defendant 
grand  lodge  of  Kansas  derived  its  sole 
power  and  authority  from  the  SovereigD 
Grand  Lodge  I.  O.  O.  F.  of  tlie  United  States 
and  the  constitution,  laws,  and  resolutions  of 
the  corporation  ;  that  the  said  defendant  cor- 
poration has  the  supreme  legislative,  execu- 
tive, and  judicial  authority  within  the  state 
of  Kansas,  under  the  constitution,  laws,  and 
resolutions  of  said  sovereign  grand  lodge.** 

The  other  defendants  named  are  the  gen- 
eral officers  of  the  grand  lodge  of  the  state. 

It  is  further  alleged  **that  the  plaintiffs 
hereinbefore  mentioned,  and  each  of  them, 
are  duly  authorized,  chartered,  and  insti- 
tuted subordinate  lodges  of  the  Independent 
Order  of  Odd  Fellows  of  the  state  of  Kansas, 
working  under  the  jurisdiction  of  the  de- 
fendant, the  Grand  Lodge,  I.  O.  O.  F.  of 
Kansas,  and  that  each  of  them  are  duly  in- 
corporated, and  existing  as  such  corporations 
under  the  laws  of  Kansas :  that  as  such  sub- 
ordinate lodges  these  plaintiffs  are  subject  to 
the  laws,  regulations,  rules,  and  resolutions 
of  the  grand  lod^e  of  Kansas  ;^  and  to  tlie 
supervision  and  direction  of  the  grand  master 
of  said  defendant  grand  lodge." 

It  appears  from  the  pleadings  and  evidence, 
that  on  the  eleventh  day  of  May,  1892.  £. 
V.  de  Boissiere  conveyed  to  Louis  C.  Stiue, 
George  A.  Huron.  Milo  B.  Ward,  George 
W.  Jones,  and  C'harles  L.  Robbins,  and  their 
successors,  8,156  acres  of  land  in  Franklin 
county  and  a  large  amount  of  personal  prop- 
erty, in  trust,  to  provide  a  home  on  the  lands 
conveyed  for  the  orphaned  children  of  de- 
ceased odd  fellows  of  the  state  Gt  Kansas. 
This  conveyance  was  made  with  the  under- 
standing that  the  odd  fellows  should  assume 
and  pay  an  Indebtedness  of  about  $17,500. 
At  the  session  of  the  grand  lodge  held  at 
Fort  Scott,  in  the  fall  of  1892,  the  grand 
lodge  accepted  the  gift,  and  undertook  to 
raise  money  to  pay  off  the  indebtedness  and 
make  needed  improvements.  For  this  pur- 
pose they  called  on  the  various  lodges  of  the 
state  for  voluntary  contributions.  In  re- 
sponse to  this  call  about  $12,500  was  re- 
ceived. Some  lodges,  however,  failed  to 
respond,  and  from  others  individual  contri 
butions  only  were  forwarded. 

At  the  session  of  the  grand  lodge,  held  in 
Topeka  in  October,  1893,  a  per  capita  tax 
of  $1  on  the  membership  of  the  subonlinate 
lodges  in  the  state  was  levied  to  pay  off  the 
indebtedness  on  this  property,  and  a  further 
per  capita  tax  of  50  cents  was  levied  to  main 
tain  and  equip  the  orphans*  home. 

The  lodges  which  had  made  voluntary  con- 
tributions were  to  receive  credit  on  their  as- 
sessments for  the  amounta  already  paid.  The 
petition  alleges  that  this  assessment  was 
made  without  lawful  authority  by  the  grand 
lodge  of  the  state ;  that  the  grand  lodge  has 


KOTS.— As  to  the  binding  effect  of  decisions  of 
the  tribunals  of  associations,  see  Canfleld  v.  Great 
Ounp  Knights  of  Maccabees  (Mloh.)13L.  B.  A.  eSS; 
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but  see  Wicks  v.  Monlhan  (N.  Y.)  14  L.  B.  A.  248.  for 
a  limitation  on  the  power  of  a  general  governing, 
body  of  such  association  over  local  braaehMi 
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DO  control  over  the  property  conveyed  by  de 
Boi^iere:  that  the  assessment  discriminates 
against  the  plaintiffs  and  other  subordinate 
Iixlges;  that  it  is  without  authority  and 
against  laws  of  the  sovereign  grand  lod^e 
Hod  not  in  accordance  with  the  objects  and 
purposes  of  the  order ;  that  the  funds  soutrht 
10  be  raised  by  this  tax  are  proposed  to  be 
paid  over  to  an  independent  corporation, 
▼bich  has  been  organized  for  the  purpose  of 
maaaging  the  property,  not  under  the  juris- 
diction or  cont^l  of  the  grand  lodge  of  Kan- 
sas: that  the  defendant,  Campbell,  as  grand 
master,  threatens  to  collect  said  tax  by  every 
means  in  his  power,  by  refusing  to  communi- 
cate through  the  deputy  grand  masters  the 
semi-annual  and  annual  pass  words,  and  bv 
Tefnsing  to  allow  installation  of  elective  of- 
ficers,  and  by  threats  of  suspension  if  pay- 
ment is  not  made. 

The  petition  concludes  with  a  prayer  for  an 
injanction,  restraining  the  defendants  from 
collecting  the  tax  and  asks  that  the  grand 
master  Im  compelled  to  transmit  the  pass 
words  and  install  officers. 

Tlie  answer  is  long,    and  alleges  many 
things  with  reference  to  the  right  of  the  re- 
spective lodges  to  appear  as  plaintiffs  in  the 
sait  and  sets  forth  certain  proceedings  of  the 
state  and  sovereign  grand  lodges  which  it  is 
not  necessary   to  recite  at  length.     After- 
wards^ on  motion  of  the  plaintiff,  the  case 
I     was  dismissed  as  to  a  considerable  number 
'    of  the  plaintiff  lodges,  and  went  to  trial  be- 
I     tween  the  remaining  parties.     The  court  re- 
I     fused  to  grant  the  plaintiffs  any  relief,  and 
entered  judgment  in  favor  of  the  defendants 
for  costs. 

Me»sr9.  George  W.  Wrieht«  R.  A. 
Campbell,  J.  Jay  Buek*  and  I>.  W.  Kent, 

for  plaintiffs  in  error: 

The  plaintiffs  have  each  an  interest,  identi- 
cal, in  recasting  the  payment  of  a  tax  of  $1.50 
per  capita,  on  their  membership. 

Oiimore  v.  Norton,  10  Kan.  502;  March  v. 
Edftem  /2,  G?.  40  N.  H.  548,  77  Am.  Dec.  787; 
Bndton  v.  AiehUan  County  Camrt,  12  Ean. 
147;  Center  Twp.  ▼.  Hunt,  16  Kan.  440;  Pal- 
mer V.  WaddOi,  22  Kan.  858. 

The  petition  for  membership  provides,  "And 
that  I  will  seek  my  remedy  for  all  rights  on 
account  of  said  membership  or  connection 
therewith  in  the  tribunals  of  the  order  only, 
without  resorting  for  their  enforcement  in  any 
•Tent  or  for  any  purpose  to  the  civil  courts.** 
If  this  is  construed  to  prevent  a  resort  to  the 
cf^urts  in  such  an  action  as  this,  such  a  con- 

I    tract  would  be  without  consideration  and  void 

j     as  against  public  policy. 

MaxfceU  v.  Beed,  7  Wis.  683;  Bauer  v.  Sam- 

I     ««  rA)dffe  K.  &f  P.  102  Ind.  262:  Shapley  v. 

i  J6&>«,  42  N.  Y.  461, 1  Am.  Rep.  548;  Moloney 
▼.  Newton,  86  Ind.  566, 44  Am.  Rep.  46;  Phelps 

!     ▼.  Phelps,  72  III.  649, 22  Am.  Rep.  149;  Denny 

I  ^.  WhiU,  2  Coldw.  283,  88  Am.  Dec.  596; 
^"^ley  V.  nugan,  10  Bush,  166, 19  Am.  Rep. 
61;  ]^ek$  V.  WaUcer,  16  La,  Ann.  245,  77 
Am  Dec  187;  Carter  v.  Carter,  20  Fla.  558, 
51  Am.  Rep.  618;  Recht  v.  Kelly,  82  III.  147, 
25  Am.  Rep.  801;  afMy^s  App,  86  Pa.  880; 
Cvrtis  V.  C^Brien,  20  Iowa,  876,  89  Am.  Dec. 
MS;  PeaH  v.  HarrU,  121  Mass.  890;  Kneeitle 
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V.  Neuicomb,  22  N.  Y.  249,  78  Am.  Dec.  186; 
EU^roth  V.  Webster,  16  Ind.  21,  77  Am.  Dec 
78;  Gray  v.  WiUon,  4  Watts,  89;  Bart  v. 
iMvrnnn,  29  Barb.  410;  Uaggart  v.  Morgan,  5 
N.  Y.  423,  55  Am.  Dec.  360;  Muldrow  v.  AVv- 
Hs,  2  Cal.  74.  56  Am.  Dec.  318;  FaAs  ▼.  Dar- 
ling, 82  111.  142:  Wood  v.  Uvmphrey,  114  Massi 
185;  Vass  v.  Wales,  129  Mass.  88;  White  ▼. 
Middlesex  R,  Co.  185  Mass.  216:  HiU  v.  More, 
40  Me.  516;  Hurst  v.  Litchfield,  89  N.  Y.  877; 
McQunn  v.  Hamlin,  29  Mich.  476;  March  v. 
Kastern  R.  Ci>.  40  N.  H.  648.  77  Am.  Dec.  782; 
Smith  V.  Boston,  C.  A  M,  Railroad,  86  N.  H. 
487;  Home  Ins.  Co,  of  Neto  York  v.  Morse,  87 
U.  S.  20  Wall.  445,  22  L.  ed.  866;  Hol)bs  v. 
Manhattan  Ins.  Co.  66  Me.  417,  96  Am.  Dec. 
472;  Baltimore  d  0.  R  Co,  v.  Cary,  28  Ohio 
St.  208;  King  v.  Howard,  27  Mo.  21 ;  Bt.  Ijmis 
V.  Bt,  Louis  Qas  Light  Co,  70  Mo.  69;  Oreason 
▼.  Keteltas,  17  N.  Y.  491;  Chamberlain  v. 
Connecticut  Cent.  R.  Co,  64  Conn.  472;  Dugan 
V.  Thomas,  79  Me.  221. 

The  courts  draw  a  distinction  between  in* 
corporated  and  unincorporated  societies,  hold- 
ing that  incorporated  societies  may  resort  to 
the  civil  courts,  but  that  unincorporated  so- 
cieties may  not  always  have  such  recourse. 
This  holding  is  not,  however,  universal. 

Hiss  V.  Bartlett,  8  Gray,  468,  68  Am.  Dec. 
776.  notes;  Bauer  v.  Samson  Lodge,  K,  of  P, 
102    Ind.   262:    Supreme  Council  of  Order  of 
Chosen  Friends  v.  Garrigus,  104  Ind.  138,  64 
Am.  Rep.  298. 

Everv  citizen  is  entitled  to  resort  to  all  the 
courts  of  the  country,  and  to  invoke  the  pro- 
tection which  all  the  laws  or  all  the  courts 
may  afford  him.  A  man  may  not  bsrter  away 
his  life  or  his  freedom  or  his  substantial  rights. 
Agreements,  in  advance,  to  oust  the  courts 
of  the  jurisdiction  conferred  by  law,  are  illegal 
and  void. 

Home  Ins.  Co,  of  Nets  York  v.  Morse,  supra;: 
Nute  V.  Hamilton  Mut.  Ins,  Co,  6  Gray,  174; 
Hobbs  V.  Manhattan  Ins.  Co,  66  Me.  421,  96 
Am.  Rep.  472;  Stephenson  v.  Piscataqua  Fire 
db  Marine  Ins.  Co.  54  Me.  70;  Mentz  v.  Ar- 
menia  F.  Ins.  Co.  79  Pa.  478.  21  Am.  Rep.  80; 
Scott  y.  Avery,  6  H.  L.  Cas.  811. 

The  courts  will  interfere  for  the  purpose  of 
protecting  property  rights  of  members  of  un- 
incorporated associations,  and,  when  they  do 
interfere,  it  may  be  stated  with  safety  that  the 
rules  which  the  courts  will  follow  are  essen- 
tially the  same  as  those  which  guide  the  courts 
when  dealing  with  formally  incorporated 
bodies  of  the  same  kind. 

Hirschl.  Fraternities  &  Societies.  §  4711. 

The  benefits  of  the  order  are  not  a  charity. 
They  become  a  matter  of  insurance,  and  one 
party  (the  grand  lodge),  may  not  arbitrarily 
destroy  the  contractual  relations  to  avoid  the 
terms  of  the  contract 

Otto  V.  Journeymen  Tailonf  Protectite  dt 
Benev,  Union  of  San  Francisco,  76  Cal.  308; 
Chase  v.  Clieney,  58  111.  509,  11  Am.  Rep.  95; 
Hirschl,  Fraternities  &  Societies,  p.  47;  Beau- 
mont V.  Meredith,  8  Yes.  &  B.  180;  Penfleld  v. 
Skinner,  11  Vt.  296. 

Messrs,  Bertram  Sb  Nicholson  and  J.  G. 
Wood,  for  defendants  in  error: 

The  order  of  odd  fellows  has  provided  tri- 
bunals within  itself  in  which  all  the  disputes 
and  controversies  may  be  adjusted  and  settled 
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by  appropriate  steps  and  remedies,  and  the 
coDtroversy  here  is  one  that  should  be  flrst  set- 
tled by  the  tribunals  of  the  order. 

This  con  I  rovers  J  is  one  that  falls  within  the 
rule  of  matters  pertaining  to  the  affairs  of  the 
order,  and  the  law  is  thai  the  parties  aggrieved 
must  first  exhaust  all  the  remedies  provided  by 
the  order  for  the  redress  of  grievances. 

Niblack,  Mut.  Ben.  Soc.  §§  79,  130.  181. 
141;  Bauer  v.  Samson  Lodge  if.  of  R  102  Ind. 
262;  Osceola  Tribe  No.  11,  Independent  Order 
of  Red  Men,  ▼.  JSehmidt,  57  Md.  08;  Anaeosta 
Tribe  So,  IS,  Improved  Order  of  Red  Men,  v. 
Murbaeli,  18  Md.  91,  71  Am.  Dec.  625;  Otto 
V.  Joujneumen  Tailont  Ttoiectiw  <t*  Benev. 
Union  of  8an  Franeiseo,  76  Cal.  808;  Bacon, 
Ben.  Soc.  %9^etseq. 

Allen*  e/.,  delivered  the  opinion  of  the 
court: 

The  conclusion  we  have  reached  in  this 
case  renders  it  unnecessary  to  cover  so  ex- 
tensive a  field  of  inquiry  as  has  been  gone 
over  in  the  briefs  and  on  the  oral  argument. 

The  right  of  the  plaintiffs  to  jointly  main< 
tain  this  action  is  challenged,  and  justified 
by  the  plaintiff  on  the  ground  that  it  is  an 
action  to  enjoin  the  collection  of  a  tax.  We 
do  not  think  that  this  is  a  tax  within  section 
253  of  the  Code  of  Procedure. 

Neither  the  ^and  lodge  of  the  state,  nor 
its  officers,  claim  any  power  to  enforce  pay- 
ment of  the  tax  by  any  of  the  means  provided 
by  law  for  the  collection  of  taxes. 

The  assessment  of  the  contribution  derives 
Itfl  only  force  from  the  regulations  of  the 
odd  fellows'  organization.  The  only  penal- 
ties for  non-payment  are  such  as  the  grand 
lodge  and  its  officers  may  inflict  as  a  matter 
of  discipline  within  the  order. 

While  the  joinder  of  the  plaintiffs  is  not 
warranted  by  the  section  of  the  statute  re- 
ferred to,  it  may  be,  however,  that  such  of 
the  plaintiffs  as  are  incorporate  under  the 
laws  of  the  state,  and  the  individual  mem- 
bers of  the  lodges  not  so  incorporated,  might 
join  in  this  action  as  one  of  common  inter- 
est affecting  a  great  number  of  persons. 

A  more  serious  obstacle  in  the  way  of  the 
maintenance  of  this  action  by  the  plaintiffs 
Is  presented  by  the  character  of  the  acts  it 
seeks  to  enjoin.  The  main  contention  with- 
in the  lodge  has  been  as  to  the  right  of  the 
state  grand  lodge,  under  the  constitution  and 
laws  of  the  order,  as  established  and  declared 
by  the  sovereign  grand  lodge,  to  raise  funds 
by  assessments  on  subordinate  lodges  for  the 
purpose  for  which  the  assessment  under  con- 
sideration was  made. 

The  plaintiffs  contend — 

1.  That  the  state  grand  lodge  has  no  power 
to  levy  a  tax  on  siioordinate  lodges  for  the 
purpose  of  establishing  or  maintaining  an 
orphans*  home. 

2.  That  the  property  was  given  by  Mr. 
de  Boissiere  to  trustees,  not  subject  to  the  con- 
trol of  the  state  grand  lodge,  and  that  the 
state  grand  lodge,  having  neither  title  to  nor 
control  over  the  land  on  which  the  home  is 
to  be  established,  could  not  levy  a  tax  to  be 
used  in  connection  therewith,  even  if  it  had 
the  general  right  to  establish  and  maintain 
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orphans'  homes  by  assessments  on  its  mem- 
bers. 

It  is  conceded  by  the  parties  that  an  ap- 
peal lies  from  the  decision  of  the  grand 
lodge  of  the  state  to  the  sovereiirn  grand 
lodge  of  the  United  Staites.  It  is  also  con- 
ceded that  the  sovereign  grand  lodge  had  full 
and  unrestrained  legislative  power  as  to  all 
matters  relating  to  me  purposes  of  the  order, 
and  that  all  subordinate  lodges  and  their 
members  are  bound  by  its  actions. 

No  appeal  is  shown  to  ha^e  been  taken  bj 
plaintiffs  from  the  action  of  the  grand  lodge 
of  Kansas  to  the  sovereign  grand  lodge,  but 
thev  seek  to  have  this  court  decide  what  the 
rights  of  the  parties  are  under  the  constitu- 
tion, by-laws,  rules,  and  regulations  estab- 
lished by  the  sovereign  grand  lodge  for  the 
government  of  the  oraer.     That  all  benevo- 
lent and  fraternal  organizations  are  subject 
to  the  laws  of  the  state,  and  the  jurisdiction 
of  the  courts,  in  proper  cases,  there  can  be 
no  doubt ;  nor  will  the  court  hesitate,  where 
property  rights  are  involved,    to  entertain 
jurisdiction    and    afford   relief    (Baver  v. 
Samson  Lodge  K.  of  P.  102  Ind.  262 ;  0<nteft 
v.  L'  Union  St,  Joseph,  141  Mass.  417 ;  Tar- 
rey  v.  Baker,  1  Allen,  120 ;  Austin  v.  Sear- 
ing, 16  N.  Y.    112,  69  Am.    Dec.   665,  and 
note;  Dolan  v.    Court  Oood  Samaritan  I^o, 
6910,   Andewt  Order  of  Foresters,  128  Mass. 
487 ;  Ooodman  v.  Jedidjah  Lodge  No.  7  of  In- 
dependent Order  ofB'nai  B*Htk,  67  Md.  117) ; 
but  in  granting  relief  the  courts  take  into 
consideration  the  objects  and  purposes  of  the 
organization,  and  the  modes  provided  by  the 
charter,  constitution,  and  b^-laws  of  the  so- 
ciety for  determining  the  rights  of  the  mem- 
bers.    Where  the  question  Involved  is  one 
of  policy  or  discipline,  courts  will  not  or- 
dinarily interfere,  but  will  leave  all  such 
questions  to  be  settled  in  the  manner  pointed 
out  by  the  regulations  of  the  order.    Such 
societies  are  formed  by  the  purely  voluntary 
association  of  individuals,  for  the  accom- 
plishment  of  such  objects  as  they  have  mut- 
ually agreed  on.    The  selection  of  the  pur- 
poses for  which  the  association  is  establislied, 
and  the  determination  of  the  means  by  which 
those  purposes  shall  be  accomplished,    are 
peculiarly  matters  to  be  decided  by  the  as- 
sociation alone. 

In  this  case  the  question  is,  whether  the 

Srand  lodge  of  the  state  of  Kansas  shall  un- 
ertake  to  provide  for  the  maintenance  and 
education  of  the  orphans  of  deceased  mem- 
bers, by  making  use  of  the  property  conveye<i 
in  trust  by  de  Boissiere.  It  is  conceded  that 
the  care  of  the  orphans  of  deceased  memI)or8 
is  one  of  the  fundamental  objects  of  the  or- 
der. The  mode  in  which  that  purpose  shall 
be  accomplished  is  one  which  the  odd  fel- 
lows' organization  alone  can  determine.  No 
power  rests  anywhere  to  compel  action ;  nor 
IS  there  any  law  to  prohibit  it.  The  grand 
lodge  has  determined  to  carry  out  this  pur- 
pose by  making  use  of  this  trust  property, 
and  levying  an  assessment  on  the  members 
of  the  order  within  the  state,  for  the  pur- 
poses of  paying  off  the  indebtedness  and 
making  neleded  improvements.  The  rie ht  to 
do  so  is  challenged,  not  because  of  yiolation 
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of  any  law  of  the  state,  but  because  it  is 
claimed  to  be  in  yiolatioD  of  the  laws  and 
regulations  of  the  sovereign   grand  lodge, 
which  act  as  a  restriction  on  the  subordinate 
lodm*    It  appears  that  an  appeal  lies  di- 
rectly from  the  action  of  the  grand  lodge  of 
the  state  to  the  sovereign  ^rand  lodge.    This 
ippeal  may  be  either  with  the  consent  of 
the  grand  lodge  of  the  state,  or  without  its 
consent;  but  in  case  an  appeal  is  taken  with- 
out the  consent  of  the  grand  lodge,  the  sub- 
oidinate  lodge  appealing  must  comply  with 
the  decision  of  tiie  grand  lodge  of  ue  state, 
and  in  case  of  an  expulsion,  must  surrender 
its  effects  to  the  state  grand  lodge.    It  does 
not  appear  in  this  case  that  the  consent  of 
the  defendant  grand  lodge  to  an  appeal  has 
been  asked,  nor  that  any  appeal  has  been  at- 
tempted without  it.    The  mode  In  which  the 
orders  of  the  grand  lodge  of  the  state  are 
threatened  of  enforcement  is,   by  severing 
connection  with  and  by  the  expulsion  of  the 
subordinate  lodges  which  refuse  to  pay  the 
tssessments.      There  are  many   authorities 
which  hold  that  where  a  mode  is  pointed  out 
for  redressing  grievances  in  an  association 
of  this  kina  by  the  charter   or  by-law^, 
members  of  the  organization  are  bound  to 
pursue  that   remedy  before  resorting  to  the 
courts,  and  that  where  a  right  of  appeal  is 
given  t^  a  tribunal  providea  by  the  society, 
the  members  must  pursue  that  remedy.    Nib- 
lack,  Mut.  Ben.  8oc.  §§  79,  180 ;  Bacon,  Ben. 
Soc.  ^  94 ;  Harrington  v.  Warkingmen* s  Benev. 
AfM.  70  Ga.  840;  Chamberlain  v.   Lincoln, 
129  Mass.  70 ;  Lafond  v.   Deem$,  81  N.    Y. 
607 :  Osceola  Tribe  No,  11  Independent  Order  of 
Rfd  Men  ▼.  Schmidt,  57  Md.  98;   Oliver  v. 
HopHns,  144  Mass.  175. 

It  is  said  in  argument  that  property  rights 
of  the  subordinate  lodges  will  be  alTectea  by 
the  action  of  the  state  grand  lodge  in  taking 
away  their  charter  privileges ;  but  there  are 
no  averments  in  the  petition  showing  that 
any  other  property  rights  are  involved  in  this 
cas^  than  the  $1.50  per  capita  assessment  and 
the  funds  heretofore  voluntarily  contributed. 
Upon  the  funds  contributed  by  other  lodges 
for  these  specific  purposes  the  plaintiffs  have 
DO  valid  claim.  It  is  not  in  any  sense  their 
property.    All  benevolent  societies  of  neces- 


sity raise  funds  by  contributions  from  their 
members.  The  amounts  of  the.se  contribu- 
tions and  the  purposes  to  which  they  shall 
be  devoted  are  matters  to  be  determined  by 
the  association  alone. 

It  appears  to  us  manifestly  inappropriate 
for  the  court,  in  this  case,  to  decioe  as  to  the 
rightfulness  of  this  assessment.  The  plain- 
tiffs are  free  to  pay  or  not  to  pay,  as  they 
see  fit.  They  have'  a  right  to  have  the  ques- 
tion as  to  the  power  of  the  state  grand  lodge 
determined  by  the  sovereign  grand  lodge, 
which  is  designated  as  the  tribunal  to  finally 
settle  the  question.  It  would  present  a  sin- 
gular state  of  affairs  were  this  court  to  con- 
strue the  charter  and  by-laws  against  the 
right  to  make  the  assessment,  ana  the  sov- 
ereign grand  lodge,  the  authority  which  the 
plain  tins  not  only  recognize  but  assert, 
should  thereafter  decide  in  favor  of  such 
right. 

If  the  plaintiffs  persist  in  their  refusal  to 
pay  the  assessment,  and  property  rights  are 
thereafter  affected  bv  the  action  of  the  grand 
lodge  of  the  state,  it  will  be  time  enough 
when  the  questions  in  relation  thereto  are 
.properly  presented,  toy  this  court  to  consider 
th^m  ^n.  aiiy  actions  pi'operly^fiaCi<;<jf  fo.i  thai 
pai^()se*  •  It^fll  Mijpn  a^jo  ])e  t'me*€jpougS 
to  determine  how  far  parties  are  concluded 
by  the  action  of  the  designated  tribunals  of 
the  order. 

The  specific  relief  asked  in  this  case— that 
the  grand  lodge  be  enjoined  from  collecting 
the  assessment,  and  tliat  the  grand  master  l^ 
required  to  transmit  the  annual  and  semi- 
annual pass  words  and  install  the  ofiicers 
elected,  seems  to  us  of  a  kind  which  a  court 
should  grant,  if  at  all,  only  in  case  of  ex- 
traordinary merit  and  necessity.  The  trial 
court  in  this  case  refused  the  application  on 
the  merits  of  its  construction  of  the  consti- 
tution, by-laws,  and  regulations  of  the  order. 
We  have  not  deemed  it  necessary  to  go  so  far 
in  our  consideration  of  the  case,  but  shall 
decline  to  interfere  on  the  record  presented 
with  the  order  of  the  district  court. 

77ie  judgment  is  therefore  affirmed. 

All  the  Justices  concur. 

Petition  for  rehearing  denied  Dec.  6,  1894. 
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1.  Itis  a  matter  of  common  knowled^ 

Id  the  latitude  of  Wisconsin  that  violent  thun- 
der storms  occur  at  certain  seasons  of  the  year. 


and  that  prominent  objects,  such  as  trees,  poles, 
and  high  buildings,  are  often  struck  by  light- 
ninar  and  burned. 

8.  The  possibility  that  a  bolt  of 
liisrhtniiig  striking  a  flagstaff  might  be 
conducted  by  a  wire  to  a  building  800  feet  dis- 
tant and  burn  it  is  a  question  for  tbe  jury,wliere 
the  testimony  of  experts  is  conflicting. 

8*   That  a  stroke   of  lif^htningf  is  an 


Note.— This  is  probably  the  first  case  to  be  de- 
cided, except  Insurance  cases,  as  to  tho  liability  for 
destruction  of  a  building  by  lightning  conveyed 
by  an  electric  wire. 

For  other  case«  as  to  danger  from  such  wires,  see 
Clemen ta  v.  Louisiana  Electric  Light  Co.  (La. 
Ajul)  16  Ifc  B.  a.  48;  Electric  Improvement  Co.  v. 
6tn  Francisoo  (C  a  N.  D.  CaL}  18  L.  K.  A.  m; 

26L.R  A. 


State  V.  Janesville  Street  B.  Co.  (Wis.)  22  L.  B.  A. 
759.  Also  oases  as  to  such  wires  in  highways. 
Ahern  v.  Oregon  Teleph.  &Teleg.  Co.  (Or.)  22  L» 
R.  A.  685;  Hayes  ▼.  Hyde  Park  (Mass.)  12  L.  K.  A. 
249;  Bourget  v.  (}ambridge  (Mass.)  16L.  R.  A.  606( 
Southwestern  Teleg.  &  Teleph.  Co.  t.  Robinson  (QL 
C.  App.  6th  C.)  16  L.  B.  A.  SOw 


See  also  35  L.  R.  A.  199. 
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ad  of  God  does  not  relieve  a  penon  from  lia- 
bility for  the  burnlDsr  of  a  bulldinflr  by  litrhtninff 
eoDveyed  thereto  by  a  wire  with  which  he  has 
neflrltgently,  and  without  the  owner^s  Irnowledfipe 
or  ooDsent,  coDoeoted  it  with  a  flaff-stalT  on  an- 
other buiidinK. 

4*  "NegU^enUy  connecting  a  building 
by  a  telephone  wire  with  the  fla^-stail  oa 
another  building  about  825  feet  distant  is  the 
fwozimate  cause  of  the  burning  of  the  former 
by  liflrhtniDff  conveyed  by  wire  from  such  fiag* 
staff. 

6.  Attaeliins  a  telephone  wire  to  a 
flag^-staff  on  a  bam  without  the  owner^s  con- 
sent or  knowledge,  and  leaving  it  connected 
only  with  a  pole  on  another  building,  renders 
one  liable  for  the  burning  of  the  bam  by  light- 
ning conveyed  by  the  wire  from  the  pole  on  the 
other  building. 

6.  The  expense  of  printings  ^  ^ttrge 
amount  of  unnecessary  matter  in  a  brief  with- 
out Justification  will  not  be  allowed  In  taxing 
costs  on  appeaL 

(Newman  and  Pinney^  JJ.,  dissent.) 
(October  2.  liBMj 


to  recover  damages  for  the  destruction  of 
plaintiff's  barn,  which  was  alleged  to  have 
been  caused  by  defendant's  negligeuce.  Af- 
firmed. 

Statement  by  Winslow,  J..* 

This  action  is  brought  to  recover  damages 
for  a  barn  and  its  contents,  burned,  as  plain- 
tiff claims,  by  reason  of  defendant's  negli- 
gence. Near  the  city  of  £au  Claire  there  is 
a  plateau  about  80  feet  above  the  level  of  the 
surrounding  country.  In  August,  1889,  two 
large  frame  buildings,  about  825  feet  distant 
from  each  other,  stooid  upon  this  plateau,  one 
being  a  county  fair  building,  known  as 
''Floral  Hall,"  and  the  other  being  the  barn 
of  the  plaintiff.  These  buildings  were  about 
the  same  height,  and  upon  the  top  or  ridge 
of  each  there  stood  a  flagpole  or  mast  20  to 
80  feet  in  height.  Prior  to  the  year  1888 
the  defendant  had  constructed  a  telephone 
line  from  the  highway' running  past  the  fair 
grounds.  In  September,  1888,  the  defendant 
placed  a  telephone  in  Floral  Hall,  and  con- 
nected it  with  No.  13  wire  with  its  telephone 
line  on  the  highway.  This  connecting  wire 
ran  from  the  highway  first  to  the  flagpole 
upon  plaintiff's  bam,  and  was  there  tied  to 
the  pole ;  from  thence  it  ran  directly  to  Floral 
Hall.  There  was  a  dispute  as  to  the  place 
where  this  wire  was  fastened  to  Floral  Hall, 
the  plaintiff's  witnesses  testifying  that  it 
was  fastened  directly  to  the  flagstaff  upon 
Floral  Hall,  a  foot  or  so  above  the  roof, 
while  the  defendant's  witnesses  claim  that 
it  was  attached  to  nails  on  the  side  of  the 
building.  The  plaintiff  gave  no  permission 
to  attach  the  wire  to  his  bam,  and  testifled 
that  he  had  no  knowledge  that  it  was  so  at- 
tached. A  ground  wire  from  the  telephone 
in  the  interior  of  Floral  Hall  ran  up  to  the 
flagstaff,  and  thence  a  distance  of  about  876 
feet  to  the  ground,  where  it  was  attached  to 
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an  iron  water  pipe.  Some  time  in  the  fall 
of  1888  the  defendant  took  out  the  telephone 
from  Floral  Hall,  together  with  the  insulatcnl 
wire  in  the  interior  of  the  builling.  The 
ground  wire  was  left  intact,  and  so  was  the 
wire  from  Floral  Hall  to  the  >*aro.  The 
wire  from  the  highway  to  Ju<  kson's  barn  was 
taken  down,  but  it  was  clain.i  d  b  the  plain- 
tiff's witnesses  that  a  consi<  eradie  piece  of 
said  wire  at  the  barn  end  iliere>f  was  left 
resting  upon  the  roof  of  tlie  Unra.  On  the 
night  of  the  20th  day  of  August,  1S89,  there 
was  considerable  rain.  At  about  4  o'clock 
in  the  morning  there  was  a  Hash  of  light 
ning,  which  was  described  by  the  witnesses 
as  a  blinding  flash,  and  which  was  thmiglit 
by  them  to  have  descended  upon  Floral  Hall. 
In  a  few  minutes  the  roof  of  plaintiff's  barn 
was  in  flames,  and  the  bam  and  its  contents 
were  destroyed.  Two  men  were  sleeping  in 
a  shed  or  building  upon  the  fair  ground,  and 
they  immediately  went  to  the  barn,  and  tes- 
tify that  the  flagpole  upon  Floral  Hall  was 
completely  shattered,  while  the  flagpole  upon 
the  barn  was  untouched.  The  plaintiff's 
claim  is  that  the  lightning  struck  Floral 
Hallj   and  was  conducted   oy  the  wire  to 

S'  Iaii\tiff's  barn,  and  set  it  on  fire,  and  that 
la* defendant  was  negligent  in  leaving  the 
^  ire 'thus  attached  to  the  bam.  Much  expert 
evidence  was  adduced  on  both  sides  as  to  the 
probability  of  lightning  passing  over  such 
a  wire  and  destroying  tlie  bam.  A  motion 
for  nonsuit  was  overruled,  as  was  also  a  mo- 
tion to  direct  a  verdict  for  defendant.  The 
jury  returned  a  soecial  verdict,  finding: 
First,  that  the  defenaant  connected  the  plain- 
tiff's barn  with  Floral  Hall  bv  means  of  a 
teleph')ne  wire  attached  to  the  flagstaff  of  the 
barn  and  to  the  flagstaff  on  Floral  Hall, 
without  any  interm^iate  attachment:  sec- 
ond, that  defendant  left  the  wire  so  located 
on  the  plaintiff's  barn  that  a  portion  of  the 
same  rested  on  the  roof ;  third,  that  the  bam 
was  thereby  subjected  to  danger  of  being 
destroyed  by  fire  caused  by  lightning  elec- 
tricity passing  over  such  wire  from  Floral 
Hall  to  the  barn :  fourth,  that  the  fire  was 
caused  by  lightning  electricity  so  passing 
over  said  wire ;  fifth,  that  in  so  leavinir  the 
bam  connected  with  Floral  Hall  the  defend- 
ant's servants  were  guilty  of  want  of  ordi- 
nary care ;  sixth,  that  such  want  of  ordinary 
care  was  the  proximate  cause  of  the  fire; 
seventh,  that  this  result  was  one  which  a 
person  reasonably  well  skilled  in  the  defend- 
ant's business  might  reasonably  have  ex- 
pected would  probably  occur ;  eighth,  that 
the  plaintiff  did  not  give  defendant  permis- 
sion to  attach  the  wire  to  his  barn ;  ninth, 
that  plaintiff  did  not  know,  before  the  fire, 
that  his  bam  was  connected  with  Floral  Hall 
by  the  wire ;  tenth,  that  he  did  not  know  of 
the  danger  before  the  fire ;  eleventh,  that  the 
plaintiff's  damages  were  |9, 258.  From  judg- 
ment for  the  plaintiff  upon  this  verdict  the 
defendant  appeals. 

Mr,  V.  W.  James,  with  Mewn.  Miller, 
Noyes  A  Miller*  for  appellant: 

The  proximate  cause  is  the  efiSdent  cause, 
the  one  that  aeoessarily  sets  the  other  im 
motion. 


im. 


Jackboh  v.  WiaooNsui  Tblephobb  Go. 


loa 


jStM  Jim.  Go,  y.  Boon,  95  U.  S.  117,  24  L. 
«).896. 

The  practical  oonstruction  of  "proximate 
^use"  by  the  coyarts  has  come  to  be  the  cause 
whidi  naturally  led  to,  and  which  might  have 
been  expected  to  be  directly  instrumental  in 
producing,  the  result. 

State  V,  Manche$ter  d  L.  Railroad,  53  N. 
H.  652;  Topsham  y.  LMwn,  65  Me.  449;  uMna 
hi.  Go.  Y.  Boon,  supra. 

The  proximate  cause  is  one  without  which 
Ibe  accident  would  not  have  occurred. 

Taylor  y.  Baldmn,  78  Cal.  517. 

In  determiniog  what  is  the  proximate 
<aa8e,  the  true  rule  is  that  the  injury  must  be 
tbe  natural  and  probable  consequence  of  the 
aegligenoe. 

Hoag  y.  LoJcB  Shore  d  M.  8.  R.  Ob.  85  Pa. 
^298,  27  Am.  Hep.  653;  Pennsylvania  B.  Oo.  y. 
Kerr,  02  Pa.  853.  1  Am.  Rep.  481;  Weit 
Mahanoy  Twp.  v.  Watson,  116  Pa.  844,  56  Am. 
Rep.  336;  Milwaukee  d  81.  P,  EL  Oo.  y.  KO- 
logg,  94  U.  8.  469,  24  L.  ed.  256;  Putnam  v. 
Broadway  d  8.  A.  B.  (Jo.  55  N.  Y.  108.  14 
Am.  Rep.  190;  Sharp  y.  Powell,  L.  R.  7  0  P. 
253;  Addisoo,  Torts,  p.  6. 

Direct  and  natural. 

Tope&a  y.  Tuitle,  5  Kan.  811. 

Such  as  might  probably  ensue  in  the  natu- 
ral and  ordinary  course  of  events. 

East  Tennessee.  V.  d  G.  B.  Go.  v.  Loekhart, 
19  Ala.  815;  Gerhard  y.  BaUs,  2  £1.  <& 
BL  490. 

Ordinary  and  natural. 

Henry  y.  Southern  Pae.  R.  Co.  50  Cal.  176. 

Such  as  according  to  common  experience  is 
likely  to  result. 

i>methur$t  v.  Independent  Cong.  Church 
Proprs.  in  Baton  Square,  2  L.  R  A.  695.  148 
Uass.  261. 

Such  as  according  to  common  experience 
and  the  usual  course  of  events  might  reason- 
ably be  anticipated. 

lloadley  v.  Northern  TVansp.  Co.  115  Mass. 
»4, 15  Am.  Rep.  106;  Derry  y.  PUtner,  118 
Mass.  131. 

Such  as  are  known  by  common  experience  to 
be  usually  in  sequence. 

Hoey  v.  FeUou,  11  C.  B.  N.  8.  14a 

Such  as  follows  according  to  the  usual  ex- 
perience of  mankind. 

Lane  v.  Atlantic  Works,  111  Mass.  186. 

In  Smith  y.  Green.  L.  R  1  0.  P.  Div.  92, 
Justice  Grove  was  of  the  opinion  that  the  ex- 
pression "natural"  was  unsatisfactory,  and  re- 
marked that  ^'normal,  or  likely  or  probably  of 
occurrence  in  the  ordinary  course  of  thlDgs" 
vou!d  perhaps  be  preferable. 

The  test  is  that  the  result  might  have  been 
foreseen. 

Ptnnsyhania  B.  Oo.  y.  BDpe,  80  Pa.  878,  21 
Am.  Rep.  100;  Atchison,  T.  d  8.  F.  B.  Co.  y. 
Stanford,  12  Kan.  854.  15  Am.  Rep.  862;  Poep- 
yrs  V.  Missouri,  K.  d  T.  B.  Oo.  67  Mo.  715. 
« Am.  Rep.  518;  Maher  v.  Winona  d  St.  P. 
&.  Co.  81  Minn.  401 ;  Pennsylvania  B  Oo.  y. 
Kerr,  62  Pa.  868, 1  Am.  Rep.  481;  Morrisons. 
Dotis,  20  Pa.  171,  57  Am.  Dec.  695;  Lynch  v. 
Knight,  9  H.  L.  Cas.  577;  Oraterv.  Binninger, 
33  N.  J.  L.  518.  97  Am.  Dec.  787:  MeGrew  y. 
^ne.  58  Pa.  436;  Henry  v.  Southern  Pae.  B, 
Co.  50  Cal.  176;  Doggett  v.  Bielnnmd  d  D.  B. 
Vs.  78  N.  0.  805;  Stanley  v.  Union  Depot  B  I 
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Oo.  114  Mo.  606;  Weiek  y.  Lander,  76  Dl.  98; 
Daniels  v.  Ballantine,  28  Ohio  Su  582, 18  Am. 
Rep.  264:  Pent  v.  Toledo,  P.  d  W.  B.  Co.  59 
111.  849,  14  Am.  Rep.  18;  Greenland  v.  Chap- 
lain, 5  £xch.  243;  Atkinson  v.  Goodrich 
Transp.  Co.  60  Wis  141,  50  Am.  Rep.  852. 

Although  the  defendant  may  have  been 
negligent,  and  the  plaintiff  may  have  suffered 
an  injury,  tbe  latter  must  fail  in  his  action 
against  the  former  unless  the  connection  be- 
tween the  negligence  and  the  injury  can  be 
made  out 

Adkinsy.  Atlantic  d  C.  A.  B.  Co.  27  8.  C.  71; 
Daniel  v.  Metropolitan  B.  Co.  L.  R.  8  C.  P.  591; 
Williams  v.  Great  Western  B.  Oo.  L.  R.  9 
Ezch.  157;  Holmes  v.  Fonddu  Lac,  42  Wis.  282; 
Sharp  V.  Powell,  L.  R  7  C.  P.  258;  Heg.  v. 
Bennett  A  Jur.  N.  8. 1088;  Vedderv.  Hildreth, 
2  Wis.  429;  Ward  y.  Milwaukee  d  St.  P.  B.  Co. 
29  Wis.  144;  Barris  y.  Cameron,  81  Wia. 
239. 

It  is  a  complete  defence  that  an  injury  re- 
sulted from  the  act  of  God. 

Blpthe  y.  Birmingham  Water  Works  Co.  11 
Exch.  781;  Blythe  v.  Denver.d  B.  G.  B.  Co.  11 
L.  R  A.  615,  15  Colo.|83d;  Baltimore  d  0.  B. 
Co.  V.  Sulpher  Springs  Independent  School 
Diet.  96  Pa.  65,  42  Am.  Rep.  529;  Knoll  v 
Light,  76  Pa.  268;  Flori  v.  A  I.ouis,  69  Mo. 
841,  83  Am.  Rep.  504;  Borchardt  v.  Wausau 
Boom  Co.  54  Wis.  107.  41  Am.  Rep.  12;  Mich- 
igan Cent.  B.  Co.  v.  Burrotos,  83  Mich.  6;  Long 
V.  Pennsylvania  B.  Oo,UL.R.  A.  741,  147 
Pa.  848. 

Kegligence  must  be  shown  by  aflSrmative 
proof. 

Bailey.  Master's  Liability.  503.  508;  So  Ren^ 
son  v.  Menasha  Paper  d  Pulp  Co.  56  Wis  33S; 
Hiekcy  y.  Chicago,  M.  d  St.  P.  R.  Co.  64  Wis. 
649;  Sherman  v.  Menominee  River  Lumber  Co. 
77  Wis.  22;  Gores  v.  Graff,  Id.  174;  Behling  y. 
South  West  Pennsylvania  Pipe  Lines,  160  Pa. 
859;  TrapneU  v.  Red  Oak  Junction,  76  Iowa. 
744;  Payne  y.  Forty-Second  Street  d  G.  Street 
Ferry  R.  Co.  8  Jones  &  8.  8. 

Mr.  W.  H.  Stafford,  with  Messrs.  H.  H. 
Hayden  and  T.  F.  Frawley,  for  respond- 
ent. 

The  fact  that  a  natural  cause  contributed  to 
produce  the  injury  which  would  not  have  hap- 
pened without  the  unlawful  act  of  the  defend- 
ant, does  not  make  it  an  act  of  Qod  and  excuse 
the  defendant. 

2  Thomp.  Neg.  1067;  Whart.  Neg.  §  86; 
Bomney  Marsh  v.  Trinity  House  Corporation, 
L.  R  5  Exch.  204;  Kllet  v.  St  Louis,  K.  0.  d 
N.  B.  Oo.  76  Mo.  518;  Piedmont  d  C.  R.  Co. 
y.  McKenzie,  75  Md.  458;  Polaek  v.  Pioche,  85 
Cal.  416.  95  Am.  Dec.  115.  and  cases  cited; 
Chidester  v.  ConsolidaUd  Ditch  Co.  59  Cal.  197; 
Badgers  Y.  Central  Pae.  R.  Co.  67  Cal.  607; 
South  Western  Teleg.  d  Teleph.  Go.  v.  Robinson, 
16  L.  R  A.  545.  50  Fed.  Rep.  810;  Dickinson 
V.  BoyU,  17  Pick.  78,  28  Am.  Dec.  281;  Salis- 
bury y.  Herchenroder,  108  Mass.  458,  8  Am. 
Rep.  854;  George  v.  Fisk,  82  N.  H.  32;  Me- 
Arthur  v.  Sears,  21  Wend.  196;  Pittsburgh  y. 
Grier,  22  Pa.  54.  60  Am.  Dec.  65;  ScoU  y. 
Hunter,  46  Pa.  192,  84  Am.  Dec.  542-  Livezey 
v.  Philadelphia,  64  Pa.  106,  8  Am.  Rep.  578; 
Baltimore  d  0.  B.  Co.  v.  SulpJier  Springs  In- 
dependent School  Dist.  96  Pa.  65.  42  Am.  Rep. 
52ft*  Couts  y.  Neer,  70  Tex.  468;  Gleeson  y.  Vir- 
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givia  Midland  R  Co.  140  U.  S.  485,  85  L.  ed. 
458. 

Ad  act  of  God  is  such  an  iDevitable  accideDt 
as  occurs  without  any  ioterveDtioD  of  man. 

1  Am.  &  £d^.  Encyclop.  Law,  p.  174;  Me- 
Qrexo  v.  Stone,  53  Pa.  436. 

If  mau's  neglifcence  iD  any  way  contributed 
to  the  injury  which  has  been  brought  about,  be 
will  not  be  excused  by  showing  that  an  act  of 
God  contributed  thereto. 

Siardet  ▼.  HaU,  4  Binir.  607;  Orotitni  v.  FiUh, 
12  Conn.  410,  81  Am.  Dec.  745;  (ifnverte  y. 
Brainerd,  27  Conn.  607;  Sherman  v.  WelU,  28 
Barb.  408;  MichaeU  y.  New  York  Cent,  R  Co.  80 
N.  Y.  564,  86  Am.  Dec.  415;  Memphis  <fc  C.  R 
Go.Y, Reeves,  77  U.S.  10  Wall.  176,  19  L.  ed.  909. 

Defendant  was  guilty  ot  a  want  of  ordinary 
care  in  leaving  its  wire  stretched  from  the  stuff 
on  floral  hall  and  resting  on  the  roof  of  plain- 
tiff's bam. 

A  person  guilty  of  negligence  should  be  re- 
sponsible for  all  the  consequences  which  a 
prudent  and  experienced  man,  fully  acquainted 
with  all  the  circumstances  which  in  fact  existed, 
whether  the^  wou^  baye  been  ascertained  by 
reasonable  diligence  or  not,  would  haye  thought 
at  the  time  of  the  negligent  act  reasonably  pos- 
sible to  follow  if  they  had  been  suggested  to 
bis  mind. 

1  Shearm.  &  Redf.  Neg.  29;  Submarine 
Teleg.  Go.  y.  Dickson,  15  C.  B,  N.  S.  759;  Eiff- 
gins  y.  Dewey,  107  Mass.  494,  9  Am.  Rep.  68; 
Lowery  y.  Manhattan  R  Co.  99  N.  Y.  158,  52 
Am.  Rep.  12;  Malwavkes  d  St.  P.  R  Co.  y. 
Keflogg,  94  U.  8.  469,  24  L.  ed.  256. 

Defendant  having  inyaded  plaintiff's  bam 
without  his  knowledge  or  consent,  and  left  its 
wire  resting  on  the  roof  of  such  bam,  thereby 
creating  a  nuisance,  was  liable  for  resulting 
damages,  irrespective  of  the  question  of  negli- 
gence. 

Wood,  Nuisances,  ?§  129,  181;  Matthews  y. 
West  lA)ndon  Water  Works  Co.  8  Campb.  408; 
MiUs  V.  Hall,  9  Wend.  815.  24  Am.  Dec.  160; 
Renwiek  v.  Morris.  8  Hill,  621;  Com  v.  Rvggles, 
10  Mass.  391;  Cahillv.  Eastman,  18  Minn.  824, 
10  Am.  Rep.  184;  Hay  y.  Cohoes  Co.2N.  Y. 
159,  51  Am.  Dec.  279;  Congreve  v.  Smith,  18 
N.  Y.  79;  Congreve  y.  Morgan,  18  N.  Y.  84,  72 
Am.  Dec.  495;  Irvine  y.  Wood,  51  N.  Y.  224, 
10  Am.  Rep.  608;  RMnson  y.  Bohr,  2  L.  R. 
A.  366,  78  Wis.  486. 

Where  a  person  or  corporation  is  authorized 
to  do  an  act  in  itself  a  nuisance,  proper  care  in 
its  doing  will  shield  such  person  or  corporation 
from  any  resulting  damage,  bnt  if  such  person 
or  corporation  exceedsthe  powers  conferred  and 
does  an  act  that  is  not  within  the  scope  of  the 
power  granted  their  acts  area  nuisance,  and  no 
degree  of  care  or  skill  will  shield  them  from 
liability  for  the  injury  resulting  therefrom. 

Wood,  Nuisances,  §§  129-131;  Fletcher  ▼. 
Rylands,  L.  R.  1  Exch.  265;  Matthews  y.  West 
London  Water  Works  Co.  supra;  Phiniey  v. 
Augusta,  47  Ga.  268;  Com.  y.  Ruggles,  10  Mass. 
891;  CahiU  y,  Eastman,  supra. 

One  who  yiolates  duty  owed  to  others,  or 
who  commits  a  tortious  or  wrongfully  negli- 
gent act,  is  liable  for  all  the  consequences 
which  ensue  in  the  usual  and  natural  course 
of  events,  though  they  are  produced  imme- 
diately by  interyening  causes,  if  the  latter 
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were  set  in  motion  by  the  original  wrongful 
act 

Milwaukee  dt  St.  P.  R.  09.  ▼.  KeUogg,  94  U. 
S.  469.  24  L.  ed.  256;  Forney  v.  Geldmaeher,!^ 
Mo.  118, 42  Am.  Rep.  888;  Salisbury  y.  Beiehen 
roder,  106  Mass.  458,  8  Am.  Rep.  864. 

One  who  violates  a  duty  owe!  to  others,  or 
who  commits  a  tortious  or  wrongful  negligent 
act,  is  liable,  not  only  for  those  injuries  which 
are  the  direct  and  immediate  consequences  of 
his  act.  but  for  such  consequential  injuries  as, 
according  to  common  experience,  are  likely  to* 
and  in  fact  do  result  from  his  act. 

McDonald  v.  Snelling,  14  Allen,  290, 92  Am. 
Dec,  7C8;  Wellington  y.  Downer  Kerosene  Oit 
Co.  104  Mass.  64;  Derry  y.  Flitner,  118  Mass. 
181,  and  cases  in  opinion;  Ehrgott  y.  Ntii 
York,  96  N.  Y.  264,  48  Am.  Rep.  622. 

If  damage  is  caused  by  the  concurring  force 
of  defendant's  negligence  and  some  other  cause 
for  which  he  is  not  responsible,  including  the 
act  of  God,  the  defendant  is  nevertheless  re- 
sponsible if  thedamac^e  would  not  have  oc- 
curred except  for  the  defendant's  act. 

Whart.  Neg.  128;  Shearm.  &  Redf.  Neg.  39; 
Siordet  y.  Hall,  4  Ring.  607;  Cook  v.  Oourdin, 
2  Nott  &  McC.  19;  Firth  y.  Bowling  Iron  Co, 
L.  R  8  C.  P.  Diy.  254;  Woodward  v.  Ahom,  35 
Me.  271, 58  Am.  Dec  699;  Salisbury  y.  Hereftcn- 
roder,  supra;  Bostunck  y.  Baltimore  d  0.  R. 
Co.  46  N.  Y.  712;  HoUaday  y.  Eennard,  79  U. 
S.  12  Wall.  254,  20  L.  ed.  890. 

It  is  no  defense  that  a  particular  injurious 
consequence  is  improbable  and  not  to  be  rea^ 
son  ably  expected,  if  it  really  appear  that  it 
naturally  followed  from  the  negligence  under 
examination. 

Whart.  Neg.  §  77. 

A  man  who  sets  a  fire  on  his  own  land,  neg- 
ligently, is  liable  for  injuries  done  by  its  direct 
communication  to  his  neighbor's  land,  and 
whether  or  not  he  might  reasonably  have  an- 
ticipated the  particular  manner  and  direction 
in  which  it  was  communicated. 

Smith  V.  London  d:  S.  W.  R  Oo.luK  6  C. 
P.  14.  L.  R.  5  C.  P.  98;  Beven,  Employers' 
Liability  for  Negligence  of  Servants.  80,  81; 
Tubervil  y.  Stamp.  1  Salk.  18,  2  Balk.  726,  1 
Ld.  Raym.  264,3  Ld.  Ravm.  875,  Comyns,82, 
Comb.  459,  Skin.  681. 12  Mod.  152,  Carth.  425, 
Holt,  9;  Fiilller  v.  Phippnrd,  11  Q.  B.  847; 
Barnard  y.  Poor,  21  Pick.  878;  Perley  y.  East- 
ern R.  Co.  98  Mass.  414,  96  Am.  Dec.  645; 
Salisbury  v.  Herclienroder,  supra;  Higgins  v. 
Dewey,  107  Mns.s.  494,  9  Am.  Rep.  63;  Hill  v. 
Winsor,  118  Mass.  251;  Atkinson  y.  Ooodrich 
Transp.  Co.  60  Wis.  141,  50  Am.  Rep.  852. 

The  stretching  of  electric  wires  over  the 
roofs  of  buildin«r8  by  reason  of  the  fact  that 
it  is  liable  to  originate  fires,  is  a  nuisance. 

Wood,  Nuisances,  §  140a;  Electric  Improve- 
ment Co.  V.  San  Francisco,  13  L.  R.  A.  131, 
45  Fed.  Rep.  593. 

The  act  of  the  defendant  was  the  proximate 
cause  of  the  plaintiff's  loss. 

Whart.  Neg.  §  2;  Shearm.  &  Redf.  Ne- 
§§  29,  Z()\  Burrows  v.  March  Oas  d  Coke  Co.  ^ 
Exch.  67:  Smith  v.  London  d  S.  W.  JR.  Co.  K 
R.  6  C.  P.  21 ;  Submarine  Teleg.  Co.  y.  Dick- 
sou,  15  C,  B.  N.  S.  759:  ScoU  v.  Shepherd,  2  W. 
Bl.  892;  Lynch  y.  Nurdin.  1  Q.  B.  29;  For- 
mer y.  Qeldmecher,  13  Am.  Rep.  790;  Vaugharh 
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▼.  Mtnlow,  8  BiDg.  N.  C.  468:  Baltimore  Oity 
Pm.  B,  Go.  ▼.  Memp,  61  Md.  74;  FUfweU  v. 
Dttene^,  8  Ciuh.  800,  60  Am.  Dec.  788;  Hig- 
gins  y.  J>etDejf,  107  Mass.  494,  0  Am.  Rep.  68; 
MetaUie  Compreuion  CasttJig  Go.  y.  Fiichburg 
R  Co,  109  Man.  27r  12  Am.  Rep.  689;  Beau- 
ehampy,  Saginaw  Min.  Co.  50  Blich.  168,  46 
Am.  Rep.  80;  Origgi  v.  FTeekenstein,  14  Minn. 
81. 100  Am.  Dec.  109;  Johnton  v.  Chicago,  M, 
«e  8t,  P,  R.  Co.  81  Minn.  67:  Ehrgoti  y.  New 
York,  06  N.  Y.  264,  48  Am.  Rep.  622;  Loicery 
▼.  Manhattan  JR.  Go.  99  N.  Y.  158.  52  Am. 
Bep.  12;  Jlilwaukee  d  St.  P.  B.  Co,  y.  Kellogg, 
94  U.  8.  469,  24  L.  ed.  256;  Kellogg  y.  C/iieago 
d  N.  W.  B.  Co.  26  Wis.  228,  7  Am.  Rep.  69; 
Brown  y.  Chicago,  M.  d  St.  P,  R  Co.  U  Wis. 
842,  41  Am.  Rep.  41;  Atkinoon  y.  Qoodrieh 
Trantp.  Co.  60  Wis.  141,  60  Am.  Rep.  852; 
Fowler  y.  Chicago  AN.  W.  R  Co.  61  Wis.  159. 

The  proximate  cause  of  the  Injury  is  ordi- 
oarily  for  the  Jury.  It  is  not  a  question  of 
science  or  legal  knowledge.  It  is  to  be  deter- 
mined as  a  fact  in  Yiew  of  all  the  drcum- 
stances  of  fact  attending  it. 

Vaughn  y.  TaffVaU R  Co.Z  Hnrlst.  & N.  98; 
Bmithv.  London  dk  S.  W.  R  Co.  h.  ^  6  G.  P. 
98;  GoUin$  y.  Middle  Lewi  Gomn.  L.  9.  4  C. 
P.  279;  Bomneif  Manh  y.  Trinity  ffouee  Corp. 
L  R  5  Exch.  204,  aflarmed,  L.  R.  7  Exch. 
247;  Sneeeby  y.  Lancashire  df  T.  B.  Go.  L.  R. 
9  Q.  B.  268;  Bgme  y.  Wilson,  15  Lr.  C.  L.  Rep. 
382;  The  George  df  Bichard,  L.  R.  8  Adm.  & 
£cc1.  Rep.  466;  Jones  y.  Boyce,  1  Stark.  498; 
Butler  y.Wildman,  8  Bam.  &  Aid.  898;Fa/i- 
denburgh  y.  Truax,  4  Denio.  464;  Fent  y. 
Toledo,  P.  dt  W.  B.  Go.  59  HI.  849, 14  Am.  Rep. 
18;  Marcy  y.  MerchanUt  Mui.  Jns.  Go.  19 
La.  Ann.  888;  Perley  v.  Eastern  R  Go.  ^ 
Mass.  414,  96  Am.  Dec.  645;  Lund  y.  Tyngs- 
boro,  11  Cusb.  568,  59  Am.  Dec.  159;  Biggins 
T.  Deirnf,  supra;  Annapolis  d  E.  B.  Co.  y. 
Gantt,  39  Ma.  115;  Brady  y.  Northitestern  Ins. 
Co.  11  Mich.  425;  Hoyt  y.  Jeffers,  80  Mich. 
181;  Barton  y.  Home  Ins.  Co.  of  New  York.  42 
Mo.  156,  97  Am.  Dec.  829;  Kuhn  v.  Jeitett,  82 
N.J.  Eq.  647;  St.  John  T.American  Mut.  F. 
Ins.  Co.  11  N.  Y.  519;  Louisiana  Mvt.  Ins. 
Co.  y.  Tweed,  74  U.  8.  7  Wall.  44.  19  L.  ed. 
65;  Milwaukee  d  St.  P.  B.  Co.  y.  Kellogg,  94 
V.  8.  469,  24  L.  ed.  266;  ./Etna  Ins.  Go.  y. 
Boon,  95  U.  8.  117.  24  L.  ed.  895;  Kellogg  y. 
Chicago  d  N.  W.  B.  Co.  26  Wis.  228,  7  Am. 
Rep.  69;  Broton  y.  Chicago,  M.  d  St.  P.  B.  Co. 
54  Wis.  842,  41  Am.  Rep.  41;  Atkinson  v. 
Goodrich  Transp.  Co.  60  Wis.  141.  50  Am. 
Rep.  352;  Kreuziger  y.  Chicauo  d  N.  W.  R.  Co. 
73  Wis.  158:  Spaulding  y.  S/ierman,  75  Wis. 
77:  Baltzer  y.  Chic4igo,  M.  d  N.  B.  Go.  83  Wis. 
459. 

Winslowy  J.,  deliyered  the  opinion  of  the 
court: 

It  was  strenuously  and  ably  ar^^ed  by  the 
appellant's  counsel  that  the  evidence  did 
not  show  that  the  negligent  act  of  defendant 
was  the  proximate  cause  of  the  burning?  of 
plaintiff's  bam.  The  rule  is  vie\\  settled  in 
this  state  that,  in  order  to  render  a  negligent 
•ct  the  proximate  cause  of  an  injury,  it  must 
appear  ''that  the  injury  was  the  natural  and 
probable  consequence  of  the  negligence  or 
YroDgful  act,  and  that  it  ought  to  have  been 
foreseen  in  the  light  of  the  attending  circum- 
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stances.*  Atkinson  y.  Qoodrieh  Transp.  Go. 
60  Wis.  141,  156,  50  Am.  Rep.  852 ;  Marvin^ 
y.  Chicago,  M.  d  St.  P.  B.  Co.  79  Wis.  140, 
11  L.  R.  A.  506.  The  jury  found  all  the 
elements  necessury  to  constitute  the  negligent 
act  of  the  defendant  the  proximate  cause  of 
the  burning  of  the  barn  within  this  rule, 
and  the  question  is  whether  the  evidenco 
justifies  such  finding.  It  is  said  that  th& 
striking  of  a  building  by  lightning  is  a  very 
infrequent  occurrence,  and  that  it  could  not 
be  reasonably  anticipated  by  any  one.  It  !»> 
true  that  the  number  of  buildings  which  are- 
struck  by  lightning,  as  compared  ^ith  the 
whole  number  of  buildings  in  any  given  lo- 
cality, is  yery  small ;  but  this  fact  by  no* 
means  seems  to  us  to  be  the  final  or  control- 
ling test  of  the  question  of  probability.  In 
this  case  there  was  a  building  situated  upon> 
a  high  plateau  from  80  to  90  feet  above  the 
level  of  the  surrounding  country,  with  a  flag- 

Sole  upon  the  roof  about  25  feet  in  height. 
[ow,  there  are  some  facts  of  common  know- 
ledge known  to  every  reasonable  person  who* 
has  passed  the  aire  of  childhood.  Among 
these  facts  are  that  in  this  latitude  there  are 
at  certain  seasons  of  the  year  frequent  and 
yiolent  thunderstorms ;  that  at  such  times  the- 
clouds  are  heayily  charged  with  electricity, 
which  constantly  finds  its  way  to  the  earth 
in  what  we  call  strokes  of  lightning;  that 
these  lightning  strokes,  in  the  great  majority 
of  cases,  strike  prominent  objects,  such  a» 
trees,  poles,  and  high  buildings,  and  follow 
them  to  the  ground ;  that  fire  is  frequently 
the  result  of  such  strokes.  These  facts  are 
well  known  to  all  persons,  and  no  proof  of 
them  by  expert  eyidence  is  necessary.  Can 
we  say,  as  matter  of  law,  in  view  of  these 
well-known  facts,  that  it  was  entirely  im- 
probable that  a  building  situated,  as  Floral 
Hall  was,  upon  the  highest  ground  in  the 
yicinity,  with  a  flagpole  upon  it,  should  be 
struck  by  a  discharge  of  lightning,  simply 
because  many  buildings  in  such  situations 
escape  the  stroke  for  years?  We  think  not. 
But  it  is  said  that  it  was  simply  a  matter  of 
conjecture  whether  the  bolt  which  struck 
Floral  Hall  and  shattered  the  flagpole  was 
the  bolt  which  set  the  Are,  or  whether  the 
bam  was  fired  by  an  indepe  dent  stroke  of 
lightning  descending  upon  the  bam  at^or 
about  the  same  time  that  Floral  Hall  was- 
struck.  In  considering  tliis  question,  refer- 
ence to  the  evidence  is  necessary.  The  eyi- 
dence seems  very  conclusive  that  the  barn 
was  fired  by  a  stroke  of  lightning,  and  that 
Floral  Hall  was  struck  by  lightning,  and  it» 
flagpole  shattered,  a  very  few  minutes — per- 
haps only  seconds — before  the  blaze  broke  out 
on  the  roof  of  the  barn.  These  two  facts  are 
not  open  to  doubt  under  the  evidence.  There 
were  two  witnesses  sleeping  in  buildings  ou 
the  fair  grounds  within  a  few  hundred  feet 
of  the  hall.  Both  testify  that  they  were 
awake,  and  saw  the  flash  of  lightning,  and 
that  it  was  right  in  the  direction  of  Floral 
Hall.  They  immediately  went  out,  found 
the  bam  burning,  and  the  flagpole  on  Floral 
Hall  shattered,  while  the  flagpole  on  the  barn 
was  uninjured.  These  witnesses,  as  well  as 
several  others  who  claim  to  have  seen  the 
flash,  say  that  there  was  but  one  flash,  one 
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report,  one  "straight  streak  of  lightninji:,*' 
^ like  a  streak  of  hot  iron."  There  was  also 
evidence  that  the  flagpole  was  only  shattered 
down  to  about  the  place  where  the  wire  lead- 
ing to  the  barn  was  fastened,  and  that  the 
ground  wire,  which  seems  to  have  been  at- 
tached to  the  flagpole  Just  below  the  bam 
wire,  was  burned  for  a  distance  of  four  or 
five  feet  from  the  pole.  No  damage  was  done 
to  Floral  Hall  beyond  the  shattering  of  the 
pole.  If  these  facts  were  all  true,  it  would 
seem  that  the^  pointed  pretty  satisfactorily 
to  the  conclusion  that  the  bolt  which  struck 
Floral  Hall  was  the  same  bolt  which  flred  the 
barn.  Certainly  a  verdict  to  that  effect, 
based  on  evidence  establishing  these  facts, 
•could  not  be  said  to  be  based  on  conjecture. 

It  is,  however,  argued  that  it  is  entirely 
improbable,  if  not  well-ni^h  impossible, 
that  a  bolt  of  lightning  striking  the  bam 
would  be  conducted  by  a  telephone  wire  over 
:&  span  of  800  feet  to  another  building,  at 
least  in  sufiicient  quantity  to  fire  the  second 
building.  This  raises  a  scientific  question, 
necessarily  depending  largely  upon  the  opin- 
ions of  expert  witnesses.  A  considerable 
number  of  such  witnesses  were  examined  on 
l)oth  sides.  The  experts  called  by  the  plain- 
tiff testified  that  if  the  loose  end  of  the  wire 
was  left  resting  on  the  roof  of  the  barn,  and 
the  roof  and  sides  were  wet  with  rain,  the 
wire  and  wet  barn  would  form  a  relatively 
good  conductor  of  electricity;  that  such  a 
wire  would  carry  sufficient  electricity  to 
-fltart  a  fire,  and  would  form,  under  the  cir- 
cumstances, a  good  path  to  the  ground ;  that 
a  part,  at  least,  of  the  bolt  would  probably 
follow  this  path  to  the  ground  ;  and  that  all 
these  facts  haye  been  known  for  years,  and 
the  danger  to  the  barn  resulting  therefrom 
was  reasonably  to  be  anticipate.  On  the 
other  hand,  an  equal  numb^  of  experts  upon 
the  other  side  were  of  opinion  that  it  would 
be  very  improbable.  If  not  impossible,  for 
fluch  a  wire,  under  the  circumstances,  to 
■carry  sufficient  lightning  to  set  the  barn  on 
tie,  and  that  the  liirhtning  would  undoubt- 
edly seek  some  shorter  path  to  the  earth.  We 
cannot  undertake  to  compare  and  decide 
which  class  of  experts  were  the  best  qualified 
to  speak  authoritatively  upon  this  scientific 
-question.  They  all  qualified  themselves  so 
4IS  to  make  tiieir  testimony  admissible  as  ex- 
pert evidence.  Nor  can  we  undertake  to  de- 
cide this  question  of  science  ourselves.  It 
was  properly  a  question  for  the  jury  after 
having  heard  the  circumstances  of  the  case 
and  the  opinions  of  the  experts,  and  we  can- 
not say  that  the  jury  have  decided  wrongly 
vpon  the  question. 

The  further  argument  is  made  that  the 
stroke  of  lightning  was  the  "act  of  God,"  for 
which  no  one  is  responsible.  Certainly  a 
stroke  of  lightning  is  an  "act  of  Ood ;"  but 
that  is  not  the  question  here  presented,  or 
rather  another  element — i,  e.  the  negligence 
of  man— is  added  to  the  question,  which  ma- 
terially alters  its  loope.  If  I,  owning  a  high 
mast  or  building,  which  I  know  is  so  situated 
AS  to  be  very  likely  to  be  struck  by  light- 
ning, construct  an  attractive  path  for  the 
lightning  to  my  neighbor's  roof,  so  that  his 
Ihouse  is  destroyed  by  a  bolt  which  strikes 
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my  mast  or  building,  shall  I  escape  liabili^ 
for  my  negligent  or  wrongful  act  by  pleaa- 
ing  that  the  lightning  was  the  act  of  Qod. 
Certainly  not.  I  invited  the  stroke  of  one  of 
the  most  destructive  powers  of  nature,  and 
negligently  turned  its  course  to  my  neigh- 
bor's property.  The  principle  is  the  same 
as  that  involved  in  the  case  of  Borehardt  v. 
Wausau  Boom  Co,  54  Wis.  107,  41  Am.  Rep. 
12.  The  lightning  stroke  is  in  no  ffreater 
degree  the  act  of  Ood  than  the  usual  freshet 
occurring  in  a  river.  Our  conclusion  is  that 
the  court  properly  refused  to  grant  a  nonsuit, 
and  also  properly  refused  to  direct  a  verdict 
for  the  defendant. 

Two  instructions  were  asked  by  the  defend- 
ant and  refused  by  the  court,  as  follows: 
"No  default,  negligence,  or  want  of  care  on 
the  part  of  the  aefeudant  can  be  presumed, 
but  it  is  for  the  plaintiff  to  satisfy  you  by  a 
fair  preponderance  of  the  credible  testimony 
that  the  defendant  was  negligent,  and,  unless 
the  evidence  shall  satisfy  you,  you  must  find 
that  there  was  no  ne^liKence  on  the  defend- 
ant's part. "  If,  in  your  opinion,  any  witneiss 
has  testified  falsely  as  to  any  one  material 
fnct,  then  you  are  at  liberty  to  disregaid  any 
other  uncorroborated  testimony  eiven  by  such 
witness."  As  to  the  first  of  these  instruc- 
tions, it  was  substantially  given  by  the  court 
in  the  general  charge  in  far  stroni^er  terms 
than  it  was  asked  by  the  appellant.  Sub- 
stantially the  same  remarks  apply  to  the  sec- 
ond instruction  asked.  The  jury  were  most 
fully  and  carefully  instructed  as  to  their  duty 
in  weighing  and  judging  of  the  credibility 
of  witnesses,  and,  though  the  language  of  the 
instruction  was  not  ffiven,  it  is  not  seen  how 
the  instruction  asked  could  have  added  any- 
thing to  the  unusually  careful  and  clear  cau- 
tions which  were  given  them  by  the  court. 

A  question  is  raised  as  to  the  form  of  cer- 
tain questions  put  to  the  plaintiff's  experts. 
We  have  examined  them,  and  find  no  error. 

The  respondent's  brief  contains  147  pages. 
There  is  no  justification  for  so  long  a  brief 
in  this  case.  It  is  an  abuse  of  the  privilege 
of  counsel,  and  a  hinderance.  rather  than  an 
aid,  to  the  court.  All  the  questions  in  the 
case  could  be  fully  discussed  in  less  than 
one  third  the  space.  In  taxing  costs  the 
clerk  will  only  allow  the  respondent  for  his 
brief  the  expense  of  printing  40  pages. 

Judgment  affirmed, 

NewmAn*  e/.,  dissenting: 

The  cause  of  damages  is  proximate  only 
when  it  might  reasonably  have  been  expected 
by  a  man  of  ordinary  intelligence  and  pru- 
dence that  such  damages  would  result  from 
that  cause.  Atkinson  v.  Ooodrich  Transp.  Cd. 
60  Wis.  141,  50  Am.  Rep.  853.  The  dam- 
ages, as  a  consequence  of  the  negligent  act 
or  omission,  must  be  both  natural  and  prob- 
able. Barton  v.  Pepin  Countv  Agr,  Soe,  88 
Wis.  19.  It  cannot  be  said  of  any  particu- 
lar building  that  it  is  probable  that  it  will 
be  struck  by  1  ightning.  The  chances  are  very 
largely  against  it.  It  could  not  have  been 
foreseen  as  likely  to  happen  that  either  Floral 
Hall  or  the  plaintiff's  barn  would  be  struck 
bv  lightning.  That  might  be,  in  the  course 
of  nature,  but  could  not  be  anticipated  a» 
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fiobable.  The  nefflect  of  the  defendant  to 
remove  the  wire  did  not  increase  the  danger 
or  probability  tliat  either  building  would  be 
ftnick.  At  most,  it  only  rendered  it  pos- 
sible that,  in  case  either  was  struck,  fire 
might  be  communicated   to  the  other.     It 


oould  not  be  the  cause  of  either  building  be- 
ing struck.  It  was  a  condition,  rather  than 
the  cause,  of  the  damages.  If  a  cause  at  all, 
it  was  a  remote  cause. 

Pinney»  </.;    I  concur  in  the  foregoing 
opinion  by  Mr,  Justice 


MISSOURI  8UPRE&IE  COURT  (In  Banc). 


A.  B.  HAVENS  ^'t  at 

V. 

^EBMANIA     FIRE     INSURANCE    CO. 
et  al.,  ReapU.,  and  Theodore  B.  SAGE 
et  al.,  AppU, 


(. 


.Mo. 


.) 


l.'Coneiirreiit  policies  of  Insanuice,  as 

wdl  as  a  sinirle  polloy,  are  ffovemed  by  Rev. 
StaU  1879, 1  SOO.  making  the  amount  of  iosu  ranee 
written  oonoluaive  as  to  the  value  of  real  property 
where  the  property  la  wholly  destroyed.  The 
aggregate  of  the  several  policies  is  in  such  case  to 
be  taken  as  the  value  of  the  property. 

f.  Asttpiilatioii  that  property  ineured 
shall  be  considered  personal  property 

cannot  change  the  nature  of  real  property  so  as 
to  take  it  out  of  the  operation  of  a  statute  mak- 
ing the  amount  of  insurance  written  on  sach 
property  conclusive  as  to  Its  value. 

3.  A  mill  and  machinery  therein  are 
wholly  destroyed  within  the  meaning  of  a 
statute  making  the  amount  of  insurance  written 
conclusive  as  to  the  value  of  the  property,  where 
nothing  was  saved  except  a  small  portion  of  ma- 
chinery valued  at  $C80,  while  the  whole  value  of 
the  property  was  $8,400,  although  the  value 
of  the  property  saved  is  to  be  deducted  from  the 
■recovery  on  the  polloy. 

(June  2B,  ISM.) 

APPEAL  by  defendants  Sage  et  al,  from  a 
judgment  of  ihe  Circuit  Court  for  Jackson 
County  deoylDfi:  their  claim  to  recovery  aniiuBt 
the  defendant  insurance  Companies  for  Josses 
occasioned  by  the  burning  of  properly  upon 
vhich  the  companies  had  issued  insurance 
policies.    Bevermd. 


Statement  by  Gantt,  J, : 

This  appeal  is  a  dispute  between  two  par- 
ties of  defendants  in  a  suit  upon  certain  fire 
insurance  policies.  The  original  plaintiffs 
were  Havens  &  Richardson,  but,  for  brevity, 
we  shall  refer  to  them  often  as  Havens  &  Co. , 
and  to  the  present  appellants  as  Sage  &  Co. 
We  shall  also  occasionally  treat  the  tire  in- 
surance companies  as  one  group.  Havens  & 
Co.  began  the  suit  by  a  petition  to  recover 
upon  the  policies,  whose  seneral  features 
will  be  mentioned  later.  Mr.  Sage  and  cer- 
tain other  parties,  claiming  under  him,  were 
made  defendants,  along  with  the  insurance 
companies.  Mr.  Sage  filed  a  separate  answer, 
asserting  an  interest  in  the  proceeds  of  the 
policies,  based  on  facts  hereafter  stated.  The 
other  defendants,  who  claimed  rights  under 
Sage,  set  up  their  respective  interests.  They 
ne&  not  be  particularly  described.  The  an- 
swers of  the  insurance  companies  were  in  the 
nature  of  cross- bills  of  interpleader,  declar- 
ing that  Havens  &  Co.  and  Sage  &  Co.  both 
laid  claim  to  the  proceedh  of  the  funds  sued 
for,  and  that  the  companies  were  ready  to  pay 
to  the  parties  entitled  thereto  any  sums  justly 
due  under  the  policies.  These  answers  also 
set  up  facts,  referred  to  further  along,  bear- 
ing on  the  extent  of  liability  of  de^ndants 
under  the  terms  of  the  policies.  The  cause 
was  tried  by  the  court,  and  the  following 
Judgment  rendered : 

**  And  now  come  all  the  parties  to  this  suit, 
by  their  respective  counsel,  and  trial  by  jury 
having  been  waived,  and  this  cause  having 
been  submitted  to  the  court  for  trial,  and  the 
court  being  well  advised  in  the  premises, 
doth  find :  That  the  property  described  in 
plaintiff's  petition  was  insured  by  the  above- 


ITOKi.— How    far  agoregaU  of  ufotnA  policies  It 
hindina  a»toiht  valvA  of  UimtittA  propmiy. 

In  the  absenoe  of  statutory  provlsloiis  and  In 
osethe  policies  are  not  valued  policies,  of  course 
the  actual  loss  only  can  be  recovered;  but  when 
tlie  policy  is  valued  and  the  loss  is  total,  the  face  of 
the  policy  Is  usually  regarded  as  the  measure  of 
^nuiges  to  be  recovered,  even  when  there  is  more 
Uttn  one  policy  upon  the  property. 

Thus  in  Westlnghouse  Biectrlo  Oo.  v.  Western 
J^am,  Co.,  «  La.  Ann.  28,  it  was  held  that  if  the 
property  was  valued  by  the  parties  prior  to  the  in- 
<iinuioe  and  the  policies  therefor  became  valued 
«iwi,  the  amount  for  which  each  polloy  is  written  is 
tin  imoant  which  will  be  allowed  in  case  of  loss. 

And  the  same  rule  was  held  In  case  the  polloy  Is 
•■de  a  valued  one  by  statute. 

The  oases  upon  this  question  seem  to  be  all  cited 
te  the  opinion  in  Havbnb  v.  OnucANiA  F.  Ins.  CX>. 

In  Oshkoeh  Cktt  Light  Oo.  v.  Germania  F.  Ins.  Co. 
^WJs.  451,  where  several  concurrent  policies  had 
^Mn  written  with  the  consent  of  the  respective 
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companies,  the  airerregate  was  held  to  be  conohi* 
sive  of  the  true  value  of  the  property  and  the 
measure  of  dnnuures  when  the  property  was  totally 
destroyed.  The  same  rule  had  been  applied  in  the 
prior  case  of  ReiUy  v.  Franklin  Ins.  Co.  of  St. 
Louis,  48  Wis.  449,  28  Am.  Bep.  662,  without  any 
discussion  upon  this  points 

So  in  Barnard  v.  National  F.  Ins.  Co.,  88  Mo.  App. 
100,  the  court  says  there  are  no  reasons  why  the  in- 
surer should  be  relieved  of  the  full  extent  of  the 
liability  provided  by  statute,  by  reason  of  the  ex- 
istence of  additional  insurance. 

In  <^een  Ins.  Go.  v.  Jefferson  loe  Co.,  04  Tex. 
678,  the  same  result  was  reached  in  a  different  way. 
The  court  held  that  the  statute  made  each  policy  a 
liquidated  demand  for  its  face  value  regardless  of 
the  amount  of  other  insurance  on  the  property  if 
the  other  Insurance  was  taken  with  the  consent  of 
the  insurer  thereby  permittlnir  recovery  of  the 
faoe  value  of  eaoh  policy  in  case  of  the  total  loss 
without  regard  to  whether  the  aggregate  amount 
of  the  policies  oould  be  regarded  as  the  valuation 
of  the  pronerty  or  not.  H.  P.  F. 


See  also  28  L.  R.  A.  796;  35  L.  R.  A.  227. 
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named  insurance  companies.  In  and  by  their 
five  written  policies  of  insurance,  ai^ainst 
loss  or  damage  by  fire,  as  follows :  On  the 
twostory  frame  shingle-roof  building  and 
additions,  and  one-story  frame  engine  and 
boiler  house  adjoining,  occupied  as  a  steam 
flouring  mill  in  Waldron,  Missouri,  in  the 
following  amounts : 

The  Hartford  Fire  InBuranoe  Company $  600 

City  of  London  Fire  iDBuranoe  Company 850 

Connecticut  Ff  re  Insaranoe  Company 760 

JBtna  Fire  Insurance  Company 600 

Germanla  Fire  Insurance  Company........  760 

SS,760 

"And  on  the  fixed  and  moyable  machinery, 
shafting  and  gearing,  except  boiler  and  en- 
gine oonnectioDS,  contained  in  the  above-de- 
scribed building,  in  the  following  amounts : 

The  Hartford  Fire  Insurance  Company $1,600 

City  of  London  Fire  Insurance  Company..  750 

The  Connecticut  Fire  Insurance  Company  660 

^tna  Fire  Insurance  Company 1.250 

$6,660 

**  That  said  insurance  was  effected  for  the 
use  and  benefit  of  plaintiffs,  to  the  extent  of 
their  interest  in  said  property,  and,  after 
satisfying  the  same,  then  for  the  use  and 
benefit  of  defendant  Theodore  B.  Sage.  That 
at  the  time  of  the  hereinafter  mentioned  fire 
the  interest  of  said  plaintiffs  in  said  property 
was  in  the  sum  of  $4,350  and  interest,  and 
after  satisfying  the  same,  and  subject  to  the 
same,  the  equitable  title  to  said  property  then 
belonged  to  said  defendant  Sage.  That  on 
the  6th  day  of  January,  1885,  said  property 
was  damaged  and  destroyed  by  fire,  and 
the  yalue  of  the  property  so  damaged  and 
destroyed  the  court  finds  to  be  $3,696,  as 
follows:  Buildings,  $1,575;  machinery, 
$2, 120.  And  the  court  arrives  at  this  finding 
of  values  as  follows:  The  court  finds  that 
he  total  value  of  the  mill  property,  includ- 
ing adjoining  buildings  and  machinery  and 
fixtures,  and  the  ground  on  which  it  was  sit- 
uated, at  the  time  of  the  issuance  of  the 
policies,  was  $4,250;  that  one  building, 
which  was  not  insured,  and  was  not  destroyed 
by  fire,  was  of  the  value  of  $300;  that  "the 
land,  after  the  fire,  was  of  the  value  of  $100  ; 
that  the  engine  in  the  mill,  which  was  not 
insured,  was  of  the  value  of  $300;  that  the 
machinery  which  had  been  taken  out  of  the 
mill  while  the  same  was  undt'r<roinsr  repairs, 
and  which  was  not  destroyed  by  fire,  was  of 
the  value  of  $880.  And  the  court  finds  that 
the  defendant  Sage,  after  the  issuance  of  the 
policies,  had  put  on  the  mill  building,  in 
pursuance  to  and  in  compliance  with  his 
contract  with  plaintiffs,  repairs  to  the  value 
of  $525,  in  improvements,  which  were  de- 
stroyed by  fire. 

Total  value  of  property — -  f4,775 

Deduct  as  above 1.080 


Leavlnir  the  value  of  the  property  de- 
stroyed by  flre $3,695 

"That  said  policies  sued  on  were  at  the 
time  of  the  fire  in  force,  and  the  plaintiffs 
and  said  defendant  Sage  had,  prior  to  said 
flre  and  to  the  commencement  of  this  suit 
complied  with  all  the  conditions  thereof  on 
their  part.  That  said  defendant  insurance 
companies  are  indebted  to  plaintiffs  in  the 
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sum  of  $3.69-'»,  with  interest  thereon  from 
April  22,  1885,  in  tlie  proportion  that  the 
respective  amounts  of  their  policies  of  in- 
surance and  the  loss  thereunder,  as  above  set 
forth,  bear  to  each  otlier.  The  court  further 
finds  that  after  the  10th  day  of  Januarr,  1885. 
said  Sage  assigned  and  delivered  said  policy 
so  issued  by  the  Hartford  Fire  Insurance 
Company  to  defendant  Harrington,  to  secure 
an  indebtedness  to  him  (said  Harrington)  of 
$500,  and  that  afterwards  defendant  oage  as- 
signed and  delivered  the  policy  so  issued  tO' 
him  by  said  iEtna  Fire  Insurance  Company 
to  defendant  McAdam,  and  also  assigned  in 
writing  to  said  McAdam  said  policy  so  issued 
by  said  Hartford  Insurance  Company,  for  the 

Surpose  of   securing  the  payment   to  said 
[cAdam  of  a  debt  due  by  him  (said  Sage) 

to  said  McAdam,  of  $ .    It  is  therefore 

considered,  ordered,  and  adjudged  that  said 
plaintiffs,  A.  B.  Havens  and  George  C.  Rich- 
ardson, have  and  recover  of  and  from  said 
defendant  Hartford  Fire  Insurance  Company 
the  sum  of  $959. 55,  and  have  and  recover  of 
and  from  the  said  defendant  City  of  London 
Fire  Insurance  Company  the  sum  of  $497.80. 
and  have  and  recover  of  and  from  the  said 
defendant  Connecticut  Fire  Insurance  Com- 
pany the  sum  of  $761,  and  have  and  recover 
of  and  from  the  said  defendant  the  ^tna 
Fire  Insurance  Company  the  sum  of  $959,55. 
and  have  and  recover  of  and  from  the  said 
defendant  the  German i a  Fire  Insurance  Com- 
pany the  sum  of  $1,016.85,  with  interest  at 
the  rate  of  6  per  cent  per  annum  from  this 
date,  together  with  the  costs  of  this  action, 
and  that  execution  issue  therefor;  that  said 
defendant  Theodore  B.  Sage  and  D.  H.  Mc- 
Adam, L.  Harrington,  have  and  recover  of 
and  from  the  said  defendant  insurance  com- 
panies nothing,  and  that  their  cross-bill  and 
petition  in  their  answers  herein  contained  bo 
dismissed." 

From  that  judgment,  Messrs.  Sage  &  Mc- 
Adam appealed,  after  moving  unsuccessfully 
for  new  trial.  At  the  trial  the  value  of  the 
items  of  property  insured  formed  a  subject 
of  contention,  on  which  the  evidence  was 
very  conflicting ;  but  with  that  exception  the 
controlling  facts  were  not  seriously  contro- 
verted, and  many  of  them  are  mutually  ad- 
mitted here.  The  following  is  a  brief  outline 
of  the  facts:  In  1882  the  plaintiffs,  Havens 
&  Richardson,  bought  the  Waldron  Mill,  in 
Platte  county.  Mo.,  paylne  therefor  the  sum 
of  $6,000  ($3,000  cash,  anil  160  acres  of  land 
valued  at  $3,000).  They  improved  the  mill 
by  adding  new  machinery  and  a  new  siding, 
at  some  cost.  The  mill  was  a  frame  build- 
ing,—the  main  part  32x40,  but  with  a  wing: 
on  either  side,  16x32  feet,  and  a  coal  and 
engine  room  in  the  rear,  30x40  feet.  The 
main  building  was  2^  stories  high,  and  iho 
wincrs,  1  story.  The  mill  had  a  capacity  of 
aboiit  100  barrels  per  day.  They  ran  the 
mill  from  July,  iaS2,  till  June,  1884,  when 
they  negotiated  a  sale  to  Mr.  Sanders  for 
$6,000,  but  the  sale  was  never  consummated. 
November  8,  1884,  they  entered  into  a  con- 
tract of  sale  with  Mr.  Sage,  one  of  the  de- 
fendants in  this  action,  by  the  terms  of  which 
he  agreed  to  pay  Havens  &  Richardson  $4,  - 
250  for  the  mill,  warehouse,  machinery  etc.^ 


1801 


Haykns  t.  Qebmania  Fibr  Inb.  Co. 


109 


.and  to  expend  at  leaat  $2,000  In  changing  It 
from  the  burr  process  to  the  roller  process, 
to  complete  the  alterations  within  40  days, 
and  to  keep  the  property  insured  to  the 
Amount  of  f4.250,  in  companies  acceptable 
to  Havens  &  Richardson  (loss  payable  to 
them),  until  payment  of  the  purchase  price. 
Sage  took  possession  on  November  16,  1884, 
began  work  under  his  contract,  and  effected 
the  following  insurance:  Germania  Fire 
Insurance  Company  :  "  $750  on  the  two-story 
frame  shingle- roof  buildiD^:  and  additions, 
and  one-story  frame  engine  and  boiler  house 
4id joining,  occupied  as  a  steam  flouring  mill ; 
$1,350  on  fixed  and  movable  machinery, 
shafting,  and  gearing,  except  boiler  and  en- 
gine and  connections. "  iBtna  Fire  Insurance 
Company:  **$500  on  the  two-story  frame 
shingle- roof  building  and  additions,  and  one 
one- story  frame  engine  and  boiler  house  ad- 
joining, occupied  as  a  steam  flouring  mill ; 
$1,500  on  fixed  and  movable  machinery, 
shafting,  and  gearing,  except  boiler,  engine, 
an<l  connections,"  City  of  London  Fire  In- 
surance Company:  "$350  on  the  two- story 
frame  shingle  roof  building  and  additions, 
And  one  story  frame  engine  and  boiler  house 
Adjoining,  occupied  as  a  steam  flouring  mill ; 
$750  on  fixed  and  movable  machinery,  shaft- 
ing, and  jcearing,  excepting  engine,  boiler, 
and  connections."  Hartfora  Fire  Insurance 
Company :  **  $500  on  the  two- story  frame 
«hing1e-roof  building  and  additions,  and  one- 
story  frame  engine  and  boiler  house  adjoin- 
ing, occupied  as  a  steam  flouring  mill ; 
$1,500  on  fixed  and  movable  machinery, 
ahafting,  and  gearing,  except  the  boiler,  en- 
gine, and  connections,  contained  In  the 
above-described  buildings,"— making  a  total 
of  $7, 000  i  nsurance.  The  €krman  ia  and  C  i  ty 
of  London  policies  were  taken  out  in  the  name 
of  Havens  &  Richardson,  in  accordance  with 
contract.  The  JStna  and  Hartford  policies 
were  taken  out  in  insurance  of  Havens  & 
Richardson,  but  ''loss,  If  any,  payable  to 
Sage,  as  his  interest  may  appear."  The 
premiunis  on  all  the  policies  were  paid  by 
&ge.  Besides  the  foregoing  insurance,  there 
was  an  nnexpired  policy  of  the  Connecticut 
Fire  Insurance  Company,  of  Hartford,  which 
had  been  taken  out  in  the  name  of  Paul  E. 
Havens,  and  which  was  assigned,  November 
19,  1884,  by  him,  to  the  firm  of  Havens  & 
Richardson,  Sage  paying  the  premium  for 
the  nnexpired  term.  Tnis  policy  insures 
against  loss  and  damage  as  follows:  "$750 
on  his  two-story  frame  shingle- roof  building 
and  additions,  and  one  story  frame  engine 
and  boiler  house  adjoining?,  and  $650  on  fixed 
and  movable  machinery,  shafting,  and  gear- 
ing, belting,  tools,  and  implements  and  fix- 
tures contained  therein."  In  each  of  these 
policies  of  insurance,  $10, 000  concurrent  in- 
surance was  permitted,  and  also  the  right  to 
put  in  rol  lers  and  make  necessary  changes.  At 
the  time  of  the  sale  to  Sage  the  engine  bed  in 
the  mill  needed  repairing.  Havens  &  Rich- 
ardson had  been  carrying  between  eight  and 
nine  thousand  dollars  insurance  on  the  mill. 
On  the  ni^ht  of  January  16,  1885,  while  all 
of  the  policies  were  in  force,  the  mill  was 
totally  destroyed  by  fire,  with  the  exception 
of  some  machinery,  found  by  the  trial  court 
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to  be  worth  $880,  which  had  been  taken  out 
of  the  mill  and  placed  in  a  warehouse.  At 
tlie  time  of  the  fire,  Bage  had  completed  some 
of  the  altenitions,  but  had  not  ^et  put  in 
the  roller  machines.  In  changing  to  the 
roller  process,  nearly  if  not  q^uite  all  the  ma- 
chinery used  in  a  burr  mill  is  used.  Proofs 
of  loss  were  sent  the  companies,  more  than 
sixty  days  before  the  institution  of  this  ac- 
tion, by  both  Havens  &  Richardson  and  Sa^e. 
Each  of  the  defendant  insurance  companies 
refused  to  pay  to  Havens  &  Co.  the  amounts 
written  by  it,  respectively;  claiming  that 
the  other  companies  were  liable  for  a  part  or 
portion  thereof,  and  that  the  defendant  Sage 
made  and  set  up  claim  on  account  of  the  loM, 
and  that  it  could  not  pay  the  same,  or  any 
part  thereof,  unless  each  and  all  of  the  de- 
fendants be  required  to  set  up  their  respect- 
ive claims.  The  other  material  facts  appear 
in  the  opinion. 

Mewra.  Warner*  Dean  A  Hafferman 
and  James  Haferman  for  appellants. 

MeMi-a.  Gaife*  Liadd  A  Small  for  re- 
spondents. 

Gaatt*  J.,  delivered  the  opinion  of  the 
court: 

All  the  policies  of  insurance  sued  on  in 
this  case  were  written  and  issued  in  Novem- 
ber, 1884,  after  section  6009,  Rev.  Scat.  1870, 
had  become  a  law  of  this  state.  Several  of 
said  policies  contained  a  stipulation  that  in 
case  of  loss  the  damage  should  be  estimated 
according  to  the  actual  cash  value  of  the 
property  at  the  time  of  the  loss  or  fire,  which 
should  in  no  case  exceed  the  cost  of  replac- 
ing or  restoring  the  burned  property,  whereas 
section  6009,  Rev.  Stat.  1879,  provided: 
**  Whenever  any  policy  of  insurance  shall  be 
written  to  insure  any  real  property,  Includ- 
ing building  or  buildings  owned  separate 
from  the  realty,  as  well  as  such  as  are  a  part 
of  the  realty,  and  the  property  insured  snail 
be  wholly  destroyed,  and  without  criminal 
fault  on  the  part  of  the  insured  or  his  assigns, 
the  amount  of  the  insurance  written  In  such 
policy  shall  be  taken  conclusively  to  be  the 
true  value  of  the  property  when  insured  and 
the  true  amount  of  loss  and  measure  of  dam- 
ages when  destroyed,  and  the  company  may 
either  pay  the  amount  written  in  such  policy 
in  cash,  or  rebuild  and  restore  such  building 
to  its  original  condition  as  to  value,  plan 
and  general  finish,  such  work  of  rebuilding 
to  commence  within  sixty  days  after  the  de- 
struction of  such  building  and  be  completed 
with  all  possible  speed,  and  to  clear  and  re- 
move all  debris  from  the  premises."  It  is 
assumed  by  the  appellants.  Sage  and  his  as- 
signees, that  if  the  conditions  as  to  the  sub- 
ject-matter of  the  insurance  and  the  nature 
of  the  loss  bring  these  policies  within  the 
terms  of  this  section,  then  the  stipulations  of 
the  policy  must  yield  to  the  statute ;  and  this 
is  not  sfTiously  controverted  by  the  insurance 
companies,  their  only  contention  being  that 
the  case  is  without  the  statute.  It  is  now  the 
established  rule  that,  if  the  facts  bring  the 
case  within  the  regulations  prescribed  by 
law,  the  statute  enters  into  and  forms  a  part 
of  the  contract  of  insurance  as  completely  as 
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If  written  Into  it.  Thus,  in  WhiU  ▼.  (Jon- 
nectumt  Hut.  L,  Ins,  Co.  4  Dill.  177,  Fed. 
Cas.  No.  17,645,  Judge  Dillon,  speaking  of 
certain  provisions  in  life  policies  issued  in 
this  slate  after  the  enactment  of  section  5849, 
Rev.  Stat.  1889,  said:  "The  legislature  of 
Missouri  conceived,  and  we  think  wisely, 
that  the  promises  held  fgrth  to  the  assured  in 
the  policies  in  general  use  were  too  often  a 
delusion  and  a  snare,  and,  as  the  courts  were 
powerless  to  correct  the  evil,  it  ought  to  be 
corrected  by  statute."  **We  are  of  opinion 
that  policies  issued  and  delivered  in  Missouri 
after  that  act  took  effect  fall  within  its  pro- 
tective operation,  and  as  to  such  policies  the 
act  Is  to  be  treated  as  if  incorporated  therein 
.  .  .  The  general  rule  is  that  laws  in  ex- 
istence are  neci'ssarily  referred  to  in  all  con- 
tracts made  under  such  laws,  and  that  no 
contract  can  change  the  law."  To  the  same 
effect  may  be  cited,  Wall  v.  Equitable  L. 
A8$ur.  Soe.  82  Fed.  Rep.  273 ;  Queen  Ins.  Co, 
V.  Leslie,  47  Ohio  St.  409,  9  L.  R.  A.  45 ; 
Chamberlain  v.  Aeto  Eampsfare  F.  Ins.  Co. 
55  N.  H.  249 ;  IteiUy  r.  franklin  Ins.  Co.  of 
St.  Louis,  43  Wis.  449,  28  Am.  Rep.  552 ; 
Ttumipson  t.  Citizens  Ins.  Go.  46  Wis.  388; 
BainniesMl  v.  Brewers  F.  Ins.  Co.  43  Wis.  463 ; 
Cay  on  v.  Dwelling  House  Ins,  Co.  68  Wis. 
510 ;  Oahkosh  Gas  Light  Co.  v.  Oermania  F. 
Ins.  Co.  71  Wis.  454;  Emery  v.  Piseataqua 
Fire  <fe  Marine  Ins,  Co.  62  Me.  322 ;  Barnard 
V.  national  F.  Ins.  Co.  38  Mo.  App.  106. 
Section  6009,  Rev.  Stat.  1879,  by  its  terms, 
applies  to  policies  written  on  "real  prop- 
erty," and  to  cases  where  the  property  is 
"wlioUy  destroyed." 

1.  The  defencinuts  the  insurance  companies 
insist  that  the  statute  has  no  application  to 
cases  of  concurrent  insurance,  but  governs 
only  in  cases  of  single  policies.  This  last 
contention  we  repanl^s  untenable.  We  hold 
that  where  several  concurrent  policies  of  in- 
sunim-e  upon  real  property  have  been  written 
wiih  tlic  coDscnt  of  the  respective  companies, 
and  tlio  properly  is  wholly  destroyed  by  fire, 
the  ajTirreirsito  amount  of  such  insurance  must, 
under  sittion  6009,  Rev.  Stat.  1879.  be  taken, 
conclusively,  to  be  the  true  value  of  the  prop- 
erty insured,  and  the  true  amount  of  the  loss 
and  motisure  of  damages  when  so  destroyed. 
We  think  there  can  be  no  valid  reason  why 
the  mere  fact  that  several  companies  assume 
eacli  a  part  of  the  whole  risk  should  affect 
the  operati(m  of  the  statute.  If,  in  order  to 
induce  good  faith  on  the  part  of  the  insured, 
and  thus  give  greater  security  to  the  insurer, 
the  companies  desire  to  make  the  owner  bear 
a  portion  of  the  risk,  this  protection  can 
readily  be  secured  by  limiting  the  amount  of 
concurrent  insurance.  The  insurance  is  writ- 
ten by  the  consent  of  all  the  companies,  and 
it  must  be  presumed,  when  each  consented 
to  the  additional  insurance  by  the  others,  that 
in  its  opinion  and  estimation  the  total  in- 
surance was  not  excessive,  or  disproportioned 
to  the  value  of  the  property.  The  amount 
written  in  each  policy  is  expressly  assented 
to  bv  all  the  other  insurers,  and  they  must  be 
helcf  to  agree  that  the  aggregate  of  their  sev- 
eral policies  is  the  value  of  the  property. 
To  hold  otherwise  is  to  repeal  the  statute  in 
every  case  where  there  is  more  than  one  pol- 
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icy  on  the  same  property,  whereas  it  was  in- 
tended to  apply  to  all.  When  we  consider 
the  well-known  custom  of  the  different 
agencies,  represent  ing  often  a  number  of  com- 
panies, and  distributing  the  insurance  tbey 
write  equitably  among  their  several  princi- 
pals, we  can  readily  see  how  easily,  under 
their  contention,  they  can  render  the  statute 
nugatory  in  the  most  important  risks.  We 
think  the  statute  is  as  obligatory  in  a  con- 
current as  in  a  single  policy.  Barnard  v. 
National  F.  Ins.  Co.  38  Mo.  App.  106 ;  0«A- 
koih  Gas  Light  Co.  v.  Gennania  F.  Ing.  Co. 
71  Wis.  454 ;  Queen  Ins.  Go,  v.  Jejfcrson  lc» 
Co.  64  Tex.  578. 

2.  We  next  inquire  whether  the  subject- 
matter  of  the  insurance  brought  it  within 
the  statute.     It  was  and  is  an  elenientary 
principle  of  common  law  that  land  includes 
all  houses  and  buildings  standing  thereon; 
that  whatever  is  affixed  to  the  soil  is  thereby 
made  a  part  of  it,  and  passes  by  a  grant  of 
the  lapa,  without  other  designation.     Per- 
sonal property,  prepared  and  intended  to  be- 
used  with  the  land,  having  been  affixed  to 
it  and  used  with  it,  becomes  a  part  of  it  by 
accession.     To  this  general  principle  are  the 
equally  well -settled  exceptions  as  to  trade 
fixtures,  and  the  relaxation  in  favor  of  the 
tenant,  as  between  landlord  and  tenant  and 
tenants  for  life    and    remaindermen,    with 
which  we  are  not  concerned  in  this  case. 
While  the  diversity  of  opinions  on  the  sub- 
ject of  fixtures  is  bewildering,  it  is  generally 
held  that  millstones,  hoppers,  and  bolting 
apparatus,  as  usually  adjusted  in  a  mill,  or 
machinery  in  a  factory,  are  and  constitute  a. 
part  of  the  real  estate,  and  will  pass  by  deed 
or  mortgage  of  the  mill  itself,  and  descend 
as  real  estate  to  the  heirs  at  law.     Rorjers  v. 
(7/wr.  40  Mo.  91,  93  Am.  Dec.  299 ;  Thmas 
V.  Davis,  76  Mo.  72,  43  Am.  Rep.  756 ;  Tenf 
V.  Hewitt,  1  Ohio  St.  528,  59  Am.  Dec.  6ai; 
Winslow  V.  Merchants  Ins,   Co.  4  Met.    30C, 
38  Am.  Dec.  368.     So  that  we  take  it  that; 
a  deed  or  mortgage  of  the  land  upon  which 
the  Waldron  mill  stood  would,  prima  facie, 
have  passed,  not  only  the  building,  but  all 
of  the  machinery  described  in  the  policies  in 
suit.     Affixed  as  it  was,  and  constructed  and 
adopted  as  it  was,  and  placed  in  the  mill  to 
be  used  in  and  as  a  part  of  it,  it  would  have 
passed,  by  a  grant  of  the  real  estate,  as  a 
part  of  it.     This  we  think  is  not  seriously 
questioned,  as  a  general  rule ;  but  the  con- 
tention is  that,  while  this  is  true,  yet  there 
are  cases  in  which  property  so  used  has,  by 
consent  and  agreement  of  the  owner  and  mort- 
gas^ees,  been  treated  as  personal  property, 
and  that  in  such  case  the  law  will  regard 
their  agreements,  and  so  consider  it.     Un- 
questionably there  are  many  of  such  cases, 
but  they  depend  upon  the  peculiar  facts  ia 
each,   and  do  not  controvert  any   positive- 
statute.     Smith  V.    Waggoner,  50  Wis.    155, 
and  cases  cited.     Two  reasons  occur  to  ua 
why  this  exception  should  not  apply  in  thi» 
case.     The  first,  and  by  far  the  most  cogent, 
is  that  such  a  construction  is  against  the 

f policy  and  spirit  of  the  statute.    In  constru- 
ng  this  and  similar  statutes,  the  authorities- 
already  cited  announce  with  great  clearness 
that  this  statute  Is  founded  upon  reasons  of 
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public  poHcj,  and  where  provisions  of  the 
policy  ran  counter  to  those  of  the  siaiute  the 
statute  controls.  Thus,  when  the  policies 
pro?ide  that  **the  loss  shall  be  estimated  ac- 
cordinir  to  the  true  and  marketable  value," 
it  was  held  the  stipulation  could  not  stand, 
because  the  statute  fixed  the  amount  written 
in  the  policy  as  the  amount  of  recovery,  and 
piecluoed  an  inquiry  into  value,  nor  was  an 
agreement  to  submit  to  arbitration  allowed 
in  the  face  of  such  a  statute.  Thompson  v. 
iitiuru  Ins,  Co,  45  Wis.  388 ;  Thomp&on  v. 
8t.  Louis  Ins,  Co.  43  Wis.  459-463 ;  Seyk 
T.  Millsrs  A'at,  Ins.  Co.  74  Wis.  67,  8  L.  R. 
A.  623.  And  in  Queen  Ins.  Co.  v.  Leslie,  47 
Ohio  St.  469,  9  L.  R.  A.  45.  the  supreme 
court  of  Ohio,  discuss! n^i:  a  similar  statute, 
requiring  the  companies  to  examine  the 
premises  before  issuing  their  policies,  and 
then  providing  that  the  amount  named  in 
the  policy  should  fix  the  damages,  in  the 
absence  of  intentional  fraud,  in  reply  to  the 
claim  that  the  parties  might  make  a  differ- 
ent agreement,  sayH :  "  The  statute  oannot 
be  treated  as  conferring  upon  the  assured 
a  mere  personal  privilege,  which  may  be 
waived  or  qualified  by  agreement.  It  has 
a  broader  scope.  It  molds  the  obligation  of 
the  contract  into  conformity  with  its  pro- 
▼isioDS,  and  establishes  the  rule  and  measure 
of  the  insurer's  liability. "  **  Terms  and  con- 
ditions embracc'd  in  the  policy,  inconsistent 
with  the  provisions  of  the  statute,  are  sub- 
ordinate to  it,  and  must  give  way."  In 
WaU  V.  BquitaUe  L.  Assur.  Soe.,  83  Fed. 
Rep.  278,  Judge  Brewer,  in  discussing  the 
right  of  the  parties  to  waive  the  Missouri 
statute  as  to  forfeiture  after  the  payment  of 
two  annual  premiums,  held  that  a  provision 
in  a  policy  which  required  three  annual  pay- 
ments before  the  insured  was  entitled  to 
temporary  insurance  was  void,  and  in  con- 
travention of  the  statute.  Keeping  in  view, 
then,  the  manifest  purpose  of  our  legislature 
to  give  greater  security  to  the  insured,  we 
bold  that  it  is  not  competent  for  insurance 
companies,  under  this  statute,  to  avoid  their 
fixed  liability  for  losses  on  real  property  by 
agreeing  with  the  owner  to  denominate  it 
personal  propertj^,  and  thus,  by  a  mere  stroke 
of  the  pen,  deprive  its  owner  of  the  protec- 
tion of  this  statute,  when  for  all  other  pur- 
poses, in  law,  it  is  real  estate.  But,  sec- 
ondly, independent  of  the  policy  of  the 
statute,  it  is  clear  this  statute  was  enacted 
for  the  benefit  of  the  insured,  and,  if  a  waiver 
be  allowed,  it  ou^ht  to  clearly  appear  that 
it  was  his  intention  to  give  up  the  protec- 
tion secured  by  the  statute,  and  we  do  not 
think  these  policies  evince  such  a  design. 
The  separate  valuation  is  the  only  founda- 
tion for  this  claim,  but  it  will  be  observed 
that  it  nowhere  designates  it  as  personal 
property.  While  the  policy  specifies  the 
property  insured,  it  leaves  it  to  the  law  to 
define  its  character,  and  by  the  description 
given  the  law  denominates  it  real  property, 
wading  the  whole  policy  together,  it  was, 
tfter  alT,  simply  the  insurance  of  the  Wal- 
droo  mill,  and  not  the  several  elements  that 
went  to  constitute  it.  We  think  a  fair  and 
reasonable  construction  of  the  policy  is  that 
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it  was  written  on  real  property,  and  if  with* 
in  the  protection  of  the  statute. 

3.  Was  the  property  "wholly  destroyed,*" 
within  the  meaning  of  section  6009,  Rev. 
Stat.  1879?  The  facts  themselves  largely^ 
determine  this  question.  All  the  property 
insured — the  mill  building,  and  all  of  the 
machinery  in  it — was  wholly  destroyed ;  but 
it  so  happened  that,  pending  the  repairs. 
Sage  had  removed  a  part  of  the  machinery, 
ana  stored  it  in  another  building,  whic]> 
was  not  exposed  to  the  fire.  The  portion 
thus  saved  was  found  by  the  circuit  court  ta 
be  of  the  value  of  $380.  Does  the  fact  that 
this  small  amount  was  not  destroyed,  under 
the  circumstances,  take  the  loss  out  of  the 
statute?  The  property  was  valued  at  $8,400 
in  the  policies,  and  the  right  to  repair  and 
make  improvements  was  expressly  given. 
This  small  amount  of  machinery  was  re- 
moved for  a  legitimate  purpose,  and  in  strict 
accordance  with  the  terms  of  the  policies, 
and  was  a  mere  trifle,  compared  to  the  whole. 
Had  it  been  in  the  mill  at  the  time  of  the 
fire,  and  been  saved  by  the  exertion  of  the 
owner  or  his  neighbors,  would  it  have  been 
a  total  loss?  It  seems  to  us  there  ought  to- 
be  but  one  answer  to  this  contention.  If 
defendants*  contention  be  carried  to  its  logi- 
cal condition,  if  a  manufacturer  should  be 
compelled  to  remove  a  piece  of  his  machin- 
ery, and  send  it  to  a  repairer,  and  his  mill 
burn  before  its  return,  it  would  not  be  with- 
in the  protection  of  the  statute.  Tlie  terma 
of  purchase  by  Sage  from  Havens  stipulated 
for  a  change  to  a  roller  mill.  If,  in  effect- 
ing this  change,  some  of  the  old  machinery 
was  useless,  and  not  atlapted  to  the  roller 
process,  and  had  been  stored  in  this  other 
building  pending  the  repairs,  and  the  mill 
had  burned,  with  all  the  remaining  machin- 
ery, would  it  be  seriously  contended  tliat  it 
was  not  a  total  loss?  Surely  not.  The  use- 
less machinery  that  was  not  exposed  to  the 
risk  would  re(luce  the  valuation  to  that  ex- 
tent, but  oertainlv  would  not  affect  the  risk 
otherwise.  We  do  not  think  that  the  ques- 
tion of  partial  loss  can  arise  under  these  cir- 
cumstances. All  the  property  covered  by 
the  Dolicy  at  the  time  of  the  fire  was  wholly 
destroyed.  The  property  insured  was  a  mill, 
and  the  fire  destroyed  its  identity  and  speci- 
fic character  as  such.  The  words  **  wholly 
destroyed  have  been  placed  in  statutes  like 
this  in  many  of  the  states  of  the  Union,  and, 
so  far  as  we  have  been  able  to  find,  the  con- 
struction appears  to  be  uniform,  that,  as  ap- 
plied  to  buildings,  they  mean  totally  de- 
stroyed as  a  building,  although  there  is  not 
an  absolute  extinction  of  all  its  parts.  It 
matters  not  that  some  d§bris  remains,  which 
may  be  useful  or  valuable  for  some  pur- 
poses. Such  was  the  construction  given  in 
the  subjoined  cases,  and  such  is  our  con- 
struction :  WiUiams  v.  Hartford  Ins.  Co.  54 
Cal.  443,  85  Am.  Rep.  77;  Seyk  v.  Millers 
Nat.  Ins.  Co.  74  Wis.  67,  8  L.  R.  A.  523; 
Barwnd  v.  National  F.  Ins.  Co.  88  Mo.  App. 
106 ;  Oslikosh  Packing  d  Provision  Co.  v.  Mer^ 
eantile  Ins.  Co.  of  Mobile  (Ala.)  81  Fed.  Rep. 
200 ;  Olobe  Ins.  Co.  v.  Sfurrloek,  25  Ohio  St. 
59 ;  WaUerstein  v.  Columhian  Ins.  Co.  44  N. 
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Y.  204,  4  Am.  Rep.  664;  Great  Western 
Ins.  Co.  V.  Fogarty,  86  U.  8.  19  Wall.  640, 
22  L.  ed.  216. 

We  think  the  circuit  court  erred  in  not 
applying  section  6009,  Rev.  Stat.  1879,  to 
the  facts,  and  in  not  holding  that  the  aggre- 
gate of  the  policies  conclusively  fixed  the 
value  of  the  mill  and  machinery,  and  the 
measure  of  damages,  less  the  sum  of  $380, 
the  amount  of  machinery  not  exposed  to  the 
fire.  1  Wood,  Ins.  d.  100 ;  Lewis  v.  Bucker, 
a  Burr.  1167. 

As  the  circuit  court  found  the  insured  had 
complied  with  all  the  conditions  on  their 
part,  and  the  only  question  being  whether 
the  statute  applied,  it  would  appear  unnec- 


essary to  put  the  parties  to  the  cost  of  an- 
other trial. 

Hence,  judgment  is  reversed^  with  direc- 
tions to  the  circuit  court  to  render  a  decree 
for  the  nggregate  amount  of  said  policies, 
less  $880,  with  interest  at  6  per  cent  thereon 
from  the  time  of  filing  the  cross-bill  by  Siige 
and  his  assignees,  and  distribute  the  fund  as 
the  rights  of  the  plaintiffs  and  Sage,  Mc- 
Adam,  and  Harrington  to  the  same  shall  ap- 
pear. 


Black,   Ch.   J.,  and  «#««««»  _ 

MacFarl&net  and  Sherwood*  •/•/.,  con- 
cur.    Barclay*  c7.,  dissents. 

Rehearing  denied. 
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Mary  BURKHEISER,  Plffin  Err,, 

t. 

MUTUAL  ACCIDENT  ASSOCIATION  OF 
THE  NORTHWEST. 

(61  Fed.  Bep.  818.) 

1.  Under  an  aeddent  Insiira&ce  policy 
or  certificate  agatnet  personal*  bodily 
injnriee  effected  during  the  oontlnuanoe  of 
membership  through  eztemaU  Tiolent,  and  aod- 
dental  means,  reoovery  may  be  had  for  death  oc- 
currlDflT  after  the  oeasation  of  membership  for 
default  In  payment  of  an  asBessment  by  an  acci- 
dent bappeninflr  while  the  insured  was  a  member. 

8.  The  proTiflione  of  an  insurance  pol- 
icy should  be  construed  strictly  as  re- 
spects the  company  and  liberally  as  re^rds  the 
tosured,  where  the  language  employed  la  that  of 
the  oompanj* 

(May  1, 18M.) 

ERROR  to  the  Circuit  Court  of  the  United 
States  for  the  Northeni  District  of  IlliDois 
to  review  a  judgmect  m  favor  of  defendant  in 
an  action  brought  to  recover  the  amount  al 
leged  to  be  due  upon  an  accident  insurance 
policy.    Betersed, 

Statement  by  Jenkins*  Circuit  Judge: 
George   Burklieiser,    the  husband  of   the 

Slaintiff,  was  insured  by  the  defendant  un- 
er  its  certain  policy  or  certificate  of  insur- 
ance dated  October  4,  1800,  "*  against  personal 
bodily  injuries  effected  during  the  continu- 
ance of  membership  in  this  insurance  throuarh 
external,  violent,  and  accidental  means.**  fiy 
the  policy  provision  is  made  for  indemnity 
against  accidental  injury  in  two  ways — 
First,  for  loss  of  time  and  for  certain  speci- 
Hed   permanent  injuries;  second,  for  death. 


the  (esult  of  accident,  within  ninety  days 
thereafter.     The  first  was  payable  to  the  in- 
sured, the  second  to  the  plaintiff.     Go  tlie 
20th  day  of  December,  1890,  Mr.  Burkheiser 
met  with  an  accident,  within  the  terms  of 
the  policy,  and  died  on  the  23d  day  of  Jan- 
uary, 1891,  solely  from  the  effects  of  the  in- 
jury.   On  the  15th  day  of  December,  1890, 
the  company  duly  levied  an  indemnity  as- 
sessment upon  its  members,  pavable  on  tiie 
15th  day  of  January,  1891,  notice  of  which 
was  given  to  Burkheiser  on  the  15th  day  of 
December,  1890.    The  defendant  pleaded  this 
assessment  and  the  failure  of  Burkheiser  to 
pay  the  same,  and  claimed  that,  by  reason 
thereof,  and  by  force  of  the  by-laws  of  the 
association,  he  ceased  to  be  a  member  from 
and  after  the  15th  day  of  January,   1891, 
whereby  the  policy  of  insurance  certificate 
of  membership  was  wholly  discharged  and 
annulled.    The  section  of  the  by-law  referred 
to  is  as  follows:    **Any  member  who  shall 
fail  or  neglect  to  remit  to  the  association  the 
amount  of  any  assessment  made  upon  him 
within  thirty  days  from  the  date  of  notice 
thereof  so  sent  shall  cease  to  be  a  member  of 
said  association.    Provided,   however,   that 
an^  person  may  be  restored  to  his  member- 
ship upon  payment  of  the  assessment  upon 
which  he  lapsed,  and   with  the  sanction  of 
the  president  and  secretary.     Any    member 
so  reinstated  shall  not  be  entitled  to  any  in- 
demnity for  injury  sustained  between  the 
time  last  provided  and  of  such  reinstatement, 
and  no  person  who  has  so  forfeited  his  mem- 
bership shall  be  eligible  to  such  reinstate- 
ment unless  at  the  time  of  the  application 
therefor,  he  would  be  eligible  to  membership 
in  said  association,  under  section  one  of  this 
article."    At  the  trial,  the  facts  being  estab- 
lished as  pleaded,  the  court  instructed  the 


IfOTS.— TTTien  liabUiity  en  acddcnl  fnsurancepoUoy 

becomts  fixed, 

A  diligent  search  has  failed  to  disclose  any  other 
«aae  in  which  the  effect  of  failure  to  pay  an  assess- 
mcot  between  the  day  of  the  accident  and  the  time 
when  death  results  has  been  considered. 

In  oonnectlon  with  the  above  case  attention  is, 
however,  called  to  Cooper  v.  United  States  Mut. 
Aoc  Also.  (N.  IT  J 16  L.  B.  A.  188,  in  which  the  ques- 

1i6L.R.  A. 


tlon  was  oonsidered  from  a  somewhat  different 
standpoint.  The  question  there  was  whether  the 
limitation  period  began  to  run  airalnst  the  action 
of  the  t)eneflclary  at  the  time  of  the  accident  or  at 
the  time  of  the  death,  and  the  court  held  that  it  was 
at  the  time  of  death.  There  is,  however,  nothimr  in- 
consistent In  the  .two  oases  so  that  they  oannol 
stand  together*  H.  P.  V. 


im. 
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juij  that  the  defendant  vas  not  liable  upon 
the  policy,  to  which  ruling  there  was  proper 
<exoeptioii  and  assignment  of  error. 

Argued  before  Woods  and  Jenkins,  Oircuit 
Jud(f6»f  and  Baker,  DUtrid  Judge. 

Mr,  J»Baes  A*  Fiillenwicler»  for  plain- 
tiff in  error: 

The  by-law  is  silent  as  to  when  the  member- 
ship shall  cease,  yet  it  is  very  evident  that  it 
cannot  cease  until  the  thirty  days  have  ex- 
pired. 

Hoffman  ▼.  JEKna  F.  Itu.  Co,  82  N.  Y.  418, 
^  Am.  Dec.  887;  HoioeU  y.  Knickerbocker  L, 
Int,  (Jo.  44  N.  Y.  276,  4  Am.  Rep.  676. 

The  right  of  the  insured  to  haye  the  mem- 
bership continued  did  not  die  with  him,  under 
the  form  and  wording  of  bylaw,  section  8,  but 
suryived  for  use  of  beneficiary. 

Wheeler  y.  Canneeticut  Mat.  L,  Ins,  Ch,  82 
K.  Y.  543,  87  Am.  Rep.  594. 

This  being  an  assessment  association  there 
might  be  such  calamities  oyercome  a  member 
as  would  excuse  the  non-payment  of  an  afiisess- 
ment. 

Dennis  y.  Massachusetts  Ben,  Asso.  47  Hun, 
33^,  120  N.  Y.  496;  2  May,  Ins.  8d  ed.  §  560. 
p.  1281. 

The  insured,  George  Burkheiser,  was  shown 
hy  the  evidence  to  haye  been  unconscious  dur- 
ing the  last  twelve  days  of  his  life. 

The  words  "  shall  cease  to  be  a  member" 
were  not  self  executing,  but  required  afflrnia* 
tive  action  by  the  defendant  association  to  for 
feit  the  membership,  which  it  did  not  take. 

Northwestern  Tra/celing  Men's  Asso,  y. 
Schauss,  148  111.  804;  Bacon,  Ben.  Soa  §  852. 

Such  provision  in  by-laws  and  policies  are 
alwsys  flirictly  construed  by  the  courts  against 
the  companies,  since  it  Is  their  lanitua^e  used 
in  the  policies,  so  as  to  prevent  a  forfeiture  if 
possible;  forfeitures  not  being  favored  in  law. 

Ibid.;  HoUy  r.  Metropolitan  L.  Ins.  Go,  105 
K.  Y.  437. 

The  notice  introduced  in    evidence  when' 
compared  with  the  requirements  of  said  statute 
of  Michigan  is  no  nol  ice  ai  all. 

Starts  V.  United  States  Mut,  Ace,  Asso,  40 
N.  Y.  8.  R  878. 

Defendant  should  be  required  to  show  its 
compliance  with  the  laws  of  Michigan  con- 
<XTDing  the  contents  and  manner  of  sending 
notices  of  assessment. 

A>w  York  L,  Ins.  Co.  v.  Best,  23  Ohio  St. 
105;  Paul  y.  Virginia,  75  U.  S.  8  Wall.  168, 
19  L.  cd.  857;  Liverpool  db  L,  L,  db  F.  Ins.  Co. 
T.  OHver,  Tt  U.  8.  10  Wall.  666, 19  L,  ed.  1029; 
Qufen  Ins,  Co,  y.  Jefferson  lee  Co.  64  Tex.  578; 
Thmngy.  Great  Western  Ins.  Co,  111  Mass.  93; 
^OT  v.  United  States,  81  U.  8. 6  Pet  172,8  L.  ed. 
359;  Fletdier  v.  New  York  L.  Ins.  Co,  18  Fed. 
Rep.  526;  2  May.  Ins.  2d  ed.  §  577,  p.  1818; 
^xflra  v.  Watertovm  F,  Ins.  Co,  96  Pa.  87; 
Union  Cent.  L.  Ins,  Co,  v.  Thomas,  46  Ind.44. 

If  such  aasessment  had  been  levied  it  was 
iHegal,  because  defendant  had  sufficient  funds 
ID  its  treasury  on  the  1st  and  15th  of  Decem- 
ber, 1890,  to  meet  all  its  obligations  for  indem- 
nity or  death  benefits  then  existing  asiainst  said 
•defendant  association,  and  all  its  expenses. 

2  May.  Ins.  8d  ed.  §§  557, 559,  574, pp.  1265, 
^  «9.;  Mutual  Bem,  L.  Ins,  Co,  v.  Jarvis,  22 

^  L.  R  A.  8 


Conn.  188;  PdcifteMut,  Ins.  Co.  ▼.  Ouss^  49  Mo. 
829,  8  Am.  Rep.  182;  Com.  y.  Dorchester  MuU 
F.  Ins,  Co.  112  Mass.  142;  Rasenbtrger  v.  Wash^ 
ington  Mvt,  F.  Ins.  Co.  87 Pa.  2ffl\UnionMuU 
Ace,  Asso.  V.  Frohard,10  L.  R.  A.  888, 184  111. 
228;  American  Ins,  Co.  v.  Schmidt,  19  Iowa, 
502;  American  Mut.  Aid  Boe,  y.  Helbum,  8& 
Ky.  1;  TJiomas  v.  Whallon,  81  Barb.  178;  Em- 
Wee  y.  Shideler,  86  Ind.  480;  Atlantic  Mut,  F, 
Ins.  Co.  v.  Fitzpatrick,  2  Gray.  279;  Peoples 
Mut.  Eq.  F.  Ins.  Co.,  Petitioners,  9  Allen,  819. 

The  sending  of  a  second  notice  is  a  waiver 
of  the  first. 

2  May,  Ins.  g  561  A,  note  8;  also  p.  1288; 
Shay  y.  National  Ben.  Soc,  of  New  York,  54 
Hun,  109;  Crossman  y.  Massacliusetts  Ben. 
Asso.  148  Mass.  485. 

Messrs.  Albert  H.  Veeder  and  Mason 
B.  Loomifl  for  defendant  in  error. 

Jenkins*  Circuit  Judge,  delivered  the 
opinion  cf  the  court : 

The  correctness  of  the  ruling  is  dependent 
upon  the  proper  construction  to  be  given  to 
the  contract  of  insurance  in  question^  If  li- 
ability for  an  accidental  injury  came  to  an 
end  when  Mr.  Burkheiser,  by  reason  of  de- 
fault in  payment  of  the  assessment,  ceased 
to  be  a  member  of  the  association,  the  in- 
structi on  was  correct.  If,  h o we ver,  1  i  ab i  1  i  ty 
for  an  accident  occurring  during  the  member- 
ship in  the  association  contimied,  notwith- 
standing the  cessation  of  membership  after 
the  accident,  then  the  instruction  was  wrong, 
and  the  court  should  have  directed  a  verdict 
for  the  plaintiff.  The  policy  insures  against 
personal  bodily  injuries  effected  during  the 
continuance  of  membership  in  this  insurance 
through  external,  violent,  and  accidental 
means.  The  language  of  the  contract  is 
plain  and  unambiguous.  It  was  clearly  de- 
signed to  effect  the  object  of  the  association, 
which  was  to  indemnify  for  injury  sustained 
during  membership.  The  consideration  paid 
by  the  assured  is  for  such  protection.  The 
injury  which  resulted  in  the  death  of  Mr. 
Burkheiser  occurred  during  such  member- 
ship. The  accidental  injury  was  the  cause; 
the  death,  the  consequence.  The  contract 
indemnified  against  injury  produced  by  ac- 
cident as  the  operating  cause,  and  occurring 
during  membership.  The  contract  with  re- 
spect to  liability  of  the  company  had  rela- 
tion to  the  time  of  the  happening  of  the  ac- 
cident, not  to  the  time  of  the  final  outcome 
of  the  injury,  or  to  the  time  when  liability 
should  be  discharged  b^  payment.  The  li- 
ability of  the  association  became  absolute 
upon  the  occurrence  of  the  accident,  the 
amount  of  indemnity  and  the  person  to  whom 
it  should  be  payable  being  contingent  upon 
the  character  and  result  of  the  injury  sus- 
tained ;  as  to  the  plaintiff,  contingent  only 
upon  the  death  of  the  assured  within  the 
stated  time.  It  was  not  contingent  upon  con- 
tinuation of  membership,  either  within  the 
letter  or  spirit  of  the  contract.  There  was 
no  obligation  on  the  part  of  the  assured  to 
continue  in  membership  after  an  injury,  nor 
does  his  failure  so  to  do  result  in  forfeiture 
of  indemnity  for  injuries  theretofore  re- 
ceived, or  in  discharge  of  liability  thereto- 
fore incurred.     We  search  the  policy  in  vain 
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for  a  saggestioD  that  that  liability  ahould 
be  released  or  discharged  if,  through  default 
in  payment  of  an  assessment,  the  assured 
should,  after  the  incurring  of  the  accidental 
injury,  cease  to  be  a  member  of  the  associa- 
tion. By  failure  to  honor  the  assessment,  he 
indeed  ceased  to  be  a  member  of  the  associa- 
tion, and  could  no  longer  look  to  the  com* 
pany  for  indemnity  for  accidental  injury 
thereafter  occurring ;  but  by  no  term  of  the 
contract  and  by  no  provision  of  the  by-laws 
does  such  cessation  of  membership  work  for- 
feiture of  rights  accrued,  or  release  the  com- 
pany from  legal  liability  incurred  under  the 
policy  during  continuance  of  membership. 
The  membership  ceases;  the  legal  liability 
for  previous  accidental  injury  remains.  By 
one  condition  of  the  policy,  it  was  competent 
for  the  association  to  cancel  the  certificate  of 
membership  at  any  time  upon  refunding  paid 
unexpired  assessments,  or  at  the  expiration 
of  time  covered  by  any  one  paid  assessment. 
Can  it  be  claimed  that  the  association  under 
this  provision  could,  upon  complying  with 
its  condition,  absolve  itself  from  liability 
for  an  accident  occurring  previous  to  such 
cancellation?  We  think  not.  Cessation  of 
membership,  whether  voluntary  or  involun- 
tary, operates  prospectively,  not  in  deroga- 
tion of  acauired  rights  or  in  release  of  ante- 
cedent liaoility.  This  view  is  impliedly 
sustained  by  that  provision  of  the  eighth  b 


iffntn  Dv- 
d,  to  the 


law  of  the  association  above  quote 
effect  that  a  reinstated  member  shall  not  be 
entitled  to  indemnity  for  injuries  occurring 
in  the  interval  of  time  between  default  and 
reinstatement.  It  recognizes  the  liability  of 
the  association  to  respond  for  accidental  in- 
jury sustained  during  the  membership,  not- 
withstanding subsequent  severance  or  inter- 
ruption of  memtsership  relation. 


The  CBoe  of  Klein  v.  New  Terk  L.  Ifu,  Gb.,. 
104  U.  8.  88,  26  L.  ed.  662,  has  no  pertioenCT- 
here.  There  default  upon  an  oroinary  lif» 
policy  of  insurance  occurred  before  the  deatl^ 
of  the  insured.  By  the  terms  of  such  con- 
tracts, the  insurance  is  against  death  occur- 
ring during  the  life  of  the  policy,  lapsing 
upon  default  in  payment  of  the  premium. 
The  case  at  bar  is  quite  different.  Here  tbe- 
Itccident— which  is  like  to  the  case  of  death 
in  an  ordinary  life  policy— occurred  during 
the  life  of  the  policy,  and  liability  attached 
immediately  upon  tne  occurrence  of  the  in- 
jury. It  is  further  to  be  observed  that  if  the- 
language  used  in  this  policy  or  oertiflcate 
can  fairly  be  said  to  admit  of  two  interpreta- 
tions, and  to  be  of  doubtful  construction,  tiie 
court  should  construe  the  provisions  of  the 
contract  strictly  as  respects  the  company,  and 
lil)erally  as  regards  the  insured,  because  th» 
language  employed  is  that  of  the  insurance- 
comTpany.  Ii  the  construction  be  doubtful, 
or  the  meaning  obscure,  it  is  the  fault  of  the 
company.  Fint  Nat,  Bank  of  Eaneas  Oitf 
V.  Hartford  F,  Ine.  Co,  95  U.  8.  678,  678.  2i 
L.  ed.  563,  565;  Grace  y.  American  Cent, 
In$.  Co,  109  U.  8.  278,  282,  27  L.  ed.  932. 
984 ;  Moulor  v.  American  L,  In».  Co.  HI  U. 
8.  885,  841,  28  L.  ed.  447,  449;  Travderp 
Ins,  Co,  of  Boflrtford,  Conn,  v.  McOonkey,  12T 
U.  8.  661.  666,  82  L.  ed.  808,  810 ;  Kratzen- 
stein  y.  Western  Assur.  Co.  116  N.  Y.  54, 
59.  5  L.  R.  A.  799. 

The  court  below  should  have  instructed 
the  jury  to  return  a  verdict  for  the  plaintiff. 

The  judgment  is  reteraed,  and  the  cause  re- 
manded, with  instructions  to  the  court  below 
to  award  a  new  trial. 


PENNSYLVANIA  SUPREME  COURT. 


B.  L.   WILKINSON,  Appt., 

H.   G.   COLLEY. 
ati  Pa.  8S.) 

1*  A  claufle  bindlin^  one  '^'In  the  penal 
sum  of  $400  **  for  the  true  pei^rmaAce 
of  an  agreement  not  to  practice  medldne 
within  a  certain  place  for  ten  years  wUl  be  re- 
garded as  a  penalty  and  not  as  liquidated  dam- 
ages, where  there  is  nothing  in  the  nature  of  the 
contract  or  the  drcumstances  to  show  the  con- 
trary IntenU 

8.  Naming  a  penalty  for  practleing 
medicine  in  a  certain  district  in  ylolation  of 
an  agreement  not  to  practice  there  within  ten 
years  will  not  prerent  an  injunction  against  such 
Tiolation,  where  an  action  at  law  would  be  a 
wholly  Inadequate  remedy. 

<Ootoberl«18N.) 


NOTB.— Dor  cases  similar  to  the  above  in  restrict- 
ing exercise  of  profession,  see  Dills  v.  Doebler 
(Oonn.)  20  L.  B.  A.  488;  Drown  v.  Forrest  ( Vt.)  U  L. 
B.  A.  80;  Herreshoff  y.  Boatineau  (K.  L)  8  L.  B.  A. 
460;  OarroU  ▼.  OUes  CS.  a)  4  L.  E.  A.  15A. 
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APPEAL  by  plaintiff  from  a  decree  of  the 
Court  of  Common  Pleas  for  Luzerne 
County  dismissing  a  bill  filed  to  enjoin  defend- 
ant from  violating  his  contract  not  to  practice 
medicine  within  certain  prescribed  limits. 
Berersed, 

The  facts  sufficiently  appear  in  the  opinion. 

Mr,  Q.  A«  Gates,  for  appellant: 

The  agreement  is  binding. 

McClur&s  App,  68  Pa.  61;  EaWe  App.  (» 
Pa.  458;  Palmer  v.  Oraham,  1  Para.  8el.  Eq. 
Cas.  476. 

Plaintiff  was  entitled  to  relief. 

Walters  v.  McBVroy,  151  Pa.  649. 

Mr.  W.  H.  McCartney*  for  appellee: 

The  bill  was  regularly  dismissed. 

Btree^  v.  Williams,  48  Pa.  460. 

The  mtention  of  the  parties  is  the  controllinr 
element  in  deciding  whether  or  not  the  peniS 
sam  is  to  be  regarded  as  liquidated  damages. 

Slireu  ▼•  Brereton,  61  Pa.   175;   Kedt  ▼. 


As  to  liquidated  damages,  see  note  to  King  Iroa 
Bridge  ft  Mfg.  Cto.  y.St.  Louis  (U.  &  aa  B.D.  Ma> 
10  L.  B.  A  888. 


laM. 
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BUb$r,  148  PkL  640;  Biffony  y.  T)f$(m,  75  Pa. 
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/.,  deliyered  the  opinion  of  the 
cooTt: 

The  bill  in  this  case  was  for  an  injunction 
to  restrain  defendant  from  practicing  as  a 
physician  within  eight  miles  of  I^hman 
Centre,  in  Luzerne  county,  for  a  period  of 
ten  years  from  6th  of  February,  1888.  It  ap- 
peared from  the  bill,  answer/  and  testimony 
that  Dr.  Col  ley.  the  defendant,  had  been  a 
practicing  physician  at  Lehman  Centre  from 
1876  until  the  6th  of  February,  1888.  I>r. 
Wilkinson,  the  plaintifF,  was  a  younger  man 
and  had  commenced  th^  study  of  medicine 
with  Col  ley  in  spring  of  1888,  when  only 
83  years  of  age.  Afterwards,  in  March,  1880, 
he  graduated  from  the  College  of  Physicians 
and  Surgeons  at  Baltimore,  fie  then  returned 
U>  Lehman  Centre,  and  formed  a  partnership 
with  Colley[  in  tbe  practice  of  medicine.  At 
the  expiration  of  a  year  the  partnership  was 
diasolyed,  and  Wilkinson  continued  m  the 
practice  for  himself,  down  to  the  6th  of  Feb- 
rnary,  1888 ;  Colley  also  practicing  for  him- 
self until  July,  1886.  Three  years  before  he 
had  sold  out  his  practice  to  one  Dr.  Hise, 
•tipulating  yerbally  that  at  the  end  of  three 
years  he    would   cease  practicing.     Hise's 

E*  urchase  included,  besides  Colley 's  practice, 
is  property  in  Lehman  Centre,  yalued  at 
$1,525,  and  Hise  for  the  same  consideration 
told  to  Wilkinson.  Colley,  at  the  end  of  the 
three  years,  stopped  practicing  about  three 
months;  then,  disregarding  his  agreement 
with  Hise,  commenc^  again,  and  continued 
to  PebruaiT,  1888.  On  the  6th  of  that  month 
he  and  Wilkinson  entered  into  another  agree- 
ment,— this  time  in  writing,— whereby,  in 
consideration  of  $200,  Colley  coyenanted  (1) 
that  he  would  not  practice  as  a  physician 
at  Ix'hman  Centre,  or  within  eight  miles 
thereof,  for  a  period  of  ten  years ;  (2)  that  he 
would  use  his  influence  in  favor  of  Wilkin- 
son, and  remain  at  Lehman  for  three  months, 
to  as  to  prevent  opposition;  (8)  that  he 
would  not  manufacture  or  put  on  sale  any 
medical  preparation  or  compound  during  the 
ten  years ;  (4)  and  for  the  true  performance 
of  the  covenants  of  the  contract  bound  him- 
•elf  in  the  penal  sum  of  $400.  Wilkinson 
paid  tbe  full  considemtion,  and  Colley  re- 
moved to  Columbia  county,  but  in  less  than 
four  years  returned  to  Lehman  Centre,  and 
commenced  again  to  practice  medicine  there. 
Wilkinson  notified  him  that  he  was  violating 
his  contract,  and  requested  him  to  stop  prac- 
tice, but  Colley  persisted,  even  sent  caids  to 
a  largo  number  of  Wilkinson's  patients,  in- 
viting their  patronage.  Thereupon  Wilkin- 
son nled  this  bill,  averring  the  facts  as 
itated,  and  praying  for  an  injunction.  The 
answer  of  Colley  admits  the  execution  of  the 
agreement  and  the  payment  of  the  considera- 
tion; admits  that' he  resumed  practice  in 
Lehman,  and  the  manufacture  and  sale  of 
medicine;  but  sets  up  a  parol  understanding 
tr  agreement  with  Wilkinson  that  he  was  to 
letnm  if  he  paid  back  the  consideration,  and 
aveiring  the  $400  designated  as  a  penalty  in 
the  airreement  is  liquidated  damages,  and 
farther  ayerring  his  readiness  and  ability  to  . 
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pay  the  same.  When  the  bill  was  filed  a 
preliminary  injunction  was  awarded,  which 
was  afterwards,  in  an  opinion  filed  by  Fret- 
ident  Jtu^  Woodward,  dissolved,  and  the 
case  sent  for  hearin|[  to  a  master,  who,  on  the 
authority  of  the  opinion  already  filed,  dis- 
solved the  injunction,  reported  against  the 
plaintiff.  On  exceptions  being  filed,  they 
were  overruled  by  the  court,  and  the  bill 
dismissed,  at  costs  of  plaintiff.  From  this 
decree,  plaintiff  appeals. 

The  decree  of  the  learned  judge  of  the 
court  below  is  based  upon  two  conclusions : 
(1)  That  the  penal  sum  of  $400  in  the  con- 
tract is  to  be  treated  as  damages  liquidatcKl 
by  the  parties ;  (2)  that  tbe  piaintiif  has  an 
adequate  remedy  at  law  for  the  breach  of  the 
contract.  It  follows  that  if  the  first  con- 
clusion, that  the  penalty  of  $400  is  li- 
Stiidated  damages,  oe  correct,  the  second  is 
so  correct ;  for  all  difficulty  in  liquidating 
damages  which  from  the  very  nature  of  the 
contract  is  otherwise  great  or  impossible  is 
removed  by  the  express  stipulation  of  the 
parties  that  the  damages  shall  be  fixed  at 
$400.  The  remedy  at  law  lor  the  lecovery 
of  a  sum  certain  is  complete  and  adequate. 
The  question  then  recurs.  Was  it  the  intention 
of  the  parties  that  Colley  was  not  to  practice 
again  for  ten  years,  or  that  he  was  to  have 
the  privilege  of  practicing  on  payment  to 
Wilkinson  of  $400?  It  is  said  by  Agnew, 
(/.,  in  delivering  the  opinion  of  the  court  in 
Streeper  v.  WiUtam$,  48  Pa.  450,  where  the 
contention  was  as  to  whether  the  words, 
"*  forfeit  the  sum  of  $500,  in  case  either  party 
fail  to  comply  with  the  terms  of  this  agree- 
ment," was  a  penalty  or  liquidated  aam- 
ages,  that :  **  Upon  no  question  have  courts 
doubted  or  differed  more.  It  is  unnecessary 
to  examine  the  numerous  authorities  iu 
detail,  for  they  are  neither  uniform  nor  con- 
sistent. No  definite  rule  to  determine  the 
question  is  furnished  by  them,  each  being 
determined  piore  in  direct  reference  to  its  own 
facts  than  to  any  general  rule.  In  the  earlier 
cases  the  courts  gave  more  weight  to  tbe  lan- 
guage of  the  clause  designating  the  sum  as 
a  penalty  or  liquidated  damages.  The  modern 
authorities  attach  greater  importance  to  the 
meaning  and  intention  of  tbe  parties.  Yet 
the  intention  is  not  all  controlling,  for  in 
some  cases  the  subject-matter  and  surround- 
ings of  the  contract  will  control  the  inten- 
tion, where  equity  absolutely  demands  it.* 
An  examination  of  the  cases  in  this  slate  since 
Streeper  y.  WilliarM,  decided  thirty  years 
ago,  only  confirms  the  correctness  of  the  state- 
ment made  by  Justice  Agnew  that  each  case 
is  determined  by  its  own  facts.  No  deflnite 
rule  to  determine  whether  the  stipulated  sum 
is  a  penalty  or  liquidated  damages  is  or  can 
be  laid  down  without  in  many  cases  dis- 
regarding the  principles  on  wlifch  equity  is 
administered.  In  Moore  y.  Chit,  127  Pa.  289. 
the  contract  was  tbe  sale  of  a  stage  line,  with 
a  stipulation  that  the  vendor  should  not 
engage  in  the  business.  The  words  were : 
**  Ana  each  party  is  bpreby  held  and  fully 
bound  in  the  sum  of  ;^300  for  the  faithful 
fulfillment  of  the  above  contract. "  This  was 
held  a  penalty,  the  court  saving  the  defend- 
ant has   no  equity;   that  language  which 
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technically  proyides  a  penalty  shall  be 
treated  as  liquidated  damages ;  that  where  the 
parties  call  it  a  penalty  It  will  be  so  con- 
strued, unless  equity  demands  otherwise.  In 
March  Y,  AUabough,  103  Pa.  335,  Justice  C]&t\l 
says,  in  deliyering  the  opinion  of  the  court, 
we  must  consider  the  relation  which  the  sum 
stipulated  bears  to  the  extent  of  the  injury 
which  may  be  caused  by  the  several  breaches 
provided  against,  and  the  ease  or  difficulty 
of  measuring  a  breach  in  damages.  In  Keck 
y.  Bieber,  148  Pa.  645,  Justice  Mitchell,  after 
approving  the  language  of  Jtutice  Agnew  in 
Streeper  v.  Williams,  says  the  presumption  is 
that  a  lump  sum  named  by  the  parties  to  a 
contract  is  a  penalty  rather  than  liquidated 
damages ;  the  name  by  which  it  is  called  is 
of  slight  weight,  the  controlling  elements 
being  the  Intent  of  the  parties  and  the  special 
circumstances  of  the  parties  and  the  special 
circumstances  of  the  case.  Where  there  are 
numerous  covenants  of  the  most  varied  kinds 
and  importance,  and  yet  the  sum  named  is 
payable  for  a  breach  of  any,  even  the  least, 
it  is  a  penalty.  The  sum  of  the  authorities 
in  our  own  state  is  that  the  intent  of  the 
parties  in  most  cases,  but  not  in  all,  will 
determine  whether  the  sum  stipulated  is  a 
penalty  or  liquidated  damages.  Calling  it 
a  penalty  is  some  evidence  that  it  was  so  in- 
tended, but  this  is  overcome  if  equity  de- 
mands it  shall  be  treated  as  liquidated  dam- 
ages. And  that,  in  determining  the  equities 
01  the  particular  case,  the  relation  which  tbe 
sum  bears  to  the  extent  of  the  injury  provid(.'(I 
against  will  be  considered.  That  where  there 
are  a  number  of  covenants,  and  the  sum 
named  would  be  payable  for  a  breach  of  any 
one  of  them,  even  the  least,  it  is  a  penalty. 
Take  now  the  circumstances  under  which  this 
agreement  was  made,  and  the  terms  of.it,  to 
discover  the  intent.  It  is  called  a  penalty, 
which  is  some  evidence,  though  slight,  that 
it  was  so  intended.  Colley,  by  the  death  of 
his  father,  found  it  necessary  to  remove  and 
locate  in  Columbia  county.  In  Consideration 
of  $200  ho  covenants  not  to  practice  in  Leh- 
man Centre  for  ten  years.  He  was  a  physician 
forty  years  of  age.  His  practice  was  well 
established,  and  valuable  to  another  physi- 
cian, especially  to  a  voung  man,  who  had 
graduated  but  a  short  time  before.  It  was  of 
but  small  value  to  Colley,  for  he  must 
abandon  It,  and  take  up  his  residence  in  an- 
other county,  even  if  he  gets  nothing  for  it. 
Its  sole  value  to  the  purchaser,  however, 
depends  on  Colley  remaining  away,  in  which 
event  it  is  of  very  great  value.  It  is  of  no 
value  at  all  if  Colley  soon  returns.  Is  it 
reasonable  to  suppose"  that  Wilkinson  in- 
tended Colley  should  have  the  privilege  of 
fesuming  practice  on  payment  to  him  of  a 
sum  equal  to  |40  per  year,— about  the  value 
of  the  patronage  of  a  single  patient?  Colley 
admits  in  his  testimony  that  many  of  his  old 
patients  have  come  back  to  him  since  his 
return,  and  he  was  there  less  than  a  year  be- 
fore testifying.  The  sum  is  so  out  of  propor- 
tion to  the  whole  damages  which  Wilkinson 
would  sustain  by  a  breach  of  it  that  it  seems 
to  us  improbable  that  it  was  intended  as  li- 
quidated damages  by  him.  But,  change  the 
action  to  one  for  damages,  and  suppose  that 
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Wilkinson  had  brought  suit  against  Colley 
for  selline  a  single  phial  of  medicine  for  a 
dime,  which  Colley  covenanted  not  to  do, 
would  Colley  have  submitted  to  a  judgment 
of  $400  in  liquidated  damages  for  the  breach, 
or  would  he  have  invoked  equity  to  relieve 
him  from  the  gross  extravagance  and  hardship 
of  the  full  penalty,  wholly  out  of  proportion 
to  the  nature  and  extent  of  the  in] ury  ?  Or  if 
he  had  returned  four  days  before  the  end  of 
the  ten  years,  and  commenced  practice,  would 
the  $400,  or  at  the  rate  of  $100  per  day,  have 
been  the  liquidated  damages  for  the  violation 
of  the  covenant?  Yet  the  sum  named  here  is 
payable  for  the  breach  of  any  one,  even  the 
least,  of  these  covenants.  There  is  nothing 
in  the  nature  of  tlfe  contract  or  the  circum- 
stances attending  it,  which  points  to  an  intent 
of  the  parties  to  treat  this  sum  other  than 
what  they  call  it, — ^a  penalty. 

While  there  is  much  variance  in  the  au- 
thorities on  this  question,  the  equities  of  the 
particular  case  often  determining  the  con- 
struction put  upon  the  language,  nevertheless 
the  defendant  has  shown  no  equity  which 
should  move  a  court  in  his  favor.  He  first 
sold  out  his  property  and  practice  for  a  large 
sum  to  Dr.  Hise,  and  Wilkinson  bought  from 
Hise.  Then  defendant  resumed  practice. 
Then  a^ain,  by  the  most  explicit  agreement 
in  writing,  he  sold  to  Wilkinson,  and  de- 
liberately violated  his  covenants,  to  the 
manifest  injury  of  Wilkinson;  and  on  his 
own  showing  he  did  this  because  it  paid  him 
better  to  break  his  contract  than  to  keep  it. 
The  equities  of  the  case,  therefore,  are  all 
with  the  plaintiff.  We  hold  that  the  $400 
stipulated  here  is  a  penalty  only.  The  con- 
tradictory parol  evidence  is  without  signi- 
ficance, m  view  of  the  plain  terms  of  the 
contract,  and  the  circumstances  surrounding 
the  parties  when  they  entered  into  it.  Wc 
do  not  attempt  to  reconcile  it,  because  the 
contract  itself  is  not  ambiguous,  and  the  cir- 
cumstances under  which  it  was  made  are  un- 
disputed. These  are  the  controlling  facts  in 
settling  its  interpretation. 

As  to  the  second  proposition  held  by  the 
learned  judge, — that  plaintiff  has  an  ad- 
equate remedy  at  law, — his  decision  is 
grounded  mainly  on  the  interpretation  that 
the  contract  stipulates  for  liquidated  dam- 
ages. As  we  do  not  concur  with  him  in  this 
view,  the  question  remains  whether,  treating 
it  as  a  penalty,  in  equity  the  plaintiff  is  en- 
titled to  a  specific  performance  of  the  con- 
tract That  plaintiff  could  maintain  an  ac- 
tion at  law  for  damages  for  breach  of  the 
contract  there  is  no  doubt.  But  it  is  a  well- 
settled  rule  that,  although  the  action  at  law 
will  lie,  yet  if  there  is  an  utter  uncertainty 
in  any  calculation  of  damages  from  the  breach 
of  the  covenants,  and  the  measure  of  damages 
is  largely  conjectural,  equity  will  intervene 
because  of  the  inadequacy  of  the  remedy. 
The  plaintiff  claims  aamages  to  the  amount 
of  $iOO  per  month  up  to  the  hearing  of  the 
case  before  the  master,  and  offered  evidence 
to  establish  this  claim.  But  there  was  no  full 
hearing  on  the  merits  of  this  branch  of  tlie 
case,  nor  any  finding  of  fact  by  the  roaster, 
and  we  pass  no  opinion  on  this  evidence. 
It  remains  open  for  further  proceedings  in  the 
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court  below  to  determine  the  amount  of  dam- 
afes  sustained  by  plaintiff  between  the  return 
of  defendant  to  Lehman  Centre  and  the  issu- 
ing of  this  injunction.  We  only  determine 
that  from  the  very  nature  of  this  contract  an 
action  at  law  is  a  wholly  inadequate  rem- 
edy for  its  persistent  Tiolation  during  the 
ten  years,  and  therefore  equity  will  specific- 
ally enforce  performance  of  it  by  injunction. 
mmer  ▼.  Oraham,  1  Parsons,  Sel.  Eq.  Cas.  476. 
TTienfars  the  decree  of  the  court  below  diemies- 
ingtheiiUiaretfers^i,  at  costs  of  appellee,  and 
the  bill  reinstated.  It  \b  further  ordered  that 
an  injunction  issue,  directed  to  defendant, 
restraining  him  from  practicing  as  a  physi- 
cian at  Cehman  Centre,  and  within  eight 
miles  thereof,  until  the  6th  day  of  February, 
1808,  and  from  manufacturing  or  putting  on 
sale  any  medical  preparation  auring  the  same 
time. 


Mary  W.  CAMPBELL 
9. 

FOSTER  HOME  ASSOCIATION.  Appt. 

(163  Pa.  008.) 

1.  A  power  to  mortgage  land  is  not  In- 
dnded  In  a  poorer  of  attorney  to  aell  and 
coDTcy.  uncoupled  Mrith  any  interest  in  the  land 
or  the  fund. 

2.  Snbro^atlon  to  a   prior  utortgatge 

oaoDot  be  olalmed  on  aocount  of  a  payment 
thereof  without  the  mortga«or*8  knowledge  or 
oonaent  out  of  the  proceeds  of  a  subsequent  in- 
valid mortgage  executed  by  an  agent  of  the 
mortgagor  without  authority. 

(Ootober  1. 1804.) 

A  PPEAL  by  defendant  from  a  judgment  of 
ii  the  Court  of  Common  •  Pleas,  Jso.  4,  for 
Philadelphia  Counly  in  favor  of  plaintiff  in  an 
action  brought  to  set  aside  a  mortgage  which 
was  alleged  to  be  invalid  and  to  be  a  cloud 
upon  the  title  to  certain  of  plaintiff's  real 
estate.    Affirmed, 

On  December  26, 1888,  plaintiff  executed  a 
letter  of  attorney  to  one  William  B.  Robins^ 
as  follows: 

"Ei70w  ai^lMeh  bt  these  PRBSBim,  That 
I,  Mary  W.  Campbell,  of  the  city  of  Phila- 
delphia, widow,  do  make,  constitute,  and  ap- 
point William  B.  Robins  of  said  city,  attorney- 
at-law,  my  true  and  lawful  attorney,  for  me 
and  in  my  name  to  grant,  bargain,  and  sell,  in 
fee  simple,  all  real  estate  owned  by  me,  includ- 
ing all  ground-rents,  on  such  terms  and  for 
nich  prices  as  he  may  see  fit,  and  to  make, 
execute,  and  deliver  all  necessary  deeds  and 
assurances  to  the  purchasers,  and  to  assign  all 
policies  of  insurance  on  said  properties,  or  with 
said  ground -rents:  and  also  to  assign,  transfer, 
aod  set  over  to  any  purchaser  or  purchasers 
thereof  a  certain  bond  and  mortgage,  bearing 
date  the  fourteenth  day  of  September,  A.  D. 
1882,  describing  it" 


The  master  finds  the  facts  to  be  as  follows: 
The  plaintiff,  Mary  W.  Campbell,  being  the 
owner  in  fee  simple  of  premises  No.  1089 
Walnut  Street,  Philadelphia,  made  and  exe- 
cuted the  letters  of  attorney  of  December  26, 
1888.  The  said  William  B.  Robins  claiming 
to  act  as  attorney  in  fact  of  Mary  W.  Camp- 
bell, thereupon  made  and  executed  in  her 
namelbonds  and  mortgages  of  her  said  prem- 
ises No.  1039  Walnut  Street,  as  follows: 

1.  June  20,  1889.  Bond  and  mortgage  to 
the  Western  Saving  Fund  for  $6,000;  satisfied 
of  record  December  81, 1890. 

3.  May  9,  1890.  Bond  and  mortgage  to  the 
Western  Saving  Fund  for  $500;  satisfied  of 
record  December  81, 1890. 

8.  December  28,  1890.  Bond  and  mortgage 
to  defendant  (being  the  subject  of  this  suit), 
reciting  the  letter  of  attorney. 

4.  July  25, 1891.  Bond  and  mortgage  to  the 
No.  2  Assistance  Building  &  Loan  Association 
for  $1,500.  This  is  still  subsisting  and  is  the 
subject  of  a  similar  proceeding  before  the 
master. 

The  plaintiff,  Marv  W.  Campbell,  had  no 
knowledge  of  the  making  of  any  mortgaj^es  in 
her  name  by  William  B.  Robins,  until  she 
received  the  information  from  her  counsel, 
Thomas  Hart,  Jr.,  Esq.,  in  a  letter  from  him 
dated  June  20,  18u2. 

No  part  of  the  moneys  obtained  by  Robins 
upon  said  bond  and  mortgage  for  $7,600 
reached  the  hands  of  plaintiff. 

Of  the  $7,500,  the  amount  of  said  mortgage,, 
the  sum  of  $6,000  was  appropriated  to  the 
^jment  of  the  aforesaid  mortgage  of  the 
Western  Saving  Fund  (which  is  admitted  to 
have  been  a  valid  iocumbrance  on  said  prem- 
ises); $258.07  to  the  payment  of  interest  there- 
on and  satisfaction  fee;  $500  to  the  payment 
of  the  other  aforesaid  mortgage  of  the  Western 
Saving  Fund;  seventeen  dollars  and  six  cents 
to  the  payment  of  interest  thereon  andsatisfac^ 
tion  fee;  $230.88  to  the  payment  of  taxes  for 
1890  on  said  premises;  three  dollars  and  fifty 
cents  to  recording,  and  the  balance,  $494.99. 
was  paid  to  *' William  B.  Robins,  attorney/ 
who  appropriated  the  same  to  his  own  use. 

Opinion, 

The  following  question  arises  In  this  case: 

Whether  under  the  letter  of  attorney  of 
December  26th,  1888,  there  was  any  power  to 
mortgage.   .    .     . 

Upon  the  first  and  main  point  we  are  con- 
fronted at  the  outset  with  aline  of  cases  in 
Pennsylvania  in  which  the  general  proposition 
that  a  "power  to  sell  includes  a  power  to 
mortgage"  is  affirmed  and  re-afflrmed  in  the 
most  positive  terms. 

These  cases  are:  Lancaster  v.  Dolan,  1 
Rawle,  281,  18  Am.  Dec.  626:  Chrdon  v.  Pres- 
ton, 1  Watts,  385,  26  Am.  Dea  75:  DmdPs 
App.  88  Pa.  112;  Pennsylvania  Oo,  far  Ins.  on 
Lives  d  Granting  Annuities  \r.  Austin,  42  Pa. 
257;  Zane  v.  Kennedy,  78  Pa.  182;  Wait^  App. 
78  Pa.  870;  Maurefs  App.  86  Pa.  880;  H^wrJT- 
lein  Y.  Haines,  14  W.  N.  C.  76;  Fidelity  Ins.  T. 


Ron.— A  deolslon  of  much  interest  on  the  ques- 
ttOD  of  subrogation  Is  above  reported.  In  case  of  an 
ioTiUd  mortgiei^  the  proceeds  of  which  had  been 
«PPUed  to  pay  off  a  pvior  valid  oneu   The  ease  is 


olearly  distinguishable  from  that  of  Wilton  v. 
Mayberry  (Wis.)  6  L.  B.  A.  6U  and  those  cited  in  the 
note  thereto,  and  Lowe  v.  Bawllns  (Ga.)  6  L.  B.  A, 
ra,  and  Dutoher  ▼.  Hobby  (Ga  J  10  L.  B.  A.  472. 


See  also  32  L.  R.  A.  631. 
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€t0L  Co.  T.  Wurffiein,  15  W.  N.  0.  28;  McCr^ry 
▼.  Bomberffer,  151  Pa.  828.      .     .     . 

The  foregoing  are  all  the  cases  Id  PeDDsyl- 
yania  od  the  subject;  a  careful  ezamiuation  of 
them  reveals  the  fact  that  it  is  only  under  the 
ezisience  of  certain  circumstances  that  the 
assertion  '*a  i)Ower  to  sell  includes  a  power  to 
mortgage"  becomes  a  "rule  of  property"  in 
Pennsyjyania.  Two  of  them  are  cases  of  cor- 
porations: the  others  are  all  cases  of  trusts, 
some  testamentary,  others  created  by  deed; 
they  are  cases  of  ancillary  powers,  powers  for 
the  purpose  of  carrying  out  or  aiding  in  the 
object  for  which  the  trust  was  established. 
The  present  case  on  Uie  other  hand,  is  that  of 
an  agent,  of  course  with  no  trust,  with  no  right 
to  hold  this  property  or  do  anything  with  the 
purchase-money  in  case  of  a  sale,  but  to  hand 
it  oyer  to  his  constituent.  Can  it  be  said  that 
be  has  an  implied  power  to  mortgage  because 
of  the  authority  of  cases  based  upon  a  trust, 
based  upon  a  discretion  in  the  donee  of  the 
I)ower  as  to  the  means  of  raising  money,  when 
the  object  and  purpose  of  the  tiust  was  to  raise 
money,  and  who  was  also  to  be  the  hand  which 
would  deyote  the  money  subsequently  to  the 

{mrposes  of  the  trust,  either  to  pay  debts  or 
egacics  or  something  of  that  nature. 

While  the  cases  in  Pennsylvania,  as  will  be 
shown,  haye  gone  further  than  any  others 
upon  the  subject  of  an  implied  power  to  mort- 
gage, tbey  have  not  gone  so  far  as  to  say  that 
an  agent  authorized  by  letter  of  attorney  to  sell 
real  estate  has  power  to  mortgage  it,  and  it  is 
submitted  that  their  authority  should  not  be 
extended  by  implication  to  cover  such  a  propo- 
sition. 

The  case  of  MiUi  y.  Banln,  8  P.  Wms.  9, 
decided  in  1724,  has  been  cited  as  authority  for 
the  general  principle  that  a  power  to  sell  in- 
cludes a  power  to  mortgage.  Lard  ChaneeUor 
Macclesfield  said  in  his  opinion,  **a  power  to 
sell  implies  a  i)ower  to  mortgage,  which  is  a 
conditional  sale"  (t.  «.,  because  it  is  a  condi- 
tional sale?)  but  gaye  no  attendant  authority 
for  the  statement  nor  is  any  to  be  found.  This 
case  has  been  distinctly  departed  from  in  aline 
of  cases,  yiz.:  BaU  y.  Harris,  4  Myl.  &  C.  264; 
Haidenhy  y.  Spofforth,  1  Beav.  890;  Stroughill 
y.  AMtey,  1  De  G.  M.  &  G.  685;  Page  y. 
Cooper,  16  Beay.  896;  Devaj/nes  y.  Robineon, 
24  Beay.  86;  Be  Dimmoek,  52  L.  T.  I<.  a  494; 
covering  a  period  from  1888  to  1885,  which 
have  settled  the  law  on  the  subject  in  England 
to  be  tdat  when  the  donee  of  a  power  to  sell 
has  imposed  upon  him  other  rights  and  duties, 
the  performance  of  which  involve  the  pro- 
priety or  necessity  of  borrowing  money,  as  in 
case  of  a  trustee  to  create  charges  or  raise  por- 
tions, eta,  equity  will,  in  aid  of  such  other 
purposes,  construe  a  power  to  sell  as  a  power 
to  mortgage,  when  exercised  in  support  of  the 
trust. 

The  recent  New  Jersey  cases  of  Ferry  y. 
Laible,  81  N.  J.  Eq.  566  (1879),  in  which  it  was 
held  that  a  power  to  sell  land  does  not  author- 
ize the  mnkmg  of  a  mortgage,  and  the  case  of 
Lod>enthal  y.  Baleigh,  36  N.  J.  Eq.  169  (1882), 
that  a  power  to  mortgage  is  sometimes  im- 
plied in  a  power  to  sell,  that  is,  where  a  power 
to  sell  is  given  to  raise  a  particular  charge 
only,  and  the  purpose  can  be  better  answered 
by  mortgage  than  by  sale,  and  that  method  is 
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not  in  ylolation  of  the  Intention  of  the  grantor 
of  the  power,  in  which  case  the  former  mods 
should  be  preferred  to  the  latter;  and  the  rs- 
cent  Massachusetts  cases  of  Hifyt  y.  Jaequee, 
129  Mass.  286  (1888),  that  a  devise  of  so  much 
of  the  testator's  estate  as  may  be  sufficient  for 
the  maintenance  of  the  devisee  during  his  life, 
'*he  haying  full  power  to  sell  and  convey  any 
and  all  parts  of  my  real  estate,  if  necessary  to 
secure  such  maintenance,"  does  not  give  to  the 
devisee  the  right  to  mortgage  the  estate  in  fee; 
and  Kent  y.  Morriion,  10  L.  B.  A.  756,  153 
Mass.  187  (1891),  where  a  will  devised  a  testa- 
tor's property  to  his  wife  with  full  power  to 
sell  and  conyey  the  same  by  deed,  the  proceeds 
to  be  used  for  her  comfort  or  otherwise  as  sbe 
may  think  proper,  and  In  which  it  was  held 
that  the  power  was  an  absolute  and  unre- 
stricted one  to  sell  for  her  benefit  and  in  her 
discretion,  and  therefore  included  a  power  to 
mortgage,  that  when  the  intention  in  giving  a 
power  is  that  real  estate  may  be  converted  out 
and  out  into  money,  such  a  power  does  not 
authorize  a  mortgage,  are  examples  of  the 
modem  American  doctrine  on  the  subject,  and 
show  the  distinctions  which  are  now  firmlv 
fixed  in  other  states  in  cases  of  powers  to  sell 
conferred  in  wills. 

The  text-writers  are  unanimous  in  their  state- 
ments of  the  law  upon  this  point. 

[Hill.  Trustees,  *475;  1  Sugden,  Vendors, 
591;  Sugden,  Powers,  425;  Chance,  Powers, 
§  2658;  4  Kent,  Ck>m.  *147,  881;  2  Washb. 
Real  Prop.  708,  pi.  6;  1  Fisher,  Mortg.  p.  285; 
1  Powell.  Mortg.  61;  1  Jones,  Mortis  g  129;  2 
Perry,  Tr.  §  768;  3  Bpenoe,  Eq.  Jur.  869;  1 
Lewin.  Tr.  ♦426.  J 

The  law  governing  the  construction  of  letters 
of  attorney  is  properly  a  branch  of  the  law  of 
principal  and  agent,  and  the  doctrines  of  Penn- 
sylvania law  upon  the  subject  of  the  powers 
of  agents  are  altogether  opposed  to  the  propo- 
sition that  a  power  to  an  agent  to  sell  and  con- 
yey real  estate  empowers  the  airent  to  mort- 
gage the  same.  There  is  no  analogy  between 
the  cases  of  powers  under  wills  and  deeds,  and 
under  letters  of  attorney.  Letters  of  attorney 
should  receive  a  strict  mterpretation,  and  the 
authority  should  not  be  extended  by  intend- 
ment beyond  what  is  giyen  in  terms  or  is 
absolutely  necessary  for  carrying  the  authority 
into  effect,  and  the  authority  must  be  strictly 
pursued.  \Devinney  y.  Reynolds,  1  Watts  i 
S.  828;  Peek  y.  Harriott,  6  Serg.  ft  R.  146.  9 
Am.  Dec.  415;  Stroheeker  y.  Farmer^  Bankof 
Reading,  6  Watts,  96,  8  Watts,  188;  Heffernan 
v.  Addame,  7  Watts,  116;  Barings,  Pierce,  5 
Watts  &  S.  548,  40  Am.  Dec.  584. 

The  distinction  between  powers  under  wills 
and  deeds  and  under  letters  of  attorney  is  rec- 
ognized by  Sugden  on  Powers,  chapter  6, 
page  255] 

The  power  to  mortgage  can  only  be  placed 
in  the  letter  of  attorney  of  December  26tb, 
1888,  by  construction;  it  is  not  there  in  terms; 
nor  is  it  at  all  a  necessary  implication  {Peck  v. 
Harriott,  supra);  no  one  will  say  that  the 
power  to  raise  money  on  mortgage  of  a  prop- 
erty is  necessary  in  order  to  sell  it.  The  ap- 
plication of  the  principles  of  law  goyerning 
the  interpretation  of  powers  between  a  constit- 
uent and  an  acent  strongly  disfavors  the  con- 
tention of  the  defendant  in  this  case. 
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AlthoQi^  no  ease  has  arisen  in  Pennsylvania 
vpoo  the  question  whether  an  attorney  in  fact 
irith  power  to  sell  real  estate  ma^  mortgage  it, 
tbat  precise  point  has  been  deaded  In  other 
^tes,  in  each  instance  against  the  right  to 
mortgage. 

[Wood  ?.  Qaodridge,  6  Cnsh.  117, 62  Am.  Dec. 
771;  McrrU  y.  Wat9(m,  15  Minn.  212;  Jeffrey 
T.  HurA,  49  Mich.  81;  Hubbard  y.  Qerman 
CathoUe  Congregation,  84  Iowa,  81;  9wit2er  y. 
lFt7wfi.  24  Kan.  884;  €hondooY.Wa49an,L.IL 
$  App.  Gas.  561;  Mechem,  Ag.  S  828;  Story, 
A^.  $  68;  1  Fisher,  Mortg.  p.  260;  1  Jones, 
Mortg.  §  129;  Whart  Ag.  g  198;  Fitch,  Real 
E^te  Agency,  p.  140.] 

There  is  another  distinction  between  this  case 
and  the  Pennsylvania  cases  already  referred 
to.  Id  each  of  them  the  money  raised  or  re- 
edved  by  the  trustee  was  properly  received; 
he  who  made  the  mortgage  had  a  right  to  give 
s  bond  accompanying  the  mortgage  for  the 
moDcy  given  him. 

But  how  can  it  be  said  that  there  was  any 
iutbority  given  to  William  B.  Robins  to  bor- 
row money  for  the  plaintiff  or  to  give  any  ob- 
ligation binding  her? 

A  mortgage  in  Pennsylvania,  while  in  form 
a  conveyance,  is  nothing  more  nor  less  than  a 
security  for  money  loaned  or  for  the  perform- 
ance 01  some  other  obligation. 

Corporation  for  Bditf  of  Poor  d  DiHrened 
Preti^.  Mini8teT9  v.  WctUaee,  8  Rawle,  109. 

An  executor  cannot  make  a  valid  sale  or 
pledge  of  the  assets  of  his  testator  for  the  pay- 
ment of  hia  own  debt  or  the  debts  of  a  third 
person. 

Miller  v.  Bpe,  8  Pa.  856;  Bayard  v.  Farmer^ 
^  Meehaniet^  Bank  of  Philadelphia,  52  Pa.  282; 
MaHin'e  App.  13  W.  N.  0.  167. 

Tbe  present  case  is  like  an  executor  pledg- 
ing the  testator's  assets  or  mortgaging  real  es- 
tate, which  he  is  empowered  to  sell  for  his  own 
debt. 

It  was  claimed  by  counsel  for  defendant  that, 
•uppoeing  their  contention  as  to  the  power  to 
mortgage  to  be  erroneous,  a  certain  amount  of 
tbe  money  obtatned  by  Robins  went  to  pay 
good  obligations  in  the  shape  of  liens  or  incum- 
brances on  the  property  of  plaintiff,  and  that, 
therefore,  defendants  were  entitled  to  be  sub- 
rogated to  the  extent  of  that  amount.    .  .  . 

The  right  of  subrogation  has  been  called  the 
mode  which  equity  s^opts  to  compel  tbe  ulti- 
mate payment  of  a  debt  by  one  who  in  Justice, 
equity,  and  good  conscience  ought  to  pay  it. 

Beach,  Modem  Eq.  Jur.  §  800. 

And  in  the  same  authority,  at  section  801,  it 
is  said  that  a  volunteer  cannot  invoke  the  aid 
of  Babrogation.  for  such  a  person  can  establish 
ao  equity.  In  such  a  case  the  payment  oper- 
ates as  the  absolute  discharge  of  the  debt  so 
paid. 

Maurer'e  App,,  86  Pa.  880,  relied  upon  hj 
defendants,  was  somewhat  different  from  this 
case.  In  the  fi rst  place,  Judge  Shars w ood  says : 
"Tbe  plaintiffs  loaned  their  money  in  good 
faith,  in  the  belief  that  the  deed  of  ^  trust  was 
revoked,  and  that  the  mortgagors  had  a  per- 
fect right  to  make  the  mortgage."  But  the 
great  distinction  is  that  the  married  woman 
benelf  received  the  money  from  tbe  plaintiffs 
vA  herself  applied  it  to  the  payment  of  the 
preceding  mortage.    In  the  present  case  the 


plaintiff  had  nothing  to  do  with  the  pay  men  t» 
nor  anv  knowledge  on  tbe  subject.  It  is  th« 
case  of  a  volunteer  loaning  money  on  a  worth- 
less security,  some  of  which  went  to  pay  off 
a  good  mortgage. 

It  is  held  in  Webster^e  d  CMdemith'e  App.,  86 
Pa.  409,  that  while  subrogation  is  founded 
on  principles  of  equity  and  benevolence  and 
may  be  decreed  where  no  contract  exists,  yet 
it  will  not  be  decreed  in  favor  of  a  mere  volun- 
teer  who,  without  any  duty,  mor^  or  other- 
wise, pays  the  debt  of  another.  It  will  not 
arise  in  favor  of  a  stranger,  but  only  in  favor 
of  a  party  who  on  some  sort  of  compulsion 
discbarges  a  demand  against  a  common  debtor. 
These  principles  do  not  apply  in  favor  of  vol- 
unteers; they  can  obtain  the  right  of  substitu- 
tion only  by  contract. 

Moeiefe  App,  56  Pa.  76,  98  Am.  Dec.  783; 
Hootier  v.  E]Aer,  52  Pa.  522;  WaUac^e  Estate.. 
59  Pa.  401. 

One  who  discharges  an  incumbrance  upon 
property  which  he  has  no  interest  in  having 
relieved,  is  not  thereby  subrogated  to  the  rights 
of  the  holders  of  the  incumbrance. 

Moody  V.  Moody,  68  Me.  155;  Wolff  y.  Walter, 
56  Mo.  292. 

And  the  loaning  of  money  to  discharge  a  lien 
does  not  subrogate  the  lender  to  the  rights  of 
the  lien  holder. 

Beach,  Modem  Eq.  Jur.  %  801,  and  cases  cited 
in  note  t. 

Voluntary  payment  of  the  mortgage  debt  by 
one  who  sustains  no  relation  whatever  to  the 
property  cannot  operate  to  subrogate  him  to 
the  rights  of  the  holder  of  the  obligation. 

Id.  §807. 

So  one  who  loans  money  to  another  to  paj 
the  mortgage  cannot  claim  the  benefit  of  sub- 
rogation to  the  rights  of  the  mortgagee. 

Van  Winkle  v.  WiUiame,  88  N.  J.  Eq.  105. 

A  recent  case,  very  similar  to  the  present 
case,  wMcUleary'e  App.  20  W.  N.  C.  547. 

Upon  the  whole  case  tbe  master  is  of  opinion 
that  under  the  letter  of  attorney  of  December 
26,  1888,  there  was  no  power  in  William  B. 
Robins  to  make  any  mortgage  of  plaintiff's 
real  estate;  and  further,  that  while  defendants 
may  or  may  not  have  rights  in  an  action  at  law 
in  regard  to  the  moneys  paid  by  them  in  dis- 
cbarge of  good  incumbrances  and  liens  upon 
plaintiff's  real  estate,  the  principles  of  subro- 
gation cannot  be  successfully  invoked  by  them 
in  the  premises;  and  recommends  that  a  decree 
be  mane  in  conformity  with  the  prayers  of  the 
bill. 

Exceptions  to  this  report  having  been  dis- 
missed, defendant  appealed. 

Mr.  John  G.  Johnson,  for  appellant: 

Tbe  power  given  to  Robins  to  sell  included 
a  power  to  mortgage. 

Lancaster  v.  l)oian,  1  Rawle,  281,  18  Am. 
Dec.  625;  Zane  v.  Kennedy,  78  Pa.  182;  Mau- 
rer^e  App.  86  Pa.  384;  Wurfflein  ?.  Haines,  14 
W.  N.  C.  76;  Fidelity  Ins.  Trust,  etc.  Go.  v. 
WurfflHn,  15  W.  N.  0.  28;  McCreary  v.  Bam- 
berger, 151  Pa.  823. 

It  was  contended  by  the  appellee,  and  the 
master  and  t/u^^eTbaver  sustained  tbe  conten- 
tion, that  words  which,  in  a  deed  or  will,  must 
be  interpreted  as  conferring  a  power  to  mort- 
ga^,  when  used  in  a  letter  of  attorney,  must 
be  mterpreted  differently.    No  satisfactory  rea. 
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icm  for  thus  differently  interpreting  tbe  same 
words,  because  used  in  a  different  instrument, 
has  been  given. 

Tbe  appellee  was  not  entitled  to  a  decree  of 
cancel1alion»  or  satisfaction,  of  the  mortgage 
of  $7,500,  except  upon  terms  of  reimbursement 
to  tbe  appellant  of  its  advances  in  payment  of 
the  mortgage  for  $6,000  and  of  tbe  taxes  due 
by  her. 

In  Peters  v.  Florence,  88  Pa.  198,  which 
stands  upon  the  outer  edge  of  authority,  relief 
was  denied  because  it  was  demanded  by  reason 
of  a  mistake  having  been  made  in  the  law. 

In  the  present  case  it  may  be  said  that  there 
was  a  mistake  of  law  as  to  the  interpretation 
of  Robins'  power;  but,  superadded  to  this,  was 
a  mistake  of  fact. 

The  rule  that  the  debt  ceases  to  exist  on  pay- 
ment is  not  universal  even  at  law;  or,  to  speak 
more  accurately,  as  payment  is  the  peif  ormance 
of  a  pecuniary  obligHtion,  it  must  proceed  from 
the  debtor  or  from  some  one  acting  on  his  be- 
half. 

James  v.  Isaacs,  12  C.  B.  791;  Kempv,  Balls, 
10  Exch.  607;  1  Smith,  Lead.  Cas.  7th  Am.  ed. 
684. 

A  ratification  may,  as  in  other  cases,  take 
the  place  of  a  request  B  may  take  advantage 
of  payment  made  for  him  by  A,  though  he  did 
not  authorize  A;  and  hence  a  note  or  money 
given  by  A  on  account  of  B  may  be  pleaded  to 
an  action  brought  against  B  for  the  debt,  and 
it  is  not  a  sufficient  reply  that  A  was  a  volun- 
teer whom  B  might  have  disavowed. 

Belshaw  v.  Bush,  11  C.  B.  191;  Simpson  v. 
Eggington,  10  Exch.  845. 

So  if  B  is  a  surety,  such  a  payment  may  en- 
title him  to  subrogation  against  anyone  who  is 
primarily  liable  for  tbe  debt.  But  one  cannot 
ratify  an  act  which  is  not  done  on  his  account; 
and  hence  if  a  stranger  pays  a  debt  under  a 
mistaken  belief  that  it  is  his,  the  payment  is 
not  in  defense  to  an  action  against  the  |>er&on 
by  whom  the  obligation  is  really  due. 

Whiting  v.  Ind^endeni  Mut,  2ns.  Co.  15  Md. 
297;  footnote  to  Aldiieh  v.  Cooper,  2  Lead.  Gas. 
Eq.  ed.  1877,  p.  289. 

In  equity  the  ri^bt  of  subrogation  does  not 
depend  upon  privity  of  contract. 

Hosier* s  App.  56  Pa.  80,  98  Am.  Dec.  788; 
CoitrelVs  App,  28  Pa.  294;;l/cO?rmtcifc  v.  Inoin, 
85  Pa.  117;  Iron  'City  Tool  Works  v.  Long,  44 
Pbila.Leg.Int.28;  2Greenl.Ev.§14.p.tll;  Snel 
lingy.  Melntyre,  6  Abb.  N.  G.  469;  Sidenerv. 
Pavey,  77  Ind.  241 ;  Sheldon,  Subrogation,  §  1; 
BriaM  v.  Boyd,  1  Story,  C.  C.  478;  Ehjerston 
T.  Central  Bank  of  Kansas,  88  Kan.  852;  Hamr 
mond  V.  Barker,  61  N.  H.  53;  Payne  v.  HatJia- 
itay,  8  Yt.  212;  Cans  v.  Thieme,  98  N.  T.  225; 
Dixon,  Subrogation,  p.  165;  Bolman  v.  Loh- 
man,  74  Ala.  507:  Twomhly  v.  Cassidy,  82  N. 
Y.  155;  1  Jones,  Mortg.  §  874,  C;  MilhoUand 
V.  Tiffany,  64  Md.  456;  Keener,  Quasi  Cont. 
888;  (?rajr«  ^toto,  189  Pa.  76;  CotlreWs  App. 
28  Pa.  294;  2  Beach,  Modem  Eq.  Jur.  869: 
People^s  Nat.  Bank  of  Charleston  v.  Epstin,  44 
Fed.  Rep.  404;  Wallace*s  Estate,  59  Pa.  405; 
Hoover  v.  Epler,  52  Pa.  524;  Blackburn  Bldg. 
8oc.  V.  Gunliffe,  L.  R  22  Gh.  Div.  61;  Wen- 
lock  V.  Rifser  Dee  Co.  L.  R  19  Q.  B.  Div.  155; 
Mauret's  Ajtp.  86  Pa.  880. 

Messrs.  Thomas  Hart*  Jr.*  and  John  C. 
Xjamb*  for  appellee: 
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There  Is  no  analogy  between  the  cases  of 
powers  under  wills  or  deeds  and  under  letters 
of  attorney. 

Peek  V.  Harriott,  6  Serg.  ft  R  146,  9  Am. 
Dec.  415;  Stroheekery.  Farmenf  Bank  of  Bead- 
ing, 6  Watts,  96;  Hejfernan  y.  Addams,  7 
Watts,  116;  Deninney  v.  Reynolds,  1  Watts  & 
8.  828;  Baring  v.  Pierce,  5  Watts  &  8.  548,  40 
Am.  Dec.  534;  Sugden,  Powers,  p.  255. 

The  power  of  attorney  of  December  26, 1888. 
conferred  on  Robins  no  power  to  borrow 
money  for  plaintiff. 

The  mortgage  given  to  secure  the  same  n-as 
therefore  also  void. 

Corporation  for  Relief  of  Poor  <K  Distressed 
Presby.  Ministers  v.  Wdllaee,  8  Rawle, 
109;  Thomases  App.  SO  Pa.  878;  Wilson  v. 
Shoenberger,  81  Pa.  295;  Rice  v.  Southern 
Pennsylvania  Iron  d  R.  Co.  9  Phila.  294; 
Lane/s  App,  112  Pa.  456;  Riddle  ▼.  HaU.  99 
Pa.  116;  Brigham  v.  Potter,  14  Gray,  622; 
Wearse  v.  Peirce,  24  Pick.  141;  Bannan  v. 
Hannan,  128  Mass.  441,  25  Am.  Rep.  121; 
Hebum  v.  Warner,  112  Mass.  271;  MtUer  v. 
£i/e,  8  Pa.  856;  Bnyard  v.  Farmers^  <K  Me- 
dtanics  Bank  of  Philadelphia,  52  Pa.  232;  Mar- 
tin's App.  18  W.  N.  C.  167:  Bell  v.  Farmers 
Deposit  Mat.  Bank,  181  Pa.  818;  Mechem,  Ag. 
§889. 

An  attorney  in  fact  with  power  to  sell  and 
convey  real  estate  cannot  mortgage  the  same. 

Wood  V.  Ooodridge,  7  Gush.  117,  52  Am. 
Dec.  771;  Morris  v.  Watson,  15  Minn.  212; 
Jeffrey  v.  Hursh,  49  Mich.  81;  Jeffrey  v. 
Ilursh,  58  Mich.  248;  Hubbard  ▼.  German 
Catholic  Congregation,  84. Iowa,  81;  SwUtery. 
Wilters,  24  Kan.  884;  Nixon  y.  Hyssrott,  5 
Johns.  58;  Borel  ▼.  Rollins,  80  Gal.  408;  Phelps 
V.  Harris,  101  U.  S.  870.  25  L.  ed.  855;  De 
Boucfumt  V.  Ooldsmid,  5  Ves.  Jr.  211;  Coondoo 
V.  Watson,  L.  R.  9  App.  Gas.  661;  Mechem, 
Ag.  g§  818, 821,  828;  Story,  Ag.  §  68;  1  Fisher. 
Mortg.  260;  1  Jones  Mortg.  §  129:  Whart.  Ag. 
g§  193.  746;  Fitch,  Real  Estate  Agency,  140. 

In  this  case  the  power  to  sell  is  so  limited  in 
terms  that  there  is  no  room  for  the  implication 
of  a  power  to  mortage. 

PniladeHphia  db  R.  R.  Co.  y.  Lehigh  Coal  ds 
Nav.  Co  86  Pa.  204;  Horwitz  v.  NorrU,  49  Pa. 
218:  WickershamY.  Savage,  68  Pa.  865;  Bradley 
V.  Chester  Valley  R.  Co.  86  Pa.  151;  Pepper's 
App.  120  Pa.  285;  Perry.  Tr.  §  788;  MarrUL  v. 
Cone,  68  U.  S.  22  How.  75,  16  L.  ed.  253; 
Jenkins  v.  Funk,  88  Fed.  Rep.  915;  Deputron 
V.  Young,  184  U.  S.  241.  88  L.  ed.  923;  Cumr 
berland  Valley  R.  Co.  v.  Baab,  9  WatU.  458^ 
86  Am.  Dec.  132;  Philadelphia  db  R.  R.  Co.  v. 
Stichter,  11  W.  N.  G.  825;  Millvale  v.  Beer- 
green  R.  Go.  7  L.  R  A.  869, 131  Pa.  1;  Central 
Transp.  Co.  v.  PuUman  Palace  Car  Co.  189  U. 
S.  50,  85  L.  ed.  65;  BaU  v.  Harris,  4  Myl.  & 
G.  264. 

The  rule  of  the  Pennsylvania  cases  should 
not  be  extended. 

BaU  V.  Harris,  supra;  Haldenby  v. 
forth,  1  Beav.  890;  Stroughill  v.  Anstey, 
G.  M.  &  Q.  685;  Page  v.  Cooper,  16  Beav.  896; 
Detaynes  v.  Robinson,  24  Beav.  86;  He  Dim- 
mock,  52  L.  T.  N.  S.  494;  81  Am.  L.  Reg.  & 
Rev.  p.  17;  Ferry  v.  Liable,  81  N.  J.  Eq.  666; 
Loebenihal  v.  Raleigh,  86  N.  J.  Eq.  109;  Hoytr 
V.  Jacques,  129  Mass.  286;  Kent  v.  Morrison^ 
10  L.  R.  A.  766,  158  Mass.   187;  %  Peny. 


^  apof- 
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Trosts,  768;  4  Kent,  Com.  147;  2  Washb.  Real 
Prop.  708;  1  Powell.  Morlg.  61;  1  Jones. 
Hortir.  §  128;  2  Spence,  Eq.  Jur.  869;  1  Lewin, 
Tr.426. 

Defendant  had  no  right  to  subrogation. 

Beach,  Modem  Eq.  Jur.  §  798;  Sheldon, 
Sabrogation,  §§  1,  240, 241;  Evans  ▼.  Duncan, 
4  Watts,  24. 

One  cannot  by  Toluntartly  paying  money  or 
rendering  service  for  another,  not  having  been 
requested  so  to  do,  make  that  other  his  debtor, 
or  subrogate  himself  to  the  right  of  the  cred- 
itor. 

lotea  ffomsftead  Co.  ▼.  Des  Moines  Nav.  dt 
&  Cb.  84  U.  8.  n  Wall.  153,  21  L.  ed.  622; 
Lannley  ▼.  Chapin,  134  Mass.  82;  Moody  t. 
Moody,  68  Me.  155;  Botycer  v.  EpUr,  63  Pa.  522; 
Allegheny  VaUey  B,  Co,  ▼.  BUkey,  181  Pa.  98; 
?afhti^%  Anp.  8  Watts  ft  S.  449;  Wallaces 
EsUUe,  59  Pa.  401;  Maurefs  App,  86  Pa.  880; 
Forest  Oil  Co 's  App.  118  Pa.  145;  McOUaty's 
App,  20  W.  N.  C.  547;  Dormer  v.  Wilson,  83 
VU  1;  Wilson  v.  Soper,  44  Me.  118;  Be  North 
Biter  Constr,  Co.  88  N.  J.  Eq.  433;  Woods  y. 
GiUon,  17  HI.  218;  Woljf  v.  Walter,  56  Mo. 
292;  Ooekrum  v.  West,  122  Ind.  872;  Qerdine 
V.  Menage,  41  Minn.  417;  Oury  v.  Saunders,  77 
Tex.  278;  Butcher  v.  Hotby,  10  L.  R  A.  472, 
86  6a.  198;  Ijockwood  v.  Marsh,  8  Nev.  138; 
dark  V.  Clark,  58  Miss.  68;  Emigrant  Indus- 
trial Sav.  Bank  v.  Clvte,  33  Hun,  82;  Bolman 
T.  Lohman,  74  Ala.  507;  Everston  v.  Central 
Bank  of  Kansas,  38  Kan.  852;  Gilbert  v.  Gil- 
hert,  89  Iowa,  657;  Chafe  v.  Oliver,  89  Ark.  581; 
Lety  V.  Martin,  48  Wis.  198;  Flannary  v. 
f7iiy(Ky.)  Dec.  6.  1887;  Fiy  v.  Hamner,  50 
Alfl.  52;  uEtna  L.  Ins.  Co.  y.  Buck,  108  Ind. 
174 

Green*  Jl,  delivered  the  opinion  of  the 
court: 

After  a  laborious  study  of  this  case,  and  a 
most  serious  consideration  of  the  elaborate 
snd  exhaustive  arguments  of  the  learned 
counsel  on  both  sides,  we  are  constrained  to 
sav  that  we  think  the  case  was  correctly  de- 
cided in  the  court  below.  On  the  question 
whether  the  letter  of  attorney  from  the  plain- 
tiff to  her  attorney  in  fact,  Robins,  dated 
December  26,  1888,  is  to  be  construed  as  con- 
ferring a  power  to  mortgage  the  premises  in 
question,  we  are  quite  clear  as  to  the  correct- 
ness of  the  decision  made  both  by  the  master 
snd  the  court  below.  It  is  true  the  precise 
question  does  not  seem  to  have  been  before  us 
heretofore,  but  we  are  convinced  that  the  con- 
•ideratiuns  which  prevailed  in  Lancaster  v. 
Bolan,  1  Rawle.  231,  18  Am.  Dec.  625 ;  and 
its  train  of  cases,  resulting  in  the  declaration 
that  a  power  to  sell  land  includes  a  power  to 
mortgage,  are  entirely  inapplicable  in  the 
interpretation  of  a  mere  letter  of  attorney, 
with  a  naked  authority  to  sell,  uncoupled 
with  any  interest  in  the  land  or  the  fund. 
The  instrument  now  In  question  was  essen- 
tially of  this  latter  class.  So  far  aa  this 
matter  is  concerned,  it  is  in  the  following 
words:  "Do  make,  constitute,  and  appoint 
William  B.  Robins,  of  said  city,  attorney 
at  law,  my  true  and  lawful  attorney,  for  me 
and  in  my  name  to  grant,  bargain,  and  sell, 
in  fee  simple,  all  real  estate  owned  by  me, 
including  all  ground  rents,  on  luch  terms 
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and  for  such  prices  as  he  may  see  fit,  and  to 
make,  execute,  and  deliver  all  necessary 
deeds  and  assurances  to  the  purchasers,  and 
to  assign  all  policies  of  insurance  on  said 
properties  or  with  said  ground  rents."  It 
cannot  be  questioned  that  this  is  but  an  or- 
dinary letter  of  attorney  to  sell  real  estate  in 
fee  simple.  It  is  nothing  but  a  naked  au- 
thority to  sell,  and  make  deeds  to  the  pur- 
chasers, without  any  interest  whatever  in  the^ 
proceeds;  without  any  power  to  invest  Xh» 
same,  or  to  exercise  any  kind  of  control  over 
them.  There  was  no  power  to  raise  money 
for  any  trust,  or  to  pay  debts  or  charges,  or 
to  provide  a  fund  for  any  charitable  or  other 
purpose,  or  for  the  support  of  any  third  per- 
son. In  short,  there  was  no  power  of  any 
kind  whatever  to  do  more  than  simply  to  sell 
the  property,  and  to  make  deeds  to  the  pur- 
chasers. Under  this  narrow,  specially  de- 
fined, and  closely  limited  authority,  th» 
agent  executed  a  bond  in  the  name  of  his 
principal  for  the  payment  of  $7,500,  and  to 
secure  the  payment  of  the  bond  he  executed  » 
mortgage  of  her  real  estate,  also  in  her  name, 
and  thereby  made  her  a  debtor  in  a  large 
sum,  when  his  only  authority  to  act  for  her 
was  to  sell  her  real  estate  and  bring  her  the 
proceeds.  Instead  of  being  the  seller  of  real 
estate,  in  the  enjoyment  of  the  fruits  of  the 
sale,  she  was  converted  into  a  debtor,  with 
all  the  duties  and  obligations  which  that  re- 
lation imp]  ies.  We  do  not  know  of  any  doc- 
trine in  the  law  of  principal  and  agent  which 
will  permit  such  a  result  to  be  accomplished 
in  such  a  mode.  The  books  abound  with  end- 
less decisions  which  are  in  utter  hostility 
with  such  a  transaction  as  a  valid  act.  Be- 
ing a  debtor,  the  plaintiff  would  be  subject 
to  an  obligation  to  pay,  not  only  the  princi- 
pal sum  or  $7, 500,  but  also  annual  sums  of 
interest.  For  failure  In  her  payments  she 
would  become  personally  liable  for  the  mon- 
eys due,  and  be  subject  to  a  general  judgment 
which  would  be  a  lien  upon  all  her  real 
estate,  and  upon  which  process  of  execution 
might  issue,  and  be  levied  upon  her  personal 
property.  In  point  of  fact,  a  warrant  of  at- 
torney for  the  entering  of  judgment  against 
her  for  the  debt  was  contained  in  the  bond 
executed  in  her  name  by  her  attorney  under 
an  authority  which  gave  him  only  a  bare 
right  to  sell  her  lands.  It  is  not  credible 
that  the  citizen  can  be  held  subject  to  such 
consequences,  so  entirely  inconsistent,  unex- 
pected, and  hostile  to  his  express  intent,  in 
an  instrument  of  such  a  character.  Whatever 
else  may  be  said  of  such  a  paper,  it  must  be 
conceded  thai  in  its  terms,  and  in  its  legal 
substance,  it  is  a  plain,  simple  letter  of  at- 
torney, establishing  the  relation  of  principal 
and  agent  between  the  parties  to  it.  It  must 
thereu>re  be  regarded  as  subject  to  the  rules 
and  requirements  of  that  branch  of  the  law 
in  any  event,  and  if  these  will  not  permit  it 
to  be  used  for  an  ulterior  purpose,  such  as  is 
claimed  in  the  present  case,  then  it  oannot 
be  so  used. 

Regarded  simply  as  a  letter  of  attorney  < 
tablishing  an  agency,  the  law  conoemiiu' 
is  very  clear.  Thus,  in  Devinney  v.  Beyiu** 
1  Watts  &  8.  828,  Mr.  Justice  Rogers,  « 
livering  the  opinion,  said:    *'Aii  agent  oour 
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•titated  for  a  particular  purpose  and  under  a 
limited  power  cannot  bind  his  principal  if 
he  exceeds  his  power.  A  special  power  must 
be  strictly  pursued,  and  whoever  deals  with 
an  agent  constituted  for  a  special  purpose 
deals  at  his  peril  when  the  agent  passes  the 
precise  limits  of  his  power."  "This  was  said 
<tt  a  deed  made  by  an  attorney  in  fact  who 
was  authorized  to  convey  a  tract  of  land  after 
he  had  redeemed  it,  and  he  conveyed  it  with- 
out redemption,  and  it  was  held  the  purchaflcr 
took  no  title.  Tn  Story  on  Agency  (ed.  1882, 
t^  68)  the  author  says :  **  Indeed,  formal  in- 
struments of  this  sort  [letters  of  attorney]  are 
ordinarily  subjected  to  a  strict  interpreta- 
tion, and  the  authority  is  never  extended  be- 
yond that  which  is  given  in  terms,  or  which 
IS  necessary  and  proper  for  carrying  the  au- 
thority so  given  into  full  effect.  Thus  a 
power  of  attorney  to  sell,  assign,  and  transfer 
stock  will  not  include  a  power  to  pledge  it 
for  the  agent's  own  debt.**  1  Jones,  Mortg. 
§  129.  A  mort&rage  executed  under  a  power 
of  attorney  autliorizing  an  attorney  to  sell 
and  convey  onlv  is  void.  Said  Mr,  Justice 
Oooley  in  Jeffrey  v.  Hureh,  49  Mich.  81,  **  J. 
M.  Hursh  hflid  power  to  sell  the  land,  but  not 
to  mortgage  it.  The  power  is  not  to  be  ex- 
tended by  construction.  The  principal  de- 
termines for  himself  what  authority  he  will 
confer  upon  his  agent,  and  there  can  be  no 
implication  from  his  authorizing  a  sale  of 
his  lands  that  he  intends  that  his  agent  may 
at  discretion  charge  him  with  the  responsi- 
bilities and  duties  of  a  mortgage.  Wood  y. 
Ooodridge,  6  Cush.  117,  52  Am.  Dec.  771 ; 
Albany  F,  Ins,  Co,  y.  Bay,  4  N.  Y.  9 ;  Ferry 
▼.  LaibU,  81  N.  J.  Eq.  666 ;  Kinney  y.  Math- 
moe,  69  Mo.  520 ;  Patapseo  Ouano  Co.  v.  Mor 
rieon,  2  Woods,  0.  C.  895,  Fed.  Cas.  No." 
10, 792 ;  Devaynea  y.  Robinean,  24  Beav.  92.  ** 
Deputron  v.  Young,  184  U.  S.  241,  88  L.  ed. 
^28.  In  the  case  of  a  naked  power,  not 
coupled  with  an  interest,  ever  prerequisite  to 
the  exercise  of  that  power  should  precede  it. 
A  power  to  make  and  execute  deeds  to  con- 
yey  real  estate,  as  the  same  may  be  sold  to 
purchasers  in  tracts  by  a  third  party,  is  a 
naked  power  to  convey  as  sales  may  be  made, 
and  a  aeed  made  otherwise  is  a  fraud  upon 
the  power.  Morrie  v.  Watson,  15  Minn.  212 
(Oil.  165) .  As  a  general  rule  a  power  to  sell 
and  convey  real  estate  does  not  confer  a  power 
to  mortgage,  and  a  mortgage  executed  under 
*  power  of  attorney  to  sell  and  convey  is 
yoid.  The  court  said:  "The  power  of  at- 
torney in  this  case  by  Mary  C.  Hargin  to 
Charles  S.  Hargin  is  a  power  to  sell  and  con- 
yey  only.  Therefore  the  mortgage  executed 
by  Charles  S.  Hargin  to  Moses  Sberbrome 
under  this  power  of  attorney  is  void.**  In 
the  case  of  W(H)d  v.  Ooodridge,  supra,  a  power 
of  attorney  authorized  the  attorney,  in  the 
name  and  for  the  benefit  of  the  principal,  to 
buy  and  sell  real  and  personal  property,  and 
to  execute  and  deliver  deeds;  to  transfer  the 
same ;  to  move  and  institute  all  necessary 
auits  for  the  recovery  and  collection  of  his 
demands;  .  .  .  especially  to  carry  on 
his  sawmill,  and  buy  and  sell  logs  and  lum- 
ber; .  .  .  and  in  general  to  make  such 
contracts  for  the  profitable  improvement  and 
use  of  such  property  and  other  means  as  he 
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possessed  for  the  enlargement  of  his  estate. 
The  attorney  made  a  mortgage  and  note  for  a 
sum  of  money,  and  the  Question  of  his  power 
to  make  them  arose  ana  was  decided.  The 
court  said :  ^  Levi  Goodridge,  who  made 
the  mortgage  and  note,  had  no  authority, 
under  his  power  of  attorney  from  Benja- 
min Goodridge,  to  do  these  acts,  so  that  the 
mortgage  and  note  are  both  invalid  and  with- 
out any  legal  effect.  In  accordance  with  the 
general  and  well -settled  principles  of  law, 
the  power  of  attorney  to  Levi  must  be  so  in- 
terpreted as  not  to  extend  the  authority  jtiven 
to  htm  beyond  that  which  is  given  in  terms, 
or  which  is  necessary  and  proper  for  carrying 
the  authority  expressly  given  into  full  effect. 
Now  the  power  of  attorney  in  this  case  very 
clearly  did  not  in  terms  giye  to  Levi  au- 
thority to  mortgage  the  real  estate  of  hia 
principal.  Still  less  does  it  in  terms  give 
him  the  power  to  borrow  money,  and  to  bind 
his  principal  by  a  promissory  note.  .  .  . 
In  the  absence  of  all  evidence  that  the  money 
was  in  fact  obtained  for  the  principal,  or 
that  it  was  necessary  for  the  execution  of  the 
authority  given,  tnere  being  no  express  au- 
thority to  make  a  mortgage  or  negotiable 
note,  there  is  an  entire  failure  to  show  that 
Levi  had  any  authority  to  make  the  note  and 
mortgage ;  and  the  title  of  the  plaintiff,  beinr 
derived  under  that  mortgage,  wholly  fails.^ 
It  is  not  necessary  to  quote  further  au- 
thorities for  a  proposition  so  plain  in  its 
character,  and  not  opposed  by  any  contrary 
decisions.  As  we  have  already  said,  the 
cases  of  Lancaster  y.  Dolan  and  those  that 
follow  it  are  not  pertinent  to  the  discussion, 
because  they  depend  upon  different  prin- 
ciples and  upon  facts  which  have  no  exist- 
ence here.  We  are  therefore  brought  to  the 
consideration  of  the  remaining  question, 
whether  the  appellant  is  entitled  to  subroga- 
tion to  the  $6,000  prior  mortgage,  which  was 
paid  off  with  the  proceeds  of  the  mortgage 
in  suit.  Upon  that  subject  it  is  to  be  ob- 
served that  the  payment  of  the  prior  mort- 
gage was  the  act  of  a  mere  volunteer.  The 
plaintiff  was  not  consulted  about  it,  and  had 
no  knowledge  of  it.  There  was  no  privity 
ot  any  kind  between  the  plaintiff  and  the 
defendant,  and  the  latter  was  under  no  com- 
pulsion to  make  the  payment  for  the  protec- 
tion of  its  interests.  The  payment  was  doubt- 
less made  so  as  to  make  its  mortgage  a  first 
instead  of  a  second  mortgage.  But  that  con- 
sideration would  give  no  right  of  subrogation 
to  the  holder  of  the  second  mortgage.  It 
seems  to  us  that  the  case  of  MeCieary's  App, , 
20  W.  N.  C.  547,  covers  every  aspect  of  this. 
There  the  first  mortgasre  was  an  undoubtedly 
valid  lien  upon  the  property  for  $925.  The 
second  mortgage  was  a  forgery,  and  the 
holder,  as  here,  desiring  to  have  the  first  lien 
extinguished,  paid  $600  of  the  moilgage 
money  ($1,400)  to  the  agent  of  the  owner  of 
the  property,  who,  with  $825  furnished  by 
the  owner,  paid  the  $925  due  on  the  first 
mortgage,  had  it  satisfied,  and  surrendered 
the  bond  and  the  mortgage  to  the  owner. 
When  the  forgery  was  discovered  the  bolder 
of  the  second  mortgage  filed  a  bill  praying 
a  cancellation  of  the  entry  of  satisfaction  and 
subrogation.    Both  the  court  below  and  this 


1891 


CAKPBKIX  ▼.   FOSTBB  HOMB  AflflOCIATION. 


«>urt  held  that  thii  could  Dot  be  done,  and 
dismissed  the  bill  upon  the  ezprees  ground 
ihst  although  the  first  mortgage  was  an  un- 
quest'ooed  Hen,  and  the  moDey,  to  the  extent 
^f  $000,  was  paid  by  the  holder  of  the  second 
mortgage,  he  was  a  mere  volunteer  in  making 
sucb  payment,  and  was  not  entitled  to  sub- 
TOf^Rtion.  The  same  doctrine  was  enforced 
in  the  case  of  Webtier  A  OoldsmiW$  App,^  86 
Pa.  409,  the  syllabus  of  which  is  as  follows 
Tiz. :  **  While  subrogation  is  founded  on 
principles  of  equity  and  benevoleDce,  and 
nay  be  decreed  where  no  contract  exists,  yet 
it  will  not  be  decreed  in  favor  of  a  mere  vol- 
uDteer  who  without  any  duty  moral  or  other- 
wise, pavs  the  debt  of  another.  It  will  not 
arise  in  favor  of  astraojcer,  hut  only  in  favor 
of  a  party  who,  on  some  sort  of  compulsion, 
^ischarees  a  demand  against  a  common 
<iebior."  There  the  maker  of  a  promissory 
note  for  $700  gave  a  judgment  for  that 
amount  to  his  indorser,  to  protect  him 
against  liability  on  his  indorsement.  After- 
wards, at  the  maturity  of  the  note,  another 
person  consented  to  indorse  a  new  note,  to 
take  up  the  first  one,  upon  the  express  as- 
surance of  tlie  maker  that  the  judgment 
«bould  be  assigned  to  the  second  indorser  for 
his  protection  against  liability  for  the  same 
•debt.  The  judgment  was  assigned  shortly 
after  to  the  second  indorser,  who  was  ul- 
timately obliged  to  pay  the  note.  The  prop- 
erty of  the  maker  being  sold  upon  execution 
process,  the  holder  of  the  assigned  judgment 
claimed  a  share  In  the  distribution  of  the 
proceeds  as  against  judgments  obtained  sub- 
«equent]y  to  the  assigned  judgment.  Priority 
io  the  distribution  was  allowed  to  the  as- 
signed judgment  in  the  court  below,  but  this 
court  reversed  the  decree,  holding  that  the 
second  indorser  was  a  mere  volunteer,  and 
that,  as  the  first  judgment  had  served  its 
purpose  of  protecting  the  first  indorser,  it 
could  not  be  used  to  protect  the  second  in- 
dorser, although  assigned  to  him  for  that 
purpose  by  the  first  indorser  as  a  condition 
of  the  second  indorsement.  While  we  decided 
that  if  the  judgment  had  been  held  by  the 
bank  which  discounted  the  note,  as  a  part  of 
their  security,  subrogation  would  have  been 
granted,  even  against  intervening  ludgment 
creditors,  we  held  also  that  it  could  not  be 
granted  to  one  who  came  in  as  the  indorser 
of  a  new  note  given  to  take  up  the  first  note, 
because  he  was  a  stranger  to  the  first  contract, 
aod  was  to  be  regard^  as  a  mere  volunteer. 
Woodward,  J.,  said:  ** While  subrogation 
is  founded  on  principles  of  equity  and  benev- 
olence, and  may  be  decreed  where  no  con- 
tract exists,  yet  it  will  not  be  decreed  in 
favor  of  a  mere  volunteer,  who,  without  any 
duty,  moral  or  otherwise,  pays  the  debt  of 
another.  Iloover  v.  Epler,  62  Pa.  522.  It 
will  not  arise  in  favor  of  a  stranger,  but  only 
in  favor  of  a  party  who,  on  some  sort  of 
compulsion,  discharges  a  demand  against  a 
<*onimon  debtor.  Mmer^s  App.  56  Pa.  76, 
^3  Am.  Dec.  783.  .  .  .  There  was  no 
privity  of  interest,  and  no  contract  relation, 
between  Bauer  and  Banker.  Bauer  could 
create  no  duty  to  himif  by  a  volunteered 


intervention  for  Banker's  relief.  He  became 
Adam's  indorser  without  being  under  any 
legal  or  moral  compulsion,  and  he  had  no 
existing  interest,  ascertained  or  contingent, 
to  protect.  He  has  no  equity  to  entitle  him 
to  subrogation. "  So  here  the  payment  of  the 
$6,000  due  under  the  first  mortgage  was  not 
made  under  any  compulsion,  or  for  the  pro- 
tection of  anv  rights  or  interests  previously 
acquired.  The  defendant  simply  loaned  the 
moncv,  and,  in  order  to  remove  a  prior  lien, 
paid  It  off  without  the  knowledge  or  consent 
of  the  plaintiff.  If  a  right  of  subrogation 
is  acquired  in  such  a  state  of  facts,  we  see 
no  reason  why  it  may  not  exist  in  every  case 
of  oAlcious  payment  of  the  debt  of  another. 
Yet  it  is  perfectly  clear,  under  all  the  au- 
thorities, that  such  payments  do  not  give  any 
right  of  subrogation  to  the  debt  discharged. 
In  Beach  on  Modern  Equity  Jurisprudence 
(sec.  801)  the  writer  says:  **But  one  who 
is  only  a  volunteer  cannot  invoke  the  aid  of 
subrogation,  for  such  a  person  can  establish 
no  equity.  He  must  have  paid  upon  request 
or  as  surety,  or  under  some  compulsion  made 
necessary  by  the  adequate  protection  of  his 
own  ri^bt.  In  such  a  case  instead  of  creating 
any  right  of  subrogation,  the  payment 
operates  as  the  absol  ute  discharge  of  the  debt 
so  paid.  Thus  one  who  discbarges  an  in- 
cumbrance upon  property  which  he  has  no 
interest  in  having  relieved  is  not  thereby 
subrogated  to  the  rights  of  the  holder  of  the 
incumbrance,  and  the  loaning  of  money  to 
discharge  a  lien  does  not  subrogate  the  lender 
to  the  rights  of  the  lien  holder."  Sheldon, 
in  his  work  on  Subrogation  (sec.  240)  says : 
^'The  doctrine  of  subrogation  is  not  applied 
for  the  mere  stranger  or  volunteer  who  has 
paid  the  debt  of  another  without  any  assign- 
ment or  agreement  for  subrogation,  being 
under  no  legal  obligation  to  make  the  pay- 
ment, and  not  being  compelled  to  do  so  for 
the  preservation  of  any  rights  or  property  of 
his  own."  There  can  be  no  question  of  the 
soundness  of  the  foregoing  propositions,  and 
where  the  facts  are  such  as  to  make  tbem  ap- 
plicable they  are  controlling.  We  think,  for 
reasons  already  stated,  they  are  directly  ap- 
plicable to  the  undoubted  facts  of  the  present 
case.  It  is  not  practicable,  within  the  proper 
limits  of  a  judicial  opinion,  to  engage  in  a 
critical  review  of  the  numerous  decisions 
cited  in  the  arguments  of  counsel  on  both 
sides.  A  great  many  of  them  furnish  their 
own  answer,  when  the  facts  which  distin- 
guished them  are  duly  noted  and  considered. 
Others,  which  are  apparently  in  point,  are 
affected  by  the  presence  of  exceptional  cir- 
cumstances which  authorize  the  introduction 
of  different  principles  with  a  controlling 
effect.  But  a  minute  and  patient  attention 
to  and  consideration  of  the  very  able  and 
exhaustive  argument  for  the  appellant  has 
failed  to  convince  us  of  any  error  in  the  treat- 
ment of  the  case  by  the  learned  master  and 
the  court  below,  and,  substantially  for  the 
reasons  stated  by  them,  we  think  the  decree 
should  be  affirmed. 

Decree  affirmed  and  appeal  dimniued  at  th$ 
east  of  the  appellaiU, 
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City  of  PERRY,  Appt. 

( Iowa ) 

1.  The  use  for  a  public  bath-house  and 
■team  washer  for  washing  bathing 
towels  of  water  firom  a  flowing  well  is 

an  extraordinary  and  artificial  use.  as  is  also  the 
use  of  water  from  suoh  a  well  for  a  city  water 
supply,  within  the  rule  that  the  riKhts  of  water 
for  artificial  uses  are  equaL 
8.  The  use  ofwaterftHim  a  flowing  well 
for  usual  domestic  purposes  cannot  law- 
fully be  impaired  by  pumpinflr  from  another  well 
which  reaches  the  same  subterranean  stream  for 
a  city  water  supply. 

8.  The  reasonableness  of  the  use  of 
water  from  a  well  for  artifldal  and 
extraordinary  usest  such  as  that  for  a  pub- 
lic bath-house  or  for  a  city  water  supply,  which 
interferes  with  the  similar  use  of  water  from  an- 
other well  to  the  subterranean  stream  depends 
on  the  facts  and  circumstances,  and  the  number 
and  wants  of  other  well  ownors  on  the  stream. 

4.  Testimcny  as  to  proflts  made  from  the 
bath  business  and  as  to  the  extent  and  character 
of  the  patronaire  is  admissible  to  assist  the  jury 
in  estimating  the  measure  of  ^damaffes  for  inter- 
ference with  the  business. 

6.  Letting  the  water  go  to  iraste  from  a 
flowing  well  when  not  needed  will  not  preclude 
the  owner  from  recovering  damages  for  cutting 
off  the  flow  by  pumping  another  well,  where  it 
does  not  appear  that  the  injury  would  have  been 
lessened  by  preventing  the  escape  of  the  water  at 
other  times. 

6.  The  cost  of  appliances  purchased  in 
an  attempt  to  procure  water  from  a  well 
after  Its  flow  had  been  impaired,  and  not  the 
value  of  the  use  of  such  appliances,  is  to  be  con- 
sidered as  an  element  of  damages  for  interfering 
with  the  flow,  where  It  appears  that  they  were 
ineffectual  and  does  not  appear  that  they  added 
to  the  value  of  the  property,  or  were  of  value 
af  tor  use. 

(October  22,  IBMj 

APPEAL  b^  defendant  from  a  judgment  of 
the  District  Court  for  Dallas  County  in 
favor  of  plaint ifE  iu  an  action  brought  to  re- 
cover damages  for  diverting  water  from  plain- 
tiff's well.    Affirmed. 
The  facts  are  stated  in  the  opinion. 
Messrs,  Shortley  ft  Harpel,  for  appellant: 
Loss  of  profita  is  not  the  proper  measure  of 
damaces. 

(a)  It  is  too  remote, speculative, and  indefinite. 
Love  V.  Ross  (Iowa)  Oct.  16, 1898;  First  Nat. 

Bank  of  Mllisca  v.  Thurman,  69  Iowa.  696. 

(b)  Such  loss  of  proflts  was  sustained  unnec- 
essarily and  might  have  been  prevented  by  the 
making  of  an  ordinary  effort  and  by  a  reason- 
able expenditure  of  money  on  the  part  of  plain- 
tiff, and  her  recovery  should  at  least  be  limited 


to  compensation  for  such  effort  and  expendi- 
ture. 

Deeorah  Woolen  Mill  Co,  v.  Greer,  48  Iowa»^ 
497;  Douglass  v.  Stephens,  18  Mo.  862:  lllinoiM^ 
Gent,  R.  Co,  v.  Finnigan,  21  111.  646;  Ijoker  v. 
Damon,  17  Pick.  284;  Thompson  v.  Shaituck,  ^ 
Met.  616;  2  Green  1.  Ev.  Redfield's  ed.  245;  Da- 
vis V.  Fisfi,  1  G.  Greene,  406;  MaUter  v.  Butler- 
County,  28  Iowa,  253. 

Had  plaintiff  accepted  the  city's  offer  she 
would  have  had  an  abundant  supply  of  water 
absolutely  free  of  expense  and  trouble  during 
at  least  the  last  three  months  in  which  she  oc- 
cupied tJie  property. 

Bee  Deeorah  Woolen  Mill  Co,  v.  Oreer,  Daris- 
V.  Fish,  Mather  v.  ButUr  County,  and  Loher 
y.  Damon,  supra. 

By  not  accepting  this  offer  and  allowing;  the- 
defendant  to  prevent  or  reduce  the  injury  she- 
pretended  to  sustain,  plaintiff  contributed  to- 
her  own  injury,  and  she  would  therefore  not 
be  entitled  to  recover  for  injuries  sustained 
thereafter. 

Simpson  v.  Keokuk,  84  Iowa,  569;  Van  Pdt 
y.  Davenport,  42  Iowa,  814,  20  Am.  Rep.  622. 

If  the  party  complaining  of  injury  contrib- 
uted in  any  manner  to  such  injury,  he  is  not. 
entitled  to  recover. 

Ferguson  v.  Firmenich  Mfg.  Co,  Tt  Iowa,. 
576;  Turner  v.  Bitclicock,  20  Iowa,  818;  1  Hill- 
iard,  Torts,  176,  note  S;  Met*  y.  Soule,  40  Iowa». 
288;  Cassady  v.  Cavenor,  87  Iowa,  800. 

Messrs,  White  ft  Clarke,  for  appellee: 

An  application  of  the  known  maxim  ** ne- 
uters tuo  ut  alienum  non  Icsdas"  imposed  upon 
the  defendant  the  duty  of  appropriating  the 
subterranean  stream  in  such  a  manner  as  not 
to  injure  the  plaintiff. 

The  cases  put  a  subterranean  stream  as  in 
this  case,  upon  the  same  footing,  so  far  as  the 
rights  of  riparian  owners  are  concerned,  as  a- 
stream  upon  the  surface. 

Burroughs  v.  SaterUe,  67  Iowa,  899,  56  Am. 
Rep.  850;  Spence  v.  McDonovgh,  77  Iowa,  462;. 
Ferguson  v.  Firmenich  Mfg.  Co.  Id.  576;  I.ux 
y.  Baggin,  69  Cal.  255;  QiUinger  y.  Sanger tie9 
Water  Co,  66  Hun,  178;  Proprietors  of  MiUson 
Monatiquot  River  v.  Randolph,  Holbrook  dk 
Brain  tree,  157  Mass.  845;  Weiss  y.  Oregon  Iron 
d  Steel  Go.  18  Or.  496;  Heath  v.  Williams,  25 
Me.  209,  48  Am.  Dec.  275,  and  noU;  Pennsyl- 
vania R.  Co.  y.  Miller,  112  Pa.  84;  Ware  y. 
AlUn,  140  Mass.  518;  Ulbrieht  v.  Evfaula 
Water  Co.  4  L.  R.  A.  572.  86  Ala.  587;  Goulds 
Waters,  §§  205,  281,  804.  805;  Elliot  v.  Fiteh. 
burg  R.  Co.  10  Cush.  198,  67  Am.  Dec.  85. 

If  it  were  true  that  plaintiff's  injury  was  in 
part  the  result  of  the  act  of  Burrington  & 
Blank  it  would  not  defeat  the  plaintiff  s  ri^bt 
to  recover  of  the  defendant  for  the  injury^ 
caused  by  it. 

Ferguson  y.  TfHrmenieh  Mfg.  Go.  supra;  HeU- 
bron  y.  Kings  River  d  F.  danal  Co,  76  Cal.  11. 

The  defendant  is  bound  to  compensate  the 
plaintiff  for  an  injury  caused  by  the  diversion 


NOTB.— On  the  question  Involved  in  the  above 
ease,  as  to  the  rlffhts  in  subterranean  streams,  we 
think  nothtnir  can  be  added  by  way  of  annotation 
to  the  valuable  diaouasion  In  the  opinion  an^briefb, 

96  JURA. 


further  than  to  refer  to  the  note  on  **riirhtB  In  suIk 
terranean  waters,**  with  the  case  of  Southern  Pao.. 
B.  Co.  V.  Duf  our  (Gal.)  10  L.  B.  A  tt. 


Sec  also  43  L,  R.  A.  10.5;  45  L.  R.   A.  mU;  46  L.  R.  A.  820. 
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•of  water  from  her  flowing  well  and  tbo  def end- 
'-«ot  caoDot  show  that  it  has  tendered  some 
•other  thing  equally  or  more  valuable. 

Mann  ▼.  Taylor,  78  Iowa,  860;  Simpwn  v. 
Keokuk,  84  Iowa,  568;  Van  Pelt  y.  Davenport, 
43  Iowa,  814,  20  Am.  Rep.  622: 1  Sutherland, 
Damages,  152,  153. 

The  plaintiff  was  not  required  to  incur  large 
expense  or  make  extraordinary  efforts.  And 
such  expense  is  chargeable  to  the  wrongdoer. 

1  Sutherland,  Damaees,  148;  Smith  v.  Chi- 
cago, C.  dD.  B.  Co,^  Iowa,  622;  Mather  ▼., 
BuUer  County,  28  Iowa,  259. 

Einne,  J.,  deliTered  the  opinion  of  the 

«ourt: 

Tlic  undisputed  facts  in  this  case  are  that 
in  18S8  plaintiff  sunk  a  well  on  her  lot  in 
the  city  of  Perry,  Iowa,  and  secured  a  flow 
of  wnter  thcicfrom,  which  rose  to  a  height  of 
several  feet  above  the  surface  of  the  ground. 
She  erected  a  bath  house,  and  piped  the 
water  from  the  well  into  said  house  and  the 
bath  tubs  therein,  and  built  up  a  large  and 
profitable  business.  In  1890  one  Blank  sunk 
a  well  on  his  ground,  near  to  plaintiff's  well ; 
and,  very  soon  after,  one  Burrington  sunk  a 
well  on  his  land  near  plaintiff's  well.  Both 
the  Blank  and  Burrington  wells  were  situated 
OD  ground  considerably  lower  than  was  plain- 
tiff's. Prior  to  the  sinking  of  these  last  two 
wells,  plaintiff  had  put  a  **  goose  neck"  on 
her  well,  about  8  feet  or  8|  feet  high,  and 
the  water  was  discharged  therefrom  with 
^at  force  and  constantly.  After  the  Blank 
and  Burrington  wells  were  sunk  and  had 
commenced  to  flow,  the  stream  from  plain- 
tiff's well  was  lighter,  and  it  would  only 
raise  three  feet  high.  Plaintiff  then  lowered 
the  goose  neck  so  that  it  was  about  two  feet 
high.  In  1891  defendant  city,  for  the  pur- 
pose of  supplying  water  to  its  citizens,  sunk 
three  wells  on  its  grounds  about  a  block  from 
plaintiff's  well.  They  were  all  four  inches 
in  diameter,  and  a  flow  of  water  was  secured 
from  each  of  them.  In  the  fall  of  1891  the 
city  erected  works  and  pumpine  machinery, 
and  attached  the  same  to  said  wells,  and 
pumped  from  them  such  quantities  of  water 
as  were  needed  for  the  city  supply.  After 
the  city  wells  beean  flowing,  ana  when  they 
were  left  open,  the  water  in  plaintiff's  well 
ceased  to  flow,  and  the  water  seems  to  have 
stood  therein  at  about  the  level  of  the  ground. 
When  caps  were  put  on  the  city  wells,  plain- 
tiff's well  would  flow.  The  city  wells  were 
on  lower  ground  than  plaintiff 's'well.  After 
the  citv  attached  its  pumping  machinery  to 
its  wells,  and  when  it  was  pumping,  there 
would  be  no  flow  at  all  from  plaintiff's  well, 
and  this  condition  of  affairs  continued  to 
^xist  for  some  length  of  time  after  the  city 
ceased  pumping.  Sometimes,  after  the  city 
had  been  pumping.  It  would  be  two  or  three 
hours,  ana  at  other  times  flve  or  six  hours, 
before  the  flow  of  water  from  plaintiff's  well 
would  begin.  At  times,  when  the  city  was 
not  pumpine,  the  caps  would  be  removed 
from  its  wells,  which  would  release  the  wa- 
ter, and  permit  it  to  flow  and  waste,  and 
<iQring  these  periods  there  was  no  flow  from 
plaintiff's  well.  The  Blank  and  Burrington 
veils  appear  to  have  been  flowing  most  of 
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the  time,  whether  in  use  or  not.  Plaintiff's 
well  was  permitted  to  flow  when  it  would, 
and  the  water  wasted  into  the  creek.  Prior 
to  the  sinking  of  the  city  wells,  plaintiff  had 
used  the  water  from  her  well  for  domestic 
purposes,  and  for  eiving  baths  in  her  bath 
house,  and  had  sold  some  of  the  water.  She 
had  also  used  it  in  washing  for  her  bath 
house.  At  flrst  the  water  was  carried  in 
buckets  to  the  bath  house,  but  afterwards  it 
was  forced  bv  steam  and  mechanical  appli- 
aoces  from  tne  well  into  tanks  in  the  b.ath 
house.  These  apoliances  are  thus  described 
by  a  witness :  '^'the  first  siphon  was  used  to 
raise  the  water  to  the  tanks  for  he:iting.  The 
siphon  was  attached  to  the  pipe  about  two 
feet  above  the  surface  of  the  ground,  and  then 
there  was  a  horizontal  pipe  about  ten  feet 
long  running  from  it  to  the  well,  and  which 
was  lowered  about  a  foot  or  a  foot  and  a  half 
after  the  city  wells  were  put  in.  Steam  was 
conducted  from  the  boiler  through  a  pipe  into 
the  siphon,  and  then  the  water  was  forced  out 
into  the  tank  and  distributed.**  Tlierc  is  a 
conflict  in  the  testimony  as  to  what  efforts 
plaintiff  made  to  secure  water  from  her  well 
after  the  city  wells  were  sunk  and  being 
operated ;  bur.  we  think  it  fairly  appears  that 
she  put  in  a  larger  boiler,  and  made  certain 
other  changes  in  the  machinery,  and  she 
claims  that  she  could  not  draw  the  water 
when  the  city  was  pumping,  and  that  by  rea- 
son of  the  sinking  of  t^e  wells  by  the  city, 
and  its  permitting  them  to  flow,  and  by 
pumping  water  from  them,  she  was  deprived 
of  water,  for  all  purposes,  for  over  half  of 
the  time.  The  defendant  claims  that  plain- 
tiff, with  her  machinery  and  appliances,  if 
properly  operated,  could  at  all  times  have 
supplied  herself  from  her  well  with  an  abun- 
dance of  water  for  all  purposes.  Plaintiff 
claims  special  damages  in  the  sum  of  $116. 55, 
expended  in  order  to  save  herself  from  dam- 
ages by  reason  of  defendant's  acts.  Defend- 
ant denies  that  it  diverted  the  water  from 
plaintiff's  well,  and  avers  that  in  all  re- 
spects it,  in  sinking  its  wells  and  in  using 
them,  exercised  prudent  care  and  caution  to 
the  end  that  the  water  should  not  be  wasted 
and  that  it  used  only  so  much  of  said  water 
as  was  necessarv  to  supply  the  demands  and 
needs  of  said  city ;  denies  that  its  use  of  the 
water  interfered  with  plaintiff's  use  of  her 
bath  house,  or,  if  it  did  so,  it  was  only  for 
one  or  two  hours  each  day,  and  while  the 
defendant  was  pumping  water  from  its  wells 
into  its  stand  pipe ;  that  there  is  at  all  times 
in  the  subterranean  stream  ample  and  suffi- 
cient water  to  supply  all  the  wants  of  plain- 
tiff. A  jury  trial  was  had,  and  a  verdict 
rendered  for  plaintiff  for  $475,  and  judg- 
ment was  entered  thereon,  from  which  de- 
fendant appeals. 

2.  While,  in  the  issues  as  made,  the  ques- 
tion as  to  these  wells  being  all  supplied 
from  the  same  subterranean  stream  is  in  con- 
troversy, still  the  cause  was  tried  upon  the 
theory  that  all  of  these  flowing  wells  were 
in  fact  supplied  from  one  and  the  same  sub- 
terranean stream,  and,  indeed,  so  far  as  ap- 
pears from  the  record,  it  would  seem  that 
the  indications  all  tend  to  sustain  that  theory. 
In   deciding    the    questions    presented,  we 
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must  determine  by  what  rule  of  law  the 
rights  of  the  parties  to  this  unseen  stream  of 
water  are  to  be  measured.  Subterranean 
watercourses  are  of  two  classes:  First,  those 
whose  channels  are  known  or  defined ;  and, 
second,  those  whose  channels  are  unknown 
and  undefined, — and  the  principles  of  law 
governing  the  former  are  not  applicable  to 
the  latter.  Kinney,  Irrigation,  §  48.  If, 
in  fact,  or  by  reasonable  inference,  it  is 
known  that  a  subterranean  stream  of  water 
flows  in  a  well -defined  channel,  capable  of 
beine  distinctly  traced,  it  is  said  to  be  goT- 
emed  by  the  rules  of  law  applicable  to 
streams  flowing  upon  the  surface  of  the  earth. 
Such  is  the  general  rule,  to  which,  however, 
we  think  there  are  some  exceptions,  which 
will  hereafter  be  considered.  Burroughs  v. 
Saterke,  07  Iowa,  400,  66  Am.  Rep.  850; 
Kinney,  Irrigation,  ^  48;  Black's  Pom. 
Water  Rights,  §  67 ;  Oould,  Waters,  g  281 ; 
Washburn  Easem.  p.  616;  Angell,  Water- 
courses, §  112 ;  Diekimon  v.  Grand  Junction 
Canal  Go,  7  Exch.  2»2 ;  OhaumoT^  ▼.  Bieh- 
ordf,  2  Hurlst.  &  N.  186 ;  GdU  SUv&r  Min, 
Co.  V.  Virginia  d  O.  H.  Water  Co,  1  Sawy. 
470,  Fed.  Cas.  No.  2,080;  Smith  v.  Adanu, 
6  Paige,  482,  8  L.  ed.  1061 ;  Mason  v.  Cot- 
Urn,  4  Fe<l.  Rep.  702 ;  Ddhi  Trustees  v.  Tou- 
mans,  60  Barb.  320 ;  Wheatley  v.  Baugh,  26 
Pa.  631.  64  Am.  Dec  721 ;  Dudden  v.  Glut- 
ton Union  Guardians,  1  Hurlst.  &  N.  627 ; 
Frazier  v.  Brown,  12  Ohio  St.  800 ;  Hanson 
V.  MeCue,  42  Cal.  303,  10  Am.  Rep.  209; 
Strait  V.  Brown,  16  Nev.  821,  40  Am.  Rep. 
497 ;  Whetstone  v.  Bowser,  29  Pa.  69 ;  Saddler 
V.  Lee,  66  Ga.  46,  42  Am.  Rep.  62;  Aeton 
y.  Blundell,  12  Mees.  &  W.  324;  Haldeman 
y.  Bruckhart,  46  Pa.  614,  84  Am.  Dec.  611 ; 
HaU  V.  MeLea,  63  Cal.  678. 

The  general  rule  governing  surface  streams 
is  that  "*  prima  facie  every  proprietor  on  each 
bank  of  a  river  is  entitled  to  the  land  cov- 
ered with  the  water  to  the  middle  of  the 
thread  of  the  stream,  or,  as  is  commonly  ex- 
pressed, *  usque  adfilum  aqua,^  In  virtue  of 
this  ownership,  he  has  a  right  to  the  use  of 
the  water  flowing  over  it,  in  its  natural  cur- 
rent, without  diminution  or  abstraction ; 
but,  strictly  speaking,  he  has  no  property 
in  the  water  itself,  but  a  simple  use  of  it 
as  it  passes  along.**  Tyler  v.  Wilkinson,  4 
Mason,  400,  Fed.  Cas.  No.  14,312;  Kinney, 
Irrigation,  §  69,  and  cases  cited.  In  other 
woras,  every  riparian  owner  has  a  right  to 
use  the  water  in  the  stream  as  it  passes  along, 
and  an  equal  right  with  those  above  and  be- 
low him  to  the  natural  flow  of  the  water  in 
its  accustomed  channel,  without  unreason- 
able detention,  or  substantial  diminution, 
either  in  quality  or  quantity,  and  none  of 
■uch  owners  have  the  right  to  use  the  water 
to  the  prejudice  of  the  others,  unless  such  a 
right  has  been  acquired  by  license,  grant, 
or  prescription.  Kinney,  Irrigation,  §  60 ; 
Gould,  Waters,  $§  213,  214;  Angell,  Water- 
courses, g  93:  Heaih  v.  Williams,  26  Me. 
209,  48  Am.  Dec.  276,  and  notes;  Garwood  y. 
New  York  Cent,  db  K  R,  E.  Co,  88  N.  T. 
406,  88  Am.  Rep.  462;  Ware  y.  Allen, 
140  Mass.  618,  and  notes;  Pennsylvania  R. 
Co,  y.  Mill&r,  112  Pa.  84 ;  Gould.  Waters, 
fi  204;   8  Kent,   Com.    489;   Blanehard  y. 
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Baker,  8  Me.  266.  28  Adl  Dec.  S04;  Bealep' 
v.  Shaw,  6  East,  208,  214 ;  Pope  y.  Kinman, 
64  Cal.  8;  PlumUigh  v.  Dawson,  6  III.  544, 
41  Am.  Dec.  199 ;  Wheatley  v.  Chrimnan,  24 
Pa.  302 ;  Weiss  v.  Oregon  Iron  d  Steel  Co. 
18  Or.  496. 

Now,  each  riparian  owner  has  a  riffht  t4> 
use  the  water  of  a  surface  stream  for  orainary 
or  natural  uses,  and,  under  certain  circum- 
stances, for  artiflcial  uses,  such  as  for  irriga- 
tion and  the  like ;  and  the  better  law  seems 
to  be  that  he  may  use  the  water  for  his  nat- 
ural and  ordinary  wants,  regardless  of  the 
effect  upon  other  proprietors  on  the  stream  -^ 
that  is,  as  we  unaerstand  the  rule,  one  ri- 
parian proprietor  may,  for  his  natural  wants,, 
if  necessary,  use  all  of  the  water  in  a  sur- 
face stream,  to  the  exclusion  of  every  other 
■uch  proprietor,  certainly  so  as  against  the 
other  proprietor  using  the  water  for  artifi- 
cial purposes.    Pom.  Riparian  Rights,  g  125 ; 
Spence  v.  McDonough,  77  Iowa,  4(S ;  Kinney. 
Irrigation,  §§  66,  66 ;  Gould,  Waters,  g  205 ; 
Angell,    Watercourses,    ^  98;   Stanford  v. 
Felt,  71  Cal.  249.    In  case,  however,  such  % 
proprietor  puts  the  water  to  an  extraordinary 
or  artificial  use,  he  must  do  so  in  such  k 
manner  as  not  to  interfere  with  its  lawful 
use  by  others  above  or  below  him  upon  the 
same  stream.      Kinney,    Irrigation,    §   65; 
Angell,  Watercourses,  §  98.     As  to  extraor- 
dinary or  artificial  uses,  the  rights  of  all  pn>> 
prietors  on  the  stream  are  equal    (Gould,. 
Waters,  §  206,  and  cases  cited;  Dumont  y. 
Kellogg,  29  Mich.  422,  18  Am.    Rep.    102)  ; 
and  the  artificial  use  is  held  to  be  alway» 
subordinate  to  the  natural  use.     If  there  ia 
not  water  enough  to  more  than  supply  the 
natural  wants  or  the  several  riparian  ownera 
none  can  use  the  water  from  the  stream  for 
ariificial  purposes.    Ordinary  or  natural  uses 
have  been  held  to  include  the  use  for  domes- 
tic purposes,  including  household  purposes, 
such  as  cleansing,  washing,  and  supply ing^ 
an  ordinsry  numoer  of  horses  or  stock  with 
water,  and  it  is  said  that  natural  uses  are 
limited  to  the  purposes  above  stated.     Kin- 
ney, Irrigation,^  66,  and  cases  cited ;  Black'a 
Pom.  Riparian  Rights,  g  138,  and  citations ; 
Gould,  Waters,  §  205 ;  Angell,  Watercourses, 
§  98 ;  Garwood  v.  New  York  Cent,  db  H.  R. 
R.  Co,  83  N.  Y.  406,  38  Am.  Rep.  452;  Stan- 
ford V.  Felt,  71  Cal.  260.     Now,  what  is  & 
reasonable  use  of  the  water  of  a  surface  stream 
for  artificial  purposes?    Clearly,  such  a  use 
as  permits  the  return  of  the  water  used  to 
the  stream  in  its  natural  channel,  without 
corruption  or  sensible  diminution  in  quan- 
tity.    By  this  is  not  meant  that  all  the  water 
must  be  returned  to  the  stream,  because  in> 
the  use  some  will   necessarily  be  lost  or 
wasted.     What  is  or  constitutes  such  reason- 
able use  must  be  determined  in  view  of  the 
size  and  capacity  of  the  stream,  the  want» 
of  all  other  proprietors,  the  fall  of  the  water, 
the  character  of  the  soil,  the  number  of  pro- 
prietors to  be  supplied,  and  all  other  cir- 
cumstances.   In  no  case,  however,  is  reason- 
able use  to  be  determined  in  view  of  the 
necessities  or  business  of  any  one  proprietor, 
but  the  rights  of  each  in  the  stream  for  artifi- 
cisl  uses  are  to  be  determined  in  view  of  all 
of  the  circumstances  as  affecting  all  of  the 
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proprieton.  Kinney,  Irrigation,  |  76,  and 
eases  cited ;  J<nu%  v.  Adams^  19  Nev.  78 ; 
Para  Rubber  Shoe  Co.  v.  Boston,  189  Mass. 
105.  As  one  who  uses  water  from  a  well 
lapplied  from  a  subterranean  stream  cannot 
return  to  such  stream  tlie  water  he  may  use, 
or  any  part  of  it,  it  follows  that  the  rules  of 
law  governing  the  use  of  water  from  surface 
streams  cannot  in  all  respects  be  said  to  con- 
trol in  a  case  like  that  at  bar.  As  to  a  sur- 
face stream,  the  riparian  owner  may  use  the 
entire  stream  for  extraordinary   purposes, 

Srovided  he  seasonably,  and  without  sensibly 
iminishing   its  volume  or  impairing   its 
quality,  returns  it  to  its  accustomed  chan- 
nel.   But  in  this  case  he  could  have  no  such 
right,  else  he  might  for  artificial  purposes 
exhaust  the  entire  stream,  to  the  detriment 
of  other  well  owners  situated  thereon,  and 
who  would  be  entitled  to  the  use  of  the  water 
for  domestic  purposes,  as  against  any  artifi- 
cial use.    It  seems  to  be  conceded  that  the 
use  of  the  water  by  the  city  was  an  unusual 
and  extraordinary  use ;  that  it  was  not  what 
is  spoken  of  in  the  books  as  a  natural  use, 
for,  if  it  was,  then  the  city  would,  under 
the  authorities  cited,  be  entitled  to  use  all 
of  the  water  if  it  needed  it.    Was  not  plain- 
tiff's use  of  the  water  an  extraordinary  and 
artificial  use,  in  so  far  as  she  used  the  same 
for  the  purpose  of  operating  her  bath  house 
and  st4»am  washer  for  washing  bathing  tow- 
els?   We  think  it  was.    If  such  a  use  can  be 
treated  as  a  natural  use,  as  for  domestic  pur- 
poses only,  then  she  might  thus  exhaust  the 
entire  stream,  to  the  damage  of  all  others 
having  the  right  to  use  it  even  for  natural 
uses.    Just  what  is  or  is  not  an  artificial  use 
cannot  be  defined  so  as  to  cover  all  cases  that 
may  arise,  but  it  is  not  easy  to  discern  the 
difference  in  principle  between  the  use  of 
water  for  manufacturing  purposes,  which  is 
usually  held  to  be  an  artificial  use,  and  its 
use  for  operating  a  bath  house.     Neither  use 
is  for  domestic  purposes,  as  ordinarily  un- 
derstood. -Applying  the  law  to  the  facts  of 
this  case,  we  think  it  is  clear  that,  for  any 
damage  done  by  defendant  to  plaintiff  in  de- 
priving her  of  the  free  and  accustomed  use 
of  the  water  in  her  well  for  the  usual  do- 
mestic purposes,  the  city  would  be  liable, 
because,  in  any  event,  its  use  of  the  water 
was  for  extraordinary  and  artificial  purposes. 
Whether  defendant  would  be  liable  for  us- 
ing its  wells  in  the  supplying  of  water  to 
the  inhabitants  of  the  city,  thereby  at  times 
interfering  with  plaintiff's  supply  of  water 
for  the  purpose  of  operating  her  bath  house, 
depends  npon  the  reasonableness  of  defend- 
ant's use  of  ita  wells.    As  to  this,  we  have 
already  seen  that  the  reasonableness  of  the 
use  is  not  to  be  measured  by  the  wants  or 
necessities  of  the  defendant,  but  it  is  to  be 
determined  in  view  of  all  the  facts  and  cir- 
cumstances, and  in  view  of  the  number  and 
wants  of  other  well  owners  on  the  stream. 
It  does  not  appear  that  there  are  any  wells 
tapping  this  subterranean  stream  other  than 
those  heretofore  mentioned ;  nor  does  it  ap- 
pear with  any  degree  of  certainty  as  to  what 
were  the  wants  or  needs  of  the  owners  of  the 
Blank  and  Burri  n ffton  wel  Is.    It  appears  that 
defendant  pumped  from  its  wells  from  200 

MUiCA. 


to  1,000  gallons  of  water  each  day,  and  that 
when  the  pumping  was  going  on,  and  for 
several  hours  afterwards,  no  water  flowed 
from  plaintiff's  well.  As  near  as  can  be  as- 
certained from  the  evidence,  plaintiff  re- 
quired about  as  much  water  for  her  bath 
house  as  the  city  was  using.  The  city 'a 
plant  was  new.  It  had  as  yet  but  few  con- 
sumers of  water.  Each  party,  for  artificial 
purposes,  had  an  equal  right  to  use  the  water, 
and  each  was  bound  to  so  exercise  that  right 
as  to  cause  the  other  the  least,  inconvenience- 
and  damage.  From  the  nature  of  the  case, 
neither  of  the  parties  being  able  to  returik 
the  water  to  the  stream  from  whence  it  came, 
the  reasonableness  of  the  use  is  to  be  deter- 
mined in  view  of  that  as  well  as  other  facts. 
Both  having  an  equal  right  to  the  water  for 
artificial  uses,  neither  could  so  exercise  that 
right  as  to  wholly  deprive  the  other  of  ita 
use  at  any  time.  We  think  the  evidence 
shows  that  the  city  not  only  deprived  th» 
plaintiff,  of  the  use  of  her  well  for  domestic 

Surposes  for  much  of  the  time,  but  it  also- 
eprived  her  entirely  of  its  use  for  a  portion 
of  the  time  for  her  bath  house. 

8.  Plaintiff  and  her  husband,  as  witnesses- 
on  the  stand,  were  permitted,  against  defend- 
ant's objection,  to  testify  as  to  the  proflta> 
made  from  the  bath  business.     Other  wit- 
nesses, also,  against  defendant's  objections, 
testified  to  the  use  and  extent  of  the  patron* 
age  of  the  bath  house.    It  is  said  that  evi- 
dence of  profits  is  too  remote,  is  speculative, 
and  not  the  proper  measure  of  damages. 
Doubtless,  in  such  a  case,  the  rental  value- 
of  the  bath  house  for  the  time  plaintiff  waa 
deprived  of  its  use  by  defendant's  acts  would 
be  the  measure  of  her  damages.     But  how  la 
rental  value  to  be  shown  in  such  a  case  if 
not  from  the  character  and  extent  of  the  use- 
of  the  building?    In  Sutherland  on  Damagea 
(vol.  1,  §  70)  it  is  said:    **The  law,  how- 
ever,  does  not  require  impossibilities,  and 
cannot  therefore  demand  a  higher  degree  of 
certainty  than  the  nature  of  the  case  limits. 
If   a  regular  and   established    business   ia 
wrongfully  interrupted,  the  damages  there- 
to can  be  shown  b^  proving  the  usual  profita 
for  a  reasonable  time  anterior  to  the  wrong 
complained  of."    In  Wolcott  v.  Mount,  86  IsT 
J.  L.  262, 18  Am.  Hep.  438,  it  is  said  that  the- 
earlicr  cases,  **both  in  English  and  American 
courts,  concur  in  excluding,  as  well  in  ac- 
tions in  tort  as  in  actions  on  contracts,  from, 
the  damages  recoverable,  profits  which  might 
have  been  realized  if  the  injury  had   not 
been  done  or  the  contract  had  been  performed. 
This  abridgement  of  the  power  of  courts  to 
award  compensation  adequate  to  the  injury 
suffered  has  been  removed  in  actions  of  tort. 
The  wrongdoer  must  answer  in  damages  for 
those    results,    injurious   to  other   parties, 
which  are  presumed  to  have  been  within  hi» 
contemplation  when  the  wrong  was  done.*^ 
This  rule  is  well  supported  by  the  authori- 
ties.   OHMon  V.  Fiicher,  68  Iowa,  81 ;  Bedgw. 
Damages,  p.  80,  note  1;  Hamer  v.  Knowlee, 
80  L.  J.  Exch.  102 ;  8ewaU*»  Falls  Bridge  v. 
Fisk,  28  N.  H.  171 ;  Ghandl&r  v.  AUieon,  10 
Mich.  460;   Wood,  Nuisances,  892;  Dubois 
V.  Olaub,  62  Pa.  288;  Fultz  v.    Wyeoff,  25 
Ind.  821 ;  P^k  v.  Ohieago  d  8.  W.  E.  Co.  ^ 


128 


Iowa  Supskmb  Ck>UBT. 


Oct., 


Iowa,  686 ;  8imnums  v.  Brawn,  6  R.  I.  209, 
78  Am.  Dec.  66 ;  White  v.  M<mley,  8  Pick. 
^56 ;  Oladplter  v.  Walker,  40  Md.  8 ;  Qoebd 
V.  Hough,  26  Minn.  252 ;  Teire  Haute  v.  Hud- 
nut,  112  Ind.  542;  Hotden  v.  Winnipiseoge 
Lake  Cotton  4b  TF.  Mfg,  Oo,  58  N.  H.  652.  In 
the  case  of  Terre  Haute  v.  Hudnut,  supra,  this 
question  was  elaborately  discussed,  and  the 
authorities  collected,  it  is  there  said*  In 
speaking  of  past  profits :  *^  What  exists  in  the 
present  or  has  existed  in  the  past  cannot  be 
•considered  a  matter  of  speculation. "  It  was 
«aid  by  Seevers,  J.,  in  Gibson  v.  Fischer, 
supra:  ''Besides  this,  the  lental  value  must 
•depend  on  and  be  measured  by  the  extent  of 
the  profits.  If  there  was  absolute  certainty 
in  human  evidence,  the  one  should  amount 
to  precisely  Uie  same  as  the  other.  When 
the  profits  are  ascertained,  the  value  of  the 
use  or  rental  value  is  certainly  known.  ^  We 
•conclude,  then,  that  the  evidence  as  to  pMt 
profits  was  properly  admitted,  not  as  fixing 
the  measure  of  damages,  but  to  assist  the 
jury  in  estimating  the  damages.  In  deter- 
imining  damages  in  a  case  like  that  at  bar, 
what  evidence  would  be  adduced  which 
would  better  enable  the  jury  to  determine 
plaintiff's  damages  than  to  show  what  the 
business  had  earned?  Rental  value  is  of  ne- 
-cessitv  dependent  upon  what  can  be  made 
out  01  a  business  or  property  for  the  uses  for 
which  it  is  devoted  or  adapted.  These  net 
earnings  covering  a  period  of  several  months 
before  the  injury,  while  by  no  means  conclu- 
sive as  to  the  rental  value,  furnish  a  fairly 
«afe  basis  from  which  to  estimate  the  dam- 
ages. If,  as  is  contended,  the  erection  of  de- 
fendant's waterworks  resulted  in  the  build- 
ing and  opening  of  other  bath  houses,  or  in 
the  putting  in  of  bath  tubs  in  private  resi- 
-dences,  whereby  plaintiff 's  patronajre  would 
have  been  lessened,  such  facts  could  have 
been  shown.  For  the  same  reasons.  It  was 
proper  to  show  the  extent  and  character  of 
the  patronage  of  plaintiff's  bath  house. 

4.  It  is  urged  that  past  profits  should  not 
have  been  shown,  because  it  appeared  that, 
by  a  moderate  expenditure  of  money,  plain- 
tiff could  have  saved  herself  from  loss,  and 
that  it  was  her  duty  so  to  do.  Decorah  Woolen 
Mill  Oo.  V.  Oreer,  49  Iowa,  497;  Douglass 
^.  Stephens,  18  Mo.  862 ;  Illinois  Gent,  R.  Go. 
■▼.  Finnigan,  21  III.  646;  Loker  v.  Damon, 
17  Pick.  284 ;  Tfumpson  v.  Shattuck,  2  Met. 
^15.  In  this  case  much  testimony  was  offered 
touching  the  ability  of  plaintiff,  by  the  aid 
•of  mechanical  appliances,  to  raise  the  water 
from  the  well  when  it  was  lowered  by  de- 
fendant's acts.  We  think  there  is  a  fair  con- 
flict in  the  evidence  as  to  whether,  by  a  rea- 
-sonable  effort  and  expenditure  of  money, 
plaintiff  could  have  avoided  the  damage 
resulting  from  defendant's  unwarranted  di- 
version of  the  water.  The  question  was 
properly  submitted  to  the  jury,  and  they  have 
said,  in  effect,  that  she  could  not  have  done 
so.  The  finding  is  not  without  support  in 
the  evidence,  and  we  cannot  disturb  it. 

5.  Error  is  assigned  on  the  action  of  the 
court  in  refusing  to  permit  defendant  to  show 
that  it  offered  to  furnish  her  free  of  charge 
all  the  water  she  could  use  in  running  her 
t)usines8.    This  offer  was  made  to  plaintiff's 

^  L.  K.  A. 


husband.  The  husband  operated  the  bustaess 
in  his  name,  and  appears  to  have  had  entire 
Qontrol  of  it,  as  well  as  of  plaintiff's  in- 
terest, relating  to  her  well.  While  it  may 
be  conceded  that  it  was  plaintiff's  duty  to 
use  reasonable  efforts  as  to  time  and  ex- 
penditure of  monev  to  lessen  or  limit  her  in- 
jury, we  do  not  think  she  was  called  upon 
to  take  water  from  defendant's  pipes.  Uer 
right  was  to  take  water  from  her  own  well, 
and,  even  if  it  was  incumbent  upon  her  to 
take  water  from  the  city  free  to  limit  her  in- 
jury, her  damages  could  not  be  affected  by 
her  failing  to  do  so,  in  the  absence  of  any 
showing  as  to  whether  or  not  the  cost  to  her 
of  taking  the  v^ater  from  the  city  would  be 
reasonable.  There  is  nothing  in  the  reconl 
which  shows,  or  tends  to  show,  what  expense 
she  would  have  been  put  to.  if  she  took  the 
water  from  the  city,  in  connecting  with  the 
mains  and  in  providing  the  necessary  ap- 
pliances for  such  a  change ;  so  that,  in  any 
event,  defendant  has  not  made  such  a  show- 
ing as  would  require  plaintiff's  acceptance 
of  the  city's  offer.  The  evidence  was  prop- 
erly excluded. 

6.  Complaint  Is  made  that  the  court,  in  its 
instructions,  ignored  the  rule  as  to  contri- 
butory negligence,  and  improperly  refused 
an  instruction  asked,  to  the  effect  that  if, 
during  the  time  for  which  plaintiff  com- 
plained, she  allowed  her  own  well  to  flow  and 
waste  water,  and  such  waste  of  water  con- 
tributed to  the  injury  complained  of,  she 
could  not  recover.  In  support  of  the  claim 
that  this  instruction  should  have  been  given, 
we  are  referred  to  the  case  of  Ferguson  v, 
Firmenich  Idfg,  Go, ,  77  Iowa,  676,  and  other 
cases.  That  was  a  case  where  the  contri- 
butory negligence  was  pleaded  by  defendant. 
There  is  no  such  issue  in  Uie  case  at  bar,  and, 
for  that  reason  alone,  the  instruction  wsa 
properly  refused.  Furthermore,  on  principle, 
the  cases  are  clearly  distinguishable.  No 
injury  would  have  resulted  to  plaintiff  if  de- 
fendant's wells  had  been  so  arranged  as  to 
have  discharged  their  water  at  the  same  level 
as  plaintiff's  and  if  the  city  had  not  pumped 
from  its  wells.  The  waste  of  water  from  the 
wells  discharging  at  the  same  level  would 
not  have  affected  the  flow  from  any  of  them, 
or,  if  it  did,  the  effect  would  have  been  the 
same  as  to  all  of  them.  Again,  the  evidence 
does  not  show  that  plaintiff's  injury  would 
have  been  in  any  way  lessened  bv  stopping 
the  flow  of  her  well  when  it  did  flow' and 
was  not  in  use.  In  any  view,  there  was  no 
error  in  giving  and  refusing  the  instructions 
complained  of. 

7.  The  court  submitted  to  the  jury  the 
question  as  to  whether  the  flow  of  water  from 
tiie  Blank  and  Burrington  wells  affected  the 
flow  from  plaintiff's  well.  It  is  said  that  the 
evidence,  without  conflict,  shows  that  the 
flow  of  these  wells  did  affect  plaintiff's  well ; 
that  it  was  not  a  question  of  dispute.  That 
is  true,  but  the  evidence  did  also  tend  to  show 
that  the  flow  of  these  other  wells  did  not 
materially  affect  the  plaintiff's  use  of  her 
well.  We  think  the  instruction  complained 
of  is  quite  as  favorable  to  the  defendant  as 
it  had  a  right  to  ask. 

8.  In  the  sixth  paragraph  of   the  charge. 
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the  jury  were  told  that  the  defendant,  under 
certain  circumstances,  which  were  stated, 
would  be  liable  for  the  cost  of  appliances 
purchased  by  plaintiff  in  her  attempt  to  pro- 
core  water  from  her  well  after  the  flow  there- 
from had  been  impaired  by  the  defendant's 
acLs.  Defendant  contends  it  would  only  be 
liable  for  the  value  of  the  use  of  such  ap- 
pliances while  plaintiff  retained  possession 
of  the  property.  It  does  not  appear  that 
these  appliances  added  to  the  value  of  the 
property.  In  fact,  the  evidence  shows  that 
▼ith  their  use  plaintiff  could  not  obtain 
water.  Nor  do  we  think  it  is  shown  what 
the  value  of  said  appliances  was,  if  any- 
thin;,  after  plaintiff's  use  of  them.  The 
latter  part  of  the  instruction  reads  thus :  **  If, 
however,  the  water  could  not  have  been  ob- 
tained from  said  well  by  the  use  of  such  ap- 
pliances,  at  reasonable  and  moderate  cost, 
then  the  plaintiff  would  be  entitled  to  recover 
as  damages  tlie  value  of  the  diminished  use 
of  said  property  during  the  time  that  she  was 
entitled  to  the  use,  which  would  be  from  the 
date  that  the  water  was  diverted  from  her 
well  as  alleged,  to  the  date  of  the  sale  and 
flarrender  or  the  property,  which  was  on 
March  15,  1892.  also  the  reasonable  cost,  ex- 
penses of  such  appliances  as  were  used  and 
placed  therein  to  diminish  the  damages  to  the 


use ;  and  the  defendant  would  only  be  liable 
for  so  much  thereof  as  its  acts  had  caused  the 
damage  to  the  plaintiff.  **  It  is  said  that  the 
instruction  should  have  read  "diminution  of 
the  use, "  instead  of  **  diminished  use. "  Tech- 
nically, it  may  be  true  that  the  words  ** di- 
minished use*'  should  be  held  to  refer  to  the 
value  of  the  use  remaining  after  the  diminu- 
tion had  taken  place.  In  view  of  the  word- 
ing of  the  entire  instruction  and  of  the  other 
instructions  given,  we  think  the  error,  ifanj, 
was  without  prejudice.  The  jury  could  not 
from  all  of  the  instruction  have  failed  to 
understand  what  was  the  correct  measure  of 
damages. 

9.  Complaint  is  made  of  the  giving  and 
refusal  to  give  other  instructions.  We  dis- 
cover no  error  In  the  matters  complained  of. 

Finally,  it  Is  urged  that  the  verdict  is  ex- 
cessive, and  contrary  to  the  law  and  the  evi- 
dence. From  what  has  already  been  said,  it 
will  be  seen  that  we  think  the  jury  was  justi- 
fied in  finding  against  the  defendant.  The 
verdict  was  not  excessive,  and  was  warranted 
by  the  testimony.  The  case  is  so  unusual  ia 
its  facts,  and  so  important  in  principle,  that 
we  have  given  it  a  most  through  investiga- 
tion and  consideration. 

Afflrmed, 
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1.  Armilroad  company  which  finds  upon 
one  of  Its  trains  a  trespasser  who  has 


NoT^'Piace  where  one  reftufing  to  pay  fare  may 

beejeUed,     • 

L  JfirptiZslon  in  ahaenee  ofetaZutoryproviaione, 
II.  Expulaitmin  states  having eialutory  protfieionB* 

a.  Atstationtu 

b.  Between  statUme. 

c.  Amouni  of  damage, 

d.  "Stoftping  pZaee,**  or  **near  dweUin4h'**  de- 

fined. 

e.  ^'Paeeengjrti*^  defined 
UL  Statutory  provinlone. 

L  Expvleion  in  dbaence  of  statutory  provisions. 

In  abnenoe  of  statute,  a  paasenflrer  on  a  railroad 
train  refusing  to  pay  fare,  may  be  ejected  between 
nations.  Brown  v.  Cblcaffo,  B.  I.  &  P.  R.  Co.  51 
Iowa,  236:  Bverett  ▼.  Chicafro,  R.  I.  ft  P.  R.  Co.  d9 
Iowa,  15,  68  Am.  Kep.  207;  Cinolnnati,  8.  ft  a  R.  Co. 
T.  SkilJman.  30  Ohio  St.  444;  McOure  v.  Phila- 
delphia, W.  ft  a  R.  Go.  84  Md.  682, 6  Am.  Rep.  845. 

But  the  ejectment  of  such  a  paMengrer  must  be 
at  a  place  that  is  reasonably  safe  from  danger. 
Wyman  v.  Northern  Pao.  R.  Co.  84  Minn.  210;  Atohi- 
Km.  T.  ft  8.  F.  R.  Oo.  v.  Gkints,  88  Kan.  606. 

And  in  Ham  v.  Delaware  ft  H.  Oanal  Co.,  142  Pa. 
C17.  it  was  admitted  that  it  was  the  duty  of  a  rail- 
road oompany  to  eject  such  a  passenger  at  a  rea- 
KKkably  safe  place. 

And  a  regular  station  Is  not  an  improper  place 
to  eject  a  passenger,  although  there  may  be  no 
iKMel  there  but  houses  of  dtiiens  are  dose  by, 
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no  right  to  be  there  and  whom  It  Is  entitled  to 
remove  is  not  bound  to  carry  htm  to  a  regular 
station  before  ejecting  him. 

8.  A  railroad  company  owes  no dnty'to 
a  trespasser  ejected  ttom  Its  train  to 

provide  shelter  or  see  that  he  incurs  no  risk 
from  the  inclemency  of  the  weather  or  the  fury  of 
the  elements,  other  than  that  of  common  human- 

where  the  railroad  regulation  required  the  eon* 
ductor  to  eject  non-pay  tng  pansengers  at  the  next 
station.  Hall  v.  Memphis  ft  C.  R.  Co.  15  Fed.  Rep, 
67. 

And  the  fact  that  the  conductor  suffered  the 
plaintiff  to  ride  past  (several  stations  before  eject- 
ing him,  then  put  him  out  remote  from  any 
shelter  in  a  severe  storm,  may  be  considered 
in  deciding  whether  the  conductor  intentionally 
selected  such  a  place,  or  whether  it  was  not  caused 
by  refusal  to  pay  fare.  Vanklrk  v.  Pennsylvania 
R.  Co.  76  Pa.  66, 18  Am.  Rep.  404. 

And  the  question  of  liability  Is  one  for  the  Jury 
where  a  person  bad  a  ticket  which  was  refused,  and 
was  then  ejected  for  non-payment  of  his  fare  at  a 
regular  stopping  place,  but  the  only  shelter  was  a 
box-car  used  as  a  station  and  the  passenger  was  not 
informed  of  this  and  suffered  from  having  to  walk 
back  In  a  storm.  Malone  v.  Pittsburgh  ft  L.B.RaiU 
road,  158  Pa.  808. 

And  where  a  passenger  Is  ejeoed  for  non-pay- 
ment of  fare,  and  demands  to  be  let  off  at  once  near 
his  home,  but  is  taken  to  the  next  station  where 
there  is  no  shelter,  the  question  of  exemplary  dam- 
ages is  one  for  the  Jury.  The  right  to  eject  a 
passenger  depends  largely  on  circumstances  and 
danger  attehding.  Hall  v.  South  Carolina  R. 
Co.  28  8.  C.  861. 

8o  ejecting  a  cripple  thinly  dad,  on  a  cold  nighti 
a  mile  from  the  station,  will  render  a  railroad  lia- 
ble, although  there  was  a  station  house  near,  but  no 
one  was  shown  to  have  been  there  at  that  time. 
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Ity  to  abstain  from  unnecessary  violence  or  from 
exercising  its  rifirbt  under  circumstances  savor- 
ing of  harshness  and  cruelty. 

&•  A  railroa4l  company  may  eject  a 
trespasser  from  its  train,  although  a  storm  is 
imminent,  where  he  is  ejected  at  a  safe  place. 

aune  4,  18M.) 

APPEAL  by  plaintiff  from  a  Judgment  of  a 
Soecial  Term  of  the  Supreme  Court  for 
the  District  of  Columbia,  in  favor  of  defend- 
ant, in  an  action  brought  to. recover  damages 
for  injuries  alleged  to  bave  been  caused  by  de- 
fendant's wrongful  act  in  ejecting  plaintiff 
from  its  train.     Affirmed. 

The  facts  are  stated  in  the  opinion. 

Mr.  A.  S.  Worthin^on,  f or  appellant: 

It  was  error  for  the  court  to  take  the  case 
from  the  jurv  if,  upon  any  view  of  the  facts 
consistent  with  the  evideoce,  or  upon  any  in- 
ference that  might  reasonably  be  drawn  from 
auch  facts,  the  defendant  was  guilty  of  negli- 
gence or  unlawful  conduct  in  expellinc:  the 
plaintiff  from  the  train,  and  exposing  him  to 
tiie  approaching  storm. 

Dunlap  v.  Sortheastern  R.  Co,  180  U.  8. 
649,  82  L.  ed.  1058;  Richmond  db  D.  R,  Co,  v. 


Powers,  149  U.  S.  48,  87  L.  ed.  642;  Texas  d 
P.  R.  Co.  V.  Cox,  146  U.  S.  606,  36  L.  ed.  838. 

The  conductor  was  clearly  wrong  in  putting 
the  plaintiff  off  at  Anacostia.  He  should  have 
carried  him  to  Bennings.  the  first  regular  sta- 
tion, a  mile  or  two  further  on,  and  the  whole 
trouble  would  have  been  avoided. 

Ray,  Negligence  of  Imposed  Duties  of  Car 
riers,  p.  211;  Wood,  Railway  Law,  §  362; 
Louismlle,  C.  d  L.  R.  Co.  v.  SuUitan,  81  Ky. 
680.  50  Am.  Rep.  186;FanA»>AET.  Pentiwlvania 
R  Co.  76  Pa.  75,  18  Am.  Rep.  804;  Texas  dk 
P.  R.  Co.  V.  Casey,  52  Tex.  122;  Galreston, 
H.  <fc  8.  A.  R.  Co.  V.  Turner  (Tex.)  June  8, 
1898;  QoUena  v.  Hot  Sbrings  Railroad,  18  Fed. 
Rep.  116;  Arnold  t.  Pennsylvania  R.  Co.  115 
Pa.  135;  Malone  y.  PitUburgh  db  L.  E.  RaU- 
road,  152  Pa.  898. 

The  plaintiff  was  entitled  to  recover  dam- 
ages for  the  injury  to  his  health  resulting  from 
exposure  to  the  storm  while  seeking  a  place  of 
shelter. 

1  Sedgw.  Damages.  §§  150,  862,  868,  865. 
notf  E. 

Mr,  Enoch  Totten,  for  appellee: 

The  plaintiff  bought  a  round  trip  ticket  be- 
cause the  price  was  less:  in  doing  so  be  agreed 
by  implication  that  he  would  not  undertake  to 


Texas  ft  P.  B.  Co.  ▼.  McDonald,  2  Tex.  App..Civ. 
Gas.  §164. 

And  the  railroad  company  was  liable  for  ejectinfir 
a  hel  plesE,  drunken  passenper  on  a  cold  night,  at  a 
place  not  at  the  station,  whereby  he  was  injured. 
Louisville,  C.ft  L.  B.  Co.  v.  Sullivan,  81  Ky.  624,  60 
Am.  Rep.  180. 

And  the  question  of  neirligence  as  to  time  and 
place  of  ejectment  is  one  for  the  jury  where  a  per- 
son havinir  an  expired  ticket  was  ejected  in  the 
middle  of  a  dark  nigrbtfUear  a  station  without 
lights,  and  in  attempting  to  cross  the  track  was 
mjured  by  a  train.  Arnold  v.  Pennsylvania  B.  Co. 
115  Pa.  185. 

And  where  a  company  negligently  allowed  a  fe- 
male passenger  to  remain  in  the  coach  when  she 
should  have  changed  cars,  and  on  refusal  to 
pay  fare  and  be  carried  to  a  connecting  point, 
■he  was  ejected  at  a  place  where  none  but 
negroes  lived,  and  she  had  to  walk  four  miles 
through  a  swamp  piloted  by  a  negro,  a  heavy 
Terdiot  was  approved.  International  &  G.  N.  R. 
Co.  V.  Gilbert,  64  Tex.  686;  International  ft  G.  N. 
Baihroad  v.  Smith  (Tex.)  Oct  19. 1886. 

A  person  refusing  to  pay  fare  until  he  obtains  a 
■eat  is  not  to  be  treated  as  a  trespasser  and  should 
be  carried  to  a  station  before  he  is  ejected.  Hard- 
en bergh  V.  Bt.  Paul,  M.  &  M.  B.  Co.  80  Minn.  & 

But  the  Injury  received  by  a  colored  man  who 
walked  some  nine  miles  in  a  snow  storm  is  not  the 
proximate  result  of  ejectment  from  a  train  if  he 
did  not  try  to  find  shelter  at  that  place,  where  some 
thirty  colored  persons  lived.  Louisville,  N.  ft  G.  8. 
B.  Co.  V.  Fleming,  14  Lea,  128. 

And  a  :  railroad  company  is  not  liable  for 
ejecting  a  person,  at  six  o*clock  in  the  cven- 
mg  when  it  is  dark  and  raining,  at  a  point  about 
a  mile  from  a  station,  where  such  a  party,  re. 
fusiog  to  pay  fare,  uses  vulgar  and  profane 
language,  and  Is  not  so  unconscious  from  liquor 
as  not  to  h^  able  to  take  care  of  himself  and  is 
familiar  with  the  road,  although  he  is  killed  by 
the  next  train.  Louisville  ft  N.  B.  Go.  v.  Johnson, 
92  Ala.  204. 

And  it  will  be  presumed  by  the  courts  of  Utah 
that  in  Colorado  a  passenger  not  paying  fare  may 
be  ejected  at  any  place  that  is  reasonably  safe. 
Budy  V.  Bio  Grande  Western  B.  Co.  8  Utah,  165. 
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And  where  a  drunken  oaasenger  was  ejected  and 
laid  down  on  a  platform  at  a  station,  where  there 
were  but  three  houses,  and  the  nearest  a  hundred 
yards  distant,  and  was  killed  by  a  train  about  half 
a  mile  east  of  that  place,  the  ejection  was  not  the 
proximate  cause  of  his  death.  Haley  v.  Chicago 
ft  N.  W.  B.  Co.  21  Iowa,  16. 

And  in  Magee  v.  Oregon  B.  ft  Nav.  Co.,  46  Fed. 
Bep.  784.  it  is  said  tbac  there  are  no  8tatutf«  m 
Washington  forbidding  the  ejection  of  a  passenger 
on  a  steamer  or  railroad  at  other  plaoea  than  a 
regular  station;  where  a  passenger  on  a  Bteamer, 
for  refusing  to  pay  60  oents  fare,  was  ejected  on  the 
shore  of  Puget  Bound  a  spot  where  be  was  unac- 
quainted, on  a  stormy  nigbt.  at  a  distance  from  any 
habitation,  a  non-suit  was  granted. 

These  cases  supra  sustain  the  doctrine  in  Bubcb 
V.  Bau:uiorb  ft  P,  B.  Co.  as  to  the  right  to  eject 
at  a  reasonably  pafe  place,  but  the  case  of  Bubch  v. 
Bai/tihore  ft  P.  B.  Co.  does  not  seem  to  require 
very  much  care  on  the  part  of  the  conductor  in  tbe 
selection  of  such  place. 

IL  Ex^pvUsUmintiaJUs  having  statutcry  provisions. 

a.  At  station. 

Under  a  statute  authorizing  a  passenger  refus- 
ing to  pay  fare  to  be  ejected  at  any  usual  stopping 
place  an  ejection  at  a  station  will  not  render  the 
railroad  liable.  Lake  Erie  ft  W.  B.  Co.  v.  Mays, « 
Ind.  A  pp.  418:  Chicago,  B.  I.  ft  P.  B.  Co.  v.  Herring. 
67  III.  60;  Illinois  Cent.  B.  Co.  v.  Neleon,  69  111.  HO. 

And  on  non-payment  of  fare  the  passenper  may 
be  removed  at  a  station,  under  Mass.  Pub.  Slat, 
chap.  VUt^  §  197,  without  havmg  him  arrested,  as 
provided  for  by  chapter  108,  section  18.    Beckwiib 
V.  Cheshire  R.  Co.  148  Mass.  68. 

Under  the  power  given  by  North  Carolina  Code, 
f  ection  1062,  to  expel  at  any  usual  stopping  place, 
or  near  any  dwelling  bouse,  as  the  conductor  shall 
elect,  the  expulsion  must  be  made  in  such  a  man- 
ner as  not  to  willfully  and  wrongfully  expose  bim 
to  danger  of  life  or  limb,  but  in  this  case  the  man 
was  not  so  intoxicated  as  to  indicate  that  he  could 
not  make  his  way  to  a  dwelling  house  not  far  off. 
Roseman  v.  Carolina  Cent.  B.  Co.  19  L.  B.  A.  887, 112 
N.  C.  709. 

And  in  O'Brien  v.  New  York  Cent,  ft  H.  B.  B.  Co., 
80  N.  Y.  286,  where  it  was  held  that  a  paasenaer  waa 
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ride  on  it  after  the  following;  Monday.  This 
was  a  plain  legal  transaction.  Railroad  com- 
penaefl  ha?e  a  lejral  right  to  limit  tickets  as  to 
Bme,  when  a  reduction  of  the  price  is  made  in 
consideration  thereof. 

Auerbaeh  v.  JS'ew  York  Cent  d  ff.  R,  B.  Ch. 
»N.  T.  281,  42  Am.  Rep.  290;  8t^€  t.  CM- 
toffo  d:  I9,W.  B.  Co.  47  Iowa,  82, 29  Am.  Rep. 
458;  HaU  v.  Memphis  d  C.  EL  Co,  15  Fed. 
Rep.  57. 

Tbe  point  Is  made  that  the  passenger  had 
previously  ridden  on  such  coupon  tickets  after 
tbej  had  expired.  This  was  no  excuse  for  his 
coodact.  If  some  other  conductor  violated 
hifl  duty  it  was  no  reason  for  demanding  that 
this  one  should  follow  tbe  bad  example. 

BUtrieh  ▼.  Pennsylvania  B.  Co.  71  Pa.  482, 
10  Am.  Rep.  711;  HaU  ▼.  Memphis  d  C.  B. 
Co.  15  Fed.  Rep.  57. 

A.  passen^r  who  gets  upon  a  train  on  which 
he  has  no  right  to  take  passage,  or  takes  pas- 
nge  on  a  train  and  refuses  to  pay  his  fare,  has 
DO  right  to  insist  upon  being  carried  to  the 
next  siation  before  being  ejected.  If  this  po- 
sition were  correct,  then  it  would  be  an  easy 
matter  to  travel  over  the  entire  road  without 
pajiog  a  cent  of  fare.  The  law  does  not  re- 
quire this  service  from  the  company. 


MeClure  v.  Philadelphia,  W.  d  B.  B,  Co,  84 
Md.  682,  6  Am.  Rep.  845:  HaU  y.  Memphis  d 
a  R  Co.  supra;  8  Wood,  Railway,  Law,  1080» 
and  authorities  collected. 

The  farts  in  this  case  are  so  clear  that  "all 
reasonable  men  must  draw  the  same  conclu- 
sion," that  is  to  say,  that  the  plaintiff  who 
brought  this  action  was  the  author  of  his  own 
misfortune. 

Washington  Gas  Lighi  Co.  y.  Poore,  22 
Wash.  L.  Rep.  249;  Gardner  y.  Michigan 
Cent.  B.  Co.  150  U.  8.  849,  87  L.  ed.  1107; 
BUiott  Y.  Chicago,  M.  d8l.  P.  B.  Co.  160  U. 
8.  456,  87  L.  ed.  1068. 

To  undertake  to  cross  the  river  on  this 
bridge  was  most  reckless  and  foolish  but  to  do 
it  in  the  face  of  an  approaching  5!torm  was  a 
great  aggravation  of  his  offense. 

Men  who  make  experiments  of  this  kind  do 
so  at  their  own  risk  and  not  at  the  risk  of  the 
railroad  company. 

Chicago,  B.  L  d  P.  B  Co.  Y.  Houston,  96 
U.  8.  699,  24  L.  ed.  642. 

Morris,  Jl,  delivered  the  opinion  of  the 
court: 

The  appellant,  who  was  the  plaintiff  in  the 
court  below,  is  a  resident  of  a  place  named 


entitled  to  conttnue  bis  trip  on  teaderine  full  fare, 
be  bad  Deen  ejected  at  a  usual  stopping  piaoe. 

b.  Bettoeen  stalUms. 

Under  a  statute  providiniT  that  a  paaseogrer  not 
^TfDp  his  fare  may  be  put  off  the  train  at  any 
vqbJ  atopplnir  place,  or  near  any  dwelUnir  house, 
in  ezpuMoo  at  any  other  place  is  not  legral.  Phet- 
tlplaoe  ▼.  Northern  Pac  R.  Co.  20  L.  R.  A.  483, 84 
Wis.  4U:  Stephen  v.  Smith.  29  Vt.  180. 

Eren  if  the  pnasen^r  told  the  conductor  he 
would  get  off  if  he  would  stop,  and  then  he  refused. 
Chicairo  Sc  N.  MT.  R.  Co.  v.  Peacock.  48  Til.  268. 

And  an  expulsion  between  stations  is  improper 
er^i  if  the  next  usual  stopping  place  is  bis  destina- 
tioQ.  St.  Louis,  L  li.  &  8.  Railway  v.  Branch,  45 
Ark.S34. 

But  la  Chicago,  B.  ft  Q.  R.  Co.  v.  Roger,  1  Dl.  App. 
CI,  it  was  held  that  where  a  person  is  properly 
ejected  at  a  station  and  boards  the  train  as  it  leaves 
tluit  point,  be  need  not  be  carried  to  the  next  sta^ 
tkm  l>ef  ore  he  is  ejected. 

A  Terdlct  of  $2,000  for  the  expulsion  of  a  six- 
rear-old  ffirl,  with  a  large  bundle,  at  a  point  1,700 
feet  beyond  the  station,  was  aiBrmed,  where  she 
had  to  croea  the  cattle-guard  and  culvert  and  a 
vOd-traJn  was  following  and  she  suffered  from 
functional  derangemeDt  of  the  heart,  caused  by 
fright.  Illinois  Cent.  R.  Co.  v.  Latimer,  28  DL  App. 
BS.  affirmed,  128 IIL  168. 

But  in  a  suit  in  Michigan  against  a  Canadian 
nilroad  oonapany  for  ejecting  a  passenger  in 
Canada,  contrary  to  the  Canadian  statute,  at  a 
point  not  near  a  stopping  place  or  dwelling,  the 
aatcte  must  be  pleaded  and  proved  and  the  court 
Buy  also  decline  to  try  the  case  between  a  nonres- 
ident and  a  foreign  corporation,  although  the  de- 
lieodant  bad  appeared.  Great  Western  R.  Co.  of 
Qinada  v.  MiUer,  19  Mich.  805. 

Under  Mass.  Stat.  1848,  chap.  191.  t  2,  providing 
tbat  no  person  who  shall  not,  upon  demand,  first 
VKjr  tbe  estaMished  toll  or  fSre,  shall  be  entitled  to 
truaportation  over  a  railroad,  such  person  may  be 
ejected  at  a  point  between  stations.  O^Brien  v. 
BfiUm  ft  W.  R.  Co.  16  Gray,  20.  77  Am.  Dec.  8t7. 

In  Gdllena  v.  Hot  Springs  Railroad,  IS  Fed.  Rep. 
ne.  it  was  held  that  where  a  passenger  had  no 
•ther  tieket  than  an  exounion  ticket  wliioh  was 

WL.R.  A. 


not  stamped,  and  was  expelled  at  a  point  two  miles 
from  the  depot  while  the  train  was  movlnir  and 
was  precipitated  into  a  ditch,  the  conductor  unneo- 
essarily  using  a  revolver,  the  company  was  liable 
for  actual  damages  and  also  for  exemplary  if  tha 
expulsion  was  malicious.  No  statute  was  referred 
to  in  this  case. 

And  in  Lake  Brie  ft  W.  R.  Co.  v.  Fix,  88  Ind.  881, 
46  Am.  Rep.  464,  where  a  pessenger  had  the  wrong 
part  of  bis  ticket  taken  by  the  conductor  and  on 
return  refused  to  pay  fare,  and  was  ejected  at 
eleven  o*clook  at  night  several  miles  from  any  sta^ 
tion  and  seven  miles  from  his  destination,  it  was 
held  that  the  long  walk,  the  dark  niffht,  and  ex- 
posure to  danger  are  to  be  considered  in  estimating 
damages. 

So  where  a  freight  conductor  gave  a  passenger^ 
card  to  ride  on  the  fast  train  following,  which  was 
not  honored,  and  he  was  ejected  in  the  mght,  not 
near  a  station  or  house,  and  picked  up  by  A» 
freight  train  and  carried  to  his  destination,  the 
company  was  held  liable.  Toledo,  W.  ft  W.  R.  Co. 
V.  McDonough,  63  Ind.  280. 

So  the  railroad  company  was  held  liable  for 
ejecting  a  passenger  for  refusal  go  pay  fare  after 
he  had  already  given  up  his  ticket,  where  he  waa 
ejected  in  an  insulting  manner  on  a  cold,  dark 
night,  about  three  miles  from  his  destination,  to 
which  he  had  to  walk.  Indianapolis,  B.  ft  W.  IL 
Co.  V.  Milllgan,  60  Ind.  882. 

The  application  of  thest«t'Jte  directing  the  place 
of  expulsion  has  received  a  different  confvtruction 
in  Indiana  from  any  other  state,  it  being  held  there 
that  it  Is  permissive  statute  and  not  prohibitory 
against  ejecting  him  at  any  other  place.  Baltimore, 
P.  ft  C.  R.  Co.  V.  McDonald.  68  Ind.  816:  Toledo,  W. 
ft  W.  R.  Co.  V.  Wright,  68  Ind.  686, 34  Am.  Rep.  277. 

But  these  decisions  are  based  upou  Jeffersonville 
R.  Co.  V.  Rogers,  28  Ind.  1, 92  Am.  Oec.  276, 38  Ind. 
116, 10  Am.  Rep.  108,  which  arose  out  of  a  case  un- 
der a  peculiar  charter,  and  the  court  held  origi- 
nally that  the  statute  did  not  apply  to  that  partic- 
ular railroad. 

A  railroad  company  Is  not  Uable  for  ejecting  a 
drunken  passenger  after  passing  his  station  about 
a  mile  and  making  no  response  to  a  demand  for 
more  fare,  when  he  is  left  sitting  by  tbe  side  of  the 
road  some  feet  to  one  side  and  be  Is  killed  by  the 
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LuidoTer,  Prince  Georges  county,  in  the 
state  of  Maryland.  On  Saturday  uie  17th  of 
Kay,  A.  D.  1800,  he  purchased  from  the 
Baltimore  &  Potomac  Railroad  Company  a 
round- trip  ticket,  good  for  two  days  only,  en- 
titling him  to  transportation  on  the  trains  of 
that  company,  from  liandoyer  to  Washington 
and  back  from  Washington  to  Landover.  He 
did  not  attempt  to  return  until  Tuesday,  the 
20th  of  May,  A.  D.  1890,  when  the  priyilege 
giyen  by  the  ticket  had  expired.  On  the 
morning  of  that  day  he  boartied  the  train 
which  left  the  company's  station  in  the  city 
of  Wa^ington  about  6 :  15  A.  M.,  and  when 
the  conductor  came  through  the  train,  some- 
where in  the  neighborhooa  of  the  trestle-work 
bridge  over  the  eastern  branch  of  the  Potomac 
riyer,  to  collect  the  fares  of  the  passengers, 
the  appellant  handed  him  the  ticket  which 
has  been  mentioned.  The  conductor,  after 
examination,  declined  to  accept  it,  and  in- 
formed the  appellant  that  he  would  have  to 
pay  his  fare.  To  this  the  appellant  made  ob- 
jection. The  conductor  passed  on  to  finish 
the  collection  of  his  fares,  and  then  returning 
demanded  payment  of  the  appellant,  and  told 
him  that  if  he  did  not  pay  he  would  have  to 
get  off.    This  the  appellant  said  he  would  not 


do.  The  conductor  stopped  the  train  at  a  lit- 
tle station  or  platform  on  the  east  side  of  the 
bridge,  known  as  Anacostia,  generally  used 
for  workmen  on  the  road,  although  occasion- 
ally also,  it  seems,  for  the  purpose  of  pas- 
sengers to  get  off  for  the  village  of  Ana- 
costia ;  and  there  compelled  the  appellant  to 
leave  the  train,  using  no  more  force  appar- 
ently than  was  necessary  for  the  purpose. 
Six  'or  eight  other  persons  bound  for  Ana- 
costia got  off  at  the  same  time. 

As  already  stated,  there  was  a  platform  at 
this  point  for  the  use  of  passengers  and  of  the 
employes  of  the  company,  at  the  end  of  which 
was  a  telegraph  tower,  with  a  lower  story  to 
it  about  ten  or  twelve  feet  square.  The  sun 
was  shining  brightly  at  the  time,  but  a 
storm,  apparently  of  considerable  violence, 
was  coming  up  from  the  west.  The  appel- 
lant proce^ed  in  the  face  of  this  storm  to 
walk  back  over  the  trestle  work,  and  was 
there  caught  by  the  fury  of  Uie  wind  and  rain, 
which  was  so  severe  as  to  compel  him  to  sit 
down  on  the  track  between  the  rails  to  pre- 
vent himself  from  beinir  blown  off  the  bridge. 
Finally  he  succeeded  In  escaping  from  his 
perilous  position  and  got  back  to  the  resi- 
dence of  his  daughter,  near  the  navy  yard. 


next  train.    MoCleUand  v.  LoulavlUe,  N.  A.  &  G.  B. 
Co.  94  Tnd.  270. 

And  under  S.  C.  Gen.  Stat.,  section  1S17,  provid- 
ing that  paasengefs  who  refuse  to  pay  fare  shall 
not  be  entitled  to  be  transported  any  distanoe.  be 
may  be  ejected  at  once  if  the  place  is  reasonably 
safe.   Moore  ▼.  Columbia  ft  G.  E.  Co.  8B  8.  a  1. 

a.  Amtmnt  at  damagea. 

Vindictive  damages  cannot  be  recovered  where 
there  Is  no  Indiimity  or  aggravation,  and  a  passen- 
ger Is  ejected  from  a  f relurht  train  for  baviuer  no 
ticket,  at  a  place  that  is  not  the  usual  Btopplnsr 
place.  Toledo,  P.  ft  W.  B.  Go.  v.  Patterson,  63  111. 
304. 

And  a  verdict  of  fifty  pounds  was  held  to  be  ex- 
cessive where  a  passenger  was  put  off  three  miles 
from  a  station  on  refusing  to  pay  fare  ni?aln,  the 
conductor  having  previously  taken  up  his  ticket. 
Huntsman  v.  Great  Western  B.  Co.  20  U.  C.  Q.  a  24. 

And  only  actual  damages  could  be  recovered 
where  a  party,  having  a  ticket  to  a  point  at  which 
that  train,  according  to  posted  schedule,  did  not 
stop  and  refusing  to  pay  fare  to  the  next  station, 
was  ejected  before  reaching  the  one  which  his 
ticket  called  for.  Fink  v.  Albany  ft  S.  B.  Co.  i 
Lans.  147. 

And  only  nominal  damages  were  allowed  where 
a  person  was  ejected  between  stations,  who  bad  at- 
tempted to  use  a  punched  ticket  without  explana- 
tion. Chicago  ft  A.  R.  Co.  v.  Roberts,  40  lU.  5U8; 
Terre  Haute,  A.  ft  St.  U  B.  Go.  v.  Vanatta,  21  111. 
188,  74  Am.  Deo.  96. 

And  tl,000  is  excessive  damages  when  a  passenger 
was  put  off  eighty  rods  beyond  a  depot,  as  no  more 
than  actual  damages  can  be  recovered  when  no 
more  than  necessary  force  was  used,  and  no  vio- 
lence or  harshness.  The  statute  in  regard  to  eject- 
ing at  stations  abrogates  the  common-law  right  to 
eject  between  stations.  Chicago,  B.  ft  Q.  H.  Co.  v. 
Parks,  IB  Hi.  480,66  Am.  Dec.  662. 

But  In  Yorton  v.  Milwaukee,  L.  S.  ft  W.  B.  Co.,  62 
Wis.  807,  It  was  held  that  a  passenger  may  recover 
all  damages  which  are  the  direct  and  natural  re- 
sult of  a  wroogf  ul  ejection,  where  a  conductor's 
oheok  was  not  honored,  and  he  was  put  off  at  a 
small  station  at  9M  in  the  morning,  the  depot  was 
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dosed,  unable  to  find  shelter,  he  was  exposed  to 
cold,  damp  winds  and  became  sick. 

On  the  former  trial  of  same  case  the  evidenoe 
was  different.  Yorton  v.  Milwaukee.  L.  B.  ft  W.  B. 
Co.  64  Wis.  384.  41  Am.  Dec.  28. 

d.  ^Stopping  place,**  or  **fiear  dtoeOing.**  d^ftned. 

A  water  tank  is  not  a  **  usual  sroppiog  place** 
within  the  statute.  Chicago  &  A.  R.  Go.  v.  Fiagg, 
48111.364. 

**  Any  stopping  place  "means  only  at  a  regular 
stopping  place.  Nichols  v.  Union  Pac  B.  Co.  7 
Utah,  610. 

^Any  usual  stopping  place**  means  a  regular 
station  or  any  other  place  which  the  company  ex- 
pressly, by  public  notice  or  otherwise,  or  impliedly 
by  uses  for  such  purpose,  had  designated  as  a 
proper  place  for  passengers  to  get  on  or  off.  Texas 
ft  P.  R.  Co.  V.  Casey,  52  Tex.  112, 

**  Passenger  station  **  means  a  place  where  pas- 
senger tickets  are  ordinarily  sold.  Baldwin  v. 
Graod  Trunk  R.  Co.  64  N.  U.  506. 

^'Azusa  statlen,"  which  was  a  small  town  where 
the  train  stopped,  was  held  to  be  sufficient  "usual 
stopping  place  or  near  any  dwelling  house.** 
Wright  V.  California  Cent.  B.  Go.  78  Gal.  300. 

It  is  ai  question  for  the  jury  whether  a  house  half 
a  mile  off,  on  a  dark  night,  and  station  lights  a  mile 
and  a  quarter  visible,  is  within  **ueual  stoppmg 
place  or  near  any  dwelling  house.^*  Fulton  v. 
Grand  Trunk  R.  Co.  17  U.  C.  Q.  B.  428. 

While  it  is  a  question  whether  a  pkioe  for  stop- 
ping on  signal  is  a  **usual  stopplnir  place,**  a  dwell- 
ing house  that  is  near  tulfllis  the  statute,  although 
the  resident  thereof  may  be  absent  at  the  time  and 
the  only  place  of  shelter  is  a  shed  and  the  weather 
is  cold.  Patry  v.  Chicago,  8U  P.  M.  ft  O.  B.  Co.  77 
Wis.  218,82  Wis.  408. 

A  dwelling  house  twenty-tlvo  rods  distant  upon 
another  highway  is  not  within  the  statute  when  the 
night  is  dark  and  the  vicinity  of  the  house  is  un- 
known to  the  passenger.  Loomis  v.  Jewett,  36 
Hun,  818. 

e.  **Passen0er8'*  dejlned. 

The  failure  to  procure  a  ticket  before  boarding 
a  frelgbt  train,  as  required  by  the  rule  of  the  oon- 
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where  he  had  been  Tisitlng.  The  result  of 
bis  exposure  to  the  elements  was  a  serere 
cold.  Thereupon  he  sued  the  railroad  com- 
pany to  recover  damages. 

h  may  be  added  that  there  Is  some  contra- 
diction of  testimony  as  to  the  extent  and 
character  of  the  accommodations  afforded  by 
the  platform  and  telegraph  station  at  Ana- 
coetia.  for  the  accommodation  of  passengers ; 
and  also  as  to  the  propinquity  of  any  dwel- 
lings  or  residences.  It  was  testified  by  wit- 
ness for  the  company  that  there  were  seyeral 
buildings  within  a  radius  of  a  mile  or  a 
mile  and  a  quarter,  snd  some  as  near  as  three 
quarters  of  a  mile ;  while  the  appellant,  who 
was  evidently  in  a  great  rage,  testified  that 
he  saw  none. 

At  the  trial  in  the  court  below,  the  Justice 
holding  the  court  instructed  the  junr  per- 
emptorily to  return  a  verdict  for  the  defend- 
ant, which  was  accordingly  done.  And  from 
its  judgment  the  present  appeal  has  been 
prosecuted.  We  are  of  opinion  that  that 
eoun  was  entirely  riffht  in  its  decision. 

In  the  argument  before  us,  it  was  conceded 
that  the  appellant  was  a  trespasser  on  the 
coinpanv*s  trains:  that  he  was  there  without 
right ;  that  his  ticket  was  worthless ;  and  that 


the  company  was  fully  Justified  In  ejecting 
him  from  the  train.  The  sole  question  made 
before  us  was  whether  there  was  justification 
for  ejecting  him  at  the  time  and  p1ace»  and 
under  the  circumstances  of  the  ejectment. 
It  was  urged  that  he  should  not  have  been 
put  off  in  the  face  of  the  comini;  storm,  and 
at  a  place  where  was  no  shelter  provided  for 
him ;  and  that  he  should  have  been  carried 
to  the  next  regular  station  and  there  put  off. 
And  it  is  claimed  that  it  ought  to  have  been 
left  to  the  Jury  to  determine  whether  the  place 
was  a  safe  place,  and  whether  there  was  con- 
tributory negligence  on  the  part  of  the  de- 
fendant as  charged. 

We  cannot  for  a  moment  entertain  the  the- 
ory that  a  railroad  company,  finding  a  tres- 
passer upon  one  of  its  trains  who  has  no  right 
to  be  there  and  whom  it  is  entitled  to  remove, 
cannot  eject  him  except  at  some  regular  sta- 
tion of  the  company.  The  establishment  of 
such  a  theory  would  break  up  the  business 
of  all  the  railroads  in  the  country.  If  per- 
sons intent  on  defrauding  railroad  companies 
may  lawfully  insist  upon  being  carriea  from 
station  to  station  before  being  ejected,  it  is 
not  apparent  why  they  would  not  thereby  be 
enabled,  by  re-embarking  upon  subsequent 


pany,  is  the  same  as  refusal  to  pay  fare.  IIUdoIs 
Cent.  B.  Co.  v.  Sutton.  42  HI.  488, 88  Am.  Dec.  8L 

But  lo  TUinols  Gent.  R.  Co.  v.  Whlttemore,  48  III. 
CBQ,  12  Am.  Deo.  188,  it  was  heM  tbat  a  railroad 
company  may  at  once  expel  a  passenger  who  re- 
fuses to  surrender  bis  ticket  unless  a  cbeck  is 
giren  him  and  the  statute  in  regard  to  expulsion 
only  at  stations  for  the  non-payment  of  fares  does 
Dot  apply. 

ADd  in  South  Florida  B.  Oo.  ▼.  Bhoads«  8  L.  B.  A« 
TSl  35  Fla.  40.  it  was  stated  that  the  statutory  pro- 
TisioQ  for  expulsion  of  passengers  at  a  usual  stop- 
ping: place  or  near  some  dwelling  house  only  applies 
to  iMssenireTB  who  ha^e  not  paid  their  'fares,  but 
this  was  not  the  question  iovolred  in  this  case. 

ADd  In  Liilis  v.  St.  Louis,  E.  C.  ft  N.  R.  Co.  64  Mo. 
i6i.  27  Am.  Kep.  2S5,  it  was  held  that  where  a  per- 
icn  attempted  to  use  a  thousand  mile  ticket  good 
for  six  months,  after  the  expiration  of  that  time, 
and  was  ejected  for  refusing  to  pay  fare  at  a  point 
between  stations,  the  ooun  said:  *'If  plaintiff  had 
DO  right  to  ride  on  defendant's  train,  on  that 
ticket,  the  conductor  had  a  right  to  put  him  off; 
and  not  being  a  passenger,  it  makes  no  difference, 
vbether  at  the  station  or  near  a  dwelling  bouse  or 
not,  because  28  Wagner*s  Statutes,  a07,  has  in  that 
case  DO  application.** 

Tbe  statute  in  that  case  was  as  follows:  **  If 
toy  member  passenger  shall  refuse  to  pay  his 
fare  or  shall  bebaye  .  .  .  ,  it  shall  be  lawful  for 
the  conductor  .  .  .  to  put  him  and  bis  baggage  out 
of  the  cars  .  .  .  at  any  usual  stopping  vlace  or 
near  any  dwelling  bouse,  as  the  conductor  shall 
alect,  on  stopping  the  train.** 

nL  SUxtiOory  TpTOiHaUmii, 

Arizona  Bev.  Stat.  •  818,  subeec.  18,  gives  power  to 
expel  from  their  oars  *'  .  .  .  any  passenger  who 
apoD  demand,  shall  refuse  to  pay  his  fare.** 

Mansf.  Ark.  Dig.  •  5474:  **.  .  .  At  any  usual 
Sopping  place  the  conductor  shall  select." 

Conn.  Gen.  Stat.  1888,  chap.  217,  8541:  Conductor 
ttall  not  put  a  passenger  off  from  trains  between 
itatioDS. 

Dakota  Oode,  1272:  Passenger  m  ost  be  ejected  at 
any  usual  stopping  place  or  near  soma  dw^Ung 
house. 
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Florida  Rev.  Stat.  1802, 2807:  If  any  passenger 
shall  refuse  to  pay  his  fare,  the  conductor  of  the 
train  and  the  servants  of  the  corporation  may  put 
him  and  his  baggage  out  of  tbe  cars  on  stopping 
the  cars  at  any  usual  stopping  plaoe,  or  near  any 
dwelling  house,  as  the  conductor  shall  elect. 

Hurd  HI.  Rev.  Scat.  1885,  chap.  U4, 94:  "It  shall 
be  lawful  for  the  conductor  of  the  train  to  remove 
or  cause  to  be  removed  such  passenger  from  the 
train  at  any  regular  station,**  etc 

Indiana  Rev.  Stat.  1804:  *'May  put  him  out  of 
the  cars  at  any  usual  stopping  place.** 

Maine  Rev.  Stat.  1888,  p.  488:  **No  person  is  en- 
titled to  transportation  over  a  railroad  who  does 
not.  on  demand,  first  pay  tiie  established  fare.** 
And  for  leaving  train  without  paying,  the  person 
is  liable  to  a  penalty  of  from  $8  to  $20. 

Mass.  Pub.  Stat.  1882,  chap.  112,  •  197:  A  person 
attempting  to  leave  the  train  without  paying  fare 
is  liable  to  penalty.  **  Whoever  does  not,  upon  de- 
mand, first  pay  such  toll  or  fare  shall  not  be  enti- 
tled to  be  transported  for  any  distance,  and  may 
be  ejected  from  a  street  railway  car;  but  no  person 
shall  be  removed  from  a  car  of  a  steam  railroad 
corporation  exoeptas  provided  in  section  18,  chap- 
ter 108;  nor  from  a  train  ezoept  at  regular  passen- 
ger station.** 

Section  18,  chap.  108,  provides  for  arrest  by  rail- 
road police  officer,  and  confinement  on  the  train, 
of  passenger  refusing  to  pay  his  fare  until  the  ar- 
ri^  at  some  station.  

Michigan  How.  Anna  Stat.  1882,8870,  provides 
that  they  may  '*put  him  off  the  train  at  any  usual 
stopping  place,  or  opposite  any  dwelling  house  the 
conductor  may  select.** 

Missouri  Rev.  Stat.  1880.  2681:  '*It  shall  be  law- 
ful ...  to  put  him  and  his  baggage  out  of  the  cars, 
using  no  unnecessary  force,  at  any  usual  stopping 
place,  or  near  any  dwelling  house,  as  the  conductor 
shall  elect,  on  stopping  the  traliL** 

Nebraska  Com  p.  Stat.  1808,  •  107,  p.  810,  it  shall  be 
lawful  **to  put  him  and  his  baggage  out  of  the  cars, 
using  no  unnecessary  force,  at  any  place  within 
five  miles  of  any  station.** 

Nebraska  Gen.  Stat.  1885, 883,  it  shall  be  lawful  '*to 
put  him  out  of  the  cars  at  any  stopping  place  the 
conductor  may  elect." 

New  Hampshire  Pub.  Stat  1801,  chap.  160,  8: 
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tralnB  to  ride  the  whole  length  of  a  road  and 
all  Uie  time  without  payment  of  fare.  The 
theorj  is  utterly  untenable ;  and  indeed  we 
understand  that  it  was  disclaimed  in  argu- 
ment by  counsel  for  the  appellant,  although 
he  cited  authority  for  the  position.  The 
claim,  however,  is  virtually  made  in  the  ap- 
pellant's brief,  where  it  is  said  that  **  he  (the 
conductor)  should  have  carried  him  (the  ap- 
pellant) to  Bennings,  the  first  regular  station, 
a  mile  or  two  further  on,  and  the  whole 
trouble  would  have  been  avoided."  There 
is  no  such  obligation  upon  a  common  carrier ; 
and  we  do  not  deem  it  necessary  to  discuss 
this  subject  further.  McCtnre  v.  Philadel- 
phia, W.  d  a  E.  Co,  84  Md.  582,  6  Am. 
Kep.  845. 

iHeither  do  we  find  anr  provision  in  the  law 
that  requires  a  railroaa  company  to  provide 
shelter  for  a  trespasser  whom  it  is  compelled 
to  eject  from  its  trains,  or  to  see  that  he  in- 
curs no  risk  from  the  inclemency  of  the 
weather  or  the  fury  of  the  elements.  It  owes 
no  duty  whatever  to  such  trespasser,  other 
than  the  duty  enjoined  by  our  common  hur 
manity  to  abstain  from  unnecessary  violence 
and  to  forego  the  exercise  of  its  right  under 
circumstances  that  savor  of  harshness  and 
cruelty.  It  may  not  eject  him  with  undue 
violence.  It  may  not  eject  him  at  an  unsafe 
or  dangerous  place— upon  a  trestle  work  for 
example,  or  in  a  marsh,  or  in  a  desert,  or 
upon  a  bank  of  snow.  Then,  again,  when 
such  trespasser  is  a  person  more  or  less  in- 
capable of  taking  care  of  himself— a  child,  a 
lunatic,  an  imbecile,  a  person  under  the  in- 
fluence of  intoxicating  liquor — considera- 
tions of  humanity  will  demand  that  he  re- 
ceive different  treatment  from  that  awarded 
to  the  ordinary  adult  man  in  the  full  posses- 
sion of  all  his  faculties,  as  was  the  plaintiff 
in  this  case.  With  due  regard  to  these  hu- 
mane requirements,  the  railroad  company 
was  justified  in  ejecting  the  appellant  from 
its  train  at  anv  point  upon  the  route ;  and  it 
was  his  own  fault  exclusively  if  misfortune 
followed. 

No  reasonable  man  can  doubt  that  the 
platform  upon  which  the  appellant  was  put 
off  the  train,  whether  it  was  a  regular  station 
or  not,  or  whether  it  was  for  the  use  of  pas- 


sengers or  merely  for  that  of  employes,  was 
a  safe  place;  and  that,  if  the  plaintiff  had 
remained  there  until  the  storm  passed,  ha 
would  have  been  saved  his  severe  experience 
on  the  bridge,  and  probably  all  the  conse- 
quences of  his  exposure — and  that,  too, 
whether  there  was  a  place  of  shelter  tliere  or 
not.  That  there  was  a  place  of  shelter  in 
which  he  might  have  taken  refuge,  is  very 
evident.  But  this  we  regard  as  wholly  un- 
important. All  that  he  was  entitled  to  have 
was  to  be  put  off  at  a  safe  place;  and  the 
place  at  which  he  was  ejected  was  undoubt- 
edly a  safe  place,  upon  his  own  testimonv, 
even  in  the  face  of  an  impending  storm.  It 
is  not  unusual  for  men  to  be  out  in  storms : 
and  it  would  certainly  be  extraordinair  to 
require  that  a  railroaa  company  should  not 
exercise  its  undisputed  right  of  ejectment  be- 
cause there  was  a  possibility  that  the  person 
ejected  might  be  caught  in  a  storm. 

The  case  of  Malone  v.  Pittsburgh  d  L.  E. 
Railroad,  152  Pa.  893,  is  cited  to  the  con- 
trary. But  there  the  court,  in  its  opinion, 
distinctly  states  that  the  plaintiff  had  been 
improperly  and  unlawfully  ejected  from  the 
tram ;  and  it  was  the  case  of  a  woman  put  off 
at  an  unusual  place,  caught  in  a  storm  with- 
out shelter,  dazed  and  confused  at  the  novelty 
of  the  situation  and  the  unusual  circum- 
stances. It  was  a  case  both  of  unlawful  ex- 
pulsion from  the  train  and  of  expulsion  under 
circumstances  that  constituted  inhumanity. 
We  find  no  evidence  of  any  sucn  circum- 
stances in  the  present  case,  and  we  are  satis- 
fied that  there  was  nothing  whatever  in  the 
case  that  would  justifly  its  submission  to  a 
jury.  We  regara  as  entirely  appropriate  to 
It  the  language  of  the  Supreme  Court  of  the 
United  iStates,  by  Mr,  Justice  Brewer,  in  the 
recent  case  of  Elliott  v.  Chicago,  M.  d  St.  P. 
B.  Co,,  150  U.  S.  245,  87  L.  ed.  1068:  ''It 
is  true  that  questions  of  negligence  and  con- 
tributory negligence  are,  ordinarily,  ques- 
tions of  fact  to  be  passed  upon  by  a  jury; 
yet,  when  the  undisputed  evidence  is  so  con- 
clusive that  the  court  would  be  compelled 
to  set  aside  a  verdict  returned  in  opposition 
to  it,  it  may  withdraw  the  case  from  the 
consideration  of  the  jury,  and  direct  a  ver- 
dict. " 


**May  remove  him  from  the  train  at  some  passenger 
station  on  the  road." 

**New  Jersey  Bev.  Stat.  1877,  p.  988:  It  shall  be 
lawful  to  put  him  out  of  the  cars  *^at  any  usual 
stopping  place,  or  near  any  dwelling  bouse,  as  the 
oonductor  shall  elect  on  stoppmg  the  train;  pro- 
vided, that  no  passenger  shall  be  put  off  on  any 
bridire  or  in  any  dangeroug  place." 

New  York  Birdseye  Scat.  p.  Z4SSk  It  shall  be 
lawful  to  put  bim  out  of  the  cars  ''at  any  usual 
•topping  place,  or  near  any  dwelling  bouse,  as  tbe 
oonductor  shall  elect  on  stopping  tbe  train." 

North  GaroUna  Code  1883,  §  1962:  It  shaU  he  law- 
ful to  put  bim  out  of  the  cars  **at  any  usual  stopping 
place  or  near  any  dwelling  bouse,  as  the  conductor 
shall  elect" 

Oklaboma  Stat.  1808,  1060:  "At  any  usual  stop- 
ping place,  or  near  some  dwelling  bouse." 

Pennsylvania,  Brightly  Purdon*s  Dig.  p.  I8O81, 
f  140:  A  person  attempting  to  rise  witbout  paying 
fare  is  liable  to  a  penalty  of  from  five  to  fifteen 
dollars,  and  to  be  committed  to  Jail  until  paid. 

Rhode  Island  Pub.  Stat  1882,  p.  410:    *\ , .  May  be 
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ejected  at  any  regular  station  on  said  road,  and 
every  person  ejecting  a  passenger  under  tbe  pro- 
visions of  this  section  at  any  other  place  than  at 
a  regular  station  sball  be  fined  one  hundred  dol- 
lars." 

South  Carolina  Gen.  Stat  1888, 1617:  "Wboever 
does  not  upon  demand  first  pay  such  toll  or  tare 
sball  not  be  entitled  to  be  transported  for  any  dis- 
tance." 

Texas:  The  statutory  provision  formerly  in  tbis 
state  was  omitted  from  tbe  present  revision. 

Vermont  Bev.  Laws  1880,  3484:  Tbe  conductor 
may  put  him  out  of  tbe  cars  at  or  near  a  station. 
or  upon  any  part  of  the  railroad  near  to  or  in  sight 
of  a  dwelling  bouse. 

Wisconsin,  Sanborn  ft  Berryman  Anno.  Stat  1818: 
It  sliall  be  lawful  to  put  bim  off  '^at  any  usual 
stopping  place,  or  near  any  dwelling  house,  aa  the 
conductor  shall  elect." 

Cases  involving  the  ejection  of  a  passenger, 
where  tbe  question  of  place  is  not  involved,  are  not 
included  in  tbIs  note.  L  T. 
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EntertainiDR  these  views,  we  are  of  bpioioa  j  be  affirmed,  with  costs ;  and  it  is 
(hat  the  judgment  of  the  court  below  should       Judgment  affirmed. 
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t.  A  Ibreifii  corporation  which  simply 
contracts  to  ftuvlsh  mllllii||^  machin- 
ery and  place  It  In  a  mill,  without  having  any 
office  or  agency  In  the  state,  is  not  carryinir  on 
bosinen  In  the  state  within  the  meaning  of  a 
itatntory  prohibition  of  carrying  on  business. 

9.  It  Is  an  act  of  Interstate  commerce 

for  a  foreign  corporation  to  sell  and  set  up 
machinery  in  a  state  where  It  has  no  agency  or 


(October  8. 18M.) 

CROSS- APPEALS  from  a  decree  of  the 
Chancery  Court  for  Gibson  County  re- 
fusing to  foreclose  a  mortgage  on  property 
given  by  the  Milan  Milling  &  Manufacturing 
Company,  but  entering  a  personal  Judgment 
against  it  for  the  amount  of  the  debt  secured 
by  the  mortgage.     Revereed. 

The  facts  are  stated  in  the  opinion. 

Mestn.  S.  F.  Rankln»  Edward  H. 
Smith*  and  Joseph  R.  HawkinSf  for 
complainant: 

The  contract  being  in  violation  of  law,  the 
notes  executed  therefor  are  void  and  cannot  be 
collected;  even  in  the  hands  of  an  innocent 
porchaser. 

Acts  1891,  chap.  123;  Snoddy  v.  American 
Nat.  Bank,  7  L.  R.  A.  705.  88  Tenn.  574;  2 
Am.  &  Eng.  Encyclop.  Law,  868;  1  Parsons. 
Notes  &  Bills,  218;  Sugars  v.  Brinkuxyrth,  4 
Campb.  46;  Rsynolds  v.  Sichols,  12  Iowa.  899: 
Broum  v.  Tarkington,  70  U.  S.  8  Wall.  877,  18 
L  ed.  255;  Utiea  Ins.  Oo.  v.  OadteeU,  8  Wend. 
M;  Story,  Prom.  Notes,  §  198;  Cunningham 
V.  National  Bank  of  Augiista,  71  Ga.  400; 
Mays  V.  WUliams,  27  Ala.  267. 

The  chancellor  properly  decided  that  the 
Kaish  A  Gorton  Manufacturing  Company 
were  doing  business  in  Tennessee,  in  violation 
cf  the  statute  requiring  that  foreign  corpora- 
tions file  copy  of  charter  with  the  secretary  of 
state,  and  an  abstract  in  county  doing 
bnsinefls. 

State  T.  Phesnix  Ins.  Oo.  92  Tenn.  420; 
Oary-Lombard  Lumber  Co.  ▼.  Thomas,  Id.  587. 

UiMTs.  Jolin  B.  Walker  and  Albert  W. 
Bleg^,  for  defendant: 

The  true  and  only  meaning  of  the  act  is  that 
foreign  corporations  of  the  character  men- 
tioned wishing  to  locate  in  this  state  must  per- 
form the  conditions  precedent  of  filing  and 
registering  their  charters. 

Hon.— As  to  bow  far  the  exclusion  of  foreign 
corporations  Is  an  Interference  with  Interstate 
«)mmeroe«  see  note  to  KIndel  v.  Beck  &  P.  Litho- 
giaphlng  Co.  (Cola)  M  L.  JL  A.  811. 
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The  contention  that  the  contract  is  void  in 
Tennessee  is  manifestly  wrong.  The  pre- 
sumption in  law  is  that  the  contract  was  made 
with  reference  to  the  state  where  the  contract 
was  legal. 

If  a  contract  is  partly  good  and  partly  bad, 
the  courts  will,  if  possible,  separate  the  good 
from  the  bad  and  allow  a  recovery  for  the 
good. 

Gary-Lombard  Lumber  Oo.  v.  71io/nM,  92 
Tenn.  587. 

This  transaction  was  an  act  of  Interstate 
commerce. 

Being  such  the  legislature  of  Tennessee  can- 
not impose  any  buniens,  lay  any  restrictioni 
or  regulations  upon  it. 

U.  S.  Const,  art.  1,  §  8. 

Whenever  state  legislation  is  in  its  essence 
and  of  necessity  a  regulation  of  interstate 
commerce,  and  therefore  of  national  import- 
ance, it  is  an  encroachment  upon  the  powers 
of  congress  over  this  subject  and  is  therefore 
void,  even  though  coogress  may  uever  have 
legislated  upon  the  subject. 

Cooley,  Const.  Law,  p.  C8:  FaulY,  Virginia, 
75  U.  S.  8  Wall.  168.  19  L.  ed.  857;  Gloucester 
Ferry  Co.  v.  Pennsylvania,  114  U.  S.  196,  28 
L.  ed.  158;  Pensaeoia  Tdeg.  Co.  v.  Western  U. 
TeUg.  Co.  96  U.  S.  15,  24  L.  ed.  718. 

The  legislature  of  our  state  requires  every 
foreiirn  corporation  to  register  their  charters, 
etc.,  and  this  court  in  Cary- Lombard  Lumber 
Co.  V.  Thomas,  supra,  held  said  act  to  be  con- 
stitutional and  correctly  so;  they  also  held  that 
the  Cary-Lombard  Lumber  Company,  which 
we  understand  had  a  lumber  yard  in  the  city 
of  Memphis,  and  was  actually  carrying  on  its 
busipess  there  in  violation  and  defiance  of  the 
statutes  of  the  state,  could  oot  recover  on  its 
contracts  made  while  thus  defying  the  laws  of 
Tennessee. 

Cooper  Mfg.  Oo.  v.  Ferguson,  113  U.  8.  727, 
28  L.  ed.  1187,  held  that  these  statutes  are  to 
be  strictly  construed. 

A  state  cannot  levy  a  tax  or  impose  any 
other  restriction  upon  inhabitants  of  other 
states  for  selling  or  seeking  to  sell  their  goods 
in  such  state  before  they  are  introduced 
therein. 

Bobbins  v.  Sheiby  County  Taxing  Dist.  120 
U.  S.  489,  80  L.  ed.  694;  Asher  v.  Texas,  128  U. 
8.  181,  82  L.  ed.  869,  2  Inters.  Com.  Rep.  241; 
Reno,  Non-Rej»idents,  §  4;  Bowman  v.  Chicago 
A  N.  W.  R.  Co.  125  XL  8.  465,  81  L.  ed.  700; 
Horn  8Uver  Min.  Co.  v.  New  York,  148  U.  8. 
805,  36  L.  ed.  164:  Gloucester  Ferry  Co.  v. 
Pennsylvania,  114  U.  8.  196,  29  L.  ed.  158; 
Philadelphia  d  8.  Mail  88.  Co.  v.  Pennsyl- 
vania, 122  U.  S.  826,  80  L.  ed.  1200,  1  Inters. 
Com.  Rep.  808;  Leisy  v.  Hardin,  186  U.  8. 
100,  84  L.  ed.  128,  8  Inters.  Com.  Rep.  86. 

A  Georgia  corporation  supplied  brick  lo 
build  an  Alabama  house.  Being  compelled  to 
file  a  lien  against  the  house  in  order  to  recover 
Its  pay,  the  defendants  plead  that  the  foreign 
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corporation  had  not  complied  with  Alabama 
statutes  regulatlDg  the  admission  of  foreign 
corporations.  The  court  held,  the  sale  of 
brick  io  another  state  or  the  flllin^  of  an  order 
sent  from  this  state  is  an  act  of  interstate  com- 
merce which  is  not  affected  by  our  laws  which 
require  foreign  corporations  to  have  a  place  of 
business  and  an  agent  here  as  a  condition  pre- 
cedent to  their  capacity  to  do  business  in  Ala- 
bama. Nor  is  the  institution  and  prosecution 
of  suits  in  our  courts  the  doing  business 
within  the  requirement  of  our  laws. 

(Jook  V.  Rome  Brick  Co,  98  Ala.  409. 

It  has  been  held  by  the  supreme  court  of 
Wisconsin  that  a  foreign  insurance  company 
which  has  not  complied  with  the  statute  pre- 
scribing conditions  upon  which  it  may  do 
business  in  the  state  may  still  take  a  mortgage 
security  for  a  debt  due  there,  and  foreclose  it 
in  the  courts  of  that  state. 

Charter  Oak  L,  Ins.  Co,  v.  Sawyer ^  44  Wis. 
887.  Bee  also  Beard  v.  UrUon  Jk  American 
Pub.  Go.  71  Ala.  60;  Crutc/ier  v.  Kentucky,  141 
U.  S.  47,  86  L.  ed.  640. 

The  notes  sued  on  in  the  cross-bill  were  pur- 
chased by  the  complainants  in  the  cross  bill  in 
due  course  of  trade  for  value,  before  due  and 
without  notice  of  any.  claims  for  damages  or 
offsets. 

In  fact  there  being  innocent  purchasers  of 
the  notes  cannot  be  questioned  by  any  kind 
of  judicial  ar^ment. 

This  Milan  Milliog  Company  had  the  power 
to  execute  notes  aud  to  select  the  place  of  pay- 
ment, just  as  much  so  as  an  individual. 

Notes  given  in  settlement  of  transactions 
merely  prohibited  by  statute  are  good  in  the 
hands  of  an  innocent  purchaser  and  pass  to 
him  by  assignment  denuded  of  their  void 
qualities. 

1  Dan.  Neg.  Inst.  §S  198,  808;  Bozeman  v. 
Allen,  48  Ala.  612;  By les,  .Bills,  7th  ed.  pp. 
141,  142:  NorriB  v,  LangUy,  19  N.  H.  428; 
Chitty,  Bills,  11th  ed.  p.  69;  Cowing  y.  Alt- 
man,  71  N.  Y.  485,  27  Am.  Rep.  70;  Aurora 
V.  West,  22  Ind.  88,  85  Am.  Dec.  418. 

It  is  frankly  conceded  that  had  the  Tennes- 
see legislature  made  this  contract  absolutely 
void,  and  that  this  was  a  Tennessee  contract, 
we  could  not  maintain  this  suit. 

See  4 Lawson,  Rights,  Rem.  &Pr.  ^  1600; 
Lennig  v.  Ralston.  28  Pa.  187;  Buchanan  v. 
Drovers  Nat.  Bank,  55  Fed.  Rep.  2?8. 

Any  valid  operative  assignment  of  the 
debt  whether  evidenced  by  note,  bond,  or  oth- 
erwise, is  also  an  eflQcient  assignment  of  the 
mortgage  and  vests  the  assignee  with  all  the 
equitable  rights,  interest,  and  remedies  of  the 
mortgage. 

3  Pom.  Eq.  Jur.  1210;  Jones,  Mortg. 
§  1176;  Richards  v.  Holmes,  59  U.  S.  18  How. 
148,  15  L.  ed.  804. 

McAllister*  J.,  delivered  the  opinion  of 
the  court: 

The  original  bill  in  this  cause  was  filed 
in  the  chancery  court  of  Gibson  county  by 
the  Milan  Milling  &  Manufacturing  Com- 
pany Against  W.  £.  Gorton  et  al»  for  the 
purpose  of  enjoining  the  collection  of  four 
notes  and  the  foreclosure  of  a  deed  of  trust 
made  to  secure  them.  In  the  year  1892  the 
Milan  Milling  &  Manufacturing  Company 
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entered   into  a   written  contract  with  the 
Maish  &  Gorton  Manufacturing  Company,  a 
forei£[n  corporation,   having  its  office  and 
principal  place  of  business  at  Warsaw,  in 
the  state  of  Indiana,  whereby  the  latter  com- 
pany stipulated  to  manufacture,  deliver,  and 
Sut  in  position  for  the  former  company  at 
[ilan,    in   the  state  of  Tennessee,   certain 
milling  machinery.     The  price  agreed  to  be 
paid  by  the  Milan  Milling  Company  was 
$5,884,  viz.  $1,897  in  cash  upon  the  arrival 
of  the  machinery  at  the  mill.  $486  in  sixty 
days,  $750  in  six  months,  $750  in  twelve 
months,  and  $750  in  eighteen  months,  from 
April  15,  1892,  all  evidenced  by  promissory 
notes.     The  Milan  Milling  Company  further 
agreed  to  execute  a  first  mortgage  upon  the 
milling  property  and  lot  to  secure  said  de- 
ferred payments.     In  compliance  with  their 
agreement,  the  Maish  i&  Gorton  Manufactur- 
ing Company  furnished  said  machinery,  and 
adjusted  it  in  the  mill  building  at  Milan, 
and  the  same  was  accepted   by  the  Milan 
Milling  Company.     The  cash  payment  was 
made,  and  notes  executed  for  the  deferred 
payments,    which   were  secured   by  a   first 
mortgage  on  the  milling  property.     Shortly 
after  the  execution  of  the  notes,  they   were 
indorsed  by  the  Maish  <&  Gorton  Manufactur- 
ing Company  to  the  State  Bank  of  Warsaw, 
Ind.    Default  having  been  made  by  the  Mi  Ian 
Milling  Company  in  the  payment  of  the  first 
note,  the  trustee  advertised  the  properly  to  be 
sold  in  accordance  with  the  provisions  of  the 
deed  of  trust.    Thereupon  the  Milan  Milling 
Company  filed  their  original  bill  to  enjoin 
the  sale,  alleging  that  the  Maish  &  Gorton 
Manufacturing  Company  had  breached  their 
contract  in  the  manufacture  and  delivery  of 
said  machinery,  in  consequence  whereof  the 
Milan  Milling  Company  had  been  greatly 
damaged ;  and  in  accordance  with  the  prayer 
of  the  bill  an  injunction  issued  restraining 
the  trustee  from  selling  the  property.     The 
State  Bank  of  Warsaw,  in  its  answer*  denied 
all  the  material  allegations  of  the  bill,  claim- 
ing to  be  an  innocent  purchaser  of  said  notea 
for  value  before  maturity  in  due  course  of 
trade,  and  by  cross  bill  prayed  a  foreclosure 
of  the  deed  of  trust.     It  appeared  in  proof 
that  the  Maish  &  Gorton  Manufacturing  Com- 
pany and  the  State  Bank  of  Warsaw  are  both 
foreign   corporations,    chartered   under   the 
laws  of  the  state  of  Indiana,  and  that  neither 
company  has  ever  complied  with  the  laws  of 
the  state  of  Tennessee  requiring  foreign  cor- 
porations, before  doing  business  in  this  state, 
to  register  their  charters.     Upon  final  hear- 
ing the  chancellor  was  of  opinion,  and  so 
decreed,  that  both  the  State  Bank  of  Warsaw 
and  the  Maish  &  Gorton  Manufacturing  Com- 
pany,  being  foreifrn  corporations,  and  not 
having  complied  with  the  laws  of  Tennessee, 
the  said  contract  to  furnish  machinery  was 
nonenforceable,  and  that,  the  deed  of  trust 
having  been  executed  in  violation  of  said 
statutes,  complainant  in  the  crossbill,  the 
said  State  Bank  of  Warsaw,  was  not  entitled 
to  have  same  foreclosed.     The  chancellor, 
however,  was  of  opinion  that  the  State  Bank 
of  Warsaw  was  a  bona  fide  purchaser  for 
value  before  maturity  of  the  notes  in  ques- 
tion, and  as  such  was  entitled  to  a  decree 
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Ag&iDft  fha  Milan  Milling  A  Manufacturing 
Company  on  the  two  notes  which  had  maturca 
at  the  date  of  filing  the  croes-bill.  Tlie  chan- 
cellor further  decreed  that  the  complainant 
in  the  original  bill,,  to  wit,  the  Milan  Mill- 
ing  &  Manufacturing  Company  acouired  no 
such  jurisdiction  over  the  Maish  &  Gorton 
Manufacturing  Company  as  would  entitle 
them  to  a  decree  against  tne  latter  for  a  breach 
of  the  contract,  but  the  court  decreed  that  the 
injunction  be  made  perpetual,  so  far  as  it 
sought  to  enjoin  the  sale  of  said  milling 
property  by  the  trustee.  The  Milan  Milling 
&  Manufacturing  Company  appealed  from  so 
much  of  said  decree  as  adjudged  it  liable 
upon  said  notes.  The  State  Bank  of  Warsaw 
appealed  from  so  much  of  said  decree  as  re- 
fused a  foreclosure  of  the  deed  of  trust  on  the 
milling  property  for  the  satisfaction  of  said 
notes. 

The  assignment  most  earnestly  pressed  and 
elaborately  argued  by  counsel  for  the  State 
Bank  of  Warsaw  is  that  the  chancellor  erred 
in  finding  that  the  Mai^  A  Gorton  Manu- 
facturing Company  was  doing  business  as  a 
foreign  corporation  in  Tiolation  of  the  stat- 
utes of  this  state.  It  is  insisted  that  the  said 
Maish  &  Gorton  Manufacturing  Company  do 
not  come  within  the  purriew  of  these  laws, 
for  the  reason  that  this  company  has  no  office 
or  agency  in  the  state  and  is  not  engaged  in 
canying  on  business  in  the  state  of  Tennes- 
see. It  is  not  insisted  on  behalf  of  appel- 
lants that  this  corporation  is  engaged  in  in- 
terstate commerce, — that  is,  manufacturing 
mills  aud  milling  machinery  in  the  state  of 
Indiana,  and  In  selling  the  same  by  their 
agents,  or  upon  orders  in  the  different  states 
of  the  Union:  that  all  its  transactions  with 
the  Milan  Milling  &  Manufacturing  Com- 
pany were  acts  of  interstate  commerce,  the 
regulation  of  which  belongs  exclusively  to 
the  domain  of  the  congress  of  the  United 
States ;  and  that  the  construction  of  the  stat- 
ute contended  for  would  render  it  void,  be- 
cause it  would  thereby  involve  an  interfer- 
ence with  interstate  commerce.  In  the  case 
of  Oofper  Iffg.  Go.  v.  Fergv$an,  118  U.  8. 
737,  28  L.  ed.  1187,  it  appeared  that  the  con- 
stitution of  Colorado  provided  that  no  foreign 
corporation  should  do  any  business  within 
the  state  without  having  one  or  more  known 
places  of  business,  and  an  authorized  agent 
or  agents  in  the  same,  upon  whom  procnss 
might  be  served.  The  legislature  of  the  state 
enacted  that  foreign  corporations,  before  be- 
ing authorized  to  do  business  in  the  state, 
should  file  a  certificate  with  the  secretary  of 
state  and  the  recorder  of  the  county  in  which 
the  principal  business  was  carried  on,  des- 
ignating the  principal  place  of  business,  and 
the  a^^ent  there  on  whom  process  mif^ht  be 
served.  These  provisions  of  the  constitution 
and  statute  laws  of  the  state  of  Colorado  be- 
ing in  force,  the  Cooper  Manufacturing  Com- 
pany, a  corporatiod  organized  and  existing 
under  the  laws  of  the  state  of  Ohio,  and  hav- 
ing its  principal  place  of  business  at  Mt. 
Vernon,  Ohio,  sent  an  agent  into  the  state  of 
Colorado,  and  entered  into  a  contract  in  writ- 
ing with  the  defendants,  who  were  citizens 
of  Colorado,  by  which  it  was  agreed  that  the 
Ohio  corporatioo  should  sell  and  deliver  to 
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the  defendants,  citizens  of  Colorado,  a  steam 
engine  and  other  machinerv.  Default  hav- 
ing been  made  by  the  defendants  in  payment, 
the  plaintiff  brought  suit  to  recover  of  the 
defendants  damages  for  their  breach  of  the 
contract.  It  was  held  by  the  state  court  of 
Colorado  that  plaintiff  could  not  recover,  be- 
cause it  appeared  that  said  foreign  corpora- 
tion had  not  complied  with  the  law  of  the 
state  in  respect  to  filing  a  certificate  with 
secretary  of  state  and  the  recorder  of  the 
county  in  which  the  principal  business  was 
carried  on.  On  appeal  to  the  United  Statea 
Supreme  Court  it  was  held  tliat  the  facts  of 
the  case  did  not  constitute  a  carrying  on  of 
^business  in  Colorado,  and  was  not  forbidden 
bv  its  constitution  and  law.  Mr.  Justice 
Matthews,  in  delivering  a  concurring  opin- 
ion, stated,  we  think,  the  correct  basis  of 
the  judgment  of  the  court.  He  said,  viz. : 
"Whatever  power  may  be  conceded  to  a  state 
to  prebcribe  conditions  on  which  foreign  cor- 
porations may  transact  business  within  jts 
limits,  it  cannot  be  admitted  to  extend  so  far 
as  to  prohibit  or  regulate  commerce  among 
the  states ;  for  that  would  be  to  invade  the  ju- 
risdiction which  by  the  terms  of  the  Consti- 
tution of  the  United  States  is  conferred  exclu- 
sively upon  congress.  In  the  present  case,*^ 
he  continued.  *'the  construction  claimed  for 
the  constitution  of  Colorado  and  the  statute 
of  that  state  cannot  be  extended  to  prevent 
the  plaintiff  in  error,  a  corporation  of  an* 
other  state,  from  transacting  any  business  in 
Colorado,  which  of  itself  is  commerce.  The 
transaction  in  question  was  clearly  of  that 
character.  It  was  the  making;  of  a  contract  in 
Colorado  to  manufacture  certain  machinery 
in  Ohio  to  be  there  delivere<l  for  transporta- 
tion to  the  purchasers  in  Colorado.  That 
was  commerce,  and  to  prohibit  it,  except  on 
conditions,  is  to  regulate  commerce  between 
Colorado  and  Ohio,  which  is  within  the  ex- 
clusive province  of  congress."  The  judge 
continues :  **It  is  quite  competent,  no  doubt, 
for  Colorado  to  prohibit  a  foreign  corporation 
from  acquiring  a  domicil  in  that  state,  and 
to  prohibit  it  from  carrying  on  within  that 
state  its  business  of  manufacturing  machin- 
ery ;  but  it  cannot  prohibit  it  from  selling  in 
Colorado,  by  contracts  made  there,  its  ma- 
chinery manufactured  elsewhere,  for  that 
would  be  to  regulate  commerce  among  the 
states."  It  has  been  suggested  that  the  case 
of  Gary-Lomhard  Lumber  Co,  v.  Thomas,  92 
Tenn.  587,  is  in  confiict  with  this  view. 
Such  supposition  is  erroneous,  and  is  based 
upon  an  entire  misconception  of  that  case. 
The  court  in  the  Gary-Jjomhard  Gase  was  not 
dealing  with  interstate  commerce.  No  such 
question  was  presented  by  the  record  in  that 
case.  On  the  contrary,  it  distinctly  appeared 
in  evidence  that  the  Cary- Lombard  Lumber 
Company  had  an  office  and  lumber  yards  in 
the  city  of  Memphis,  and  was  actually  en- 
gaged in  carrying  on  business  in  this  state. 
It  had  acquired  a  situs  and  domicil  in  the 
state,  and  was,  of  course,  subject  to  the  reg- 
ulations of  our  statute.  In  the  case  at  bar 
the  Maish  &  Gorton  Manufacturing  Com- 
pany, a  foreign  corporation,  had  simply  con- 
tracted with  citizens  of  Tennessee  to  furnish 
certain  milling  machinery,  and  to  adjust  it 
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in  position  in  the  mill.    This  company  was 
in  no  sense  engaged  in  carrying  on  its  busi- 
ness in  this  state,  but  was  engaged  in  an  act 
of  interstate  commerce. 
In  this  respect  the  doeree  of  the  chancellor  is 


reversed,  and  a  decree  will  be  entered  in  favor 
of  the  State  Bank  of  Warsav/  on  all  of  the 
notes  which  in  the  meantime  have  matured, 
and  for  a  foreclosure  of  the  deed  of  trust 
made  to  secure  them. 


SOUTH    DAKOTA    SUPREME   COURT. 


STATE  of  South  Dakota,   Bespt., 

V. 

SIOUX  FALLS  BREWING  CO.  et  al, 

Appts. 


i a  Dak.. 


J 


*1.  Under  a  statute  which  does  notspe- 
eilleallgr  name  the  liquors  the  sale  of 
which  as  a  beverage  It  prohibits,  but  ooDsiders 
and  holds  all  liquors  Intozlcatinff  wbicb  are  spir- 
ituous, malt,  vinous,  or  fermented,  as  well  as  all 
mixtures  thereof  which  will  produce  Intoxioa- 
tion,  the  malt  or  Intoxioatlnir  quality  of  beer« 
when  in  question,  should  be  shown  by  the  evi- 
dence, the  weiffht  and  sufBciency  of  which  is  for 
the  court  or  Jury,  as  the  case  may  be. 

8«  It  bein^  a  matter  of  n^neral  knowl- 
ed^  that  there  are  varieties  of  the 
beverai^  <  denominated  **  beer,**    and 

used  in  this  state,  that  contain  no  malt  and  are 
not  intozlcatinff,  we  hold  that  the  term  "  beer,^* 
In  the  absence  of  evidence  as  to  its  quality  or 
effect,  does  not  Import  an  intoxicating  liquor. 

8.  In  the  absence  of  a  statute  declar- 
ing^ that  **  beer**  shall  be  deemed  an 
intozicatinfl^  liquor,  the  mere  statement  of 
the  witnesses  that  they  bought  beer,  without 
any  evidence  as  to  the  purpose  for  wbicb  it  was 
bouKbt.  or  that  it  contained  malt,  or  of  its  effect 
upon  persons  using  it,  or  of  the  manner  in 
which  it  was  made,  is  not  sufllclent  to  show  that 
It  was  intoxicating;  and  a  court  will  not  take  Ju- 
dicial notice  ttiat  beer  so  sold  was  a  malt  or  In- 
toxicating liquor. 

On  lUhearInO' 

4*  The  death  of  Judg^  Bennett,  a  mem- 
ber of  this  court,  and  the  qualification 
of  Jud^e  Fuller  as  bis  successor,  did  not  and 
does  not  render  necessary  a  reargument  of  a  case 
argued  and  submitted  prior  to  Judge  Rennett^s 
death,  where  the  surviving  Judges,  constituting 
then  and  now  a  majority  of  the  court,  are  agreed 
as  to  its  disposition. 

(March  8, 1894.) 

APPEAL  by  defendants  from  a  Judgment  of 
the  Circuit  Court  for  Minnehaha  County 
in  favor  of  the  state  in  a  proceeding  to  abate 
«n  alleged  liquor  nuisance.     Reversed, 
The  facts  are  stated  in  the  opinion. 
Messrs.  McMartin  A  Garland*  for  ap- 
I>e11ant8. 

Messrs.    Robert     DoUard,    AttyQen,, 
and  William  A.  Wilkes,  for  the  State. 

Fuller,  J,,  delivered  the  opinion  of  the 
<X)urt: 

The  relief  demanded  in  this  action  is  that 

*Headnotes  by  FoZiLSB,  J, 

NOTB.— On  the  question  what  liquors  are  within 
Statutory  restrictions  as  to  the  sale  of  ''  spiritu- 
ous,** '^vinous,**  *' fermented.**  and  other  intoxi- 
cating liquors,  see  noU  to  Lemty  v.  State  (Miss.)  20 
L.B.  A.6tf. 
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a  certain  brick  building,  known  as  the 
** Sioux  Falls  Brewery/'  situated  on  lots  12, 
18,  and  14,  of  block  26,  of  Brookings  &  Ed- 
munds* Sioux  Falls,  in  the  city  of  Sioux 
Falls,  erected  by  the  Sioux  Falls  Brewing 
Company,  a  corporation,  be  declared  a  com- 
mon nuisance ;  and  that  the  same  be  abated 
and  perpetually  enjoined;  and  Uiat  the  de- 
fendants Levinger  and  KaufFman,  their 
agents  and  servants,  be  restrained  and  en- 
joined from  hereafter  keeping  for  sale,  or 
selling,  any  intoxicating  liquors  at  the  place 
aforesaid,  contrary  to  the  provisions  of  sec- 
tions 1  and  13  of  chapter  101  of  the  Laws  of 
1890.  The  answer  was  a  general  denial,  and, 
upon  the  issues  thus  raised,  the  cause  was 
tried  to  the  court,  without  a  jurv.  The 
court  found,  in  effect,  that  William  A. 
Wilkes,  the  person  who  brought  the  action 
in  behalf  of  the  state,  was  at  the  time  a  cit- 
izen of  Minnehaha  county,  in  said  state  *  that 
the  premises  described  in  the  complaint  were 
at  the  commencement  of  this  action,  and  now 
are,  a  brewery,  and  a  place  where  intoxicat- 
ing liquor,  to  wit,  beer,  was  and  is  kept  for 
sate,  barter,  and  delivery  as  a  beverage  :  that 
the  defendant  Moriz  Levinger  is  the  president 
of  the  Sioux  Falls  Brewing  Company  -.  and 
that  he  did,  during  the  months  of  Septem- 
ber, 1890,  and  at  divers  times  sulraequent 
thereto,  sell  and  deliver  intoxicating  liq- 
uors, to  wit,  beer,  as  a  beverage,  within  the 
building  and  upon  the  premises  described  in 
the  complaint.  As  a  conclusion  of  law,  the 
court  found,  in  effect,  that  tlie  brewery  build- 
ing is  a  common  nuisance,  and  that  the  de- 
fendants the  Sioux  Falls  Brewing  Company 
and  Moriz  Levinger  be  enjoined  from  fur- 
ther keeping  and  maintaining  said  nuisance, 
and  that  the  same  be  abated.  Judgment  waa 
entered  accordingly,  and  the  defendants  ap- 
peal. 

Section  6,  chapter  101,  Laws  1890,  pro- 
vides that  "all  spirituous,  malt,  vinous, 
fermented  or  other  intoxicating  liquors  or 
mixtures  thereof,  by  whatever  name  called, 
that  will  produce  intoxication,  shall  be  con- 
sidered and  held  to  be  '  intoxicating  liquors,  * 
within  the  meaning  of  this  act."  section 
18:  **A11  places  where  intoxicating  liquors 
are  sold,  bartered,  or  given  away  in  violation 
of  any  of  the  provisions  of  this  act,  or  where 
persons  are  permitted  to  resort  for  the  pur- 
pose of  drinking  intoxicating  liquors  as  a 
beverage,  or  where  intoxicating  liquors  are 
kept  for  sale,  barter  or  delivery  in  violation 
of  this  act,  are  hereby  declared  to  be  com- 
mon nuisances ;  and  if  the  existence  of  such 
nuisance  be  established  either  in  a  criminal 
or  equitable  action,  .     .    the  sheriff 

his  deputy  or  under  sheriff,  ...  of  tha 
county  where  the  same  is  located  shall  be 
directed  to  shut  up  and  abate  such  place  ^j 
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tikirtg  possession  thereof.  .  .  .  The  find- 
ing  0?  such  iuioxicating  liquor  or  liquors 
apon  such  premises  shall  be  prima  facie  evi- 
dence of  the  existence  of  tlie  nuisance  com- 
plained of.  ..."  Section  22:  **.  .  . 
lu  actions  or  proceedings  for  the  abatement 
of  nuisances  under  this  act,  evidence  of  the 
general  reputation  of  the  place  designated  in 
the  complaint  shall  be  admissible  for  the 
purpose  of  proving  the  existence  of  such  niii- 
stnce ;  and  in  all  cases  other  than  those  where 
intoxicating  liquor  is  lawfully  sold  by  vir- 
tue of  the  provisions  of  this  act,  the  fact 
that  any  person  engaged  in  any  kind  of  bus- 
IneBs  has  or  keeps  posted  in  or  about  his  place 
«f  business  a  receipt  or  stamp  showing  pay- 
ment of  the  special  tax  levied  under  the 
laws  of  the  United  States  upon  the  business 
of  selling  distilled  malt  or  fermented  liq- 
uors, or  the  holding  of  a  license  from  the 
government  of  the  TJnited  States  in  the  name 
of  any  person,  persons  or  corporations,  to 
sell  intoxicating  liquors,  shall  be  held  and 
deemed  prima  facie  evidence  against  such 
person,  persons  or  corporations,  that  he,  they, 
or  it  are  keeping  for  sale  and  selling  intox- 
icating liquors  contrary  to  law.  .  .  .** 
The  assignments  of  error  relate  to  all  the 
findings  of  fact  and  conclusions  of  law  predi- 
cated thereon.  As  a  consideration  of  many 
of  the  questions  discussed  in  the  briefs  sub- 
mitted by  the  respective  counsel  will  not  be 
essential,  in  our  opinion,  to  a  determination 
of  this  appeal,  we  will  address  our  inquiir 
to  the  questions  raisea  concerning  the  sufn- 
•ciency  of  the  evidence  to  sustain  Uie  findings 
of  fact  and  conclusions  of  law  upon  which 
a  judgment  and  aecree  lu  favor  of  the  plain- 
tiff were  based.  Sheriff  Sundback  testified, 
in  substance,  that  in  the  month  of  October, 
1890,  he  served  tlie  papers  in  this  case  upon 
the  defendant  Levinger,  at  the  place  known 
as  the  ** Sioux  Falls  Brewery,*'  and  that  said 
Levinffer  seemed  to  be  In  charge  of  the  prem- 
ises. In  response  to  a  request  made  by  plain- 
tiff'j  counsel  to  state  what  he  found  upon 
the  premises,  he  submitted  the  following 
schedule  or  invoice,  which  seems  to  have 
been  admitted  withou,t  objection:  **A.  21 
45  barrel  hogsheads.  945  barrels :  10  20.  barrel 
hogsheads,  200  barrels^  10  80- barrel  hogs- 
heads, 800  barrels;  8  60- barrel  hogsheads, 
400  barrels :  10  40  barrel  hogsheads,  400  bar. 
rels;  8.000  bushels  malt;  4,700  bushels  bar- 
ley;  600  i  beer  kegs ;  175  i  beer  kegs ;  1,500 
tons  ice;  10  bales  hops;  5  tons  corn  meal. 
Q.  What  was  that,  Mr.  Sundback?  A.  It 
was  beer."  Witness  stated  that  he  could 
not  tell  what  was  being  done  on  the  prem- 
ises from  personal  knowledge;  but,  from 
what  he  saw  and  what  he  surmised,  he  judged 
that  they  were  brewing  beer;  and  that  it 
was  his  impressiop  that  they  were  still  so  en- 
gaged, but  he  could  not  swear  to  that,  al- 
though he  had  seen  Mr.  Levinger  there  from 
time  to  time  until  the  date  of  the  trial.  F. 
€.  Smith  testified  that  he  was  on  the  prem- 
ises in  question  about  the  6th  of  last  May, 
in  company  with  a  man  who  got  a  keg  of 
beer,  and  put  it  in  the  buggy,  and  drove  off 
with  it;  that  be  did  not  know  whether  he 
paid  for  lt»  as  witness  did  not  go  into  the 
premises ;  that  he  knew  it  was  beer,  because 
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ho  drank  some  of  it.  James  Oushard  testi- 
fied that  he  visited  the  premises  last  Octo- 
ber, and  bought  a  keg  of  l^eer  from  Mr.  Lev- 
inger, and  paid  him  for  it,  and  took  it  away 
with  him.  Sam.  C.  Bragstad  testified  that 
in  September,  1890,  he  went  up  there,  and 
asked  Mr.  Levinger  if  he  could  get  a  keg  of 
beer,  and  that  he  bought  it,  and  it  was  de- 
livered to  him  at  the  hotel  where  he  was  at 
the  time  stopping.  W.  A.  Wilkes,  who 
brought  this  action.  In  the  name  of  the  state, 
testified  that  he  has  been  for  the  last  twelve 
years,  and  now  is,  a  resident  and  citizen  of 
Minnehaha  county,  8.  D.  ;  that  the  defend- 
ant Mr.  Levinger  was  at  the  time  of  the  com- 
mencement of  this  action,  and  since  that  time 
has  been,  in  charge  of  the  brewery  described 
in  the  complaint,  as  one  of  its  managers ; 
that  the  Sioux  Falls  Brewery  is  located  as 
described  in  the  complaint,  to  wit,  on  lota 
12,  18,  and  14,  of  block  26,  Brookings  &  Ed- 
munds' Sioux  Falls,  in  the  city  of  Sioux 
Falls. 

It  will  be  noticed  that  our  statute  doea 
not  by  its  name  define  *'beer"  as  an  intoxi- 
cating liquor,  and  prohibit  its  sale  as  a  bev- 
erage ;  and,  in  our  opinion,  proof  that  the 
defendant  simply  sold  beer  is  not,  under  such 
statute,  sufficient  to  sustain  a  finding  that 
he  sold  intoxicating  liquor,  for  the  reason 
that  ''beer*'  is  a  generic  term,  and  is  applied 
indiscriminately  to  malt  beer,  as  well  as  to 
beer  which  is  made  from  various  extracts, 
and  from  the  roots  and  other  parts  of  certain 
plants  and  trees;  and  the  court  before  whom 
the  case  was  tried  could  not  know  officially 
that  the  beer  sold  to  the  witness,  or  kept  for 
sale  by  the  defendant,  was  a  malt  or  intoxi- 
cating liquor,  without  evidence  of  that  fact. 
Blatz  V.  Bfihrbaeh,  116  N.  Y.  450.  6  L.  R. 
A.  669.  Counsel  for  the  plaintiff  contends 
that  the  term  ''beer"  is  uniformly  held  by 
the  courts  to  bean  intoxicating  liquor,  and, 
in  support  of  such  contention,  airect8  our  at- 
tention to  11  Am.  &  £ug.  Encyclop.  Law, 
pp.  579,  680,  and  cases  there  cited.  We  will 
consequently  examine  such  authorities,  for 
the  purpose  of  determining  whether  they 
will  sustain  the  position  taken  and  urged  by 
counsel,  and  will  quote  from  some  of  them, 
as  we  deem  it  instructive  so  to  do.  On  pages 
579.  580,  11  Am.  &  Eng.  Encyclop.  Law,  wo 
find  the  following:  ** Where  a  statute  pro- 
hibits the  sale  of  intoxicating  liquors  only, 
and  not  'beer'  by  name,  there  being  some 
kinds  of  beer  which  are  neither  a  malt  liquor 
nor  intoxicating,  .  .  .  it  must  be  shown 
that  it  is  one  of  the  liquors  named  in  tho 
statute."  Nesto  v.  StaU,  24  Fla.  863,  1  L. 
R.  A.  825,  is  one  of  the  cases  cited,  and  from 
which  we  quote  the  following :  "  The  plain- 
tiff in  error  was  tried  under  section  11,  chap. 
8418,  Laws  Fla.  1883,  for  carrying  on  the 
business  of  dealer  in  spirituous,  vinous,  and 
malt  liquors;  .  .  .  and,  to  warrant  a 
conviction,  it  was  necessary  for  the  state  to 
prove  that  the  liquor  sold  was  either  a  spir- 
ituous, vinous,  or  malt  liquor.  The  evidence 
shows  that  the  plaintiff  in  error  sold  'beer,' 
but  this  is  not  sufficient,  unless  it  is  shown 
that  the  liquor  sold  was  'malt  beer.'  ^  The 
judgment  of  the  trial  court  was  reversed.  In 
Haruderg  v.  P^U,  120  III.  21.  60  Am.  Rep. 
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649,  the  court  says :  "From  the  definition  of 
the  word  '  beiT*  [referring  to  Welyster's  Un- 
abridged Dictionary],  can  it  be  said  that  the 
article  purchased  was  an  intoxicating  liauor? 
Suppose  the  beer  purchased  was  made  of 
spruce  or  ginger  or  sassafras;  according  to 
Webster,  it  would  have  been  beer,  and  yet 
not  an  intoxicating  liquor,  and  the  statute 
would  not  have  been  violated  by  its  sale. 
The  fact  is  beyond  dispute  that  there  are  dif- 
ferent kinds  of  beer.  Some  are  intoxicating, 
and  others  are  not.  Whether  beer  wliich  may 
be  sold  in  a  given  case  is  malt  or  intoxicating 
beer,  or  ginger  or  root  beer,  or  some  other  of 
the  kinds  of  beer  which  are  known  not  to  be 
intoxicating,  is  always  a  question  of  fact,  to 
be  determined  from  the  evidence  introduced 
upon  the  trial.  Our  statute  does  not  pro- 
hibit the  sale  of  beer.  If  it  did,  it  would 
be  sufficient  for  the  prosecution  to  prove  a 
sale  of  beer,  just  as  was  done  in  this  case. 
But,  unless  language  is  to  be  disregarded, 
when  beer  has  been  sold  it  is  necessary  to 
prove  by  the  evidence  that  the  article  sold 
falls  within  the  prohibition  of  the  statute; 
otlierwise,  a  conviction  cannot  be  sustained." 
The  court  cites,  among  others  the  following 
authorities  as  cases  in  point :  Gom,  v.  Chap- 
pel,  116  Mass.  7;  Com,  v.  BloB^  Id.  56;  8taU 
V.  Starr,  67  Me.  242 ;  8tate  v.  Wall,  84  Me. 
166 :  State  v.  Biddle,  54  N.  H.  879.  In  State 
▼.  BesiDiek,  18  R.  I.  211,  48  Am.  Hep.  26, 
we  find  and  quote  the  following :  "The  tes- 
timony submitted  was  this,  to  wit:  Coun- 
sel asked  the  defendant  what  he  sold,  and 
the  defendant  replied,  'Beer.  *  The  court  in- 
structed the  jury  that  beer  is  a  well-known 
malt  liquor,  and,  if  the  defendant  sold  un- 
der that  name  something  which  was  not  a 
malt  liquor,  it  ought  to  appear  in  the  testi- 
mony as  a  matter  of  defense,  or,  otherwise, 
the  jury  should  presume  it  was  a  malt  liq- 
uor. We  think  this  was  error.  We  do  not 
think  that  there  is  anv  presumption  of  law 
that,  when  a  man  speaks  of  beer,  he  means  a 
malt  liquor,  but  we  think  that  what  he  means 
is  purely  a  question  of  fact  for  the  j urv.  It  is 
a  matter  of  common  knowledge  that  there  are 
beverages  containing  neither  malt  nor  other 
intoxicating  ingredients  which  are  called 
beer."  In  Kerkow  v.  Bauer,  15  Neb.  150, 
the  court  says:  ''In  the  eleventh  section  of 
the  act,  malt,  spirituous,  and  vinous  liquors 
are  classed  together  as  intoxicating  drinks; 
.  .  .  and  by  the  act  approved  February 
28,  1881  (Comp.  Stat.  chap.  50,  §  81),  beer 
is  classed  with  wine  and  other  intoxicnting 
liquors.  .  .  .  By  these  acts  we  consider 
the  question  of  the  intoxicating  <|ualities  of 
beer  settled.**  Mr.  Black,  in  his  work  on 
Intoxicating  Liquors,  says:  *'0n  a  trial  for 
selling  intoxicating  liquors  in  violation  of 
law,  it  is  necessary  to  show  by  the  evidence 
that  the  liquor  sold  was  intoxicating.  There 
are  certain  kinds  of  liquors  in  regard  to 
which  the  courts  will  take  judicial  notice 
that  they  are  intoxicating;  such  as  whiskey, 
brandy,  rum,  or  gin.  And  hence,  for  ex- 
ttmple,  if  the  testimony  shows  that  the  arti- 
cle sold  was  whiskey,  it  is  not  necessary  to 
follow  this  up  with  proof  that  whiskey  is  in- 
toxicating.  But,  as  a  general  rule,  .  .  . 
tlie  question  whether  or  not  it  was  intoxi- 
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eating  liquor  is  one  of  fact  t4>  be  determined 
by  the  jury.  In  regard  to  beer,  ale,  and  ci- 
der, it  is  doubtful  whether  their  intoxicating 
properties  must  not  be  proved.  As  we  have 
pointed  out  in  anotlier  place,  many  authori- 
ties hold  that  tlie  question  in  regard  to  such 
liquors  is  whether  their  use  is  ordinarily  or 
commonly  attended  with  entire  or  partial 
intoxication,  and  that  this  is  for  the  jury. 
.  .  .  Of  course,  if  the  statute  declares  that 
ale,  beer,  or  cider  shall  be  deemed  intoxi- 
cating, this  dispenses  with  the  necessity  of 
evidence  on  that  point. "  Black,  Intoxicating 
Liquors,  chap.  20,  g  621,  and  cases  there 
cited. 

The  evidence  in  this  case  is  silent  as  to  the 
purpose  for  which  the  beer  was  bought  or 
sold,  and  there  are  no  circumstances  that 
will,  in  our  opinion,  justify  an  inference 
that  it  was  used  as  a  beverage.  Two  wit- 
nesses testified  that  they  bought  l)eer,  and 
one  of  them  said  he  drank  beer.  This  should 
have  been  followed  up  by  evidence  as  to  its 
quality  and  effect,  and  the  purposes  for 
which  it  was  bought  and  used.  There  is 
nothing  to  indicate  that  the  witnesses  were 
reluctant,  and  it  is  fair  to  presume  that  they 
were  in  possession  of  material  facts,  and  will- 
ing to  tell  the  whole  truth.  As  to  what  was 
found  by  the  officer  upon  the  premises,  the 
evidence  is  certainly  uncertain  and  vague. 
The  single  Isolated  sentence,  "It  was  beer," 
is  the  only  evidence  upon  which  to  base  a 
conclusion  that  he  found  intoxicating  liq- 
uors, and  it  is  difficult  to  determine  to  what 
that  statement  relates.  If  the  witness  had 
reference  to  the  schedule  offered  in  evidence, 
in  which  he  itemized  com  meal,  hops,  ice, 
kegs,  barrels,  hogsheads,  malt,  and  barley, 
and  intended  to  characterisse  these  various 
commodities  as  beer,  we  must  conclude  that 
the  evidence  Is  of  but  little  value  in  de- 
termining the  issues  in  this  case.  Under  a 
statute  which  does  not  specifically  name  the 
liquors  the  sale  of  which,  as  a  beverage,  it 
prohibits,  but  considers  and  holds  all  liq- 
uors intoxicating  which  are  spirituous,  malt, 
vinous,  or  fermented,  as  well  as  all  mixtures 
thereof  which  will  produce  intoxication,  we 
are  disposed  to  believe  that  the  malt  or  in- 
toxicating qualities  of  beer,  when  in  ques- 
tion, should  be  shown  by  the  evidence,  the 
weight  and  sufficiency  of  which  is  for  the 
court  or  the  jury,  as  the  case  may  be.  We 
also  believe  it  to  be  a  matter  of  general 
knowledge  that  the  varieties  of  beverage  de- 
nominated ''beer,**  and  used  in  this  state, 
that  contain  no  malt,  and  that  are  known 
not  to  be  intoxicating,  far  outnumber  those 
that  do  contain  malt  and  are  intoxicating. 
Mr.  Rice,  in  the  first  volume  of  his  work  on 
Evidence,  at  page  97,  says:  '*The  term 
'beer,*  in  the  absence  of  evidence  as  to  ita 
quality  or  effect,  does  not  import  an  intoxi- 
cating liquor.** 

For  the  reasons  we  have  mentioned,  and 
upon  the  authorities  examined,  we  conclude 
that  Via  judgment  and  decree  off  tlie  trial  court 
ehould  be  reversed. 

Kellam,  J,: 

I  concur  in  the  decision  of  this  case.  The 
statute  of  the  state  known  as  the  "  Prohibitory 
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Law"  is,  so  far  as  this  case  Is  concenied,  di- 
rected against  the  sale,  as  a  beverage,  of 
''aiiy  spirituous,  mall,  yinous,  fermented,  or 
other  iutozicatlng  liquors."  As  one  of  the 
means  of  enforcing  such  prohibition,  section 
13  makes  the  place  where  such  intoxicating 
liquors  are  sold  or  kept  for  sale  a  common 
nuisance.  It  is  plain  that,  to  convict  any 
place  as  a  nuisance  under  this  section,  liq- 
uoni  of  the  prohibited  class  must  be  shown 
to  have  been  sold  or  kept  for  sale  at  such 
place.  The  record  is  certified  as  containing 
all  Uie  evidence  introduced  upon  the  trial ; 
so  that  the  findings  of  fact  of  the  trial  court 
must  stand  u|)on  the  evidence,  unaided  by 
any  presumption  of  sufficiency.  The  evi- 
dence of  Bund  back  is  that  he  found  on  the 
premises  certain  hogsheads  and  beer  kegs, 
and  malt,  barley,  ice,  hops,  and  com  meal. 
It  is  not  shown  whether  the  hogsheads  and 
kegs  were  empty  or  filled,  or  that  they  ap- 
peared to  contain  any  contents  whatever. 
Smith  bought  a  "kei;  of  beer,"  and  ''used" 
some  of  the  contents.  Whether  he  drank  it, 
or  used  it  in  some  other  way,  or  for  some 
other  purpose  than  as  a  beverage,  is  not  at- 
tempted to  be  shown.  Qusbaid  **got  some 
beer," — ^"a  keg  of  beer."  What  he  got  it 
for,  or  what  he  did  with  it,  is  left  entirely 
to  conjecture.  The  selling  of  intoxicating 
liquors  as  a  beverage  is  ms^e  a  crime  bv  the 
law,  and  the  place  where  they  are  so  sold  or 
kept  for  sale,  a  common  nuisance ;  and  it  is 
Dot  reasonable  or  right  to  expect  courts,  even 
though  they  may  be  in  active  sympathy  with 
the  law,  to  reverse  every  presumption  of  in- 
noceuce  that  hos  for  ages  attached  in  criminal 
cases,  and  hold  a  defendant  guilty  because 
the  circumstances  are  simply  consistent  with 
his  ^uilt.  In  this  case  the  defect  is  not  in 
the  Taw  itself,  but  in  the  theory  that  It  re- 
quires little  or  no  evidence  of  guilt  to  con- 
vict under  it.  I  think  I  should  hold,  with 
the  majority  of  the  court,  that  in  these  days 
the  simple  term  ^'beer,"  unexplained  and 
unaccompanied  by  any  evidence  as  to  its 
quality  or  appearance,  or  the  character  of 
the  place  where  it  is  kept  or  sold,  does  not 
necessarily  mean  a  malt  or  intoxicating  liq- 
uor. It  has  so  been  held  very  recently  by 
courts  of  the  highest  standing.  See  Blatz  v. 
Rflhrbaeh,  116  iT.  Y.  450.  6  L.  R.  A.  669; 
HanOerg.v.  People,  120  111.  21,  60  Am.  Rep. 
549.  Other  courts,  however,  have  held  dif- 
fereotly,  and  I  prefer  to  rest  my  concurrence 
in  the  decision  of  this  case  on  the  ground 
which  I  have  indicated. 

A  petition  for  rehearing  was  subsequently 

f ranted,  in  response  to  which  Kelliuik»  J., 
elivered  the  following  opinion  : 
The  original  opinion  upon  which  this  case 
was  decided  it  published  in  G8  N.  W.  Rep. 


1.  A  petition  is  filed  in  l)ehalf  of  the  state 
asking  a  rehearing.  Aside  from  one  point, 
which  we  notice  further  on,  the  petition 
plainly  presents  no  reason  for  reopening  the 
case.  The  points  and  arguments  are  the  same 
as  on  the  original  hearing.  No  new  views 
are  presented.  Nothing  in  the  petition  leads 
us  to  change  our  judgment  as  expressed  in 
the  former  opinion  upon  the  questions  therein 
discussed.  It  is,  however,  urced  that  in- 
termediate the  oral  argument  and  submission 
of  this  case  and  its  decision  the  personnel  of 
this  court  was  changed  by  the  death  of  Jiulge 
Bennett  and  the  appointment  of  Judge  Fuller 
as  his  successor.  Upon  the  death  of  Judge 
Bennett,  in  December  last,  there  were  before 
this  court  many  undecided  cases.  Some  of 
them  had  been  argued  orally,  and  others  sub- 
mitted on  printed  briefs.  It  was  the  judg- 
ment of  the  surviving  members  of  the  court 
that  there  was  neither  necessity  nor  occasion 
for  requiring  a  reargument  of  any  case  whose 
proper  decision  was  readil}'  agreed  upon  by 
Uie  two  surviving  judges  who  were  of  tho 
court  when  the  case  was  argued  or  submitted. 
Their  concurrence  would,  in  any  event,  con- 
stitute the  judgment  of  the  court.  To  ask 
for  or  to  allow  a  reargument  of  a  question 
upon  which  a  majority  of  the  court  is  al- 
readv  satisfied  would  be  wrong,  because  it 
would  create  an  expense  qf  time  and  money 
without  any  prospect  of  remunerative  re- 
sults. We  have,  therefore,  pursued  the  prac- 
tice of  asking  for  reargument  of  cases  only 
in  which  there  was  a  difference  of  opinion 
between  the  two  surviving  judges.  This 
view  and  proposed  practice  were  expressly 
approved  by  a  number  of  the  attorneys  of 
the  state  who  were  consulted,  and  disap- 
proved by  none.  The  two  judges  who  were 
members  of  the  court  when  this  case  was  sub- 
mitted, and  then  and  now  constitute  a  ma- 
jority of  the  court,  being  agreed  as  to  its 
disposition,  there  was  and  is  no  occasion  for 
a  reargument.  It  is  true  that  Judge  Fuller 
wrote  the  opinion  upon  which  the  case  was 
decided,  but,  without  regard  to  who  wrote 
it,  it  was  the  opinion  and  judgment  of  the 
majority  of  the  court  as  constituted  when 
the  case  was  submitted  and  argued.  Except 
in  expression,  it  would  have  been  the  snmo 
if  prepared  by  either  of  the  surviving  judges 
prior  to  Jiidge  Fuller's  appointment.  To 
recognize  the  change  in  the  personnei  of  the 
court  as  alone  suflScient  to  require  a  reargu- 
ment would  lead  to  the  conclusion  that  in- 
termediate the  death  of  Judge  Bennett  and 
the  Qualification  of  Judge  Fuller  this  court 
could  not  decide  any  case,  although  the  sur- 
viving judges  were  agreed  as  to  its  decision. 
There  seems  to  us  no  good  reason  for  such  a 
conclusion.  The  petition  for  rehearing  ig 
denied,  all  the  Judges  concurring. 
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^  The  eity  of  Winona*  nnder  ezprem 
lefi[liilative  authoritj'»  constructed  a 
pobUc  wagon  bridee  across  the  Mississippi 
river,  the  MinDefuitaeridof  which  reaches  the  riv- 
er bank  near  the  foot  of  Main  street,  and  at  con* 
Blderable  height  above  the  natural  level  of  the 
land.  For  the  purpose  of  connecting  the  bridfre, 
for  the  purposes  of  travel  and  traffic,  with  Main 
and  the  other  public  streets,  the  city  constructed 
an  approach  in  and  aionfc  the  center  of  Main  street 
in  front  of  plaintlff^s  abuttiuR  lot.  This  approach 
which  consists  partly  of  solid  abutment8,and  part- 
ly of  a  pJank  way  supported  by  iron  columns, 
gradually  ascends  from  the  natural  level  of  the 
street  at  one  end  to  the  level  of  the  bridge  ai  the 
other. 

8.  Held.that  the  constmction  and  main- 
tenance of  this  approach  does  not  im- 
pose any  additional  servitude  on  the 
street,  and  does  not  render  the  city  liable  for 
damaRC  to  plalntiff^s  lor,  in  the  absence  of  any 
neghgenoe  on  part  of  the  city,  and  of  any  statute 
imposing  such  liability. 

Z»  This  rule  is  not  chan^ped  by  the  fact  th  at 
the  city,  under  leprislative  authority,  exacts  tolls 
for  the  use  of  the  bridge  by  the  public 

4*  The  statute  authorizing  the  construction  of 
this  bridge  and  approach  (Special  Laws  1887, 
chap.  5)— Held,  not  to  impose  any  such  liability  on 
the  dty. 

(November  ft,  IBM.) 

APPEAL  by  plaintiff  from  an  order  of  the 
District  Court  for  Winona  County  sus- 
taining a  demurrer  to  the  complaint  in  an  ac- 
tion brought  to  recover  damages  for  injuries 
fiJleged  to  nave  been  caused  to  plaintiff's  prop 
erty  by  reason  of  the  erection  of  a  bridge  ap- 
proach in  a  public  highway  in  front  of  it 
AffiTtfifcL 

The  facts  are  stated  in  the  opinion. 

Messrs,  Tawney*  Smith  &  Tawney* 
with  Mr,  William  Gale,  for  appellant: 

The  establishment  of  this  bridge  or  passage- 
way and  the  construction  of  the  approaches 
ana  piers  upon  Main  street  could  not  be  pre- 
sumed to  have  been  contemplated  when  the 
laud  for  Main  and  Front  streets  was  dedicated 
as  an  incident  to  the  use  and  enjoyment  of  the 
easement  in  said  street  by  the  public. 

A  municipal  corporation  in  the  control  and 
improvement  of  streets  for  public  use  has  no 

greater  rights  than  a  private  owner  has  over 
is  own  land,  and  such  corporation  is  subject 
to  the  same  liabilities  and  will  be  liable  for 
damages  caused  to  private  property  by  chang- 
ing or  improving  streets  when  a  private  owner 
of  the  soil  over  which  the  streets  are  laid, 
would  be  liable  if  changing  or  improving  it 
for  its  own  use. 

(yBHen  v.  St.  Paul,  25  Minn.  831.  83  Am. 
Rep.  470;  Dyer  v.  St.  Paul,  27  Minn.  457; 
Armstrong  ▼.  SL  Paul,  80  Minn.  299. 

^Beadnotes  by  MrrCHELij,  J** 

■ 

NoTS— As  to  right  to  damagres  for  change  of 
^ade  in  front  of  an  abuttinir  owner,  see  note  to 
Beiden  v.  JacksonvlUe  (Fla.)  14  L.  R.  A.  870. 

?rt  T.   R.  A. 


The  approach  and  pien  of  this  bridgn  are 
neither  a  change  nor  an  improvement  of  Afain 
street.  The  object  of  their  construction  waa 
for  the  sole  and  only  purpose  of  connecting 
Bridge  street,  a  street  newly  created  and  ex- 
tending into  the  state  of  Wisconsin,  without 
having  any  connection  with  any  other  street  or 
passageway,  with  Main  street,  and  at  the 
point  of  which  connection  all  trayel  over 
Bridge  street  will  be  obliged  to  pass. 

Therefore  the  approach  and  piers  constrticted 
in  Main  street  upon  plaintiff's  fee  for  purposes 
other  than  improving  said  street  for  the  use 
and  convenience  of  the  public  travel  thereon^ 
are  an  additional  servitude  and  constitute  a 
taking  within  the  meaning  of  the  law. 

Elliott,  Roads  &  Streets,  p.  161;  PumpeUvy^ 
Green  Bay  dk  M.  Canal  Co.  80  U.  S.  13  Wall. 
166,  20  L.  ed.  557;  Eaton  v.  Boston,  O.  A  M. 
Bnilroad,  51  N.  R  504,  13  Am.  Rep.  147; 
Jones  V.  Brie  A  W,  V.  R,  Oo.  17  L.  R.  A,  758, 
151  Pa.  80. 

The  land  within  a  public  highway  at  ita 
terminus,  and  above  high  water  mark,  cannot 
be  appropiiated  and  used  as  a  ferry  landing^ 
without  the  consent  of  the  owner  of  the  fee, 
unless  condemned  to  that  use,  and  the  owner 
compensated,  as  required  by  law. 

l^rosser  v.  Wapello  County,  18  Iowa,  837; 
Prosser  v.  Davis,  Id.  867;  Pipkin  v.  Wynns,  18 
N.  C.  402. 

The  city  has  no  greater  right  to  obstruct  the 
use  and  enjoyment  of  appellant's  property  than 
an  individual  adjoiuing  lot  owner  would  have, 
and  if  by  its  acts  it  has  injuriously  effected 
and  greatly  interferes  with  the  comfortable 
enjoyment  of  appellant's  premises,  for  which 
injury  an  individual  would  be  liable,  it  should 
respond  in  damages. 

FoUmann  v.  Manknto,  45  Minn.  457;  Ool- 
strum  y.  Afinneopfdis  db  St.  L.  R.  Co.  88  Minn. 
516;  Sloggy  v.  Dilworth,  38  Minn.  179. 

Messrs,  W.  A.  Finkelnbarc^,  City  Atty.„ 
and  Edward  Lees*  for  respondent: 

In  section  8  of  the  Act  it  is  provided  that  ap- 
proaches to  the  bridge  may  be  constructed  on«. 
over,  or  across  any  public  street  in  the  city, 
and  that  the  damages  to  abutting  property 
shall  be  determined  in  the  manner  prescribed 
by  the  city  charter  of  the  ciiy,  in  the  chapter 
thereof  which  provides  for  the  condemnation 
of  lands  required  by  the  city  for  public  pur> 
poses. 

Does  this  especial  provision,  when  consid- 
ered  in  connection  with  the  other  provisions  of 
the  act,  create  a  positive  and  affirmative  duty 
on  the  part  of  the  city  to  pay  all  damages  re- 
sulting to  abutting  property  owners,  from  the 
construction  of  the  bridge  approach  in  the 
streets  in  front  of  their  premises? 

It  was  not  the  intention  of  the  legislature,  in 
passing  this  act,  to  confer  a  right  to  compensa- 
tion where  none  existed  before,  and  if  the  legis- 
lative intention  was  merely  to  provide  a 
method  of  ascertaining  the  compensation  to  be 
paid  for  such  a  taking  of,  or  injuries  to.  property 
as  under  the  existing  law  entitled  the  owners 
of  property  to  compensation,  then  clearly  a 
negative  answer  to  the  above  question  must  be. 
given. 
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EmdenonY,  Minneapolis,  82  Minn.  819. 

This  public  easement  Id  a  street  coDsists  in 
a  public  and  common  right  to  use  the  same 
for  the  passage  of  persons  and  things,  and  for 
ill  purposes  incidental  thereto. 

AeweU  ▼.  Minneapolis,  L,  db  M,  R,  Oo.Vi 
MioD.  112,  59  Am.  Rep.  808. 

The  owner  who  dedicates  ground  for  a  street 
creates  an  easement  extensive  enough  to  per- 
mit the  city  to  make  any  le|^timate  public  use 
of  it  which  does  not  impair  the  right  of  pas- 
sage. The  easement  acquired  is  not  confined 
to  the  right  of  passage,  for  land  acquired  for 
a  public  easement  is  subject  to  all  the  burdens 
iocident  to  that  easement. 

Elliott,  Roads  &  Streets,  p.  806. 

A  bridge  is  but  a  public  street  or  highway 
wbeneyer  it  is  used  for  the  purpose  of  general 
public  travel  The  bridjre  in  question  is  used 
to  afford  passage  across  the  Mississippi  river  at 
'VVioona,  Minnesota,  for  teams  and  carriages, 
live  Block,  and  foot  passengers.  Such  being  the 
case,  it  is  as  much  a  street  as  is  Main  street  in 
the  city  of  Winona,  and  is  a  common  public 
thoroughfare,  open  to  public  travel  and  tralfic. 

2  Dill.  Mun.  Corp.  728;  Elliott,  Roads  & 
Streets,  21;  Eudora  v.  MiUer,  80  Ran.  494; 
Chicago  y.  Powers,  42  111.  169,  89  Am.  Dec. 
41»;  Erie  ▼.  Sehtoingle,  22  Pa.  884,  60  Am. 
Dec  87. 

The  term  "  bridge**  Includes  the  piers  and 
abutments  which  support  it,  aa  well  aa  the 
approaches  to  it. 

The  Clinton  Bndge,  71  U.  S.  10  Wall.  462, 
19  L  ed.  970;  Swaneey  y.  Somerset,  182  Mass. 
812. 

If  the  bridge  is  only  a  street  in  different 
form,  it  would  seem  that  there  can  be  no  lia- 
bility to  abutting  owners  for  consequential 
damages,  resulting  from  its  construction  and 
maintenance. 

^'orthtrn  Transp,  Co,  of  Ohio  ▼.  Chicago,  99 
U.  a  635,  25  L.  ed.  8S6. 

The  owner  of  property  adjacent  to  a  public 
itreet  is  not  entitlea  to  a  remedy  for  injuries 
resulting  from  the  exernse  in  a  proper  man- 
ner of  lawful  authority  in  establishing  or 
changing  the  ^de  of  the  street,  unless  some 
statutory  proyision  expressly  creates  a  right  to 
the  recoyery  of  damaees  for  such  injuries. 

Tanish  v.  St.  Pavl,  50  Minn.  518;  Bender- 
»n  v.  Minneapolis,  82  Minn.  819. 

The  question  whether  the  city  has  adopted 
the  best  method  of  grading  or  improving  a 
nreet,  is  one  not  for  the  courts,  but  for  the 
governing  body  of  the  city  to  decide. 

2  Dill.  Mun.  Corp.  686;  Roberts  y.  Chicago, 
26  111.  249;  Lee  v.  Minneavolis,  22  Minn.  18; 
Alden  y.  Minneapolis,  24  Minn.  254;  O^Brien 
V.  «.  Paul,  25  Minn.  881,  88  Am.  Rep.  470; 
Henderson  v.  Minneapolis,  and  Tanish  y.  8t. 
Paul,  supra;  Sheehy  y.  Kansas  City  Cable  R, 
Co.  94  Mo.  574. 

A  very  full  and  able  discussion  of  the  law 
applicable  to  a  state  of  facts  very  similar  to 
those  in  the  case  at  bar  may  be  found  in  Sel- 
^n  V.  Jacksonvilfe,  14  L.  K.  A.  870,  28  Fla. 
558.  See  also  Chester  County  v.  Brower,  117 
Pa.  647;  Struthers  v.  Dunkirk,  W.dhPB.  Co. 
87  Pa.  282. 

The  fact  that  tolls  are  charged  for  the  privi- 
^ge  of  trayeling  upon  the  bridge  is  imma- 
terial. 

26LR  A. 


Mliehellt  /.,  deliyered  the  opinion  of  the 
court: 

Summarized,  the  facts  alleged  in  the  oom- 
plaint  are  as  follows:  The  plamtiff  owns  a  loi 
in  the  city  of  Winona,  having  a  frontage  oa 
both  Main  and  Front  streets.  The  defendant 
city,  by  virtue  of  and  in  accordance  with  ex- 
press authority  from  the  state,  has  constructed 
a  public  wagon  bridge  across  the  Mississippi 
river,  opposite  the  city.  '  The  Minnesota  end 
of  the  bridge  reaches  the  shore  within  the  city 
limits,  near  the  foot  of  Main  street  The 
structure,  being  a  "high"  bridge,  is  consider- 
ably aboye  the  natural  leyel  of  the  river  bank; 
and  the  dty,  for  the  purpose  of  affording  ao- 
cess,  for  public  travel  ana  traffic,  to  and  from 
said  bridge,  from  and  to  Main  street  and  the 
other  public  streets  of  the  city,  has  constructed 
an  approach  or  way  on  and  along  Main  street, 
in  front  of  plaintiirs  lot.  This  approach  com- 
mences in  the  center  of  Main  street,  a  short 
distance  south  of  plaintiff's  lot,  and  gradually 
rises  until  it  reaches  the  heisrht  of  about  fSli 
feet  opposite  the  north  end  of  the  lot.  This 
approach  is  24  feet  wide,  leaving  a  portion  of 
the  street  on  each  side  at  the  former  grade. 
It  is  covered  with  plank,  and  is  supported  by 
abutments  and  columns  of  iron  and  stone. 
The  construction  and  maintenance  of  this  ap- 
proach haye  materially  reduced  the  yalue  of 
plaintiff's  lot,  but  there  is  no  allegation  that  it 
touches  the  body  of  plaintiff's  lot,  or  that  it 
was  negligently  constructed,  or  in  any  manner 
not  expressly  authorized  by  the  act  of  the  leg- 
islature. Special  Laws  1891,  chap.  118.  The 
bridge  and  approaches  are  open  to  the  public 
'for  purposes  of  travel  and  traffic,  but  upon  the 
payment  of  certain  rates  of  toll  fixed  and  ex- 
acted by  the  city.  The  city  has  never  paid 
the  plaintiff  any  compensation  for  damages  to 
his  property.  The  act  referred  to.  after  ex- 
pressly authorizing  the  city  to  construct  and 
maintain  this  bridge  and  approaches,  cmpowera 
it  "to  condemn  any  property  necessary  to  be 
taken  for  the  purpose  of  constructing  said 
bridge  and  its  approaches,"  and  provides  that 
"the  damages  to  abutting  property  owners  are 
to  be  determined  as  provided  by  chapter  8  of 
the  charter  of  said  city."  The  chapter  of  the 
charter  referred  to  (Special  Laws  1887,  chap. 
6)  merely  authorizes  the  taking  of  private 
property  for  certain  public  uses,  and  regulates 
the  procedure  in  such  cases,  including  the  as- 
sessment and  payment  of  damages  The 
plaintiff  bases  his  claim  to  damages  on  two 
grounds:  (1)  That  the  Act  of  1891,  authorizing 
the  building  of  this  bridge,  imposes  upon  the 
city  a  positive  duty  to  pay  such  damages;  and 
(2>  that  the  construction  of  this  bridge  ap- 
proach has  imposed  an  additional  servitude 
upon  the  street  upon  which  plaintiff's  lot  abuts. 

1.  Taking  all  t be  provisions  of  the  act  to- 
gether, and  considering  its  general  purpose, 
we  are  clearly  of  opinion  that  it  was  not  in- 
tended to  impose  upon  the  city  a  liability  to 
pay  damages,  where  none  already  existed,  but 
merely  to  provide  a  method  of  ascertaining 
and  paying  damages  for  such  taking  of  private 
property  as,  under  existing  law,  entitled  the 
owner  to  compensation.  The  city  was  em- 
powered to  condemn  private  properly  for  the 
purpose  of  constructing  this  bridge  and  ap- 
proaches.   It  might  become  necessary  to  ex> 
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erciBe  that  power,  and  the  provision  of  the  act 
relating  to  the  assesament  and  payment  of 
damages  must  be  construed  as  referring  exclu- 
sively to  such  cases.  It  would  require  much 
more  explicit  language  than  is  found  in  this 
act  to  justify  ihe  conclusion  that  it  was  in- 
tended to  impose  upon  the  city  the  duty  to 
pay  compensation  to  abutting  property  owners 
for  using  the  street  for  what  was  already  a 
lawful  street  use.  ^Uenderson  v.  Minneapolis, 
32  Minn.  819;  Minneapolis  Mill  Co.  v.  St,  Faul 
Water  Comrs,  (Minn.)  58  N.  W.  Rep.  83. 

2.  Do  the  const luction  and  maintenauce  of 
this  bridge  approach  impose  an  additional 
servitude  on  the  street?  It  can  hardly  require 
argument  to  prove  that  the  bridge  itself  is  a 
public  highway.  The  fact  that  tolls  are  ex- 
acted for  its  use  by  the  public,  for  the  purpose 
of  defraying  the  expense  of  its  construction 
and  maiutenance,  in  lieu  of  direct  taxation  for 
that  purpose,  does  not  change  its  character  as 
a  public  highway,  so  long  as  all  persons  are 
entitled  to  use  it  as  a  public  thoroughfare. 
Dodge  County  Comrs,  v.  Chandler,  96  U.  8. 
205.  24  L.  ed.  625.  The  bridge  is  just  as  much 
a  public  highway  as  is  Main  street,  with  which 
it  connects,  and,'  whether  we  consider  the  ap- 
proaches as  a  pari  of  the  former  or  of  the  lat- 
ter, it  is  merely  a  part  of  the  highway.  The 
city  having,  as  it  was  authorized  to  do,  estab- 
lished a  new  highway  across  the  Mississippi 
river,  it  was  necessary  to  connect  it,  for  pur- 
poses of  travel,  with  Main  and  the  otlier  streets 
of  the  city.  This  it  has  done,  in  the  only  way 
it  could  have  been  done,  by  what,  in  effect, 
amounts  merely  to  raising  the  grade  of  the 
center  of  Main  street  In  front  of  plaintiff's  lot'. 
It  can  make  no  difference  in  principle  whether 
this  was  done  by  filling  up  the  street  solidly, 
or,  as  in  this  case,  by  supporting  the  way  on 
stone  or  iron  columns.  Neither  is  it  important 
that  the  city  raised  the  grade  of  only  a  part 
of  the  street,  leaving  the  remainder  at  a  lower 
grade.  The  facts  that  it  required  authority 
from  the  United  States  and  the  state  of  Wis- 
consin, as*  well  as  of  Minnesota,  to  empower 
the  city  to  build  a  bridge  across  the  Missis- 
sippi, or  that  such  bridge  extended  beyond  the 
city  limits,  are  wholly  immaterial,  so  long  as 
the  city  kept  witliin  the  authority  conferred 
upon  It.  Had  the  authority  been  to  tunnel 
under  the  river,  and  the  approach  had  been 
made  by  cutting  down  the  grade  of  a  part  of 
Main  street,  the  principle  would  have  been 
exactly  the  same.  The  doctrine  of  the  courts 
everywhere,  both  in  England  and  in  this  coun- 
try (unless  Ohio  and  Kentucky  are  exceptions), 
is  that,  so  long  as  there  is  no  application  of 
the  street  to  purposes  other  than  those  of  a 
highway,   any    establishment   or  change   of 
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grade  made  lawfully,  and  not  negligently  per 
formed,  does  not  impose  an  additional  servi- 
tude upon  the  street,  and  hence  is  not  within 
the  constitutional  inhibition  against  takins 
private  propertv  without  compensation,  and 
IS  not  the  basis  for  an  action  for  damages,  un- 
less there  be  an  express  statute  to  that  effect. 
That  this  is  the  rule,  and  that  the  facts  of  this 
case  fall  within  it,  is  too  well  established  by 
the  decisions  of  this  court  to  require  the  cita- 
tion of  authorities  from  other  jurisdictions. 
Lee  V.  Minneapolis,  22  Minn.  18;  Aldtn  v. 
Minneapolis,  24  Minn.  254;  Henderson  v.  Min- 
neapolis, 32  Minn.  819;  Tanish  v.  8L  Paul,  50 
Minn.  518.  See  also  Northern  Transp,  Co.  of 
Ohio  V.  Chicago,  99  U.  8.  685.  25  L.  ed.  336; 
Selden  v.  Jacksonville,  28  Fla.  558,  14  L.  R. 
A.  870.  The  New  York  Elevated  Railway 
Cases  cited  by  plaintiff  are  not  authority  in 
his  favor,  for  they  recognize  and  affirm  the 
very  doctrine  that  we  have  laid  down,  Storv  v. 
New  T<yrk  Eleo.  R  Co,,  90  N.  Y.  184,  48  Am. 
Rep.  146,  but  hold  that  the  construction  and 
maintenance  on  the  street  of  an  elevated  rail- 
road operated  bv.  steam,  and  which  was  not 
open  to  the  public  for  purposes  of  travel  and 
traffic,  was  a  perversion  of  the  street  from 
street  uses,  and  imposed  upon  it  an  additional 
servitude,  which  entitled  abutting  owners  to 
damages.  Neither  does  the  Adams  Case,  39 
Minn.  286.  1  L.  R  A.  498,  aid  the  plaintiff, 
for  that  case  proceeds  upon  the  proposition 
that  the  construction  and  maintenance  of  an 
ordinary  commercial  railwav  upon  a  street  is 
the  imposition  of  an  additional  servitude. 
Plaintiff  also  cites  numerous  cases  as  to  what 
constitutes  a  * 'taking"  of  private  property. 
The  law  of  those  cases  is  unquestioned.  There 
is  no  doubt  that  the  acts  of  the  city  would 
amount  to  a  taking  of  plaintiff's  property,  so 
as  to  entitle  him  to  compensation,  provided 
the  use  made  of  the  street  by  the  city  imposed 
an  additional  servitude  upon  it,  bat  that  is  the 
very  question  in  the  case. 

Out  conclusion  is  that  constraction  and 
maintenance  of  this  bridge  approach  did  not 
impose  any  additional  servitude  upon  the 
street,  but  was  a  proper  street  use*  and  hence 
constitutes  no  basis  for  an  action  in  favor  of 
plaintiff  for  damages.  The  common-law  rule 
often  works  hardship,  and  this  has  often  led 
to  legislative  action  changing  it  in  some  re- 
spects,  particularly  in  case  of  a  change  of  a 
previously  established  street  grade;  but  there 
IS  no  general  statute,  and  we  are  cited  to  no 
special  one,  imposing  any  liability  on  the  cit^ 
of  Winona  in  such  cases,  and  the  doctrine  is 
too  well  established  to  warrant  the  courts  to 
ignore  or  change  it 

Order  qfflrmai. 
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Tbe  titltt  to  timber  does  not  pass  until 
It  is  delivered  on  cars*  under  a  written  oon- 
tract  DOt  80  executed  that  It  can  be  recorded,  de- 
darinir  that  the  vendor  selto  the  timber  at  a  cer- 
tain prloe  per  thousand,  part  to  be  paid  when  on 
the  track  ready  lor  the  cars  and  the  balance 
when  loaded,  although  a  larsre  torn  of  money  is 
paid  as  an  advancement  on  which  the  vendor  is 
to  pay  interest. 

(June  18,  UM.) 

APPEAL  by  defendant  from  a  decree  of  the 
Cbancery  Court  for  Oscoda  County  in  fa- 
Tor  of  complainant  in  a  suit  brought  to  re- 
strain defendant  from  removing  timber  from  a 
certain  tract  of  land.     Affirmed. 

The  case  sufficieDtly  appears  in  the  opinion. 

Messrs,  McDonell  &  Mall»  for  appellant: 

It  is  claimed  that  inasmuch  as  this  contract 
of  December  14  did  not  convey  the  absolute 
title  of  the  timber  to  Norn,  that  he  is  remedi- 
less notwithstanding  the  fact  that  the  complain- 
ant had  notice  of  the  defendant's  equities  as 
l)eiween  himself  and  Clark,  the  complainant's 
^ntor.  We  submit  that  this  is  not  the  rule 
m  a  court  of  equity. 

Before  our  statute  of  trusts,  the  rale  was 
that  one  buying  land  with  the  money  of  an- 
other and  taking  title  in  bis  own  name,  be- 
came a  trustee  of  the  latter,  even  if  he  stood 
in  no  fiduciary  relation  to  him. 

Beek  v.  Uhrieh,  13  Pa.  686,  68  Am.  Dea 
507. 

In  this  ca.se,  however,  we  do  not  claim  that 
the  writing  of  December  14  creates  an  express 
trast  io  favor  of  the  defendant.  As  was  said 
in  RipUff  V.  Seligman,  88  Mich.  198:  "Upon 
its  face  it  has  simply  the  element  of  an  execu- 
tory contract.  The  complRinant  claims  it  to 
*  have  been  executed  on  his  part  and  upon  Buck 
land's  part  so  far  as  he  received  the  putents  in 
his  own  name,  and  out  of  these  arises  the  trust 
Id  bis  favor  by  implication  of  law.  The  trust 
which  the  law  implies  is  that  having  agreed 
that  the  title  of  the  land  selected  ana  located 
ahall  be  taken  in  Buckland's  name  and  he  hav- 
ing agreed  to  give  toKipley  an  undivided  one 
fourth  of  all  the  lands  selected,  taken  and  lo- 
cated in  his  name,  it  was  his  duty  to  convey 
an  undivided  one  fourth  to  Ripley,  and  until 
he  does  so  the  law  implies  that  he  holds  the 
title  to  such  undivided  one  fourth  in  trust  for 
Ripley." 
,    1  Perry,  Tr.  clauses  82, 112. 

lo  our  case,  Norn  advanced  the  money  to 
pay  for  the  land  for  which  he  was  to  have  the 
thnber  situated  on  tbe  land.  These  cases  stand 
OD  all  fours.  The  question  of  notice  was  the 
<mly  one  that  troubled  the  court,  and  it  held 

KoTB. — Pbr  note  on  oral  contracts  for  sale  of  tim- 
ber, lee  Hirth  v.  Graham  (Ohk»  19  L.  B.  A.  72L 

As  to  Bale  by  written  instnimenta,  see  Fish  v. 
Gamren  CB.  I.)  »  L.  B.  A.  lOl 
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that  Seligman  was  chargeable  with  notice  of 
Ripley's  rights  in  this  executory  contract. 

Also  see  Mason  Lumber  Qo,  y.  CoUier,  lA 
Mich.  241. 

Fault  was  found  because  the  defendant  did 
not  have  his  contract  witnessed,  acknowledged, 
and  placed  on  record,  so  that  the  complainant 
in  making  his  search  of  title  could  have  ob- 
tained notice  of  the  defendant's  rUhts.  As  we 
understand  it,  the  object  of  this  recording 
would  simply  be  to  give  this  notice  to  the  com- 
plainant, and  when  we  have  shown  that  notice 
was  conveyed  to  him,  as  we  have  done  in  this 
case,  we  cannot  see  what  more  was  necessary. 
Clearly  a  verbal  personal  notice  ia  equal  to  a 
constructive  record  notice. 

A  right  to  tbe  timber  implies  a  right  to  re- 
move it.  Especially  is  this  the  rule  where  it  is 
apparent  that  no  injury  could  be  done  to  the 
land  in  such  removal  of  the  timber.  The 
land  in  the  present  case  is  valuable  only  for  the 
timber. 

Uarlms  v.  MargwtU,  H.  d  0.  B.  Co,  41 
Mich.  836;  Shumttay  v.  Rutter,  7  Pick.  66; 
Lvdwig  v.  FutUr,  17  Me.  162,  35  Am.  Dec. 
245:  Coughlin  ▼.  Knoteles,  7  Met.  67,  89  Am. 
Dec.  759. 

It  is  the  rule  that  only  such  delirery  as  can 
be  made  of  tbe  property  is  necessary  to  pass 
the  title,  or  convey  an  interest. 

Morrill  v.  Mackman,  24  Mich.  279.  9  Am. 
Rep.  124;  Wetherbee  v.  Qreen,  22  Mich.  811, 
7  Am.  Rep.  658. 

This  record  shows  that  the  complainant  was 
informed  that  Mr.  Norn,  the  defendant,  had 
an  interest  in  this  timber,  or  at  least  enough 
to  put  him  on  inquiry. 

See  Jackson,  L.  A  8,  R.  Co.  ▼.  Davison,  65 
Mich.  449;  *Sfe>rra  v.  Wallace,  61  Mich.  487; 
Avstin  V.  Dean,  40  Mich.  387. 

The  complainant  claims  to  have  brought  him- 
self under  the  following  rulings: 

a.  **He  who  seeks  equity  must  do  equity." 

b.  "Equity  not  only  considers  that  done 
whirh  oii^ht  to  have  been  done,  but  it  will  un- 
do in  many  instances  that  done,  which  ought 
never  to  have  been  done." 

c.  ''Priority  intime  between  equities  gives 
priority  of  rijrht." 

d.  *' A  man  is  bound  to  enjoy  his  property 
so  as  to  do  no  injury  to  another  that  can  hie 
prevented." 

e.  "The  purchaser  of  property  takes  the 
same  subject  to  tbe* rights  of  a  party  who  ad- 
vances the  purchase  price." 

Polk  V.  (raUant,  22  N.  C.  893,  84  Am.  Dec. 
412;  Pom.  Eq.  Jur,  §§  75,  1087;  UaOey  v.  Old- 
ham,  6  B.  Mon.  288. 41  Am.  Dec.  268,  note. 

Mr,  Chaaneej'  H.  Ga^e,  for  appellee: 

Yockey  would  not  buy  timber  unless  he, 
Yockey,  personally  examined  it.  He  relied  on 
the  register  of  deeds  for  the  record  title.  If  he 
could  resell  again  to  a  lumberman,  doing  busi- 
ness near  by,  at  an  advance,  it  would  be  an  in- 
ducement to  purchase.  Yockey  made  his  own 
bargain  with  Elliott  and  Clark.  He  personally 
made  the  trade — Shien  simply  bringing  them 
together. 

"In  its  application  to  sales  of  real  estate  an 
agent  is  generally  held  to  mean  only  those  who 


See  also  32  L.  R.  A.  102. 
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Mrometo  act  in  the  place  of  another  under  ex- 
press or  implied  powers,  and  is  distiDguished 
from  brokers,  or  other  fiduciaries,  who  simply 
act  as  middle  men  or  negotiators." 

The  authority  of  the  broker  is  usually  lim- 
ited to  the  power  of  finding  a  purchaser  8ati»- 
factory  to  the  principai. 

Warvelle,"  Vendors,  p.  211;  Butenberg  ▼. 
Main,  47  Cal.  218;  Henderson  y.  8tate,  50  Ind. 
234;  Braum  v.  Chicago,  110  111.  186. 

The  general  rule,  "notice  to  agent  binds 
principal/'  does  not  apply  when  the  agent  acts 
for  himself  in  his  own  interest. 

Warvelle,  Vendors,  p.  233,  and  note  and 
cases  cited;  Lvton  v.  Sliarp,  94  Mich.  202. 

Mr,  M.  J.  Connine*  with  Mr.  C.  R. 
Henry,  also  for  appellee: 

Open,  notorious,  exclusive  possession  of  real 
estate,  under  apparent  claim  of  ownership,  is 
notice  to  those  who  subi^equently  deal  with  the 
title  of  whatever  interest  the  one  in  possession 
has  in  fee,  whether  such  interest  be  legal  or 
equitable  in  its  nature. 

Wade,  Law  of  Notice,  2d  ed.  p.  160,  and 
decisions  cited. 

Subject  to  the  doctrine  that  possession  may 
be  held  by  the  owner  of  the  fee,  through  his 
tenant  or  lessee,  it  is  held  that  the  possession 
upon  which  the  claimant  relies  as  giving  notice 
of  his  rights  must  be  actual,  open,  and  notori- 
ous, and  so  far  as  consistent  with  the  uses  for 
which  the  property  is  occupied,  continuous. 

Brown  y.  Vdkening,  64  N.Y.  76;  Kendall  v. 
Lawrence,  22  Pick.  540;  True^dale  v.  Ford,  87 
111.  210;  Davis  v.  Henderson,  20  Wis.  528;  Will- 
iams v.  Bprigg,  6  OhioSt.  586;  Wickes  v.  Lake, 
25  Wis.  71;  Tray  City  Bank  y.  Wilcox,  24  Wis. 
671. 

Another  essential  feature  of  the  possession 
which  is  set  up  as  notice  to  a  subsequent  pur- 
chaser is  that  it  must  be  exclusive,  at  least  so 
far  as  such  subsequent  purchaser's  grantor  is 
concerned. 

Wade.  Law  of  Notice,  §  290;  Kendall  v. 
Laicrenee,  supra;  Bell  v.  Twilight,  22  N.  H. 
600. 

Further  the  possession  must  be  unequivocal 
and  easily  distinguished  from  that  of  the 
grantor  or  anyone  else. 

McMechan  v.  Qripng,  8  Pick.  149,  15  Am. 
Dec.  198;  Brown  v.  Volkenina,  supra;  Heices  y. 
WiMirell,  8  Me.  94;  Washb.  Heal  Prop.  4th  ed. 
p.  817;  Ely  v.  Wilcox,  20  Wis.  581,91  Am.  Dec. 
436;  Trvesdale  v.  Ford,  supra. 

Yockey  entered  upon  these  premises  and 
went  over  them  before  he  concluded  his  pur- 
chase, and  made  dili.eent,  but  ineffectual,  in- 
quiry at  the  office  of  the  register  of  deeds,  and 
upon  the  premises,  to  insure  the  safety  of  bis 
purchase;  and  upon  this  point  Washburn  says: 
"Open  and  notorious  possession  may  be  suffi- 
cient to  put  a  purchaser  on  inquiry  as  to  the 
existence  of  a  deed,  and  he  may  meet  this  by 
showing  that  he  made  diligent  but  ineffectual 
inquiry." 

Willis  V.  Farley,  24  Cal.  490;  People  y.  Lave, 
19  Cal.  678. 

Constructive  notice  by  possession  is,  in  Its 
nature,  no  more  than  evidence  of  notice,  the 
presumption  of  which  is  so  violent  that  the 
court  will  not  even  allow  of  its  being  contro- 
▼eried. 

1.  Story,  Eq.  Jur.  p.  882,  and  footnote 

L.R  A. 


The  burden  of  proof  rests  upon  Norn  in  thi» 
case  to  show  that  Yockey  had  constructive- 
notice  ot  Norn's  claim  of  intereat  In  the  prop- 
erty. 

LaneUre  ▼.  Starkweather,  88  Mich.  96; 
Loomis  y.  Brash,  86  Mich.  40;  Atwood  v. 
Bearss,  4:1  Mich.  72;  Williamson  y.  Brown,  15^ 
N.T.859:  Orr  y.  Clark,  62  Vt.  186;  RiclMtds 
V.  Buffalo,  IT.  7.  A  P.  R.  Co.  137  Pa,  524;  Birdr 
sail  V.  Russell,  29  N.  T.  220;  Rogers  y.  Jonrs, 
8  N.  H.  264;  3  Wait.Act.  &  Def.  460;  Iforcross 
y.  Widgery,  2  Mass.  508;  Moyer  v.  Hinman,  13 
N. Y.  180:  Colby  v.  Kenniston,  4  N.  H.  262;  Pat- 
ten V.  Moore,  82  N.  H.  388. 

It  has  been  held  that  every  one  who  receiver 
a  quitclaim  deed  for  land  is  presumed  to  take 
it  with  notice  of  outstanding  interests  or 
claims,  of  which  he  could  have  obtained 
knowledge  by  the  exercise  of  diligence  in  the 
examination  of  all  public  records  affertin;;  the 
title;  and  from  inquiries  which  he  might  make 
of  persons  who  the  records  show  had  redeemed 
the  property  from  tax  sale  and  had  paid  sub- 
sequent taxes  thereon,  or  were  otherwise  os- 
tensibly interested  in  the  property. 

Smith  y.  Rudd,  48  Kan.  296. 

The  acceptance  of  quitclaim  deeds  is  treated 
in  the  decisions  as  the  act  which  imposes  the 
duty  of  inquiry  upon  the  purchaser. 

Bowman  v.  Griffith,^  Neb.  861;  United 
States  y.  California  &  0.  Land  Co.  148  U.  S. 
81,  87  L.  ed.  354;  Sherwood  v.  MoelU,  36  Fed. 
Rep.  478;  RoU  v.  Rea,  60  N.  J.  L.  264. 

Mere  rumors  of  a  defective  title  are  not 
notice  to  a  purchaser,  nor  do  they  impose  upon 
him  the  duty  of  inquiry;  the  information 
should  come  from  some  one  interested  in  the 
estate,  or  from  some  authentic  source. 

Satterfield  v.  Malone,  1  L.  R.  A.  35,  85  Fed. 
Rep.  445;  Larzelere  v.  Starkiceather,  88  Mich. 
96. 

While  it  is  true  that  notice  to  the  nceni  is 
notice  to  the  principal,  yet  the  knowledire  nf 
the  principal  cannot  be  inaputed  to  the  agent  in 
respect  to  a  niatier  in  which  the  latter  is  acting 
in  his  own  interest. 

Luton  y.  Sharp,  94  Mich.  202. 

Hooker»  J.,  delivered  the  opinion  of  the 

court :  • 

One  Clark,  being  the  owner  of  land  oi^ 
sections  11,  25,  and  88,  township  29  N.  of 
range  1  W.,  made  a  writing,  signed  by  him- 
self and  the  defendant,  of  which  a  copy  fol- 
lows: "This  agreement,  made  the  5th  day 
of  Deceml^er,  1891,  by  and  between  Day  ton. 
Clark  of  Grayling,  Crawford  county,  Mich.,  i 
of  the  first  part,  and  James  Norn,  of  Stand - 
ish,  Arenac  county,  Mich.,  of  the  second 
part,  witnesseth  :  Yhat  for  and  in  considera- 
tion of  the  sum  of  $6.00  per  M.  feet  the  party  , 
of  the  first  part  agrees  to  sell,  and  hereby 
docs  sell,  also  to  cut,  skid,  and  put  on  cars 
for  said  second  party,  all  the  timber  except^ 
two  hundred  M.,  which  the  price  Is  to  be 
18.00  per  M.  feet,  on  the  following  described 
land,  viz.  :  'Entire  section  88;  also  entire 
section  11 ;  also  the  north  half  and  the  south 
half  of  the  south  half  of  section  25,  all  in 
town  29  north  of  range  one  west.  *  Said  sec- 
ond party  agrees  to  pay  said  first  party  the 
sum  of  $1.00  per  M.  for  all  timber  as  fast  as- 
skidded,  and  roads  made  to  eachakidway,  oor 
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lections  88  and  96 ;  and  for  all  timber  on  flec- 
tion 11,  as  fast  as  skidded  and  roads  made  to 
esch  skidway,  $1.50  per  M.  feet.  Also  the 
second  party  agrees  to  pay  for  said  timber 
$1.50  as  fast  as  banked  on  said  railroad,  bal- 
ance to  be  paid  when  said  timber  is  all  loaded 
OD  cars,  and  scale  to  be  determined  by  the 
Michiean  Central  Railroad  Company ;  and  at 
any  time  when  either  first  party  or  second 
party  is  dissatisfied  with  said  scale,  another 
scaler  may  be  agreed  on,  to  be  selected  by 
both  parties,  but  all  timber  scaled  by  Michi- 
gan Central,  till  such  scaler  is  selected, 
shall  be  final.  At  the  signing  of  this  con- 
tract there  is  now  paid  on  said  work  (which 
receipt  is  hereby  acknowledged)  three  thou- 
sand three  hundred  and  ninety-one  dollars 
and  sixty- two  *cents  ($8,891.62),  which  we 
set  our  band  the  day  and  year  first  above 
written.  [Signed]  Dayton  D.  Clark.  James 
Ni>m."  This  was  followed  a  few  days  later 
by  another  agreement,  to  wit :  **  This  agree- 
ment made  the  fourteenth  day  of  December, 

1891,  Dayton  Clark,  of  Grayling,  sells  to 
James  Norn,  of  Standish,  all  of  the  pine  and 
Norway  timber  on  the  8.  i  of  N.  E.  i,  S. 
W.  i  and  W.  i  of  S.  E.  i  of  sec.  6.  in  town 
28  north  of  range  1  east.  Said  Clark  is  to 
put  said  timber  on  cars  for  ($6.00)  six  dol- 
lars per  M.  feet  ,*  payments  to  be  made  as  fol- 
lows :  One  dollar  per  M.  when  on  the  track 
ready  to  put  on  cars,  and  balance  when  all 
loaded  on  cars.  Said  Clark  is  to  leave  said 
timber,  or  as  much  of  some  other  timber,  till 
the  24th  day  of  «lune,  if  said  Norn  cannot 
take  it  sooner.  Said  Norn  is  to  advance  said 
Clark  with  thirty- two  hundred  dollars, 
which  said  Clark  is  to  pay  interest  for  the 
advance  at  rate  of  7  per  cent  for  four  months. 
Loirs  to  be  cut  as  directed  by  Norn.  Scal- 
ing to  be  done  by  railroad  company,  if  sat- 
isfactory, and,  if  not  satisfactory,  anoliier 
scaler  to  be  selected,  agreeable  to  both  par- 
ties. Whereof  the  parties  set  their  hands  the 
day  first  above  written.  [Signed]  Dayton 
D.  Clark.     James  Norn."    £arly  in  March, 

1892,  Clark,  being  embarrassed  financially, 
deeded  the  land  in  controversy,  viz.  that  on 
section  6,  by  quitclaim  deed,  and  a  few  days 
later  by  warranty  deed,  to  Mrs.  Elliott,  with- 
ont  consideration,  for  the  purpose  of  protect- 
ing it  from  his  creditors.  At  Clark's  sug- 
gestion, one  Peter  Shien,  a  land  agent, 
attempted  to  sell  the  parcel  on  section  6  to 
two  or  more  different  persons,  and  finally 
closed  a  sale  to  the  complainant.  Defendant 
having  asserted  a  title  to  the  timber,  and 
threatened  to  remove  the  same,  this  bill  was 
filed  to  restrain  him  from  doing  so,  and  to 
settle  the  rights  of  the  parties. 

An  examination  of  the  evidence  convinces 
OS  that  the  circuit  judge  was  right  in  hold- 
ing that  the  defendant  was  not  in  possession 
of  the  premises  at  the  time  of  complainant's 
purchase,  and  that  the  complainant  had  no 
actual  notice,  personally,  of  defendant's  in- 
terest in  the  timber  or  premises.  It  seems  as 
clear  that  Shien  had  such  notice  before  the 
osnsi deration  was  paid  by  the  complainant. 
T^e  questions  involved  are:  First.  Did  the 
agreement  of  December  14  convey  to  the  de- 
fendant the  title  to  the  timber?  Second.  If 
it  did,  was  complainant  bound  by  notice  to 
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Shien?  The  agreement  of  December  14  used 
the  expression,  **  Dayton  Clark  sells  to  James 
Norn  all  of  the  pine  and  Norway  timber"  on 
the  premises.  Standing  alone,  this  is  a  plain 
and  explicit  sale,  by  which  the  title  to  the 
timber  standing  and  fallen  would  pass.  This 
contract  does  not,  in  express  terms,  include 
a  license  to  enter  and  remove  the  timber ;  on 
the  contrary,  it  expressly  provides  that  Clark 
shall  deliver  it  elsewhere.  This  tends  to 
negative  a  license  to  enter  and  remove  the 
timber,  which  might  otherwise  be  implied. 
Nettkian  v.  SikeB,  8  Met.  84 ;  Wood  v.  Man- 
Uy,  11  Ad.  &  £1.  84;  Paraana  v.  Camp,  11 
Conn.  526 ;  White  v.  Eluell,  48  Me.  860,  77 
Am.  Dec.  281 ;  Sawyer  v.  yermont  A  M,  R. 
Go,  105  Mass.  196;  Anthony  v.  Uaneys,  8 
Binff.  186 ;  WiUiame  v.  MorrU,  8  Meea.  &  W. 
A^'xMefAod  V.  Jonie,  105  Mass.  403,  7  Am. 
Rep.  589;  BoulU  v.  MitcMl,  15  Pa.  871. 

Again,  the  agreement  does  not  state  a  con- 
sideration for  the  timber  alone,  but  upon  its 
delivery  upon  the  cars.  Thisnecessarilv  in- 
cludes the  cutting,  hauling,  and  loading. 
The  payment  of  $8,200  was  not  created  as 
payment  down  uptm  a  purchase,  but  was 
called  an  "advancement,"  and  7  per  cent  in- 
terest was  stipulated  for  a  period  of  four 
months.  Furthermore,  Norn  did  not  treat 
this  as  the  purchase  price  of  the  timber.  He 
charged  the  sum  to  Clark,  with  whom  he  had 
other  dealings,  the  account  of  which  was  not 
kept  separate  from  this.  He  paid  orderi 
from  Clark  given  to  Clark's  men  for  lum- 
bering upon  section  6  and  the  other  sec- 
tions, and  charged  them  up  indiscriminately. 
Against  these  charges  was  credited  the 
amount  of  lumber  received  from  various 
sources,  all  at  $6  per  1,000  feet.  Norn  tes- 
tifies that  the  money  was  paid  as  an  advance- 
ment to  enable  Clark  to  keep  at  work,  he 
being  lumbering  and  selling  logs  to  Norn. 
Clark  wanted  more  timber  to  cut,  and  ob- 
tained this  money  to  pay  for  the  land ;  Norn 
first  getting  a  draft  pavable  to  Pack,  from 
whom  Clark  got  his  title.  The  deed  was  in 
the  hands  of  Mr.  Staley,  and  Pack  returned 
the  draft  to  Norn,  to  be  made  pavable  to 
Staley,  which  was  done,  and  Mr.  Olark  re- 
ceived his  deed  at  that  time  from  Staley. 
The  contract  of  December  14th  was  the  fourth 
one  between  Clark  and  Norn,  and  matters 
were  unsettled  between  them.  The  contract 
was  not  witnessed  or  acknowledged,  and 
therefore  could  not  be  recorded.  Norn  was 
not  to  enter  upon  possession  of  the  premises. 
Under  the  circumstances,  Clark  couid  hardly 
have  escaped  bearing  the  loss  had  the  timber 
been  destroyed  by  fire  before  del  i  verv.  Upon 
the  whole  record  we  conclude  that  ft  was  not 
the  intention  of  the  parties  that  title  to  the 
timber  should  pass  by  the  contract  of  Decem- 
ber 14  until  deliverv  upon  the  cars,  and  it 
would  follow  that  the  complainant  was  en- 
titled to  relief.  It  is  therefore  unnecessary 
to  discuss  the  question  of  notice. 

Tfie  decree  of  the  Cireuit  Court  mU  be  <|f- 
firmed,  with  costs. 

The  other  Justices  concur. 

Petition  for  rehearing  denied  October  80, 
1804. 
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Adolph  ROTHMILLER,  Regpt, 

Theodore  G.  STEIN  et  al.,  Appti. 
a^N.,ir.  68L) 

!•  IMreetom  of  m  corporation  who 
flUselj*  reprei»nt    its  condition   to  a 

stockholder,  knowing  that  he  aeeka  ioformation 
to  iruide  bis  decfBion  as  to  selUng  his  stock,  are 
liable  for  the  damages  sustained  bj  him  on  ac- 
count of  their  misrepresentations,  altbouffh 
they  were  not  made  with  the  purpose  of  induc- 
ing a  sale. 

8.  A  stockholder  is  not  under  le^al  ob- 
lig^ation  to  state  the  fact  tbat  the  corpora- 
tion is  insolvent  to  a  purchaser  who  seeks  him  of 
his 'own  accord  for  the  purpose  of  buying  the 
stock,  without  any  previous  offer  to  sell. 

(NoYcmber  27, 18M.) 

APPEAL  by  defendaDts  from  a  Judgment  of 
the  General  Term  of  the  Court  of  Com- 
mon Pleas  for  the  City  and  Couotj  of  New 
York  affirming  a  judgment  of  a  trial  term  in 
favor  of  plaintiff  in  an  aclion  brought  io  re- 
cover damages  for  alleged  fraudulent  misrep- 
resentations made  by  defendants  to  plaintiff 
upon  which  be  acted  to  his  injury  in  dtsposing 
of  certain  corporate  stock.    Affirmed. 

The  facts  are  stated  in  the  opinion. 

Mr,  Louis  Marshall,  for  appellant: 

The  action  is  not  maintainable  as  an  action 
for  deceit,  since  the  navamen  of  the  action  is 
not  that  the  plaintiff  was  induced  by  the  de- 
fendant's false  represeDtations  to  take  affirma- 
tive action  to  his  injury,  but  it  is  merely 
claimed  that,  relying  upon  Buch  representa- 
tions, he  remained  passive. 

The  essential  coDStituents  of  an  action  for 
deceit  are:  A  false  representation  known  to 
be  such,  made  or  authorized,  or  caused  to  be 
made,  by  defendant,  calculated  and  intended 
to  influence  the  action  of  others,  which  came 
to  the  knowledge  of  plaintiff  and  in  reliance 
upon  which  he,  in  good  faith,  acted  and  thus 
suffered  the  injury  of  which  he  complains. 

Arthur  v.  Orwwdd,  55  N.  T.  400;  Brach- 
4U  v.  OristDold,  112  N.  T.  454;  Pasley  v.  Free- 
man, 8T.  K.  51,  2  Smith,  Lead.  Cas.  9th  Am. 
cd.  1800;  Castigan  y.  Mohawk  A  H.  R,  B.  Co, 
2  Denio,  610.  48  Am.  Dec.  758;  Duke  qf  New 
Castle  V.  Clark,  8  Taunt.  602. 

A  promise  or  expression  of  intention  is  not  a 
lepresentation  and  the  person  making  it  can- 
not be  held  liable  as  for  a  deceit  even  though 
he  had  no  intention  of  living  up  to  it. 

Oalloffer  v.  Brunei,  6  Cow.  846:  Lexoto  v. 
Julian,  21  Hun,  577;  Fenu>ick  v.  Qrimee,  5 
Cranch,  C.  C.  489. 

Even  as  between  a  vendor  and  vendee,  a 
statement  of  opinion  as  to  value  or  advice 
given  as  to  the  price  for  which  properly  should 
be  sold  cannot  be  made  the  groundwork  of  an 
action. 


EUU  V.  Andrews,  56  N.  T.  83,  15  Am.  Beo. 
879;  Chrysler  v.  Canaday,  90  N.  Y.  272,  48 
Am.  Rep.  166. 

Mere  inaction  cannot  be  made  the  basis  of 
an  action  for  deceit. 

WeinpU  V.  Bildreth,  10  Daly,  481:  AufUn 
V.  Barrowe,  41  Conn.  287;  fximb  v.  Slone,  11 
Pick.  527;  Bradley  v.  FvlUr,  1 18  Mass.  239. 

Even  in  the  case  of  false  rei>reflentai{QD8 
contained  in  a  prospectus  issued  by  officers  of 
a  corporation  to  induce  subscripiions  for 
shares  upon  its  organization  it  baa  been  held 
by  the  bouse  of  lords  tbat  such  representa- 
tions would  not  sustain  an  action  in  favor  of 
one  who  was  cot  a  psrty  to  the  original  sub- 
scription, but  who  afterwards  having  seen  the 
prospectus  and  relying  upon  it,  purchased 
shares  in  the  market. 

Peek  V.  Ourney,  L.  R.  6  H.  L.  377. 

This  action  must  fail,  since  the  plaintiff  has 
shown  affirmatively  that  he  hta  sustained  no 
legal  damage. 

A  vendor,  who  has  knowledge  of  the  insol- 
vency of  the  maker  of  commercial  paper  wbich 
he  is  about  to  sell,  is  guilty  of  a  fraud  in  con- 
cealing that  fact  from  the  purchaser. 

Brotonw.  Montgomery.  20 N.  Y.  287,  75  Am. 
Dec.  404.  Bee  also  LobdeU  v.  Baker,  1  Met. 
198,  85  Am.  Dec.  858,  8  Met.  469;  Kidney  v. 
Stoddard,  1  Met.  252;  French  v.  Vining,  102 
Mass.  182,  3  Am.  Rep.  440;  Bruce  v.  Ruler.  2 
Mann.  &  R.  8;  HiU  v.  Gray,  1  Stark.  434; 
Cesar  v.  Karutz,  60  N.  Y.  229.  19  Am.  Rep. 
164;  Douglas  v.  MeFadin,  15  Kan.  886. 

Fraud  can  be  predicated  of  the  concealment 
by  the  obligee  of  a  bond  from  the  sureties  of  the 
fact  that  the  principal  had  been  guilty  of  acts 
which  would  render  their  position  insecure. 

Lee  Y.  Jones,  17  C.  B.  N.  S.  482. 

The  concealment  by  a  shipper  of  goods  of 
their  real  value,  in  cases  where  the  carrier,  by 
his  contracts,  limita  his  liability  to  a  specified 
amount,  is  treated  as  fraudulent,  although 
there  is  no  inquiry  by  the  carrier  and  no  artifice 
to  deceive  by  the  shipper. 

Magnin  v.  Dinsmore,  62  N.  Y.  85,  20  Am. 
Rep.  442. 

The  sale  of  a  flock  of  sheep,  with  knowledge 
of  the  fact  that  they  are  diseased,  which,  how- 
ever, is  not  communicated  to  the  purchaser, 
renders  the  vendor  liable  to  respond  in  dam- 
ages. 

Jeffreys.  Bigeiaw,  18  Wend.  518,  88  Am. 
Dec.  476. 

The  shipper  of  goods  of  a  dangerous  char- 
acter, such  as  nitro-glycerine,  is  bound  to  give 
notice  of  their  dangerous  character. 

Barney  v.  Bumstenhinder,  64  Barb.  212. 

The  vendor  of  a  horse  afflicted  with  a  secret 
malady  known  to  him  is  bound  to  communicate 
the  fact  to  the  vendee,  and  an  action  for  deceit 
is  predicable  upon  the  mere  silence  of  the 
vendor. 

Paddock  v.  Btrobridge,  29  Vt  470;  Mhynard 
V.  Maynard,  49  Vt  297;  Cecil  v.  Spurger,  82 


NoTE.~The  question  of  obligation  to  state  tbe  i  of  one  whom  the  seller  had  invited  to  the  purcbase 
fact  of  the  insolvency  of  a  corporation  on  selllDfr  |  aJtbough  without  false  statements  Is  not  leas  Intep- 


some  of  Its  stock  Is  confined  In  tbe  above  case  to  a 
sale  made  to  one  who  seeks  the  stock  of  his  own  ac- 
cord. The  questlOD  as  to  UabUlty  in  case  of  a  sale 
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estlnir  but  undecided  by  this  case. 

For  effect  of  representing  thinga  to  be  ^good,** 
see  Crane  v.  Eider  (Kan.)  U  L.  B.  A.  70S,  and  noU* 


See  also  36  L.  R.  A.  631. 


1894. 
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Ho.  462,  82  Am.  Dec  140;  Patterson  y.  Eirk- 
land,  84  Miss.  428. 

Tbe  mere  fact  that  Mr.  Moore  was  a  stock- 
holder of  the  corporation  as  well  as  tbe  plain- 
tiff would  not  have  estopped  Mr.  Moore  from 
letting  up  tbe  plaintiffs  fraud. 

Ltfner  v.  Lrfever,  80  N.  Y.  27;  Manhattan 
MediHne  Co,  v.  Wood,  108  U.  8.  227,  27  L.  ed. 
709;  Pnnce  Mfg,  Co,  v.  Frincee  Metallic  Paint 
G?.  17  L.  R  A.  129,  135  N.  Y.  24;  Wo(fe  v. 
Bwrk$,  66  N.  Y.  ll^xKoeTOer  y.  Sanders,  9  L. 
R  A.  676,  122  N.  Y.  76;  Deobald  v.  Opper- 
mann,  2  L.  R  A.  644,  111  N.  Y.  681;  Story  v. 
Conger,  86  N.  Y.  676,  98  Am.  Dec.  546; 
Eutehins  y.  Hutchins,  7  Hill,  104. 

The  law  will  uot  permit  anv  profit  to  be  de- 
lived  from  an  illegal  transaction. 

MiOer  y.  Zeimer,  111  19.  Y.  441;  Bung  y, 
Parker,  62  N.  Y.  494. 

Mr,  William  J.  Uppman*  for  respond- 
ent: 

It  is  deceit  to  make  false  representations  with 
intent  to  deceive  and  defraud  another  who,  be- 
Heving  the  representations,  enters  into  a  con- 
tract by  which  he  is  damnified. 

5  Am.  &  £ng.  Encyclop.  Law,  p.  818; 
Cooley,  Torts,  pp.  474,  476. 

Fraud  consists  In  a  person  being  induced  to 
act  to  his  prejudice  by  untruthful  statements 
made  bv  another  upon  whom  he  had  a  right  to 
lely  and  whose  duty  it  was  to  state  the  case 
truly. 

iMtroU  ▼.  Weber,  26  Mich.  284;  Ibng  v. 
Martin,  15  Mich.  60. 

A  promise  is  sometimes  the  very  device  re- 
nrted  to  for  the  purpose  of  accomplishing  the 
deception. 

5  Am.  ^  Eng.  Encydoj).  Law,  p.  884. 

If  a  par^  makes  promises  which  he  never 
intends  to  fulfill,  whereby  another  is  injured, 
he  may  be  held  liable  to  an  action  of  deceit. 

6  Am.  &  Ene.  Encjdop.  Law,  p.  886,  citing 
Morrill  y.  Blaekman,  42  Conn.  824;  Old/iam  y. 
Bentley,  6  fi.  Mon.  480;  Bawdon  v.  Etatehford, 
1  Sandf.  Cb.  844,  7  L.  ed.  868;  Sehufeldt  v. 
Sehnitder,  21  Hun,  462;  Johnson  v.  Monell,  2 
Eeyes,  668;  Eaton,  Cole  <fi  Burnham  Go,  v. 
Arery,  88  N.  Y.  81;  Bnrrill  y.  SUtens,  78  Me. 
895,  40  Am.  Rep.  866;  NichoU  v.  Pinner,  18  N. 
T.  806;  DureU  v.  Haley,  1  Paige,  492,  2  L.  ed. 
727;  Buckley  v.  Arteher,  21  Barb.  586. 

Plaintiff  acted  on  the  representations  by 
parting  with  his  property  to  his  injury,  con- 
sequently he  has  a  cause  of  action. 

7aylor  v.  Guest,  58  N.  Y.  263;  Benton  r. 
Pratt,  2  Wend.  385,  20  Am.  Dec.  628. 

It  is  not  necessary  that  tbe  false  statements 
should  have  been  made  with  a  corrupt  motive 
of  personal  gain  on  the  part  of  the  person 
making  them  in  order  to  entitle  the  injured 
party  to  relief. 

BuU>ea  V.  Meigs,  50  N.  Y.  480. 

The  action  will  lie  wherever  there  has  been 
an  assertion  of  a  falsehood  with  a  fraudiilent 
design ,  as  to  a  fact  when  a  direct  and  positive 
injurv  arises  from  it. 

White  V.  MerritL  7  N.  Y.  852,  57  Am.  Dec. 
627:  WiHiamsv,  TTo^rf.  14  Wend.  126;  JJi/Wartf 
V.  Hriggs,  31  N.  Y.  518. 

Projectors  of  corporations  have  been  held 
liable  for  deceit  for  publishing  prospectuses 
containing  false  re  prase  ntations  wbiclj  are  cal- 
cnlated  to  influence  others  to  invest  money  in 
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the  scheme,  and  the  purchasers  are  thereby 
damaged. 

Terwilliger  y.  Great  Western  Teleg.  Co,  69 
HI.  249;  Booth  v.  Wonderly,  86  N.  J.  L.  260: 
Beese  River  Silver  Min,  Co,  v.  Smith,  L.  B.  4 
H.  L.  64:  PiBek  y.  Qurneu,  L.  R  18  Eq.  Caa. 
79;  Benderson  v.  Lawn,  L.  K.  6  Eq.  249. 

If  these  promoters  should  induce  parties  by 
false  statements  to  buy  shares  of  stock,  pay  cash 
therefor,  the  promoters  are  liable  for  the  dam- 
ages thus  Imposed. 

Paddock  y.  Fletcher,  42  Vt.  889. 

If  the  managers  of  a  corporation  set  afloat 
false  reports  and  declare  false  or  fictitious  div- 
idends, or  fraudulently  induce  persons  to  buy 
stock  in  tbe  corporation  whereby  damages  re- 
sult to  the  purchasers,  they  have  an  action  for 
damages  against  the  managers. 

Gross  V.  Sackett,  6  Abb.  Pr.  247;  Morgan  y. 
SOkiddy,  62  N.  Y.  819;  Morse  v.  Swits.  19  How. 
Pr.  276;  Hubbard  v.  Briggs,  81  N.  Y.  518. 

No  man  has  a  right  to  commit  a  fraud  in 
order  to  prevent  a  fraud  from  being  committed 
on  another.  No  man  shall  take  advantage  of 
his  own  wrong. 

Hard  v.  SeeUy,  47  Barb.  428, 

Tbe  wrongdoer  shall  never  be  heard  in  court 
to  claim  that  his  felony  or  other  wrong  gives 
him  any  advantage  as  a  defense. 

Newton  V.  Porter,  5  Lans.  416. 

Mr.  Moor  was  willing  to  pay  that  price,  and 
there  was  nothing  to  show  that  he  had  not  full 
knowledge  of  all  the  facts,  and  as  above  sug- 
gested, the  stock  may  have  had  a  special  value 
for  him.  He  was  a  stockholder  in  the  company 
and  had  opportunities  equal  to  those  or  the 
plaintiff  to  ascertain  the  real  value  of  the  stock. 

Bench  v.  Sheldon,  14  Barb.  66;  Story,  Eq. 
Jar.  206-208. 


»  •/.»  delivered  the  opinion  of 
the  court : 

The  defendants  insist  that  there  is  no  legal 
fraud  alleged  in  the  complaint,  and  that, 
even  if   there  be  such  allegation,  the  com- 

f plaint  does  not  contain  any  statement  show- 
ng  that  legal  damage  can  flow  from  the 
fraud.  We  think  the  complaint  is  good  in 
both  particulars.  The  first  ground  upon 
which  the  defendants  allege  the  action  is  not 
maintainable  is  founded  upon  the  statement 
that  the  plaintiff  was  not  induced  to  take 
aflirmative  action  by  defendants'  false  rep- 
resentations, but  that  he  simply  remained 
passive,  did  nothing,  and  refrained  from 
selling  his  stock  at  a  price  which  would  have 
been  more  advantageous  to  him  than  that  at 
which  he  in  fact  sold.  The  plaintiff  did  not 
remain  passive.  He  had  received  two  dif- 
ferent offers  from  one  who  was  also  a  stock- 
holder, and  who  offered  to  purchase  from  him 
his  stock.  The  one  offer  was  $80  cash  per 
share ;  the  other  was  $50  cash,  with  the  right 
to  another  $50  per  share  in  January.  1894,  in 
case  the  company  should  in  the  meanwhile 
have  paid  dividends  for  1893  equal  to  10  per 
cent.  The  plaintiff  asked  these  defendants 
for  facts  in  relation  to  the  condition  of  the 
company  upon  which  he  might  make  up  his 
mind  which  offer  to  accept,  and  they  were 
informed  of  the  character  of  the  two  offers, 
and  of  the  reasons  for  his  inquiries.  The 
defendants,  being  directori,  and  knowing  the 
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facts,  and  for  the  parpose  of  decefviDg  the 
plaintiff,  made  statements  in  rej^ard  to  the 
condition  of  the  company  which  they  knew 
to  be  false,  and  they  did  it  for  the  purpose 
of  making  him  believe,  for  reasons  of  their 
own,  that' the  business  of  the  company  was 
flourishing,  and  thev  advised  him  not  to  sell 
his  stock  at  less  than  par.  The  plaintiff 
relied  upon  these  false  statements  of  the  de- 
fendants thus  made  to  him,  which  they  knew 
were  false,  and  which  they  made  with  a 
fraudulent  purpose,  and  he,  because  of  the 
false  representations,  accepted  the  offer  for 
the  purchase  of  his  stock  at  the  above-men- 
tioned $50  cash  rate  per  share,  with  the  con- 
ditional promise  of  $50  more,  instead  of  tak- 
ing the  $80  cash.  Instead,  therefore,  of 
remaining  passive,  the  plaintiff  took  af- 
firmative action,  induced  thereto  by  the 
fraudulent  statements  of  the  defendants.  We 
do  not,  however,  mean  to  imply  the  correct- 
ness of  the  doctrine  advanced  by  the  counsel 
for  the  defendants,  that  if  a  person  simply 
refrain  from  acting,  induced  thereto  by  the 
fraud  of  another,  he  can  in  no  case  recover 
damages  sustained  by  him  on  account  of  such 
fraud.  BuCh  a  case  is  not  here  now.  Here 
the  plaintiff  alleges  he  has  sustained  dama|;es 
because  the  company  was  in  such  a  condition 
pecuniarilv  at  the  time  of  his  sale  of  the 
stock  that  It  would  have  been  better  for  him 
in  the  money  result  if  he  had  accepted  the 
$80  cash  instead  of  the  $50  conditional  offer 
of  purchase  which  was  made  to  him,  and  that 
he  would  have  sold  at  the  former  price  if  the 
defendants  had  told  him  the  truth.  He  had 
two  courses  open  in  selling  his  stock,  and  the 
defendants  knew  it,  and  he  was  induced  to 
take  the  one  from  which  he  has  suffered  loss 
because  of  the  fraudulent  representations  of 
defendants.  It  is  not  alone  a  failure  to  sell, 
but  there  is  also  an  actual  sale,  produced  by 
the  fraud  of  the  defendants.  The  damage 
arises  from  the  sale  at  one  price,  coupled 
with  the  fact  that  plaintiff  would  have  sold 
at  the  other  price  but  for  the  fraudulent  rep- 
resentations of  the  defendants.  The  fact 
that  their  chief  purpose  was  to  induce,  by 
means  of  these  false  representations,  a  belief 
on  the  part  of  the  plaintiff  that  the  company 
was  prosperous,  and  that  their  representations 
were  not  specially  and  solely  made  to  induce 
the  plaintiff  to  sell  his  stock  at  one  figure 
rather  than  another,  is,  in  the  light  of  all  the 
facts,  not  material.  The  defendants  knew 
the  reason  for  and  the  purpose  of  the  plain- 
tiff's inquiries,  and  they  knew  that  the 
direct,  proximate,  and  natural  result  of  their 
fraudulent  representations  would  in  that 
particular  case  be  the  sale  of  the  plaintiff's 
stock  by  him  at  the  conditional  sale  at  par, 
rather  than  the  absolute  cash  one.  Thev  must, 
therefore,  be  held  to  have  intended  what  was 
the  natural  and  direct  result  of  their  mis- 
representations, although  such  misrepresenta- 
tions were  not  specially  induced  by  a  design 
to  bring  about  such  sale.  They  cannot,  in 
such  case,  shelter  themselves  under  the  state- 
ment that  they  did  not  make  there  presen- 
tations—t*.  e,  commit  the  fraud — with  the 
motive  or  for  the  purpose  of  inducing  the 
plaintiff  to  sell  his  stock.  They  intended  to 
deceive  the  plaintiff,  and  they  were  induced 
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thereto  by  other  causes;  yet  the  natural, 
proximate,  and  direct  result  of  such  decep- 
tion they  knew  or  had  reasonable  ground  for 
believing  would  be  this  sale,  although  its 
accomplishment  was  not  the  particular  pur- 
pose of  their  fraud.  In  such  case  their  lia- 
bility would  seem  to  be  plain. 

There  is  nothing  in  the  case  of  Brackett  v. 
Orimnold,  112  N.  i .  454,  which  runs  counter 
to  th  is  doctrine.  In  that  case  it  was  asserted— 
what  there  can  be  no  doubt  about — that  to 
sustain  a  recovery  in  an  action  for  fraud  and 
deceit  the  fraud  and  injury  must  be  con- 
nected. The  one  must  bear  to  the  other  the 
relation  of  cause  and  effect,  and  it  must  be 
seen  in  an  appreciable  sense  that  the  damage 
flows  from  the  fraud  as  the  proximate,  and 
not  as  the  remote  cause.  The  complaint  in 
this  case,  we  hold,  shows  such  to  be  the  case. 
From  the  allegations  in  the  complaint,  if 
properly  denied,  it  might  be  a  question  for 
the  jury  to  decide  whether  the  plaintiff,  if 
the  truth  had  been  told  him,  would  or  would 
not  have  sold  his  stock  at  the  rate  of  $80  cash. 
The  demurrer  admits  that  he  would.  Having 
two  offers  for  the  purcliase  of  his  stock,  the 
inference  might  be  drawn  from  all  the  facts 
stated  that,  if  the  truth  had  been  told  by  de- 
fondants,  the  plaintiff  would  have  sold  at  the 
$80  cash  price.  The  inference  arising  from 
all  the  facts  alleged  that  he  would  have  done 
so  if  the  truth  had  been  told,  is  neitlier  too 
remote,  indefinite,  or  contingent  to  form  part 
of  the  basis  of  a  cause  of  action.  The  case 
differs  widely,  in  these  respects,  from 
Bradley  v.  Fuller,  118  Mass.  239.  and  cases 
therein  cited.  What  a  person  would  have 
done,  but  did  not  do  because  (as  he  alle«:es) 
of  the  fraud  of  another,  may  not  always  be 
a  matter  of  such  vague  conjecture  as  to 
render  the  question  incapable  of  that  degree 
of  proof  upon  which  courts  of  justice  may 
properly  act.  Cases  may  readily  sugge^t 
tliemselves  where  such  possible  action  would 
be  too  problematical  and  vague  to  base  any 
verdict  upon  it.  Some  of  the  cases  cited  in 
the  Massachusetts  case,  mpra,  would  seem 
to  be  of  that  nature.  In  the  case  under  con- 
sideration we  think  the  complaint  presents 
facts  from  which  a  jury  ought  to  be  permitted 
to  decide  the  issue  whether  or  not,  but  for  the 
fraud,  the  plaintiff  would  have  sold  at  the 
case  price.  We  are  therefore  of  the  opinion 
that  the  complaint  contains  allegations  suffi- 
cient to  show  the  commission  ol  actionable 
fraud. 

The  other  ground  taken  by  defendants  is 
based  upon  the  fact  that  the  complaint  alleges 
that  the  corporation  at  the  time  of  the  sale 
of  the  stock  by  plaintiff  was  insolvent,  and 
the  defendants  claim  that  if  they  had  told  the 
plaintiff  the  truth  he  would  have  known  that 
fact,  and  would  have  been  himself  guilty  of 
fraud  if  he  did  not  communicate  it  to  the 
intending  purchaser,  and  if  such  purchaser 
were  informed  of  the  financial  condition  of 
the  corporation  it  must  follow  as  a  legal 
conclusion  that  he  would  not  have  purchased 
the  stock  at  all,  or  at  least  at  any  such  price 
as  was  actually  received  by  plaintiff;  and 
hence  the  latter  has  sustained  no  damage  by 
the  misrepresentations  of  the  defendants.  In 
the  first  place,  we  are  scarcely  prepared  to 
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fiy  M  matter  of  law  that  no  one  would  pur- 
diue  stock  in  what  he  knew  was  an  insolvent 
corporation  at  the  price  of  $80  a  share.    That 
might  depend  upon  a  great  variety  of  facts, 
such  as  the  cause  and  extent  of   the   in- 
MlTency,  and  whether,  in  the  opinion  of  the 
inteDding  purchaser,  the  result  were  remedia- 
ble or  final,  his  familiarity  with  that  cause, 
and  his  belief  in  his  or  his  friends*  ability 
to  remedy  it,  his  opinion  of  the  value  of  the 
stock  if  the   business  were  properly  con- 
ducted, his  belief  in  his  own  or  his  friends' 
ability  to  properly  conduct  it  at  remunerative 
«Dd  profitable  rates,  and  the  prospect  of  ob- 
taioiog  sufficient  control  over  the  corporate 
«ctioQ  by  Uie  purchase  of  stock  to  enable  the 
purchaser  to  carry  out  his  policy  and  control 
the   management  of   the   company.     Other 
facts  may  oe  easily  imagined  which  would 
oaturally  have  gxeAt  weight  with  an  intend- 
ing; purchaser  even  assuming  the  insolvency. 
Tbe  complaint  in  this  case  shows  that  the  in- 
iolTeacy  arose  from  the  failure  of  the  defend- 
snts  to  pay  in  the  amount  of  the  capitAl 
which  thev  certified  they  had,  viz.  $5,000 
•each  out  of  a  total  of  $20,000  alleged  to  have 
been  paid  in,  coupled  with  the  fact  that  the 
defendants  had  grossly  mismanaged  the  af- 
fairs of  the  company,  and  had  squandered  its 
moneys  in  the  payment  of  large  salaries,  and 
had  thereby  crippled  its  business.     It  does 
not  appear  that  the  defendants  are  unable  to 
Tespond  to  a  demand  that  they  pay  in  the 
amount  of  capital  due  from  them,  nor  does 
it  appear  that  if  it  were  paid,  and  the  sal- 
aries cut  down,  and  the  management  changed, 
the  company  would  not  be  able  to  go  on, 
and  make  a  profit  on  its  business.    It  cannot 
Ih?  said  as  matter  of  law  that  if  the  plaintiff 
bad  communicated  to  the  intending  purchaser 
tbe  facts  as  to  the  condition  of  the  com  pan  v, 
no  such  sale  as  the  plaintiff  describes  would 
bave  taken  place,  and  the  plaintiff,  therefore, 
would  not  have  been  damaged.    But,  even  if 
tbe  defendants  had  informed  the  plaintiff  that 
tbe  company  was  insolvent  when  he  made  his 
inquiries  of  them,  was  he  under  a  legal  ob- 
ligation to  volunteer  that  information  to  the 
intending   purchaser  before    the   sale   was 
made?    We  think  not.     We  do  not  and  we 
<:annot  in  courts  of  law  practically  and  wisely 
deal  with  mere  moral  obligations,  such  ob- 
ligations as  only  a  man  of  very  high  honor 
would  feel  himself  bound  by,  or  such  duties 
as  alone  grow  out  of  the  moral  obligation  of 
doing  as  you  would  be  done  by.    These  are 
matters  for  the  conscience,  and  they  are  duties 
which,  in  the  extent  of  their  obligation,  open 
Qp  the  vast  domain  of  ethics,  into  a  discus- 
sion of  which  it  is  not  practically  possible 
for  human  courts  to  enter,  or  to  pronounce 
judgment  concerning  a  violation  of  its  doc- 
trines.   There  are,  of  course,  occasions  upon 
'Which  it  becomes  the  legal  duty  of  tbe  in- 
dividual to  volunteer  information  unasked 
bj  another,  occasions  where  a  failure  to  state 
a  fact  is  equivalent  to  a  fraudulent  conceal- 
<aent,  and  avoids  a  contract  equally  with  an 
affirmative  falsehood. 

The  inquiry,  then,  if  whether,  upon  any 
puticular  occasion,  it  was  the  duty  of  the 
person  to  speak  on  p«in  of  being  guilty  of  a 
mud  by  reason  of  hit  silence.    Cwtain  rules 


have  been  laid  down  by  the  courts,  which 
differ  somewhat  in  their  breadth  and  scope 
with  the  different  and  varying  circumstances 
under  which  they  are  to  be  applied.    The 
contract  of  marine  or  life  insurance  has  been 
held  to  require  the  exhibition  of  the  very 
highest  good  faith  on  the  part  of  the  person 
desiring  insurance,  and  he  has  been  held  li* 
able  for  the  concealment  of  any  material  fact 
known  by  him  to  exist,  although  such  con- 
cealment was  not  fraudulent.     On  the  other 
band,  in  the  case  of  the  contract  of  guaranty, 
it  has  been  held  that  the  concealment  of  a 
fact,  in  order  to  vitiate  the  contract,  must  be 
fraudulent, — ».  6.,  concealed  with  a  fraudu- 
lent purpose,    with  the  intent  to  deceive. 
North  BHtish  2n$,   Co,  v.  Lloyd,   10  Exch. 
528 ;  Kidnej/  v.  Stoddard,  7  Met.  252.     In  re- 
gard to  sales  of  goods,  the  common  law  has 
adopted  a  rule  which  is  not  so  strict  as  in  the 
above  classes  of  contracts.    The  great  maxim, 
** caveat  emptor,^  is  bv  this  law  applied  in  a 
variety  of  cases,  and,  unless  there  bo  some 
misrepresentation  or  artifice  to  disguise  the 
thing  sold,  or  some  warranty  as  to  its  char- 
acter  or  quality,  the  vendee  is  bound  by  the 
sale,  notwithstanding  the  existence  of  in- 
trinsic defects  and  vices  known  to  the  vendor 
and  unknown  to  the  vendee  materially  affect- 
ing its  value.     1  Story,  Eq.  Jur.  10th  cd.  §g 
*212,  212a.    This  is  the  rule  in  reganl  to  those 
who  deal  at  arm's  length  with  each  other, 
and  between  whom  there  is  no  condition  of 
special  coufidence  or  fiduciary  relationship 
existing.     In  regard  to  the  necessity  of  giv- 
ing information  which  has  not  been  asked, 
the  rule  differs  somewhat  at  law   and   in 
equity;  and  while  the  law  courts  would  per- 
mit no  recovery  of  damages  against  a  vendor 
because  of  mere  concealment  of  facts  under 
certain  circumstances,  yet  if  the  vendee  re- 
fused to  complete  the  contract  because  of  the 
concealment  of  a  material  fact  on  the  part  of 
the  other,  equity  would  refuse  to  compel 
him  so  to  do,  because  equity  only  compels 
the  specific  performance  of  a  contract  which 
is  fair  and  open,  and  in  regard  to  which  all 
material  matters  known  to  each   have   been 
communicated  to  the  other.    Id.  §206.     And 
the  rule  of  caveat  emptor,  even  in  regard  to 
the  sale  of  chattels,  is  applied  with  certain 
restrictions,  and  is  not  permitted  to  obtain 
in  a  case  where  it  is  plain  it  was  the  duty 
of  the  vendor  to  acquaint  the  vendee  with 
a  material  fact  known  to  the  former  and  un- 
known to  the  latter.     It  has  been  held  that 
it  is  the  duty  of  one  who  is  about  to  sell  a 
fiock  of  sheep  to  inform  the  intending  pur- 
chaser of  the  fact,  if  it  be  known  to  the 
vendor,  of  the  existence  of  a  highly  con- 
tagious disease  among  the  sheep  to  be  sold, 
and  that  it  is  a  fraudulent  suppression  of  a 
material  fact  if  it  be  knowingly  concealed. 
So,  in  regard  to  the  sale  of  tooa  for  animal 
or  human  consumption,  the  law  annexes  an 
implied  warranty  that  the  food  is  not  in  an 
unwholesome  condition,  and  unfit  to  be  eaten 
Jefrey  v.  Bigelow,    18  Wend.  518,  28  Anu 
Dec.  476 ;  Van  BraekUn  ▼.  I^mda,  12  Johns. 
468,  7  Am.  Dec.  889.    In  such  cases  the  rule 
of  caveat  emptor  cannot  be  applied.    Again, 
it  is  not  applied  in  its  full  extent  to  the  case 
of  sales  of  ehoses  In  action,  such  m  bonde 
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and  promissory  notes  and  other  obligations 
for  the  payment  of  money.  Thus  in  Brown 
V.  Montgomery,  20  N.  Y.  287,  76  Am.  Dec. 
404,  it  was  held  to  have  been  a  fraudulent 
suppression,  avoiding  the  sale  of  a  promis- 
sory note,  where  the  vendor  did  not  inform 
the' vendee  that  the  check  of  the  maker  of  the 
note  had  been  protested,  though  the  inform- 
ant of  tlie  vendor  stated  at  the  time  his  opin- 
ion that  the  maker  of  the  note  was  solvent. 
And  this  decision  rests  upon  the  principle 
that  one  who  sells  commercial  paper  pavable 
to  bearer,  and  which  he  does  not  indorse, 
while  not  liable  on  the  paper  as  a  party, 
nevertheless  warrants  that  he  has  no  knowl- 
edge of  any  facts  which  prove  the  paper  to 
be  worthless  on  account  of  the  insolvency  of 
the  makers,  or  because  it  has  been  already 
paid.  A  promissory  note,  or  the  ordinary 
bond,  is  given  for  one  purpose  only, — pay- 
ment at  its  maturity ;  and  it  is  plain  that  in 
ordinary  circumstances  one  would  not  take  a 
note  or  bond  if  in  possession  of  the  fact  of 
the  insolvency  of  its  maker.  It  would  ap- 
pear that  the  one  purpose  for  which  such  in- 
struments are  issued  would  fail  of  accom- 
plishment because  of  the  inability  of  the 
maker  to  pay.  The  mere  fact  that  the  vendor 
offers  to  sell  the  written  obligation  of  another 
to  pay  money  is  evidence  enough  of  a  war- 
ran  tv  such  as  is  above  stated,  because  the 
vendor  knows  that  if  the  maker  were  known 
to  be  insolvent  his  written  obligation  to  pay 
money  would  not  be  taken. 

Of  the  same  nature  is  the  decision  in  the 
case  of  Bruce  ▼.  RuUr^  2  Mann.  &  R.  8, 
where  it  was  held  that  it  was  the  duty  of  the 
tenant,  who  proposed  to  his  landlord  a  sur- 
render of  his  lease  to  another  to  be  taken  in 
his  stead,  to  inform  the  landlord  of  the  fact, 
which  the  tenant  knew,  that  the  proposed  ten- 
ant (who  proved  to  be  insolvent)  had  com- 
pounded with  his  creditors;  and  that  the 
failure  of  the  tenant  to  state  such  fact  was  a 
fraud  which  rendered  him  still  liable  for  the 
rent.  One  of  the  most  material  and  im- 
portant facts  relating  to  a  tenant  is  that  he 
shall  be  of  sufficient  ability  to  pav  rent,  or, 
in  other  words,  shall  not  be  insolvent;  and 
Mr.  Justice  Bay  ley  on  the  trial  said  it  was 
to  be  presumed  that  if  the  landlord  had  known 
the  fact  he  would  not  have  accepted  the  man 
as  tenant,  and  the  suppression  of  the  fact  by 
the  eiisting  tenant  was,  legally  speaking,  a 
fraud ;  that  it  was  very  desirable,  if  possible, 
to  make  people  honest.  The  same  reason  ex- 
ists as  in  the  above  case  of  the  sale  of  a  writ- 
ten obligation  to  pay  money,  where  the 
vendor  does  not  indorse  or  become  a  party  to 
the  obligation,  and  the  fact  of  insolvency  is 
of  such  paramount  importance  that  a  pre- 
sumption exists  that  the  proposed  tenant 
would  not  have  been  taken  if  the  fact  were 
known.  Solvency  !■  among  the  almost  ab- 
solutely necessary  conditions.  Insolvency, 
however,  is  not  always  regarded  as  of  so 
fundamental  a  character  that  its  mere  con- 
cealment in  any  transaction  is  in  and  of  itself 
a  fraud.  Thus  in  NickoU  v.  Pinner,  18  N. 
Y.  295,  it  was  held  that  a  merchant  who  knew 
that  he  was  insolvent,  and  nevertheless  pur- 
chased goods  without  disclosing  that  fact, 
there  bein/c  no  inquiry  by  the  vendor,  was 


not  necessarily  gallty  of  fraud  on  account  of 
such  concealment,   because  he  might  have- 
been  honestly  of  the  opinion  that  lie  could 
yet  go  on  and  retrieve  his  affairs.     That  case 
was  again  before  this  court  under  the  name^ 
of  NiGhoU  V.  Michael,  28  N.  Y.  264,  80  Am. 
Dec.  259,  but  the  above  doctrine  was  not 
altered  or  shaken.    This  court  therefore  rec- 
ognizes that  there  is  a  great  difference  be- 
tween the  insolvency  of  one  who  is  about  to- 
purchase  goods  and  that  of  the  maker  of  ai^ 
obligation  to  pay  money,  which  a  third  party 
desires  and  offers  to  sell ;  and  it  is  seen  that 
in  the  one  case  the  failure  to  inform  the  other 
of  the  fact  of  such  insolvency  is  not  neces- 
sarily a  fraud,  and  in  the  other  its  willful 
suppression  is. 

we  think   the  present  case  comes  more- 
within  the  principle  of  the  merchant  buying 
goods  than  of  the  seller  of  commercial  paper. 
Uie  maker  of  which  he  knows  or  has  gootl 
reason  to  believe  to  be  insolvent.     In  the 
case  as  made  by  this  complaint  the  vendee 
of  the  stock  was  already  the  owner  of  some 
of  the  stock  in  the  same  company,  and  plain- 
tiff was  neither  a  director  nor  other  officer  of 
the  company,  and  had  no  special  means  of 
acquiring  information  superior  in  the  least 
degree  to  those  of  the  vendee.     The  parties 
occupied  no  position  of  trust  or  confidence 
towards  each  other,  and  there  was  nothing  in 
their  relations  each  to  the  other  that  had  in 
them  the  least  element  of  a  fiduciary  nature. 
Each  was  in  fact  dealing,  as  it  is  called,  at 
arm*s  length  with  the  other ,  and  we  cannot 
say  in  such  case  that  it  would  have  been  the- 
legal  duty  of  the  vendor  to  volunteer  the  in 
formation  that  the  company  was  insolvent. 
The  defendant  was  held  liable  in  Lrfever  v. 
Lrfeeer,  80  N.  Y.  27,  because  he  had  been 
guilty  of  false  representations,  and  his  posi- 
tion as  cashier  put  him  in  full  knowledge  of 
the  condition  of  the  bank,  which  the  other 
did  not  in  fact  know.     In  regard  to  a  busi- 
ness corporation  which  is  engaged  in  the 
transaction  of  business  as  a  going  concern, 
the  mere  fact  that  it  is  at  the  moment  in- 
solvent is  not  of  that  kind  of  materiality 
which  breaks  in  upon  and  avoids  the  general 
rule  in   this  state   of  caveat  emptor.      The 
purchase  of  stock  in  such  a  corporation  i» 
made  under  so  many  different  circumstances, 
and  urged  by  so  many  different  motives, 
wholly  apart  from  the  present  allesred  or  as- 
sumed insolvency  of  the  corporation,  that  we 
cannot,'  and,  as  we  think,  ought  not,  to  place 
the  sale  of  such  stock  in  the  same  class  and 
subject  to  the  same  rules  as  the  sale  of  com- 
mercial paper  under  the  facts  as  stated  in  the 
Brown  vase,  supra. 

I  have  already  alluded  to  some  of  the  cir- 
cumstances which  might  naturally  induce  the 
purchase  of  stock  in  a  corporation  tempora- 
rily insolvent,  and  it  is  not  necessary  to  re- 
peat them  here.  Under  the  rule  in  this  state 
the  fact  suppressed  may  in  many  cases  be 
material,  and  yet  its  suppression  may  not  \» 
fraudulent.  If  there  be  a  legal  obligation  to 
speak,  such  as  in  a  case  of  trust  or  confidence 
or  superior  knowledge  or  means  of  knowl- 
edge, the  case  is  altogether  different.  There 
is  In  this  case  tlie  further  fact  that  the  vendee 
of  this  stock  was  the  one  who  proposed  tbir 


18M. 


Williams  ▼.  Hats. 


16» 


barnln  and  made  the  offer;  that  he  was  a 
stooLholder,  and  presumably,  before  be  made 
the  offer,  had  satisfied  himself,  so  far  as  he 
desired,  as  to  tiie  condition  of  the  company, 
and  had  decided  what  he  could,  for  his  own 
porpoeea,  properly  pay  for  the  stock.  It  thus 
appears  that  the  plaintiff  was  not  searchiqg 
for  a  purchaser  and  making  offers  to  sell, 
bat  that  the  purchaser  was  seeking  him,  and 
initiatin|i[  the  transaction  by  an  offer  to  pur- 
chase. The  vendor  might,  under  such  cir- 
cumstances at  all  evente,  conclude  that  the 
proposed  purchaser  had  all  the  knowledge  he 
desired  in  order  to  enable  him  to  make  his 
offer,  and  the  vendor  might  decide  to  accept 
one  of  the  two  offers  proposed  to  him  with- 
out  making  any  statement  as  to  the  company 
not  called  for  by  the  purchaser.  We  cannot 
say  that  in  the  case  under  consideration 
there  was  a  legal  obligation  to  speak.  But 
at  the  same  time  the  least  degree  of  misrep- 
resentation would  be  very  potent  evidence  of 
fraud. 

We  think  the  demurrer  ef  the  defendante  u 
net  ffood,  and  the  Judgment  overrvUng  it  munt 
if  afirmed^  with  costs,  with  leave  to  defend- 
ants to  plead  over  on  payment  of  costa. 

All  concur. 


Paul  WILLIAMS,  ApjA., 

e. 

William  HAYS.  Beept. 


a4BK.Y.442.) 

1.  On^of  the  joint  owners 
who  takes  it  to  sail  on 


of  a  ▼eesel, 

he  tomaa 


the  veBsel,  pay  tbe  orew  an^  fnmWi'tbe  tuppliei* 
is  the  owner  pro  hoe  «iee  and  responsible  to  the 
other  owners  for  due  care  In  her  manaffemen  t. 

8.  Fortheaeg^Uffenee  ae  wellae  Ibrtho 
active  torts  ofaa  Insane  person^  ratuit- 
iDgln  damage  to  others,  hia  lD0aiiit7ooD8tltutee> 
no  defense. 

8.  The  i  nsani ty  of  one  who  is  the  owner 
pro  hac  vice  of  a  vessel  does  not  reliero' 
Dim  from  UabiUty  to  the  other  owoors  for 
neflrlifrenoe  In  her  management,  at  least  unlem- 
his  insanity  Is  produoed  wholly  by  efforts  in  be- 
half of  the  veaseL 

iPeiikham^  Gray,  and  O'Drien,  JJ..  diuent,) 

(November  2.  1894.) 

APPEAL  by  plaintiff  from  a  judgment  of 
the  Qeneral  Term  of  the  Supreme  Court, 
First  Department,  affirming  a  judgment  of  the 
New  York  County  Circuit  in  favor  of  defendant 
and  also  affirming  an  order  denying  a  new  trial 
in  an  action  brought  to  recover  the  value  of 
the  share  of  defendant's  co  owners  in  a  vessel 
which  was  in  possession  of  the  defendant  and 
was  alleged  to  nave  been  lost  by  his  negligence.. 
Revereed. 
The  facts  are  stated  in  the  opinion. 
Mr.  George  A.  Black,  for  appellant: 
Sailing  the  vessel  on  shares  with  the  com- 
plete control  of  her,  which  defendant  had^ 
constituted  him   a  charterer  or  lessee  of  the- 

vesseL 

Webb  V.  Peiree,  1  Curt.  0.  C.  118;  The  7W&- 
fine,  8  ttumn.  146;  Thorp  v.  Bammond,  79  U. 
B.  12  Wall.  416. 20  L.  ed.  422;  Some$Y,  White, 
66  Me.  642.  20  Am.  Rep.  718. 

Defendant  employed  and  paid  the  crew,  and 
their  negligence  was  bis.    He  alone  could  dis- 


Hoxs.— Oiefl  UabOtty  of  intone  person  for  Unie  or 

nei/Uaenee. 

The  freoeral  doctrine  that  insane  persons  most 
be  held  liable  to  make  oompensation  for  damages 
oauaed  by  their  torts,  dlsUnsrulshing  these  from 
criminal  liability,  has  been  reoognized  from  a  very 
early  period. 

The  statement  is  made  in  Hobert^  Beports,  pub- 
lished In  IStfi.  in  the  ease  of  Wearer  v.  Ward,  p.  IM, 
that  *1f  a  lunatlo  hurt  a  man  he  shall  be  answei^ 
able  for  the  trespass,**  althouffb  the  ease  aotually 
decided  there  did  not  involve  the  liability  of  a  lu- 
natic, but  of  a  soldier  for  Injuring  another  while 
■Unnlsbloir  for  exercise. 

Barly  Bngliah  law-writers  lay  down  the  same  doc- 
trine. 

Thus  in  1  Hale,  P.  a  15.  it  is  said  of  lunacy  and 
other  disabilities  that  they  do  not  ordinarily  re- 
lieve from  liability  foroompensBtion  In  civil  cases. 

In  I  Hawk.  chap.  1.  6  ft,  substantially  the  same  Is 
■dd  respecting  the  effect  of  incompetency  to  re- 
lieve from  liability  for  trespass. 

8o  in  Baoon*s  Abridgment,  on  the  subject  of 
Idiots  and  Lunatics,  Division  e,  it  is  said:  **It  is 
dearly  agreed  that  if  one  who  wants  discretion 
eommits  a  trespass  against  the  person  or  poeses- 
■loDs  of  another,  he  shall  be  compelled  in  a  civil 
action  to  give  satisfaction  for  the  damage.** 

At  common  law  insanity  is  no  ground  for  dia- 
tharirlng  a  person  from  imprisonment  on  execu- 
tion io  a  civil  suit.  Bush  v.  Pettlboue,  4  N.  Y.  80O: 
£z  parte  Leighton,  14  Mass.  807, 

The  discharge  of  a  defendant  on  common  ball 
because  of  his  insanity  was  denied  in  Kemot  v. 
Korman,  2  T.  R.  800;  Nutt  v.  Yemey,  i  T.  R.  DBL 

ML.RA. 


In  numerous  cases  In  which  the  question  was  not 
aotually  presented'  for  decision,  the  courts  have 
decided  the  general  doctrine  of  liability  of  insane^ 
persons  for  torts. 

As  instances  of  these,  we  cite  Behrens  v.  McKen- 
zle,  88  Iowa,  S88,  fl2  Am.  Dec.  488,  and  Lancaster 
County  Nat.  Bank  v.  Moore,  78  Pa.  407, 21  Am.  Bep.K 
84,  but  these  were  both  cases  of  contract. 

The  insanity  of  an  innkeeper  was  held  not  to  ex- 
cuse him  from  liability  for  loss  of  the  flroods  of  his* 
iruest,  in  the  early  case  of  Cross  v.  Andrews,  Cro. 
Ell2.fi22. 

The  insanity  of  a  bailee  does  not  relieve  him  fMoL 
liability  for  destroying  the  property  held  by  him. 
as  baUee.    Morse  v.  Crawford,  17  Yt.  480,  44  Am 
Dec.  848. 

For  burning  a  bam  through  negligenoe  or  intent 
a  lunatic  is  liable  notwithstanding  bis  lunacy. 
Cross  V.  Kent,  88  Md.  681. 

The  liability  of  an  insurance  company  for  build* 
ingsseton  fire  by  the  owner  when  insane  is  man- 
ifestly a  different  question,  depending  on  the 
interpretation  of  the  contract  of  insurance. 

For  killing  a  person,  the  defense  of  insanity  will 
not  avail  to  defeat  a  judgment  for  mere  compensa- 
tion in  a  civil  case.  Mclntyre  v.  Sholty,  121  111.  GOO, 
affirming  84  Ill.'App.  606.  This  was  a  case  of  shoot- 
ing under  drcumstauces  which  would  make  the- 
act  a  felony  if  the  defendant  were  sane. 

To  the  same  effect  it  is  held  in  Jewell  v.  Colby 
(N.  H.)  March  18, 1891,  that  an  insane  person  Is  civ- 
illy liable  for  a  wrongful  act  causing  death,  al- 
though it  be  in  law  such  an  act  as  constitutes  a. 
felony.  Evidence  of  insanity  is  not  admissible  to 
defeat  the  right  to  recover,  or  at  all.  unless  the 
plaintiff  claims  punitive  or  exemplary  damages,  or 


See  also  42  L.  R.  A.  745;  43  L.  R.  A.  253;  44  L.  R.  A.  129. 


154 


Nbw  Yo&k  Court  of  Afpeals. 


Not., 


•cbarg*  them.    Thciy  were   not  serving  two 
masters. 

Quinn  ▼.  Complete  Electric  Oanstr,  Co,  46 
Fed.  Rep.  S06;  Story,  Ag.  p  116,  814;  Em- 
^rigon,  InB.  chap.  12,  $  4,  Meredith,  Transia- 
tioD,  p.  279,  chap.  7,  §  6,  p.  154. 

The  insurance  company  acquired  by  subro- 
gation all  the  rights  of  Parsons  and  Loud,  and 
stood  in  their  shoes. 

Connecticut  F.  Ine.  Co,  v.  Erie  R,  Oo.  78  N. 
Y.  899,  2U  Am.  Rep.  171;  MobtU  db  M.  B,Co, 
T.  Jurey,  111  U,  S.  594,  28  L.  ed.  531. 

The  plaintiff  proved  the  willful  destruction 
•of  the  vessel  by  allowing  her  to  drive  on  shore 
— an  act  without  excuse  or  justification,  and 
for  which  no  shadow  of  excuse  is  offered. 

The  Montana,  129  U.  S.  436,  82  L.  ed.  790; 
Bazin  v.  The  Steamship  Co.  8  Wall.  Jr.  239; 
Hicftelieu  dk  0,  Nav,  Co,  v.  Boston  Marine  Ine, 
Co.  136  U.  B.  428,  84  L.  ed.  404. 

But  proof  of  the  highest  order  that  he  was 
Insane  would  not  discharge  his  liability  to  the 
plaintiff  for  the  destruction  of  the  property, 
«nd  therefore  such  proot  was  irrelevant. 

Croee  v.  Andreics,  Cro.  Eliz.  622;  Morain  v. 
Berlin,  182  Mass.  87,  42  Am.  Rep.  428;  Krom 
'v.  ScJioonmaker,  3  Barb.  647;  Moreen,  Craw- 
ford, 17  Vt.  499.  44  Am.  Dec.  849;  Beale  v. 
See,  10  Pa.  66,  49  Am.  Dec.  578;  Mclntyre  v. 
Sliolty,  121  111.  660;  Karovo  v.  Continental  Ine. 
Co.  of^ew  York,  57  Wis.  56,  46  Am.  Rep.  17; 


Autremont  v.  Fire  Aeeo.  tf  Philadelphia,  65 
Hun,  475;  Patapeco  Ine.  Oo.  v.  Coulter.  28  U. 
8.  8  Pet.  234,  7  L.  ed.  664. 

Mr.  William  W.  Oc»odricli,  f or  respond- 
ent; 

The  wreck  of  the  brig  was  not  caused  by 
the  negligence  of  the  master,  but  by  his  sud- 
den disability. 

Neither  the  master  nor  the  ship  is  liable  for 
a  wreck  growing  out  of  the  sudden  disability 
of  the  master. 

Hnye  v.  Phenix  Ins.  Co.  25  Jones  &  8.  199, 
afllrmed,  127  N  Y.  656;  Copelond  v.  New  Eng- 
land Marine  Ine.  Co.  2  Met.  432;  8  Kent,  Com. 
218;  Uamilton  v.  Pandoif,  12  App.  Cas.  518. 

The  defendant  is  not  liable  because  the  mate 
did  not  assume  command  of  the  ship. 

The  question  whether  the  mate  acted  in 
good  faith  was  one  of  the  questions  which  was 
submitted  to  the  jury  under  the  charge  of  the 
learned  judge. 

Haye  v.  Phenix  Ins.  Oo.  supra, 

Earlt  (/.,  delivered  the  opinion  of  the  court: 
The  defendant  and  others,  among  whom 
were  Parsons  and  Loud,  were  joint  owners  of 
the  brig  Sheldon.  By  an  arrangement  betweea 
the  defendant  and  the  other  owners,  he  took 
the  vessel  to  sail  on  shares.  He  was  to  man 
the  vessel,  to  pay  the  crew,  and  to  furnish  ha 
supplies;  and  he  was  to  have  one  half  of  her 


«  sum  greater  than  mere  oompensation  for  the  act^ 
ual  loss  sustained. 

So,  for  an  assault,  insanity  does  not  constitute  a 
defense  lo  a  civil  action.  Tairgard  v.  Inoes,  12  U. 
€LC.P.77. 

Again  in  Ward  v.  Conatser,  4  Baxt.  64,  it  was  de- 
cided that  an  insane  person  was  liable  to  make 
eompensntion  for  loss  caused  by  bis  tort,  wbioh  in 
that  case  was  a  permanent  injury  caused  by  shoot- 
ing. 

A  justice  of  the  peace  wronfully  issuing  a  war- 
rant is  not  excused  by  his  insanity  from  liability 
for  false  impriaonment  (Krom  v.  Bchoonmaker,  8 
Barb.  647),  but  the  only  proper  measure  of  damages 
is  mere  compensation. 

The  liability  of  a  railroad  oompany  for  the  kill- 
ing of  a  person  by  an  Insane  station  agent,  which 
is  a  question  presented  in  Christian  v.  Columbus  ft 
R.  B.  Co.  79  Gki.  4flO,is  deoided  under  the  law  of  mas- 
ter and  servant,  and  the  court  makes  the  liability 
depend  on  negligence  of  the  employer  in  hiring  the 
-servant  or  agent  with  knowledge  of  his  insanity, 
or  of  his  being  subject  to  fits  of  insanity. 

Damages  for  the  tort  of  an  insane  ward  eanshig 
Injury  to  the  guardian*8  property  are  refused  al- 
lowance in  Brown  v.  Howe,  9  Gray,  84,  not  on  the 
ground  that  the  insane  person  would  not  be  liable 
for  his  acts,  but  on  the  ground  that  these  matters 
were  not  included  in  the  trust  of  the  guardian,  and 
•were  matters  for  an  action  at  law. 

^br  libel  anlL  liander, 

A  mere  dictum  in  the  divorce  case  of  Mordannt 
•v.  Mordaunt,  89  L.  J.  Prob.  h  M.  69,  says  that  a  Inni^ 
tie  is  liable  for  a  libel,  but  no  actual  deolflon  on 
the  subject  has  been  found  in  the  Bnglish  Reports. 

In  this  country  the  decisions  are  not  altogether 
agreed,  but  a  fair  deduction  from  tiie  later  aa- 
thoritles  gives  the  doctrine  that  insanity  Is  not  In 
itself  a  defense  for  Ubel  or  Slander,  but  may  be 
aufflcient  under  the  olroumstanees  <if  the  case  to 
defeat  a  recovery  by  disproving  any  damage,  as 
well  as  any  malice,  because  the  well-known  In- 

^L.R.  A. 


!  tunity  of  the  defendant  may  have  prevented  any 
heod  being  given  to  the  remarks. 

This  is  apparently  the  position  of  the  court  in 
Yeates  v.  Heed,  4  Blackf .  468, 88  Am.  Dea  48,  where 
insanity  of  the  defendant  in  a  slander  8ult  is  held 
provable  under  the  general  issue  in  excuse  or  miti- 
gation of  damages. 

In  Dickinson  v.  Bart)er,  9  Mass.  2S5, 6  Am.  Deo. 
68.  evidence  of  insanity  in  a  slanrler  suit  was  ad- 
mitted,'but  the  court  gave  no  opinion  on  the  de- 
gree of  insanity  which  would  be  received  as  an  ex- 
cuse, and  said  if  the  derangement  waa  great  and 
notorious,  it  would  be  manifest  that  the  words 
would  have  no  damaging  eifect. 

Yet  in  Bryant  v.  Jackson,  6  Humph.  199,  the 
court  sajrs  it  is  not  controverted  that  insanity  ta  a 
good  plea  in  niander,  but  the  question  was  as  to  tbe 
sufficiency  of  the  proof.  No  reference  is  made  in 
this  case  In  the  later  Tennessee  case  of  Ward  v. 
Conataer,  4  Baxt.  64,  holding  a  lunatic  liable  for  as- 
sault. 

And  also  in  the  early  Virginia  case  of  Homer  ▼. 
Marshall,  6  Munf.  486,  which  is  very  meagerly  re- 
ported, it  was  held  to  be  ground  for  an  iujunction 
against  proceedings  on  judgments  for  defamatioa 
that  the  defendant  was  insane  at  the  time  of 
speaking  the  words. 

That  drunkenness  is  not  an  excuse  for  slander  Is 
decided  in  McKee  v,  Ingalls,  5  111.  80;  Bead  v.  Harp- 
er, 26  Iowa,  87, 96  Am.  Dec  774. 

But  evidence  of  drunkenness  is  admissible  to  dia. 
prove  malice  and  damages  in  case  of  slanderooi 
words.    Gates  v.  Meredith,  7  Ind.  410. 

if00U0onea. 

The  defeotlve  oondltion  of  the  premises  of  a  irii> 
natio  may  oreatea  liability  on  his  part  to  aperaoai 
who  is  injured  in  ooosequenoe  thereof.  Morain  ▼• 
Devlin,  in  Masa  87, 48  Abl  Bep.  488. 

While  the  oases  on  the  liabiUtyof  a  lunatio  for 
negligenoe  are  sorprisingly  soaroa,  the  above  d»» 
oWon,  and  that  of  the  main  ease  of  Wuliajib  t. 
HATS,  are  oiearly  In  harmony  with  the  general  doc* 
trine  as  to  the  UaUIItT  for  torts.  B.A.B. 
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•eaminfa,  after  certain  deductions,  for  hissbare, 
and  the  other  owners  were  to  have  from  him 
the  other  half,  after  certain  deductions,  for 
their  share.     He  was  to  have  the  absolute  con- 
trol and  management  of  the  vessel,  and  be- 
•came  her  owner  pr^  hoe  vice,     Webb  v.  Peirce, 
1  Curt.  C.  C.  118,  Fed.  Cas.  No.  17,820;  Thorp 
^.  Bamnumd,  79  U.  S.  12  Wall.  416.  20  L.  ed. 
422i  Sames  v.  White,  65  Me.  542,  20  Am.  Rep. 
^18.    The  defendant,  under  the  arrangement 
between  him  and  the  other  owners,  in  no  sense 
became  their  agent  or  servant.    In  Webb  v. 
Beirce  it  was  held  that  where  a  master  hires  a 
Teasel  on  shares  under  an  agreement  to  victual 
and  man  her,  and  employ  her  on  such  voyages 
«a  he  thinks  best,  having  thereby  the  entire 
possession,  command,  and  navigation  of  her, 
he  thereby  becames  her  owner  pro  hoe  vice, 
and  the  relation  of  principal  and  agent  does 
not  exist  between  him  and  the  owners.    The 
other  cases  are  to  the  same  effect.     The  defend- 
ant thus  became  the  charterer  or  lessee  of  the 
vessel,  and  was  responsible  to  the  other  owners 
for  due  care  in  her  management,  and  so  the 
trial  judge  held.    The  case  of  Moody  v.  Buck, 
1  Sandf.  8(4,  which  holds  that  one  co-owner 
of  a  vessel,  who  takes  and  navigates  her  for 
his  own  benefit,  is  not  liable  to  his  co-owners 
for  her  loss  by  bis  carelessness,  even  if  cor- 
rectly decided  upon  the  facts  there  existing,  is 
jiot  applicable  lo  a  case  like  this,  where  the 
co-owner  takes  the  vessel,  not  in  his  right  as 
«o  owner,  for  the  purpose  of  using  his  own, 
but  under  an  agreement  with  the  other  owners 
whereby  he  became  the  charterer,  lessee,  or 
bailee  of  the  vessel,  and  thus  bound  to  some 
duty  of  care  and  fidelity.     There  can,  how- 
ever, be  no  question  that  that  case  was  incor- 
rectly decided,  and  the  rule  laid  down  therein 
is  not  consonant  with  reason  or  justice.     I  can- 
not find  that  it  has  ever  been  followed  as  au- 
thority in  any  subsequent  case,  and  it  is  in 
conflict  with   many  authorides.     Sheldon    v. 
Skinner,  4  Wend.  529.  21  Am.  Dec.  161;  (7^ 
ley  V.  Thompson,  8  N.  H.  9,  14  Am.  Dec.  824; 
EerrinY.  Eaton,  18  Me.  198,  29  Am.  Dec.  499; 
Martyn  v.  KnowUys,  8  T.  R.  145;  Ouilloi  v. 
J>os8ca.  4  Hart.  (La.)  203, 6  Am.  Dec.  702:  Do- 
mat,  Civfl  Law,  §  1489;  I  Parsons,  Maritime 
Law,  95;  Ford,  Mercantile  Shipping,  85,  45; 
CJooley,  Torts,  828,  659. 

The  Sheldon  was  loaded  with  ice,  and  started 
from  the  coast  of  Maine  for  a  southern  port. 
She  soon  encountered  storms,  and  the  defend- 
ant, for  more  than  two  days,  was  constantly  on 
duty;  and  then,  becoming  exhausted,  he  went 
to  bis  cabin,  leaving  the  vessel  in  charge  of  the 
mate  and  crew.  He  took  a  large  dose  of  qui- 
nine, and  laid  down.  The  mate  found  that 
the  rudder  was  broken  and  useless,  and  that 
the  vessel  could  not  be  steered.  He  caused  the 
captain  to  come  on  deck.  He  refused  to  be- 
lieve that  the  vessel  was  in  anv  trouble, 
and  refused  the  help  of  two  tugs,  the  masters 
of  which  saw  the  difScnlty  under  which  his 
vessel  was  laboring,  and  successively  offered 
to  take  her  in  tow.  They  cautioned  nim  that 
bis  vessel  was  gradually  and  certainly  drifting 
upon  the  shore,  and  in  broad  daylight  she  did 
drift  upon  the  shore,  without  any  effort  upon 
the  part  of  the  defendant  or  any  of  his  crew  to 
save  her,  and  she  became  a  total  wreck.  Par- 
sons and  Loud  had  insured  their  interest  in  the 
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Phoenix  Insurance  Company,  and  it  paid  them 
the  loss.  It  thus  became  subrogated  to  their 
claim,  if  any,  against  the  defendant  for  his 
negligence  or  misconduct  in  the  management 
of  the  vessel,  and  it  assigned  that  claim  to  the 
plaintiff.  He,  standing  In  the  shoes  of  Parsons 
and  Loud,  brought  this  action  against  the  de- 
fendant to  recover  damages  for  toe  loss  of  the 
vessel,  aDeging  that  it  was  due  to  his  careless- 
ness and  misconduct.  The  defendant  claims 
that  from  the  time  he  went  to  his  cabin,  leav- 
ing the  vessel  in  charge  of  his  mate  and  crew, 
to  the  time  the  vessel  was  wrecked,  and  he 
found  himself  in  the  life  saving  station,  he  was 
unconscious,  and  knew  nothing  of  what  occur- 
red, that  in  fact  he  was,  from  some  cause,  in- 
sane, and  therefore  not  responsible  for  the  loss 
of  the  vessel.  The  case  was  submitted  to  the 
Jury  on  the  theory  that  the  defendant,  if  sane, 
was  guilty  of  negligence  causing  the  destruc- 
tion of  the  vessel,  but,  if  insane,  was  not  re- 
sponsible for  her  loss  through  any  conduct  on 
his  part  which,  in  a  sane  person,  would  have 
constituted  such  negligence  as  would  have  im- 
posed responsibility. 

The  important  question  for  us  to  determine, 
then,  is  whether  the  insanitv  of  the  defendant 
furnishes  a  defense  to  the  plaintiff's  claim,  and 
I  think  it  does  not.  The  general  rule  is  that 
an  insane  person  is  just  as  responsible  for  his 
torts  as  a  sane  person,  and  the  rule  applies  to 
all  torts,  except,  perhaps,  those  in  which  mal* 
ice,  and  therefore  intention,  actual  or  imputed, 
is  a  necessary  ingredient,  Uke  libel,  slander, 
and  malicious  prosecution.  In  all  other  torts, 
intention  is  not  an  ingredient,  and  the  actor  is 
responsible,  although  be  acted  with  a  good  and 
even  laudable  purpose,  without  any  malice. 
The  law  looks  to  the  person  damaged  by  an- 
other, and  seeks  to  make  him  whole,  without 
reference  to  the  purpose  or  the  condition,  men- 
tal or  physical,  of  the  person  causing  the  dam- 
age. The  liability  of  a  lunatic  for  his  torts,  in 
the  opinions  of  judges,  has  been  placed  upon 
several  grounds.  The  rule  has  been  invoked 
that,  where  one  of  two  innocent  persons  must 
bear  a  loss,  he  must  bear  it  whose  act  caused 
it.  It  is  said  that  public  policy  requires  the 
enforcement  of  the  liability,  that  the  relatives 
of  a  lunatic  may  be  under  inducement  to  re- 
strain him.  and  that  tortfeasors  may  not  simu- 
late or  pretend  insanity  to  defend  their  wrong- 
ful acts,  causing  damage  to  others.  The  lu- 
natic must  bear  the  loss  occasioned  by  his  torts» 
as  he  bears  his  other  misfortunes,  and  the  bur- 
den of  such  loss  may  not  be  put  upon  others. 
In  Buswell  on  Insanity  (sec.  855)  it  is  said: 
"Since,  in  a  civil  action  for  a  tort,  it  is  not  nec- 
essary to  aver  or  prove  any  wrongful  intent  on 
the  part  of  the  defendant,  it  is  a  rule  of  the 
common  law  that,  although  a  lunatic  may  not 
be  punishable  criminally,  he  is  liable  in  a  civil 
action  for  any  tort  be  may  commit."  In  Coo- 
ley  on  Torts  (page  98)  the  learned  author  says: 
"A  wrong  is  an  invasion  of  right,  to  the  dam- 
age of  the  party  who  suffers  it.  It  consists  in 
the  injury  done,  and  not  commonly  in  the 
purpose  or  mental  or  physical  capacity  of  the 
person  or  agent  doing  it.  It  may  or  may  not 
have  been  done  with  bad  motive.  The  ques- 
tion of  motive  is  usually  a  question  of  aggrar 
vation  only.  Therefore,  the  law,  in  giving 
redress,  has  in  view  the  case  of  the  party  in* 
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Jured,  and  the  extent  of  bis  injury,  and  makes 
what  be  suffers  the  measure  of  compeDsation. 
.  .  .  There  is  consequeotly  uo  anomaly  in 
compelling  one  vfho  is  not  chargeable  with 
wrong  intent  to  make  compensation  for  an  in- 
Jury  committed  by  bim,  for,  as  is  said  in  an 
early  case,  *ibe  reason  is  because  be  that  is 
damaged  ought  to  be  recompensed.'  "  And  at 
page  100  he  says:  ''Undoubtedly,  there  is 
some  appearance  of  hardship,  even  of  injus- 
tice, in  compclliD^  one  to  respond  for  that 
which,  for  want  of  the  control  of  reason,  he 
was  unable  to  avoid;  that  it  is  imposing  upon 
a  person  aiieady  Visited  with  the  inexpressible 
calamity  of  mental  obscurity  an  oblii^ation  to 
observe  the  same  care  and  precaution  respect- 
ing the  rights  of  others  that  the  law  demands 
of  one  in  the  full  possession  of  his  faculties. 
But  the  question  of  liability  in  these  cases,  as 
well  as  in  others,  is  a  question  of  policy:  and 
it  is  to  be  disposer^  of  as  would  be  the  question 
whether  the  incompetent  person  should  be  sup- 
ported at  the  expense  of  the  public,  or  of  his 
neighbors,  or  at  the  expense  of  his  own  estate. 
If  his  mental  disorder  makes  him  dependent, 
and  at  the  same  time  prompts  him  to  commit 
injuries,  there  seems  to  be  no  greater  reason  for 
imposing  upon  the  neighbors  or  the  public  one 
set  of  these  consequences,  rather  than  the 
other;  no  more  propriety  or  justice  in  making 
others  bear  the  losses  resulting  from  his  unrea- 
soning fury,  when  it  is  spent  upon  them  or 
their  property,  than  there  would  be  in  calling 
upon  them  to  pay  the  expense  of  his  confine- 
ment in  an  asylum,  when  his  own  estate  is 
ample  for  the  purpose."  In  Shearman  and  Red- 
field  on  Negligence  (sec.  57),  it  is  said:  "Infants 
and  persons  oi  unsound  mind  are  liable  for  inju- 
ries caused  by  their  tortious  negligence;  and  so 
far  as  their  responsibility  is  concerned:  they  are 
held  to  tbe  same  degree  of  care  and  diligence  as 
persons  of  sound  mind  and  full  age.  This  is 
necessary,  because  otherwise  there  would  be 
no  redress  for  injuries  committed  by  such  per- 
sons; and  the  anomaly  might  be  witnessed  of 
a  child,  having  abundant  wealth,  depriving 
another  of  his  property  without  compensa- 
tion." In  Reeves' Domestic  Relations  (page  886) 
it  is  said:  "Where  the  minor  has  committed  a 
tort  with  force,  he  is  liable  at  any  age;  for  in  case 
of  civil  injuries,  with  force,  the  intention  is 
not  regarded,  for  in  such  case  a  lunatic  is  as 
liable  to  compensate  in  damages  as  a  man  in 
his  right  mind."  The  doctrine  of  these 
authorities  is  illustrated  in  many  interesting 
cases.  Bvlloek  v.  Babcock,  8  Wend.  891 ;  Hart- 
field  v.  Boper,  21  Wend.  615,  34  Am.  Dec.  273; 
Kram  v.  Sehoonmaker,  3  Barb.  647;  ConkHn  v. 
Thompson,  29  Barb.  218;  Cross  v.  Kent,  82  Md. 
681;  Neal  v.  Oilfett,  28  Conn.  487;  Huehtingv. 
Engel,  17  Wis.  280,  84  Am.  Dec.  741;  Brown 
V.  n&ire,  9  Gray,  84;  Mrrain  v.  Detlin,  132 
Mass.  87, 42  Am.  Rep.  423;  Beals  v.  JSee,  10  Pa. 
66,  49  Am.  Dec.  578;  EumpJirey  v.  Douglass, 
10  Vt.  71,  83  Am.  Dec.  177;  Morse  v.  Craic 
ford,  17  Vt.  499.  44  Am.  Dec.  849;  Cross  v. 
Andrews,  Cro.  Eliz.  622;  Jennings  v.  Rundall, 
8  T.  R.  886. 

In  Bullock  V.  Babcock,  Judge  Marcy,  writing 
in  a  case  where  an  infant  twelve  years  old  was 
held  liable  for  putting  out  one  of  the  eyes  of 
another  infant,  said:  "The liability  to  answer 
in  damages  for  trespass  does  not  depend  upon 
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the  mind  or  capacity  of  the  actor,  for  idiot* 
and  lunatics  are  respoosible,in  the  action  of  tres- 
pass for  injuries  inflicted  bv  them."    In  Kram 
V.  Scfioonmaker  it  was  held  that  a  lunatic  may 
be  sued  for  an  injury  done  to  another,  because 
the  intent  with  which  the  act  was  done  is  not 
material.    There  tbe  action  was  against  a  jus- 
tice of  the  peace  for  false  imprisonment  for  is- 
suing a  warrant  without  any  complaint,  by 
virtue  of  which  the  plaintiff  was  arrested.     In 
Cross  V.  Kent  it  was  held  that  a  lunatic  or  in- 
sane person,  though  not  punishable  crim1nallj„ 
is  liable  to  a  civil  action  for  any  tort  be  may^ 
commit;  that  in  an  action  against  a  par^  for 
setting  fire  to  and  burning  a  barn,  neither  evi- 
dence of  his  lunacy,  nor  that  the  burning  wa» 
the  result  of  accident,  is  admissible  in  mitiga- 
tion of  compensatory  damages.    In  Neal  ▼. 
Qilleti,  in  an  action  on  the  case  for  damage* 
caused  by  the  neeligence  of  the  defendants, 
who  were  severally  of  the  ages  of  13  and  16  at 
the  time  of  the  injury,  it  was  held  that,  where 
the  plaintiff  claims  only  actual  damages,  the 
youth  of  the  defendants  is  not  to  be  taken  into> 
consideration  in  determining  the  question  of 
their  negligence.    In  Huditfngy.  KngelKl  waa 
held  that  an  infant,  though  under  seven  years 
of  age,  was  liable  in  an  action  of  trespass  for 
breaking  and  entering  the  plaintiff's  prenaises» 
and  breaking  down  and  destroying  his  shrub- 
bery and  flowers.    In  Karow  v.   Continental 
Ins.  Co.  qfJShoFork,  67  Wis.  56,  46   \m.  Rep. 
17,  it  is  said  in  tbe  opinion :    "  While  tbe  burn- 
ing of  his  own  property,  by  an  assured  under 
no  restraint  of  duty,  and  incapable  of  care,  and 
without  any  intent  or  design,  does  not  relieve 
the  comx>any  from  liability,  yet  the  same  act 
of  burning  another*s  property  might  subject 
such  person  to  damages  therefor,  not  on  the 
ground  of  'negligence,'  as  that  word  is  usually 
understood,  but,  in  the  language  of  Chtrf  Jus- 
tice Gibson,  *on  the  principle  that,  where  a. 
loss  must  be  borne  by  one  of  two  innocent  per- 
sons, it  should  be  borne  by  him  wbo.occasioncd 
it."*     In  Brown  v.   Bowe  an  insane  person 
carelessly  set  Are   to  the  dwelling  house  of 
his  guardian,  and  while  it  was  held  that  the 
guardian  could  not  be  allowed  the  amount  of 
his  damages  in  his  probate  account,  it  was  held 
that  his  only  course  was  to  sue  the  administra- 
tor of  the  lunatic,  who  had  died,  in  a  court  of 
law,  and  have  a  judgment  fixing  his  damages, 
and  collect  it  from  the  assets,  if  the  estate  was 
solvent;  if  not,  to  share  with  the  other  credi- 
tors.   In  Morain  v.  Devlin  it  was  held  that  a 
lunatic  was  civilly  liable  for  an  injury  caused 
by  the  defective  condition  of  a  place,  not  in 
the  exclusive  occupancy  and  control  of  a  ten- 
ant, upon  real  estate  of  which  he  is  the  owner, 
and  of  which  his  guardian  has  the  care  and 
management.    In  Beats  v.  See  it  was  said  by 
Gibson,  Gh,  J,:    "As an  insane  man  is  civilly 
liable  for  his  torts,  he  is  liable  to  bear  the  con- 
sequences of  his  infirmity,  as  he  is  liable  to 
bear  his  misfortunes,  on  tbe  principle  that, 
where  a  loss  must  be  borne  by  one  of  two  in- 
nocent persons,  it  shall  be  borne  by  him  who 
occasioned  it,"    In  Morse  v.  Crawford,  in  an 
action  for  tort,  it  was  held  that  the  fact  that 
the  defendant  was  insane  at  the  time  of  com- 
mitting the  injury  was  no  defense  to  the  ac- 
tion, and  that,  if  the  action  be  for  destroying 
property  intrusted  to  the  defendant,  it  is  no 
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Meue  tbal  the  plaiDtiff,  at  the  time  of  deliy- 
erbigthe  property  to  the  defendant,  knew  that 
be  was  insane.  In  the  opinion  of  the  court,  it 
is  Mid:  *'It  is  a  common  principle  that  a 
laostic  ia  liable  for  any  tort  which  be  may 
commit,  (bough  he  is  not  punishable  crimin- 
ally. When  one  receives  an  injury  from  the 
act  of  another,  this  is  a  trespass,  though  done 
by  mistake  or  without  design.  Consequently, 
no  rr  ason  can  be  assi^ed  why  a  lunatic  should 
fiotbeheld  liable."  In  Jenninas  y,  BundaU, 
lard  Chirf  Justice  Ken  yon  said:  "If  an  in- 
fant commit  an  assault,  or  utter  slander,  God 
forbid  that  he  should  not  be  answerable  for  it 
in  a  court  of  justice."  Lawrence,  J.,  also 
Tvriting  in  that  case,  mentioned  the  distinction 
between  negligence  and  an  act  done  by  an  in- 
f:iDi;  and  be  held  that  the  same  rule  would 
have  to  be  applied  if  an  action  was  brought 
4i^iiD<it  an  infant  for  neglif^entlv  keeping  the 
pTsiniiff's  cattle,  by  which  they  died,  as  would 
be  applied  if  the  deelhraiioD  cbar^ied  the  in- 
fant with  having  given  the  cattle  bad  food,  by 
which  they  died. 

There  can  be  no  distinction  as  to  the  liabil- 
ity of  infants  and  lunatics,  between  torts  of 
nonfeasance  and  of  misfeasance, — between 
acts  of  pure  negligence  and  acts  of  trespass. 
The  ground  of  the  liability  is  the  damage 
caused  by  the  tort.  That  is  Just  as  great, 
whether  oiused  by  negligence  or  trespass;  the 
icjured  party  is  Just  as  much  entitled  to  com- 
pensation in  the  one  case  as  in  the  other;  and 
tbe  incompetent  person  must,  upon  principles 
of  right  and  Justice  and  of  public  policy,  be 
just  as  much  bound  to  make  good  tbe  loss  in 
the  one  case  as  the  other;  and  I  have  found  no 
case  which  makes  the  distinction.  That  in- 
fants and  lunatics  are  liable  for  damage  to 
property  caused  by  their  negligent  acts  was 
«5<crted  in  several  of  the  authorities  above  ciied ; 
and  it  has  never  been  doubt<>d  that  at  common 
hw  an  action  of  trover  would  lie  against  one 
intrusted  with  the  personal  property  of  an 
otber,  who  destroys  it,  whether  the  destruction 
be  by  a  negligent  act  or  a  willful  tort. 

I  sum  up  the  result  of  niy  examination  of 
tbe  authorities  as  follows:  This  vessel  was  in- 
tiusted  to  tbe  defendant,  not  as  agent,  but,  as 
to  the  other  owners,  as  charterer,  lessee,  or 
bailee;  and  If  he  caused  her  destruction  by 
what,  in  some  persons,  would  be  called  willful 
or  nesrligeut  conduct,  the  law  holds  him  re- 
sponsible. The  misfortune  must  fall  upon 
bim,  and  not  upon  the  other  owners  of  the  ves- 
fel.  If  the  defendant  had  become  insane  solely 
in  consequence  of  his  efforts  to  save  the  vessel 
<luring  the  storm,  we  would  have  had  a  differ- 
ent case  to  deal  with.  He  was  not  responsible 
for  tbe  storm,  and  while  it  was  raging  his 
efforts  to  save  the  vessel  were  tireless  and  un- 
cenjiing;  and,  if  he  thus  became  mentally  and 
pbysically  incompetent  to  give  the  vessel  any 
funbercare,  it  might  be  claimed  that  his  want 
4)f  care  ought  not  to  be  attributed  to  him  as  a 
fault.  In  reference  to  such  a  case,  we  do  not 
DOW  express  any  opinion.  If  it  could  be  held 
tbat  the  obligation  of  the  defendant  to  take 
^ue  care  of  the  vessel  while  she  was  in  his 
possession,  under  bis  contract  with  the  other 
owners,  was  an  obligation  springing  out  of  his 
contract,  and  thus  a  contract  obligation,  such 
t  view  of  the  case  would  not  aid  him.    He  was 


sane  when  he  entered  into  the  contract*  and  hia 
subsequent  insanity  would  furnish  no  defense 
to  an  action  for  a  breach  of  the  contract.  Oak- 
ley V.  Morton,  11  N.  Y.  25,  62  Am.  Dec.  49; 
Booth  V.  Spuyten  DuyvU  BoUing  MiU  Co.  60 
N.  T.  487;  EtMtu  v.  United  States  L,  Ins,  Co. 
64  N.  Y.  304:  Spalding  y,  Bosa,  71  N.  Y.  40. 
27  Am.  Rep.  7.  If  it  should  be  found,  upon 
tbe  new  trial  of  this  action,  that  the  defen- 
dant's mental  condition  was  produced  wholly 
by  his  efforts  to  save  the  vessel  during  the 
storm,  and  it  should  therefore  be  held  that  no 
fault  could  be  attributed  to  him  on  account  of 
what  he  personally  did  or  omitted  to  do,  then 
the  question  would  stiU  remain  whether  the 
carelessness  of  his  mate  and  crew,  who  were 
hie  servants,  could  not  be  attributed  to  him, 
and  his  liability  be  thus  based  upon  their  care- 
lessness. Tbey  did  nothing  whatever  to  save 
the  vessel.  They  did  not  even  expostulate 
with  him  or  tender  him  any  advice,  or  a  word 
of  caution:  and  yet  the  mate  saw  what  the 
captains  of  the  tugs  saw  at  a  distance, — that 
something  was  the  matter  with  him.  It  is 
diiTicult  to  perceive  how  they  could  have  failed 
to  sec  tbat  he  was  either  incompetent  to  man- 
age the  vessel,  or  tbat  he  was  willfully  wreck- 
ing her.  We  leave  the  effect  of  their  conduct 
upon  the  defendant's  liability  to  be  determined, 
if  it  should  become  necessary,  upon  the  new 
trial:  simply  saying  that  the  question  is  worthy 
of  careful  consideration,  whether  tbe  defen- 
dant can  allege  his  own  incompetency,  and  at 
the  same  time  claim  tbat,  for  any  reason,  the 
mate  ought  not  to  have  taken  control  of  the 
vessel.  The  case  of  Hays  y.  Phenix  Ins.  Co,, 
25  Jones  &  8.  199,  alilrmed,  127  N.  Y.  666, 
which  seems  to  have  controlled  the  decision  be- 
low, is  not  an  authority  for  the  defendant 
There  be  brought  an  action  against  tbe  insur- 
ance company  to  recover  tbe  amount  of  his  in- 
surance upon  this  vessel,  and  his  mere  careless- 
ness, whether  sane  or  insane,  was  no  defense 
to  such  an  action.  It  is  an  unquestioned  rule 
of  law  tbat  an  insurance  company  cannot  suc- 
cessfully defend  an  action  upon  its  policy  to 
recover  for  a  loss  by  showing  that  the  insured 
destroyed  the  property  while  insane,  or  that  its 
destruction  was  caused  by  tbe  carelessness  of 
his  agents  and  servants.  Tbe  liability  of  the 
insured  to  respond  in  damages  for  the  loss  or 
destruction  of  the  properly  of  another  owner 
stands  upon  different  principles.  Liverpool  db 
G,  W.  Steam  Co.  v.  Phenix  Ins,  Co,  129  U.  B. 
438,  82  L.  ed.  791;  Earoto  v.  Continental  Ins. 
Co,  ofli'ew  York,  67  Wis.  66,  46  Am.  Rep.  17. 

Since  writing  the  above,  suggestions  have 
been  made  by.  some  of  my  brethren  which 
should  receive  some  attention. 

The  fact  tbat  the  defendant  was  a  part  owner 
of  tbe  vessel  can  play  no  part  in  this  discus- 
sion. He  did  not  take  the  vessel  as  part 
owner,  but  under  the  contract  with  the  otber 
owners;  and,  as  to  them,  his  duties  and  obliga- 
tions were  such  as  spring  from  the  relation 
created  Xx^  their  contract  Further,  he  was 
the  minority  part  owner,  and  the  others  were 
the  majority  part  owners,  and,  as  such,  had  the 
ri^ht  and  the  power  to  control  the  vessel 
against  bis  will.  Ward  v.  Buekman,  86  N. 
Y.  86,  98  Am.  Dec.  479:  Ootild  v.  Stanton,  10 
Conn.  1 2;  The  William  Bagaley  v.  United  States^ 
72  U.  S.  6  Wall.  406,  18  L.  ed.  689;  Madach- 
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Ian,  SbfppiDg,  89.  Id  Ward  ▼.  Rvckman  it 
was  held  that  the  majority  owners  of  a  vessel 
bave  the  right  to  displace  the  master  at  their 
pleasure,  though  he  be  in  possession  as  part 
owner.  In  making  their  contract  with  the  de- 
fendant, the  other  part  owners  wereexercisipg 
their  right  as  the  majority  part  owners,  ^on 
constat,  but  that  they  would,  except  for  the 
COD  tract,  have  displaced  the  defendant,  and 
appointed  some  other  person  master  of  the 
vessel.  Therefore,  as  I  have  before  said,  he 
must  be  treated  as  the  charterer,  lessee,  or 
bailee  of  the  vessel. 

I  quite  agree,  and  do  one  in  this  case  has 
contended  for  more,  that  the  defendant  was 
bound,  in  the  navigation  and  use  of  the  vessel, 
to  bestow  only  ordinary  care,  to  wit,  such  care 
as  a  reasonably  careful  and  prudent  owner 
would  ordinarily  give  to  his  own  vessel.  Such 
is  the  standard  of  care  set  up  for  all  baileas  of 
personal  property  for  hire.  But  what  is  that 
standard?  It  is  not  such  care  as  a  lunatic,  a 
blind  man,  a  sick  man,  or  a  man  otherwise 
physically  or  mentally  imperfect  or  impotent, 
could  give.  Such  a  man  is  not  the  jural  man 
of  ordinary  prudence,  and  he  does  not  furnish 
the  standard.  The  standard  man  is  no  indi- 
vidual man«  but  an  abstract  or  ideal  man,  of 
ordinary  mental  and  physical  capacity  and  or- 
dinary prudence.  The  particular  man  whose 
duty  of  care  is  to  be  measured  does  not  furnish 
the  standard.  He  may  fall  below  it  in  capac- 
ity and  prudence;  yet  the  law  takes  no  account 
of  that,  but  requires  that  he  should  come  up  to 


the  standard  and  his  duty  measured  thereby. 
So,  when  we  bave  defined  as  above  the  duty 
of  care  restinir  upon  the  defendant,  we  bave 
made  no  progress  in  the  solution  of  tbe  ques- 
tion here  involved,  for  it  is  conceded  that  be- 
took  no  care  whatever.     It  is  sought,  however^ 
to  excuse  him  because  he  was  insane  and  id- 
capable  of  care;  and  the  question— aod  in  tbe 
end,  the  sole  question — for  us  to  determine  \9- 
whether  that  excuse  is  a  good  one,  and  I  bave 
heard  no  argument  to  sustain  It.    It  is  unques- 
tioned that  un  insane  person  is  civilly  liable 
for  his  active  torts,  and  is  there  then  any  rea- 
son for  saylDg  that  he  is  not  liable  for  hi» 
negligent  torts?    To  uphold  this  judgment,  we 
must  ingraft  upon  the  general  rule  the  excep- 
tion or  (jualiflcation  that  he  is  not  liable  for 
his   negligent  torts.     If    the    defendant  had 
taken  a  torch,  and  fired  the  vessel,  be  would 
have  been  liable  for  her  destruction,  althon^h 
his  act  was  unconscious,  and  accompanied  by 
no  free  will.    But  if  he  had  negligently  fired 
the  vessel,  and  thus  destroyed  her,   being  in- 
capable, from  his  mental  infirmity,  from  ezei^ 
cising  any  care,  the  claim  must  be  that   he 
would  not  be  liable.     8ur-h  a  distinction  is  not 
hinted  at  in  any  authority,  has  no  foundation 
whatever  in  piinciple  or  reason,  and  cannot 
stand  with  authorities  I  have  before  cited. 

My  conclusion,  therefore,  is  that  Vie  judg- 
ment should  be  retersedf  and  anew  tiial  granted ; 
costs  to  abide  event. 

All  concur,  except  Peckham,  Gray*  and 
0*Brien»  JJ.,  dissenting. 
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UNITED   STATES 

«. 

WORKINGMEN'S  AMALGAMATED 

COUNCIL  et  al. 

(54  Fed.  Rep.  994.) 

1.  An  Injunetion  against  an  vnlawftel 
combination  in  restraint  of  trade*  In 

\iolniion  of  the  act  of  consrees,  will  not  be  de- 
nted because,  after  the  flliOK  of  the  bill,  the  un- 
law ful  interference  with  trade  has  ceased. 

8.  The  interdiction  by  act  of  eongrrens 
of  contracts  or  combinations  In  restraint 
of  tmric  or  commerce  amon^  the  several  states 
or  with  foreltrn  nations  applies  to  combinations 
of  labor  as  well  as  of  capital,  which  are  in  re- 
straint of  such  t  rade  or  commerce. 

S.  An  ans^^er  under  oath  does  not  preclude 
an  Injunction  in  the  federal  courts,  where  tbe 

.  oath  of  the  respondent  Is  waived  in  the  bUl  ac- 
cordinar  to  equity  Rule  41. 

4.  An  nnlawfU  combination  in  re- 
straint of  interstate  or  forei^  com- 
merce may  exist  among:  labor  or^nl'zations. 
although  their  oriArinal  purpose  and  ireneral 
character  isluT^fuL 

6«   The  stopping  of  transportation  of 


H^ods    and    merchandise    in' 

from  state  to  state  and  to  and  from  forei|?n  coun> 
tries  which  is  caused  by  a  strike  of  all  the  mem- 
bers of  labor  organlzaiions  in  a  certjiin  city  in  all 
kinds  of  business  in  an  attempt  to  compel  tbe 
employment  of  none  but  union  men  in  a  certniik 
business,  is  an  unlawful  restraint  of  commeroe> 
in  violation  of  the  act  of  conirresa. 

(ICaroh  86, 1893.) 

SUIT  to  enjoin  defendants  from  violatfngthe 
provisions  of  the  United  States  statute 
which  was  passed  to  protect  trade  and  com- 
merce  against  unlawful  restraint  and  monopCK 
lies.     Injunction  granted. 

The  facts  are  stated  in  the  opinion. 

Mr.  F.  B.  Earhart,  U,  8.  Atty.,  tot  com- 
plainant. 

Messrs,  M.  Marks  and  A*  H.  Ijeonard*. 
for  defendants: 

Preliminary  injunctions  should  be  allowed 
only  when  shown  to  be  clearly  necessary  to  af- 
ford immediate  protection  to  some  right  or 
contract  which  would  otherwise  be  seriously 
injured  or  impaired. 

High.  Inj.  ^§  4.  22,  23. 

A  complainant  is  not  entitled  to  a  prclimi- 


Note.— For  other  cases  touching  the  subject  of 
a  strike  by  employes  as  an  unlawful  conspiracy, 
•ee  Casey  v.  Cincinnati  Typog-raphlcal  Union  No. 
8  (a  a  8.  D.  Ohio)  12  L.  R.  A.  188,  and  note:  Toledo* 

d6  L.  R  A. 


A.  A.  &N.  M.  R.  Co.  r.  PennsylvaniR  Oo.  (C  C.  N» 
D.  Ohio)  19  L.  R.  A.  387.  and  895:  Waterhousev. 
Comer  (C.  C.  S.  D.  Ga.)  19  L.  R.  A.  408;  Arthur  t^ 
Oakes  {C  C.  App.  7th  C.)  26  L.  B.  A.  414. 
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nary  inJuiictiOD  to  protect  a  right  which  de- 

Csnds  on  an  nnseitled  or  disputed  question  of 
w. 

10  Am.  &  £ng.  Encyclop.  Law,  p.  787,  In- 
function. 

Cbancery  will  not  grant  an  injunction, 
pending*  a  demurrer  or  plea  which,  if  sus- 
tained, dismisses  the  bill. 

Eu>ing  y.  Bliffht,  8  Wall.  Jr.  189;  Thatcher, 
Pr.  par.  14,  p.  783. 

Upon  the  filing  of  an  injunction  bill,  the  de- 
fendant may  immediately  put  in  his  answer  to 
prevent  the  issuing  of  the  writ  and  the  court 
is  bound  to  consider  such  answer  and  ^ve  it 
due  weight  if  tiled  before  the  appli<-ation 
for  the  injunction  is  disposed  of  and  if  the 
equities  of  the  bill  are  fairly  met  and  nega- 
tived, the  injunction  will  not  be  granted. 

10  Am.  &£Dg.  Encyclop.  Law,  Injunction, 
pp.  1008.  lOU. 

Defendants  in  common  with  all  men  have 
the  right  to  do  any  and  all  things  not  pro- 
hibited by  law. 

Tbey  have  a  right  to  organize  unions  and  to 
become  members  thereof. 

They  have  a  right  individually  and  collec- 
tively through  such  unions  to  resist  the  en- 
croachments of  capital. 

They  have  a  right  to  refuse  to  work  with 
non-union  men. 

They  have  a  right  to  refuse  employment, 
and  to  abstain  from  all  labor,  whenever  they 
choose  so  to  do. 

Com.  V.  Hunt,  4  Met.  127,  38  Am.  Dec  846. 

BiUing^s*  Diitiiet  Judge,  delivered  the  fol- 
lowing opinion: 

This  cause  is  submitted  upon  an  application 
for  an  injunction  on  the  bill  of  complaint, 
answer,  and  numerous  affidavits  and  exhibits. 
The  bill  of  complaint  in  this  case  is  filed  by 
the  United  States  under  the  act  of  congress  en- 
titled '*An  act  to  protect  trade  and  commerce 
against  unlawful  restraint  and  monopolies," 
(26  Stat,  at  L.  p.  209).  The  substance  of  the 
bill  is  that  there  is  a  gigantic  and  widespread 
combination  of  the  members  of  a  multitude 
of  separate  organizations  for  the  purpose  of 
restraining  the  commerce  among  the  several 
states  and  with  foreign  countries.  It  avers 
that  a  disagreement  between  the  warehouse- 
men and  their  employes  and  the  principal 
draymen  and  their  subordinates  had  been 
adopted  by  all  the  organizations  named  in  tbe 
bill,  until,  by  this  vast  combination  of  men 
and  of  organizations,  it  was  threatened  that, 
unless  there  was  an  acquiescence  in  the  de- 
mands of  the  subordinate  workmen  and  dray- 
men, all  the  men  in  all  of  the  defendant  or- 
ganizations would  leave  work,  and  would  al- 
low no  work  In  any  department  of  business; 
that  violence  was  threatened  and  used  in  sup- 
port of  this  demand;  and  that  this  demand  in- 
cluded the  interstate  and  foreign  commerce 
which  flows  through  the  city  of  New  Orleans. 
The  bill  further  states  that  the  proceedings  on 
the  part  of  the  defendants  had  taken  such  a 
vast  and  ramified  proportion  that,  in  conse- 
quence of  tbe  threats  of  the  defendants,  the 
whole  business  of  the  city  of  New  Orleans 
was  paralvzed,  and  the  transit  of  goods  and 
merchandise  which  was  being  conveyed 
through  it  from  state  to   state,  and  to  and 
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from  foreign  countries,  was  totally  Inter- 
rupted. The  elaborate  argument  and  brief  of 
the  solicitors  for  the  defendants  presents  six 
objections. 

The  defendants  ur^e  (1)  that,  the  strike  or 
cessation  of  labor  being  ended,  and  labor  re- 
sumed throughout  all  branches  of  business, 
there  is  no  need  for  an  injunction.  I  know  of 
no  rule  which  is  better  settled  than  that  the 
question  as  to  the  maintenance  of  a  bill,  and 
the  granting  of  relief  to  a  complainant,  is  to 
be  determined  by  the  status  existing  at  the 
time  of  filing  the  bill.  Rights  do  not  ebb  and  ^ 
flow.  If  they  are  invaded,  and  recourse  to> 
courts  of  justice  is  rendered  necessary,  it  is- 
no  defense  to  tbe  invasion  of  a  right,  either 
admitted  or  proved,  that  since  the  institution 
of  the  suit  the  invasion  has  ceased.  With  em- 
phasis would  this  be  true  where,  as  here,  the 
right  to  invade  is  not  disclaimed.  The  ques- 
tion, then,  is,  What  was  the  state  of  facts  at 
the  time  of  and  prior  to  the  filing  of  the  billf 
or  whether,  if  tbe  facts  alleged  in  the  bill 
were  true  at  that  time,  there  was  need  of  an 
injunction. 

The  defendants  urge  (2)  that  the  right  of  th& 
complainants  depends  upon  an  unsettled  ques- 
tion of  Iftw.  The  theory  of  the  defense  is- 
that  this  case  does  not  fall  within  the  purview 
of  the  statute;  that  tbe  statute  prohibited 
monopolies  and  combinations  which,  using 
words  in  a  general  sense,  were  of  capitalists, 
and  not  of  laborers.  I  tbink  tbe  congressional 
debates  show  that  tbe  statute  had  its  oriprin  in 
the  evils  of  massed  capital;  but,  when  the 
congress  came  to  formulating  the  prohibition 
which  is  tbe  yardstick  for  measuring  the  com- 
plainant's right  to  the  injunction,  it  expressed 
It  in  these  words:  "Every  contract  or  com- 
bination in  the  form  of  trust,  or  otherwise  in 

I  restraint  of  trade  or  commerce  among  the  sev- 
eral states  or  with  foreign  nations,  is  hereby 
declared  to  be  illegal."  The  subject  had  so 
broadened  in  the  minds  of  the  legislators  that 
the  source  of  the  evil  was  not  regarded  aa 
material,  and  the  evil  in  its  entirety  is  dealt 
with.  They  made  the  interdiction  include- 
combinations  of  labor,  as  well  as  of  capital; 
in  fact,  all  combinations  in  restraint  of  com- 
merce, without  reference  to  the  character  of 
the  persons  who  entered  into  them.  It  is  true 
this  statute  has  not  been  much  expounded  by 
judges,  but,  as  it  seems  to  mc,  its  meaning.  a» 
far  as  relates  to  tbe  sort  of  combinations  to 
which  it  is  to  apply,  is  manifest,  and  that  it 
includes  combinations  which  are  composed 
of  laborers  acting  in  tbe  interest  of  laborers. 

i  The  defendants  urge  (8)  that,  the  answer 
being  under  oath,  and  denying  all  tbe  allega- 
liona  of  the  bill,  tbe  injunction  cannot  is- 
sue. Before  the  adoption  of  the  amendment 
to  the  forty-first  rule  in  equity,  it  was  a  rule 
in  chancery  practice  that,  where  the  answer 
was  under  oath,  and  denied  all  the  equities  of 
the  bill,  the  injunction  should  be  refused; 
but,  since  in  this  case  the  oath  of  the  TesiK)nd- 
ents  is  waived  In  the  bill,  their  answer,  under 
Rule  41,  can  be  used  at  this  bearing  with  the 
probative  force  of  an  affidavit  alone,  and  no- 
longer  has  necessarily  the  effect  claimed  fe^r  it 
by  the  defendants'  solicitors. 

The  defendants  urge  (4)  that  the  proofs  la 
the  case  are  vague,  and  insufficient  to  eftab* 
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tisb  the  allegAt!oD8  of  the  bill.  When  I  con- 
sider the  ftflSdavitB  of  individuals,  and  the 
proclamations  of  the  governor  of  the  state  of 
Louisiana  and  the  mayor  of  the  city  of  New 
Orleans,  and  the  statements  in  the  public  jour- 
nals, supported  by  testimony,  and  the  affida- 
vits filed  in  this  cause,  I  find  the  material  al- 
legations of  the  bill  fully  sustained.  Not 
only  was  the  flow  of  commerce  through  the 
city  of  New  Orleans  purposely  arrested,  but 
even  the  transportation  of  the  goods  and 
merchandise  from  the  government  warehouses 
to  the  landings  was  forcibly  stopped.  The 
following  exhibits  in  the  case,  consisting  of 
proclamations  of  the  governor  of  Louisi- 
ana and  the  mayor  of  New  Orleans, 
taken  from  the  official  journals,  mani- 
festoes, and  the  recitals  of  the  sayings  of 
the  defendants,  taken  from  the  public  news- 
papers, which  have  not  been  disproved  by  the 
respondents,  show,  as  matter  of  history,  the 
vast  proportions  of  the  interruption  caused  by 
the  defendants  to  the  prosecution  of  all  the 
branches  of  business  within  the  cit^  of  New 
Orleans,  and  the  purpose  with  which  it  was 
done,  to  wit,  that  no  busioes<«  was  to  be  trans- 
acted till  the  demands  made  by  the  employes 
of  the  warehousemen  and  the  subordinate 
draymen  were  complied  with: 

"A  (General  Strike  Ordered  by  the  Am  alga 
mated  Council  for  To- Morrow,  Unless  tbe 
Merchants  Recognize  the  Union  this  Even- 
ing. 

"President  Leonard's  Statement. 

"When  the  people  of  New  Orleans  awake 
to-morrow  morning,  they  will  probably  find 
that  one  of  the  largest  strikes  that  has  ever 
taken  place  in  this  city  has  been  inaugurated. 
To-day.  at  12:80  o'clock.  President  Leonard, 
of  the  Amalgamated  Council,  made  his  prom- 
ised statement  to  the  members  of  the  press 
relative  to  last  nipht's  meeting  of  the  council. 
Mr.  Leonard  said  that  it  had  been  decided.at  the 
meeting  to  order  a  general  strike  for  to  mor- 
row morning,  unless  the  merchants  ask  for  a 
conference  this  afternoon.  The  unions  were 
determined  to  compel  the  employers  to  recog- 
nize them,  and  they  took  this  step  to  force  this 
recognition,  if  possible.  Mr.  Leonard  further 
said  that  every  trade  and  line  over  which  the 
•council  has  jurisdiction  will  go  out.  Imrring 
none.  If  at  any  time  during  the  strike  the 
merchants  manifest  a  desire  to  recognize  the 
unions,  the  men  will  be  ordered  to  return  to 
Work,  and  a  conference  committee  appointed 
to  meet  a  similar  committee  from  the  mer- 
<:hants.  The  committee  of  fifteen  of  the 
Amalgamated  Council  will  remain  in  session 
for  some  hours  this  evening,  and  the  employ- 
-ers  will  thus  be  given  their  last  chance  to 
accede  to  the  demands  of  the  strikers." 

«*The  Strike  Ordered. 

"Hall  Amalgamated  Council,     ) 
"New  Orleans,  November  4,  1892.  j 

"At  a  meeting  of  presidents  of  the  labor 
unions  and  organizations,  held  on  Friday, 
November  4.  1892.at  the  Screwmen's  Halt,  the 
following  manifesto  was  adopted  and  ordered 
submitted  to  all  the  members  of  labor  unions 
and  organizations  in  the  city  of  New  Orleans: 

"*To  all  Union  Men  Wherever  Found, 
<3reeting:    In  view  of  the  fact  that  in  the  diffl- 
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culty  existing  between  the  board  of  trade,  mer- 
chants, boss  draymen,  and  weighers,  and  in 
view  of  the  fact  that  they  claim  to  represent 
the  entire  emploving  power  in  the  city,  and 
claim  broadly  and  emphatically  that  they  will 
not  recognize  unions  or  labor  orfrfmizationa  in 
connection  with  their  business,  and  endeavor 
bv  their  acts  to  prevent  other  employers  from 
either  employing  or  recognizing  union  men. 
and  believing  it  for  the  best  interests  of  organ- 
ized labor  that  we  refrain  from  working  for 
any  employer  until  the  board  of  trade  and 
others  recognize  the  rights  of  men  to  organize 
into  labor  unions  throughout  the  city,  calling 
them,  as  union  men,  to  abstain  from  any  work 
or  assisting  in  anyway  in  prolonging  the  ex- 
isting difficulty.  The  gauntlet  has  been 
thrown  down  by  the  employers  that  the  labor- 
ing men  have  no  rights  that  they  are  bound  to 
respect,  and,  in  our  opinion,  the  loss  of  tbia 
battle  will  affect  each  and  every  union  man  in 
the  city;  and,  after  trying  every  honorable 
means  to  attain  an  equital^le  and  just  settle- 
ment, we  find  no  means  left  open  but  to  issue 
this  call  to  all  union  men  to  stop  work,  and 
assist  with  their  presence  and  open  support 
from  and  after  Saturday  noon,  November  5, 
1892,  and  show  to  the  merchants  and  all  others 
interested  that  the  labor  unions  are  united. 

"  'James  Leonard,  Chairman. 

"  'John  Breen, 

"  'A.  M.  Kcir, 

"  'James  E.  Porter. 

"  'John  M.  Callaghan, 

"  'Committee.' " 

"Will  the  Strike  be  General? 

"Meeting  of  the  Amalgamated  Council   this 
Evening. 

"To  the  representative  of  a  morning  paper. 
Assistant  State  Organizer  Porter  said  the  out- 
look for  a  successful  strike  was  most  excellent, 
and  promised  that  every  union  in  the  city 
would  stand  by  the  locked-out  workmen.  He 
said  it  was  possible  a  general  strike  would  be 
ordered,  and  that  labor  is  determined  to  win 
this  struggle.  A  union  man  who  was  with  Mr. 
Porter  is  represented  to  have  said  that  the 
strike  will  tie  made  a  victory  of  the  lal coring 
classes  of  the  city,  and,  unless  the  unions  are 
recognized,  there  will  be  more  bloodshed  than 
imagined.  Mr.  Porter  is  reported  to  have 
added :  '"We  propose  to  win  by  peace,  if  wa 
can;  but  if  we  are  pushed  to  the  wall,  force 
will  be  employed.'  There  are  ninety-seven 
unionsin  the  city.  The  Amalgamated  Council 
meets  to-night  to  discuss  the  strike.  The  joint 
conference  of  the  executive  committees  of  the 
striking  organizations  met  last  night,  and  de- 
cided  to  pay  no  attention  to  the  invitation  of 
the  merchants  with  respect  to  the  proposed  tri- 
bunal. Inasmuch  as  the  merchants  decline  to 
recognize  the  unions,  the  unions  refuse  to  ap- 
point any  members  of  the  tribunal,  and  will 
only  do  so  when  they  are  given  to  understand 
that  the  men  they  may  appoint  are  to  be  re- 
garded as  official  representatives  of  their 
unions." 

"Answer  to  Proposition  of  the  Governor.  . 

"Nov.  8th,  18W. 

"To  His  Excellency,  Gov.  M.  J.  Foster- 
Dear  Sir:  According  to  agreement,  we  were 
to  give  you  an  answer  this  morning  in  regard 
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io  oerUda  propoeitlont  tbat  70a  have  sab- 
taHted;  Irat,  after  oonBideration  by  the  com- 
oiUees,  we  found  tbat  the  propoeuions  would 
lka?e  to  be  first  submitted  to  the  ezecutiTe 
"Committee  of  the  merchants'  body,  and  we 
have  not,  op  to  Uie  present  time,  beard  what 
action  was  taken  in  regard  to  the  matter.  In 
consideration  of  these  facts,  we  now  have  these 
propositions  to  submit,  and  will  have  to  stand 
on  them:  First.  We  are  willing  to  arbitrate 
•on.wages.  Second.  We  are  willing  to  arbitrate 
on  hours.  Third.  We  want  the  question  of 
'none  but  union  men  to  be  hired  when  avail 
«b1e,from  and  after  the  final  adoption  of  tariff 
•smd  hours/  to  be  accepted  without  arbitration. 

"James    Leonard,    Chairman. 

'*  John  Breen, 

"A.  M.  Keir, 

''John  Callagban, 

"James  Porter." 

"Prodamation. 

"Majoraliy  of  New  Orleans, ) 
City  Hall,  Noy.  9.  1892.      f 

"Cftisens  of  New  Orleans:  The  time  has 
«ome  when  I,  as  your  mayor,  feel  that  the 
foioes  placed  at  my  command  are  inadequate 
to  farther  protect  peaceable  citizens  and  their 
property,  owing  to  the  many  demands  made 
•on  tliem.  I  am  then  compelled  to  call 
upon  all  good  citizens  desirous  of  the  wel- 
fare and  ufety  of  the  city.  I,  therefore,  as 
your  chief  maglBtrate,do  hereby  issue  this,  my 
proclamation,  commanding  all  law-abiding 
and  I  law -loving  citizens  to  attend  at  the  cit> 
ball  tomorrow  (Thursday), Nov.  10, 1892. and 
then  and  there  to  be  sworn  in  as  special  offi* 
eers  to  aid  and  assist  the  organized  police  force 
of  this  city  ia  their  duties  incumbent  upon 
them. 

'*Giyen  under  my  hand  and  seal  of  ofBoe, 
^is  ninth  day  of  November,  in  the  year  of  our 
Lord  1892.  John  Fitzpatrick. 

"By  the  Mayor, 
"Clark  Steen,  Secretary." 

"Proclamation  of  the  Gk)yemor. 

"New  Orieans,  La.  Noy.  10,  1892. 
"To  the  People  of  New  Orleans:  The  con- 
•ditlon  of  adairs  prevailing  fai  your  city  durins 
the  past  ten  days;  the  danger  to  the  peace  ana 
good  order  of  this  community  arising  from  the 
paralysis  of  industry,  trade,  and  commerce, 
and  from  the  suspension  of  the  usual  means  of 
transportation;  the  insecurity  of  life  snd  prop- 
^'ty  caused  by  the  perturbed  state  of  the  public 
mind,  a|Kravated  by  the  closing  of  the  gas  and 
electric  light  worlu,  thus  holding  out  an  in- 
•centive  to  criminals  to  ply  their  vocation  in 
dtrkneas,— have  not  escaped  my  attention,  and 
have  caused  me  the  deepest  solicitude.  I  there- 
fore request  all  peaceable  citizens  not  to  con- 
gregate in  crowds  upon  the  streets  and 
tbonmgbfares,  and  I  urge  upon  them  to  dis- 
•eounteoance  all  undue  excitement  and  acts  of 
violence,  and  to  make  known  to  the  officers 
titmsted  with  the  administration  of  the  law 
aay  breaches  of  the  peace.  I  hereby  declare 
that  the  people  of  this  city  must  and  shall  be 
piotected  in  the  full  enjoyment  of  all  their 
^constttotloaal  rights  and  privileges.  All  the 
power  vested  in  me  by  the  constitution  and 
bws  of  this  state  shall  oe  devoted  to  the  pres- 
-srvatioa  of  the  peace,  tlie  maintenance  of  good 
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order,  and  the  protection  of  the  lives  and  prop* 
erty  of  the  citizens. 

"Murphy  J.  Poster, 

' '  Governor  of  Louisiana. " 

"The  goyemor  said  there  were  no  further 
orders  to  communicate  at  the  moment.  It  ia 
understood,  however,  that  orders  are  being 
issued  to  the  militia,  and  that,  after  the  rail- 
road presidents'  meeting  is  oyer,  an  effort  will 
be  made  to  start  the  street  cars.  The  compa- 
nies are  expected  to  furnish  the  drivers,  and 
the  entire  military  force  of  the  state,  with  the 
bodies  that  are  bein^  organized  as  recruits, 
will  housed  to  furnish  them  with  the  necessary 
protection.  That  will  settle  the  question  very 
soon  whether  the  rioters  or  the  legally  consti- 
tuted authorities  of  the  state  are  to  be  masters 
of  the  situation." 

The  defendants  urge  (5)  that  the  corporations 
of  the  various  labor  associations  made  defend- 
ants are  in  their  origin  and  purposes  innocent 
and  lawful.  I  belieye  this  to  be  true.  But 
associations  of  men,  like  individuals,  no  mat- 
ter how  worthy  their  general  character  may 
be,  when  charged  with  unlawful  combinations, 
and  when  the  charge  ia  fully  established,  can- 
not  escape  liability  on  the  ground  of  their 
commenaable  general  character.  In  determin- 
ing the  question  of  sufficiency  of  proof  of  an 
accusation  of  unlawful  intent,  worth  in  the 
accused  is  to  be  weighed;  but  when  the  proof 
of  the  charge  is  sufficient, — overwhelmingly 
sufficient, — the  original  purpose  of  an  associa- 
tion has  ceased  to  be  avidlable  aa  a  ground  of 
defense. 

The  defendants  urge  (0)  that  the  combination 
to  secure  or  compel  the  employment  of  none 
but  union  men  is  not  in  the  restraint  of  com- 
merce. To  determine  whether  the  proposition 
urged  as  a  defense  can  apply  to  this  case,  the 
case  must  first  be  stated  as  it  is  made  out  by 
the  established  facts.  The  case  is  this:  The 
combination  settine  out  to  secure  and  compel 
the  employment  of  none  but  union  men  in  a 
given  business,  as  a  means  to  effect  this  com- 
pulsion, flDslly  enforced  a  discontinuance  of 
labor  in  all  kmds  of  business,  including  the 
business  of  transportation  of  goods  and  mer- 
chandise which  were  in  transit  through  the  city 
of  New  Orleans,  from  state  to  state,  and  to  and 
from  foreign  countries.  When  the  case  is 
thus  stated,— and  it  must  be  so  stated  to  em- 
body the  facts  here  proven, — I  do  not  think 
there  can  be  any  question  but  that  the  combina- 
tion of  the  defendants  was  in  restraint  of  com- 
merce. 

I  have  thus  endeayored  to  state  and  deal 
with  the  various  grounds  of  defense  urged  be- 
fore me.  I  shall  now,  as  briefly  as  possible, 
state  the  case  as  it  ii  established  in  the  yolu- 
minous  record. 

A  difference  had  sprung  up  between  the 
warehousemen  and  their  employes  and  the 
principal  draymen  and  their  subordinatea. 
With  the  view  and  purpose  to  compel  an  ao- 
Quiescence  on  the  part  of  the  employera  in  the 
demands  of  the  employed,  it  was  finslly 
brought  about  by  the  employed  that  all  the 
union  men— that  is,  all  the  members  of  the 
various  labor  associations— were  made  by  their 
offlcera,  clothed  with  authority  under  the 
yarious  charters,  to  discontinue  business,  and 
one  of  these  kinds  of  bnshMM  was  transport- 
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ing  goods  which  were  being  coDveyed  from 
itate  to  state,  and  to  and  from  foreign  coud- 
triefl.  In  some  branches  of  business  tne  effort 
was  made  to  replace  tbc  union  men  by  other 
workmen.  This  was  resisted  by  the  intimida- 
tion springing  from  vast  throngs  of  the  union 
men  assembling  in  the  streets,  and  in  some  in- 
stances by  violence;  so  chat  the  result  was  that, 
by  the  intended  effects  of  the  doings  of  these 
defendants,  not  a  bale  of  goods  constituting 
the  commerce  of  the  country  could  be  moved. 
The  question  simply  is,  Do  these  facts  establish 
a  case  within  the  statute?  It  seems  to  me  this 
question  is  tantamount  to  the  question,  Could 
Uiere  be  a  case  under  the  statute?  It  is  con- 
ceded that  the  labor  organizations  were  at  the 
outset  lawful.  But,  when  lawful  forces  are 
put  into  unlawful  channels, — t.  e,  when  lawful 
associations  adopt  and  further  unlawful  pur- 
poses and  do  unlawful  acts, — the  associations 
themselves  become  unlawful.  The  evil,  as 
well  as  the  unlawfulness,  of  the  act  of  the 
defendants,  consists  in  this:  that,  until  certain 
demands  of  theirs  were  complied  with,  they  en- 
deavored to  prevent,  and  did  prevent,  every- 
body from  moving  the  commerce  of  the  coun- 
try. 

What  is  meant  by  "restraint  of  trade"  is 
well  defined  by  Chief  Justice  Savage  in  People 
V.  Fieli&r,  14  Wend.  18, 28  Am.  Dec.  501.  He 
8a>s:  "The  mechanic  is  not  obliged  by  law  to 
labor  for  any  particular  price.  He  may  say 
that  he  will  not  make  coarse  boots  for  less  than 


one  dollar  per  pair;  but  he  has  no  right  to 
that  no  other  mechanic  shall  make  them  for 
less.    Should  the  journeymen  bakers  refuse  to 
work  unless  for  enormous  wages,  which  the- 
master  bakers  could  not  afford  to  pay,  and 
should  they  compel  all  journeymen  in  the  city 
to  stop  work,  the  whole  population  must  be 
without   bread;   so  of  journeymen  tailors  or 
mechanics  of  any  description.     Such  combina- 
tions would  be  productive  of  derangement  aod 
confusion,  which  certainly  must  be  injurious - 
to  trade." 

It  is  the  successful  effort  of  the  combination 
of  the  defendants  to  intimidate  and  overawe 
others  who  were  at  work  in  conducting  or  car- 
rying on  the  commerce  of  the  country,  in 
which  the  court  finds  their  error  and  their 
violation  of  the  statute.  One  of  the  intended 
results  of  their  combined  action  was  the  forced 
stagnation  of  all  the  commerce  which  flowed 
through  New  Orleans.  This  intent  and  com- 
bined action  are  none  the  less  unlawful  be- 
cause they  included  in  their  scope  the  paral^  sis- 
of  all  other  business  within  the  city  as  well. 

For   these   reasons  I  think  the  ii\funciiot^ 
s?iinUd  tesue,* 


*Tlif8  decision  was  affirmed  by  the  circuit  oonrt. 
of  appeals  on  June  18, 1&9J.  on  the  (rrouod  that  tb*' 
court  will    not  reverse  an  Interlocutory   order 
ffrantinff  a  temporary  injunction,  unless  it  Is  clearly 
shown  tdat  It. was  improvldently  ipiuited.    [Ed.] 
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^1*  The  ordinance  of  the  dty  of  New 
Orleans  requiring  (under  penalties  In 
ease  of  refusal)  vendors  of  milk  to  the 

public  to  furnish  irratuitously,  on  appiicatlon  of 
sanitary  inspectors,  eamplee  of  milk,  not  exceed- 
ing one  half  pint,  for  inspection  and  analysis.  Is 
not  unconstitutional,  as  f  orcinjr  dairymen  to  fur- 
nish (evidence  aflrainsc  themselves;  as  talrinff 
private  property  for  public  use  without  compen- 
sation, and  without  due  process  of  law;  as  de- 
priving them  and  their  property  of  the  equal 
protection  of  the  laws,  and  denying  them  protec- 
tion in  person  and  property  from  unreasoDable 
searches  and  seizures,  and  authorizing  invasion 
of  the  same  without  warrant  founded  on  oath  or 
affirmation. 

8.   The  ordinance  is  not  unreasonable. 

vexatious,  and  oppressive,  but  a  legitimate  exer- 
cise of  the  police  power  for  the  public  health. 

(March  28, 1894.) 

APPEAL  hy  defendant  f rom  a  ludgment  of 
the  Recorder's  Court  for  the  City  of  New 
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Orleans  convicting  him  of  violating  a  city  or- 
dinance regulating  the  sale  of  milk.    Afflnned^ 

Tbc  facts  are  stated  in  the  opinion. 

Mr,  James  C.  Walker  for  appellant 

Mr.  Frank  McGloin,  for  appellee: 

The   Federal    Constitution  is  primarily   a. 
check  upon  federal  power;  it  exercises  no  re- 
straint upon  the  sovereign  powers  of  the  states, 
except  in  so  far  as  this  latier  effect  ia  dearly^ 
provided  for  in  the  instrument  Itself. 

United  States  v.  Crtiika/tank,  92  U.  8.  550^ 
551,  552,  28  L.  ed.  590,  591;  Morgan's  L.  dk  T. 
Ji,  <fc  8.  8.  Go,  V.  Louisiana  Board  of  Healthy 
118  U.  8.  467,  80  L.  ed.  242;  StoU  v.  Brennan 
(B.  Dak.)  Dec.  22,  1891;  Ex  parte  McNeely,  V^ 
L.  R  A.'  226,  86  W.  Va.  84. 

The  provisions  of  the  Federal  Const  itution 
forbidding  unreasonable  searches  and  seizures, 
and  prohibiting  the  taking  of  private  property 
for  public  purposes,  without  compensation^ 
made,  do  not  affect  state  legislation. 

The  provisions  of  the  Louisiana  constitution 
prohibiting  the  forcing  of  persons  to  testify 
against  themselves,  and  forbidding  searches 
and  seizures  for  procurement  of  evidence 
against  the  owner  or  possessor  in  a  criminal 
process,  do  not  apply,  in  prosecutions  for  vio- 
lations of  mere  municipal  police  ordinances. 

Dill.  *Mun.  Corp.  §  482;  Morano  y.  Nem 
Orleans,    2   La.  217;    First   Municipality  ef 


NOTS.— The  alx>ve  caae  touches  an  interestlDir 
question  of  increasing  Importance.  It  cites  the 
principal  authorities  upon  the  subject.  Some  of 
the  oases  authorise  the  in^peotor  to  pour  out  on 
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the  grouDd  milk  found  to  be  adulterated.  In 
spect  to  this  the  cases  on  destruction  of  property 
to  abate  a  nuisance  are  of  interest.  See  ruM  t^ 
Orlando  v.  Piagg  (FlaJ  19  L.  B.  A«  IML 


See  also  26  L.  R.  A.  641 ;  31  L.  R.  A.  163;  34  L.  R.  A.  318;  46  L.  R.  A.  433. 


im. 


StATB  ▼.  DUPAQt'JBB. 


X68 


Jfew  (Mean*  t.  OuUing,  4  La.  Ann.  885; 
Monroe  y.  Meuer,  85  La.  Ann.  1192;  i<tate  v. 
Htvchert,  42  Ia.  Ann.  372;  StaU  v.  ^w«*Y.  10 
L  &  A.  60,  42  La.  Ann.  1112;  State  v.  Dun- 
bar, 48  La.  Ann.  886;  8taU  v.  Foureade,  45 
La  Ann.  717. 

Tbe  ordinance  of  the  city  of  New  Orleans, 
Rquiring  milk  yendors  to  give  to  sanitary  in- 
spectoxB  a  sample  of  their  milk,  does  not  au- 
thorize the  inspector  to  take  against  the  will 
of  the  TeodoT,  such  sample,  and  it  therefore 
does  not  provide  for  a  seizure,  as  contemplated 
bj  the  constitution,  nor  does  it  make  tbe  fail- 
ure to  furnish  a  sample  a  confession  of  guilt, 
ud  it  is  not  compeUing  a  man  to  testify 
agBiDst  himself. 

This  ordinance,  if  in  any  way  involving  a 
malter  of  evidence,  is  intended  to  secure  proofs 
of  iDDocence,  and  not  of  guilt. 

StaU  V.  Davis,  108  Mo.  666. 

If  considered  a  seizure,  it  is  not  unreasonable, 
and  ODly  unreasonable  seizures  are  forbidden. 

Cm.  V.  Watts,  84  £y.  587;  Langdonv.  Peo- 
vie,  133  lil.  8S2. 

The  city  of  New  Orleans  has  full  authority 
to  prevent  the  sale  within  its  limits  of  adulter- 
ited  milk,  or  foods  unfit  for  human  consump- 
tion. 

Stats  V.  Labatut,  89  La.  Ann.  514;  StaU  v. 
Callae,  45  La.  Ann.  29;  Stats  v.  Foureade, 
tujna.  See  also  State  v.  Schleinmer,  10  L.  R. 
A  135.  42  La.  Ann.  1167. 

A  proper  system  or  method  of  inspection  is 
necessary  to  the  carrying  out  of  this  power, 
tD(f  is  implied  in  the  grant  to  prevent  sale  of 
adulterated  food  and  drink. 

Parker  &  Worthingtoo,  Public  Health  & 
Safety,  §  811;  Dill.  Mud.  Corp.  ed.  1890,  § 
890  (323);  Cooley,  Const.  Lim.  596;  StaU  v. 
Fosiick,  21  La.  Ann.  256;  Clark  v.  N^w  Or- 
Imm  Board  of  UsaWi,  80  La.  Ann.  1858. 

Inspection  may  be  precedent  to  privilege  of 
leliing,  or  subsequent. 

Parker  &  Worth!  ugton,  Public  Health  & 
Safeiv,  g  804;  Cam.  y.  CarUr,  182  Mass.  12. 

Sellers  of  milk  are  not  entitled  to  trade  free 
from  all  public  control. 

GniUotU  V.  New  Orleans,  12  La.  Aon.  482; 
Cm.  V.  Carter,  supra;  Pitkin  v.  Springfield, 
lia  Mass.  609;  Bertholf  v.  aReiUy,  74  N.  Y. 
509. 30  Am.  Bep.  828;  StaU  ▼.  Davis,  108  Mo. 
666. 

Persons  pursuing  a  calling  in  which  the  pub- 
lic health  is  inyolved.  deal  in  wares  in  which 
tbe  public  has  an  interest  as  well  aa  them- 
selves, and,  to  the  extent  necessarv  for  the  se- 
curing of  the  rights  of  the  public  in  the  prem- 
^,  they  can  be  compelled  to  submit^  to  efi9- 
dent  inspection. 

StaU  V.  Datis,  supra. 

The  trifling  loss  to  the  Tendors  of  milk,  im- 
posed by  tbe  ordinance  attacked,  is  a  cost  of 
inspection  proper,  and  as  such  imposed  justly 
upon  the  owner  of  the  property  to  be  in- 
ipected. 

lurntr  v.  Maryland,  107  U.  S.  88,  27  L.  ed. 
m\  Morgan's  L.  4bT.  R.&  S.  S.  Co.  v.  Louu- 
iena  Board  of  Ueafth,  118  U.  8.  466,  80  L.  ed. 
242;  8taU  ▼.  Fosdicl',  21  La.  Ann.  258;  Clark 
▼.  New  Orleans  Board  of  Health,  80  La.  Ann. 
1353.  See  also  CluirlotU,  C.  &  A.  R.  O0.  v. 
00^9, 142  U.  8.  886,  85  L.  ed.  1051. 
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Nieholls,  CK  J,,  delivered  the  opinion  of 
the  court: 

The  defendant,  having  been  sentenced  to  pay 
a  fine  of  $*25,  and,  on  default  of  payment,  to 
sufifer  imprisonment  for  thirty  days,  on  the 
charge  of  refusing,  in  violation  of  Ordinance 
No.  6598  of  tbe  city  of  New  Orleans,  approved 
August  2,  1892,  to  furnish  the  officers  of  the 
board  of  health  with  samples  of  the  milk  he 
was  supplying  to  his  customers,  has  appealed. 
The  constitutionality  of  the  ordinance  was  at- 
tacked on  several  grounds,  by  special  plea,  in 
the  magistrate's  court,  and  a  bill  of  exceptions 
reserved  to  the  overruling  of  the  same. 

The  ordinance  violated  is  as  follows:  "Sec- 
tion 1.  B%  it  ordaiDcd  by  the  common  council 
of  the  city  of  New  Orleans  that  the  standard 
by  which  the  adulteration  of  milk  shall  be 
considered  to  be  such  under  Ordioance  No. 
6022,  A.  8.,  adopted  June,  1879,  shall  be  as 
follows:  Normal  or  pure  milk  shall  be  consid- 
ered to  be  such  milk  as  will  upon  the  lest  thereof 
be  found  to  possess  a  mini  mum  specific  gravity 
actual  density  of  (1.029)  one  thousand  and 
twenty-nine  thousandths  at  sixty  degrees  Fah- 
renheit (60*  F)  and  shall  contain  not  less  than 
(18)  thirteen  pans  of  total  solids  in  one  hundred 
parts  of  milk  as  follows:  Butter  fat  (8^)  three 
and  one  half  per  centum,  solids  not  fat  (9^)  nine 
and  one  half  per  centum,  and  water  not  more 
than  (87)  eiehty-seven  per  centum.  Sec.  2. 
Be  it  ordained,"  etc.,  *Hhat  anv  milk  falling 
below  the  test  above  described  or  any  milk 
from  which  the  cream  has  been  removed  or  ta 
which  water,  foreign  fats,  coloring  matter  or 
any  other  foreien  or  extraneous  substance  has 
been  added  shall  be  considered  as  adulterated 
under  said  ordinance.  Sec.  8.  Be  it  ordained," 
etc.,  *'that  every  vendor  or  establishment  or 
person  who  sells  milk  shall  bo  obliged  to  fur- 
nish to  any  sanitary  officer  or  inspector  of  the 
board  of  health  of  the  s(at«  for  inspection  and 
analysis  on  application  therefor,  a  sample  of 
the  milk  sold  by  said  vendor  or  establishment 
or  person  from  the  can  or  other  vessel  from 
which  it  is  sold  to  the  public.  6aid  sample 
shall  not  exceed  one  half  pint  and  there  shall 
be  no  charge  therefor.  Sec.  4.  Be  it  ordained," 
etc..  "that  any  person  who  shall  be  found 
guilty  of  selling  milk  below  the  standard  here- 
inbefore fix«d  or  otherwise  adulterated  or. mod* 
ified  as  provided  under  section  two  of  this 
ordinance  or  refusing  to  furnish  the  samples  as 
hereinbefore  provided,  shall  be  subject  to  a  fine 
of  not  more  than  twenty-five  dollars  for  each 
and  every  offense  and  in  default  of  payment 
thereof  to  imprisonment  in  the  parish  prison 
for  a  period  of  not  over  thirty  days.  Said  fine 
or  imprisonment  to  be  enforced  by  any  court 
of  competent  Jurisdiction  within  the  corporate 
limits  of  the  city  of  New  Orleans." 

Appellant  contends  (1)  that  the  ordinance  de- 
prives dairymen  of  their  milk  without  com- 
pensation, and  without  uniform  rule  or  regula- 
tion; (2)  it  compels  dairymen  to  be  witnesses 
against  themselves,  and  to  furnish  samples  of 
milk  to  be  used  as  evidence  against  themselves, 
under  penalty  of  fine  or  imprisonment;  (8)  it 
denies  them  the  equal  protection  of  the  laws; 
(4)  it  denies  them  protection  in  the  enjoyment 
of  their  property;  (5)  it  denies  them  protection 
in  person  and  property  against  unreasonable 
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•earcbcs  and  seizures,  and  authorizes  the  lo- 
yasion  of  the  same  without  warrant  founded 
on  oath  or  affirmation;  (0)  it  subjects  them  to 
an  odious,  oppressive,  and  unreasonable  exac- 
tion, which  interferes  with  their  vocation, 
which  is  lawful  and  industrial,  and  not  injur- 
ious to  the  community;  (7)  it  deprives  dairy- 
men of  their  property  without  due  process  of 
iaw;  (8)  it  establishes  a  rule  of  evidence  and 
mode  of  proof  legislative  in  its  character,  and 
makes  the  same  conclusive  evidence  asrainst 

Sarties  accused  thereunder.  His  counsel  ad- 
itionally  maintains  that  the  ordinance  is  not 
within  the  scope  of  the  police  power  of  the 
city;  that,  considered  as  a  health  law,  it  bears 
no  substantial  relation  thereto:  that  it  delegates 
arbitrary  power  to  health  officers,  without  re- 
straint or  uniform  rule  or  regulation. 

We  think  that  the  objection  raised  to  the  or- 
dinance in  question,  as  establishing  a  rule  of 
evidence,  is  not  an  issue  in  this  esse.  Defend- 
ant was  not  on  trial  for  having  sold  and  adult- 
erated milk,  and  therefore  no  question  arose  in 
the  lower  court  upon  the  admissibility  or  effect 
of  evidence  against  him  based  upon  an  analysis 
made  from  a  sample  of  milk  taken  from  him 
under  protest,  or  by  compulsion,  under  the 
provisions  of  the  ordinance.  We  find  in 
Tiedeman's  Limitations  of  the  Police  Power  a 
note  on  page  292  to  the  effect  that  the  legisla- 
ture has  the  power,  in  an  act  forbidding  the 
sale  of  impure  or  adulterated  milk,  to  fix  a 
standard  by  which  it  shall  be  judged,  and,  as 
supporting  this  proposition,  the  following  cita- 
tion of  authorities:  People  v.  Cipperly,  101  N. 
Y.  684;  State  v.  amvth,  14  R  I.  100,  64  Am. 
Rep.  844;  Com.  v.  Watte,  11  Allen,  264,  87 
Am.  Dec.  711;  Com.  v.  Farren,  9  Allen,  489; 
Potineky  v.  PtopU,  78  N.  Y.  65. 

In  &Uite  y.  Voureade,  45  La.  Ann.  717,  we 
held  that,  ^under  the  powers  delegated  to  the 
city  of  New  Orleans  on  the  subject  of  the  reg- 
ulation of  the  milk  traffic,  the  city  council  had 
the  legal  right  to  adopt  a  standard.  Referrinir 
to  the  adoption  of  a  standard,  Parker  and 
Worthington,  in  their  work  on  Public  Health 
and  Safety,  say  in  section  801:  "In  some  of 
the  states  the  statutes  upon  this  subject  provide 
that  in  all  prosecutions  under  the  act,  if  it  be 
shown,  upon  analysis,  that  the  milk  sold,  or 
offered  for  sale,  contained  more  than  a  certain 
percentage  of  watery  fluids,  it  shall  be  deemed, 
for  the  purposes  of  the  act,  to  be  adulterated. 
These  provisions  are  valid,  as  they  merely  reg- 
ulate and  control  the  quality  of  an  article  of 
food,  in  the  interest  of  the  public  health,  and 
fix  a  standard  of  quality.  The  clause  does  not 
establish  a  rule  of  evidence  to  the  prejudice  of 
the  accused,  but  creates  and  defines  a  new 
offense.  It  is  the  purpose  of  the  statutes  to 
prohibit,  not  merely  dealing  in  milk  which  has 
been  adulterated,  but  also  the  dealing  in  milk 
of  such  inferior  quality  as  to  fall  l^low  the 
standard  required;"  citing  numerous  authori- 
ties. We  will  postpone  a  discussion  of  the 
correctness  of  these  statements  until  a  case 
comes  before  us  in  which  the  rights  of  the  ap- 
pellant are  claimed  to  have  been  illegally  af- 
fected through  the  ordinance,  as  *'  a  rule  of 
evidence." 

Most  of  the  questions  raised  in  this  litigation 
Were  directly  passed  upon  in  the  casu  of  Co^itX. 
y  Carter,  182  Mass.  12,  from  which  we  shall 
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quote  freely  later  on,  and  the  whole  subject  of 
the  regulation  of  the  milk  traffic  is  discussed  in 
Parker  and  Worthington's  Public  Health  and 
Safety,  ou  pages  845  to  849,  under  the  secHoos 
from  299  to  804.  The  last  section  (sec  804)  is 
as  follows:  "It  is  said  milk  dealers  may  be 
required  to  supply,  from  time  to  time,  samples 
of  milk  to  milk  inspectors,  for  analysis,  snd 
the  inspectors  may  be  authorized  to  take  sam- 
ples for  that  purpose,  and  to  condemn,  and 
pour  upon  the  ground,  or  return  to  the  person 
who  supplied  to  the  dealer,  any  milk  which, 
upon  inspection,  he  finds  to  be  adulterated,  or 
below  the  prescribed  standard.  Bhiven  v. 
Neicton,  46  N.  J.  L.  469;  EUuier  t.  MUUr,  10 
Hun,  435." 

The  question  of  the  general  powers  of  the 
city  of  J^ew  Orleans  over  the  subject  of  the 
regulation  of  the  sale  of  milk  within  Its  limits 
has  been  several  times  presented  to,  and  pnf^sed 
upon  by,  this  court  The  present  auit  does 
not  involve  an  issue  upon  the  general  power, 
but  upon  the  special  applications  of  the  power, 
as  attempted  to  be  made  through  the  ordinance 
whose  constitutionality  upon  the  specific 
grounds  urged  is  herein  attacked. 

We  do  not  think  the  attack  upon  the  ordi- 
nance, on  the  ground  that  it  forces  a  man  to 
furnish  evidence  against  himself,  is  well  made. 
On  this  point,  plaintiff's  counsel,  in  his  brief, 
contends  as  follows:    *'  The  object  of  the  or- 
dinance was  not  to  secure  evidence  against 
violation  of  the  law,  but  simply  to  secure  means 
for  proper  examination  of  the  milk  which  is 
being  sold,  upon  the  public  streets  and  places, 
to  inhabitants  of  New  Orleans.    Tlie   milk 
cannot  possibly  be  produced  before  the  courts, 
being  necessarily  destroyed  by  the  veiy  chemi- 
cal process  for  which  the  ordinance  provides. 
No  law  can  prevent  the  chemist  of  the  bonrd 
of  health  from  chemically  analyzing  the  milk 
which  vendors  are  selling,  and  from  testifying 
to  the  result  of  the  analysis.    Whether  the 
sample  analyzed  was  acquired  by  purchase  or 
seizure  would  render  the  effect  of  the  chemist's 
testimony  neither  more  favorable  nor  unfavor- 
able to  the  one  accused.    The  object  of  the 
ordinance  is  rather  (if  it  can  be  considered  as 
contemplating  the  furnishing  of  evidence)  the 
obtainance  oisatisfactory  evidence  of  the  yen- 
dor's  innocence,  than  of  his  guilt     Slate  y. 
Davie,  108  Mo.  666.     In  this  instance  the  mu- 
nicipal authorities  have  licensed  the  vendors  to 
sell,  and  waived  inspection  previoua  to  the 
taking  out  of  the  wares,  and  as  a  precaution, 
to  the  end  of  ascertaining  that  the  privilece 
given  is  not  being  abused,  required  the  vendors 
when  occasionally  called  upon,  to  furnish  a 
trifling  sample  from  their  stock.    This  is,  em- 
phatically, to  gather  assurance  of  their  good 
faith,  and  right  to  continue  in  the  callinglhey 
are  pursuing,  and  not  for  the  purpose  of  ex- 
torting eyioence  against  wrongdoers.     It  was 
not  presumed  the  vendors  were  intending  to 
violate  the  law. 

It  is  not  to  l>e  presumed  that  the  present  ap- 
pellant has  declined  to  give  a  sample,  in  this 
case,  because  of  the  fear  that  his  milk  would 
he  found  to  be  adulterated,  had  the  samples 
been  furnished.  If  the  original  seizure  or  tak- 
ing was  lustiflable,  the  fact  that  it  is  possible 
that  the  thing  may  serve  to  subsequently  fasten 
riminal  guilt  upoQ  the  poaseHor  cannot  ren* 
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der  the  teUng  nnlawf al.  Lanffdon  y.  People, 
188  Dl.  888.  Indeed,  the  courts  have  held 
tibat,  even  though  the  original  taking  were  a 
tieapaaat  the  results  of  the  taking  were  admis- 
iihle  in  evidence.  Qindrat  v.  fiapU,  188  111. 
108.  The  citj  having  a  right  to  license  the 
s^Hng  of  milk,  and  the  partieii  having  availed 
thenuelves  of  that  privilege  under  the  condi- 
tions stated,  the  wares  they  sell  become  prop- 
erty in  which  the  public  has  an  interest.  It  is 
that  public  interest  alone  in  the  foods  generally 
sold  which  Justifies  the  public  examination  of 
private  property.  If  the  public  have  such  in- 
terest In  ihe  wares  of  this  character,  to  be  dis- 
posed of  to  them,  that  same  public  have  a  cor- 
responding right  of  access  to  such  wares,  to 
the  extent  necessary  for  the  preservation  of 
their  rights  or  interests.  The  milk  sold  by  the 
milkmen  in  the  dtj  of  New  Orleans,  therefore, 
is  public  property,  as  well  as  pirivate,  to  the 
extent  that  the  public  have  the  right  to  effect- 
ively provide  for  its  purity,  and,  to  that  end, 
to  view  and  analyze  it." 

In  Cam.  v.  Carter,  182  Mass.  12,  the  supreme 
court  held  that  a  statute  of  that  state  authoriz- 
ing inspectors  of  milk  to  enter  all  carriages 
used  in  the  conveyance  of  milk,  and,  whenever 
they  have  reason  to  believe  any  milk  found 
therein  is  adulterated,  to  take  specimens  there- 
of, for  the  purpose  of  analyzing  or  otherwise 
satisfactorily  testing  the  same,  was  constitu- 
tional. Taking  up  the  particular  objection  we 
sre  now  considering,  it  said:  "Keither  is  the 
power  granted  in  violation  of  the  pro  visions  of 
article  12  of  the  Declaration  of  Rights, — that 
no  man  shall  be  compelled  to  give  evidence 
against  himself.  If  the  seizure  is  such  as  is 
authorized  by  the  constitution  and  a  law  passed 
in  pursuance  thereof,  the  fact  that  the  thing 
Kized  may  he  used  in  evidence  against  the  per- 
son from  whose  possession  it  is  taken  does  not 
render  the  seizure  itself  a  violation  of  the  dec- 
laration of  rights.     Com,  v.  Dana,  2  Met.  829, 

In  State  v.  DarU,  iupra,  the  supreme  court 
of  Missouri  held  that  statutes  of  the  state  pro- 
hibiting a  dru^^st  from  selling  liquor,  except 
on  the  prescriptions  of  h  physician,  and  declar- 
ing that  such  prescriptions  shall  be  carefully 
preserved,  and  produced  in  court,  or  before 
any  grand  jury,  whenever  required,  and  that, 
on' the  failure  of  the  druia:gist  to  produce  the 
aame,  he  shall  be  deemed  guilty  of  a  misde- 
meanor, were  not  in  conflict  with  the  article  of 
the  constitution  providing  that  no  person  shall 
be  required  to  furnish  evidence  in  a  criminal 
case  against  himself.  Referring  to  the  claim 
that  they  were,  the  court  said:  "We  think 
not.  The  right  to  sell  intoxicating  liquor  is 
not  a  right  or  privilege  accorded  to  every 
dtizeo.  The  state  has  the  right  to  control, 
regulate,  or  altogether  prohibit,  its  sale.  It 
has,  therefore,  the  undoubted  right  to  en- 
force such  conditions  upon  those  whom  it 
may  authorize  to  sell  such  liquors  as  it  may 
deem  necessary  to  properly  regulate  and 
control  its  use.  Austin  v.  State,  10  Mo.  591. 
Droggiais  had  not  given  an  unlimited  right 
to  ^  intoxicating  liquors.  .  .  .  There  can 
be  no  doubt  that  the  legislature  had  the 
right  to  impose  its  own  conditions  in  author- 
ing such  sales.  It  undertook  to  do  so  by 
the  provisions  of  section  4621.  which  limits 
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sales  to  those  made  under  the  written  prescrip- 
tion of  a  regularly  registered  and  practicing 
physician.  To  prevent  abuse  of  their  author- 
ity to  sell  as  a  covering  under  which  to  make 
unlawful  sales,  section  4622  requires  the  drug- 
gist to  preserve  aU  such  prescriptions,  and 
produce  them  in  court,  or  before  the  grand 
iury,  when  lawfully  required.  This  duty  was 
imposed  as  a  condition  upon  which  a  sale  was 
authorized.  The  prescriptions  thus  become 
the  license  or  justification  to  the  druggist  for 
making  sales  which  would  otherwise  be  un- 
lawful. As  evidence  of  authority  to  make 
particular  sales,  they  would  constitute  private 
papers  of  the  druggist,  but  could  not  be  re- 
garded as  evidence  of  crime,  but  rather  of  in- 
nocence. The  chief  purpose  of  their  preserva- 
tion, however,  was  evidently  that  they  might 
be  used  in  giving  aid  to  courts  and  grand 
Juries,  in  their  proper  and  lawful  endeavors  to 
control  and  regulate  the  sale  of  intoxicating 
liquors  within  the  limits  prescribed  by  the  leg- 
islature, and  in  the  investigation  of  matters  of 
public  concern.  In  these  respects,  all  the  pre- 
scriptions become  public,  and  not  private, 
Sapers,  and  the  druggist  merely  their  custo- 
ian.  It  could  notl^  insisted  that  the  pro- 
duction of  the  official  books  of  a  collector, 
treasurer,  or  other  public  officer  could  not  be 
required  in  the  investigation  of  his  accounts, 
or  used  in  evidence  against  him,  in  a  prosecu- 
tion for  official  misconduct.  The  obvious  rea- 
son is  that  the  books  are  not  the  private  prop- 
erty of  the  citizen,  but  the  public  records 
required  to  be  kept  by  the  officer.  The  law 
imposing  the  duty  upon  druggists  of  preserv- 
ing the  prescriptions  of  physicians  left  with 
them,  and  of  producing  them  before  the ^ rand 
jury,  is  as  clearly  required  as  the  duty  imposed 
by  law  upon  any  public  officer  to  keep  an  ac- 
count of  the  public  money  which  passes 
through  his  hands.  Our  conclusion  is  that 
section  4622  is  constitutional,  and  all  its  re- 
quirements may  be  lawfully  enforced."  This 
decision  was  referred  to  in  State  v.  Davis,  117 
Mo.  614,  and  the  principle  enunciated  therein 
was  reaffirmed. 

We  do  not  think  that  the  objections  urged 
by  appellant  to  the  ordinance,  that  it  deprives 
him  of  the  equal  protection  of  the  law;  that  it 
denies  him  protection  in  the  enjoyment  of  his 
property;  that  it  denies  him  protection  in  per- 
son and  property  against  unreasonable  searches 
and  seizures,  and  authorizes  the  invasion  of 
the  same  without  warrant  founded  on  ooth  or 
affirmation;  and  that  it  deprives  him  of  prop- 
erty and  liberty  without  due  process  of  law, — 
are  well  founded.  Defendant  has  selected  aa 
a  business  one  which,  improperly  conducted, 
in  the  hands  of  unscrupulous  men,  would  seri- 
ously affect  the  health  of  the  public.  It  is  no 
longer  a  debatable  question  whether  callings 
of  that  character  can  be  legally  brought  under 
reasonable  restraints  and  regulations  through 
the  exercise  of  the  police  power.  The  object 
of  the  ordinance  in  question  is  to  protect  the 
general  public  against  dishonest  vendors  of 
milk.  Its  eiffect  will  be,  not  only  not  to  injure 
appellant,  but  to  protect  him,  as  a  member  of 
the  public,  from  that  class  of  persons,  and.  in- 
cidentally, to  save  him,  as  an  honest  vendor  in 
that  business,  from  injurious  competition 
through  fraudulent  devices  and  ill  practices 
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Honest  TeodOrB  could  certainly  see  nothing  to 
flow  from  the  ordinance  but  proper  and  bene- 
ficial results.  They  certainly  should  raise  no 
complaint  at  having  their  own  actions  brought 
to  a  test,  when,  in  so  doing,  they  pur^  the 
business  of  disreputable  characters.  We  do 
not  think  the  ordinance  was  beyond  the  scope 
of  the  police  power  of  the  city,  nor  tbat,  con- 
sidered as  a  healih  ordinance,  it  bears  no  sub- 
stantial relation  thereto. 

We  are  of  the  opinion  that,  in  delegating  to 
the  common  council  the  powers  it  did,  the  leg- 
islature contemplated  that  it  would  adopt  a 
reasonable  system  to  render  the  power  effec- 
tive. We  agree  with  plaintiff's  counsel  that  a 
reasonable  method  of  inspection  of  the  milk 
offered  for  sale  to  the  public  falls  legitimately 
under  the  grant  of  power.  There  are  two 
methods  of  Inspection:  The  first  is  to  compel 
the  vendor  to  exhibit  the  articles  he  proposes 
to  dispose  of  to  a  public  officer,  as  a  condition 
preccKlent  to  their  sale;  but  inasmuch  as  there 
are  certain  cases  where  the  prior  inspection 
would  fail  of  accomplishing  its  purpose,  by 
reason  of  the  facility  offered  for  subsequently 
tampering  with  the  goods  inspected,  a  second 
system  is  often  had  recourse  to.  Under  this 
system  the  vendor  is  permitted  to  proceed  with 
his  sales  without  prior  inspection,  but  with  the 
obligation  to  submit  his  commodity  to  inspec- 
tors when  the  latter  think  it  necessary  to  de- 
mand an  examination.  The  penalty  is  laid 
upon  the  sale,  not  of  uninspected  wares,  but  of 
improper  ones.  We  are  of  the  opinion  that 
the  liability  at  any  moment  to  a  call  for  in- 
spection, together  with  the  dread  of  the  pen- 
alty following  detection,  operate  strongly,  by 
way  of  prevention,  against  the  perpetration  of 
frauds,  and,  as  counsel  well  says,  "are  the 
roost  effective  of  checks  against  the  sale  of 
adulterated  food,  and  the  object  of  the  law, 
otherwise  unattainable,  is  accomplished." 

We  have  already  referred  to  the  case  of 
Com.  V.  Carter^  182  Mass.  12,  as  presenting 
issues  almost  identical  with  those  presented 
here,  in  respect  to  a  statute  closely  resembling 
the  ordinance  we  are  now  considering.  In 
that  case  the  court  said :  '*It  is  said  that  the 
provision  is  unconstitutional  because  it  author- 
izes the  taking  of  property  without  consent  or 
compensation,  warrants  unreasonable  searches 
and  seizures,  compels  one  to  furnish  evidence 
against  himself,  and  is  not  within  the  police 
power  of  the  commonwealth.  An  anidysis  of 
a  specimen  of  milk  offered  for  sale  is  an  ap- 
propriate means  of  carrying  into  effect  the  var- 
ious provisions  of  the  statutes  regulating  the 
sale  of  milk  in  this  commonwealth.  In  the 
case  at  bar  the  can  of  milk  was  taken  from  a 
carriage  used  in  the  conveyance  of  milk,  and 
it  is  unnecessary  to  consider  whether  the  words 
of  the  section,  ^place  where  milk  Is  stored  or 
kept  for  sale,'  may  or  mav  not  include  a  dwell- 
ing house,  and  whether,  if  construed  to  include 
a  dwelling  house,  they  do  not  purport  to  give 
a  power  which  the  legislature  could  not  give, 
because  the  clause  authorizing  an  entry  is  sep- 
arable from  that  which  authorizes  an  entry 
into  all  carriages  used  in  the  conveyance  of 
milk."  Com,  v.  Dana,  2  Met.  829,  837.  ''If 
the  statute  had  required  that  all  milk  offered 
for  sale  should  first  be  inspected,  it  would  be 
hardly  contended  that  the  trifling  Injury  to 
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property  occasioned  by  takine  samples  for  in- 
spection would  be  such  a  taking  of  private 
property  for  public  use  as  to  require  that  com- 
pensation be  made  therefor.  Such  an  injury 
to  property  is  a  necessary  incident  to  the  en- 
forcement of  reasonable  regulations  affecting 
trade  in  food.  Private  propertv  is  held  sub- 
ject to  the  exercise  of  such  public  ri^bts  for 
the  common  benefit;  and.  in  the  case  of  licensed 
dealers  in  merchandise,  the  injury  suffered  by 
inspection  is  accompanied  by  advantages  which 
must  be  regaided  as  a  sufficient  compensation. 
Bancroft  v.  Cambridge,  126  Mass.  43S,  441. 
Instead  of  requiring  all  milk  offered  for  sale 
to  be  first  inspected,  the  legislature,  for  obvi- 
ous reasons,  has  permitted  licensed  dealers  to 
sell  milk  without  inspection;  has  imposed  pen- 
alties for  selling  adulterated  milk;  and  has 
provided  that,  when  the  inspector  of  milk  has 
reason  to  believe  that  an^  milk  may  be  adul- 
terated, he  may  take  specimens  thereof,  in  or- 
der that,  by  analysis,  he  may  determine 
whether  the  milk  has  been  adulterated.  Such 
a  seizure  of  milk  for  the  purpose  of  examina- 
tion is  a  reasonable  method  of  inspection,  and 
does  not  require  a  warrant.  It  is  a  8uperv1«:ioii, 
under  the  laws  of  the  state,  by  a  public  olLv.er, 
of  a  trade  which  concerns  the  public  health, 
and  it  is  within  the  police  power  of  the  com- 
monwealth. Com,  V.  Jjucey,  126  Mass.  269; 
Jones  V.  Boot,  6  Gray,  485.  There  is  nothing 
in  this  case  which  requires  us  to  determine  the 
rights  of  the  defendant  if  the  inspector  had  a^ 
tempted  to  take  a  larger  quantity  of  milk  for 
analysis  than  was  reasonably  necessary  for  the 
performance  of  his  duties.  We  have  nol 
found  it  necessary  to  consider  whether  the  de- 
fendant, by  voluntarily  accepting  a  license  to 
sell  milk,  has  not  assented  to  the  conditions 
and  regulations  which  the  legislature  has  seen 
fit  to  impose  upon  the  exercise  of  the  trade  li- 
censed. See  Pitkin  v.  Springfield,  112  Mass. 
609;  Bert/iolf  v.  O^jReily,  74  N.  Y.  509,  617,  30 
Am.  Rep.  828." 

Appellant  complains  that  the  ordinance  is 
vexatious  and  oppressive,  in  that  the  inspect- 
ors are  subjected  to  no  special  and  uniform 
rules  to  control  and  govern  their  action.  He 
claims  that  it  opens  the  door  to  favoritism,  and 
to  the  gratification  of  personal  spite  and  preju- 
dice: that  the  insx>ectors  may  harass  the  ven- 
dors of  milk  by  unnecessary  and  repeated  de- 
mands for  samples.  The  mere  fact  that 
powers  under  an  ordinance  may  be  abused 
does  not  make  the  ordinance  itself  illegal,  un- 
reasonable, or  oppressive.  It  is  very  diflicult 
to  so  hedge  in  power  conferred  as  to  withdraw 
from  it  opportunities  for  wrong^doing.  If  such 
wrongdoing  as  appellant  anticipates  were  to 
occur,  we  think  that  there  are  ample  remedies 
at  hand  to  correct  and  punish  it.  The  effi- 
ciency of  the  inspection  referred  to  in  this  case 
rests,  to  a  great  extent,  upon  the  very  uncer- 
tainty as  to  the  times  and  places  of  inspection 
of  which  counsel  complains.  It  would  be  an 
easy  matter  to  prepare  for  inspections,  if  par- 
ties knew  in  advance  precisely  when  and  where 
they  were  to  be  made.  For  the  reasons  herein 
assigned,  it  is  hereby  ordered,  adjudged,  and 
decreed  that  the  judgment  appealed  from  be, 
and  it  is  now,  afflrm^. 

Petition  for  rehearing  overruled  April  28, 
1894. 
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"The  duty  to  miiiiiiilae  loss  requires  a  buyer, 
upon  breacli  by  the  seller  of  a  coutraot  to  sell 
goods  upon  credit,  to  aocept  the  latter^s  uncon- 
ditional offer  to  Bell  at  a  reduced  price  for  cash 
on  delivery,  wbere  he  is  able  to  accept  It,  and 
roods  of  that  klud  and  quality  are  not  purchas- 
able from  other  parties. 

(Hay28,iaMj 

ERROR  to  the  arcuit  Court  of  the  United 
States  for  the  Weslem  Distiict  of  Michigan 
to  review  a  iudgment  in  favor  of  defendants 
in  a  proceeding  brought  to  recover  damages 
for  breach  of  a  contract  to  sell  and  deliver 
lumber.     Affirmed, 

The  facts  are  stated  in  the  opinion. 

Argued  before  Taft  and  Lurloo,  Circuit 
Jv<fge». 

Me9ar$,  Bundj'  ft  Travis,  for  plaintiffs 
in  error: 

The  goods  not  beine  obtainable  at  or  in  the 
vicinity  of  East  Jordan  there  could  not  be 
said  to  be  a  market  price  there,  and  a  rule 
differing  from  one  based  on  the  usual  market 
price  would  obtain.  The  defendant  knew 
that  plaintiff  bought  the  lumber  for  resale  at 
the  market  at  Tonawanda,  New  York. 

1  Sutherland,  Damages,  p.  91;Sedgw.  Dam- 
a^fcs,  8tb  ed.  §  789;  CoSdnirn  v.  Ashland  Lum- 
ber Go,  54  Wis.  619;  MeCormiek  Harvesting 
Mach,  Co.  V.  Jensen,  29  Neb.  102;  Johnson  v. 
AUen,l%  Ala.  892,  66  Am.  Rep.  84;  McDonald 
T.  Unaka  Timber  Co.  88  Tenn.  88. 

If,  when  a  vendor  has  contracted  to  furnish 
^oods  at  one  price,  which  he  finds  himself  un* 
able  or  unwilling  to  furnish,  be  can,  by  a 
mere  offer  to  furnish  the  property  in  the  fu- 
ture at  a  slightly  less  price,  mitigate  all  dam- 
ages for  a  breach  of  contract,  to  the  point  of 
their  extinction  or  throw  upon  the  other  party 
the  burden  of  showing  that  he  could  not  or 
would  not  comply  with  this  second  offer,  or 
leave  the  vendee  the  chance  of  not  getting  the 
desired  property  at  all,  or  recover  any  dam- 
«ges  for  a  breach  of  the  original  contract,  a 
'▼endor  would  seem  to  have  an  easy  escape 
from  his  contract  obligations. 

The  vendors  had  contracted  to  deliver,  dur- 
ing the  shipping  season  of  1890, 1,050,000  feet 
of  lumber,  and  on  July  80,  when  the  season 
bad  more  than  half  passed,  the  vendor  had 
only  about  160,000  feet  ready  for  shipment. 


Nora.~Tbe  application  of  the  well- settled  rule 
•M  to  the  duty  to  keep  down  damages  to  the  above 
<sm  80  as  to  compel  the  party  damaged  to  accept 
a  new  offer  made  by  the  other  party  who  had 
^Koken  tbeJr  contract  in  order  to  prevent  mreater 
^smaices  from  such  breach  is  somewhat  strlklnir. 

For  other  lllustratlonii  of  the  rule,  see  factors  ft 
"IViders  Ins.  Co.  v.  Werlein  (La.;  11  L.  B.  A.  861; 
Ovens  V.  Baltimore  ft  O.  B.  Oo.  (0.  a  &  D.  Ohio)  1 
LR.AW. 
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or  about  one  seventh  of  the  amount  contracted 
for;  yet,  under  the  ruling  if  the  vendor  shall 
then  refuse  to  keep  the  contract  as  originally 
made,  and  make  a  new  offer  conceding  a  few 
cents  per  thousand  feet,  he  can  escape  the  con- 
sequences of  his  default,  unless  the  vendee 
should  be  first  put  to  the  trouble  and  expense 
of  investigating  the  ability  and  willingness  of 
the  vendor  to  do  in  the  future  what  he  has 
manifestly  shown  himself  unable  to  do  in  the 
past.  And  this  he  must  do  before  the  vendee 
could  seek  to  recoup  himself  In  some  other 
market. 

How  many  new  contracts  can  a  vendee  be 
compelled  to  make  by  mere  offers  of  new 
terms,  before  he  can  finally  recover  for  the 
breach  of  one. 

This  question  of  mitigation  of  damages  has 
been  substantially  ruled  upon  in  Iowa  in  a 
similar  case,  where  no  question  whatever  had 
been  made  of  the  ability  of  vendor  to  comply 
with  a  second  offer  to  sell  for  cash  when  credit 
had  originally  been  stipulated  for. 

Louis  Cook  Mfg.  Co.  v.  Randall,  62  Iowa, 
244.  Sec  also  Ha'cemeyer  v.  CunningMm,  86 
Barb.  615;  Sedgw.  Damages,  g  741. 

Mfssrs.  Walpole  Wood  and  Tagrmrtf 
Knappen  ft  Denison,  for  defendant  m  er- 
ror: 

It  is  the  duty  of  one  whose  contract  rights 
are  violated  to  do  all  reasonably  in  his  power 
to  mitigate  the  damages,  to  lessen  the  amount 
of  his  loss.  This  principle  is  applied  to  every 
form  of  action  for  damages,  not  only  to  cases 
of  negligent  injury — 

Dennis  v.  liuyck,  48  Mich.  620,  42  Am.  Rep. 
479;  TaOey  v.  Courter,  93  Mich.  473;  RicJiter 
V.  Harper,  95  Mich.  821;  Lyons  v.  Erie  R.  Co. 
67  N.  Y.  489;  Page  v.  Bumpter,  53  Wis.  652; 
Plummer  v.  Penobscot  Lumbering  Asso.  67  Me. 
863;  Owens  v.  Baltimore  <fe  0.  R.  Co,  86  Fed. 
Rep.  715;  Ehrgott  v.  New  York,  96  N.  Y.  266, 
48  Am.  Rep.  622;  Rice  v.  Des  Moines.  40  Iowa. 
638;  French  v.  Vining,  102  Mass.  132,  8  Am. 
Rep.  400;  LiUle  v.  McGuire,  48  Iowa,  447; 
Cincinnati  A  C.  Air  Line  R  Go.  v.  Rodgers, 
24  Ind.  108;  Indianapolis,  B.  A  W.  R.  Co.  v. 
Birney,  71  Dl.  891;  Kansas  Pae.  R.  Co.  v.  Mihl 
man,  17  Ean.  224. 

But  also  in  cases  of  contracts. 

Mather  v.  Butler  County,  28  Iowa,  269; 
Heamlon  v.  Kramer ^\  Ind.  2A\\Williams  v. 
Chicago  Coal  Co.  60  III.  149;  Qreen  v.  Williams, 
45  III.  206;  Dobbins  v.  Duguid,  66  111.  464; 
MiUer  v.  Mariner's  Church  JYustees^  7  Me.  51, 
20  Am.  Dec.  841;  Grindle  v.  Eastern  Exp.  Co. 
67  Me.  817,  24  Am.  Rep.  81;  Hayden  v.  Cabot, 
17  Mass.  169;  Champlatn  v.  Detroit  Stamping 
Co.  68  Mich.  288;  Haines  v.  Beach,  90  Mich. 
668;  Campbell  Y.Miltenb&rger,  26  La.  Ann.  72; 
Le  Blanche  v.  London  db  If.  W.  R.  Co.  L.  R.  1 
C.  P.  Div.  286;  Hamilton  v.  MePherson,  28  N. 
Y.  72,  84  Am.  Dec.  880;  Dillon  v.  Anderson, 
43  N.  Y.  2Sl;  Warren  v.  Stoddart,  106  U.  8. 
224,  26  L.  ed.  1117;  Cook  v.  Soule,  66  N.  Y. 
420;  Persons  v.  Sutton,  06  N.  Y.  92;  Frick  Co. 
V.  Falk,  60  Kan.  644;  Beymer  v.  McBride,  87 
Iowa,  114;  Heckseher  v.  McCrea,  24  Wend.  804. 

Had  there  been  no  market  for  the  lumber  in 
question  at  East  Jordan  or  vidnity,  evidence 
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of  valae  at  places  not  distant  might  be  taken, 
not  for  the  purpose  of  establishing  the  price  at 
another  place,  but  for  the  purpose  of  showing 
the  market  price  at  the  place  of  delivery;  but 
it  is  only  when  it  is  shown  that  there  is  no 
market  at  or  near  the  place  of  delivery  that 
the  market  price  at  a  remote  place  becomes 
material,  and  then  only  for  tne  purpose  of 
helping  to  arrive  at  the  price  at  the  place  of 
delivery. 

2  Benjamin,  Sales,  §  1805,  and  note,  and 
numerous  cases  cited ;  Grand  Tower  Min., 
Mfg.  db  Tranap,  Go.  v.  Phillips,  90  U.  8.  28 
Wall.  471-479.  23  L.  ed.  71-74;  2  Sutherland. 
Damages,  pp.  865>869,  878,  and  numerous 
cases  cited;  Chadwicfc  v.  ButUr,  28  Mich.  849; 
Denver,  T,  4b  Q,  R.  Co.  v.  Hvtcfiins,  81  Neb. 
572;  FavlknevY,  Cloeter,  79  Iowa,  15;  OriJfUh 
▼.  Ldke  (Tex.)  Oct.  28, 1889;  Orifflthy,  Kansas 
City,  Material  A  Constr.  Co.  46  Mo.  App.  589. 

A  market  and  a  market  price  at  East  Jordan 
being  esiablished,  is  this  market  price  greater 
than  the  contract  price,  and  if  so,  how  much 
greater?  If  no  greater,  plaintiff  could  recoyer 
ftt  most,  merely  nominal  damages. 

2  Sutherland,  Damages,  p.  875. 

Even  were  it  conceded  that  the  cash  basis 
might  be  more  unfavorable  than  the  one  for 
credit,  plaintiff  must  still  fail,  for  he  makes 
no  attempt  to  show  the  measure  of  such  al- 
leged increase. 

Esterly  Harvesting  Maeh.  Go,  v.  Frolkei/,  84 
Neb.  110. 

In  ordinary  cases  interest  is  a  sufficient  legal 
compensation  for  deprivation  of  the  use  of 
money. 

Clark  V.  Craiff,  29  Mich.  897. 

Interest  on  the  value  of  the  property  with- 
held is  now  generally  regarded,  in  the  absence 
of  special  considerations,  as  the  proper  measure 
of  damages,  not  only  in  trespass  and  trover — 

Ripfey  v.  Davis,  15  Mich.  75,  90  Am.  Dec. 
262;  Rurk  v.  Webb,  32  Mich.  173;  AUen  v.  Kin- 
yon,  41  Mich.  282:TFoorf«  v.  Oaar.  93  Mich. 
143;  1  Sutherland,  Damages,  pp.  173,  174. 

And  in  replevin,  where  plaintiff  elects  to 
proceed  for  the  value  of  the  property — 

Hanselman  v.  Kegels  60  Mich.  540;  Just  v. 
Porter,  64  Mich.  565. 

But  the  rule  is  applied  in  other  classes  of 
cases  as  well,  and  is  one  of  general  applica- 
tion. 

DatU  ▼.  Strobridge,  44  Mich.  157;  Snow  v. 
Nowlin,  48  Mich.  883;  Cook  v.  Perry,  Id.  628; 
Qrosvenor  v.  Ellis,  44  Mich.  452;  Hamilton  v. 
Billingsley,  87  Mich.  107. 

It  was  his  plain  legal  duty  to  so  minimize 
his  damage,  and  his  recovery  could  not  exceed 
the  interest  which  he  would  thus  be  entitled 
to  recover. 

Warren  ▼.  BtoddaH,  105  U.  S.  224,  26  L. 
ed.  1117. 

Lurion,  Circuit  Judge,  delivered  the  opin- 
ion of  the  court.: 

This  is  an  action  for  breach  of  a  contract 
of  sale  brought  by  the  buyers  against  the  sel- 
lers for  failure  to  deliver  a  large  quantity  of 
lumber  according  to  the  terms  of  the  agree- 
ment. The  lumber  was  to  be  delivered  by 
the  defendants  at  their  mill,  on  vessels  to  lie 
furnished  by  the  plaintiffs,  during  the  ship- 
pin/r  season  of  1890.     As  each  cargo  was  re- 
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ceived,  the  buyer  was  to  give  acceptances^ 
payable  in  ninety  davs.  After  the  delivery  of 
one  cargo,  the  defendants  refused,  for  no  suffi- 
cient reason,  to  deliver  the  remainder  upoi» 
the  terms  of  the  bargain,  but  offered  to  sap- 
ply  the  lumber  needed  to  complete  the  bill« 
at  a  reduction  of  50  cents  on  each  1,000  feet, 
for  cash  on  delivery  over  the  rail  of  plain- 
tiffs' vessels  and  at  the  time  when  delivery 
was  required  by  the  broken  agreement.     The 
buyers  stood  upon  their  contract,  and  de- 
manded delivery  upon  the  credit  therein  stip- 
ulated, and  refused  to  take  the  lumber  offered 
by  the  delinquent  sellers  on  any  other  terms- 
than  those  contained  in  the  agreement.   There- 
was  evidence  tending  to  show  that  the  quan- 
tity and  ^ualit^  of  lumber  contracted  for,  and! 
of  the  dimensions  designated,  could  not  be- 
procured  at  the  price  of  delivery  from  otherB* 
than  the  defendants,  or  at  any  other  avail- 
able market  in  time  for  shipnient  according 
to  the  terms  of  the  contract ;  that  the  lumber 
was  intended  for  resale  at  Tonawanda,  N. 
Y.  ;  that  defendants  were  so  informed ;  and* 
that  the  market  value  of  such  lumber  at. 
Tonawanda,    after    deducting    freight   and^ 
hauling,  was  considerably  above  the  contract- 
price.  ~ 

The  evidence  of  the  plaintiffs  established 
that  the  defendants  were  able  to  comply  witkk 
their  proposal  to  deliver  the  lumber  required 
by  the  agreement  during  the  period  fixed  for 
delivery  in  the  agreement.  This  makes  it. 
unnecessary  to  consider  the  plaintiffs*  assign- 
ment of  error  to  the  ruling  of  the  court  that 
the  burden  of  proof  was  on  the  plaintiffs- 
to  show  that  defendants  could  not  have  com- 
plied with  their  offer  to  fill  out  the  bill  for 
cash  at  a  reduced  price. 

There  was  a  jury  and  verdict  for  the  de- 
fendants in  compliance  with  a  charge  to  that 
effect. 

The  case  must  turn  upon  the  error  assisued 
upon  the  charge  of  the  court,  the  other  errors 
assigned  being  immaterial. 

The  view  of   the  circuit  court  upon  the 
question  of  law  upon  which  this  case  in  its 
present  attitude  must  turn,  as  expressed  in 
the  rulings  and  charge,  is  well  summarized 
in  the  concluding  paragraph  taken  from  the 
charge:    "In  this  case  the  court   is  of   the- 
opinion  that  upon  the  case  made  by  the  plain- 
tiff, although  he  has  established  a  breach  oT 
contract,  yet  the  evidence  shows  that  the  de- 
fendants offered  to  furnish  the  identical  arti- 
cles contracted  for  at  a  price  not  greater  than 
the  contract  price,  and  so  no  legal  damage^ 
has  resulted  to  the  plaintiff  in  consequence^ 
of  the  breach  of  the  contract,  and   for  that- 
renson  the  plaintiff  is  not  entitled  to  recover. 
This  being  the  judgment  of  the  court,  as  a 
matter  of  law  upon  the  facts,  as  the  plaintiff 
claims  them  to   be,  there  remains  only  t he- 
duty  of  rendering  a  verdict  for  the  defend- 
ants." 

The  general  rule  is  that,  for  a  breach  of 
contract  to  deliver  goods  under  an  executory^ 
contract  of  sale,  the  measure  of  recovery  is 
the  difference  between  the  contract  price  and 
the  market  value  at  the  place  of  delivery  at 
the  time  the  contract  was  broken.     If    the- 

floods  cannot  be  procured  at  the  place  of  de- 
ivery,  then  resort  must  be  had  to  the  nearest 
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available  market.  Qramd  Taiur  Min.,  2ffg. 
d  Transp.  Co.  T.  PAttfipt,  90  U.  8.  28 
Wall.  471,  98  L.  ed.  71.  The  damage  thus 
meaaured  is  the  ordinair  and  usual  damage 
incident  to  such  a  breacn,  and  is  Teooverable 
under  a  declaration  which  simply  sets  out 
the  contract  and  the  breach.  Plaintiffs' 
declaration  contains  the  usual  common- law 
oounts.  Under  the  practice  in  Michigan,  the 
defendants  demanded  from  the  plaintiffs  a 
bill  of  particulars,  setting  out  the  praticular 
damages  they  bad  sustained.  The  bill  was 
deliveied,  but  it  did  not  show  any  damaffes 
other  than  the  general  damages  recoverable 
nnder  a  general  count. 

It  is  true  that  a  plaintiff  is  not  alwasrs 
limited  to  the  recoyery  of  general  damages. 
There  may  be  such  special  circumstances  as 
will  entitle  him  to  recover  special  damages, 
"which  are  such  as  are  a  natural  and  proxi- 
mate consequence  of  the  breach,  although  not 
in  general  following  as  its  immediate  effects. " 
Bat,  if  the  plaintiff  has  sustained  other 
damages  than  tiiose  which  usually  flow  from 
an  ordinary  breach  of  such  a  contract,  he 
must  in  his  pleading  particularize  bis  special 
loss,  so  that  the  defendant  may  prepare  him- 
self with  evidence  to  meet  such  unusual 
claim.  Benjamin,  Sales,  g  870 ;  ParsonM  v. 
Sutton,  M  W.  Y.  96 ;  Barrow  v.  Amavd,  8 
Q.  B.  604.  Neither  the  declaration  nor  the 
bill  of  particulars  sets  out  or  particularizes 
any  special  damages  sustained  by  plaintiffs. 
They  are  therefore  limited  to  ** general  dam- 
ages, "  which,  for  such  a  breach  as  the  one 
declared  on,  are  measured  by  the  difference 
between  what  they  bad  agreeii  to  pay  and  the 
sum  for  which  tliey  could  have  supplied 
themselves  with  lumber  of  the  same  character 
at  the  place  of  delivery,  or,  if  not  obtainable 
there,  then  at  the  nearest  available  marlcet, 
plus  any  additional  freight  resulting  from 
the  breach.  In  case  of  such  breach,  the 
plaintiffs  are  entitled  only  to  indemnity  in 
a  sum  equal  to  the  loss  they  have  sustained 
as  a  cousequence.  Hence  it  results  that  if 
the  plaintiffs  arc  able  to  replace  the  goods 
by  others,  bought  at  a  less  or  equal  price  at 
the  place  of  delivery,  or  other  near  and 
available  market,  they  have  sustained  no 
loss,  and  are  entitled  at  best  to  nothing  more 
than  nominal  damages.  Neither  the  dec- 
laration nor  bill  of  particulars  alleges  any 
inability  to  pay  cash,  as  demanded  by  the 
defendants.  We  do  not,  therefore,  consider 
whether  special  damages  might  not,  under 
some  circumstances,  be  recovered,  which 
were  sustained  by  reason  of  the  inability  of 
plaintiffs  to  pay  cash  for  lumber  to  replace 
that  which  defendants  had  contracted  to  sell 
them  on  credit.  It  follows  that  if  plaintiffs 
were  able  to  buy,  and  did  not,  tbe^  cannot 
throw  upon  the  defendants  any  special  losses 
incident  to  their  own  failure  to  mitigate  the 
injury  at  far  as  they  reasonably  could. 
Sedgw.  Damages.  8th  cd.  §  741 ;  Manh  v. 
McPherton,  105  U.  8.  709,  26  L.  ed.  1189; 
Warren,  y.  Stoddari,  106  U.  8.  224,  26  L.  ed. 
1117. 

The  ground  upon  which  the  defendants  re- 
fused to  carry  out  the  sale  was  ostensibly 
their  unwillingness  to  extend  to  the  plain- 
tiffs the  credit  of  ninety  days  provided  for 


in  the  agreement  of  aale.    They  haye  not 
endeavored  to  show  that  there  were  any  cir- 
cumstances which  Justified  this  breach  of  Xh» 
agreement.     Credit  is  often  a  material  ele- 
ment in  a  contract  of  sale,  whereby  the  buyer 
is  enabled  to  operate  upon  the  capital  of  the- 
seller.    Credit  extended  without  interest  is, 
in  effect,  a  sale  at  the  stipulated  price  less- 
the  interest  for  the  period  oi  <»redit.    The 
damage  for  a  breach  of  contract  to  pay  monej 
at  a  particular  date  is  the  lawful  rate  of  in- 
terest for  the  period  of  default,  unless  some 
other  penalty  is  imposed  by  the  agreement. 
So  it  would  seem  that  if  the  buyer,  in  order 
to  supply  himself  with  the  articles  which  the 
seller  was  obligated  to  sell,  is  compelled  to> 
buy  from  another,  and  to  pay  cash,  one  ele- 
ment of  recovery  for  the  breach  would  be  in- 
terest upon  his  purchase  for  the  period  of 
credit.    It  is  the  well-settled  duty  of   the 
buyer,  when  the  seller  refuses  to  deliver  the 
goods  contracted  for,  to  do  nothing  to  ag- 
gravate his  injury.    Indeed,  he  must  do  al> 
that  he  reasonably  can  to  mitigate  the  loss. 
If  the  buyer  could  have  supplied  himself 
with  goods  of  like  kind,  at  the  place  of  de- 
livery or  other  available  market,  at  the  time 
the  contract  was  broken,  and  neglected  to  do> 
so,  whereby  he  suffered  special  damages  by 
reason  of  the  breach,  he  will  not  be  suffered 
to  recompense  himself  for  such  special  dam- 
age, for  the  reason  that  to  that  extent  he  has. 
needlessly  aggravated  the  loss.     The  conten- 
tion of  the  plaintiffs  is  that  they  could  not 
supply  themselves  at  the  time  the  contract 
was  broken  with  lumber  of  the  qualities  and 
sizes  mentioned  in  their  contract,  either  at 
the  place  of  delivery  or  at  any  other  avail- 
able market ;  that  they  were  not  required  to- 
buy  from  the  defendants,  who  were  already 
in  default ;  that  to  have  bought  from  them 
would  operate  both  to  encourage  breaches  of 
contracts,  and  would  have  been  a  waiver  of 
all  other  right  of  recovery  for  the  breach  of 
their  agreement;  that  to  have  accepted  the 
proposal  of  the  defendants  to  supply  them 
for  cash  at  the  reduced  price  would  simply 
have  been  to  substitute  one  contract  for  an- 
other, thereby  enabling  defendants  to  escape 
all  liability  for  a  deliberate  and  indefensible 
violation   of  the   barjjain.     They  therefore 
insist  that  the  measure  of  damage  was  the 
difference  between    the   contract   price   and 
the  market  value  at  Tonawanda,  N.  Y.,  ]ess> 
freights  to  that  point:  tlic  evidence  showing 
that  the  lumber  was  bought  for  resale  at  Ton- 
awanda, and  that  defendants  were  informed 
of  that  purpose. 

For  a  breach  of  contract  of  sale,  the  law 
imposes  no  damages  by  way  of  punishment. 
The  innocent  party  is  simply  entitled  to  re- 
cover his  real  loss.    If  the  market  value  is- 
less  than  the  contract  price,  the  buyer  has- 
sustained  no  loss.    This  is  axiomatic,  and 
needs  no  citation  of  authority.-    If  the  plain- 
tiffs could  have  bought  at  East  Jordan,  or  at 
any  other  convenient  and  available  market,  at 
the  time  of  the  breach,  lumber  of  like  kinds, 
at  the  same  price  or  a  less  price,  it  would  be 
clear  that  they  would  have  sustained  no  gen- 
eral damages.     If  they  refused  to  avail  them- 
selves of  such  opportunity,  and  thereby  sus- 
tained special  and  unusual  loss,  by  reason  of 
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not  hayiog  lumber  of  the  kinds  called  for  by 
the  contract,  or  by  being  deprived  of  a  profit 
resulting  from  a  resale  at  1^>na^vnnda,  they 
<»uld  nor  recover  such  special  damage,  for 
-fluch  damage  might  have  been  avoided  by  re- 

Ftlacinff  the  undelivered  lumber  by  other  or 
ike  kinds.  The  fact  that  they  could  only 
buy  from  the  defendants  does  not  affect  the 
•duty  of  plaintiffs  to  minimize  their  loss  as  far 
as  they  reasonably  could.  The  offer  to  sell 
for  cash  at  a  reduced  price  more  than  equal- 
ized the  interest  for  ninety  days,  which  was 
the  value  of  credit.  There  seems  to  be  no  in- 
'surmountable  objection  in  thus  permitting  a 
delinquent  contractor  to  minimize  his  loss. 
The  obligation  on  the  buyer  to  mitigate  his 
loss,  by  reason  of  the  seller's  refusal  to  carry 
out  such  a  sale,  is  not  relaxed  because  the  de- 
linquent seller  affords  the  only  opportunity 
for  such  reduction  of  the  buyer's  damage. 
Warren  v.  Stoddart,  106  U.  8.  224,  26  L.  ed. 
1117;  De^e  v.  Lewis,  61  111.  254. 

In  Warren  y.  Stoddart,  above  cited,  the 
•essential  facts  were  these :  Stoddart  &  Co. 
were  publishers  of  an  edition  of  the  Encvclo- 
«pedia  Britannica.  It  was  a  book  sold  only  by 
subscription.  Certain  territory  was  assigned 
to  the  plaintiff,  in  which  he  was  to  have  the 
•exclusive  right  to  sell  the  book  on  subscrip- 
tion. He  was  to  have  the  book  on  a  credit 
of  thirty  days,  thus  enabling  him  to  deliver 
it  to  his  subscribers,  and  obtain  the  means  to 
make  his  own  payments.  Warren  obtained  a 
large  number  of  subscriptions  to  Stoddart's 
publication.  After  delivering  a  few  num- 
1)ers,  he  ceased  to  canvass  for  the  Stoddart 
publication,  and  became  a  canvasser  for  a 
rival  edition.  Thereupon  Stoddart  refused 
to  extend  further  ctedit  to  Warren,  and  de- 
manded cash  on  all  his  orders  to  supply  his 
subscri  hers  for  the  Stoddart  ed  i tlon.  Warren 
demanded  credit,  and  refused  to  pay  cash. 
Being  unable  to  get  the  Stoddart  edition  from 
any  other  source,  he,  at  great  expense  to  him- 
self, substituted  the  Scotch,  or  rival  edition, 
with  which  he  furnished  his  subscribers  for 
Stoddart's  edition.  For  the  loss  thus  sus- 
tained he  sued.  After  discussing  the  effect 
upon  Warren's  contract,  because  of  his  ceas- 
ing to  canvass  for  Stoddart  and  taking  up  a 
rival  work,  the  court  proceeded  to  decide  the 
oase  upon  the  second  ground  of  defense  pre- 
sented, sajring:  ^'But,  even  conceding  that 
the  provision  referred  to  remained  in  force 
after  Warren  had  declined  to  go  on  under  the 
•contract,  it  does  not  follow  that,  upon  the 
refusal  of  Stoddart  to  give  Warren  a  credit 
of  thirty  days  upon  the  books,  the  latter  could 
obtain  a  cancellation  of  the  orders  he  had 
taken  for  Stoddart's  reprint,  and  substitute 
orders  for  the  Scotch  edition,  and  charire  the 
expense  of  so  doing  to  Stoddart.  The  claim 
that,  upon  a  simple  refusal  of  Stoddart  to  al- 
low him  a  thirty-days  credit  upon  the  books 
as  he  ordered  them,  he  could  go  on  and  sub- 
atitute  other  orders  for  another  book,  and 
•charge  Stoddart  with  the  expense  of  substi- 
tution, amounting  to  $80,000,  is,  to  say  the 
least,  a  remarkable  one.  The  damage  sus- 
tained hy  Warren  because  he  did  not  get  the 
thirty-days  credit  which  he  thinks  he  was 
entitled  to  is  not  to  be  measured  in  that  way. 
The  rule  is  that  where  a  party  is  entitled  to 
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the  benefit  of  a  contract,  and  can  save  him- 
self from  a  loss  arising  from  a  breach  of  it 
at  a  trifling  expense  or  with  reasonable  ex- 
ertions, it  is  his  duty  to  do  it,  and  be  cab 
charge  the  delinquent  with  such  damag^es 
only  as  with  reasonable  endeavors  and  ex- 
pense he  could  not  prevent.  Wiekar  t.  Mop- 
pock,  78  U.  S.  6  Wall.  »4.  18  L.  ed.  753; 
Miller  v.  Mariner'e  Church  Trustees,  7  Me. 
61,  20  Am.  Dec.  841 ;  RusaeU  v.  ButterfiOd, 
21  Wend.  800 ;  United  States  v.  Burnham,  1 
Mason,  57,  Fed.  Cas.  No.  14,690;  Taylor  ▼. 
Bead,  4  Paiire.  661,  8  L.  ed.  561.  The  oours* 
pursued  by  barren  was  not  necessary  to  his 
own  protection.  He  might  have  paid  Stod- 
dart cash  for  the  books  required  to  fill  his 
orders,  or  have  allowed  Stoddart  to  fill  tlie 
orders  and  divide  the  profits  of  the  busiiiesa 
between  them,  on  equitable  terms.  The  law 
required  him  to  take  that  course  by  which 
he  could  secure  himself  with  the  least  dam- 
age to  the  defendant  in  error.  Instead  of 
this,  he  unnecessarily  destroys  a  valuable  in- 
terest of  Stoddart  in  the  business  in  which 
they  were  jointly  engaged,  and  then  seeks 
to  charge  him  with  tne  great  expense  and 
damage  which  he  brought  on  himself  in  ao 
doing.  If  Stoddart  violated  his  contract 
with  Warren  in  refusing  to  fill  his  orders  ex- 
cept for  cash,  the  measure  of  Warren's  dam- 
ages would  be  the  interest  for  thirty  days  on 
the  amount  of  cash  paid  on  his  orders.  As 
no  proof  was  given  to  show  that  Warren  had 
ever  paid  cash  for  any  books  ordered  by  him, 
he  would  only  be  entitled,  in  any  view  of 
the  case,  to  nominal  damages. " 

The  opinion  in  War^'eri  v.  Stoddart  rests 
upon  the  theoiv  that  the  buyer  does  not  sur- 
render or  yield  any  right  of  action  he  may 
have  for  the  breach  of  contract.  It  rests 
wholly  upon  the  duty  of  mitigating  the  loss 
by  replacing  the  goods  by  others,  if  they  are 
ODtainable  by  reasonable  exertion.  If  this 
duty  be  such  as  to  require  him  to  buy  from 
the  delinquent  seller;  if  the  article  can  be 
obtained  only  from  him,  or  because  he  offers 
it  cheaper  than  it  can  be  obtained  from  oth- 
ers, such  a  purchase  from  the  seller  is  not  the 
abandonment  of  the  original  contract  by  the 
substitution  of  another,  nor  would  the  pur- 
chase operate  to  the  seller's  advantage,  save 
in  so  far  as  the  damage  resultinsr  from  his 
bad  faith  was  thereby  reduced.  If  the  seller 
offers  to  sell  for  cash  at  a  reduced  price,  or 
to  sell  for  a  less  price  than  the  market  price, 
though  in  excess  of  the  contract  price,  with 
the  condition  that  it  should  operate  as  a 
waiver  of  the  original  contract,  or  of  any 
right  of  action  for  its  breach,  then  the  buyer 
would  not  be  obligated  to  treat  with  the 
seller,  nor  would  the  seller's  offer,  if  re- 
jected, operate  as  a  reduction  of  damages. 

The  case  of  Deere  y.  Lewie,  cited  above, 
was  a  case  much  like  the  one  under  consid- 
eration. The  goods  could  be  procured  only 
from  the  defendant,  who  offei^  the  goods 
for  cash  at  6  per  cent  less  than  the  contract 
price.  It  was  held  that  plaintiff  could  re- 
cover only  nominal  damages,  inasmuch  as 
he  could  have  bought  the  goods  for  less  than 
the  contract  price  from  the  delinquent  seller. 

The  cases  of  Hdvemeper  v.  Cfunningham,  85 
Barb.  616,  and  Louis  Cook  Vfg,  Oo.  t.  Ban- 
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^faU  68  Iowa  244,  have  been  cited  as  sustain- 
ing  a  different  result.  The  first  case  rested 
upon  a  state  of  facta  very  unlike  those  here 
involTed.  The  other  seems  to  have  gone  off 
upon  the  apprehension  that,  if  the  buyer  sup- 
plied himself  by  a  purchase  from  the  delin- 
quent seller,  he  thereby  abandoned  his  con- 
tract, and  substituted  a  new  agreement  In 
plsce  of  the  broken  bargain.  That  apprehen- 
«ioD  seems  unjustified.  But,  bowever  that 
nay  be.  the  case  of  Warren  ▼.  Staddart  is 
4XMktrolling.    The  offer  after  the  breach  by 


the  defendants  to  sell  the  lumber  necessary 
to  complete  the  contract  was  not  coupled 
with  any  condition  operating  as  an  abandon- 
ment of  the  contract,  nor  as  a  waiver  of  any 
riglit  of  action  for  damages  for  the  breach. 

The  ouestion  as  to  whether  there  was  error 
in  not  directing  a  verdict  for  nominal  dam- 
ages was  not  presented  by  any  exception  In 
the  circuit  court,  nor  raised  by  any  assign- 
ment of  error  here.  We  do  not,  therefore, 
consider  it. 
,  Judgment  affirmed^  *' 


lOCHlQAN  SUPREME  COURT. 


Asa  G.  DAILEY 

PREFERRED  MASONIC   MUTUAL  AC- 
CIDENT ASSOCIATION,  Piff,  in  Err. 
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1«  Hailing  Bn  aeeident  Insonuiee  pol- 
icy to  the  insured  cooBtituteB  a  delivery,  al- 
though It  does  not  reach  him  before  his  death. 

^  The  knowledge  of  the  aeeretary  of 
mn  iBsnraiice  compajiy  when  issuior  a 
policy,  of  other  iosuniDce  which  the  insured 
affrees  to  let  run  out.  prereuts  the  forfeiture  of 
the  policy  for  ta  false  answer  in  the  apphcadon 
that  there  was  no  other  insurance. 

3.  DellTOiiBK  a  policy  on  an  agreement 
for  fbtore  payment  of  the  premium  makes 
it  effective  immediately,  althougb  the  premium 
is  not  paid. 

4.  The  risk  of  g^ettinj^  on  ^and  off  from 
moving^  trains  by  a  paeaenger  con- 
ductor is  oneithat  Is  incident  to  bis  business 
acd  such  as  accident  insurance  obtained  by  him 
is  intended  to  cover,  and  a  provision  in  such  a 
policy  afrainst  accidents  in  attempting  to  enter  or 
leave  a  movlnir  conveyance  unless  accepted  or 
assented  to  by  him  cannot  be  insisted  upon  by  the 
innurer. 

€.  It  is  common  knowledge  that  it  is  the 
duty  of  paasenirer  conductors  to  enter  and  leave 
their  trains  while  in  motion. 

<•   Conditions  in  an  insurance  policy 

which  are  repugnant  to  the  application  as  ao- 
oepted  and  which  are  not  accepted  by  the  in- 
sured will  not  prevent  a  recovery  on  the  policy. 

(January  &.  1804.) 

ERROR  to  the  Circuit  Court  for  Wayne 
County  to  review  a  Judgment  in  favor  of 
plaintiff  in  an  action  brought  to  recover  the 
amount  alleged  to  be  due  on  a  policy  of  ac- 
cident insuiance.    Affirmed, 
The  facts  are  stated  in  the  opinion. 

NoTB.— For  nots  on  effect  of  agents  knowledge 
«f  faisiry  of  statements  in  application  for  insure 
anoe,  see  Clemans  t.  Supreme  Assembly  itoyal 
4oc  of  Good  Fellows  (N.  Y.)  16  L.  B.  A.  88. 

As  to  effect  of  mailing  notice  of  oanoellatlOD  of 
a  policy,  see  Crown  Point  Iron  Go.  y.  Mtim  lu. 
Oo.iir.Y.)UL.B.A.147. 

For  oonstructlon  of  accident  polioiee  generaDy, 
«8  motea  to  Badenfeld  t.  Massachosetts  Mnt.  Aec. 
A«o.  (liafli.;  13  L.  B.  A.  268;  fibeanon  y.  Paoillo 
MutL.  Ins.  Go.  (Wis.) 9 K  B.  A.  686$  Fanly.Tay- 
«Ier<)  Ins.  Co.  (N.  Y.)  8  L,  B.  A.  4tt» 
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Mr,  Edwin  F.  Conely,  with  Mr.  Frank 
T.  liodg^e,  for  plaintiff  in  error: 

The  authority  of  the  secretary  was  limited 
the  by-laws,  and  still  more  by  the  poTlcy. 

is  waiver  of  policy  provisions  must  he  in 
writing,  but  a  casual,  side-issue  agent  like  Mo- 
Bride  was,  by  the  court's  charge,  given  more 
powers  than  the  executive  officer  of  .the  com- 
pany. 

The  payment  in  cash  of  the  premium  could 
not  be  thus  waived. 

Continental  L,  Ira.  Oo,  of  New  York  v. 
Willets,  24  Mich.  268. 

Nor  could  additional  insurance  be  thus  au- 
thorized. 

dearer  v.  Tradertt  Im.  Co.  65  Mich.  627. 

A  principal,  private  or  corporate,  is  not 
bound  by  the  acts  of  an  agent  actio cr  outside 
of  his  powers,  and  this  is  true  of  offlcers  and 
directors  individually. 

Bond  V.  Pontiac,  0.  d  R  A.  B.  Co.  92 
Mich.  644. 

Defendant  was  not  bound  by  the  fact  that 
the  statement  as  to  otber  insurance  was  made 
under  the  instruction  of  the  agent,  after  he 
had  been  fully  informed  of  the  fact,  and  that 
it  had  been  written  in  by  the  agent  himself. 

Cleaver  v.  Trader^  Im.  Co.  twpra. 

The  court  erred  in  refusing  to  give  to  the 
warranties  in  the  application  their  proper  ef- 
fect. Warranties  such  as  these  make  every 
portion  of  tbem  material.  So  far  as  they  go, 
none  of  the  statements  in  them  can  be  said  to 
be  immaterial;  any  statement  in  such  an  ap- 
plication if  untrue  avoids  the  policy. 

Van  Buren  v.  8t.  Joseph  County  Village 
Firelne.  Co.  28  Mich.  ASi%\  American  Ins.  Co.  v. 
Oilb&rt.  27  Mich.  429;  Fowler  v.  jEtna  F.  Ine. 
Co.  6  Cow.  678,  16  Am.  Dec.  460;  Wood  v. 
Hartford  F.  Ine.  Co.  18  Conn.  583,  85  Am. 
Dec.  92;  BouteUe  v.  Weeteheeter  F.  Ine.  Co.  51 
Yt.  4,  81  Am.  Rep.  666;  Dale  v.  Hobineon,  51 
Yt  20,  81  Am.  Rep.  669;  Bridge  v.  Firemen's 
Fund  Ine.  Co.  of  San  Franeieeo,  65  Mich.  52; 
Oareon  v.  Jereey  City  Ine.  Co.  48  N.  J.  L.  800, 
89  Am.  Rep.  584;  Morgan  v.  Bloomington  Mut. 
L.  Ben.  Aeeo.  82  111.  App.  79;  Hooee  v.  PreecoU 
Ine.  Oe.  ef  Boeton,  11  L.  R  A.  840,  84  Mich. 
817. 

The  court  should'  have  charged  that  no 
waiver  of  the  right  to  claim  a  forfeiture  by 
reason  of  the  falsity  of  the  answers  in  the  ap- 
plication had  been  established.  The  insured 
cannot  rely  on  such  a  waiver  by  the  agent 

Baker  ▼.  Ohio  Fa/rmeri  /jml  Co.  70  Mich. 
202. 


See  also  48  L.  R.  A.  424. 
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Tbe  statement  in  the  tppllcaiion  or  policy 
that  no  agent  haa  authority  to  waive  its  pro- 
visions wfil  he  sufficient  notice  to  the  assured 
that  the  company  is  not  hound  hy  the  agent's 
permitting  additional  insurance. 

Cleater  ▼.  Traden^  Jm.  Co.  66  Mich.  627, 
distinguishing  a  number  of  Michigan  cases; 
Gould  Y.  DfDeJling'HauM  Iru.  Cb.  00  Mich.  802. 

The  application  warranted  as  true  that 
Dailey  had  no  other  accident  insurance  cover- 
ing weekly  indemnity. 

This  w^  an  unconditional  warranty,  to  § 
strict  construction  of  which  the  insured  will 
he  held.  It  is  a  contract,  and  the  courts  will 
not  change  it. 

Fowler  v.  jSina  F,  Int.  Co.,  Wood  v.  Hart- 
ford F,  Ins,  Co,,  Dale  v.  Robinson,  Van  Buren 
V.  St.  Joseph  County  Village  Fire  Ins,  Co,  and 
American  Ins,  Co.  v.  Oilbert,  supra. 

This  is  a  mutual  insurance  comoany,  of 
which  Dailey  became  a  member.  Members 
do  not  deal  at  arm's  length  with  it  as  they  do 
with  corporationa  having  a  capital  stock,  to 
the  interest  of  which  they  are  strangers. 

Van  Buren  v.  8t.  Joseph  County  Village 
Fire  Ins.  Co.  supra, 

Messrs.  Rossel  ft  Campbell*  with  Mr. 
William  E.  Bauble,  for  defendant  in  error: 

The  contract  for  insurance  was  complete 
as  soon  as  the  application  was  accepted. 
Dailey  could  have  enforced  the  delivery  of  a 
policy  had  tbe  company  refused  to  issue  one. 

1  May,  Ins.  §§  14,  40.  47,  538;  Kentucky 
Mvt.  Ins.  Co.  V.  Jenks,  5  Ind,  96;  Franklin  F. 
Ins.  Co.  V.  Colt,  87  U.  8.  20  Wall.  560,  22  L.  ed. 
428;  Lorsclier  v.  Supreme  Lodge  K.  of  H.  2L. 
R.  A.  206,  72  Mich.  816. 

The  secretary  of  tbe  company  admits  tbe 
execution  and  issue  of  the  policy,  but  says  it 
was  not  to  be  delivered  until  March  1.  It 
was,  however,  to  be  dated — and  was  dated — 
January  16,  and  Dailey  would  have  been  liable 
to  pay  any  assessments  made  upon  members 
after  that  time.  It  therefore  relates  back  to 
that  time. 

Franklin  F.  Ins.  Co.  v.  Colt,  supra;  Buggies 
V.  American  Cent.  Ins.  Co.  114  N.  Y.  415. 

As  McBride,  tbe  agent  of  the  company, 
filled  out  tbe  answers  and  was  fully  informed 
of  tbe  trutb,  bis  knowledge  and  tbe  knowl- 
edge of  Miller  tbe  secretary,  who  admits  tbat 
he  was  informed  of  tbese  facts,  is  binding 
upon  tbe  company.  Having  this  knowledge 
the  company  issued  this  policy  dated  January 
16.    Tbis  is  a  clear  waiver. 

Pudritzky  v.  Supreme  Lodge  K,  of  H.  76 
Mich.  428:  Deitzv.  Providence  WasJiington  Ins. 
Co.  81  W.  Va.  851;  CtBrien^.  Hume  Ben.  Soc. 

5fNeio  York,  51  Hun,  496;  Key  v.  Des  Moines 
ns.  Co.  77  Iowa,  174;  Dwelling  House  Ins.  Co. 
v.  Brodie,  4  L.  R.  A.  458,  62  Ark.  11. 

Dailey  was  a  passenger  conductor,  and  in 
the  performance  of  his  duties  was  frequently 
required  to  stand  or  walk  on  the  roadbed  and 
bridges  of  the  railway  and  to  enter  and  leave 
moving  cars.  The  company,  when  it  insured 
him,  was  bound  to  know  this  fact.  The  in- 
luries  were  received  while  be  was  in  the  regu- 
lar performance  of  his  duties;  he  was  neither 
reckless  nor  negligent. 

New  York  ▼.  Hamilton  F.  Ins,  Oo  10  Bosw. 
667;  Plinsky  r.  Oermania  Fire  d  Marine  Ins, 
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Co.  82  Fed.  Rep.  47;  May,  Ins.  §  288,  cases  iis 
note  I. 

The  restriction  would  practically  render  hie 
insurance  nugatoir  and  valueless.  He  woal<ft 
have  been  entitled  to  have  had  a  policy  issueci 
to  him  which  did  not  contain  the  restriction. 
It  therefore  must  be  held  inoperative  so  fax  ae 
this  Insurance  is  concerned. 

Brown  v.  Railway  Pass.  Assur,  Oo.  efEart- 
find.  Conn.  46  Mo.  221. 

Ih  a  suit  upon  the  policy  it  was  open  for 
plaintifiF  to  claim  that  the  restrictive  clause 
with  reference  to  injuries  received  while  enter- 
ing or  leaving  moving  conveyances  was  in> 
operative  and  void. 

Peoria  Marine  dt  Fire  Ins,  Oo.  v.  HaU,  19 
Mich.  202;  uEtna  Live  Stock,  Fire  db  Tornado- 
Ins,  Co,  V.  Otmstead,  21  Mich.  258, 4  Am.  Rep. 
488;  I^orth  American  F.  Ins.  Co.  v.  Throop,  2^ 
Mich.  159,  7  Am.  Rep.  688;  Michigan  State^ 
Ins.  Co.  V.  Lewis,  80  Mich.  46;  Michigan. 
Shingle  Co.  v.  StaU  Investment  Ins.  Co.  22  L. 
a  A.  810,  04  Mich.  880. 

liongfJ.^  delivered  the  opinion  of  thecourtr 
This  action  is  brought  upon  a  benefit  and 
indemnity  certificate  of  $6,000,  issued  by  the 
defendant  upon  the  life  of  Arthur  H.  Dailey» 
a  conductor  on  tbe  Michigan  Central  Railroad, 
and  a  brother  of  the  plaintiff,  wbo  was  named 
as  beneficiary  tberein.  Tbe  maximum  indem- 
nity in  case  of  injury  was  $25  per  week.  Tbe 
cause  was  tried  before  a  jury,  resulting  in  a. 
verdict  and  judgment  for  plaintiff  for  tbe 
amount  of  tbe  policy  and  interest.  The  record 
shows  tbat  tbe  deceased  made  an  application 
for  tbe  insurance  in  writing  on  January  16. 
1801.  It  was  filled  out  by  Mr.  McBride,  a  so- 
licitor for  tbe  defendant,  upon  a  blank  form 
provided  and  furnisbed  for  tbat  purpose.  In 
answer  to  tbe  question  contained  in  the  appli- 
cation: "Have  you  other  accident  insurance 
covering  weekly  indemnity  ?  If  so,  give  names 
of  companies,  and  amount  of  weesly  indem- 
nity in  each,"— McBride  filled  in  the  answer, 
•*No."  And  in  answer  to  tbe  question:  **Doe» 
the  weekly  indemnity  you  now  carry,  and  tbe- 
amount  you  now  apply  for,  exceed  your 
weekly  salary,  wages,  or  income?  If  so,  how 
mucb?  Answer  fully," — McBride  filled  in  the 
answer,  **No."  The  testimony  lends  to  sbow 
tbat,  at  the  time  of  signing  tbe  applicatir)n, 
Dailey  explained  to  McBride  that  he  bad  other 
insurance,  which,  with  that  proposed  to  be 
taken  in  tbe  defendant  company,  would  make 
the  weekly  indemnity  exceed  bis  wages.  Mc- 
Bride induced  him  to  a^ree  to  drop  this  other 
insurance  when  it  expired,  upon  tbe  Ist  of 
March  following,  and  assured  him  that  t he- 
statements  in  the  application  would  make  no- 
difference  as  to  the  validity  of  the  insurance  he 
would  give  him;  that  he  agreed  also  to  give* 
Dailey  credit  for  tbe  premium  until  February 
1.  Mr.  McBride  testified  that  Mr.  Miller,  the 
secretary  of  the  company,  was  advised  of  the 
fact  that  Dailey  had  other  insurance,  and  that 
he  did  not  desire  to  pay  until  the  end  of  the 
month.  January  10,  Mr.  Miller,  as  secretary^ 
indorsed  an  acceptance  upon  the  application. 
January  24  a  policy  was  filled  out,  and  prop- 
erly executed  by  tbe  president  and  secretary, 
under  the  seal  of  the  company,  and  mailed  ta 
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Daflej.  The  flame  date,  about  two  or  three 
floors  after  ibe  policy  was  mailed  to  bim,  Dal- 
\ej  was  run  over  bv  bis  train,  and  injured,  so 
that  be  died  the  following  day.  He  never  saw 
the  policy,  which  was  delivered  at  bis  resi- 
dence in  the  regular  course  of  maiL  The  pre- 
mium required  by  the  company  was  afterwards 
tendered  and  recused.  Mr.  McBride  testified 
on  the  trial  that  he  informed  Miller,  the  secre- 
laiy,  of  all  the  facts,  and  that  Miller  agreed  to 
■cbnrge  him  with  the  premium,  and  issue  the 
policy  at  once.  McBride  says:  "I  had  told 
Miller  that  Dailey  was  going  to  let  his  other 
insurance  run  out,  and  be  has  promised  to  let 
me  write  him  upas  soon  as  bis  other  iusurance 
runs  out."  Miller  said:  "You  get  it  as  soon  as 
you  can.  We  want  it,  and  he  may  not  see  you 
when  it  runs  out,  and  get  another  year's  insur* 
anoe  in  some  other  company."  Mr.  Miller  does 
not  deny  that  he  was  informed  of  the  other  in- 
surance, and  of  Dailey's  wish  not  to  pay  the 
premium  at  once.  He  says,  however,  that  be 
did  not  agree  to  issue  the  policy  and  give  credit 
for  the  premium.  He  did  fill  out  the  policy, 
bowever,  and  dated  it  back  to  the  date  of  the 
application,  Jauusr^  16th,  but  claims  that  be 
instructed  bis  cashier  not  to  deliver  it  uutil 
March  let,  when  the  premium  would  be  col- 
lected. 

1.  The  defense  claims  that  the  policy  was 
not  operative  at  the  time  of  Dailey's death,  for 
the  reason  that  it  had  not  been  delivered;  that 
it  waa  sent  to  applicant's  house  by  mistake; 
that  the  advance  premium  had  not  been  paid; 
and  that  it  was  agreed  that  it  should  not  be 
operative  until  March  1,  1891.  The  court  in- 
structed the  Jury  substantially  that  if  the  policy 
was  filled  out  by  the  secretary  with  intent 
to  have  it  take  immediate  effect,  he  knowing 
of  the  other  insurance  and  of  the  agreement  to 
idve  credit  for  the  premium,  and  that  it  was 
mulled  to  the  deceased  with  Intent  to  have  it 
take  immediate  effect,  the  plaintiff  could  re- 
•cover;  but,  on  the  other  hand,  if  the  secretary 
indorsed  it  to  take  effect  on  the  1st  of  March, 
when  the  other  policy  expired,  and  the  secre- 
tary did  not  agree  to  extend  credit  for  the  pre- 
mium, and  the  policy  was  mailed  to  the  de- 
ceased by  mistake  of  the  cashier,  and  ai^inst 
the  instructions  of  the  secretary,  the  plaintiff 
would  not  be  entitled  to  recover.  The  court 
further  charged  the  jury  "if  they  believed  the 
«fatements  as  to  the  other  insurance  contained 
in  the  apfilicntion  were  made  under  the  direc- 
liop  of  McBride.  after  he  had  been  fully  in- 
formed of  the  fscis,  and  the  answers  were 
^vritren  in  by  McBride,  after  being  so  informed, 
the  defendant  would  be  bound  by  the  acts  of 
McBride,  as  be  was  the  agent  of  the  company." 
Wc  think  there  was  testimony  in  the  case  to 
«uM8ln  those  instructions.  McBride  says  be 
koew  of  the  other  insurance,  and  the  amount 
of  it,  and  when  it  would  expire.  He  testifies 
that  he  advised  the  secretary  of  it,  and  in  fact 
coiicited  the  insurance  under  the  advice  of  the 
aecretary.  If  so,  then,  notwithstanding  the 
aoswera  in  the  application  were  not  truthfully 
msde,  tbe  company  could  not  avoid  the  policy. 
The  knowledge  of  McBride  and  the  secretary 
was  tbe  knowledge  of  the  company,  and  the 
company  must  be  held  to  have  waived  the 
right  to  insist  upon  the  other  insurance  as  a 
forfeiture.    Unaer  such  drcumstances  it  is  not 


in  a  position  to  assert  that  the  answers  are  un- 
true. Pudritzky  v.  Supreme  Ijodge  K,  of  17,  76 
Mich.  428.  The  court  was  not  in  error  in  the 
char^  as  to  tbe  extension  of  time  to  pay  the 
premium,  nod  tlie  delivery  of  the  policy,  to 
take  immediate  effect.  If  the  secretary,  know- 
ing all  the  facts,  filled  out  the  policv  with  in- 
tent to  have  it  take  immediate  effect,  and 
caused  it  to  l)e  mailed  to  the  deceased  as  of 
force  and  effeci  at  that  time,  the  company  can- 
not now  be  beard  to  say  that  there  was  no  d«^ 
livery,  though  it  did  not  reach  its  destination 
until  after  the  death  of  tbe  insured.  If  these 
facts  were  true,  the  beneficiary  could  have  en- 
forced a  delivery  of  the  policy  if  delivery  had 
been  refused.  The  contract  was  complete 
when  the  application  was  accepted  and  credit 
eiven  for  the  premium.  May,  Ins.  ^  46.  It 
IS  contended  that  the  court  was  in  error  in  di- 
recting the  Jury  that  Mr.  McBride  was  the 
agent  of  the  company,  and  that  the  company 
would  be  bound  by  his  acts  in  writing  in  the 
answers  to  the  question  in  the  application.  We 
think  the  court  was  not  in  error  in  this  part  of 
the  charge.  Mr.  McBride  was  given  authority 
to  take  the  application,  and  it  appears  that  he 
was  sent  by  the  secretary  for  the  very  purpose 
of  obtaining  the  application,  the  secretary 
knowing  at  that  time  that  Dailey  bad  other 
insurance- 

2.  Another  question  in  the  case  relates  to  a 
certain  condition  in  the  policy.  The  policy 
recites:  "The  conditions  under  which  this  cer- 
tificate is  issued,  and  to  which  the  insured,  by 
his  acceptance  hereof,  agrees,  are  as  follows: 
Standing  or  walking  on  tbe  roadbed  or  bridge 
of  any  railway,  or  attempting  to  enter  or  leave 
moving  conveyances  using  steam,  electricity, 
water,  or  compressed  air  as  a  motive  power, 
are  hazards  not  covered  by  this  insurance,  and 
no  sum  will  be  paid  for  injuries  or  death  in 
consequence  of  such  exposure,  or  while  the  in- 
sured is  thus  exposed."  The  application  upon 
which  this  policy  was  issued  is  set  out  in  the 
record,  and  is  entitled  "Application  for  Mem- 
berBhip  in  the  Preferred  Masonic  Mutual  As- 
sociation of  America,"  and  states:  "I  hereby 
apply  for  membership  in  the  above  association, 
membership  to  be  based  upon  the  following 
statement  of  facts,  which  I  hereby  warrant  to 
be  true,  and  agree  to  accept  certificate  of  tuem- 
bership  subiect  to  all  its  conditions  and  provi- 
sions." The  blank  forni  of  application  ia 
numbered  with  questions  and  answers,  from  1 
to  20,  inclusive.  No.  4  is  as  follows  in  ques- 
tion and  answer:  QueHion:  "Place  of  busi- 
ness." Anewevi  "M.  C.  Ry.  Co.,  Detroit." 
No.  6:  "Occupation. •'  Answer:  "Passenger 
conductor  M.  C.  Ry."  No.  7:  What  are  the 
duties  required  of  you  in  these  occupations? 
Answer  fully."  Anitoer:  ** Running  passenger 
train."  No.  8:  "Name  and  line  of  business  of 
firm  of  which  you  are  a  member,  or  by  whom 
you  are  employed."  Anawer:  "M.  0.  Ky.  Co." 
Na  15:  "Have  you  in  contemplation  any  spe- 
cial journey  or  hazardous  undertaking,  not 
stated  in  this  apnlication  for  indemnity  ?"  An- 
ncer:  "No."  No.  16:  "Are  you  aware  that 
the  benefits  from  this  association  will  not  ex- 
tend to  nor  cover  hernia,  orchitis,  nor  to  any 
bodily  injury  happening  directly  or  indirectly 
in  consequence  of  disease,  nor  to  death  or  dis- 
ability caused  wholly  or  in  part  by  bodily  ia- 
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flrmities  or  disease,  or  by  the  taking  of  poisou 
in  any  form  or  manner,  or  by  any  surgical 
operation  or  medical  or  mechanical  treatment, 
nor  to  any  cause  except  when  the  accidental 
injury  shall  be  caused  by  external  and  acci- 
dental violence,  and  that  these  shall  be  the 
proximate  and  sole  cause  of  disability  or 
deaihr  Anmer:  ••Yes."  No.  17:  "Are  your 
habits  of  life  correct  and  temperate,  and  do 
you  understand  that  the  certiticate  of  insurance 
will  not  cover  any  injury  which  may  happen 
to  you  while  under  the  influence  of  intoxiciit- 
ing  drinks,  or  in  consequence  of  having  been 
under  the  influence  thereof?"  Anstoer:  "Yes." 
No.  18:  "Are  youaware  that  any  misstatement 
or  concealment  of  facts  by  you,  or  the  omis- 
sion or  neglect  to  pay  within  thirty  days  from 
the  date  of  notice  the  quarter  annual  fee,  or 
any  of  the  assessments  made  by  the  a&sociation 
upon  you,  will  work  a  forfeiture  of  all  the 
claims  you  or  your  heirs  or  legal  representa- 
tives may  have  to  any  benefits  arising  from 
your  connection  with  this  association?"  An- 
noer:  ''Yes."  "Applications  for  certificates 
are  not  binding  until  accepted  by  the  secretary. 
No  other  person  is  authorized  to  bind  the  asso- 
ciation. [Signed]  A.  H.  Dailey.  Accepted 
Jan.  19,  1891,  12  o'clock  noon.  A.  C.  M. 
Secretary,  d-1-91."  Aside  from  the  ques- 
tions of  other  insurance,  which  have  been  be 
fore  discussed,  the  foregoing  contains  substnn 
tially  all  there  is  in  the  application  which 
Dailey  signed. 

It  18  contended  that  no  recovery  can  be  had 
under  this  policy,  for  the  reason  that  the  proofs 
show  conclusively  that  Mr.  Dailey  came  to  his 
death  while  attempting  to  alight  from  his  train 
when  it  was  in  motion,  and  that  the  direct 
cause  of  his  injury  and  death,  resulting  there- 
from, was  in  attempting  to  alight  from  his 
train  while  in  motion.  The  declaration  avers 
that,  **at  the  time  said  injuries  were  incurred 
by  said  Arthur  H.  Dailey  as  aforesaid,  be,  the 
said  Arthur  H.  Dailey,  was  not  attempting  to 
enter  or  leave  amoving  conveyance,  as  defined 
by  said  policy."  It  is  contended  by  plaintiff 
(1)  that  there  was  some  evidence  from  which 
the  jury  might  find  that  the  deceased  did  not 
meet  his  death  from  attempting  to  leave  the 
train  while  in  motion;  (2)  that,  under  the  ap- 
plication, the  insured  was  entitled  to  have  a 
policy  issued  to  him  which  did  not  contain 
these  restrictions;  (3)  that,  under  the  applica- 
tion, it  is  fairly  to  be  inferred  that  an  accident 
such  as  caused  the  death  of  Dailey  was  within 
the  express  risk  against  which  it  was  assumed 
to  insure;  (4;  that  the  restriction  in  the  policy 
cuts  out  the  probable  accidental  violence 
which,  in  the  minds  of  both  parties.  Mr.  Dai- 
ley, a  railway  passenger  conductor,  was  insur- 
ing himself  against;  Uiat  the  restriction  would 
practically  render  the  insurance  nugatory  and 
valueless;  and  that  it  must  therefore  be  held 
Inoperative  so  far  as  this  insurance  is  con- 
cerned. There  can  be  no  doubt  about  the  cor 
rectness  of  plaintiff's  position  when  we  take 
into  account  the  answers  given  to  the  questions 
in  the  application,  and,  had  the  action  been 
brought  upon  the  contract  made  by  the  ac 
oeptance  of  the  application,  no  doubt  could 
arise  as  to  the  plaintiff's  right  of  recovery;  but 
the  declaration  avers  that  the  deceased  did  not 


come  to  his  death  by  the  attempt  to  leave  the 
moving  train.    Failing  to  establish  that  fact, 
and  it  being  shown  by  defendant  that  the- 
proximate  cause  of  the  injury  and  death  wa» 
the  attempt  to  leave  the  train  while  in  motion, 
it  is  now  asserted  that  that  was  one  of  the  very 
risks  insured  against,  and  plaintiff  should  be- 
permitted   to  recover  for  that   reason.     We- 
think  there  was  no  evidence  from  which  the 
jury  would  have  been  warranted  in  finding- 
that  Dailey  came  to  his  death  by  any  other 
means  than  in  an  attempt  to  leave  the  train 
while  in  motion.    We  are  also  satisfied  frono^ 
the  application  and  the  in  formation  which  that 
gave  to  the  defendant  company  that  accidents- 
of  this  kind  are  of  the  risks  intended  to  be  in- 
sured against.    The  sole  business  of  the  de- 
ceased was  in  running .  passenger  trains,  and- 
this  was  plainly  stated  in  the  application.     It 
is  common  knowledge  that  conductors  of  pas- 
senger trains  on  all  railroads  must,  in  the  very- 
uature  of  their  business,  not  only  enter,  but 
leave,  their  trains  before  they  come  to  a  full 
stop.    It  is  common  knowledge  that  conductors- 
of  passenger  trains  have  full  charge  of  their 
trains.    They  give  the  signal  to  start,  and,  after 
the  train  starts,  they  get  on  board.     At  sta- 
tions when  the  train  pulls  up,  «nd  Ivforo  •• 
stops,  the  conductor  alights  upon  the  platfomu 
This  may  be  a  dangeiuas  prucucu,  un!   t^  *a 
among  the  risks  which  the  passenger  conductor 
assumes  when  he  enters  upon  such  employ- 
ment; and  so  general  is  this  knowledge  that 
I  he  defendant  company,  when  it  took  and  ap- 
proved the  application,  must  have  had  knowl* 
edge  of  it.    In  view  of  this,  the  above  restrio- 
tion  in  die  policy  cannot  be  insisted  upon  by 
the  defendant  company,  and,  if  the  declaratioD 
bad  been  based  upon  the  contract  actuallv 
made,  the  questions  here  raised  by  plaintUf 
might  be  of  avail.     As  before  stated,  the  coo- 
tract  was  complete  when  the  application  waa- 
accepted  and  credit  given  by  the  secretary  for 
the  premium.    The  insurance  which  the  par- 
lies agreed  upon  is  substantially  set  out  in  the- 
application,  and  the  insured  had  no  reason  to 
believe  from  it  that  there  was  to  be  any  sucfar 
restriction  as  to  entering  or  leaving  moving^ 
trains  as  contained  in  this  policy.    He  was  en- 
titled to  have  a  policy  issued  to  him  in  con- 
formity to  the  application,  and  if  the  suit  had 
been  planted  on  the  contract  of  insurance  such 
as  the  minds  of  the  parties  met  upon,  and  the 
other  facts  were  as  found  by  the  jury,  there- 
could  be  no  doubt  about  the  right  of  reco«e{>\ 
If  it  was  the  intent  of  the  parlies  that  the  pol- 
icy should  issue  at  once  when  the  application^ 
was  accepted,  and  the  application  was  accepted 
to  take  effect  as  of  January  19th,  so  as  to  give 
the  insured  the  same  legal  remedy  which  he^ 
would  have  had  had  the  policy  been  delivered 
on  that  day,  and  that  was  the  intent  of  the- 
parties,  the  law  will  give  effect  to  such  inten- 
tion.   Davenport  v.  Peoria  Marine  dk  Fire  In*. 
Co.  17  Iowa,  276;  Perkins  v.  Washington  Ins. 
Co.  of  New  York,  4  Cow.  «46;  Tapioe  v.  Mer- 
cJianU  F,  Ins.  Co.  of  Baltimore,  50  U.  S.  1^ 
EIow.  390,  18  L.  ed.  187.    But  as  the  declara- 
tion counts  on  the  policy  as  the  contract  be- 
tween the  parties,  and  negatives  the  restrictive 
clause,  and  this  not  being  proved,  the  actioia 
cannot  in  its  present  form,  be  maintained,  and. 
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the  jndement  of  the  court  below  must  be  re- 
▼enied. '  New  trial  eraDted,  with  costs. 
The  other  Justices  concurred. 

A  reheariug  was  subsequently  fn^nted  afier 
which  on  October  16, 1894,  the  following  opin- 
iOD  was  delivered: 


A  rehearing  was  granted  in  this  case  on  ac- 
eonnt  of  the  doubt  we  entertained,  when  the 
motion  for  a  rehearing  was  made,  as  to  the 
correctness  of  the  holding  that  the  suit  could 
not  be  maintained  upon  the  policy  of  insur- 
ance, but  should  have  been  brouc^bi  upon  the 
ooDtraci  effected  by  the  application  and  ac- 
ceptance of  the  defendant  Indorsed  thereon. 
This  question  was  not  fully  presented  upon  the 
former  argument,  and  we  are  satisfied  now 
that  that  ruling  was  erroneous.  The  policy 
expressly  referred  to  the  application,  and  made 
it  a  part  of  the  contract  of  insurance.  In  such 
cases  the  two  instrumeotB  must  be  construed 
together,  in  determining  what  the  real  contract 
is,  ChrUmart  v.  State  Ins.  Co.  16  Or.  283; 
Roffen  y.  Cedar  Rapids  Tva,  Go.  72  Iowa,  448. 
When  the  policy,  as  delivered,  contains  pro- 
visions not  in  the  application,  and  which 
are  not  accepted  by  the  applicant,  they  may 
be  treated  as  waived  by  the  company,  and 
constituting  no  part  of  the  insurance  contract. 
We  held  in  the  former  opinion  that  the  provi- 
o'on  of  the  policy  prohibitinff  the  decedent 
from  fretting  on  and  off  a  railroad  train  while 
In  motion  was  inoperative,  and  did  not  affect 
the  validity  of  the  insurance.  He  bad  not  ac- 
cepted this  provision,  nor  assented  to  it.  The 
former  opinion  upon  this  point  is  therefore 
overruled,  and  the  judgment  is  now  affirmed. 


Noble  BRADT 

DETROIT  STEEL  &  SPRING  CO., 
Plff.  in  Err . 
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NegllipeBtly  permitting  the  leakage  of 
emde  oil  kept  for  fhel  into  the  soil  and 
theaoe  into  a  public  sewer  will  create  a 
UabUity  for  damaKes  to  a  bakery  from  gases 
f enerated  by  the  oil  in  the  sewer  and  escaping 
therefrom  ioto  the  bakery.— especially  where 
luch  discharge  Into  a  sewer  cannot  be  regarded 
•8  invited  by  the  city  or  even  permitted,  sinoe 
to  ordinance  probibits  the  discharge  ioto  a  8r>wer 
of  refuse  drippings  or  noxious  liquid  or  other 
■ubstanoe  from  distributing  pipes  or  gas  ooo- 
duotora. 

(October  16. 1891) 

ERROR   to  the  Circuit  Court  for  Wayne 
County  to  review  a  judgment  in  favor  of 

Hon.— The  above  decision  establishing  a  llabtl.' 
It^  for  permitting  the  leakage  of  oil  into  a  sewer 
causing  damage  to  otbcir  persons  from  resulting 
laws,  is  apparently  the  first  of  the  kind  although 
a  somewhat  similar  case  establishing  a  liability  for 
aeirligently  permitting  the  escape  of  naphtha  into 
ftnirer  was  decided  In  Lee  v.  Yaouum  Oil  Oo.  54 
Hq]i,1M. 


plaintiff  in  an  action  brought  to  recover  dam- 
ages for  injuries  to  plaintiff's  business,  by 
reason  of  defendant's  alleged  negligence  in 
permitting  fuel  oil  to  escape  into  a  sewer  la 
such  a  manner  that  the  fumes  penetrated  into 
plaintiff's  premises     A  firmed. 

The  facts  sufficiently  appear  in  the  opinion. 

Messrs.  Wellfl»  Ang^ell*  Boynton  «  Mc» 
Millan  for  plaintiff  in  error. 

Mr.  William  Stacey,  for  defendant  in 
error: 

Even  if  other  institutions  contributed  to  the 
nuisance  the  defendant  would  still  be  liable  a» 
one  of  many  committing  a  tort. 

8taU  ▼.  Smith,  82  Iowa,  482;  Barley  v. 
MerriU  Brick  Co.  88  Iowa.  73. 

The  act  of  the  defendant  constituted  a  nui- 
sance, and  when  the  existence  of  a  nuisance  i» 
established  proof  of  negligence  is  not  necessary 
to  sustain  an  action  for  damages. 

A  private  nuisance  ia  defined  to  be  "any- 
thing done  to  the  hurt  or  annoyance  of  the 
lands,  tenements,  or  hereditaments  of  an- 
other." 

8  Bl.  Com.  216.  See  also  Wood,  Nuisances^ 
p.  2;  Gooley,  Torts,  p.  670;  8  Sutherland,  Dam- 
ages, p.  894. 

The  continuance  of  a  business  in  the  midst 
of  a  populous  community,  which  constantly 
produced  odors,  smoke,  and  soot  of  siicb  » 
noxious  character,  and  to  such  an  extent,  that 
they  produce  headache,  nausea,  vomiting,  and 
other  pains  and  aches  injurious  to  health,  and 
taint  the  food  of  the  inhabitants,  is  a  nuisance. 

Ptople  V.  Detroit  White  Lead  Works,  9  L.  R. 
A.  722,  83  Mich.  471. 

Every  person  who,  for  his  own  profit  or  ad- 
vantage, brings  upon  his  premises,  and  collects 
and  keeps  there,  anything  which,  if  it  escapes, 
will  do  damage  to  another,  is  liable  for  all  the 
consequences  of  his  acts,  and  is  bound  at  hia 
peril  to  confine  it  and  keep  it  in  upon  his  own 
premises.  If  he  does  not,  he  is  answerable  for 
all  (he  damages  that  result  therefrom,  without 
any  reference  to  the  degree  of  care  or  skill  ex- 
ercised by  him  in  reference  thereto. 

Wood,  Nuisances,  §.  Ill;  FleteJier  v.  Ry- 
lands,  L.  R.  1  Exch.  268;  Cahill  v.  Eastman,. 
18  Minn.  824,  10  Am.  Rep.  184;  Ball  v.  JHye, 
99  Mass.  582,  97  Am.  Dec.  56;  8  Sutherland, 
Damages,  p.  395;  Wilkinson  v.  Detroit  Steel  S 
Spring  Works,  78  Mich.  405;  People  y.  Detroit 
White  Lead  Works,  supra. 

The  method  of  communication  is  immaterial 
so  long  as  the  plaintiff  was  not  responsible  for 
it  and  bad  no  control  over  it  whatever. 

Kinnaird  v.  Standard  Oil  Co.  7  L.  R.  A.  451, 
89  Ky.  468;  Hauck  v.  Tide  Water  Pipe  Line 
Co.  20  L.  R.  A.  642,  158  Pa.  866. 

Municipal  corporations  cannot  construct  or 
use  public  sewers  so  as  to  injure  the  property 
of  private  individuals. 

See  Ashley  y.  Port  Huron,  85  Mich.  296,  24 
Am.  Rep.  552;  Cubit  y.  CtDett,  51  Mich.  847; 
Bvrford  v.  Orand  Rapids,  58  Mich.  98, 51  Am. 
Rep.  105;  Rhodes  v.  Cincinnati,  10  Ohio.  160, 
86  Am.  Dec.  82;  Edmondson  y.  Moberly,  99 
Mo.  528;  Seifert  v.  Brooklyn,  101  N.  Y.  186, 
54  Am.  Rep.  664. 

Even  where  a  city  by  ordinance  permits  a 
certain  thing  to  be  done,  yet.  if  a  person  acting 
under  such  an  ordinance  injures  another  per- 
son in  his  pre-existing  rights,  the  offending 
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ptftj  is  liable  for  the  oomeqnenoet  of  his  set. 

Burfard  t.  Orand  Bapidi,  68  Mich.  98.  See 
also  ^fan  T.  Oope$^  11  Kich.  L.  217.  78  Am. 
Bee.  106;  MasUrmm  t.  Shefi,  7  Robt  299. 

Even  though  not  prohibited  bjordinaooe  or 
on  geoersl  priodples,  tbedefendsnt  wss  boood 
to  exercise  a  bis^h  degree  of  care  io  the  use  of 
the  sewers,  snd  if  by  the  exercise  of  such  care 
it  could  have  prevented  the  injury,  it  is  liable. 

PeoMs  lee  Co.  t.  The  Exednar,  44  Mich. 
229,  &  Am.  Rep.  246. 

MeGi>»tli,  Ch.  /.,  delivered  the  opiuion  of 
the  court: 

Defendant  kept  upon  its  premises,  for  use, 
fuel  oil.  Plaintiff  operated  a  bakery  some  600 
feet  distant,  and  sues  for  damages  occasioned 
to  his  business  by  the  leakage  of  the  oil  upon 
4lefendant's  premises;  its  flow  through  the  soil 
into  a  common  sewer;  the  escape  of  the  ipfcs 
through  a  manhole  in  the  immediate  vicmity 
of  plaintiff's  bakery,  affecting  the  atmosphere 
in  the  neighborhood,  and  through  the  sewer 
•coonectlons  into  and  upon  plaintiff's  premises, 
injuring  the  products  manufactured  by  plain- 
tiff. The  proofs  dearly  tended  to  show  the 
presence  of  the  fuel  oil  gsses  in  the  bread  and 
other  products  of  plaintiff's  bakery,. and  the 
origin  of  the  gases  was  trsced  through  the 
sewer  to  the  leakage  upon  defendant's  prem- 
ises, and  the  leakage  was  not  denied. 

The  defendant  contends  that  defendant  is 
not  liable  to  the  plaintiff  for  the  consequences 
of  the  acddental  escape  of  the  crude  oil  into 
the  public  sewer:  *\1)  Unless  prohibited  by 
statute  or  ordinance,  the  discharge  of  noxious 
substances  into  public  sewers  is  not  unlawful. 
<2)  No  liability  can  arise  out  of  the  general 
duty  of  the  defendant  to  so  use  Its  own  prop- 
erty as  not  to  do  harm  to  others,  for  the  rea- 
son that  the  communication  between  defend- 
ant's premises  and  plaintifTs  premises  was 
established  by  public  authority,  and  became  an 
independent  acting  agent,  so  that  the  injury 
was  not  the  proximate  result  of  defendant'  acts 
or  omissions."  The  dty  ordinance  on  the  sub- 
ject is  as  follows:  "No  distiller,  dyer,  ma- 
chinist, manufacturer  or  other  person  shall, 
himself,  or  by  another,  discbarge  out  of,  or 
from  any  stillbouse,  dyebouse,  workshop, 
factory,  machine  shop,  dwelling  house, 
kitchen  or  other  building,  any  foul  or  nause- 
ous liquid,  water  or  other  substance  into  or 
upon  any  highway,  street,  lane,  alley,  public 
•pace  or  square,  or  into  any  adjacent  lot  or 
ground,  or  deposit  or  allow  to  tie  deposited, 
any  refuse,  drippings  or  nauseous  liquid,  or 
other  substance  from  distributing  pipes  or  ^ 
•conductors  into  any  sewer,  recdving  basin, 
gutter  or  other  place  within  the  dty  or  force 
or  discbarge  into  any  public  or  private  sewer 

1B6  UILA. 


or  drain,  any  steam,  vapor  or  gas.    No  person 
or  perMms  shall  permit  on  his,  her  or  tbeir 
premises  within  the  boundaries  of  said  city,  or 
within  one-half  mOe  therefrom,  of  which  be 
or  she  or  they  may  be  the  occupant  or  occu- 
pants, agent  or  tgents.  having  charge  thereof, 
a  soap  or  candle  factory,  or  the  exerdse  of  ttny 
other  unwholesome  or  offensive  trade  or  call- 
ing, or  suffer  any  building,  sewer  or  ether 
thing  whatsoever  to  remain  on  said  premises 
until,  in  any  manner,  the  same  shall  become 
offensive,  hurtful,  dangerous  or  unwholesome 
to  the  neighborhood  or  travelers."    Whether 
defendant  would  or  would  not  be  liable  under 
this  ordinance,  is  not  material.    In  yiew  of 
the  by-law,  it  cannot  be  said  that  the  sewer 
was  constructed  by  the  dty  to  cany  away  this 
substance,  or  that  such  a  use  was  invited,  or 
wss  even  permissive.    The  nuisance  which  the 
ordinance  aims  to  prevent  does  not  depend  up- 
on the  intent  of  the  party  causing  it.    The 
fact  that  tbe  deposit  was  negligent,  or  even  ac- 
ddental, did  not  make  the  use  of  the  sewer  as 
a  conduit  lawful.    It  is  well  settled  that  the 
percolation  of  deleterious  matter,  from   the 
premises  of  the  party  who  suffers  it,  through 
the  soil,  upon  the  lands  of  an  adjacent  owner, 
to  the  injury  of  the  latter,  is  an  actionable 
nuisance.     Upfdhn  v.  Richland  .T\ep.  Board  of 
Health,  46  Mich.  642:  Wood,  Nuisances.  3d 
ed.  g  115;  Kinnaird  v.  Standard  Oil  Co.  7  L. 
R.  L  451,  89  Ey.  468:  Bduck  v.    Tide  Water 
IHpe-Line  6b.  20  L.  R.  A.  642,  153  Pa.  866. 
In  tbe  Upfohn  Oa$e  the  township  had  extended 
a  burial  ground.    The  use  was  a  necessary 
public  use,  and  the  exclusion  of  the  corrupting 
influences  was  impracticable,  but  the  general 
rule  was  recognized.    Mr,  JuUiee  Cooley  in 
that  case  says:    "The  liability  does  not  depend 
upon  negligence.    Tbe  reasonable  precaution 
which  the  law^^quires  is  effectually  to  exclude 
the  filth  from  the  neighbor's  land.    BaU  v. 
Nye,  99  Mass.  682,  97  Am.  Dec.  56;  BodgHn^ 
aon  V.  Ehinor,  4  Best  &  S.  229.    See  also  Co- 
hiU  V.  Eastman,  18  Minn.  884  (Gil.  1^,  10 
Am.  Rep.  184.    But  all  tbe  cases  in  which  this 
doctrine  has  been  applied  were  cases  in  which, 
consistent  with  the  proper  use  of  the  premises, 
the  exclusion  was  practicable." 

In  the  present  case  it  is  not  the  contamina^ 
tion  of  water  veins  that  is  complained  of,  but 
tbe  percolation  through  the  soil,  into  the  sewer, 
of  a  foreign  fluid,  the  gases  from  which  are 
pernicious,  and  the  retention  of  which  is  prac- 
ticable. The  sewer  must  be  regarded  as  a  con- 
dition, rather  than  as  a  cause, — as  much  so  as 
are  the  ordinary  prevailing  ,winds  or  currents 
of  air  by  means  of  which  noxious  odors  are 
carried. 

The  judgment  i$  affirmed. 

The  other  Justices  concur. 


Snolebbkt  t.  Pbitchett. 
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NEBRASKA  SUPREME  COURT. 


Francis  Leon  ENGLEBERT 

^eor^eE.  PRTTCHETT.  4pp<.,  Impleaded, 
etc.,  with  Benjamin  F.  Troxell  et  al. 


.Neb. 


"^l.  AH  eontraets  of  an  iafluit.  mmempt 
those  for  necessaries*  are  Toldable  by 

him,  at  bis  eleetion.  nuule  within  a  reaaonable 
time  after  he  beoomea  of  acre. 
S.  The  ▼alidttgr  of  a  eontraet  made  by  an 
tnCRot  doea  not  depend  upon  a  ratmcatlon  there- 
of by  .him  after  hla  minority  ends;  but,  to  invali- 
date iuch  contract,  be  muflt,  by  eome  act  clear 
and  unmissakable  In  Its  eharacter«  dieafflrm  the 


cannot  be  defined  by  a  ireneral  nile 
applicable  to  all  caace.  The  question  is  a  mixed 
one,  of  law  and  fact,  to  be  determined  In  each 
case  ftmn  the  partloolar  facts  and  droumstanoea 
in  siich 


6*  Under  the  erldenee  in  this 

Fefd,  that  services  performed  by  the  guardian  ad 
Htem  of  an  infant  in  defending  a  suit  brouflrht  to 
foreclose  a  real-estate  mortgage  executed  by  the 
infants  ancestor  were  notm 


3*  Thehrinc^ingrof  asQitlneqoitj'b^a 
partjr  to  eaaeel  a  deed  made  by  him  when 
a  minor,  and  on  that  ground,  is  an  unequlTOcal 
and  sufficient  disafflrmance  of  such  deed. 

4.  What  is  a  reasonable  time  fbr  one* 
after  becsoming^  of  a^ e«  to  disalBrm  a 
oontraet  made  by  him  during  his  minority,  is  a 
mixed  question  of  law  and  fact,  to  be  determined 
from  the  dzcumstances  In  each  particular  case. 

^  The  meaning  of  the 


•«. 


^eadnotee  by  Raoav.  a 


7*  One  who  seeks  to 
tract  on  the  ground  that  he  was  an  Infant  at 
the  time  of  its  execution  is  required  to  return  so 
much  of  the  consideration  recelyed  by  him  as  re- 
mains m  his  possession  at  the  time  of  such  elec- 
tion, but  is  not  required  to  return  an  equivalent 
for  such  part  thereof  as  may  have  been  disposed 
of  by  him  during  his  minority. 

8.  An  Influit  conveyed  his  real  estate  to 
one  P.  in  consideration  of  $240  in  cash  paid  by 
P.  to  the  inf antVi  father.  The  father  purchased 
a  piano  for  the  infant  with  the  money.  The  In- 
fant, on  coming  of  age,  had  in  his  possession  the 
piano,  and  disaffirmed  the  deed.  Held,  that  the 
quondam  infant,  as  a  condition  precedent  to  his 
rlirht  to  disaffirm  the  deed,  was  under  no  legal 
obligation  to  tender  or  surrender  the  piano  to 
P.,  nor  repay  P.  the  money  which  he  had  paid 
the  infant^i  father. 

9.  A  deed  made  bgr  an  Influtt  to  his 


NoxB.— ifeeesitty  of  retunUina  eonsideratton  in 
order  to  di$ajflnn  infanta^  contracts. 

a.  General  nils. 

Hie  rale  which  comes  the  nearest  to  being  gen- 
ial is  that  all  consideration  wliich  remains  in  the 
infant^  possf  salon  upon  his  reaching  majority  or 
at  the  time  of  an  attempted  disaffirmance  in  case 
be  Is  still  under  age  must  be  returned,  but  that  die* 
affirmance  wiU  not  be  defeated  by  inability  to  re- 
turn what  he  has  parted  with  prior  to  such  time. 

He  will  not  be  permitted  to  regain  what  he  parted 
with  or  refuse  payment  while  still  possessed  of 
what  he  reeeiyed. 

There  have  been  many  distinctions  attempted 
auch  as  between  executory  and  executed  con- 
tracts, and  between  seeking  relief  at  law  and  In 
equity,  but  with  only  a  few  exceptions  the  rule  as 
etated  above  has  irovemed  the  decision  regardless 
of  the  facta  relied  on  as  distinguishing  facts. 
There  is  no  substantial  ground  for  a  distinction  as 
to  the  rule  to  be  applied,  although  there  may  be  as 
to  the  manner  of  its  application. 

The  rule  is  that  the  consideration  must  be  re- 
atored.    Dickerson  v.  Gordon,  24  N.  Y.  B.  EL  448. 

The  doctrine  that  to  recover  a  minor  must  first 
restore  what  he  received  may  apply  in  some  cases, 
but  as  a  general  rule  it  is  unsound.  Buchizky  v. 
De  Haven,  97  Pa.  2001 

Id  Manning  v.  Johnson,  C6  Ala.  44A,  SB  Am.  Dec. 
184,  the  rule  is  stated  as  follows:  If  an  infant  after 
be  arrives  at  age  is  shown  to  be  possessed  of  the 
-oonsideratlon  paid  him  and  either  disposee  of  it  so 
that  he  cannot  restore  it,  or  retains  it  for  an  un- 
reasoimble  length  of  time  after  attaining  his  ma- 
jority, thla  amount!  to  an  affirmance  of  the  con- 
tract. 8o  likewise  if  it  is  shown  that  be  has  power 
to  restore  the  thing  that  he  received  he  cannot  be 
allowed  to  rescind  without  flzat  making  restora- 
tion. But  if  the  consideration  so  paid  was  money 
and  there  is  no  proof  that  he  was  possessed  of  the 
money  so  obtained  either  actually  or  construc- 
tlrely  after  be  attained  his  majority  so  as  to  be 
able  to  restore  11  to  the  porohaaer,  the  infant 


S6L.&A. 


should  not  be  required  in  a  court  of  law  to  repay 
the  amount  he  received  as  a  prerequisite  to  the 
avoidance  of  bis  deed  in  a  suit  for  the  land. 

The  general  application  of  a  rule  that  would  re- 
quire the  infant  in  order  to  disaffirm  to  refund  the 
consideration,  would  convert  the  exceptiun  that 
Infanta  may  make  only  certain  kinds  of  contracta 
into  the  rule,  and  the  rule  that  their  contracts  are 
voidable  into  the  exception.  West  v.  Oregg,  1 
Grant,  Cas.  ML 

In  case  of  executory  contracts,  if  the  infant  on 
coming  of  age  disaffirms  tbera,  the  adult  contractor 
will  be  forced  to  become  the  actor  to  have  the  con- 
tract performed.  In  such  case  the  Infant  is  under 
no  conditions  or  limitations  in  asserting  the  in- 
validity of  the  contract.  He  need  not  tender  back 
anything  he  may  liave  acquired  or  received  under 
the  contract.  The  most  that  can  be  required  of 
him  is  that  if  he  retains  any  part  of  what  he  re- 
ceived until  he  reaches  the  age  of  twenty-one 
years,  then  he  can  be  held  to  account  for  it.  The 
rule  is  different  where  the  contract  is  executed. 
Then  the  Infant  must  become  the  actor,  and  com- 
ing into  court  in  quest  of  equity  he  must  do  equity 
as  a  condition  on  which  equity  will  be  decreed  to 
him.  If  the  suit  be  at  law  the  tender  need  not  or- 
dinarily be  made;  but  if  the  suit  is  In  equity  and  If 
the  thing  received  be  still  in  esse  and  In  po<«e!^on 
of  the  party  seeking  relief,  he  must  either  tender 
or  offer  to  pay  or  produce,  as  the  case  may  be.  Not 
so  if  the  infant  has  wasted  or  consumed  it.  during 
mtnority.  Eureka  Co.  v.  Edwards,  71  Ala.  248,  46 
Am.  Rep.  814. 

bi  Oonaiderati4m  atiU  in  possession  cannot  be  re- 

tatned. 

There  is  substantial  agreement  upon  this  point. 
If  the  suit  is  In  equity  to  rescind  an  executed  con- 
tract the  court  wU]  require  a  restoration  as  a  condi- 
tion to  granting  relief.  If  the  rescission  is  effected 
without  the  aid  of  equity  the  other  contracting 
party  has  a  remedy  to  recover  what  be  parted  wit  h. 

The  Infant  in  order  to  rescind  must  return  what 
remaiil^  in  his  possession.    Bloomer  v.  Nolan,  81 
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Sec  also  26  L.  R.  A.  187 ;  47  L.  R.  A.  326. 


v» 


Kebrasxa  Sufbbmb  Coubt. 


ipnardian  ad  litem  in  consideratloii  of  serv- 
loes  rendered  or  to  be  rendered  by  him  as  such 
firuardjan  ad  litem  is  voidable,  at  tbe  election  of 
suob  infant,  on  his  beoomln?  of  age. 

10.  The  Btatnte  makes  it  the  daty  of  an 
attorney  at  law  to  act  as  the  g^oardlan 
ad  litem  of  an  infant  in  any  suit  pending 
against  him,  when  appoint<>d  for  that  purpof:e  by 
an  order  of  the  court;  and  for  performing  the  du- 
ties of  a  guardian  ad  litem  the  attorney  must  look, 
and  look  only,  for  the  amoui^t  of  bis  compensa- 
tion«  to  the  court.  The  compensation  allowed 
the  attorney  as  guardian  should  be  taxed  as  part 
of  the  costs  in  the  proceeding,  and  collected  as 
such,  and  no  other,  different,  or  greater  amount 
can  be  collected  than  that  so  allowed. 

(Apm  17, 18M). 

APPEAL  by  defendant  JMtchett  from  a  de- 
cree of  the  District  Court  for  Doug:las 
County  in  favor  of  plaintiff  in  an  action 
brought  to  recover  possession  of  certain  real 
estate.     Affirmed, 

The  facts  are  stated  in  the  commissioner's 
opinion. 

Mesirs.  Geor^reE.  Prltchett  andSwits- 
ler  ft  Mcintosh  for  appellant. 

Mr.  Charles  OflVitt,  with  Messrs.  St. 
John  ft  Stevensottt  for  appellee: 


By  our  legislation  all  tbe  disabilities  of 
Infants  as  they  exist  at  common  law,  are  foll^ 
recoffnized 

KUffel  v.*  BuUoek,  8  Neb.  841. 

AU  gifts,  grants,  or  deeds  made  by  Infanta^ 
which  do  not  take  effect  by  delivery  of  hia 
hand,  are  void.  But  all  gifts,  grants,  or  deeds 
made  bj  infants  by  matter  of  deed  or  in  writ- 
ing.which  do  take  effect  by  deliveir  of  his  hand» 
are  voidable  by  himself,  by  his  heirs,  and  bf 
those  who  have  his  estate. 

Tucker  v.  Mordand,  35  U.  S.  10  Pet.  59-79, 
9  L.  ed.  846-858;  Zowh  v.  Pardons,  8  Burr. 
1804. 

Tbe  only  contract  binding  on  an  infant  is  the* 
implied  contract  for  necessaries;  the  only  act 
which  be  is  under  a  legal  incapacity  to  per> 
form,  is  the  appointment  of  an  attorney;  ali 
other  acts  and  contracts  executed  or  executory, 
are  voidable  or  oonflrmable  by  him  at  his  elec- 
tion. 

I^ote  to  Tucker  v.  Mordand  and  Vaeae  v. 
Smith,  as  reported  in  1  Am.  Lead.  Cas.  848,^ 
Hare  &  Wallace  ed.;  Bocfy.  Stafford^  7  Cow. 
179. 

A  promissory  note  given  by  an  infant  for 
necessaries  has  no  obligatory  forde  as  a  note. 

Beder  v.  Ttmno,  1  Bibb,  519;  M'CriUU  v. 
Eme.  8  K.  H.  848;  McMinn  v.  RiehmondM,  ^ 


Neb.  61;  Petrie  v.  Williams,  68  Hud,  689:  Jackson 
V.  Brown,  76  Hun,  41;  Abeniathy  v.  Phillips,  8S 
Ya.  760;  Jenkins  v.  Jenkins,  1:3  Iowa,  106;  Brantley 
V.  Wolf.  60  Miss.  420;  Green  v.  Green,  69  N.  F.  688, 
26Am.  Bep.  236. 

In  the  latter  case  tne  earlier  New  York  cases  are 
overruled  although  no  mention  Is  made  of  them  in 
the  opinion  in  the  latter  case. 

Tbe  infant  must  restore  whatever  he  has  in  his 
poflsesBion  and  Is  capable  of  restoring.  Betts  v. 
Carroll,  6  Mo.  App.  618. 

The  infant  cannot  retain  the  consideration  and 
repudiate  the  contract.  Hambletc  v.  Hamblett>  6 
N.  H.  880;  Bennett  v.  McLaughUn,  18 IH  App.  810. 

The  infant  cannot  after  coming  of  age  disaffirm 
an  executory  contract  without  restoring  whatever 
he  received  under  which  it  still  remains  in  his  pos- 
session.   Burgett  V.  Barrick,  25  Kan.  627. 

If  an  infant  agrees  that  a  Judirment  shall  be  en- 
tered in  his  favor  with  a  condition,  he  cannot  re- 
pudiate the  condition  and  have  tbe  advantage  of 
the  Judfrment.    Lowry  v.  Drake,  1  Dana,  4& 

He  must  return  the  consideration  which  he  still 
retains  in  kind  and  it  is  immaterial  whether  the 
contract  is  executed  or  executory.  Gillespie  v. 
Bailey.  12  W.  Ya.  70,  29  Am.  Rep.  445. 

Where  the  contract  has  been  executed  by  the  in- 
fant and  has  been  in  whole  or  in  part  executed  by 
the  adult,  if  the  infant  upon  coming  of  age  repudi- 
ates tbe  contract,  he  must  return  the  property  or 
consideration  received.  Craig  v.  Yan  Bebber,  100 
Mo.  684. 

But  this  rule  can  only  apply  where  the  infant  has 
the  property  or  consideration  at  the  time  he  attains 
full  age. 

That  decision  limits  the  general  language  in  ear- 
lier cases  in  which  it  was  said  that  the  considera- 
tion must  be  returned.  Kerr  v.  Bell.  44  Mo.  ISKh 
Highley  v.  Barron,  49  Mo.  107;  Baker  v.  Kennett,  64 
Mo.  82. 

The  Infant  must  refund  If  he  elects  to  disaffirm 
ff  he  has  in  his  possession  the  consideration  re- 
ceived by  bim,  when  he  makes  the  election.  Har- 
vey V.  Briggs.  10  L.  B.  A.  62, 68  Miss.  60. 

If  the  contract  is  executory  it  maybe  avoided  by 
returning  all  that  remains  In  the  hands  of  the  In- 

26  L.  R.  A. 


an  infant  partner 
pay  the  firm  debts*, 
and  repudiate  hte^ 
Paige.  107, 5  L. 


fant  when  he  reaches  majority.  Bedinger  v.  Whar- 
ton. 27  Gratt.  857. 

If  Arm  assets  are  conveyed  to 
under  an  agreement  that  he  wiU 
he  cannot  retain  the  property 
agreement.  Kitchen  v.  Lee,  U 
78, 42  Am.  Dea  lOL 

Purchaae  money  tRiise  be  paid  IT  property  eUU  in 

session. 

The  Infant  cannot  repudiate  a  purchase-moDey 
mortgage  without  avoiding  the  conveyance  of  t  be- 
laud to  himself.  Roberts  v.  Wiggln,  1  N.  H.  78.  ^ 
Am.  Deo.  88. 

When  the  infant  refuses  to  pay  the  purchaser 
money,  the  title  revests  in  the  grantor.  Tfaomason. 
V.  PhiUips,  78  Ga.  140. 

Upon  disaffirming  a  mortgage  given  to  secure  the>. 
purchase  price  of  a  stock  of  goods,  the  title  to  the> 
goods  remaining  at  the  time  of  disaffirmance  re- 
verts to  the  vendor.  Skinner  v.  Maxwell,  66  N.  C 
46. 

The  Infant  cannot  retain  the  property  and  repa- 
diate  the  obligation  given  for  the  purchase  money. 
Uecker  v.  Koebn,21  Neb.  660, 50  Am.  Etep.  849;  BIge- 
low  T.  Kinney,  8  Yt.  868, 21  Am.  Dec.  580;  Hubbardr 
V.  Cummings,  1  Me.  11:  Young  v.  McKee,  18  Mioh. 
652;  Philpot  v.  Sandwich  Mfg.  Ck).  18  Keb.  54;  Heath. 
V.  West,  28  N.  H.  101;  Gurtlss  v.  MoDougal.  26  Ohio- 
St.  66;  Richardson  v.  Borlgbt,  9  Yt.  868;  Knagga  v- 
Green,  48  Wis.  001, 88  Am.  Rep.  888. 

If  an  Infant  enters  into  an  agreement  for  Quiet- 
ing claims  to  real  property,  he  will,  on  reacbtnj^ 
majority,  be  compelled  by  equity  to  adopt  the^ 
agreement  or  relinq  uish  the  claims  under  It.  Over- 
baoh  V.  Heermanoe,  1  Hopk.  Oh.  837, 8  L.  ed.  442. 14 
Am.Dea646, 

Parting  vHOi  vroperty  after  reaoMng  maieintii. 

Parting  with  the  property  received  after  reach- 
ing majority  wUl  prevent  a  disaffirmance. 

In  a  case  in  which  the  Infant  after  majority  had. 
conveyed  to  a  third  person  the  land  purchased  dur- 
ing minority  the  court  says,  shall  the  minor  when, 
he  arrives  at  full  age,  elect  to  hold  the  land  and  yet. 
avoid  the  payment  of  the  notes  and  mortgage  gl  vi 
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Terff.  9;  BoueheU  t.  Clary,  8  Brer.  194;  3u>asey 
t.  Ydnderheyden,  10  Johns.  88;  Fen  ton  ▼. 
WhiU,  4  N.  J.  L.  100;  Banks  ▼.  Deal,  8 
HcCoid,  L.  257. 

Id  a  suit  on  such  a  note  the  plaintiff  cannot 
recover  more  than  the  just  value  of  the  neces- 
iariefl»  whether  equal  to  or  less  than  the  face 
of  the  note. 

Barle  ▼.  Rmd,  10  Met.  887. 

The  wants  to  he  supplied  with  these  neces- 
nries  are  personal;  either  thoee  for  the  hodj  as 
food,  clothing,  lodging,  or  those  for  the  mmd, 
18  suitable  instruction;  but  expenditures  upon 
the  infant's  real  estate,  however  beneficial  and 
leqnisite,  can  never  be  regarded  as  "necessa- 
M*  in  law. 

Tapper  y.  Cadioat,  12  Met.  559,  46  Am.  Dec 
704. 

If  either  of  the  deeds  were  in  fact  for  neces- 
saries, the  burden  is  upon  the  defendants  to 
ibow  this  by  the  preponderance  of  the  evi- 
dence.  When  the  infant  is  at  home  and  sup- 
ported by  his  father,  as  was  the  fact  in  the  case 
at  bar,  he  cannot  be  made  liable  for  necessaries. 

Baihbridge  y.  Piekenng,  2  W.  Bi.  1825; 
Angel  v.  McLeOan,  16  Mass.  81,  8  Am.  Dec. 
118;  Elrod  y.  Myeri,  2  Head,  88;  ConnoUy  y. 
HuU,  8  McCord,  L.  6. 

Those  acts  of  an  Infant  were  void  which  the 
ooart  could  pronounce  to  their  prejudice. 


Philpot  V.  Sandwich  Mfg.  Co.  18  Neb.  56; 
Keane  v.  Boycott,  2  H.  Bl.  511;  Uecker  y. 
Koehn,  21  Neb.  570,  59  Am.  Hep.  849;  Zoveh 
v.  Pareons,  8  Burr.  1794;  2  Kent.  Com.  *286; 
Tucker  v.  Moreland,  85  U.  S.  10  Pet.  71,  9  L. 
ed.  851:  Olif)er  v.  Bovdlet,  18  Mass.  287,  7  An^ 
Dec.  184;  Bingham,  Infancy,  p.  11;  Wheaion 
y.  Boiit,  5  Yerg.  41.  26  Am.  Dec.  251;  Swafford 
y.  Ferguian,  8  Lea,  293,  81  Am.  Kep.  089; 
Bobineon  y.  Weeke,  56  Me.  102;  Hople  y.  Stowe, 
19  N.  C.  820;  Fridge  y.  State,  3  Gill  &  J.  103. 

The  appointment  of  an  attorney  is  tb6  act  of 
all  others  which  an  infant  has  the  legal  inca- 
pacity to  perform. 

l\icker  T.  Moreland  and  Vasee  y.  Smithy 
supra. 

And  this  deed  was  void  because  for  an  illegal 
consideration. 

Van  Etten  y.  Butt,  82  Neb.  289. 

These  deeds  were  void  because  of  the  relation 
existing  between  Pritchett  and  the  plaintiff  at 
the  time. 

Civil  Code.  §  107;  CoU  y.  San  Fravcieco  City 
d  County  Super.  Ot.  68  Cal.  86,  49  Am.  Rep. 
78;  Qallatian  y.  Cunningham,  8  Cow.  871; 
Story,  Eq.  Jur.  12th  ed.  §  817;  Uendee  v. 
Cleaveland,  54  Vt.  142;  Crompe  v.  Barrow,  4 
Ves.  Jr.  681;  Bugd.  Vendors.  422,  427;  Da- 
roue  V.  Fanning,  2  Johns.  Ch.  252,  1  L.  ed. 
866. 


■B  oonsideratloD  for  It?  It  would  be  gross  Injustice 
to  so  adjudge  and  It  is  not  neoessary  for  bis  proteo- 
tion.  That  object  Is  fully  answered  by  leaving  it 
to  bis  election  to  determine  when  arriving  at  an 
■ge  at  wbtoh  be  is  by  law  deemed  oompetent  to 
manage  bis  own  concerns,  whether  be  has  made  an 
improvident  bargain,  or  whether  on  the  whole  it  is 
most  for  bis  interest  to  affirm  or  avoid  it.  If  he 
afDrms  it,  he  must  affirm  the  whole.  He  cannot 
affirm  part  and  reject  part.  Dana  y.  Coombs,  6  Me. 
n.l9Am.I>ec.l94. 

But  in  that  case  there  was  a  transfer  of  property 
after  reacbiag  majority,  wbich  is  generally  held  to 
be  sufficient  to  show  ratification  of  the  contract. 

A  conveyance  of  tbe  land  to  a  third  person  after 
reaching  majority  will  preclude  a  rescMon  of  the 
contract  so  as  to  permit  a  recovery  of  the  purchase 
price.    Weed  v.  Beebe,  21  Vt,  495. 

If  after  reaching  majority  tbe  infant  conyerts 
tbe  property  to  bis  own  use  and  enjoys  the  pro- 
ceeds he  cannot  disaffirm  and  recover  tbe  purchase 
price.  Lawson  v.  Lovejoy,  8  Me.  406,  28  Am.  Deo. 
C6. 

Sale  of  the  property  after  renching  majority  wlU 
predade  a  rescission.    Deason  v.  Boyd,  1  Dana,  4A. 

The  contract  cannot  be  rescinded  if  after  reach- 
ioir  majority  tbe  infant  puts  it  out  of  hie  power  to 
restore  the  property  received.  Middleton  y.  Hoge, 
SBuab.4m 

If  after  reaching  majority  an  infant  retains  land 
porcbased  and  sells  part  to  a  third  person,  receiv- 
Inir  the  purchase  price,  he  cannot  afterwards  dis- 
■fflrm  the  contract  to  avoid  paying  tbe  purchase 
Itfice.   Henry  y.  Root,  88  N.  Y.  6:26. 

After  affirming  a  purchase  of  real  estate  by  sell- 
log  a  portion  of  it  to  a  third  person  after  coming 
of  age,  an  infant  cannot  repudiate  his  liability  on 
a  mortgage  given  by  him  for  tbe  purchase  price. 
Lynde  v.  Budd,  2  Paige,  191, 2  L.ed.868, 21  Am.  Deo. 
BL 

If  after  coming  of  age  the  infant  retains  the 
property  received  by  him  for  his  own  use,  or  sells  or 
otherwise  disposes  of  it,  such  action  will  be  held  to 
be  ao  affirmance  of  the  contract  and  he  cannot  de- 
feat an  action  on  a  note  for  tbe  purchase  price. 
Boyden  v.  Boyden,  9  Met.  619. 

26L.R.  A. 


j     But  being  in  possession  of  the  property  after 
\  reaching  majority  as  aorent  for  tbe  one  to  whom 
J  the  InfHnt  had  assigned  it  will  not  prevent  a  rescis- 
sion.   Thing  V.  Libbey,  16  Me.  65. 

So  If  only  part  of  the  articles  purchased  are  in  the 
possession  oif  the  infant  when  he  becomes  of  age, 
bis  retention  or  conversion  of  them  to  his  own  iipo 
will  not  ratify  tbe  whole  contract  to  pay  tbe  pur- 
chase money  but  only  render  him  liable  to  the  ex- 
tent of  their  yalueu    Bobbins  v.  Eaton,  10  N.  H.  663. 

ReselRBlon  may  be  effected  before  wneideration  It  re- 
turned* 

An  offer  by  the  infant  to  return  the  property  he 
got  in  exchange  is  not  an  indispensable  prerequi- 
site to  the  maintenance  of  a  suit  by  him  to  recover 
tbe  property  parted  with  or  its  value  or  damages 
for  the  fraud  practiced  upon  him  in  tbe  transao- 
tioiu   Shuford  y.  Alexander.  74  Ga.  296. 

tn  an  action  on  a  note  by  the  infant  payee  against 
the  maker  tbe  defense  was,  that  the  pUiintilf  had 
assigned  tfie  note  and  the  maker  had  paid  it  to  the 
assignee.  The  court  held  that  there  bad  been  a  dis- 
affirmance of  tbe  assignment  and  stated  that  tha 
infant  could  disaffirm  such  contract  without  ten* 
derlng  back  the  property  received  by  him.  Briggs 
y.  MoGabe,  27  Ind.  827, 89  Am.  Dec.  608. 

Tbe  inlant  may  disaffirm  a  contract  made  by  him 
with  his  guardhin  without  returning  or  offering  to 
return  the  consideration  received.  Clark  v.  Van 
Court,  100  Ind.  118.  60  Am.  Kep.  774. 

A  court  of  common  law  can  impose  no  condition 
on  a  party  pursuing  a  legal  right.  Therefore,  it 
cannot  require  the  return  of  tbe  consideration  as  a 
condition  to  suing  for  dower  which  an  infant  mar- 
ried woman  had  contracted  to  release.  Shaw  v. 
Boyd,  6  Berg,  ft  EL  809,  9  Am.  Dec.  808. 

Tho  ruling  in  Creslnger  v.  Welch,  16  Ohio,  156,  46 
Am.  Dec.  665,  appears  to  have  turned  on  the  time 
of  returning  tbe  money  rather  tban  on  tbe  duty, 
the  court  saying  it  can  hardly  be  supposed  that  one 
will  seriously  contend  that  an  infant,  who  has  con- 
veyed land  during  infancy,  cannot  disaffirm  his 
contract  before  returning  the  money  received  up- 
on it. 
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Kbbbaska  Suprbhb  Court. 


In  Nebraska  the  right  of  disafflrmlog  Toid- 
able  oonveyances  of  real  estate  may  be  ezer- 
ciaed  at  any  time  within  reason,  after  the 
caardlan  infant  reaches  majority. 

a  Brim  y.  Qadin,  20  Neb.  850. 

After  arriying  at  age,  the  conveyance  may  be 
ayoided  by  trespass,  entry,  ejectment,  oonyey- 
ance  to  others  after  age.  the  old  writ  dumfuii 
infra  atatem,  special  plea  or  by  any  act  one- 
qui  vocally  manifesting  an  intention  to  avoid. 

Tucker  y.  J/o/Wan<L  85  U.  S.  10  Pet.  71.  9 
L.  ed.  851;  Jctekion y.  Oarpenter,  llJobns.  589; 
Jaekion  y.  Burefiin,  14  Johns.  124;  Hastings  y. 
DoUarhide,  24  Csl.  195. 

An  action  to  recover  the  land  is  sufficient  of 
Itself  to  avoid. 

Bocf  v.  Stafford,  7  Cow.  179. 

Return  or  tender  of  consideration  received  is 
not  a  condition  precedent  to  recovery. 

Shaw  y.  Boyd,  5  Serg.  ft  R.  809,  9  Am.  Dea 
888;  Crettinger  y.  WMi,  15  Ohio,  194.  45  Am. 
Dec.  585;  Pitcher  y.  Laycoek,  7  Ind.  808;  Daw- 
son y.  Helmci,  80  Minn.  107;  Chandler  y.  &m- 
mona,  97  Mass.  514,  98  Am.  Dec.  117;  Tucker 
y.  Moreland,  eupra;  Oliver  y.  Houdlet,  18 
Mass.  287,  7  Am.  Dec.  184:  Story,  Cont  2d  ed. 
S  57;  Price  v.  Furman,  27  Vt  271,  65  Am.  Dec. 
194;  Mustard  y.  Wohlford,  15  Gratt  829,  76 


Am.  Dec.  209;  Fitts  y.  HaU,  9  N.  H.  441; 
EoNdns  y.  Itaton,  10  N.  H.  568;  Boodif  y. 
McKenney,  28  Me.  517;  Browner  v.  Iliranklin, 
4  Gill,  468. 

The  acts  of  the  guardian  in  taldnr  the  deed 
and  paying  the  money  were  a  brea^  of  duty 
and  the  infant  is  not  bound  to  repay  the  pur- 
chase money  to  him. 

Fonda  v.  Van  Home,  15  Wend.  681,  80  Am. 
Dec.  77;  Green  y.  Winter,  1  Johns.  Ch.  27,  1 
L.  ed.  48,  7  Am.  Dec.  475;  Pinrkiet  y.  Alex- 
ander, 1  Johns.  Ch.  894,  1  L.  ed.  184;  Eoertson 
y.  Tappen,  5  Johns.  Ch.  497,  1  L.  ed.  1154;  * 
Hatoley  v.  Mancius,  7  Johns.  Ch.  174,  2  L.  ed. 
259;  Sehieffelin  v.  Stewart,  1  Johns.  Ch.  620,  1 
L.  ed.  268,  7  Am.  Dec.  507:  Brown  v.  Bickets, 
4  Johns.  Cb.  808,  1  L.  ed.  848.  8  Am.  Dec.  567; 
Torrevy.  Bank  of  Orleans,  9  Paige,  659. 4  L.  ed. 
858;  Bank  of  Orleans  v.  Torrey,  7  Hill.  260; 
Bostwick  y.  Atkins,  8  Conn.  53;  HasMrd  v. 
Bowe,  11  Barb.  22;  Putnam  y.  Ritchie^  6  Paige, 
890,  405,  8  L.  ed.  1088,  1040. 

Racan,  C,  filed  the  following  opinion: 

On  April  1, 1874,  Mrs.  Frances  H.  En/slebert 

was  the  owner  of  lot  8  in  Gise's  addition  to 

the  city  of  Omaha.    At  that  time  she  and  her 

husband,  J.  Lee  Englebert,  executed  a  mort- 


MeOiod  of  comptXLina  restoration' 

If  the  suit  Is  In  equity  the  court  may  work  com- 
plete Justice  betwoeo  the  parties  before  any  relief 
isflrranted. 

The  Infant  who  has  purchased  a  lot  and  erected 
a  house  with  borrowed  money  will  not  be  permit- 
ted In  equity  to  defeat  the  recovery  of  the  loan 
while  retalnlna  poasesslon  of  the  property  obtained 
by  meauB  of  It.  Utermchle  v.  McGreal,  1  D.  C. 
App.  360. 

But  equity  will  not  enjoin  the  Infant  from  dlsaf- 
flrmln^  a  sale  of  land  to  await  the  repayment  of 
the  purchase  money.  Brawner  v.  Franklin,  4  GUI. 
463. 

If  the  refldsBion  to  accomplished  without  the  aid 
of  equity  the  mXant  may  still  be  liable  to  an  action 
for  the  property. 

There  may  be  a  remedy  to  recover  the  consider- 
ation which  the  Infant  recelvnd.  Brlggs  v.  Mo- 
Gabe,  27  Ind.  8997,  88  Am.  Dec.  £08;  Shuford  v.  Alex- 
ander, 74  Ga.  208;  Walker  v.  Bavto,  1  Gray.  606b 

Although  the  return  of  the  consideration  to  not 
necessary  to  enable  an  Infant  to  recover  back  the 
price  paid,  yet  If  he  so  receives  the  price  he  cannot 
defeat  an  action  Bgaiost  him  for  the  recovery  of 
the  property.    Shirk  v.  Shulta,  118  Ind.  ffTL 

If  the  infant  disaf&rms  the  contract  be  cannot 
defeat  a  recovery  of  the  property.  Strain  v. 
Wright,  7  Ga.  668. 

An  infant  cannot  defeat  both  a  suit  for  the  price 
of  the  goodB  and  also  a  suit  by  the  vendor  to  re- 
cover possession  of  them.  Badger  v.  Phlnney,  16 
Kaas.  850, 8  Am.  Dea  106. 

It  would  stsem  to  be  reasonable  that  in  case  the 
infant  repudiates  a  contract  executory  on  bto  part, 
he  should  be  compelled  to  respond  in  some  appro- 
priate form  of  action  for  the  value  of  whatever  he 
received  under  the  contract  Taft  v.  Pike,  U  Yt. 
406, 80  Am.  Dec.  228. 

The  disafDrmanoe  of  a  contract  by  an  infant  en- 
titles the  other  party  to  demand  and  recover  as 
much  of  the  consideration  as  may  then  remain  in 
the  infant's  hands  in  kind.  Mustard  y.  Wohlford, 
16  Gratt »».  70  Am.  Dec.  200. 

One  who  parted  with  property  as  an  Inducement 
to  the  lnfant*s  contract  may,  upon  dlsafflrmance 
26  L.  RA. 


I  by  the  Infant,  reclaim  It  as  if  the  property  had 
never  passed  from  him.  Jefford  v.  Ringsoid,  6  Ala. 
644. 

If  an  infant  has  exchanged  property  with  aa 
adult  he  to  not  bound  to  tender  back  the  pronA^ty 
he  has  received  before  suing  for  the  value  or  pos- 
session of  the  property  given;  but  the  adult  re- 
gains title  to  the  property  on  the  dlsafflrmance  and 
may  compel  Its  return  to  him,  although  be  must 
take  It  in  Its  condition  at  that  time.  There  to  no 
duty  to  place  him  in  statu  quo.  Carpenter  v.  Oar- 
penter,46Ind.  142. 

Trover  will  lie  to  recover  the  property  from  the 
Infant.    Fltts  v.  Hall,  9  N.  H.  441. 

The  infant  should  not  be  permitted  to  rescind  fato 
contract  and  recover  the  articles  parted  with  by 
him  without  restoring  the  property  or  consider- 
ation received.  In  case  of  a  sale  by  an  adult  to  an 
Infant  If  the  adult  passed  the  consideration  and  the 
Infant  disafflrms  the  contract  and  refuses  payment, 
the  adult  may  thereafter.  In  case  the  property  be 
in  the  infant's  possession,  maintain  replevin  there- 
for and  upon  demand  and  refusal  to  deliver  he 
may  bring  trover.  If  the  Infant  has  parted  with 
the  property  sold  the  adult  to  remediless  in  the  ab- 
sence of  fraud.  Oarr  v.  Glough,  28  N.  H.  280, 60  Am. 
Dec.  815. 

a  Rule  where  the  vroperty  has  been  tost  or  sguon- 

dered. 

If  money  paid  to  a  minor  for  real  estate  has  been 
wasted  or  spent  by  him  during  hto  minority,  pay- 
ment or  tender  of  the  amount  to  not  necessary  to 
enable  him  to  avoid  the  conveyance.  Chandler  v. 
Simmons,  97  Mass.  614, 98  Am.  Dec.  117. 

If  the  property  received  has  passed  out  of  the  pos- 
session of  the  infant  during  hto  minority,  he  need 
not  offer  to  return  it  as  a  oondidon  to  hto  rescind- 
ing and  recovering  the  price  paid.  Price  v.  Fur- 
man,  27  Vt.  27U  66  Am.  Dec  194;  Wiser  y.  Lock- 
wood's  Estate,  42  V  t.  780. 

If  the  property  has  been  consumed  by  the  infant 
during  minority  the  purchase  price  cannot  be  re- 
covered against  hto  will.  Nlchol  v.  Steger,  2  Tenn. 
Ch.  828,  affirmed,  6  Lea,  808. 

In  St.  Louis,  I.  M.  ft  &  Railway  v.  Hlgglns,  44 
Ark.  298,  the  court  held  that  a  return  of  the  coo- 
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fage  on  said  lot  to  Max  Meyer  A  Bro.,  to  se- 
cure 8  note  of  $878.48.  due  July  1,  1874. 
Soon  after  tbat  time,  Mrs.  Euglebert  and  her 
husband  removed  to  Dea  Moines,  Iowa,  in 
which  dty  Mrs.  Eoglebert  died  on  the  29th  of 
December,  1876.  She  died  intestate,  leaving 
her  husband  and  one  child,  the  appellee  here- 
in, then  a  boy  about  seven  years  of  age.  Ko- 
Tember  1,  lS8\,  Max  Meyer  &  Bro.  Drought 
luit  in  the  district  court  of  Douglas  county 
«{srast  Mr.  and  Mrs.  Englebert,  only,  to  fore- 
,  close  the  mortgage  above  mentioned,  and  ob- 
tained service  upon  them  by  publication;  Max 
Mmr  &  Bro.  being  then  ignorant  of  the  fact 
of  Mrs.  Enelebert's  death.  Uecember  17, 1881, 
George  E.  Pritchard,  an  attorneyat-law  resid- 
ing at  Omaha,  Neb.,  informed  Mr.  Englebert, 
by  letter,  of  the  pendency  against  him  and  his 
wife  of  Max  Meyer  &  Bro.'s  mortgage  fore- 
closure suit,  and  requested  to  be  authorized  to 
appear  in  and  defend  the  same.  Various  com- 
munications took  place  immediately  after- 
wards between  Pritchett  and  Mr.  Englebert; 
floally  culoiinaling  in  an  agreement  between 
them  that  Pritchett  should  defend  the  fore- 
closure suit  for  Englebert  and  his  minor  son, 
and  receive,  as  compensation  for  his  services, 
one  half  of  whatever  of  the  lot  he  might  suc- 
ceed in  saving  from  the  lien  of  the  Max  Meyer 


A  Bro.  mortgage.  lo  pursuance  of  this 
affreement,  on  the  4th  day  of  Ausust,  1885, 
Mr.  Englebert  and  his  minor  son  conveyed  to 
Pritchett.  suliject  to  the  Max  Meyer  &  Bro. 
mortgage,  an  undivided  one  half  of  the  afore- 
said lot.  Pritchett  seems  to  have  succeeded  in 
having  the  foreclosure  suit,  as  brought,  con- 
tinued from  time  to  time,  on  one  pretext  or 
another,  until  August,  1884.  In  August,  1885, 
Max  Meyer  &  Bro.  filed  an  amended  petition 
in  their  iToreclosure  suit,  making  Francis  Leon 
Engle1)ert,  the  minor  son  of  Mr.  and  Mrs. 
Englebert,  a  party  defendant  to  the  action. 
Pritchett  filea  an  answer  on  behalf  of  Mr. 
Englebert  to  this  amended  petition,  and  (hav- 
ing been,  by  the  court,  appointed  guardian  ad 
litem  for  Francis  Leon  Enplebert)  also  filed  an 
answer  in  the  action  for  htm.  These  answers 
admitted  the  execution  and  delivery  of  the 
note  and  mortgage  described  in  the  foreclosure 
suit;  alleged  that  the  legal  title  to  the  property 
was  at  the  time  of  the  execution  of  the  mortgage 
in  Mrs.  Eoglebert,  her  death,  and  that  the  legal 
title  to  the  real  estate  had  descended  to,  and 
was  then  vested  in,  the  minor  son,  Francis 
Leon  Englebert;  that  theonly  interest  that  Mr. 
Englebert  had  in  the  property  mortgaged  was 
a  liie  estate,  as  tenant  by  the  curtesv  of  his  de- 
ceased wife;  and  tbat  the  interest  of  the  minor. 


ilderatioa  was  not  necepsary  to  enable  the  Infant 
to  dnafflrm  his  oontraot,  and  in  speakloir  of  Boso- 
nuin  ▼.  Browning,  81  Ark.  804,  the  court,  without 
attempttnff  to  dtetlDguish  between  the  two  caseFt 
Hid  that  that  case  seemed  to  be  founded  on  a  mis- 
tpprehension  of  the  around  upon  which  the  rl^ht 
of  dlsaffirmaDce  was  founded. 

The  infant  may  disaffirm  a  chattel  mortfraire  ez- 
exnited  for  borrowed  money  and  reclaim  the  obat- 
teJs  without  refunding  the  money,  it  not  appear- 
iof  that  he  was  able  to  repay.  Miller  v.  Smith,  28 
Mum.  248,  87  Am.  Rep.  407, 20  Alb.  L.  J.  412. 

Tbe  consideration  need  not  t>e  restored  if  it  did 
not  remain  In  the  possession  of  the  infant  specifi- 
cally after  he  l)ecame  of  age.  Walsh  v.  Young,  110 
Mas.  308. 

If  the  particular  consideration  reoeived  has 
passed  out  of  the  infantas  possession  in  ezchanire 
for  other  property  he  is  not  obliged  to  tender  the 
laner  as  a  condition  of  rescission.  Leaooz  v.  Grif- 
fith. 76  Iowa,  88. 

The  retention  of  the  proceeds  on  a  sale  of  tbe 
property  to  a  third  person  is  not  suffloient  to  con- 
stitute a  ratification  of  the  contract.  Walflh  v. 
Powem,  48  N.  Y.  28, 8  Am.  Rep.  864. 

If  the  money  received  has  beenezpended  it  need 
not  be  tendered  back.  Reynolds  v.  MoCuiry,  100 
111358. 

A  con  vesranoe  of  land  may  be  disaffirmed  without 
retunilng  the  purchase  money.  Pltoher  v.  Lay- 
cock,  7  Ind.  898;  Miles  v.  Linger  man,  24  Ind.  886; 
Towell  V.  Pence,  47  Ind.  804. 

If  money  has  been  reoeived  for  property,  the  in- 
ftuit  on  resoinding  the  sale  does  not  become  liable 
to  repay  the  money.  The  oourt  places  money  in 
the  same  class  as  property  which  has  been  received 
and  has  passed  from  the  infantas  hands  during  mi- 
Dority  so  far  as  tbe  liability  to  return  the  consider. 
uloQ  is  concerned.    Dill  v.  Bowen,  64  Ind.  204. 

But  it  is  only  where  it  affirmatively  appears  that 
die  infant  has  squandered  or  lost  the  property  dur- 
iof  his  infancy  and  la  unable  to  refund  that  the 
eoon  wiil  not  eompel  him  to  refund  as  a  condition 
to  rescinding  a  chattel  mortgage.  Hangenv.  Hach- 
melMer,  17  Jones  ft  B.  84. 

Where  the  consideration  reoeived  by  the  infant 
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consists  in  repairs  to  bis  real  estate  so  that  he  could 
not  restore  it  without  injuring  such  estate,  he  was 
held  not  bound  to  restore.  Allen  v.  Lardner,  7ft 
Hun.  003. 

NeeetvUv  of  plooina  other  party  in  statu  quo. 

The  other  party  need  not  be  put  in  stcUu  quo. 
Thitih  V.  Beaudry,  6  L.  R.  A.  146,  150  Mass.  448: 
Morse  v.  Ely,  164  Mass.  4>i8. 

To  give  effect  to  the  disaffirmance  it  is  not  neoes- 
Fary  that  the  infant  should  place  the  other  party 
in  Aaiu  quo.  Tucker  v.  Moreland.  36  U.  S.  10  Pet. 
78,  9  L.  ed.  851. 

To  give  effect  to  a  disaffirmance  of  an  infants 
deed  of  law  it  is  not  necessary  that  the  grantee 
should  l>e  placed  fn  eiatu  quo.  Where  the  infant 
after  reaching  majoritj'  applies  to  a  court  of  equity 
to  have  his  deed  avoided  the  rule  maybe  different. 
The  rule  with  reference  to  a  transfer  of  personal 
property  is  quite  different  from  a  transfer  of  real 
estate.    Dawson  v.  Helmes,  80  Minn.  107. 

If  an  infant  enters  into  an  ezohange  of  horses 
he  may  recover  back  the  one  given  by  him,  al- 
though he  has  misused  the  other  one  so  that  it  haa 
no  value.    White  v.  Branch,  61  Ind.  210, 

If  an  infant  seeks  for  the  return  of  a  horse  which 
he  ezcbanged  for  another,  without  offering  to  re- 
turn the  latter,  the  Jury  ought  not  to  attempt  to 
make  an  equitable  adjustment  between  the  parties. 
Grace  v.  Hale.  2  Humph.  27,  80  Am.  Dec. 296. 

The  fact  that  the  property  has  depreciated  in  the 
hands  of  the  infant  will  not  prevent  his  rescinding 
the  contract.  Whitcomb  v.  Joslyn,  61  YU  79,  81 
Am.  Bep.  678. 

Decisions  requiring  infant  to  aeeounl. 

There  are.  however,  some  decisions  in  which  the 
infant  has  been  required  to  return  what  he  re- 
ceived or  to  account  for  its  value  in  order  to  re. 
scind  his  contract.  Some  of  these  decisions  have 
been  overruled  by  later  cases  In  tbe  eame  state 
which  will  be  found  cited  supra.  Other  cases  are 
general  ezpresrions  which  prokMbly  would  not 
be  regarded  by  tbe  courts  uttering  them  as  com- 
mitting the  oourt  to  the  rule  that  lost  or  squan- 
dered property  must  bo  restored.    Tn  a  few  states 
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Francifl  Leon  Eoglebert.  in  the  real  estate, 
oould  Dot  be  sold  to  satisfy  the  mortgage  debt, 
because  the  action,  as  against  him,  was  not 
brought  within  ten  years  from  the  date  of  the 
maturity  of  the  note  which  the  mortgage  was 
given  to  secure.  The  court  rendered  a  decree 
and  ordered  the  life  estate,  only,  of  Mr.  En- 
glebert  sold  to  satisfy  the  amount  found  due 
on  the  mortgage.  This  life  estate  was  sold 
under  a  decree,  the  property  purchased  by  one 
of  the  plaintiffs  in  the  foreclosure  suit,  and  the 
sale  confirmed.  A  deed  was  ordered,  but 
never  made,  to  the  purchaser.  On  the  6th  day 
of  January,  1886,  on  the  Joint  application  of 
Mr.  Englebert  and  his  minor  son,  Mr.  Fritchett 
was  appointed  guardian  of  the  minor  son  by 
the  county  court  of  Douglas  county,  accepted 
the  trust,  and  qualified  therefor  by  taking  the 
oath,  and  giving  bond,  as  required  by  statute. 
On  June  1,  1886,  in  pursuance  of  an  agree- 
ment between  Mr.  Fritchett  and  Mr.  Engle- 
bert,  his  son  (then  being  about  eighteen  years 
of  age),  in  consifieration  of  $340  in  cash  then 
paid'  by  Fritchett  to  Englebert,  conveyed  to 
Fritchett  the  remaining  undivided  one  half  of 
the  lot  On  the  22d  day  of  December,  1888, 
J.  Lee  Englebert  died.  On  the  11th  of  Octo- 
ber, 1889,  Francis  Leon  Englebert  became  of 
Agep  and  one  month  and  three  days  thereafter. 


to  wit,  on  the  14th  day  of  November,  1889. 
brought  this  suit  in  equity  in  the  district  couit 
of  Douglas  county,  against  the  said  George  £. 
Fritchett  and  others  who  were  claimiDg  to  be 
owners  of  some  part  of  said  lot  under  coDvey* 
ances  from  Fritchett,  to  cancel  and  set  aside 
the  deeds  hereinbefore  mentioned,  made  by 
himself  and  father  to  Fritchett;  alleging  that 
at  the  time  he  executed  said  deeds  he  was 
seised  in  fee  simple  of  the  property,  and  was 
a  minor.  The  district  court  rendered  a  decree. 
canceling  and  setting  aside  said  deeds,  and' 
awardinfc  the  plaintiff  a  writ  of  possession  for 
said  real  estate.  The  case  is  before  us  on  ap- 
peal. 

The  reported  decisions,  especially  the  older 
ones,  abound  with  grave,  learned,  and  lengthy 
discussions  of  the  question  as  to  whether  the 
contracts  of  an  infant  are  void  or  voidable;  and 
there  are  respectable  authorities  which  hold 
that  certain  contracts  of  an  infant  made  under 
certain  circumstances,  are  absolutely  vuid;  but 
we  think  that  the  better  rule,  and  the  one  sup- 
ported by  the  weight  of  authority,  is  that  all 
contracts  of  an  infant,  except  those  for  neces- 
saries, are  voidable  by  the  infant,  at  his  elec- 
tion, within  a  reasonable  time  after  he  becomef 
of  age.  In  Tuninon  v.  Chamblin,  88  HI.  878, 
the  rule  is  thus  stated:    "Deeds  made  by  a 


the  same  rule  Is  applied  as  In  case  of  adults,  and 
the  Infant  is  not  permitted  to  rescind  without 
placing  the  other  party  in  statu  c/uo,  whfob  of 
oourse  in  most  cases  deprives  him  of  all  power  of 
rescissioo  and  bolds  him  to  his  contract  however 
unwise  it  may  have  been. 

In  Texas  to  disaffirm  a  sale  of  land  there  most 
"be  a  return  of  the  purchase  money.  Bingham  v. 
Barley,  56  Tex.  281,  4U  Am.  Bep.  801;  Folts  v.  Fer- 
RUBon,  77  Tez.  301;  Cumminflrs  v.  Powell,  8  Tex.  83; 
Womaok  v.  Womaok,  Id.  897, 68  Am.  Deo.  119:  Kil- 
gore  V.  Jordan,  17  Tex.  841;  Stuart  v.  Baker,  17  Tez. 
417. 

In  New  Hampshire  if  the  consideration  cannot 
be  restored  the  other  party  must  be  put  in  as  good 
a  posliion  as  though  it  had  been.  Locke  v.  Smith* 
4IK.H.846. 

The  infant  upon  rescinding  must  account  fOr 
value  of  it.    Heath  v.  StCFens,  48  N.  H.  251. 

The  infant  must  allow  for  the  benefit  received 
from  what  cannot  be  restored  in  gpeoUm  Bartlett 
V.  Bailey,  50  N.  H.  406. 

The  contract  of  an  infant  whether  executed  or 
executory  cannot  be  rescinded  or  avoided  without 
restoring  to  the  other  party  the  consideration  re- 
ceived, or  aUowing  him  to  recover  compensation 
for  all  the  benefit  conferred  upon  the  Infant.  Hall 
T.  Butterfield.  59  N.  H.  864, 47  Am.  Bep.  209. 

If  an  Infant  seeks  to  avoid  an  assignment  of  a 
policy  of  insurance  upon  his  father's  life  made  for 
iiis  benefit,  he  must  pay  to  the  assignee  the  pre- 
miums necessarily  paid  by  the  latter  while  the 
policy  was  rightfully  In  his  possession.  City  8a v. 
Bank  v.  Whittle,  68  N.  H.  687. 

But  even  in  New  Hampshire  it  has  been  held  that 
if  a  minor  agrees  to  apply  chattels  on  a  debt  due 
Him  and  sells  them  and  after  coming  of  age  repu- 
diates the  agreement,  he  cannot  be  required  to 
credit  more  than  the  value  on  the  debt.  Kimball 
V.  Bruce,  66  N.  fl.  827. 

If  the  Infant  has  executed  the  contract  he  canoot 
recover  the  consideration  paid  without  restoring 
what  he  received.  Taft  v.  Pike,  14  Vt.  406,88  Am. 
Dec.  228. 

The  rule  that  a  oontract  cannot  be  disaffirmed 
"without  restoring  the  consideration  was  recog- 
nized in  Fair  v.  Sumner,  U  V t.  28, 86  Am.  Dea  827. 
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The  Vermont  rule  was  changed  by  later  caaea. 

In  iRiley  v.  Mallory,  88  Ck>nn.  201,  it  is  stated,  as 
an  exception  to  the  rule  that  an  infant  may  at 
pleasure  avoid  his  contract,  ttia  circumstance  that 
the  Infant  has  so  enjoyed  or  availed  himself  of  the 
consideration  that  the  parties  cannot  be  restored 
to  thehr  original  positions. 

Where  the  infant  gave  his  t)ond  to  take  up  notes 
which  had  been  made  by  his  wife  before  her 
marriage,  and  pleaded  his  infancy  to  a  suit  on  the 
bond,  the  court  ordered  the  notes  to  be  given  back, 
and  directed  that  no  defense  should  be  pleaded  to 
them  which  could  not  have  been  pleaded  at  the 
time  the  bond  was  given.  CSarke  v.  Oobley,  t  Ck>x. 
Ch.lTa. 

In  Breed  v.  Judd,  1  Gray,  456,  which  involved  a 
contract  to  furnish  an  outfit  for  an  infant  to 
enable  him  to  go  to  California  and  seek  for  gold, 
in  which  the  infant  sought  to  recover  back  tte 
gold  which  he  had  delivered  in  aocordanoe  with 
the  contract,  offering  to  deduct  the  cost  of  the 
outfit,  the  court  held  that  such  deduction  would 
not  placo  the  other  party  in  statu  quo ;  that  he  had 
a  right  to  be  compensated  for  the  risk  taken  by 
him,  and  that  since  the  jury  had  found  the  com- 
pensation  received  reasonable,  the  mfant  could 
not  recover. 

Massachusetts  does  not  now  require  restoratioD 
to  statu  quo. 

There  can  be  a  recovery  for  property  sold  only 
on  restoration  of  the  money  received  for  It.  Bart- 
lett V.  Ck)wle8, 15  Gray.  44/^ 

But  that  statement  is  said  to  have  been  oMter 
dicta  in  Bartlett  v.  Drake.  100  Mass.  174, 97  Am. 
Dec.  02, 1  Am.  Rep.  101,  and  to  be  contrary  to  the 
whole  theory  of  the  law  of  infants. 

The  New  York  cases  for  a  long  time  refused  re- 
lief unless  the  consideration  was  restored. 

If  after  an  infant  comes  of  age  he  seeks  the  aid 
of  equity  to  avoid  his  contract  and  recover  the 
property  he  has  parted  with  thereunder,  the  court 
will  deal  with  him  as  it  would  with  any  other  adult 
party,  and  require  him  to  do  equity  before  he  shall 
have  equity  done  to  him.  He  must  restore  what 
he  received  when  he  parted  with  the  property 
which  he  seeks  to  get  back.  Hlllyer  v,  Bennett,  t 
Bdw.Ch.222,6L.ed.684. 
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tnloor  are  not  void,  but  ooly  Tofdable.  Their 
validity  docs  not  depend  on  a  ratification  after 
«  minor  attains  his  age;  but,  to  avoid  them,  he 
most,  bj  some  act,  clear  and  unmisiakable  in 
its  character,  disaffirm  their  validity."  See 
^fio  Bonner  v.  lUinaia  Land  d  Loan  Co.  75  111. 
315;  Hper  v.  Hyatt,  8  Cranch,  C.  C.  276,  Fed. 
€aa.  No.  6,907;  Kendall  y.  Lawrence,  23  Pick. 
540;  Dixon  v.  Merritt,  21  Minn.  196;  Singer 
Mfg.  Co.  Y.  Lamb,  81  Me.  221 :  Irvine  v.  Irvine, 
76  D.  8.  9  Wall.  617, 19  L.  ed.  800;  Pom.  Eq. 
Jur.  2d  ed.  §  945.  Such  Is  also  the  doctrine 
-of  this  court  as  stated  in  Philpot  y,  8and\oieh 
Mfg.  Co,,  18  Neb.  54,  where  it  is  said:  "Con- 
'Iracts  of  an  infant,  other  than  for  necessaries, 
are  voidable  only:  and,  upon  coming  of  age, 
he  may  affirm  or  avoid  them,  in  his  discretion." 
The  deeds  made  by  the  appellee  in  this  case  to 
Pritchett  were  voidable,  and  not  void.  The 
appellee,  within  less  than  two  months  after  his 
becoming  of  age,  instituted  this  suit  for  the 
purpose  of  canceling  the  deeds  made  to  Prit- 
chett This  was,  on  the  part  of  the  appellee, 
«n  unequivocal  and  sufficient  disaffirmance,  on 
his  part,  of  the  contracts  made.  Tuniaon  v. 
Chamblin,  eupra;  Sim$  y.  JBoerhardt,  102  U. 
€.  800,  26  L.  ed.  87. 

Was  the  disaffirmance  of  these  deeds  by  ap- 
pellee made  within  a  reasonable  time?    As  to 


what  is  a  reasonable  time  for  an  infant,  after 
becoming  of  ag?,  to  disaffirm  contracts  made 
during  his  minority,  is  a  mixed  question  of 
law  and  fact,  to  be  determined  from  the  cir- 
cumstances in  each  particular  case.  Id  Ward 
Y.  Laterty,  19  Neb.  429,  this  court  said:  "A 
minor  who  has  conveyed  his  real  estate  must 
affirm  the  deed  within  a  reasonable  time  after 
becoming  of  age,  or  be  barred  of  that  right." 
In  that  case  the  disaffirmance  was  not  made 
until  more  than  three  years  after  the  minor  be- 
came of  age,  and  the  court  held  that  the  dis- 
affirmance, under  the  facts  in  the  case,  was  not 
made  within  a  reasonable  time.  In  O^Brien  v. 
Gaslin,  20  Neb.  848,  this  court,  adhering  to 
the  rule  announced  in  Ward  v.  Laverty,  held 
that  a  disaffirmance  made  by  a  party  fourteen 
years  after  he  became  of  age  was  not  made 
within  a  reasonable  time.  In  Johnaon  ▼. 
Storie,  82  Neb.  610.  and  infant  who  had  signed 
a  note  as  surety  disaffirmed  the  same  a  year 
and  a  half  after  he  became  of  age;  and  it  was 
held  that  the  disaffirmance  was  made  within  a 
reasonable  time.  There  are  some  eminent  au- 
thorities which  hold  that  an  infant  may  disaf- 
firm a  deed,  which  he  has  made  to  his  real  estate 
during  his  minority,  at  any  time,  after  he  be- 
comes of  age,  before  he  would  be  barred  Irf 
the  statute  of  limitations  from  bringing  an  ao- 


In  Ottman  t.  Moak,  8  ;8aDdf.  Cta.  481, 7  L.  ed.  909, 
■in  which  a  mortfifage  was  given  by  ao  infant  for 
the  poTchase  prioe  of  some  goods,  it  was  held  that 
tie  mast  either  account  for  the  value  of  the  goods, 
with  Interest  from  the  time  he  received  them,  or 
pay  the  mortflrage. 

If  an  infant  has  executed  a  contract  by  the  pay- 
ment of  money  or  the  delivery  of  property,  he 
cannot  afterwards  disaiBrm  it  and  recover  back 
the  money,  or  claim  a  return  of  the  property 
without  restoring  to  the  other  party  the  consid- 
-eration  received  from  him.  Bartholomew  v.  Fln- 
nemore,  17  Barb.  428. 

The  consideration  must  be  restored.  Green  v. 
^reen,  7  Han,  492. 

If  the  contract  to  executed  on  both  sides,  the 
Infant  in  order  to  avoid  the  contract  must  restore 
the  consideration.    Roof  v.  Stafford,  7  Cow.  18S. 

In  Gray  v.  Lessiogton,  2  Bosw.  257,  the  court  sit- 
ting as  a  court  of  equity  required  the  infant  to 
make  good  the  deterioration  of  the  property  ten- 
dered hack  as  a  condition  of  resdndioflr  and  ,re- 
•coverlng  the  purchase  money  paid. 

But  that  doctrine  has  since  been  modified. 

Equity  will  compel  the  restoration  of  the  consid- 
eration as  a  condition  to  the  rescission  of  an  exe- 
cuted contract.    Smith  y.  Evans,  6  Humph.  70. 

In  equity  the  consideration  must  be  restored  as 
•a  condition  to  regaining  possession  of  the  prop- 
erty.   Prout  V.  WUey.  28  Mich.  168. 

In  a  later  case,  however,  it  was  held  that  while 
the  Infancy  continues  the  Infant  Is  not  compelled 
to  return  money  borrowed  in  order  to  avoid  a 
chattel  mortgfige  for  which  it  was  given.  Corey 
T.  Burton.  82  Mich.  90. 

If  the  aid  of  equity  is  sought  to  obtain  rescis- 
sion a  return  pf  the  consideration  will  be  re- 
quired.   Bryant  v.  PottinKer,  6  Bush,  478. 

If  an  infant  receives  property  in  compromise  of 
«  legacy  he  must  account  for  Its  value  upon  re- 
pudiating the  compromise  and  suing  for  the 
legacy.    Tipton  v.  Tipton,  48  N.  C.  662. 

In  an  equity  actl6n  to  set  aside  a  conveyance  of 
land,  the  purchase  price  must  be  tendered  back. 
Bozeman  v.  Browning,  81  Ark.  364. 
'  The  Arkansas  mla  to  now  changed. 
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d.  Where  infafit  nener  received  consCdoratfon. 

If  no  consideration  was  ever  paid  to  the  infant 
he  need  make  no  offer  to  return  in  order  to  rea- 
dnd.    Stevenson  v.  EJtiser,  69  N.  T.  8.  R.  515. 

If  the  cooplderatlon  never  reaches  the  hands  of 
the  infant  there  need  be  no  offer  to  return  it  be- 
fore dtoaffirming  the  contracL  Vogelsang  v. 
Null  67  Tex.  466;  Wade  v.  Love,  60  Tex.  522;  Thor- 
maehlen  v.  Kaeppel,  86  Wis.  878. 

If  the  consideration  does  not  come  Into  the  pos- 
session of  the  infant,  as  If  It  to  paid  to  the  hus- 
band on  a  sale  of  her  real  estate,  she  to  not  bound 
to  return.  StuU  v.  Harris,  2  L.  B.  A.  74l«  61  Ark, 
294. 

If  an  Infant  feme  covert  conveys  property,  she 
need  not  tender  beck  the  purchase  money  in  or- 
der to  disaffirm  the  contract.  Law  v.  Long,  41 
Ind.  586. 

The  fact  that  on  conveyance  of  the  land  of  an 
infant  feme  covert  her  husband  receives  the  pur- 
chase money,  which  he  invests  in  other  lands  in 
which  she  receives  her  dower,  will  not  prevent  her 
disaJBrmance  or  conveyance  without  offering  to 
return  the  purchase  money.  Richardson  v.  Pate, 
93  Ind.  428.  47  Am.  Rep.  374. 

The  minor  should  not  be  compelled  to  return 
consideration  which  was  paid  to  his  father  and 
which  he  never  received.  Clark  v.  Tate,  7  Mont. 
171;  GrilBs  v.  Younger,  41  X.  a  620,  61  Am.  Dec. 
438. 

Equity  will  not  compel  restoration  If  there  to  no 
evidence  that  the  consideration  ever  came  to  the 
hands  of  the  infant.  Monumental  Bldg.  Asso.  No. 
2  of  Baltimore  v.  Herman,  33  Md.  133. 

So  if  the  property  lias  been  taken  from  the  pos- 
session of  the  infant  under  execution  ageinst  a 
third  person,  he  to  not  bound  to  offer  to  return  it 
before  suing  for  the  consideration  paid.  Lenunon 
V.  Beenmn,  45  Ohio  St.  606. 

Recital  of  consideration  in  a  deed  to  no  estoppel 
on  an  infant.    Cook  v.  Toumbs,  86  Miss.  686w 

e.  StatxAory  prorM/ms, 

The  Iowa  statutes  require  the  return  of  all  con- 
Bideration  remaining  under  the  infant's  control  at 
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tion  in  electment  for  tbe  real  estate.  But  this  is 
not  the  (loctrlne  of  this  oourt  It  is  now  flrmly 
settled  here  that  an  infant,  in  order  to  avoid  a 
contract  made  during  his  minority,  must  dis- 
affirm the  same  within  a  reasonable  time  after 
his  minority  ends.  There  can  be  no  doubt,  in 
view  of  the  authorities  quoted  above,  but  that 
the  appellee  disaffirmed,  within  a  reasonable 
time  after  he  became  of  age,  the  deeds  made 
to  Pritchett. 

It  is  insisted  bj  the  appellants  that  the  first 
deed  made  by  appellee  to  Pritchett  was  voida- 
ble only,  and  that  the  services  performed  by 
Pritchett  in  the  foreclosure  suit  of  Max  Meyer 
&  Bro.  for  the  appellee  were  necessaries,  and 
that,  therefore,  the  appellee  cannot  avoid  said 
first  deed.  Were  the  cervices  peiformed  by 
Pritchett  for  the  appellee  in  the  foreclosure 
suit  "necessaries,"  withl..  the  meaning  of  that 
term?  What  are  neces^^.iS  for  an  infant  can- 
not be  defined  by  any  general  rule  applicable 
to  all  cases.  It  is  a  mixed  question  of  law 
and  fact,  to  be  determined  in  each  case  from 
the  particular  facts,  circumstances,  and  sur- 
roundings in  that  case.  In  Sfielton  v.  Pendle- 
ton, Itf  Conn.  417,  a  wife,  without  her  hus- 
band's consent,  employed  an  attorney  to  prose- 
cute a  suit  for  divorce  in  her  favor,  against 
her  husband,  for  a  legal  and  sufficient  cause. 
The  attorney  performed  the  services,  and  the 
decree  of  divorce  was  granted.  The  attorney 
then  sued  both  the  husband  and  wife  for  his 
fees.  The  court  held  that  the  services  ren- 
dered were  not  necessaries,  and  that  the  bus- 
band  was  not  liable  therefor.  The  court  said: 
"By  the  law  the  defendant  is  liable  only  for 
the  necessaries  which  the  plaintifip  has  provided 
for  bis  wife.  The  common  law  defines  'neces- 
saries' to  consist  only  of  necessary  food,  cloth- 


ing, drink,washing,  medicine,  instruction,  ani^ 
a  competent  place  of  residence."  In  Munwn  ▼. 
WaMand,  81  Ck)nn.  808,  88  Am.  Dec.  161,. 
a  female  infant  was  seduced  under  a  promise  or 
marriage.  Her  seducer  refused  to  marry  her 
and  she  was  left  in  a  state  of  destitution.  At 
her  request  at  attorney  brought  suit  against 
the  seducer  for  a  breach  of  promise  of  mar- 
riage. The  suit  was  settled  by  the  intermar- 
riage of  the  plaintiff  and  defendant.  The  at- 
torney then  sued  both  the  husband  and  the 
wife  for  his  services.  The  court  held  that  the 
services  rendered  by  the  attorney,  under  the 
circumstances,  were  "necessaries,"  within  the 
meaning  of  that  term.  The  court  said:  "Can 
the  plaintiff's  charges  for  prosecuting  that  ac- 
tion be  considered  as  necessaries,  under  the 
circumstances?  The  rule  usually  stated  in  the 
text-books  confines  the  term  'necessaries,'  for 
which  a  minor  may  bind  hinoself,  to  suitable 
food  and  clothing,  shelter,  washing,  medicine, 
medical  attendance,  and  education;  but  this 
depends  entirely  upon  what  the  court  or  Jury 
may  think  in  each  case,  suitable  and  proper  ia 
reference  to  the  infant's  condition  and  station 
in  life.  .  .  .  The  personal  security  of  the  wife- 
is  legally  a  necessary,  and  the  expense  of  se- 
curing It  is  a  proper  charge  against  the  hus- 
band. If  we  look  at  the  suit  which  the  infant 
commenced  as  her  only  mode,  under  her  pecu- 
liar circumstances,  of  procuring  the  means  of 
living,  it  comes  within  the  principle  allowing 
her  to  contract  for  necessaries.  This  was  not 
a  case  of  merely  prosecuting  an  infantas  right 
to  property,  or  for  recovery  of  an  ordinary 
debt.  In  such  cases  there  is,  or  ought  to  be,., 
a  guardian  to  protect  the  interests  of  the  in- 
fant. There  was  none  here,  and  it  does  not 
appear  that  there  were  any  means  practicable 


the  time  of  the  dlsalBrmance.  Leacox  y.  Grif- 
fith, 76  Iowa,  89. 

The  Iowa  statute  requhres  the  return  of  all  re- 
mainiiiir  under  the  control  of  the  Infant  at  the 
time  he  becomes  of  agre.  Stout  v.  Merrill,  85 
Iowa,  47. 

But  that  statute  requires  only  the  return  of  the 
identical  money  or  property  received  and  not  its 
equivalent.  Hawes  v.  Burlington,  C.  R.  &  N.  R. 
Co.  64  Iowa,  316. 

The  California  statutes  provide  that  in  case  the 
contract  is  made  by  a  minor  over  eighteen  years 
of  agre  it  may  be  disaffirmed  by  him  upon  restor- 
ing the  consideration.  Combs  v.  Hawes  (Gal.) 
Koy.  19, 1885. 

f .  Am  betxceen  grantus  of  infant. 
As  between  the  purchasers  of  an  infant's  real  es- 
tate it  is  not  necessary  in  order  to  give  the  last  one 
a  valid  title  that  the  infant  should  have  returned 
the  consideration  received  from  the  first  one  for 
the  land.    Vallandmgham  v.  Johnson,  86  Ey.  288. 

g.  Executed  eofntraete. 

There  has  been  some  tendency  to  recognize  a 
distinction  between  executed  and  executory  con- 
tracts. This  distinction  is  more  dicta  than  decis- 
ion and  there  seems  to  be  little  substantial  ground 
for  it. 

The  distinction  between  executory  and  executed 
contracts  is  noticed  in  Boody  v.  McKenney,  28  Me. 
617. 

To  avoid  an  executed  contract  the  Infant  must 
return  the  consideration.  Bailey  v.  Bamberger, 
11  B.  Mon.  118w 

In  Mustard  v.  Wohlford,  16  Giatt.  8989, 76  Am. 
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Dec.  209,  it  was  said  that  in  the  case  of  an  executed 
sale  by  the  infant.  It  has  been  held  that  If  he  dis- 
affirms the  sale  and  seeks  to  recover  back  the  ar- 
ticles sold,  he  must  restore  the  purchase  money  or 
other  consideration. 

Without  expressing  an  opinion  upon  this  ques- 
tion it  is  sufficient  for  the  purpose  of  the  defend- 
ant's case  to  say  that  no  case  of  an  executory  con- 
tract of  sale  has  been  found  in  which  the  infant 
disaffirming  a  contract  after  his  arrival  at  aire  has- 
been  held  accountable  for  the  consideration  re- 
ceived and  spent  by  him  during  his  infancy,  but> 
all  the  authorities  on  the  subject  seem  to  be  Xh» 
other  way. 

In  Gillespie  v.  Bailey,  IS  W.Ta.  70. 29  Am.  Bei>. 
445,  the  court  says  that  In  case  of  executory  con- 
tracta  the  infant  may  disaffirm  although  be  has 
wasted  the  consideration  received,  but  that  dis- 
tinction has  been  taken  between  an  executory 
and  executed  contract  and  it  may  be  regarded  as 
questionable  whether  such  rule  is  applicable  to 
executed  contracts.  The  court  states  that  the  rea- 
sons for  applying  it  in  one  case  are  equally  strong 
in  the  other,  but  that  a  decision  of  the  question 
is  not  necessary  in  that  case,  so  it  Is  not  decided. 

h.  BeeovtHng  back  money. 

The  right  of  an  infant  to  recover  back  money 
paid  on  a  contract  has  been  made  to  depend  upon 
so  many  considerations  other  than  the  mere  qae»> 
tion  of  his  duty  to  return  what  be  received  under 
the  contract  that  a  full  discussion  of  that  ques- 
tion will  be  reserved  for  a  separate  note  and  only- 
such  decisions  upon  the  subject  have  been  in- 
serted in  this  note  as  appear  to  throw  light  upoo* 
the  question  now  under  discussion.         H.  P.  V. 
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of  procuriDg  one  to  be  appointed.  It  appears 
to  us,  therefore,  that  while  the  court  recog- 
nized the  rule  that  the  ordinary  fee  of  an  at- 
torney for  the  prosecuting  of  an  infant's  right 
to  property  could  not  gpnerally  be  said  to  be  a 
necessary,  yet  it  correctly  infornaed  them  that 
the  services  rendered  were  requisite  for  the 
personal  protection  and  support  of  the  infant, 
and  might  be  lawfully  contracted  for  by  her, 
and  that  she  would  be  liable  to  pay  for  the 
same."  In  WaOU  v.  BardweU,  126  Mass.  866, 
it  was  held  '*that  a  ward  is  not  liable  for  re- 
pairs put  upon  his  dwelling  houpe  by  a  person 
employed  by  the  guardian  to  muke  them,  even 
after  the  death  of  tbe  guardian,  and  evidence 
that  repairs  were  necessary  is  immHterial."  In 
Tnpf>er  ▼.  Caldtreil  12  Met.  550,  46  Am.  Dec. 
704,  it  was  held:  "An  infant  is  not  liable  for 
tbe  expense  of  repairing  his  dwelling  house, 
on  a  contract  made  by  him  therefor,  although 
Boch  repairs  were  necessary  for  the  prevention 
of  imn.ediate  and  serious  injury  to  the  house." 
The  court  said:  "An  infant  may  make  a 
valid  contract  for  necessaries,  and  tbe  matter 
of  doubt  in  the  present  case  is  what  expendi- 
tures are  embraced  in  tbe  term  'necessaries.' 
It  has  sometimes  been  contended  that  it  was 
enoagb  to  charge  the  party,  though  a  minor, 
that  the  contnici  was  one  plainly  beneficial  to 
him,  in  a  pecuniary  point  of  view.  That 
proposition  is  by  no  means  true,  if,  by  it,  it  be 
intended  to  sanction  an  inquiry,  in  each  par- 
ticular case,  as  to  whether  the  expenditures  or 
articles  contracted  for  were  benetioial  to  the 
pecuniary  interest  of  the  minor.  Tbe  expend  i- 
tures  are  to  be  limited  to  cases  where,  from 
their  very  nature,  expenditures  for  sucb  pur- 
poses would  be  beneficial,  or,  in  other  words, 
tbev  must  belong  to  a  class  of  expenditures 
^bich  are,  in  law,  termed  'beneficial  to  the 
infant.'  What  subjects  of  expenditures  arc 
included  in  this  class  is  a  matter  of  law,  to  be 
decided  by  the  court.  The  further  inquiry 
may  often  arise,  whether  expenditures,  though 
embraced  in  this  class,  were  necessary  and 
proper  in  the  particular  case,  and  this  may 
present  a  question  of  fact.  It  is  therefore  a 
preliminary  question  to  be  settled,  whether 
tbe  alleired'  liability  arises  from  expenditures 
for  what  the  law  deems  necessaries;  and,  un- 
less that  be  shown,  it  is  not  competent  to  intro- 
duce evidence  to  show  that,  in  a  pecuniary 
point  of  view,  the  expenditure  was  beneficial 
to  the  minor."  See  also.  Price  y.  Sanders,  60 
Ind.  810;  Maihea  ▼.  Dobsc/ivetz,  72  111.  438; 
Boomer  ▼.  ^olan,  86  Neb.  51.  In  Turner  v. 
Qaiaer,  83  N.  C.  857,  86  Am.  Rep.  574.  it 
was  held  that  money  furnished  an  infant  to 
enable  him  to  acquire  a  professional  education 
was  not  a  necessary.  In  Decell  v.  Leventhal, 
57  Miss.  881,  84  Am.  Rep.  449,  it  was  held  tbiit 
money  furnished  an  infant  to  enable  him  to 
carry  on  a  plantation  was  not  a  necessary.  In 
Barker  ▼.  Hibbard.  64  N.  H.  580,  20  Am.  Rep. 
180,  it  was  held  mat  the  services  rendered  by 
in  attorney  in  defending  an  infant  in  a  bastardy 
proceeding  were  necessaries.  In  Anding  y. 
Looy,  57  Miss.  65,  84  Am.  Rep.  485,  it  waa 
held  that  where  an  infant  had  no  guardian, 
and  the  seryice.**  rendered  by  an  attorney  were 
benefldal  to  the  infant's  estate,  he  was  liable 
for  such  services.  In  Connolly  y.  Hull,  8  Mc- 
Cord,  L.  6,  and  1b  Kline  t.  L'Amoreux,  2 
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Paige,  419,  2  L.  ed.  971,  22  Am.  Dec  652,  ft 
was  held  that  if  an  infant  was  living  with  his 
parents  or  guardian,  and  properly  maintained 
by  them,  his  contract,  even  for  necessaries^ 
was  not  binding. 

In  the  case  at  Imr,  when  the  appellee  made 
the  first  deed  to  Pritchett,  in  consideration  that 
he  would  defend  the  Max  Meyer  <&  firo.  mort- 
gage foreclosure  suit,  he  was  living  with  hi9 
father, — hia  natural  guardian;  so  that,  if  we 
held  that  the  services  rendered  by  Pritchett  la 
the  foreclosure  suit  were  necessaries,  siill  the 
appellee  would  not  be  bound  to  pay  for  the 
services,  if  this  was  a  suit  by  Pritchett  on  tbe 
contract  made  for  that  purpose.  In  the  light 
of  the  authorities  quoted  hLovo  upon  this  sub- 
ject, we  were  clenrly  of  the  opinion  that  the 
services  rendered  by  Mr.  Pritchett  in  the  fore- 
closure suit  cannot  be  considered  necessaries,, 
under  the  facts  of  this  case. 

Another  contention  of  the  appellants  is  that 
the  appellee  has  not  restored  the  consideration 
he  received  from  Pritchett  for  tbe  execution  of 
the  two  deeds  which  he  seeks  to  cancel  by  this 
suit,  and  that,  therefore,  be  cannot  maintain 
this  action.  There  are  many  authorii ies  which 
hold  that  it  is  not  necessary— to  enable  an  in- 
fant, on  coming  of  age,  to  disaffirm  a  contract 
made  during  his  minority — to  restore  or  return, 
or  offer  to  restore  or  return,  as  a  condition  pre- 
cedent to  his  right  to  disaffirm  such  contract, 
tbe  consideration  which  he  received  therefor; 
but  the  rule  of  this  court  is  otherwise.  In 
P/iilpot  y.  Sandmch  Mfy,  Co.,  18  Neb.  54.  the 
rule  is  thus  staled:  "If  an  infant  purchase 
personal  properly,  and  give  bis  note  therefor, 
he  cannot  upon  arriving  at  the  age  of  twenty- 
one  years,  retain  the  property,  and  plead  in- 
fancy as  a  defense  to  the  note."  This  is  a 
somewhat  loose  statement  of  the  rule.  The 
rule  is  concisely  and  correctly  stated  by  Post, 
J,,  in  Ulooiner  v.  Nolan,  86  Neb.  51.  in  this  lan- 
guage: "One  who  seeks  to  disaffirm  a  con- 
tract on  the  ground  that  he  was  an  infant  at 
the  time  of  its  execution  is  required  to  return 
so  much  of  the  consideration  received  by  hin^ 
as  remains  in  his  possession  at  the  time  of  sue b 
election,  but  is  not  required  to  return  an  equiv- 
alent for  such  part  thereof  aa  may  have  been 
disposed  of  by  him  during  his  minoriiy."^ 
That  is  to  say,  the  infant,  on  coming  of  ago. 
and  electing  to  disaffirm  a  contract  made  by 
him  during  his  minority,  must  restore  or  re- 
turn so  much  of  the  consideration  received  by 
him  in  consideration  of  executing  the  contract 
as  be  then  has,  in  specie,  in  liis  possession. 
The  laneuage  of  the  authorities  is  that  he 
must  return  or  restore  whatever  of  tbe  consid- 
eration he  then  has,  not  that  he  is  to  pay  to  the 
party  with  whom  he  made  the  contract  an 
equivalent  for  that  which  he  received  from  said 
party.  In  Ucynolda  y.  MeCurry^  100  111.  806, 
the  rule  ia  thus  stated:  "It  is  a  general  rule 
that  where  the  consideration  of  a  conveyance 
by  an  infant  has  been  expended,  so  that  he  ia 
not  in  a  condition  to  restore  it.  be  mav  never- 
theless avoid  the  conveyance.  It  is  only  when 
he  still  has  tbe  consideration  that  he  will  be 
compelled  to  return  it."  See  also  Miller  v. 
Smith,  26  Minn.  248,  87  Am.  Rep.  408.  Ia 
Chandler  v.  Sitmnona,  97  Ma.s8.  5b8,  93  Am. 
Dec.  117.  the  rule  is  stated  in  this  language: 
"If  money  paid  to  a  minor  as  a  oonaideration 
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for  his  conveyance  of  real  estate  has  been 
wasted  or  spent  bj  him  during  his  minorily, 
payment  or  tender  of  the  amount  is  not  neces- 
sary, to  enable  bim  to  avoid  the  conveyance." 
The  Iowa  code  provides  that  a  minor  is  bound 
by  bis  contract,  unless  be  disaffirms  it,  and  re- 
stores to  the  other  party  all  money  or  property 
received  by  bim  bv  virtue  of  his  contract,  and 
remalDinfi^  within  his  control.  Construing  this 
section  of  the  code,  the  supreme  code  of  Iowa, 
in  Eawa  v.  Burlington,  (f.  B.  dk  N.  R.  Co.,  04 
Iowa,  815,  held  that,  where  a  minor  bad  disaf- 
iQrmed  a  contract,  be  was  only  required  to  re- 
turn the  Identical  money  or  property  received 
by  him  for  the  execution  of  such  contract  re 
maining  in  bis  possession  at  the  time  of  his 
disaffirmance  thereof.  The  court  said:  "It 
is  not  shown  or  pretended  tbat  be  bad  remain- 
ing under  bis  control,  at  any  time  after  attain- 
ing bis  majority,  the  money  or  property  re- 
ceived by  him  by  virtue  of  the  contract,  and 
it  is  only  such  money  or  property  as  may  thus 
remain  that  he  is  bound  to  restore." 

8o  far  as  the  consideration  for  the  first  deed 
made  by  the  appellee  to  Pritchett  is  concerned, 
the  only  consideration  which  it  is  claimed  ap- 
pellee received  for  such  deed  was  the  services 
rendered  by  Mr.  Pritchett  in  defending  the  Max 
Mever  &  mo.  foreclosure  suit.  There  are  sev- 
eral things  to  be  said  of  those  services.  In  the 
first  place,  but  for  the  voluntary  intervention 
of  Mr.  Pritchett  in  that  suit,  we  are  led  to  be- 
lieve, from  the  record  before  us,  tbat  Max 
Meyer  &  Bro.  would  have  proceeded  to  decree 
of  foreclosure  against  the  father  and  mother 
of  appellee  only,  notwithstanding  that  the  ap- 
pellee's mother  was  dead  at  the  time  the  fore- 
closure suit  was  brought,  and  the  title  to  the 
real  estate  had  vested  in  the  appellee.  Such  a 
decree  would  not  have  been  binding  upon  the 
appellee,  and  would  not  have  deprived  him  of 
the  right,  at  least,  to  redeem  his  property  from 
such  decree,  if  such  decree  would  have  in  any 
manner  interfered  with  appellee's  title.  Again, 
at  the  time  Mr.  Pritchett  rendered  these  serv- 
ices, be  was  an  officer  of  the  court  in  which 
the  foreclosure  suit  was  pending,  and  had  been 
by  the  court  appointed  guardian  ad  litem  for 
the  appellee.  He  bad  accepted  this  appoint- 
ment, and  was  acting  for  the  appellee.  Sec- 
tion 14,  chapter  7,  Comp.  Btat.  1898,  then  and 
now  in  force,  provides:  **It  shall  be  the  duty 
of  every  attorney  to  act  as  the  guardian  of  any 
infant  defendant  in  any  suit  pending  against 
bim  when  appointed  for  that  purpose  by  order 
of  the  court;  he  shall  prepare  himself  to  make 
the  proper  defense  to  guard  the  rights  of  said 
defendant  and  shall  be  entitled  to  such  com- 

fensation  as  the  court  shall  deem  reasonable." 
n  view  of  this  statute,  and  in  view  of  the  cir- 
cumstances under  which  Mr.  Pritchett  ren- 
dered the  services  for  the  appellee  in  the  fore- 
closure suit,  we  are  constrained  to  say  tbat,  if 
such  services  bad  been  necessaries,  neverthe- 
less the  appellee's  contract,  by  which  be  paid 
Pritchett  one  half  the  real  estate  in  litigation  in 
consideration  of  the  services,  would  have  still 
been  voidable,  at  the  suit  of  the  appellee.  It 
was  the  duty  of  Pritchett  to  render  the  servi- 
ces he  did.  This  was  a  duty  imposed  upon 
him  by  law,  and  resulting  from  his  profession. 
For  performing  the  duties  of  a  guardian  ad 
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litem^  an  attorney  must  look,  and  look  onlj, 
for  the  amount  of  his  compensation,  to  the 
court;  and  the  compensation  allowed  the  guar- 
dian should  be  taxea  as  costs  in  the  proceeding, 
and  as  such  collected.  Perhaps  it  might  be 
filed  as  a  claim  against  the  minor  estate,  but 
no  other,  different,  or  greater  amount  can  be 
collected  than  that  allowed  by  the  court. 
Whatever  may  be  said  of  the  services  ren- 
dered by  Mr.  Pritchett  in  the  foreclosure  suit 
for  the  appellee,  such  services,  of  course,  can- 
not be  returned  in  kind. 

The  consideration  for  the  second  deed  was 
$240  in  money  paid  by  Pritchett  to  appellee's 
father.  It  is  not  claimed  or  pretended  that 
this  money,  or  any  part  of  it,  ever  came  into 
the  possession  of  the  appellee.  It  appears  tbat 
the  appellee's  father  bought  a  piano  with  this 
money,  and  gave  it  to  appellee,  and  that  he 
still  has  it.  fiut  the  appellee  was  under  no 
legal  obligations  to  offer  or  tender  or  surrender 
this  piano  to  Pritchett,  as  a  condition  precedent 
to  his  right  to  disaffirm  the  deed.  Nor  was  the 
appellee  under  any  legal  oblisrat ion,  as  a  condi- 
tion precedent  to  his  right  to  disaffirm  the  deed, 
to  repay  Pritchett  the  money  which  he  bad 
paid  appellee's  father  in  consideration  of  the 
extcution  of  the  deed.  At  the  time  appellee 
disaffirmed  these  deeds  and  brought  this  suit, 
there  was  in  his  possession  no  part  of  the  con- 
sideration parted  with  by  Pritchett  at  the  tinae 
appellee  executed  the  deeds. 

The  final  contention  of  the  appellants  is 
tbat,  the  appellee  having  executed  the  deeds, 
he  is,  in  equity,  estopped  from  disaffirmin^g 
them,  as  against  innocent  purchasers  This  ia 
a  remarkable  argument,  in  view  of  the  record 
in  this  case.  Not  one  of  the  appellants  is  an 
innocent  purchaser  of  any  part  of  this  prop- 
erty, in  any  sense  whatsoever.  There  is  in  all 
this  record  not  one  word  of  evidence  that  the 
appellee,  by  any  act  or  omission  of  his,  either 
before  or  after  his  coming  of  age,  induced 
either  of  the  appellants  to  purchase  any  of  the 
property  in  this  suit.  Certainly  the  appellants, 
as  purclia^rs  of  this  property,  were  bound  by 
such  notice  as  the  public  records  of  Douglas 
county  afforded  of  the  facts  of  the  infancy  of 
the  appellee.  Had  appellants,  intending  to 
purchase  this  property,  exercised  ordinary  care, 
and  looked  into  the  records  of  Douglas  county 
as  to  the  title  of  this  property,  they  would 
have  found  the  title  to  the  same  in  appellee's 
mother  in  1874.  They  would  have  found  the 
record  of  the  foreclosure  suit  of  Max  Meyer  & 
Bro.  They  would  have  found  that  the  decree 
in  that  case  found  that  the  title  of  this  property 
had  passed  to  appellee;  that  he  was  nt  that 
time  an  infant.  They  would  have  found  the 
first  deed  from  appellee  to  Pritchett,  antedat- 
ing the  decree  in  the  foreclosure  suit.  They 
would  have  found  of  record  in  the  office  of  the 
probate  court  of  Douglas  county  the  very  day 
and  hour  of  appellee's  birth;  the  finding  by 
that  court  that  appellee  was  a  minor  in 
1888,  giving  his  age;  the  appointment  by  tbat 
court  on  that  date  of  Pritchett,  as  his  guardian. 
Certainly,  these  records  were  sufficient  to  have 
protected  the  appellants,  had  they  looked  for 
them.  If  they  did  not  examine  the  records, 
and  chose  to  rely  upon  the  abilitv  of  their 
grantors  to  make  good  the  title  for  them,  they 
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1ia?e  no  one  of  whom  to  complain.  Certainly 
tbeyare  in  no  position  to  invoke  the  aid  of 
tbte  court  in  this  case  to  protect  ihem  as  inno- 
cent purchasers;   and,  besides,  there  is  no 


such  thing  as  an  innocent  purchaser  of  a  mi- 
nor's property. 
The  decree  of  the  District  Court  if  afflrmetL 


MINNESOTA  SUPREME  COURT. 


Martin  C.  JOHNSON,  Beept,, 

V, 

NORTHWESTERN   MUTUAL  LIFE  IN- 
SURANCE CO. ,  Appt. 

{ Minn, ) 

^1.  Where  an  inlkat.  seTenteen  years 
old*  obtains  a  poJicy  of  insurance,  upon  which 
be  pays  the  premium,  and  makes  aeyeral  semian- 
nual payments  duringr  his  minority,  but  disaffirms 
the  eoDtract  immediately  upon  his  tieoomioflr  of 
full  age,  and  offers  to  surrender  tbe  policy  to  the 
iDSuranoe  company,  and  demands  the  return  of 
the  money  so  paid,  he  can.  In  case  of  refusal, 
maintain  an  action  for  its  recovery. 

^.  Wbere  the  personal  contract  of  an 
Infiuit  is  fkir  and  reasonablot  and  free 
trom  any  fraud,  overreaching,  or  undue  in- 
fluence by  the  other  party,  and  has  been  whoUy 
or  partly  executed  on  both  sides,  so  that  the  in- 
fant has  enjoyed  tbe  benefits  of  it,  but  has  parted 
with  what  he  received,  or  the  benefits  received 
are  of  such  a  nature  that  he  cannot  restore  them, 
be  cannot  recover  back  what  be  has  paid. 

8«  But  the  harden  is  on  the  other  party 

to  show  that  tbe  contract  was  thus  fair  and  rea~ 
Bonable,  and  free  from  any  fraud  or  o  verreacbina: 
on  his  part. 

4.  If  the  <sontract  iras  ft*aadnlent«— as, 

for  example,  wbere  tbe  other  party  knowingly 
secured  from  tbe  infanta  contract  which  was 
esseniially  improvident,  and  calculated  to  squan- 
der his  estate.— the  infant  is  entitled  .to  recover 
back  all  that  be  paid. 

6.  Bat  ifthe  contract  irasft^flrom  any 
fraad  or  bed  faith,  and  was  otherwise  fair  and 
reasonable,  except  that  what  tbe  infant  paid  was 
in  excess  of  the  value  of  what  he  received,  he  can 
4»ily  recover  such  excess. 

{Qajaiarit  Ch.  J.,  dlnentB.) 

(February  1,  UM.) 

APPEAL  by  defendant  from  an  order  of  the 
District  Court  of  Hennepin  County  over- 
ruling a  demurrer  to  the  complaint  in  an 
action  brought  to  rescind  a  contract  of  in- 
surance and  to  recover  the  money  paid  on  it. 
Affirmed. 
The  facts  are  stated  in  tbe  opinion. 

Messrs.  Lask,  Bann  A  Hadley^  for  ap- 
pellant: 

Contracts  not  of  benefit  to  the  infant  in  tbe 
legal  sense  are  either  those  which  involve 
some  element  of  fraud  or  unfairness,  or  con- 
tracts showing  on  their  face  no  benefit  re- 
served to  or  passing  to  the  infant. 

^Headnote  by  Buck,  J, 

tBehearing  beadnotes  by  Mitghsu^  J. 


Note.- As  to  necessity  of  return! nar  consideration 
to  order  to  disaffirm  infants'  contracts,  see  note  to 
4be  case  Immediately  ptrecedlng  this  one. 

^  L.  R.  A. 


2  Reeve,  Dom.  Rel.  4th  ed.  p.  817. 

Hare  and  Wallace  state  the  law  as  defi- 
nitely settled  that  tlie  only  void  contnicts  of 
infants  are  appointments  of  attorney,  all  their 
other  contracts  not  valid  being  ouly  void- 
able. 

Vae$e  v.  Smithy  1  Am.  Lead.  Cas.  6th  ed. 
244. 

Infanta'  contracts  are  of  three  classes. 
Valid,  as  for  necessaries;  voidable  (or  mora 
accurately  resclndable)  where  there  is  a  ben- 
efit to  the  infant  and  no  fraud,  advantage,  or 
unfairness;  void  where  there  is  fraud  or  un- 
fairness, or  the  contract  is  a  power  of  attor- 
ney. This  contract  is  clearly  of  the  second 
class,  a  contract  not  void  but  rescindable; 
when  executed  valid  unless  rescinded  by  the 
infant. 

And  this  contract  was  partly  executed  on 
both  sides  by  the  voluntary  payment  of  money 
on  the  infant's  part,  by  carrying  the  lisls  of 
his  life  four  years  on  the  company's  part. 

The  precise  question  >is  this :  When  the 
infant  has  voluntarily  paid  money  and  re- 
ceived a  consideration  under  a  contract  exe- 
cuted on  both  sides,  can  he  recover  the  money 
without  returning  what  he  received?  In 
England  the  law  has  been  consistently  and 
without  variation  held  to  be  that  he  cannot 
recover  unless  he  returns  what  he  received. 

Holmee  v.  Blogq^  8  Taunt.  508 ;  Gorpe  t. 
Overton,  10  Bing.  252 ;  Ex  parte  Taylor,  8 
DeG.  M.  &  G.  354 ;  Vcdentivi  v.  Canali,  L. 
R.  24  9.  B.  Div.  166 ;  1  Chitty,  Cont.  *2«2. 

In  this  country  Chancellor  Kent  states  the 
law  exactly  as  it  is  in  England. 

2  Kent,  Com.  240. 

Mr.  Parsons  undoubtedly  states  the  law  too 
broadly  (Parsons,  Cont.  822)  by  omitting  the 
qualification  of  Kent,  ''and  enjoys  the  ben- 
efit of  it." 

Judge  Reeve  says  an  infant  may  avoid  all 
contracts  injurious  to  him,  and  rescind  all 
others,  excepting  from  rescindable  contracts* 
(1)  contracts  for  necessaries  (2)  such  con- 
tracts as  a  court  of  equity  would  enforce,  e, 
g,,  for  the  execution  of  a  trust ;  (3)  contracts 
under  which  the  infant  has  so  enjoyed  or 
availed  himself  of  the  consideration  that  the 
parties  cannot  be  restored  to  their  original 
position. 

See  Reeve,  Dom.  Rel.  chaps.  2,  8.  See 
also  nUey  v.  Mallory,  33. Conn.  206 ;  Shurtleff 
V.  Millard,  12  R.  I.  277,  34  Am.  Rep.  640; 
Adams  v.  Beall,  67  Md.  53;  Sparman  v. 
Keim.  83  N.  Y.  245. 

Such  cases  as  Robinson  v.  Weeks,  56  Me. 
102,  are  not  opposed  to  us  because  they  hold 
merely  that  the  infant  can  recover  money 
paid  when  he  has  received  nothing. 

Medbury  v.   Watro^is,  7  Hill,  110. 

A  medium  rule  seems  to  prevail  in  New 
Hampshire. 


See  also  47  L.  R.  A.  326. 


188 


MiKNEBOTA  SUPltBUE  GOUKT. 


Fbb., 


Heath  y.  Stevens,  48  19.  H.  251. 

Breed  ▼.  Jvdd,  1  Gray,  455,  is  a  case 
squarely  in  point  in  our  favor. 

Where  an  infant  has  deeded  real  estate  for 
money  paid  it  seems  there  may  be  an  excep- 
tion to  this  rule. 

Chandler  y.  Simmone,  97  Mass.  508,  98  Am. 
Dec.  117 ;  Daweon  v.  Helmee,  80  Minn.  118. 

In  equity  an  infant  suing  to  rescind  must 
do  equity  by  return inj;  the  consideration. 

mUper  y.  Bennett,  3  Edw.  Ch.  222,  6  L. 
ed.  884 ;  Kitchen  y.  Lee,  11  Pai>ce.  107,  5  L. 
ed.  78,  42  Am.  Dec.  101 ;  Otttnan  y.  Moak, 
8  Sandf.  Ch.  431.  7  L.  ed.  909. 

It  is  impossible  to  give  any  reason  why  a 
different  rule  should  apply  at  law  when  the 
infant  is  plaintiff. 

Vasse  y.  Smith,  1  Am.  Lead.  Cas.  6th  ed. 
259,  260. 

On  petition  far  rehearing. 

The  rule  that  where  the  infant  cannot  re- 
store what  he  received  on  an  executed  con- 
tract, he  cannot  rescind  by  recovering  back 
money  he  has  paid  is  sustained  by  the  best 
considered  American  cases. 

Breed  y.  Judd,  1  Gray,  455 ;  Heath  y.  Stev- 
ens. 48  N.  H.  251 ;  Adam*  v.  Beall,  67  Md. 
58 ;  liiley  v.  MaUory.  33  Conn.  206 ;  Sparman 
y.  KHm,  83  N.  Y.  245. 

Messrs.  Freeman  P.  Lane  and  W.  H. 
for  respondent. 


Bttokf  J,,  delivered  the  opinion  of  the 
court : 

On  the  25th  day  of  October,  1888,  the 
plaintiff,  Johnson,  who  was  then  a  minor, 
seventeen  years  old,  obtained  a  policy  of  in- 
surance on  his  own  life  in  the  Northwestern 
Mutual  Life  Insurance  Company,  this  de 
fendant,  fur  the  sum  of  $1,000,  in  consider- 
ation of  the  payment  by  him  of  the  premium 
of  $28.29,  and  the  semiannual  payment  of  a 
like  sum  to  defendant  on  or  before  noon  of 
the  25th  days  of  October  and  April  thereafter 
in  each  and  every  year  during  the  continu- 
ance of  the  policy,  viz.,  for  twenty  years. 
He  made  eight  semiannual  payments  amount- 
in  j^:  to  the  total  sum  of  $186.32,  and  imme- 
diately thereafter  plaintiff  attained  his  ma- 
jority, or  full  age  of  twenty-one  years;  and 
thereupon,  on  the  21st  day  of  December, 
1892,  he  duly  served  upon  said  defendant  his 
notice  in  writing  tiiat  he  had  arrived  at  his 
majority,  and  that  he  elected  to  avoid  the 
coi\ tract  of  insurance  between  the  defendant 
and  liimself.  and  offered  to  return  said  pol- 
icy to  the  defendant,  and  demanded  of  the 
defendant  that  it  return  to  him  the  moneys 
which  he  had  paid  to  said  company,  amount- 
ing to  the  sum  above  named,  which  the  de- 
fendant refused  to  do,  whereupon  he  brought 
this  action  to  recover  of  the  defendant  the 
amount  so  paid,  upon  the  ground  that  he 
was  an  infant  at  the  time  of  the  execution 
of  the  said  contract  and  during  the  times 
when  he  made  the  semiannual  payments  as 
herein  stated.  The  defendant  interposed  a 
demurrer  to  the  plaiptiff*s  complaint  upon 
the  ground  that  the  complaint  did  not  state 
facts  sutflcient  to  constitute  a  cause  of  action. 
The  court  below  overruled  the  demurrer,  and 
the  defendant  appealed  to  this  court.  In  its 
memorandum  the  court  below  gave  as  Ita  rea- 
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son  for  overruling  the  demurrer  that  ''thl^ 
contract  of  insurance  was  not  beneficial  to 
the  insured ;  it  was  for  the  benefit  of  third 
persons."    We  do  not  see  how  the  court  fell 
into  such  an  error,  for  the  plain  provisions- 
of  the  policy  show  clearly  that  it  was  for 
the  benefit  of  the  plaintiff,  for  it  expressly 
provides  that  at  the  end  of  twenty  years  the- 
policy  is  payable  to  l^mself  if  living,  anck 
aft-er  ten  years  he  could  share  in  the  com- 
pany's surplus,  according  to  usage,  at  each- 
distribution,   until  all  contributions  to  the- 
surplus  funds,  found  in  the  course  of  mak- 
ing such  contributions  to  have  arisen  from 
the  policy,  should  have  been  returned.    After 
three  or  more  annual  premiums  were  paid  in. 
cash,  if  he  made  default  in  the  payment  of 
any  premium  on  the  day  it  became  due,  he- 
was  entitled  to  a  paid-up  nonparticipatin^ 
policy  for  as  many  twentieth  parts  of  the 
original  sum  insured  as  there  were  complete- 
annual  premiums  so  paid.    There  were  also 
other  benefits  which  he  would  receive,  whid^ 
we  need  not  further  specify  particularly. 
But,  notwithstanding  the  wrong  reason  giveik 
by  the  trial  court  for  its  decision,  if  the  de- 
cision was  correct,  it  must  stand.    The  ques- 
tion of  the  proper  construction  of  contracts 
between  an  infant  and  an  adult  is  frequently 
one  of  great  difl[iculty.     The  power  which 
exists  upon  the  part  of  an  infant  to  insist- 
upon  the  performance  of  a  contract  which  is 
for  his  benefit  and  to  repudiate  one  which  is- 
against  his  interest  necessarily  results  in  thi» 
condition  of  affairs,  and  tlie  only  method  for 
courts  to  deal  with  snrh  questions  is  to  apply 
so  far  as  possible  the  lei^a)  or  equitable  rules, 
to  each  case  as  it  mny  present  itself  for  judi 
cial  determination.     Tho  infirmities  which 
are  always  attendant  upon   infancy  are  so 
many,  and  present  themselves  in  so  many 
different  phases,  that  the  law  must  neces 
sarily  throw  its  protection  around  them,  an<i 
allow  them  to  avoid  acts  which  are  obviously 
injurious,  and  which  are  brought  al)out  hy 
their  own  imprudent  conduct,  or  by  the  evil 
designs  of  others.     But  there  are  contrncts> 
made  by  infants  which  are  valid  and  bind- 
ing upon  them,  such  as  contracts  for  neces- 
saries.     It  is  conceded  however,  that  this- 
contract  is  not  one  coming  within  the  terin. 
"*  necessaries,  **  and  it  must  also  be  conceded, 
that  there  was  no  fraud  on  the  part  of  the 
defendant  whereby  the  plaintiff  was  induced 
to  enter  into  this  contract  of  insurance.    Nor 
(iocs  the  question  of  delay  on  the  part  of 
plaintiff  in  disaflirming  this  contract  enter 
into  the  case  for  discussion  or  for  determina- 
tion.   If  he  had  a  right  to  disafllrm  the  con- 
tract at  all,  it  was  done  promptly,  and  with- 
out delay,  after  he  attained  his  majority. 
Was  this  contract  void  or  voidable?    We  are- 
of  the  opinion  that  it  was  not  void.     It  was- 
for  the  benefit  of  the  infant.     That  is  to  say, 
construing  it  in  accordance  with  the  well- 
understood  business  principles  and  practical 
experience  of  the  age,  it  should  be  deemed 
one  beneficial   to  him.    Like  all  businesa 
yentures,  even  among  adults,  it  might  prove 
disastrous  or  it  miffht  be  of  benefit  to  the 
plaintiff.    It  was  the  ordinary  policy  of  in- 
surance upon  the  usual  terms,  and  in  a  sol- 
yent  company.    At  least  no  suggestion  ia 
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mde  to  the  contrary.     Was  the  policy  void- 
^le,  and,   if  so,  was  it  of  that  ^  cHaracter 
which  would  not  only  permit  the  plaintiff 
to  defeod  against  the  collection  of  anything 
farther  on  Sie  policy,  but,  by  reason  of  his 
infancy,  entitle  him,  when  arriving  at  his 
nttiority,  to  collect  back  whatever  he  had 
aaul  while  an  infant?    We  are  of  the  opin- 
ion that  the  contract  was  voidable.    Even  If 
the  contract  was  beneficial  to  him  while  he 
was  an  infant,  In  the  sense  that  if  he  retained 
it  there  might  be  certain  contingencies  which 
would  arise  whereby  he  would  be  entitled 
to  receive  the  actual  benefits  mentioned  in 
the  policy,  yet  he  does  not  seek  to  retain  the 
policy,  or  claim  any  actual  benefits  under 
its  terms,  either  at  present  or  In  the  future. 
All  that  he  could  return  or  surrender  up  he 
offered  to  do  at  the  very  earliest  opportunity 
after  arriving  at  full  age.    He  has  secured 
no  money  or  property  under  it  or  by  virtue 
of  its  terms,  and  no  consideration  other  than 
the  contingent  one  which  we  luive  mentioned. 
He  has  not  squandered  anything  which  he 
has  received   from  defendant.     He  retains 
nothing  eiUier  of  actual  value  or  any  right. 
In  no  way  has  he  appropriated  any  of  the 
fraits  of  the  contract  to  his  own  advantage, 
nor  does  he  seek  to  do  so.    The  defendant 
has  bad  the  use  of  the  money  paid  it  for  sev- 
eral years.     As  between  the  two  parties,  the 
defendant  so  far  has  profited  by  the  contrnct. 
If  the  plaintiff  succeeds  in  this  action,  the 
<iefeodant  suflfers  no  loss  or  damage  except 
to  return  to  plaintiff  lust  what  it  got  of  him 
while  an  infant.     It  did  not  obtain  the  money 
of  the  plaintilf,  it  is  true,  through  deceit, 
fraud,  or  concealment  of  any  fact,  nor  in  any 
way  impose  upon  the  infant,  but  it  did  ob- 
tain and  receive  a  fund  belonging  to  him 
which  it  was  not  necessary  for  him  to  part 
with.    This  was  done  at  a  time  when  the 
law  adjudges  him  incapable  of  determining 
whether  it  was  for  his  benefit  or  not.     To 
leave  this  question  of  making  contracts  to 
the  immature  judgment  of  in^nts  who  are 
easily  influenced  or  misled,  and  frequently 
to  their  great  injurv,  and  then  have  the  courts 
continually  called  upon  to  decide  whether 
tiie  contract  was  of  such  a  beneficial  nature 
to  the  infant  that  it  might  be  enforced  against 
him,  would  lead  to  an  endless  variety  of 
decisions.     The  interest  of  the  infant  will 
be  best  subserved  by  holdintr  such  contracts 
voidable.     It  is  a  rule  which  can  be  appro- 
priately applied  in  this  case,  for  the  plain- 
tiff has  performed  all  that  can  be  reasonably 
asked  of  him  to  do.      We  have  examined 
many  of  the  authorities  cited  by  the  counsel 
for  the  appellant  in  their  brief,  but  we  are 
of  the  opinion  that  the  rule  heretofore  laid 
down  in  this  court  i's  the  correct  one  to  fol- 
low, and  is  applicable  to  this  case.     Miller 
T.  Smith,  26  Minn.  248,  87  Am.  Rep.   407 ; 
Conrad  ▼.  Lane,  26  Minn.  889,  87  Am.  Rep. 
413. 

The  order  appealed  from  i$  affirmed, 

A  rehearing  was  subsequently  srranted 
after  which  on  July  10,  1894,  Mitchell,  J. , 
en  behalf  of  the  court  delivered  the  follow- 
ing opinion : 

iThis  case  was  argued  and  decided  at  the 
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last  term  of  this  court :  A  reargument  was 
granted  for  the  reasons  that  although  the 
amount  was  small  the  legal  principles  in- 
volved were  very  important;  the  time  per- 
mitted for  argument  under  our  rules  was 
brief ;  the  case  was  decided  near  the  end  of 
the  term,  without,  perhaps,  the  degree  of 
consideration  that  its  importance  demanded ; 
and,  on  further  reflection,  we  are  not  satis- 
fied that  our  decision  was  correct. 

The  former  opinion  laid  down  the  follow- 
ing propositions,  to  which  we  still  adhere : 
(ij  That  the  contract  of  insurance  was  of 
benefit  to  the  infant  himself,  and  was  not  a 
contract  for  the  benefit  of  third  parties.  (2) 
The  contract,  so  far  as  appears  on  its  face, 
was  the  usual  and  ordinary  one  for  life  in- 
surance, on  the  customary  terms,  and  was  a 
fair  and  reasonable  one,  and  free  from  any 
fraud,  unfairness,  or  undue  influence  on  part 
of  the  defendant,  unless  the  contrary  is  to  be 
presumed  from  the  fact  that  it  was  made  with 
the  infant.  It  is  not  correct,  however,  to  say 
that  the  plaintiff  has  received  no  benefit  from 
the  contract,  or  that  the  defendant  has  parted 
with  nothing  of  value  under  it.  True,  the 
plaintiff  has  received  no  money,  and  the  de- 
fendant has  paid  none  to  the  plaintiff ;  but 
the  life  of  the  former  was  insured  for  four 
years,  and  if  he  died  during  that  time  the 
defendant  would  have  had  to  pay  the  amount 
of  the  policy  to  his  estate.  The  defendant 
carried  the  risk  all  that  time,  and  this  is  the 
essence  of  the  contract  of  insurance.  Neither 
does  it  follow  that  the  risk  has  cost  the  de- 
fendant nothing  in  money  because  plaintiff 
himself  was  not  one  of  those  insured  who 
died.  The  case  is  therefore  one  of  a  voidable 
or  resclndable  contract  of  an  infant,  partlv 
performed  on  both  sides,  the  benefits  of  which 
the  infant  has  enjoyed,  but  which  he  cannot 
return,  and  where  there  is  no  charge  of  fraud, 
or  unfairness,  or  undue  influence  on  the  part 
of  the  other  party,  unless,  as  already  sug- 
gested, it  is  to  be  presumed  from  the  fact 
that  the  contract  was  made  with  an  infant. 
The  questi<m  is,  Can  the  plaintiff  recover 
back  what  he  has  paid,  assuming  that  the 
contract  was  in  all  respects  fair  and  reason- 
able? The  opinion  heretofore  filed  held  that 
he  can.  Without  taking  time  to  cite  or  dis- 
cuss any  of  our  former  decisions,  it  is  suf- 
ficient to  say  that  none  of  them  commit  this 
court  to  such  a  doctrine.  That  such  a  rule 
jToes  further  than  is  necessary  for  the  protec- 
tion of  the  infant,  and  would  often  work 
^ross  injustice  to  those  dealing  with  him, 
IS,  to  our  minds,  clear.  Suppose  a  minor 
engaged  in  agriculture  should  hire  a  man  to 
work  on  his  farm,  and  pay  him  reasonable 
wages  for  his  services.  According  to  this 
rule  the  minor  might  recover  back  what  he 
paid,  although  retaining  and  enjoying  the 
fruits  of  the  other  mnn*s  labor.  Or,  again, 
suppose  a  man  engaged  in  mercantile  busi- 
ness, with  a  capital  of  1(5,000,  should,  from 
time  to  time,  buy  and  pay  for  $100,000 
worth  of  goods,  in  the  aggregate,  which  he 
had  sold,  and  irot  his  pay.  According  to 
this  doctrine,  he  could  recover  back  the 
$100,000  which  he  had  paid  to  the  various 

Sarties  from  whom  he  had  bought  the  goods. 
[ot  only  would  such  a  rule  work  great  in- 
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lustice  to  others,  but  it  would  be  positively 
Injurious  to  the  infant  himself.  The  policy 
of  the  law  is  to  shield  or  protect  the  infant, 
and  not  to  debar  him  from  the  privilege  of 
contracting.  But,  if  the  rule  suggested  is 
to  obtain,  there  is  no  footing  on  which  an 
adult  can  deal  with  him,  except  for  neces- 
saries. Nobody  could  or  would  do  any  busi- 
ness with  him.  He  could  not  ^et  his  life 
insured.  He  conld  not  insure  his  property 
against  fire.  He  could  not  hire  servants  to 
tul  his  farm.  He  could  not  Improve  or  keep 
tin  his  land  or  buildings.  In  short,  however 
aavantageous  other  contracts  might  be  to 
him,  or  however  much  capital  he  might  have, 
he  could  do  absolutely  nothing,  except  to 
buy  necessaries,  because  nobody  would  dare 
to  "contract  with  him  for  anything  else.  It 
cannot  be  that  this  is  the  law.  Certainly, 
it  ought  not  to  be. 

The  following  propositions  are  well  set- 
tled, everywhere,  as  to  the  rescindable  con- 
tracts of  an  infant,  and  in  that  category  we 
include  all  contracts  except  for  necessaries : 
First.  That,  in  so  far  as  a  contract  is  exec- 
utory on  part  of  an  infant,  he  may  always 
interpose  his  infancy  as  a  defense  to  an  ac- 
tion for  it«  enforcement.  He  can  always  use 
his  infancy  as  a  shield.  Second.  If  the  con- 
tract has  l)een  wholly  or  partly  performed  on 
his  part,  but  is  wholly  executory  on  part  of 
the  other  party,  the  minor  therefore  having 
received  no  benefits  from  it,  he  may  recover 
back  what  he  has  paid  or  parted  with. 
Third.  Where  the  contract  has  been  wholly 
or  partly  perfonned  on  both  sides,  the  infant 
may  always  rescind,  and  recover  back  what 
he  has  paid,  upon  restoring  what  he  has  re- 
ceived. Fourth.  A  minor,  on  arriving  at 
full  age,  may  avoid  a  conveyance  of  his  real 
estate  without  being  required  to  place  the 
grantee  in  statu  quo,  although  a  different  rule 
has  sometinies  been  adopted  by  courts  of 
equity  when  the  former  infant  has  applied  to 
them  for  aid  in  avoiding  his  deeds.  Whether 
this  distinction  between  conveyances  of  real 
property  and  personal  contracts  is  founded 
on  a  technical  rule,  or  upon  considerations 
of  policy  growing  out  of  the  difference  be- 
tween real  and  personal  property,  it  is  not 
necessary  here  to  consider.  Fifth.  Where  the 
contract  has  been  wholly  or  partly  performed 
on  both  sides,  the  infant,  if  he  sues  to  re- 
cover back  what  he  has  paid,  must  always 
restore  wliat  he  has  received,  in  so  far  as  he 
still  retains  it  in  specie.  Sixth.  The  court 
will  always  grant  an  infant  relief  where  the 
other  party  has  been  guilty  of  fraud  or  undue 
influence.  As  to  what  would  constitute  a 
sufficient  ground  for  relief  under  this  head, 
and  what  relief  the  courts  would  grant  in 
such  cases,  we  will  refer  to  hereafter. 

But  suppose  that  the  contract  is  free  from 
all  elements  of  fraud,  unfairness,  or  over- 
reaching, and  the  infant  has  enjoyed  the 
benefits  of  it,  but  has  spent  or  disposed  of 
what  he  has  received,  or  the  benefits  received 
are,  as  in  this  case,  of  such  a  nature  that  they 
cannot  be  restored.  Can  he  recover  back 
what  he  has  paid?  It  is  well  settled  in  Eng- 
land that  he  cannot.  This  was  held  in  the 
leading  case  of  Holmes  v.  Blogg,  8  Taunt. 
608,  approved  as  late  as  1890  in  Vaientini  v. 
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Cmdili,  L.  R.  24  Q.  B.  Div.  166.  Some 
obiter  remarks  of  the  chief  justice  in  Holmes 
V.  Blogg,  to  the  effect  that  an  infant  could 
never  recover  back  money  voluntarily  paid, 
were  too  broad,  and  have  often  been  disap- 
proved,— a  fact  which  has  sometimes  led  to 
the  erroneous  impression  that  the  case  itself 
has  been  overruled.  Corpe  ▼,  Owrton,  10 
Bing.  262  (decided  by  the  same  court) ,  held 
that  the  infant  mi^hc  recover  back  what  he 
had  voluntarily  paid,  but  on  the  ground  that 
the  contract  in  that  case  remained  wholly  ex- 
ecutorv  on  part  of  the  other  party,  and  lieaoe 
the  infant  had  never  enjoyed  its  benefits.  In 
Chitty  on  Contracts  (vol.  1,  p.  222),  the  law 
Ia  stated  in  accordance  with  the  decision  in 
Holmes  t.  Blopg,  Leake, — a  most  accurate 
writer, — in  his  work  on  Contracts  (page  668) , 
sums  UD  the  law  to  the  same  effect.  In  th{» 
country,  Chancellor  Kent  (2  Kent,  Com.  240) , 
and  Reeve  in  his  work  on  Domestic  Rela- 
tions (chapters  2  and  A,  title.  Parent  and 
CJiUd) ,  state  the  law  in  exact  accordance  with. 
what  we  may  term  the  "English  rule.^ 
Parsons,  in  hfs  work  on  Contracts  (vol.  1, 
p.  322),  undoubtedly  states  the  law  too 
broadly,  in  omitting  the  qualification,  "and 
enjoys  the  benefit  of  it. "  At  least  a  respect- 
able'minority  of  the  American  decisions  are 
in  full  accord  with  what  we  have  termed  the 
"English  rule."  See,  among  others,  BUeif 
V.  MaUory,  83  Conn.  206 ;  Adame  v.  Beail,  67 
Md.  68;  Breed  y.  Judd,  1  Gray,  466.  But 
many — perhaps  a  majority^-of  the  American 
decisions,  apparently  thinking  that  the  Eng- 
lish rule  does  not  sufficiently  protect  the  in- 
fant, have  modified  it ;  and  some  of  them  seem 
to  have  wholly  repudiated  it,  and  to  hold 
that  although  the  contract  was  in  all  respects 
fair  and  reasonable,  and  the  infant  had  en- 
joyed the  benefits  of  it,  yet  if  the  infant  had 
spent  or  parted  with  what  he  had  received, 
or  if  the  benefits  of  it  were  of  such  a  nature 
that  they  could  not  be  restored,  still  he  might 
recover  back  what  he  had  paid.  The  problerar 
with  the  courts  seems  to  have  been,  on  the 
one  hand,  to  protect  the  infant  from  the  im- 
providence incident  to  his  youth  and  in- 
experience, and  how,  on  the  other  hand,  to 
compel  him  to  conform  to  the  principles  of 
common  honesty.  The  result  is  that  the 
American  authorities — at  least  the  later  ones. 
— have  fallen  into  such  a  condition  of  coa- 
flict  and  confusion  that  it  is  difficult  to  draw 
from  them  any  definite  or  uniform  rule.  The 
dissatisfaction  with  what  we  have  termed  the 
** English  rule''  seems  to  be  generally  based 
upon  the  idea  that  the  courts  would  not  grant 
an  infant  relief,  on  the  ground  of  fraud  or 
undue  influence,  except  where  they  would 
grant  it  to  an  adult  on  the  same  grounds,  and 
then  only  on  the  same  conditions.  Many  of 
the  cases,  we  admit,  would  seem  to  support 
this  idea.  If  such  were  the  law,  it  is  obvioa» 
that  there  would  be  many  cases  where  it 
would  furnish  no  adequate  protection  to  the 
infant.  Cases  may  be  readi ly  imagi ned  where 
an  infant  may  haye  paid  for  an  article  seyerml 
times  more  than  it  was  worth,  or  where  the 
contract  was  of  an  improvident  character, 
calculated  to  result  in  the  squandering  of  hi» 
estate,  and  that  fact  was  known  to  the  other 
party ;  and  yet  if  he  was  an  adult  the  oouit. 
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woald  -mnt  him  do  relief,  but  leave  him  to 
stand  the  conaequences  of  his  own  foolish 
Ijargain.  Bat  to  measure  the  right  of  an 
infant  in  soch  cases  by  the  same  rule  that 
would  be  applied  in  the  case  of  an  adult 
would  be  to  fail  to  give  due  weight  to  the 
disparity  between  the  adult  and  the  infant, 
orto  applj  the  proper  standard  of  fair  deal- 
ing due  from  the  former  to  the  latter.  Even 
ss  between  adults,  when  a  transaction  is  as- 
sailed on  the  ground  of  fraud,  undue  in- 
fluence, etc.,  their  disparity  in  intelligence 
and  experience,  or  in  any  other  respect  which 
gives  one  an  ascendency  over  the  other,  or 
tends  to  prevent  the  latter  from  exercisiofi:  an 
intelligent  and  unbiased  judgment,  is  always 
a  most^vital  consideration  with  the  courts. 
Where  a  contract  is  Improvident  and  unfair, 
courts  of  equity  have  frequently  inferred 
fraud  from  the  mere  disparity  of  the  parties. 
If  this  is  true  as  to  adults,  the  rule  ought 
certainly  to  be  applied  with  still  greater 
liberality  in  favor  of  infants,  whom  the  law 
deems  so  incompetent  to  care  for  themselves 
that  it  holds  them  incapable  of  binding  them- 
selves by  contract,  except  for  necessaries.  In 
view  of  this  disparity  of  the  parties,  thus 
recognized  by  law,  every  one  who  assumes  to 
contract  with  an  infant  should  be  held  to  the 
Qtmost  good  faith  and  fair  dealing.  We  fur- 
ther think  that  this  disparity  is  such  as  to 
raise  a  presumption  against  the  fairness  of 
the  contract,  and  to  cast  upon  the  other  party 
the  burden  of  proving  that  it  was  a  fair  and 
reasonable  one,  and  free  from  any  fraud, 
UDdue  influence,  or  overreacliing.  A  similar 
principle  applies  to  all  the  relations,  where, 
from  disparity  of  years,  intellect,  or  knowl- 
edge, one  of  the  parties  to  the  contract  has 
an  ascendency  which  prevents  the  other  from 
exercising  an  unbiased  iudc^ment, — as,  for 
example,  parent  and  child,  husband  and 
wife,  guardian  and  ward.  It  is  true  that  the 
mere  fact  that  a  person  is  dealing  with  an 
infant  creates  no  "fiduciary  relation**  between 
them,  in  the  proper  sense  of  the  term,  such 
as  exists  between  guardian  and  ward  ;  but  we 
think  that  he  who  deals  with  an  infant  should 
be  held  to  substantially  the  same  standard 
of  fair  dealing,  and  be  charged  with  the 
harden  of  proving  that  the  contract  was  in 
all  respects  fair  and  reasonable,  and  not 
tainted  with  any  fraud,  undue  influence,  or 
overreaching  on  his  part.  Of  course,  in  this 
as  in  all  other  cases,  the  degree  of  disparity 
between  the  parties,  in  age  and  mental 
eapacity,  would  be  an  important  considera- 
tion. Moreover,  if  the  contract  was  not  in 
all  respects  fair  and  reasonable,  the  extent  to 
which  Uie  infant  should  recover  would  de- 
pend on  the  nature  and  extent  of  the  element 
of  unfaimesB  which  characterized  the  transac- 
tion. If  the  party  dealing  with  the  infant 
was  guilty  of  actual  fraua  or  bad  faith,  we 
think  the  infant  should  be  allowed  to  recover 
back  all  he  had  paid  without  making  restitu- 
tio, except,  of  course,  to  the  extent  to  which 
he  still  retained  in  ipede  what  he  had  re- 
ceived. Such  a  case  would  be  a  contract  es- 
sentially improvident,  calculated  to  facilitate 
the  squandering  the  infant's  estate  and  which 
the  otiier  party  knew  or  ought  to  have  known 
to  be  such,  for  to  make  sudi  a  contract  at  all 
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with  an  infant  would  be  fraud.  But  if  the 
contract  was  free  from  any  fraud  or  bad  faith, 
and  otherwise  reasonable,  except  that  the 
price  paid  by  the  infant  was  in  excess  of  the 
value  of  what  he  received,  his  recovery 
should  be  limited  to  the  difference  between 
what  he  paid  and  what  he  received.  Such 
cases  as  medJbury  v.  Watrous,  7  Hill,  110 ; 
Sparman  v.  Keim,  88  K.  Y.  249 ;  and  Heath 
v.  Stevens,  48  N.  H.  251, — really  proceed 
upon  this  principle,  although  they  may  not 
distinctly  announce  it.  The  objections  to 
this  rule  are,  in  our  opinion,  larirely  imag- 
inary, for  we  are  confident  that  fn  practice 
it  can  and  will  be  applied  by  courts  and 
Juries  so  as  to  work  out  substantial  justice. 

Our  conclusion  is  that  where  the  personal 
contract  of  an  infant,  beneficial  to  himself, 
has  been  wholly  or  partly  executed  on  both 
sides,  but  the  infant  has  disposed  of  what  he 
has  received,  or  the  benefits  recovered  by  him 
are  such  that  they  cannot  be  restored,  he  can 
not  recover  back  what  he  has  paid,  if  the 
contract  was  a  fair  and  reasonable  one,  and 
free  from  any  fraud  or  bad  faith  on  part  of 
the  other  party,  but  that  the  burden  is  on  the 
other  party  to  prove  that  such  was  the  charac- 
ter of  the  contract ;  that,  if  the  contract  in^ 
volved  the  element  of  acutal  fraud  or  bad 
faith,  the  infant  may  recover  all  he  paid  or 
parted  with,  but  if  the  contract  involved  no 
such  elements,  and  was  otherwise  reasonable 
and  fair,  except  that  what  the  infant  paid 
was  in  excess  of  the  value  of  what  he  re- 
ceived, his  recovery  should  be  limited  to  such 
excess.  It  seems  to  us  that  this  will  sufli- 
ciently  protect  the  infant,  and  at  the  same 
time  do  justice  to  the  other  party.  Of 
course,  in  speaking  of  contracts  beneficial  to 
the  infant,  we  refer  to  those  that  are  deemed 
such  in  contemplation  of  law. 

Applying  these  rules  to  the  case  in  hand, 
we  add  that  life  insurance  in  a  solvent  com- 
pany, at  the  ordinary  and  usual  rates,  for  an 
amount  reasonably  commensurate  with  the 
infant's  estate,  or  his  financial  ability  to 
carry  it,  is  a  provident,  fair,  and  reasonable 
contract,  and  one  which  it  is  entirely  proper 
for  an  insurance  company  to  make  with  him, 
assuming  that  it  practices  no  fraud  or  other 
unlawful  means  to  secure  it;  and  if  such 
should  appear  to  be  the  character  of  this  con- 
tract the  plaintiff  could  not  recover  the 
premiums  which  be  has  paid  in,  so  far  aa 
they  were  intended  to  cover  the  current 
annual  risk  assumed  by  the  company  under 
its  policy.  But  it  appears  from  the  face  of 
the  policy  that  these  premiums  covered  some- 
thing more  than  this.  This  policy  provide* 
that  after  payment  of  three  or  more  annual 
premiums  the  insured  will  be  entitled  to  a 
paid-up,  non participating  policy  for  as  many 
twentieths  of  the  original  sum  insured 
($1,000)  as  there  have  been  annual  premiums 
so  paid.  The  complaint  alleges  the  payment 
of  four  annual  premiums.  Uence,  the  plain- 
tiff was  entitled,  upon  surrender  of  the 
original  policy,  to  a  paid-up,  nonparticipat- 
ing  policy  for  $200;  and  it  therefore  seems 
to  us  that,  having  elected  to  rescind,  he  waa 
entitled  to  recover  back,  in  any  event,  the 
present  cash  "surrender**  value  of  such  a 
policy.     For  this  reason,  as  well  as  that  the 
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burden  was  on  the  defendant  to  prove  the 
fair  And  honest  character  of  the  contract,  the 
•demurrer  to  the  complaint  was  properly  oyer- 
ruled.  The  result  arrived  at  In  the  former 
opinion  was  therefore  correct,  and  is  adherml 
Jto,  although  on  somewhat  different  grounds. 
Order  affirmed, 

Biiek*  t/.,  absent,  siek.  took  no  part 

Oilllllaa,  (%.  </.; 

I  dissent,  and  especially  from  the  proposi- 
tion that  in  any  case  the  contract  of  a  minor 
is  presumed  to  be  fraudulent  on  the  part  of 
^e  other  party  to  it.  If  two  minors  contract 
together,  each  may  avoid  the  contract.  Is 
that  because  each  is  presumed  to  have  fraudu- 
lently drawn  the  other  into  making  it?  If 
■«  contract  be  wholly  executory  when  the 
.minor  seeks  to  avoid  it,  will  any  amount  of 
proof  that  it  is  advantageous  to  him,  and 
snade  in  good  faith  and  honesty  on  the  part 
•of  the  adult,  prevent  the  minor  avoiding  it? 
If  wholly  executory  when  made,  wilt  the 
:sub8equent  performance  raise  a  presumption 
that  it  was  fraudulent  when  made?  A  minor's 
•contract,  except  for  necessaries,  is  voidable 
by  him  only  because  he  is,  in  law,  incapable 
to  bind  himself.  When  he  seeks  to  avoid  a 
•contract  the  question  arises,  on  what  condi- 
tions shall  he  do  so?  In  such  cases  there  are 
two  considerations — ^First,  to  aflorrl  him  full 
protection  from  the  consequences  of  his  own 
incapacity ;  second,  that  being  done,  to  pre- 
vent him  making  his  legal   incapacity  a 


means  to  defraud  others.  If  the  contract  be 
wholly  executory,  both  ends* will ^be^%ttained 
by  allowing  him  to  repudiate  it,  which  will 
leave  both  parties  as  they  were  before  it  was 
made.  But  suppose  it  partly  performed  on 
both  sides?  He  may  unaoubtediy  avoid  fur- 
ther performance.  But  if  he  takes  the  ag- 
gressive, and  seeks  to  recover  what  he  has 
parted  with  in  performance,  what  then?  The 
authorities  are  agreed  that,  if  ha  have  in 
specie  what  he  received  under  it,  he  must 
restore  it,  as  a  condition  of  recovering  what 
he  parted  with.  The  disagreement  m  the 
authorities  Is  in  cases  where  he  cannot  restore 
the  benefit  she  has  received ;  where  he  has  ex- 
pended them,  or  they  are  of  such  a  character 
that  they  cannot  be  restored.  I  am  speaking 
only  of  contracts  relating  to  the  personalty. 
Bince  the  first  argument  of  this  cause,  I  have 
come  to  the  conclusion  that  whether,  when 
he  cannot  restore  what  he  has  received,  he 
may  recover  what  he  has  parted  with,  will 
depend  on  the  character  of  the  contract.  If, 
from  the  subject-matter  or  terms  of  the  con- 
tract, it  is  a  wasting  of  his  estate,  so  that  to 
reouire  him  to  restore  what  he  has  received 
will  likewise  waste  his  estate,  it  will  not  be 
required  of  him.  But  if  the  contract  be, 
both  in  subject-matter  and  terms,  a  provident 
one, — advantageous  to  the  minor, — the  court, 
to  prevent  a  mud  on  the  other  party,  un- 
necessary to  his  protection,  will  not  permit 
him  to  recover  what  he  has  parted  with  with- 
out settixig  off  against  it  what  he  has  re- 
ceived.   Such  is  this  case. 


UNITED  STATES  CIRCUIT  COURT  OF  APPEALS,  EIGHTH  CIRCUIT. 


XITTLE  ROCK  &  MEMPHIS  R.  CO.,  Appt. 

and  Pff.  in  Err., 

e. 

«T.  LOUIS  &  SOUTHWESTERN  R.  CO. 


SAME 

V. 

«T.  LOUIS.  IRON  MOUNTAIN  A  SOUTH- 
ERN R  CO, 


SAME 

LITTLE  ROCK  &  PT.  SMITH  R.  CO. 

<S8  Fed.  Rep.  77&.) 

!•  Beqnirlngf  prepayment  of  ft^ef^ht 
charfi^em  by  a  oonneoting  carrier  wltbout  re- 
quiriDflr  it  of  other  shippers  or  carriers  at  the 
same  place  does  not  constitute  an  unreaBonable 
or  undue  disadvantage  within  the  meaning  of 
the  Interstate  commerce  act. 

JB.  Other  connectin<a^  oarriera  are  not 
entitled  to  throog^h  billingr  and  rating 
and  to  the  use  of  tracks  and  termioals  of  a  car- 
rier which  has  voluntarily  made  an  arranfrement 
Sivlnff  these  advantages  to  one  oonneottcig  oar^ 
rier. 

Note.— For  other  cases  as  to  equal  rights  of  con- 
necting carriers  under  interstate  commerce  act, 
see  Kentucky  ft  L  Bridge  Ck>.  v.  Louisville  &  N.  R. 
0>.  (a  a  D.  Ky.)  8  L.  R.  A.  280;  Burlington,  C.  B.  & 
N.  R.  do.  V.  Dey  (Iowa)  12  L.  B.  A.  486,  and  note. 

26  L.  R  A. 


(September  M,  1894.) 

APPEALS  from,  and  writs  of  error  to,  the 
Circuit  Court  of  the  United  States  for  the 
Eastern  District  of  Arkansas  to  review  a  judg- 
ment in  favor  of  defendants  to  proceedings 
brought  to  compel  defendants  to  enter  into 
through  shipping  relations  with  the  complain- 
ant and  to  recover  damages  for  their  refusal  to 
do  80.     Ajprmed, 

Argued    before    Caldwell,    Sanborn,   and 
Thayer,  Oireuit  Judgm. 

Statement  by  Thayer,  Circuit  Judge: 
These  were  six  suits  which  were  brought  \tf 
the  Liltle  Rock  &  Memphis  Railroad  Company 
against  the  St.  Louis  Southwestern  Railwsy 
Company,  the  St.  Louis,  Iron  Mountain  h 
Southern  Railway  Company,  and  the  Little 
Rock  &  Ft.  Smith  Railway  Company,  for  si- 
leged  violations  of  the  third  section  of  the  in- 
terstate commerce  law  (24  Stat,  at  L.  879,  880). 
A  suit  at  law  and  a  bill  In  equity  were  filed 
against  each  of  the  defendant  companies  above 
named,  in  which  tJie  Little  Rock  &  Memphis 
Railroad  Company  counted  upon  the  same 
violation  of  the  law;  asking  in  the  one  case  for 
an  injunction,  and  in  the  other  for  damages. 
The  SIX  suite  against  the  three  companies  in- 
volved similar  questions.  They  have  been 
arjnied  as  one  case,  and  it  is  found  most  con- 
venient to  dispose  of  them  in  a  single  opinion. 


See  also  40  L.  R.  A.  389. 
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^abjoined  diamms  will  serve  to  fllaatrate  the 
telations  whico  the  several  railroads  concerned 
HKSCupy  to  each  other.  It  will  be  seen  by  a 
^huioe  at  diagram  No.  1  that  the  Little  Bock 

DiAQBAM  No.  L 


^  Memphis  Bailroad  runs  east  aod  west  from 
Little  Kock,  A.rk.,  to  Memphis,  Tenn.  Its 
total  length  is  about  185  miles.  Coming  down 
from  the  north,  the  St  Louis  Southwestern 
Railway  crosses  the  Uttle  Rock  &  Memphis 
Railroad  at  Brinklej,  a  point  intermediate  be- 
tween Little  Bock  ana  Memphis.  It  also 
crosses  a  branch  of  the  St.  Louis,  Iron  Moun- 
tain &  Southern  Bail  way,  leading  from  the 
main  line  of  that  road  into  Memphis  at  Fair 
Oaks,  which  is  a  point  about  twenty  miles 
north  of  Brlnkley.  Diagram  No.  3  illustrates 
the  situation  further  west,  in  and  about  Little 
Rock.  It  will  be  seen  that  the  main  line  of 
ibe  St  Louis,  Iron  Mountain  &  Southern 
Railway  Company  enters  Little  Rock  from  the 
Dorth,  and  thence  runs  southwest  through  Ar- 
kansas into  Texas,  with  a  branch  leading  from 
Dttle  Bock  to  the  southeast.  The  Little  Bock 
4t  Ft.  Smith  Bail  way  runs  west  from  Little 
Rock  to  Ft  Smith  on  the  western  border  of 
the  state  of  Arkansas,  and  to  Ft.  Gibson  in  the 
Indian  territory.  Its  length  is  said  to  be 
«bout  165  mifes.    Diagram  No.  2  does  not 

PlAOBAM  No.  t. 


ifai>%  afi. s. ay.  ^      iiwto  a— k  a  m  •mtki»  hm 
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'•how  the  main  line  of  the  St  Louis  South- 
western Railway,  which  is  disclosed  by  the 


first  diagram;  but  it  it  is  sufficient  to  say  that, 
after  passing  throuirh  Brinkley,  it  runs  in  a 
southwesterly  direction  through  Arkansas,  and 
far  into  Texas.  Ajb  against  the  St  Louis 
Southwestern  Railway  Company,  complaint 
was  made  that  it  refused  to  receive  freight  or 

Kassengers  coming  over  the  Little  Bock  Ss 
[emphis  Bailroad  except  at  local  rates,  and 
that  it  refused  to  honor  through  tickets  or 
through  bills  of  lading  issued  by  the  latter 
road,  and  that  it  required  all  freight  to  be  re- 
billed  and  reloaded,,  and  all  passengers  to  pur- 
chase new  tickets,  at  the  town  of  Brinkley, 
while  at  the  same  time  it  accepted  through 
tickets  and  through  bills  of  lading,  and  cars 
loaded  in  car-load  Tots,  that  came  over  the  line 
of  the  St  Louis,  Iron  Mountain  &  Southern 
Bailway  Company,  and  that  it  did  this  al- 
though the  facilities  for  an  interchange  of 
freight  and  passengers  at  Brinkley  were  in  every 
respect  equal  to  those  ezistine  at  Fair  Oaks. 
Ajb  against  the  Little  Rock  &  Ft.  Smith  Bail* 
way  Company  complaint  was  made  that  it  re- 
fused to  accept  interstate  freight  at  Little  Bock 
under  through  bills  of  lading  Issued  by  the 
Little  Bock  &  Memphis  Bailroad  Company, 
while  it  accepted  freight  under  through  bills 
of  lading  issued  by  all  other  lines  of  railroad  ter- 
minating at  the  city  of  Little  Bock.  Ark.,  and 
that  it  likewise  refused  to  accept  freight  from 
the  Little  Bock  &  Memphis  Bailroad  Company 
except  upon  prepayment  of  all  freight  charges, 
while  at  the  same  time  it  accepted  freight  at 
Little  Bock  from  all  other  individuals  and  cor- 
porations without  the  prepayment  of  freight 
charges.  Complaint  was  also  made  against 
the  Little  Bock  A  Ft  Smith  Bailway  Com- 

Siny  that  it  accepted  from  the  St  Louis,  Iron 
ountain  &  Southern  Bailway  Company  paa- 
sengera  on  through  tickets,  and  with  through 
checking  of  baggage,  while  it  refused  to  ac- 
cept passengers  coming  over  the  Little  Bock 
&  Memphis  Bailroad  on  throuirh  tickets  issued 
by  that  road,  and  that  it  charged  passengers 
coming  from  that  road  local  rates  from  Little 
Bock  westward,  and  reouired  them  to  recheck 
their  baggage  at  Little  nock.  Complaint  was 
also  made  against  the  Little  Bock  &  Ft  Smith 
Railway  Company  that  it  exchanged  freight 
with  the  St  Louis,  Iron  Mountain  A  Southern 
Bailway  upon  an  arrangement  for  through 
billing,  and  in  the  cars  in  which  itwassbipp^, 
when  shipped  in  car-load  lots,  and  that  it  re- 
fused at  the  same  time  to  exchange  freight 
with  the  Little  Bock  &  Memphis  Railroad 
Company,  except  upon  local  rates,  and  that  it 
refused  to  accept  from  or  deliver  to  the  latter 
road  any  loaded  cars.  As  against  the  St 
Louis.  Iron  Mountain  &  Southern  Bailway 
Company,  complaint  was  made  that  it  refused 
to  receive  any  freight  from  the  Little  Bock  A 
Memphis  Bailroad  Company  at  Little  Bock, 
except  upon  the  prepayment  of  all  charges 
thereon,  while  it  received  freight  at  that  point 
from  all  other  persons  and  corporations  with- 
out demaoding  the  prepayment  of  freight 
charges.  It  was  further  alleged,  as  against 
that  company,  that  the  discrimination  in  ques- 
tion was  made,  not  because  the  defendant 
company  was  unwilling  to  extend  credit  to  the 
Little  Bock  &  Memphis  Bailroad  Company, 
but  from  a  desire  to  oppress  that  company  and 
destroy  its  business.    A  demurrer  having  been 

18 


lU 


VmTBD  States  Cibcutt  Court  of  Affbaia 


filed  to  the  seyeral  bills  in  eqult}^  and  com- 
plaints at  law«  the  same  were  sustained  by  the 
circuit  court,  whereupon  the  complainant  com- 
pany declined  to  plead  further,  and  a  final 
judgment  dismissing  the  action  was  entered  in 
each  case.  The  opinion  of  the  circuit  court  is 
reported  in  59  Fed.  Rep.  400,  4  Inters.  Com. 
Rep.  587. 

Mewrs.  V.  M.  Rose,  W.  E.  Hemingf- 
iwa,y  and  O.  B«  Rose*  for  appellant,  and 
;  plaintiff  in  error: 

Every  statute  made  against  an  injury,  mis- 
chief, or  grievance  impliedly  gives  a  remedy, 
for  the  party  injured  may,  if  no  remedy  be 
expressly  given,  have  an  action  upon  the  stat- 
ute. 

Broom,  Legal  Maxims,  p.  149. 

There  are  two  railroads,  coming  both  from 
the  same  place,  joining  the  Fort  Smith  Rail- 
road at  the  same  point,  having  each  everv 
facility  for  the  interchange  of  traffic.  With 
one  the  Fort  Smith  road  makes  all  the  custom- 
ary traffic  arrangements,  transports  its  freight 
in  the  cars  in  which  it  is  received,  and  upon 
greatly  reduced  through  rates,  while  denying 
all  this  to  the  other.  The  statute  prescribes 
that  *' every  common  carrier  subject  to  the 
provisions  of  this  act,  shall,  according  to  their 
respective  powers,  afford  all  reasonable,  proper, 
and  equal  facilities  for  the  interchange  of  traffic 
between  their  respective  lines,  and  for  the  re- 
ceiving, forwarding,  and  deliverinflr  of  passen- 
gers and  property  to  and  from  their  several 
lines,  and  those  connecting  therewith,  and 
shall  not  discriminate  in  their  rates  and  charges 
between  such  connecting  lines." 

The  Fort  Smiih  road  discriminates  between 
two  roads  joining  it  at  the  same  point.  The 
St.  Louis  Southwestern  discriminates  between 
two  joining  it  at  different  points,  but  in  favor 
of  the  one  which  is  twenty  miles  further  away, 
thus  compelling  passengers  and  freight  to  fol- 
low a  route  which  is  twenty  miles  longer  to  the 
manifest  injury  of  the  publia 

New  Y<n-k  S  N.  R.  Go.  v.  New  Y&rk  A  N, 
B,  EL  Co.  8  Inters.  Com.  Rep.  542;  Samuels  v. 
LouierHle  d  N.  B.  Go.  ^  Inters.  Com.  Rep. 
420,  81  Fed.  Rep.  67;  Little  BocJe  d  M.  R.  Go. 
T.  Bast  Tenneeeee,  V.  d  O,  R,  Oo,  4  Inters. 
CJom.  Rep.  261.  47  Fed.  Rep.  771. 

Meesrs.  George  £•  Dodg^e  and  B.  8. 
Johnaoii*  for  appellees  and  defendants  in 
error: 

A  United  States  circuit  court,  in  the  exercise 
of  its  equity  powers,  cannot  require  a  rail- 
road company  engaged  in  interstate  commerce 
traffic,  to  enter  into  an  agreement  with  another 
railroad  company,  engaged  in  like  traffic,  for 
a  joint  through  routing  and  Joint  through  rates, 
and,  upon  the  refusal  of  the  company  to  com- 
ply with  such  requirement,  may  the  court  itself 
make  such  a  contract  for  the  parties? 

Little  Rock  d  M.  R.  Co.  v.  St.  Louie,  L  M. 
da.  R,  Co.  2  Inters.  Com.  Rep.  708,  41  Fed. 
Rep.  559:  Little  Rock  d\M.  R,  Go.y.  Eaet  Ten- 
neeeee,  V.  d  G.  R.  Go.  and  J^.  Louie,  L  M.  d 
8,  R.  Go,  2  Inters.  Com.  Rep.  460;  Littie  Rock 
d  M.  R.  Co,  V.  Eaet  Tenneesee,  V.  d  G.  R.  Go. 
4  Inters.  Com.  Rep.  261,  47  Fed.  Rep.  771; 
Oregon  Short  Liiie  d  V.  N,  R.  Go.  v.  Northern 
Pae.  R.  Go.  4  Inters.  Com.  Rep.  249,  51  Fed. 
Rep.  465;  Kentucky  d  L  Bridge  Go.  y.  Louie- 
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ville  <ft  ^.  72.  O?.  2  L.  R.  A.  289.  2  Interau 
Com.  Rep.  851,  87  Fed.  Rep.  667;  Atchieon^ 
T.  d  8.  F.  R  Go.  V.  Denver  d  N.  0.  R  Go, 
110  U.  S.  679,  28  L.  ed.  296;  Dubuque  d  8.  a 
R.  Go.  V.  Ric/imond,  86  U.  S.  19  Wall.  589,  » 
L.  ed.  176;  PuUman'e  Palace  Gar  Go.  y.  Afie- 
eouri  Pac.  R.  Co.  115  U.  S.  597,  29  L.  ed.  502^ 
Express  Cases,  117  U.  S.  1,  29  L.  ed.  791;  Cape- 
hart  V.  Louisville  d  N.  R.  Go.  8  Inters.  Com. 
Rep.  278. 

The  fact  that  one  common  carrier  reoeiye^- 
freight  from  another,  outside  of  the  fact  that 
they  are  compelled,  both  by  federal  and  state 
laws  so  to  do,  does  not  make  them  partners^ 
so  as  to  become  liable  or  obligated  for  each 
other's  bills  of  lading. 

Hot  Springn  Railroad  y.  Trippe,  42  Ark.  471, 
48  Am.  Rep.  65;  St.  Louis  Ins.  Co.  y.  8f.  Louie, 
V.  T.KdLB.  Co.  104  U.  8.  156,  26  L.  ed. 
685. 

There  is  no  law  that  will  compel  one  carrier 
to  receive  freight  from  another  carrier  and  ad- 
vance charges  thereon,  should  it  desire  not  ta 
do  so. 

St.  Louis,  L  M.  d  a.  R.  Go.  v.  Lear,  64  Ark. 
402;  Fordyce  v.  Johnson,  56  Ark.  480;  Loewen- 
berg  y.  Arkansas  d  L.  R.  Go.  Id.  489;  lAtO^ 
Rock  dFt.8.R.  Go.  v.  Daniels,  49  Ark.  853; 
Burlington,  G.  R.  d  N.  R.  Co.  v.  Dey,  12  L. 
R  A.  436,  8  Inters.  Com.  Rep.  584,  82  Iowa, 
812;  Chicago  d  A.  R.  Go.  y.  Pennsylvania  Co. 

1  Inters.  Com.  Rep.  857;  Scofidd  v.  Lake  Shore 
d  M.  8.  R.  Co.  2  Inters.  Com.  Rep.  76;  Be 
Joint  Water  d  Rail  Lines,  2  Inters.  Com.  Rep. 
480;  United  States  v.  Ddatoare.  L.dW.RGo.^ 
Inters.  Com.  Rep.  617. 40  Fed.  Rep.  101;  Ban- 
daU  V.  Biehmond  d  D.  B.  Go.  108  N.  C.  612; 
AUen  V.  Cape  Fear  d  T.  V.  B.  Co'.  100  N.  C. 
897;    Hutchinson,   Carr.   §  116;  Piekford  ▼. 
Grand  Junction  R  Go.  10  Mees.  &  W.  899; 
Barnes  v.  MarsfiaU,  L.  R  18  Q.  B.  785;  Wylet 
V.  Pielford,  8  Meea.  &  W.  443;  Botson  v.  Don^ 
ovan,  4  Barn.  &  Aid.  28;  Bastard  y.  Bastardy 

2  Show.  81. 

No  power  existed  at  common  law,  and  none- 
is  given  by  the  act,  to  court  or  commission,  to- 
compel  connecting  companies  to  contract  with 
each  other,  to  abandon  full  control  of  their 
separate  roads,  or  to  unite  in  a  loint  tariff. 

Chicago  d  N.W.  R  Go.  v.  OAome,  4  Inters. 
Com.  Rep.  257, 10  U.  S.  App.  430, 52  Fed.  Rep. 
915;  Bvpress  Cases,  117  U.  S.  1,  29  L.  ed.  791; 
Kentucky  d  I.  Bridge  Go.  y.  Louisville  d  N.  R 
Co.  2  lu  a.  A.  289,  2  Inters.  Com.  Rep.  851,  ST 
Fed.  Rep.  567:  Little  Bock  d  M.  R  Go.  y.  8L 
Louis,  L  M.  d  8.  R  Go.2  Inters.  Com.  Rep. 
768.  41  Fed.  Rep.  559;  Bwaoo  R  d  Nav.  Go. 
V.  Oregon  Short  Lino  d  U.  N.  R  Go.  61  Fed. 
Rep.  678. 

Messrs.  Samael  H^Weat,  John  M.  T&y* 
lor  and  J.  O.  Taylor  also  for  appellees  and' 
defendants  in  error. 

Thayer,  Gireuii  Judge,  delivered  the 
opinion  of  the  court: 

It  will  be  observed  that  the  sole  question  lo 
the  cases  fled  against  the  St.  Louis,  Iron  Moun- 
tain &  Southern  Railway  Company  conoerna 
the  right  of  that  company  to  requue  the  pre- 
payment of  freight  charges  on  all  property 
tendered  to  it  for  transportation  at  Little  Rodk. 
by  the  Little  Rock  &  Memphis  Railroad  Gom- 
pany^  while  it  pursuea  a  different  practice  wltl^ 
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respect  to  freight  received  from  other  shippers 
at  that  statiou.  At  common  law  a  railroad 
corporation  has  an  undoubted  right  to  require 
tbe  prepayment  of  freight  charges  by  ali  its 
customers,  or  some  of  them,  as  it  may  think 
hesU  It  has  tbe  same  right  as  any  other  in- 
dividual or  corporation  to  exact  payment  for  a 
service  before  it  is  rendered,  or  to  extend  credit. 
Oregon  Short  Line  db  O.  H.  R,  Co.  v.  I^'arthern 
Pat,  EL  Co.  51  Fed.  Rep.  465,  472,  4  Inters. 
Com.  Rep.  249.  Usually,  no  doubt,  railroad 
companies  fln^'l  it  to  their  interest,  and  most 
convenient,  to  collect  charges  from  the  con- 
siirnee:  but  ^e  cannot  doubt  their  right  to  de- 
mand a  readooable  compensation  in  advance 
for  a  proposed  service,  if  they  see  fit  to  de- 
mand it  This  comman-law  right  of  requiring 
payment  in  advance  of  some  customers,  and  of 
exiCDdine  credit  to  others,  has  not  been  taken 
awav  by  the  interstate  commerce  law,  unless  it 
is  taken  away  indirectly  by  the  inhibition  con- 
tained in  the  third  section  of  the  act,  which 
declares  that  an  interstate  carrier  shall  not 
'^subject  anv  particular  person,  company,  cor- 
poration or  locality  ...  to  any  undue  or 
unreasonable  .  .  .  disadvantage  in  any  re- 
spect whatever."  This  prohibition  is  very 
broad,  it  is  true,  but  it  is  materially  qualified 
and  restricted  by  the  words  "undue  or  unrea- 
sonable." One  person  or  corporation  may  be 
lawfully  subjected  to  some  disadvantage  in 
comparison  with  others,  provided  it  is  not  an 
undue  or  unreasonable  disadvantage.  In  view 
of  tbe  fact  that  all  persons  and  corporations 
are  entitled  at  common  law  to  determine  for 
themselves,  and  on  considerations  that  are  sat- 
isfactory to  themselves,  for  whom  they  will 
render  services  on  credit,  we  are  not  prepared 
to  hold  that  an  interstate  carrier  subjects  an- 
other carrier  to  an  unreasonable  or  undue  dis- 
advantage because  it  exacts  of  that  carrier 
tbe  prepayment  of  freight  on  all  property  re- 
ceived from  it  at  a  given  station,  while  it  does 
not  require  charges  to  be  paid  in  advance  on 
freight  received  from  other  individuals  and 
corporations  at  such  station.  So  far  as  we  are 
aware,  no  complaint  had  been  made  of  abuses 
of  this  character  at  the  time  the  interstate 
oommeroe  law  was  enacted,  and  it  may  be  in- 
ferred that  the  particular  wrong  complained  of 
was  not  within  the  special  contemplation  of 
congress.  This  being  so,  the  general  words 
of  the  statute  ought  not  to  be  given  a  scope 
which  will  deprive  the  defendant  company  of 
an  undoubted  common-law  right,  which  all 
other  iodividuals  and  corporations  are  still 
privileged  to  exercise,  and  ordinarily  do  exer- 
cise. It  is  most  probable  that  self-interest — 
tbe  natural  desire  of  all  carriers  to  secure  as 
much  patronage  as  possible— will  prevent  this 
species  of  discrimination  from  becoming  a 
public  grievance  so  far  as  individual  shippers 
are  concerned;  and  it  is  desirable  that  the 
courts  should  interfere  as  little  ss  possible 
^ith  those  business  rivalries  existing  between 
railroad  corporations  themselves,  which  are 
not  productive  of  any  serious  inconvenience  to 
shippers.  We  think,  therefore,  that  no  error 
was  committed  in  entering  the  judgment  and 
decree  in  favor  of  the  St.  l^uis,  Lron  Mountain 
&  Southern  Railway  Company. 

Tbe  complaint  preferred  against  the  other 
eompanies,  to  wit,  the  St  Louis  Southwestern 
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and  the  Little  Rock  &  Ft.  Smith  Railway 
Companies,  is  somewhat  different.  It  consisU 
in  the  alleged  refusal  of  those  companies- 
First,  to  honor  through  tickets  and  through 
bills  of  lading  issued  by  tbe  complainant  com- 
pany, or  to  enter  into  arrangements  with  it  for 
through  billing  or  through  ratioir;  and,  sec- 
ondly, in  the  alleged  refusal  of  these  companies 
to  accept  loaded  cars  coming  from  tbe  Little 
Rock  &  Memphis  Railroad,  and  in  their  action 
in  requiring  freight  to  be  rebilled  and  reloaded 
at  the  two  connecting  points,  to  wit,  Brinkley 
and  Little  Rock. 

Before  discussing  the  precise  issue  which 
arises  upon  this  record,  it  will  be  well  to  re- 
state one  or  two  propositions  that  are  supported 
by  high  authority  as  well  as  persuasive  reasons, 
and  which  do  not  seem  to  be  seriously  contro- 
verted even  by  the  complainanl's  counsel.  In 
the  first  place,  the  interstate  commerce  law 
does  not  require  an  interstate  carrier  to  treat 
all  other  connecting  carriers  in  precisely  the 
same  manner,  without  reference  to  its  own  in- 
terests. Some  play  is  given  by  the  act  to  self- 
interest.  The  inhibitions  of  the  third  section 
of  the  law,  against  giving  preferences  or  ad- 
vantages, are  aimeil  at  those  which  are  "undue 
or  unreasonable; "  and  even  that  clause  which 
requires  carriers  "to  afford  all  reasonable, 
proper,  and  equal  facilities  for  the  interchange 
of  traffic"  does  not  require  that  such  "equal 
facilities"  shall  be  afforded  under  dissimilar 
circumstances  and  conditions.  Moreover,  the 
direction  "to  afford  equal  facilities  for  an  in- 
terchange of  traffic"  is  controlled  and  limited 
by  the  proviso  that  this  clause  "  shall  not  be 
construed  as  requiring  a  carrier  to  give  the  usq 
of  its  tracks  or  terminal  facilities  to  another 
carrier,"  Kentucky  d  J.  Bridge  Go.  v.  Louie- 
ville  dk  N.  R.  Co,  87  Fed.  Rep.  671.  2  L.  R.  A. 
289,  9  Inters.  Com.  Rep.  851;  Oregon  Short 
Line  d  U.  If.  R.  Co.  v.  Northern  Pac.  fl.  Co. 
iupra.  In  the  second  place,  it  has  been  held 
that  neither  by  ttie  common  law  nor  by  the  in- 
terstate commerce  law  have  the  national  courts 
been  vested  with  jurisdiction  to  compel  inter- 
state carriers  to  enter  into  arrangements  or 
agreements  with  each  other  for  the  through 
billing  of  freight,  and  for  joint  through 
rates.  Agreements  of  this  nature,  it  is 
said,  under  existing  laws,  depend  upon 
the  voluntary  action  of  the  parties,  and 
cannot  be  enforced  by  judicial  proceed- 
ings without  additional  legislation.  LitUa 
Rock  dH.R  Co.  V.  Ekut  Tenneeeee,  F.  d  G. 
R.  Co.  4  Inters.  Com.  Rep.  261,  47  Fed.  Rep. 
771;  UttU  Rock  d  M.  R  Co.  v.  St.  Louie,  L 
M.  d  8,  R  Co.  41  Fed.  Rep.  559,  2  Inters. 
Com.  Rep.  763,  and  cases  there  cited  by  Judge 
Caldwell.  Furthermore,  it  has  been  ruled  by 
Mr.  Jvetiee  Field  in  the  case  of  tbe  Oregon 
Short  Line  d  U.  N.  R  Co.  v.  Northern  Pac. 
R.  Co.,  61  Fed.  Rep.  465,  474,  4  Inters.  Com. 
Rep.  249,  that  the  third  section  of  the  inter- 
state commerce  act  does  not  require  an  inter- 
state carrier  to  receive  freight  in  the  cars  in 
which  it  is  tendered  by  a  connecting  carrier, 
and  to  transport  it  in  such  cars,  paying  a  mile- 
age rate  thereon,  when  it  has  cars  of  its  own 
that  are  available  for  the  service,  and  tbe 
freight  will  not  be  injured  by  transfer.  It 
should  be  remarked  in  this  connection  that 
the  bills  on  file  in  the  present  esses,  ss  well  ss 
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the  pedtioDB  in  the  law  cases,  fail  to  disclose 
whether  the  offending  companies  have  refused 
to  receiye  freight  in  the  cars  in  which  it  was 
tendered  to  tbem»  even  when  it  would  injure 
the  freight  to  transfer  it,  or  when  they  had  no 
cars  of  their  own  that  were  immediately  avail- 
able to  forward  it  to  its  destination,  f^either 
do  the  bills  or  the  petitions  disclose  whether, 
in  tendering  freight  in  cars  to  be  forwarded, 
the  complainant  company  demanded  the  pay- 
ment of  the  usual  wheelage  on  the  cars,  or 
tendered  the  use  of  the  same  free,  for  the  pur- 
pose of  forwarding  the  freight  to  its  destina- 
tion. The  allegations  of  a  refusal  to  receive 
freight  in  cars  are  exceedingly  general,  and 
convey  no  information  on  eiUber  of  the  points 
last  mentioned. 

As  we  have  before  remarked,  the  several 
propositions  above  stated  do  not  seem  to  be 
seriously  questioned.  It  is  urged,  however,  in 
substance,  that  although  the  court  may  be 
powerless  to  make  and  enforce  agreements  be- 
tween carriers  for  through  billing  and  through 
rating,  and  for  the  use  of  each  other's  cars, 
tracks,  and  terminal  facilities,  yet  that  when 
a  carrier,  of  its  own  volition,  enters  into  an 
agreement  of  that  nature  with  another  con- 
necting carrier,  the  law  commands  it  to  ex- 
tend "equal  facilities"  to  all  other  connecting 
carriers,  if  the  physical  connection  is  made  at 
or  about  the  same  place,  and  the  physical 
facilities  for  an  iulercbange  of  traffic  are  the 
same,  and  that  this  latter  duty  the  courts  may 
and  should  enforce.  It  will  be  observed  that 
the  proposition  contended  for,  if  sound,  will 
enable  the  courts  to  do  indirectly  what  It  is 
conceded  they  cannot  do  directly.  It  author- 
izes them  to  put  in  force  between  two  carriers 
an  arrangement  for  an  interchange  of  traffic 
that  may  be  of  great  financial  importance  to 
both,  which  could  oeitber  be  established  nor 
enforced  by  judicial  decree,  except  for  the 
fact  that  one  of  the  parties  had  previously  seen 
fit  to  make  a  similar  arrangement  with  some 
other  connecting  carrier.  It  may  be,  also, 
that  the  arrangement  thus  forced  upon  the 
carrier  would  be  one  in  which  the  public  at 
large  have  no  particular  concern,  because  the 
equal  facilities  demanded  by  the  complainant 
carrier  would  be  of  no  material  advantage  to 
the  general  public,  and  would  only  be  a  ben- 
efit to  the  complainant. 

Another  necessary  result  of  the  doctrine 
contended  for  is  that  it  deprives  railway  car- 
riers, in  a  great  measure,  of  the  management 
and  control  of  their  own  property,  by  destroy- 
ing their  right  to  determine  for  themselves 
what  contracts  and  traffic  arrangements  with 
connecting  carriers  are  desirable  and  what  are 
undesirable.  There  ought  to  be  a  clear  au- 
thority found  in  the  statute  for  depriving  a 
carrier  of  this  important  right,  before  the  au- 
thority is  exercised,  for.  when  questions  of  that 
nature  have  to  be  solved,  a  great  variety  of 
complex  considerations  will  present  them- 
selves, some  of  which  can  neither  be  foreseen 
nor  stated.  A  railroad  having  equal  facilities 
at  a  given  point  for  forming  a  physical  con- 
nection with  a  number  of  connecting  carriers 
might  find  it  exceedingly  beneficial  to  enter 
into  an  arrangement  with  one  of  them,  having 
a  long  line  and  important  connections,  for 
through  billing  and  rating,  and  for  the  uae  of 

26  L.  R  A.  ;4 


each  other's  cars  and  terminal  facilities,  while 
it  would  find  it  exceedingly  undesirable  and 
unprofitable  to  enter  into  a  similar  arraoge- 
ment  With  a  shorter  road,  which  could  offer 
nothing  in  return.  Or  the  case  might  be  ex- 
actly the  reverse.  The  shorter,  and  at  the 
time  the  less  important,  road,  mieht  be  able 
to  present  sound  business  reasons  which  would 
make  an  arrangement  with  it,  of  the  kind 
above  indicated,  more  desirable  than  with  the 
longer  line.  Furthermore,  if  it  be  the  law 
that  an  arrangement  for  through  billing  and 
rating  with  one  carrier  necessitates  a  like  ar- 
rangement with  others,  this  might  be  a  con- 
trolling Infiuence  in  determining  a  railway 
company  to  refuse  to  enter  into  such  an  ar- 
rangement with  any  connecting  carrier.  In 
view  of  these  considerations,  we  are  unable  to 
adopt  a  construction  of  the  interstate  com- 
merce act  which  will  practically  compel  a 
carrier,  when  it  enters  into  an  arranprement 
with  one  carrier  for  through  billing  and  rating 
and  for  the  use  of  its  tracks  and  terminals,  to 
make  the  same  arrangement  with  all  other 
connecting  carriers,  if  the  physical  facilities 
for  an  interchange  of  traffic  are  the  same,  and 
to  do  this  without  reference  to  the  question 
whether  the  enforced  arrangement  is  or  is  not 
of  any  material  advantage  to  the  public. 

In  two  of  the  cases  heretofore  cited  (Ken- 
tucky db  L  Bridge  Co.  v.  LouUville  &  N.  H, 
Co,,  and  Oregon  Short  Line  db  C,  N.  R,  Co.  ▼. 
Northern  Pae,  B,  Co,),  it  was  held  that  the 
charge  of  undue  or  unreasonable  discrimina- 
tion cannot  be  predicated  on  the  fact  that  a 
railroad  company  allows  one  connecting  car- 
rier to  make  a  certain  use  of  its  tracks  or  ter- 
minals, which  it  does  not  concede  to  another. 
This  conclusion  was  reached  as  the  necessary 
result  of  the  final  clause  of  the  third  sectioa 
of  the  interstate  commerce  law,  above  quoted, 
to  the  effect  that  the  second  paragraph  of  the 
third  section  shall  not  be  so  construed  as  to 
require  a  carrier  to  give  the  use  of  its  tracks 
or  terminals  to  another  company.  Railroads 
are  thus  left  by  the  commerce  act  to  exercise 
practically  as  full  control  over  their  tracks  and 
terminals  with  reference  to  other  carriers  as 
they  exercised  at  common  law.  The  language 
of  Mr,  Justice  Field  in  that  behalf  was  as  fol- 
lows: "It  follows  from  this  .  .  .  that  a  com- 
mon carrier  is  left  free  to  enter  into  arrang*-^- 
ments  for  the  use  of  its  tracks  or  terminal 
facilities,  with  one  or  more  connecting  lines, 
without  subjecting  itself  to  the  charge  of  giv- 
ing undue  or  unreasonable  preferences  or  ad- 
vantages to  such  lines,  or  of  unlawfully  dis- 
criminating against  other  carriers.  In  making 
arrangements  for  such  use  by  other  companies, 
a  common  carrier  will  be  governed  by  con- 
siderations of  what  is  best  for  its  own  interests. 
The  act  does  not  purport  to  divest  the  railway 
carrier  of  its  exclusive  right  to  control  its  owq 
affairs,  except  in  the  specific  particulars  in- 
dicated." 51  Fed.  Rep.  474,  476,  4  Inters. 
Cora.  Rep.  249. 

Furthermore,  it  is  the  settled  construction  of 
the  act,  as  we  have  before  remarked,  that  it 
does  not  make  it  obligatory  upon  connectiniar 
carriers  to  enter  into  traffic  arrangements  for 
through  billing  and  rating  either  as  to  passen- 
ger or  freight  traffic.  This  conclusion  has 
been  reached  by  all  of  the  tribunals  who  have 
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liad  occasion  to  consider  the  subject,  and  it  is 
based  on  the  fact  that,  in  enacting  the  com- 
merce act.  congress  did  not  see  fit  to  adopt  that 
proTision  of  the  English  railway  and  canal 
tra£9c  act,  passed  in  1878,  which  expressly  em- 
powoed  the  English  commissioners  to  compel 
connecting  carriers  to  pat  in  force  arrange- 
ments for  through  billing  and  through  rating 
when  they  deemed  it  to  the  interest  of  the  pub- 
lic that  sach  arrangements  should  be  made. 
Uttle  Boek  <6  M.  R.  (Jo.  y.  Ikui  Tennetsee,  V. 
d  G.  £.  Co.  4  Inters.  Com.  Bep.  261, 47  Fed. 
Bep.  771;  Kentucky  A  L  Bridge  Oo,  v.  LouU- 
nOe  d  JBT.B.  Co.  87  Fed.  Rep.  667,  680,  681. 
2  L.  R  A.  289,  2  Inters.  Com.  Rep.  851.  See, 
also,  the  second  annual  report  of  the  interstate 
commerce  commission  (2  Inters.  Com.  Com. 
Rep.  510,  611).  In  the  light  of  these  adjudi- 
cations, we  are  compelled  to  conclude  that  if 
the  charge  of  an  unreasonable  discrimination 
cannot  be  successfully  predicated  on  the  ground 
that  a  railway  company  makes  an  arrangement 
with  one  connecting  carrier  for  the  use  of  its 
tracks  and  terminals,  which  it  refuses  to  make 
with  another,  although  the  physical  facilities 
for  an  interchan^  of  traffic  are  the  same,  then 
the  charge  of  discrimination  cannot  be  predi- 
cated on  the  ground  that  it  makes  an  arrange- 
ment for  through  billing  and  rating  with  one 
carrier,  and  does  not  make  it  with  another. 
The  interstate  commerce  act  does  not,  it  seems, 
at  present,  make  it  obligatory  on  carriers  to 
make  arrangements  of  either  sort,  and  does  not 
give  the  commission  power  to  compel  such 
arrangements,  but  leaves  connecting  carriers, 
as  at  common  law,  to  determine  for  themselves 
when  such  arrangements  are  desirable,  and 
when  undesirable.  Moreover,  arrangements 
for  through  billing  and  rating  will,  as  a  general 
rule,  necessarily  involve  an  agreement  for  the 
use,  to  some  extent,  of  each  other's  terminals 
and  tracks;  and,  by  the  express  language  of 


the  statute,  such  use  cannot  be  enforced  with- 
out the  consent  of  the  owner.  We  are  unwill- 
ing, therefore,  as  the  law  now  stands,  to  com- 
pel the  defendant  companies  to  afford  the 
facilities  which  the  com|3ainant  demands.  As 
was  said  by  Hr.  Justice  Jackson,  then  circuit 
Judge,  in  the  case  to  which  we  have  already 
referred :  '  'The  law  should  be  as  liberally  con- 
strued in  favor  of  commerce  among  the  states 
as  ita  language  will  permit;  but,  when  com- 
plaint is  made  or  relief  is  sought  solely  or 
mainly  in  the  interest  of  the  common  carriers 
engaged  in  the  transportation  of  such  com- 
merce, the  act  complained  of  or  the  right  aa* 
serted  should  not  rest  upon  any  doubtful  con- 
struction, but  should  clearly  appear  to  have 
been  forbidden  or  conferred." 

We  are  also  forced  to  conclude  that  if  the 
public  interest  requires  that  Interstate  carriers 
shall  be  compelled  to  put  in  force  arrange- 
ments for  through  b01in|f  and  rating,  and  for 
the  establishment  of  Joint  through  lines,  the 
statute  should  be  made  more  explicit,  and  that 
the  commission  should  be  empowered  to  pre- 
scribe the  terms  of  such  arrangements  upon  a 
comprehensive  view  of  the  circumstances  of 
each  particular  case. 

Some  allusion  was  made  in  the  argument  to 
a  provision  found  in  the  constitution  of  the 
state  of  Arkansas  (art.  7,  g  1),  as  having  some 
bearing  on  the  questions  discussed  in  these 
cases;  out  as  the  bills  and  petitions  filed  are 
plainly  founded  on  the  interstate  commerce 
law,  and  thus  involve  a  federal  question  aris- 
ing under  that  act.  and  as  there  is  no  jurisdic- 
tion arising  from  diverse  citizenship,  we  have 
not  felt  called  upon  to  consider  or  decide  the 
proposition  founded  upon  the  constitution  of 
the  state. 

In  view  of  what  has  been  said,  the  eeteral 
decrees  and  Judgments  are  hereby  affirmed. 
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John  L.  LEE 

V. 

Henry  McLAUGHLIN. 

(88  Me.  410.) 

A  landlord  ienot  liable  for  the  fkllof 
snow  fk*om  the  roof  of  a  building^  oaus- 


inflr  injury  to  persoos  In  the  street  below  where 
the  buildins,  kioludlDgr  its  exterior  Is  subject  to 
the  oontrol  of  a  tenant,  even  if  his  tenancy  is 
only  at  will, 

(May  14,  1894.) 

"P  EPORT  by  the  Supreme  Judicial  Court  for 
Xv    Penobscot  County  for  the  opinion  of  the 


Note.— itabflitw  of  lancllord  to  third  person  for 
eondttlcn  of  ftremises  in  possession  of  tenanL 

L  Nuisances. 

a.  C^eneraUy. 

b.  Tenant  covenantino  to  repair, 
o.  Retating, 

1  SUJewaUcs. 

a.  Conditimi, 

b.  Areaicays, 

o.  Coai'holetf  and  gratings, 

d.  Icy  sidewalka. 

e.  Auming. 

8.  Things  faUing. 

a.  BuHdiTigs  or  chimneys, 

b.  Snoioandice, 
L  Highway. 

6.  Kilns^smoMngeMmneys  and  boiler  Bhops, 
«.  LfghU 
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7.  Oess-podls  and  water  dosets. 

8.  Water  pi2>e8,  plumbino  and  lead  pipes  affecting 

ndoTibors. 

9.  Drains,  sewerB  and  Blahles, 
10.  Entrances, 

11.'  Pleading, 
12.  Statutes, 
18.  Wharves. 

L  Nuisances, 

a.  GeneraUy. 
If  the  premises  are  in  a  dangerous  condition  be- 
fore letting,  or  are  so  oonstmoted  that  the  use  will 
become  injurious  to  anotber,or  are  relet  after  they 
become  injurious,  or  such  result  is  the  natural 
consequence  of  the  purpose  for  which  they  are 
rented,  the  landlord  will  flrenerally  by  liable  to 
third  persons  for  injuries  caused  thereby,  but  he 
will  not  be  liable  if  the  use  by  the  tenant  was 


See  also  32  L.  R.  A.  645  j  40  L.  R.  A.  377 ;  41  L.  R.  A.  287. 
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Law  Court  oi  an  action  brongbt  to  recoyer 
damages  for  personal  injuries  alleged  to  have 
been  caused  by  defendant's  negligence. 
Judgment  for  defendant. 

The  facts  sufficiently  appear  in  the  opinion. 

Mr,  Henry  L.  Mitchell,  for  plaintifif: 

The  defendant  would  be  held  liable  because 
tenants  are  not  responsible  for  the  roof  or  out- 
side of  the  building,  and  cannot  be  held  liable 
for  any  damage,  unless  it  appears  that  the  ten- 
ants a^eed  to  take  charge  and  keep  in  proper 
condition  the  outside  of  the  buildiog  which 
they  occupy. 

O'Leary  v.  Delaney,  68  Me.  684;  Qregcr  t. 
Cady,  2  Me.  181. 

The  question  here  is,  whether  the  proprietor 
of  land  adjoining  a  highway  may  construct  bis 
roof  in  such  a  manner  that  after  the  mass  bf 
snow  has  accumulated,  it  will,  in  certain  states 
of  the  weather,  be  projected  by  its  own  weight 
upon  the  sidewalk;  if  he  may,  then  the  risk  is 
uX)on  travelers  and  they  must  take  notice  that 


at  certain  seasons  the  sidewalks  are  not  ssifeor 
convenient  for  travel,  but  must  be  avoided. 

"If  one  fixes  a  spout  or  cornice  which  gath- 
ers the  water  that  falls  upon  his  roof  and  throws 
it  upon  his  neighbor's  land,  an  action  lies." 

"If  one's  real  estate  is  ihus  protected,  cer- 
tainly his  person  must  be  equally  protected." 

This  buildine  erected  close  to  the  line  of  the 
street  with  a  slated  roof  with  twenty-five  feet 
slant,  projecling  over  the  sidewalk  so  that  it 
must  necessarily  throw  all  the  snow  and  ice 
that  had  accumulated  upon  the  roof  into  the 
street — thereby  injuring  the  safety  of  the  peo- 
ple lawfully  occupying  the  street  for  legitimate 
purposes — is  a  nuisance. 

Kirhy  v.  Boylston  Market  Ano.  14  Gray,  249, 
74  Am.  Dec.  682;  Shipley  v.  tHfty  A89oeiaU$, 
101  Mass.  251,  8  Am.  Hep.  846. 

In  the  case  decided  in  Wisconsin,  to  wit,  5m- 
her  V.  Amunson,  78  Wis.  679,  the  borse  was 
frightened  by  a  noise  made  by  the  defendant 
and  ran  away,  and  the  plaintiff  was  injured  by 


neffUgent  causing  injury  or  If  in  good  repair  when 
rented,  or  such  lojury  was  caused  by  failure  of 
tenant  on  bis  part  to  keep  tbe  same  in  repair. 

And  a  landlord  is  liable  for  penalty  for  nuisance 
on  the  property  if  be  rented  it  in  such  condition. 
New  BocheUe  Board  of  Health  v.  Valentine,  82  N. 
Y.  8.  K.  919. 

But  to  render  a  landlord  liable  for  a  nuisance 
created  by  a  tenant,  it  must  be  such  as  necetssarily 
results  from  ordinary  use  of  premises.  Giililand  v. 
Chicago  &  A.  R.  Co.  19  Mo.  App.  411. 

And  in  Saitonstall  v.  Banker.  8  Oray,  195,  it  wa£ 
held  that  a  landlord  is  not  responsible  to  other 
parties  for  injurious  acts  of  a  tenant  to  whom  bis 
estate  had  been  leased  for  a  lawful  purpose  when 
no  nuisance  or  iUegal  structure  existed. 

For  further  cases  in  detail  see  several  sub-olassi- 
flcations. 

b.  Tenant  covenanting  to  reixtlr. 

Where  tbe  tenant  has  contracted  to  keep  prem- 
ises in  repair  tbe  landlord  is  held  not  liable  for  in- 
juries caused  by  the  condition  of  the  same  tbrough 
failure  of  the  tenant  to  repair.  Woram  v.  Noble, 
41  Hun.  888:  Boston  v.  Gray,  144  Mass.  53;  Leonard 
y.  Storer,  115  Mass.  88,  15  Am.  Rep.  76;  Burbank  v. 
Bethel  Steam  Mill  Co.  75  Me.  873,  46  Am.  Rep.  400; 
Moore  v.  Oceanic  Steam  Nav.  Co.  24  Fed.  Rep.  237. 

And  in  Gwlnuell  v.  Earner,  L.  B.  10  0.  P.  658. 88 
L.  T.  N.  S.  835,  and  in  Pretty  v.  Biokmore,  L.  R.  8  C. 
P.  401,  28  L.  T.  N.  8. 704,  81  Week.  Rep.  783,  where 
tbe  premises  were  out  of  order  before  leased,  it  was 
held  that  tbe  landlord  exonerated  himself  from 
liability  by  taking  covenant  from  the  tenant  to  re- 
pair.   But  this  doctrine  is  not  generally  accepted. 

In  Woram  v.  Noble,  supra,  the  landlord  was  not 
liable  where  the  nuisance  developed  gradually  and 
before  acquisition  of  title  by  the  owner  of  the  re- 
version and  he  had  not  actual  notice. 

Where  tbe  premises  are  in  dangerous  condition 
when  leased  the  landlord  will  be  liable  notwith- 
standing he  takes  a  covenant  from  tbe  tenant  to 
repair.  Swords  v.  Edgar,  60  N.  Y.  28, 17  Am.  Rep. 
296:  Moody  v.  New  York,  43  Barb.  28S3,  See  Ingwer- 
sen  y.  Rankin,  infra, 

o.  BeieUing, 
Where  the  tenancy  is  such  as  to  be  construed  as  a 
reletting  with  the  premises  In  a  dangerous  condh 
tlon  the  landlord  is  liable.  Padberg  v.  Kennedy, 
16  Mo.  App.  666;  Gandy  v.  Jubber,  0  Best  &  8. 15,  5 
Best  &  8.  485,  13.  Week.  Rep.  1022;  King  v.  Pedly,  1 
Ad.  &  EL  822.  8  Nev.  &  M.  627:  Sandford  v.  Clarke, 
87  Week.  Rep.  28.  L.  R.  21  Q.  B.  DIv.  886,  67  L.  J.  Q. 
B.  607,  69  L.  T.  N.  S.  226,  52  J.  P.  773. 
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And  the  same  was  held  In  Ingwersen  v.  Rankin, 
47  N.  J.  L.  18, 54  Am.  Rep.  109.  affirmed,  Rankin  v. 
Ingwersen.  49  N.  J.  L.  481,  altbouerh  In  this  case  tbe 
landlord  took  covenant  from  the  tenant  to  repair. 

8L  SidewaOn, 

a.  Condition, 

In  Lowell  v,  Spauldlng.  4  Cush.  277, 50  Am.  Deo. 
776,  it  was  held  that  at  common  law  tbe  occupier 
and  not  the  landlord  is  liable  for  injuries  caused 
to  third  parties  from  a  defective  sidewalk. 

The  case  does  not  show  exactly  the  time  of  the 
origin  of  the  defects  but  turns  on  the  question  as 
to  duty  of  the  tenant  to  repair. 

And  merely  allowing  a  defective  sidewalk  to  re- 
main on  a  private  way  contiguous  to  the  rear  side 
of  leased  premises,  with  no  access  thereto  from  the 
sidewalk,  will  not  render  the  landlord  liable. 
Birnbaum  v.  Crowninshleld,  187  Mass.  177. 

b.  Area/ways. 

A  landlord  is  liable  for  injuries  caused  by  prem- 
ises leased  with  a  nuisance,  consisting  of  an  un- 
protected areaway  between  the  sidewalk  and 
building.  Tomie  v.  Hampton,  28  111.  App.  142, 
affirmed,  129  lU.  879;  Peoria  v.  Simpson,  110  lU.  294, 
61  Am.  Rep.  688;  Mcllvani  v. Wood,  2  Handy  (Obio) 
168:  Durant  v.  Palmer,  29  N.  J.  L.  544;  Folsom  v. 
Lewis,  85  Ga.  146;  Denver  v.  Soloman,  2  Colo.  Appi 
684. 

And  the  same  was  held  in'  McGulre  v.  Spenoe,  91 
N.  Y.  808, 43  Am.  Rep.  668,  in  which  case  the  brief 
of  the  defendant  claimed  a  permit  had  been 
granted. 

It  is  a  question  for  the  Jury  whether  it  was  negli- 
genoe  on  the  part  of  the  owner  not  to  have  provided 
a  permanent  guard  for  an  areaway  on  sidewalk. 
If  a  permanent  cover  was  necessary  the  landlord 
was  liable.  If  a  movable  cover  bad  been  provided, 
which  the  tenant  neglected  to  use,  tbe  defendant 
would  not  be  liable.  Simons  y.  lliompson,  2  W. 
N.  C.  200. 

The  want  of  repair  of  an  areaway  railing  will  not 
render  a  landlord  liable  unless  it  was  in  that  condi- 
tion at  the  time  the  premises  are  let  or  unless  bo 
had  agreed  to  repair  same.  Union  Brass  Mfg.  Co. 
V.  Lindsay,  10 IIU  App.  588. 

And  a  landlord  is  not  liable  to  a  stranger  for  In- 
juries caused  by  defective  areaway  in  the  posses- 
sion of  a  monthly  tenant  unless  he  could  have  as> 
certainedthe  dangerous  condition  by  the  exeroiso 
of  reasonable  diligence  when  the  defective  condi- 
tion arises  during  the  tenantoy.  Borman  v.  Sand- 
gren,  87  HI.  App.  160. 

And  a  landlord  is  not  liable  for  Injuries  to  a  per^ 
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teiog  struck  by  the  sleigh  or  cutter  which  was 
attached  to  the  horse  that  ran  away,  and  plaint- 
iff recovered. 

See  also  Dickinson  w.  Boyle,  17  Pick.  78,  28 
Am.  Dec.  281. 

The  plaintiff  could  not  have  prevented  the 
lojary  by  bis  own  act,  other  than  by  keeping 
from  the  highway  on  that  date,  which  he  would 
liaye  done  bad  he  believed  there  was  danger  in 
lidiDs  in  the  streets  of  the  city. 

Loker  v.  Damon,  17  Pick.  284;  Cola  v.  Fi»her, 
11  Mass.  187;  McDonald  v.  SneUing,  14  Allen,. 
-290,  92  Am.  Dec.  768:  Tjisala  v.  Holbrook,  4 
Paige.  170,  3  L.  ed,  301.  25  Am.  Dec.  534;  AU 
^water  v.  Canandaigua  lYustees,  124  N.  Y.  602, 
xiistiDguished,  McKeUer  v.  Monitor  Twp.  78 
Micb.  485;  Holmes  v.  Halde,  74  Me.  28, 48  Am. 
Rep.  567. 

Messn,  Wilson  As  Woodar^*  for  defend- 
-ant: 

If  the  defendant  did  violate  the  city  ordi- 
nance, that  would  not  of  Itself  render  him  lia- 
ble in  this  suit,  but  negligence  on  his  part  must 


be  proved,  and  the  violation  of  a  dty  ordinance 
is  not  proof  of  such  negligence. 

Lane  v.  Atlantic  Works,  111  Mass.  186;  Kirhy 
V.  BoyUton  Market  Asso,  14  Gray,  249,  74  Am. 
Dec.  682. 

Even  if  the  provisions  of  this  ordinance  ap- 
plied to  this  case,  the  defendant  is  not  in  a  le- 
gal sense  the  owner  named  in  such  ordinance.. 

For  the  time  being  the  tenants  who  were  in 
sole  possession  and  control  of  the  whole  prem- 
ises were  the  owners. 

Rirbp  V.  Boylston  Market  Asso.  supra:  Leon- 
ard V.  Storer,  115  Mass.  86,  15  Am.  Rep.  76; 
Clifford  V.  Atlantic  Cotton  MiUs,  146  Mass.  47. 

Ao^r  negligence  on  the  part  of  the  defendant 
in  omitting  to  shovel  the  snow  from  the  roof 
or  in  failing  to  put  up  railings  or  other  protec- 
tion against  snows] ides,  cannot  be  regarded  at 
the  legal  cause  of  the  injury  sustained  by  the 
plaintiff  in  this  case. 

lAine  V.  Atlantic  Works,  supra;  Derry  ▼. 
Flitner,  118  Mass.  181;  McDonald  y.  BneUing, 
14  Allen,  290,  92  Am.  Dec.  768. 


«>a  faUlDff  throuflrh  a  gratinir  over  an  areaway  on 
«  highway,  where  the  highway  was  raised  after  the 
bouse  was  built,  and  the  hiirhway  was  dedicated 
with  the  daogrerous  nuisance  thereon.  Bobbins  v. 
Jones.  15  C.  B.  N.  S.  2n,  83  L.  J.  C.  P.  1, 10  Jur.  N.  & 
2».  9  U  T.  N.  8. 683, 12  Week.  Bep.  2i8. 

a  OoaHrhcHesand  QnUinoB, 

Where  a  landlord  let  premises  with  a  defective 
^rattDfr  for  a  coal-hole  on  the  sidewalk,  and  took 
DO  aflrreement  from  the  tenant  to  repair  the  same, 
lie  is  liable.    Dalay  v.  Seraire,  145  Mass.  38. 

And.  is  liable  even  if  the  tenant  agrees  to  repair. 
Oilder  v.  Smalley.  66  Iowa,  219, 65  Am.  Bep.  270. 

And  a  landlord  of  a  weekly  tenancy  Is  liable  for 
-damages  to  a  passer-by,  caused  by  a  ooal-hole  on 
the  parement  being  out  of  repair,  there  being  a 
reletting  with  the  nuisance,  and  the  landlord  oould 
repair  at  the  end  of  any  week.  Bandf  ord  v.  Qarke, 
97  Week.  ttep.  28,  L.  B.  21 Q.  B.  Div.  888, 57  L.  J.  Q.  B. 
SI)7,50L.T.N.  8.223,  52  J.  P.  773. 

A  landlord  building  a  sidewalk  with  a  defective 
crating  therein  through  which  a  person  was  in- 
jured is  liable,  notwithstanding  he  had  rented  the 
premises  tMfore  the  accident.  Stephani  t.  Brown, 
-40  m.  428. 

In  New  York  it  is  held  that  a  landlord  renting 
premises  with  an  unprotected  coal-hole  on  tbe  aide- 
walk,  constructed  without  license  from  the  city,  is 
guilty  of  maintaining  a  nuisance  and  is  liable  to  a 
third  party  for  injuries  received.  Jennings  v.  Van 
Sebaick,  13  Daly,  438;  Irvine  v.  Wood,  61 N.  T.  224, 
3D  Am.  Bep.  608. 

And  in  Anderson  v.  0iokie,  1  Bobt,  288,  26  How. 
Pr.  106,  the  landlord  was  held  liable  for  injuries 
caused  from  defective  grating  on  a  coal-hole,  al- 
though the  same  was  negligently  left  unsecured 
by  the  tenant.  No  question  of  license  from  the 
'City  appears  to  have  been  discussed. 

And  in  Irrtai  v.  Fowler,  6  Elobt.  482,  4  Bobt.  138, 
the  landlord  was  held  liable  for  receiving  profit 
from  the  use  of  a  ooal-hole  in  a  sidewalk  which 
-may  be  a  nuisance,  as  he  must  at  his  peril  keep  it 
secure.  In  this  case  evidence  of  Uoense  from  the 
•city  was  oifered  and  excluded. 

And  in  Whalen  t.  Gloucester,  4  Hnn«  24,  it  was 
held  that  a  landlord  letting  premises  wfth  a  defect- 
ive coal-hole  grating  on  the  sidewalk,  is  liable  for 
lojuries  caused  thereby  even  if  licensed  by  the 
<sity,  as  he  interferes  with  the  public  way  and  also 
-on  the  ground  of  being  lessor  in  that  condition. 

But  in  Wolf  V.  Klli>atriok,101  N.  Y.  146,54  Am.  Bep. 
4fR;  it  was  held  that  a  landlord  !•  not  liable  for  in- 
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juries  caused  by  a  ooal-hole  grating  turning,  caus- 
ing injury  where  tenants  by  permission  of  the  city 
constructed  the  same  in  a  proper  manner  and  a 
stranger  broke  the  stone  protection. 

In  Woram  v.  Noble,  41  Uun,  398.  It  was  held  that 
a  person  acQuiring  property  In  September,  1883, 
subject  to  a  lease  to  a  tenant  ending  May  I,  1894, 
which  required  the  tenant  to  make  all  repairs  is 
not  liable  for  Ic juries  caused  from  a  defecti ve  coal- 
hole in  the  sidewalk,  where  It  is  not  shown  that 
such  owner  bad  any  notice  of  such  condition. 

And  alandloid  having  no  control  of  premises  is 
not  liable  for  injuries  received  by  a  tnird  party, 
through  negligent  use  of  a  coal-hole  in  the  side- 
walk by  the  tenant.  Stewart,  Jr.  y.  Putnam,  127 
Mass.  403;  Adams  v.  Fletcher,  17  B.  1. 187:  Johnson 
V.  McMillan,  69  Mich.  86;  Fisher  v.  Thirkell,  21 
Mich.  1.4  Am.  Bep.  422. 

In  Gwinnell  v.  Earner,  L.  B.  10  C.  P.  668, 14  Moak, 
Bng.  Bep.  482, 82  L.  T.  N.  8. 835,  it  was  held  that  a 
lessor  la  not  liable  for  Injuries  caused  by  a  irrating 
in  the  pavement  out  of  order  before  lease,  where 
the  tenant  contracted  to  keep  the  same  in  repair 
and  it  was  not  shown  that  the  lessor  had  notice  of 
such  defects. 

And  In  Pretty  v.  Bickmore,  L.  B.  8  C.  P.  401.  28  L. 
T.  N.  S.  704,  21  Week.  Bep.  7S3,  a  landlord  was  held 
not  liable  for  injury  to  passers-by  for  a  defective 
ooal-hole  in  the  sidewalk,  in  that  condition  when 
leased,  where  the  tenanti  was  to  repair,  but  if 
the  landlord  was  to  repair  it  would  have  been  dif- 
ferent. 

A  landlord  is  not  liable  for  injuries  caused  by  a 
grating  on  the  sidewalk  being  broken,  if  the  prem-' 
ises  were  in  good  repair  when  rented  and  the  land- 
lord was  not  bound  to  repair.    Bears  v.  Ambler,  9 
Pa.  188. 

So  a  landlord  is  not  liable  for  injuries  caused  by 
a  smooth  and  slippery  grating  on  a  sidewalk  over  a 
basement  occupied  by  a  tenant  who  contracted  to 
make  repairs.    Boston  v.  Gray,  144  Mass.  53. 

Under  the  vague  term  of  tenancy  from  year  to 
year  a  landlord  is  not  liable  for  a  nuisance,— irrat- 
ing  near  public  footway  negligently  maintained 
by  tenant,— as  the  power  to  determine  the  tenancy 
la  not  the  same  as  a  renewal.  If  it  was  renewed  in 
a  dangerous  condition  he  would  be  liable.  King 
T.  Pedly,  1  Ad.  &  El.  822, 3  Nev.  ft  M.  627,  is  deter- 
mined  to  mean  that  there  had  been  an  actual  re- 
letting: If  J  not  it  would  not  be  followed.  Gandy 
V.  Jubber.  5  Best  &  8. 78,  33  L.  J.  Q.  B.  151,  10  Jur. 
N.  S.  652.  9  L.  T.  N.  8.  800, 12  Week.  Bep.  626,  re- 
reiaed,  9  Best  &  8.  Ub 
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Foster*  /.,  delfyered  the  opinion  of  tbe 
court: 

The  defendant  was  the  owner  of  a  brick 
store,  with  a  slated  roof,  situated  on  the  west- 
erly side  of  Broad  street  and  easterly  side  of 
Pickering  square,  in  Baneor. 

It  appears  from  tbe  evidence  and  admitted 
facta  that  for  several  years  prior  to,  and  at  the 
time  of,  the  acciden^  '*the  whole  store,  the 
real  estate  and  buildine,  were  in  the  occupa- 
tion of  Thurston  &  Kingsbury,  under  a  ten- 
ancy at  will  from  the  defendant" 

A  quantity  of  snow  which  had  fallen  upon 
the  roof  of  tbe  building  slid  off  into  the  street 
and  upon  the  sidewalk,  thereby  causing  a 
horse  which  was  attached  to  a  truck  wagon, 
and  belonging  to  one  John  C.  Mooney,  to  start 
and  run  away;  and  in  its  course  it  came  in 
collision  with  the  horse  and  sleigh  of  the  plain- 
tiff, who  was  thrown  from  the  sleigh,  and 
received  the  injuries  for  which  he  seeks  to  re- 
cover compensation  of  the  defendant  in  this 
suit. 


Of  the  several  positions  taken  in  defense  f*f 
this  action,  it  becomes  necessary  to  ooD^iilcr 
only  'one,  and  that  which  we  think  is  decisive' 
of  this  case. 

The  plaintiff  can  hold  the  defendant  liable 
only  upon  the  ground  that  he  was  guilty  of 
negligence  towuds  him.  Upon  no  other 
theorv  can  such  an  action  as  this  be  main- 
tained. The  plaintiff  seeks  to  recover  of  the 
defendant  as  owner  of  the  building  upon  whicb 
the  snow  accumulated,  producing  the  injuries 
of  which  the  plaintiff  complains. 

Whatever  may  be  tbe  rights  of  travelers  re- 
ceiving injuries  from  the  fall  of  snow  or  ice- 
from  a  roof  which  is  subject  to  the  use  and 
control  of  the  owner,  as  in  S^iipUy  v.  -FV/ity 
AnociaUs,  101  Mass.  251,  8  Am.  Kep.  846,  lOi^ 
Mass.  194,  8  Am.  Rep.  818,  and  other  cases  of 
that  nature,  it  can  no  longer  be  regarded  as  an 
open  question  whether  or  not  the  owner  of  a. 
building  is  liable  in  such  a  case  as  this,  when 
the  entire  control  and  occupation  belong  to  the- 
tenants.    That  question  must  be  regarded  as* 


It  was  said  In  Bishop  v.  Bedford  Gharitj  Tnis-  ■ 
tees,  1  Bl.  &  EL  097.  29  L.  J.  Q.  B.  68. 6  Jur.  N.  8. 
280,  that  where  bouses  are  let  and  in  the  possession 
of  the  lessee,  the  lessor  is  not  liable  for  tbe  Defrll- 
gent  maoaffement  of  the  property  In  the  exclusive 
possession  of  the  lessee,  but  that  was  not  decided 
In  that  cause,  as  the  court  divided. 

A  landlord  is  not  liable  for  damages  arislog  from 
injuries  caused  by  a  flagstone  In  the  sidewalk  being 
defective,  which  defects  were  caused  by  the  care- 
lessness of  the  tenant.  In  this  case  the  sidewalk 
was  originally  constructed  properly.  Gridley  v* 
Bloomlngton,  68  IlL  47. 

d.  ley  sCdeioaZXrs. 

'  A  landlord  is  not  responsible  for  Injuries  re- 
ceived by  a  party  from  Icy  steps,  caused  by  the  wa- 
ter pipe  and  gutter  filling  up  when  It  was  not  the 
duty  of  the  landlord  to  keep  the  same  In  repair,  and 
was  not  caused  by  defects  In  construction.  Shin- 
del  beck  V.  Moon,  8S  Ohio  St.  264,  80  Am.  Rep.  684. 

And  in  Wenzlick  v.  McGotter,  87  N.  Y.  122, 41  Am. 
fiep.  868,  it  was  held  that  an  owner  allowing  a 
neighbor  to  dlBcharge  water  on  a  sidewalk  through 
a  spout  is  not  liable  where  It  becomes  frozen  and 
injury  is  caused  thereby,  if  such  discharge  is  not 
prohibited  by  the  city.  In  this  case  the  question 
of  tenancy  does  not  appear  to  have  affected  It. 

But  in  Wenzler  V.  McCotter,  22  Hun,  60,  it  was 
held  that  a  party  leasing  premises  with  a  conduct- 
ing pipe  from  his  and  adjoining  owners^  lots  so  as 
to  discharge  water  on  tbe  sidewalk  is  liable  for  in- 
juries caused  by  ice,  even  if  rented  and  although 
It  was  the  tenant's  duty  also  to  keep  the  sidewalk 
clean. 

e.  Awnino, 

A  landlord  Is  not  liable  for  injuries  caused  by 
Improper  and  negligent  use  of  an  awning  by  a  ten- 
ant where  the  awning  was  not  defectively  con- 
structed or  in  such  a  condition  as  to  be  a  nuisance 
at  the  time  of  lease.  Kalis  v.  Shattuck,  60  GaL  698, 
68  Am.  Rep.  668. 

And  tbe  same  was  held  where  the  landlord  did 
not  agree  to  repair,  and  a  party  was  injured  by 
reason  of  a  sleigh  driven  by  another  person  strik- 
ing the  poets  which  were  rotten  and  caused  the 
shed  awning  to  falL  Fellows  v.  Qilhuber,  17  L.  R. 
A.677,82  Wis.  639. 

But  a  landlord  is  liable  where  an  awning  has  been 
auspended  over  the  sidewalk  by  a  prior  owner,  and 
It  Is  maintained  contrary  to  ordinances  requiring 
the  same  to  be  securely  placed  and  supported. 
Jessen  v.  Sweigert,  66  GaL  VSSL 

MLuR.  A. 


And  a  landlord  consenting  to  the  erection  of  Mxt 
awning *by  a  tenant  and  contributing  lumber  1» 
liable  for  an  injury  oaused  by  the  wall  not  being 
sufficient  to  support  It.  Biley  y..8imp6on,  7  I*  B.^ 
A.  628, 88  GaL  217. 

8.  ThUiOB  /anCfi0L 
a.  BuUdinoB  or  ehimneifim 

An  owner  of  leased  premises  is  not  Uable  for 
damages  caused  by  a  building  falling  through  lack 
of  repairs,  which  it  is  not  alleged  the  landlord  wa» 
bound  to  make.  Ossey  v.  Mann,  6  Abb.  Pr.  flU 
Gorey  v.  Mann.  14  How.  Pr.  168. 

If  the  tenants  have  control  of  dangerous  oomfoe 
and  fire  walU  and  not  the  landlord,  be  is  not' liable 
for  Injury  to  a  passer-by  on  tiie  street,  caused  by 
falling  of  the  same.  O^Gonnor  v.  Andrews,  81  Tax. 
28. 

If  premises  are  not  out  of  repair  at  tbe  time  of  let- 
ting and  the  landlord  is  not  bound  to  repair,  he  i» 
not  liable  to  a  passer-by  .injured  by  the  chimney  pot 
falling.  Nelson  v.  Liverpool  Brewery  Ga  L.  R.  2  GL 
P.  Dlv.  811,  46  L.  J.  G.  P.  67S.  26  Week.  Rep.  877. 

And  a  landlord  is  not  liable  for  Injuries  caused 
by  a  falling  wall  erected  by  the  tenant.  G  rogan  v» 
Broadway  Foundry  Go.  87  Mo.  821,  affirmed,  14  Mo.. 
App.  587. 

In  Burdick  y.  Oheadle,  26  Ohio  St  808, 20  Am.  Bepw 
707,  it  was  held  that  a  landlord  is  not  liable  to  a  cus- 
tomer of  his  tenant  for  injury  from  insecure  fix- 
tures. The  case  does  not  show  when  they  were 
put  in.  There  was  no  complaint  as  to  the  manuer 
of  construction  of  the  building  and  tbe  allegatlOD 
that  the  landlord  knew  of  such  fixtures  being  in- 
securely fastened  will  not  fix  his  liability,  as  It  l» 
not  equivalent  to  an  averment  that  he  had  reason- 
able grounds  for  apprehending  customers  would 
be  injured. 

A  declaration  stating  the  defendant  was  owner 
and  proprietor  of  a  ruinous  party  wall  which  fett 
on  plain  tiff  ^s  property  ia  bad  as  such  ownership- 
might  be  as  distinguished  from  a  tenant  In  posses- 
sion. Ghauntier  v.  Robinson,  4  Exch.  163, 19  L.  J. 
Ezch.  170. 

A  landlord  is  not  liable  to  a  visitor  at  a  faallt 
caused  by  a  gallery  giving  way  when  the  building- 
was  sufficient  for  the  use  contemplated  In  the  lease 
but  the  lessee  removed  the  chairs  and  tables  and 
allowed  a  boisterous  crowd  to  fill  the  same.  Bd» 
wards  v.  New  York  &  H.  R.  Go.  26  Hun,  634, 96  N. 
r.  246,  60  Am.  Rep.  659. 

But  an  owner  erecting  a  building  and  letting  It 
to  the  government  as  a  heavy  storage  warehouse 
when  It  la  not  suitable  li  liable  for  Injnxlaa  t» 


See  also  48  L.  R.  A.  106. 
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foDy  settled  by  the  cafles  of  jEtrfty  ▼.  Boyltian 
Market  A»9o.  14  Gray,  249,  74  Am.  Dec.  682; 
Leonard  ▼.  Storer,  115  Mass.  86,  15  Am.  Rep. 
76;  CUfard  y.  AOaniie  Cotton  MilU,  146  Mass. 
47:  lawU  ▼.  Spaulding,  4  Cush.  277,  60  Am. 
Dec.  776. 

The  principle  enunciated  by  these  decisions 
is  that  the  occupier  and  not  the  landlord,  is 
bound,  as  between  himself  and  the  public,  to 
keep  buildings  and  other  structuree  abutting 
upon  highways  and  streets  in  repair  so  that 
they  may  be  safe  for  the  use  of  travelers  pass- 
ing along  the  same,  and  that  the  occupier  is 
pnma  facie  liable  to  persons  injured  through 
any  defect  in  the  same  or  want  of  care  in  the 
use  of  such  buildings.  • 

The  case  of  Clifford  y.  Atlantic  Cotton' MiUs, 
tupra,  was  an  action  for  personal  injuries  oc- 
casioned to  the  plaintiff  by  the  fall  of  snow 
from  the  defendant's  house  into  the  highway. 
The  bouse  was  three  stories  high,  with  a  steep 
slate  roof  slanting  towards  the  sidewalk,  with 
DO  protection  or  railing  to  keep  the  snow  from 


falling  upon  the  sidewalk.  The  court  held 
that  the  owner  of  a  building  with  a  steep  and 
unguarded  roof,  who  lets  It  to  a  tenant,  re- 
serving only  the  right  to  enter  the  premises  to 
repair  the  same,  is  not  liable  to  a  person  in- 
jured by  a  fall  of  snow  from  the  roof  while 
traveling  with  due  care  upon  the  adjoining 
hiffhway;  it  not  appearing  that  the  tenant 
might  not,  by  the  use  of  reasonable  care,  have- 
prevented  the  accident.  In  the  course  of  the 
opinion  the  court  says:  "The  defendant's- 
house  was  not  a  nuisance  in  itself.  If  it  was, 
half  the  householders  in  Boston  are  indictable 
at  the  present  moment.  It  was  certain  to  be- 
come so  at  times  by  the  mere  workios  of  na- 
ture alone,  unless  the  tenant  cleared  the  roof, 
or  took  other  steps  to  prevent  it.  But,  so  far 
as  appears,  the  tenant  could  have  done  so  by 
using  reasonable  care.  If  he  could,  it  was  his- 
duty  to  do  so,  and  the  landlord  was  not  liable,, 
for  the  reasons  which  we  have  stated." 

Very  similar  to  the  case  last  cited  was  that 
of  Leonard  v.  Btorer^  eupra,  in  which  the  court 


property  stored  therein  by  other  partfeSt  -Oanon 
y.  Godley,  26  Fa.  Ill,  67  Am.  Deo.  404. 

And  is  liable  for  injuries  to  laborers  in  a  ffimilar 
buUdins-  Godley  v.  Bagerty,  80  Pa.  887,  60  Am. 
Decs.  731. 

And  a  lessor  Is  liable  where  be  lets  premises  with 
a  danjrerous chimney  thereon  and  the  same  falls  on 
neiarhbors*  property  causinff  injury.  Todd  v. 
Flight,  9  a  B.  N.  a  877, 80  L.  J.  a  P.  21, 8  L.  T.  N.  & 
Sft,  9  Week.  Rep.  146. 

And  the  same  was  held  in  regard  to  a  falling  wall 
which  was  a  nuisance  at  tbe  time  of  building. 
Timlin  ▼.  Standard  OU  Co.  126  N.  Y.  614. 

The  Question  whether  tbe  landlord  or  the  tenant 
Is  in  control  of  the  building,  so  as  to  determine  lia- 
'biUtj  for  Inlnry  caused  by  fall  of  a  shed  la  one  for 
tbe  Jury.  Cunningham  v.  Cambridge  8av.  Bank, 
480L 


b.  Snmioandiee, 

A  landlord  is  not  liable  for  injuries  caused  by 
snow  and  ice  falling  from  tbe  roof  on  a  party  on 
tbe  higbiray  wbcre  tbe  lessee  bad  entire  control 
for  years  and  bad  covenanted  to  make  all  repairs, 
internal  and  external.  Leonard  v.  Storer,  116  Mass. 
8S,  15  Am.  Rep.  76. 

A  landlord  is  not  liable  for  personal  injuries 
caneed  by  fan  of  snow  on  to  tbe  sidewalk  where 
premisee  are  leased.  In  this  case  tbe  landlord  re- 
rnnrved  the  right  to  enter  and  repair  but  tbe  Injury 
was  caused  by  nature  wblch  the  tenant  could  bave 
pireTented  by  reasonable  care.  Clillord  v.  Atlantic 
Cotton  Mills,  146  Mass.  47. 

Tbese  cases  aupra  sustain  the  case  of  Laa  ▼•  Mo- 

ttAJJQHLilK. 

But  in  Walsh  ▼.  Mead.  8  Hun,  887,  it  was  held  that 
where  the  roof  is  so  constructed  as  to  precipitate 
snow  to  tbe  injury  of  passers-by,  a  landlord  is  lia- 
ble for  injuries  caused  thereby  notwithstanding 
the  lease  required  the  tenant  to  keep  the  building 
In  repair* 

4.  Biohway. 
A  landlord  building  a  vault  covering  contrary  to 
eity  ordinance  in  tbe  street  cannot  escape  liability 
for  accident  to  a  passer-by  by  reason  of  tbe  premi- 
ses Iji^ng  rented.    Owings  v.  Jones,  0  Md.  106. 

8o  if  land  in  which  a  nuisance  has  been  erected 
ss  a  windmill  on  tbe  road  situated  so  as  to  frighten 
horses  is  leased  with  oontemplationof  oontlnuanoe 
«f  tbe  nuisance  tbe  landlord  is  liable  for  Injury 
saused  thereby.   House  v.  Metoalf,  27  Conn.  682. 

is  liable  for  obstruction  of  a  right  of  way 
before  lease  notwithstanding  the  piremlses 

96  L.R  A 


may  be  occupied  by  lessee.    Rogers  ▼•  Stewart,  &> 
YU  215, 26  Am.  Dec  206. 

But  a  landlord  allowing  a  building  to  obstruct  a 
highway  is  not  criminally  liable  for  acts  of  bis  ten- 
ant even  if  he  knew  of  tbe  same  and  did  not  dls- 
sent.    Com.  V.  Swltser,  184  Pa.  888. 

6.  KUn^emdkino  cMmne^  and boOer shops. 

A  landlord  leasing  a  kiln  knowing  that  its  use- 
would  be  dangerous  to  the  adjoining  party  Is  liable 
for  injury  occasioned  thereby.  Helwig  v.  Jordan, 
68  Ind.  21, 21  Am.  Rep.  189;  Wbite  v.  Jameson,  L.  B. 
18  Eq.  808, 22  Week.  Bep.  761;  Harris  v«  James,  46  L. 
J.  Q.  B.  645,  86  L.  T.  N.  S.  240. 

And  tbe  same  was  beld  in  regard  to  a  store^ 
Orady  v,  Wolsner,  46  Ala.  881, 7  Am.  Rep.  668L 

So  an  owner  renting  bis  shop  for  boiler  making 
is  liable  to  neighbors  from  a  nuisance  caused  there- 
by if  be  bad  reason  to  believe  tbat  such  use  would 
be  injurious  to  bis  neighbor.  Fish  y.  Dodge,  4 
Denlo,  811, 47  Ain.  Dec.  254. 

But  tbe  landlord  is  not  bable  to  adjoining  own- 
ers for  damages  from  use  of  the  property  leased 
unless  at  tbe  time  of  tbe  lease  be  knew  that  such 
use  would  be  made.  MuUer  v.  Stone,  27  La.  Ann. 
128. 

And  a  lessor  of  an  engine  and  mill  Is  not  liable 
for  injuries  from  fire  caused  to  a  third  party  if 
tbe  lessee  was  to  keep  tbe  same  in  proper  repair 
and  tbe  injury  was  caused  by  such  failure.  Bur- 
bank  V.  Bethel  Steam  Mill  Co.  76  Me.  878, 46  Am. 
Bep.  400. 

In  Rich  y.  Basterfleld,  4  Q.  B.  782,  it  was  held  that 
an  action  will  not  lie  against  tbe  owner  of  property 
for  having  erected  a  cbimney  and  leased  tbe  same 
wbere  tbe  use  would  be-a  nuisance  to  bis  neighbor.. 
Tbe  cbimney  Itself  was  not  a  nuisance  and  could 
be  used  witb  coke  so  as  not  to  annoy.  Tbe  court 
saying  tbat  King  v.  Pedly,  8  Nev.  &  M.  627, 1  Ad.  &: 
El.  822,  is  rigbt  if  on  tbe  ground  of  demising  ti 
nuisance  or  reletting  after  nuisance,  or  If  defend- 
ant bad  undertaken  the  cleaning  and  failed  but 

not  otherwise. 

6.  LiohU 

A  party  cannot  escape  liability  for  nuisanoe  cre- 
ated by  obstruction  of  light  and  then  making  a 
lease.  Pond  v.  Metropolitan  Blev.  B.  Co.  42  Hun. 
667;  UosweU  v.  Prior,  12  Mod.  686, 2  Salk.  460, 1  Ld. 
Raym.  718. 

Tor  American  law  on  easements  of  llght»  see  Case 
V.  Mlnot,  22  L.  R.  A.  686,  note,  UB  Mass.  677. 

7.  Ceft-pooU  and  v>ater  closets. 
A  landlord  is  liable  to  an  adjoining  owner  wbere 
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faeld  the  same  doctrine,  afterwards  more  fully 
4;oD8idered  in  the  opinion  in  Clifford  y.  At- 
lantic Cotton  Mills,  In  that  case  occupancy 
by  the  tenant  included  the  roof  as  well  as  the 
interior;  and  it  did  not  appear  that  he  might 
not  have  cleared  the  roof  of  snow  by  the  ex- 
<ercise  of  due  care,  or  that  he  might  not,  by 
proper  precautions,  have  prevented  the  acci- 
denL  That  being  the  case,  there  was  no  neg- 
lect of  duty  or  wrongful  act  on  the  part  of  the 
•owner,  such  aa  to  render  him  liable  for  the 
injury. 

In  the  case  of  Shipley  t.  F{fty  Auodaiei, 
-miprat  where  the  owners  were  held  responsi- 
ble for  iniuries  resulting  from  the  fall  of  ice 
and  snow  nom  the  roof  upon  a  traveler,  it  will 
be  observed  that  the  roof  was  not  in  the  con- 
trol of  the  various  occupants  of  the  building, 
but  of  the  owners,  and  for  that  reason  they 


wexe  held  liable.  The  same  Is  true  in  tbe< 
of  Kirby  v.  BoyUion  Market  Amo.  eupra; 
Simo/iton  v.  Loring,  88  Me.  164.  28  Am.  Rep. 
29;  Toole  V.  Beckett,  67  Me.  544.  24  Am.  Rep. 
54;  and  many  other  cases  that  fall  within  that 
class,  where  the  owners  have  been  held  re- 
sponsible for  injuries  resulting  from  their 
negligence  or  wrongful  acts.  Upon  the  same 
principle  were  the  decisions  in  McCart/tp  v. 
Tork  County  8af>,  Bank,  74  Me.  816;  MUfard 
V.  Bolbi-ook,  9  Allen,  17,  86  Am.  Dec.  785; 
AUen  V.  Smith,  76  Me.  836. 

In  the  present  case  the  tenants  had  the  full 
control  and  occupancy  of  the  building.  It  in- 
cluded the  exterior  as  well  as  the  interior,  ft 
is  immaterial*  whether  such  control  and  oc- 
cupancy existed  in  consequence  of  a  tenancj 
at  will,  or  by  virtue  of  a  written  lease.  The 
principle  is  the  same.    The  building  was  nol 


he  lets  his  premises  with  a  privy  vault  In  such  a 
•000(111100  as  to  be  a  nuisance.  Smith  v.  Humber, 
4  Kerr  (N.  B.)  608;  KnauaB  v.  Brua,  107  Pa.  86;  Fow 
V.  Roberts,  108  Pa.  489;  Ward  v.  Gardner  (Pa.)  Jan. 
4,  1886. 

And  a  landlord  Is  liable  for  injury  caused  by  the 
^lefeotlve  construction  of  a  water  closet  occupied 
by  a  tenant.  (In  tbls  case  possession  was  admitted 
byltbe  pleading.)  ITOallum  v.  Hutchison,  7  U«  a 
<y,  p.  608. 

Where  period  of  tenancy  is  short  so  that  there  Is 
in  effect  a  relettlog  the  landlord  is  liable  to  prose- 
cution for  nuleance  from  the  condition  of  such 
places  caused  durinsr  occupation  of  tenants  there 
being  no  provision  for  drainage.  King  v.  Pedly,  1 
Ad.  &  BI.  822.  8  Nev.  &  M.  627. 

But  a  landlord  is  not  liable  for  a  nuisance  com- 
mitted by  his  tenant  having  exclusive  posBession 
although  Qa.  Rev.  Code,  1 2258,  made  it  the  duty  of 
a  landlord  to  keep  premises  in  repair,  but  the  evi- 
•dence  did  not  show  that  the  nuisance  came  from 
want  of  repairs.    Vason  v.  Augusta,  88  Ga.  642. 

And  the  landlord  is  not  responsible  for  Injury  to 
«  neighbor  from  nsigllgent  use.  ,Wunder  v.  Mo* 
Lean,  184  Pa.  88i. 

«.  Waler  pipes,  piiimMiifl  amd  iMd  pfpet  affuliam 

neioribort, 

A  landlord  not  contracting  to  repair  is  not  liable 
-for  injury  caused  to  adjoining  premises  by  leaking 
pipes  that  were  in  good  repair  when  rented. 
Beutsch  y.  Abeles,  16  Mo.  App.  888;  Harris  v.  Oohen, 
80  Mich.  824;  Cleveland  v.  Stoddart,  1  Phlla.  464; 
New  Fork  v.  OorUes,  t  8andf.8QL 

To  charge  the  owner  with  llabllitj  fOr  damages 
'to  a  neighbor  from  defective  plumbing,  it  must 
be  shown  that  the  premises  were  In  an  unsafe  con- 
dition when  \&L  Strauss  v..HamerBley,  87  N«  Y.  S. 
B.  740. 

And  in  Kastor  v.  Newhouse,  4  B.  D.  8m1th«  SO,  It 
was  held  that  a  landlord  Is  not  liable  for  imperfec- 
tion In  a  water  leader  throwing  water  on  adjoining 
premises  where  the  same  is  leased,  it  being  pre- 
sumed that  the  tenant  was  bound  to  repair.  The 
-ease  does  not  show  when  the  imperfection  arose. 

A  landlord  is  not  liable  to  a  third  party  for  inju- 
ries from  tide- water  coming  through  a  sewer  neod- 
Ing  repair,  although  the  landlord  told  the  tenant 
he  would  pay  the  bill  for  repairs  if  the  tenant  had 
It  attended  tow  where  the  tenant  caused  the  over- 
ilow  by  pulling  out  a  plug.  Murray  v.  Biohards,  1 
Allen,  414. 

But  m  Ingwersen  v.  Rankin,  47  N.  J.  L.  18, 64  Am. 
Rep.  109,  aflSrmed,  Rankin  v.  Ingwersen,  49  N.  J.  L. 
-481.  It  was  held  that  a  landlord  renewing  lease  with 
nuisance  from  water  pipes  used  bv  tenant  Is  liable 
•«ven  If  tenant  covenants  to  keep  in  repair. 

The  owner  of  buildings  is  liable  for  Injury  from 
3 .  Li.  K.  A. 


water  on  the  roof  concentrated  to  annoy  a  neigl^ 
l>or  In  the  absence  of  any  showing  that  tJie  tenant 
was  iMund  to  repair.  Bellows  ▼.  Saokett,  16  Barb.  9^ 

9.  Drains^  sewen^  and  ttablea. 

A  landlord  la  liable  to  an  adjoining  owner  for 
nuisance  from  a  stable  If  be  had  reasonable  grounds 
to  believe  such  premises  would  become  a  nuisance. 
Morris  v.  Brower.  Anth.  CN.  P.)  808;  Pickard  v. 
CoUins,  23  Barb.  444. 

A  landlord  making  a  sewer  under  his  ten- 
ant's land  without  his  consent  is  liable  to  a  neigli- 
bor  for  a  nuisance  created  by  the  tenant  stopping 
the  sewer  causing  injury  to  adjoining  property  un- 
der the  public  health  act  as  a  person  by  whose  act 
the  nuisance  arose.  Bldddl  v.  Spear,  40  L.  T.  N. 
&18a 

But  If  the  nuisance  la  created  by  a  tenant,  a 
grantee  subject  to  the  tenancy  is  not  made  liabla 
to  third  parties  for  the  use  which  the  tenant  c<mi- 
tinues  to  make  of  the  premises*  Lufkln  v.  Zane. 
17  L.  B.  A.  8S1, 107  Mass.  117. 

10.  EMraneeem 

A  landlord  is  not  liable  for  injuries  caused  by  a  d^ 
fective  driveway  wholly  appurtensnt  to  tenants 
business.    Abbott  v.  Jackson.  84  Me.  449. 

So  in  regard  to  step  to  an  en  trance  constructed  bj 
tenant.    Texas  kP.  R.  Go.sV.  Mangum,  68  Tex.  84S» 

So  in  regard  to  railing  on  top  of  steps  out  of 
pair,  whereby  a  child  of  a  visitor  on  business 
injured.    BuroheU  ▼.  Hioklsson,  60  U  J.  Q.  R  N.  SL 
101. 

11.  FUadino. 

A  landlord  Is  not  liable  where  his  only  UabiHty  Is 
claimed  through  reason  of  ownership.  Schmidt  v. 
Oook,80Abbu  N.  a  £86. 68  N.  Y.  8.  B.  84,  revenhiff 
49N.Y.&B.a& 

Nor  where  the  declaration  fafls  to  allege  that  tlM 
land  is  in  his  possession  or  that  he  created  the  na&- 
sance.  Bussell  v.  Shentoo,  8  Q.  B.  449, 2  Chde  St  Du 
678, 6  Jur.  1068. 

And  is  not  liable  for  Injury  in  an  elevator  from 
the  mere  fact  of  the  rope  breaking.  Tumier  ▼• 
Lathers,  86  N.Y.&  R.  8SL 

See  further,  as  to  pleading,  Burdiok  v.  Cbeadis^ 
26  Ohio  St.  383, 80  Am.  Bep.  767;  Chauntler  v.  Bol^ 
tnsoo,  4  Bxch.  168, 19  L.  J.  Bxoh.1701 

UL  Stofiites. 
A  party  purchasing  premises  having  a  nolsaDoa 
thereon,  kept  by  the  tenant,  Is  liable  therefor  unleaa 
he  abates  it  under  Oal.  Oiv.  Code,  1 3488,  providtng 
that  every  successive  owner  of  property  who  oe^. 
loots  to  abate  a  continuing  nuisance  thereon  or  la 
the  use  of  property  created  by  a  former  owner  ti 
liable.  Plaroa  v.  Garman  Sav.  k  Loan  Soa  TS  OaL 
180. 
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in  itself  a  nuisance,  and  could  become  such 
only  by  reason  of  tbe  action  of  the  elements  at 
certain  seasons  of  tbe  year.  If  there  was  any 
duty  to  keep  the  roof  clear  of  snow  and  ice,  It 
beloDeed  to  the  tenants.  If  there  was  any 
neglect,  it  was  theirs,  and  not  the  owner's. 
Koir  is  there  anything  in  the  case  to  show  that 
the  tenants  might  not,  by  the  exercise  of  due 
care,  have  cleared  the  roof  of  snow,  or,  by 
proper  precautions  have  prevented  the  accident. 
The  tenants,  for  the  time  being,  were  in  the 
place  of  the  owner.  Nor  is  it  necessary  to  de- 
termine how  far  the  tenant  might  be  warranted 
^  placing  suitable  guards  upon  the  roof,  to 
prevent  snow  and  ice  from  falling  into  the 
atreet.  It  has  been  held  that  the  tenant  would 
have  such  right,  even  in  cases  where  the  right 
is  reserved  to  the  landlord  to  enter  and  make 
repairs.  Clifford  v.  Atlantic  Cotton  Mills, 
mpra;  Boston  v.  Worthington,  10  Gray,  496, 
500. 


An  ordinance  of  the  city  was  Introduced  in 
evidence,  requiring  owners  of  stores  and 
houses  bordering  on  the  streets  to  put  upon  the 
roof  of  such  buildinii^  railings  or  other  pro- 
tections to  prevent  slides  of  snow  and  ice,  in 
cases  where  they  have  been  notified  to  put  on 
such  railings  or  protections,  within  thirty  days 
after  such  notice. 

There  is  no  evidence  whatever  that  any 
such  notice  as  the  ordinance  expressly  contem- 
plates was  ever  civen  to  anybody  in  relation 
to  this  store.  This  ordinance,  therefore,  can 
have  no  effect  in  determining  the  rights  and 
liabilities  of  these  parties.  Those  rijrhts  and 
liabilities  stand  unaffected  by  any  ordinance, 
and  must  be  tested  by  the  principles  ot  tbe 
common  law. 

The  entry  must  therefore  be,  judgment  for 
defendant. 


Under  Me.  Bev.  Stat,  ohaps.  14, 16.  provldlnff  that 
tte  owner  or  oocufMiDt  or  the  person  who  caused 
or  permitted  a  nuisance  shall  be  liable  for  the  re- 
mova]  of  the  same,  the  owner  cannot  escape  lia- 
liility  by  showing  that  the  premises  are  rented  and 
that  the  tenant  caosed  the  nuisance.  Bangor  v. 
Bowe,d7Me.436u 

18.  Wharves, 

A  landlord  is  not  liable  for  injuries  caused  by 
'want  of  repair  of  a  doclc  beoomingr  dangerous  after 
possedslOD  has  been  taken  by  his  lessee.  Clancy  v. 
Byrne,  66  N.  Y.  133, 15  Am.  Bep.  801;  State  v.  Boyoe, 
13Md.46S. 

And  tbe  same  was  held  where  the  leasee  agreed  to 
keep  ic  in  repair.  Moore  v.  Oceanic  Steam  Nav. 
COb  U  Fed.  Bep.  237. 

In  Ahem  V.Steele,  5  L.B.  A.  449, 115  N.  7.203,  it 
was  said  that  a  devisee  is  not  responsible  for  in- 
jury from  the  bad  condition  of  a  wharf  arising 
after  tbe  lease  although  t)efore  the  devise,  if  the 
devisee  had  no  notice  of  the  condition  although  he 
jreoeivea  rent. 


And  in  Taylor  ▼.  New  Tork,  4  R  B.  Smith,  66B,  It 
was  said  a  city  is  not  liable  for  the  dangerous  con- 
dition  of  a  wharf  from  lack  pf  repairs  where  exclu- 
sive possession  is  in  the  lessee,  but  if  not  exclusive 
the  city  would  be  liable,  So  if  it  only  leased  tbe 
right  to  collect  wharfage.  But  the  court  refuses  to 
pass  on  the  question  till  it  sees  the  lease. 

But  the  owner  of  a  wharf  leasing  it. in  dangerous 
condition  knowing  the  use  to  which  it  will  be  pat 
is  liable  for  injuries  caused  to  a  party  lawfully 
thereon.  Albert  v.  State,  66  Md.  886,  60  Am.  Bep. 
150;  Joyce  v.  Martin,  15  B.  I.  658. 

And  the  same  was  held  although  the  tenant  cov- 
enanted to  repair  the  same.  Swords  v.  Edgar,  60 
N.  Y.  28, 17  Am.  Bep.  286;  Moody  v.  New  Tork,  43 
Barb.  282. 

In  the  preparation  of  this  note  cases  in  regard  to 
injuries  from  defective  fences;  fires  on  lessor's 
land;  ferries;  watercourses  and  dams:  mines; 
bawdy  houses:  injuries  to  servants  of  lessee,  and 
injuries  to  visitors  of  lessee,  have  not  been  included 
as  within  the soopeof  the  noteii  !•  T. 


PENNSYLVANIA  SUPREME  COURT. 


John  HYSONQ  et  al.,  Appts., 

V. 

SCHOOL    DISTRICT    OP     GALLITZTN 
BOROUGH  ei  ak 
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!•  The  emplojmeBt  mm  teftehers  In 
the  ]rablle  ■ehoola  of  Sisters  of  St. 

Joeeph^who  wear  in  the  school  the  distinctive 
sectarian  garb,  crucifixes,  and  rosaries  of  their 
order  and  sect,  is  not  a  violation  of  the  law  or  an 
abase  of  discretion  which  the  courts  can  control. 

M.  Tbe  flftct  that  members  of  a  rellfl^ons 
order  employed  mm  public  aehool 
temebers  eontrUmte  sXi  their  earnings  be- 
yond their  support  to  the  treasury  of  their  order 
to  be  used  for  religions  purposes  does  not  make 
their  employment  lUegaL 

(Tnniofiis,  J.,  aissentsj 

Hosm— The  above  decision  is,  we  believe,  one  of 
lot  Impression.  For  unoonstitatlonal  apprupria^ 
tlons  to  sectarian  schools,  see  note  to  Synod  of 
Dakota  V.  State  (a  Dak.)  14  L.  &  A.  41flL 

95L.R.  A. 


(November  IS,  IflOi.) 

APPEAL  by  complainant  from  a  decree  of 
the  Court  of  Common  Pleas  for  CambrU 
County  in  favor  of  defendants  in  a  proceeding 
brought  to  enjoin  defendants  from  continuing 
the  sessions  of  the  public  school  with  members 
of  the  order  of  Sisters  of  St.  Joseph  as  teachers. 
Affirmed, 

The  facts  are  fully  stated  in  the  opinion  of 
the  court  helow  the  material  parts  of  which 
are  as  follows: 

For  some  years  memhen  of  the  religious 
order  known  as  the  Sisters  of  St.  Joseph,  and 
spoken  of  in  these  proceedings  as  sisters  have 
taught  in  the  public  schools  at  Gallitzin.  Un- 
til the  erection  of  the  building  now  in  use, 
and  which  was  used  for  the  first  time  for  the 
term  just  closed,  four  sisters  had  been  employed 
by  the  school  board  as  teachers  and  taught 
public  schools  in  a  building  belonging  to  them 
or  to  the  Catholic  congregation  at  Gallitzin. 
which  was  rented  by  the  school  board  for  that 
purpose,  and  in  the  public  school  building  in 
another   part  of  the  town   there  were  two 


See  also  42  L.  R.  A.  536. 


204 


Pehnstltahia  Supbbmb  Coubt. 


Nov., 


■cbooU  taught  by  teachers  other  than  sistera. 
On  the  completion  of  the  new  building,  which 
contained  eight  rooms,  in  the  fall  of  1898  the 
six  sisters  made  defendants  here  were  em- 
ployed as  teachers  and  Mr.  Gray  and  Miss. 
McGlade  were  also  employed,  Miss  McGlade 
teaching  in  room  No.  1,  the  lowest  grade,  and 
Mr.  Gray  in  room  No.  7,  having  all  bojs  as 

Eupils,  and  Sister  Marv  John  in  Boom  No.  8, 
aving  ail  girls  as  pupils.  The  pupils  of  No. 
6  were  also  all  girls,  the  other  rooms  having 
pupils  of  both  sexes. 

it  does  not  appear  that  there  was  any  princi- 
pal in  the  sense  that  any  one  teacher  had  any 
supervision  or  control  over  any  rooms  other 
than  his  or  her  own.  The  grading  was  done  by 
Mr.  Gray  and  Sister  Mary  John,  under  the  di- 
rection of  the  school  board;  and  while  there 
was  some  evidence  of  improper  grading  In  the 
testimony  of  Mr.  Gray,  there  was  none  that  the 
sexes  were  separated  to  accommodate  any  dis- 
gualiflcation  of  the  sisters  to  teach  males. 
The  term  commenced  ahout  the  first  of  No- 
vember, 1898,  and  continued  until  the  80th  of 
April,  1894,  when  it  was  interrupted  by  the 
service  of  process  in  this  case.  The  contract 
with  the  teachers,  whetl  the  term  commenced 
was  for  seven  months,  but  by  resolution  of  the 
board  of  directors,  concurreKd  in  by  the  tea«:h- 
ers,  it  had  been  agreed,  a  few  days  before  tLe 
service  of  this  injunction,  that  the  term  should 
end  at  the  expiration  of  six  months.  The 
term,  therefore,  had  really  ended,  under  the 
agreement  between  the  parties,  before  the  com- 
mencement of  the  taking  of  testimony. 

The  day  that  the  schools  opened  for  the  pre- 
sent term, Mrs.  Hysong  and  Mrs.  Williamson, 
parents  of  Protestant  children  who  therefore 
attended  the  school  not  taught  by  sisters,  made 
objection  to  the  directors  and  to  the  teachers 
against  having  their  children  taught  by  the 
sisters.  Their  children  were  temporarily  placed 
in  Miss  McGlade's  room,  and  in  a  day  or  so 
were  informed  by  her,  and  their  parents  were 
informed  by  a  director,  that  a  proper  grading 
would  place  them  in  rooms  taught  by  sisters, 
and  that  unless  they  went  to  these  rooms  they 
would  have  to  leave  the  school  They  did 
leave  the  school  and  did  not  return  during  the 
term. 

The  sisters  employed  as  teachers  had  regular 
certificates  granted  to  them  in  their  religious 
names  by  the  county  superintendent,  after 
private  or  special  examination  given  them  at 
the  mother  bouse  in  Ebensburg.  They  con- 
tracted yfiih  the  directors  in  their  relie:ious 
names,  and  used  them  in  the  transaction  of  any 
business  connected  with  their  occupation  as 
teachers.  They  wore  at  all  times  the  familiar 
and  distinctive  garb  of  their  order,  with  cruci- 
fix suspended  from  the  neck  and  black  beads 
or  rosary  attached  to  a  cincture  or  girdle, 
which  they  wore  around  their  waists;  but  there 
was  no  sufficient  evidence  that  they  used  the 
garb  or  insignia  mentioned  in  such  a  manner 
as  to  attract  particular  attention  to  them  or 
their  signification,  or  endeavored  to  so  use 
them  as  to  impart  sectarian  or  religious  in- 
struction. 

There  were  two  pianos  in  the  public  school 
belonging  to  the  sisterhood,  one  in  Sister  Mary, 
John's  room,  and  one  in  the  directors  room,* 
the  former  being  used  to  accompany  the  school 
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in  vocal  musical  exercises,  and  od  the  other 
Sister  Mary  John  gave  lessons  to  private 
pupils  after  school  hours,  and  they  sometioaes- 
practiced  on  it  during  school  hours. 

In  the  rooms  where  sisters  were  employed  a» 
teachers,  the  Catholic  catechism  was  taught  by 
them  each  day,  excepting  Friday,  immediately 
after  the  close  of  the  regular  school  exercises, 
to  children  of  Catholic  parents,  or,  to  state  the 
matter  more  precisely,  all  Catholic  children 
weie  expected  bv  the  teachers  and  their  parents 
to  remain  after  four  o'clock  and  recite  lessona 
previously  assigned  them,  and  which  they  we  re- 
expected  to  have  prepared  the  same  as  any 
other  lessons,  from  catechisms  containing  re- 
ligious instructions  applicable  to  the  Romaic 
Catholic  church,  and  containing  explanationa 
and  instructions  as  to  the  observances,  cere- 
monies, and  beliefs    peculiar  to  the  Boman 
Catholic  church.    These  books  were  furnished 
by  the  sisters  to  the  pupils,  or  purchased   by 
the  parents  from  the  church  authorities.    They 
were  taken  to  the  schoolhouse  hv  the  children 
with  their  other  books  and  kept  in  their  desks 
with  them.    It  was  a  common  occurrence  for 
the  children  to  take  the  catechism  from  iheir 
desk  or  school-bags  and  study  their  lessons  in 
them  during  school   hours,    sometimes  one 
hearing  another  recite  the  lesson.    This  waa 
forbidden  by  the  sisters,  and  frequent  instances 
were  given  in  evidence  of  reproof  administered 
by  them  whenever  this  prohibition  was  vio 
lated.    So  far  as  the  evidence  shows  that  the 
sisters  had  anv  knowledge  of  this  use  of  the 
catechism  during  school  hours  tbev  invariably 
forbade  such  use  and  reproved  the  children 
detected  in  it.    This  catechism  instruction  after 
school  hours  was  with  the  knowledge  of  the 
directors  and  was  permitted  and  allowed  by 
them.    There  was  but  one  instance  in  evidence 
of  any  Instruction  in  the  catechism  excepting^ 
after  school  hours,  and  that  was  where  a  rec- 
itation was  given  two  or  three  children  before 
scbool  hours,  during  which  Protestant  children 
were    not    permitted  to  enter  the  room,  and 
the  sister  giving  this  lesson  stated  in  evidence 
that  it  was  done  as  a   punishment   to   these 
children. 

There  was  no  evidence  of  any  religions  in- 
struction  or  religious  exercises  of  any  charac- 
ter whatever  during  school  hours. 

None  of  the  sisters  engaged  as  teachers  at- 
tended the  teachers'  institute  held  at  Ebens- 
burg in  the  fall  of  1893.  Their  schools  were 
closed  during  the  sittings  of  institute,  and  most 
of  them  visited  during  that  week  at  the  mother 
bouse  at  Ebensburg.  The  schools  taught  by 
the  sisters  were  closed  on  December  8th  and 
on  tbe  day  preceding  Good  Friday,  these  being^ 
days  of  obligntion  or  holidays  in  the  Roman 
Catholic  church,  but  the  sisters  did  not  receive 
pay  for  the  days  when  their  schools  were 
closed. 

It  was  the  custom  of  the  scholars  attending 
schools  taught  by  sisters  to  address  them  as 
"Sister"  although  there  was  no  rule  of  tbe 
board  or  written  or  announced  requirement  by 
the  directors  or  teachers  that  this  should  be 
done.  The  pupils,  with  very  few  exceptions, 
conformed  to  this  custom  and  addressed  them 
as  "Sister."  The  same  custom  existed  as  to 
addressing  Catholic  priests  as  "Father,**  when 
they  visited  the  schools;  and  the  resident  Oath- 
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•olic  prieBt.  as  well  u  others  who  had  formerly 
beeo  located  at  Gallitzia  quite  frequeotly 
Tisited  the  sctioolSw  We  find  oo  evideDce  that 
they  conducted  themselves  in  any  maoner  dif- 
ferent from  any  other  persou  yisitiDg  the 
•schools,  either  in  the  hearing  of  recitations  or 
-otherwise,  nor  that  there  was  any  difference 
observed  in  the  treatment  of  them  by  the 
«cfaolars  from  that  accorded  to  any  other  visi- 
tor, the  same  custom  being  observed  as  to  ris- 
ing and  saluting  any  other  grown  person  who 
Tisited  the  schools;  as,  for  instance,  wbere  a 
physician  visited  the  schools,  the  scholars 
would  rise  and  say,  "Good  morning,  Doctor;" 
and  as  to  any  grown  person  not  having  a  title, 
he  would  be  addressed  by  his  proper  name, 
when  it  was  known. 

The  population  of  Gallitzin  is  about  three 
thousHnd,  consistine  of  about  two  hundred  and 
fifty  Catholic  families  and  about  fifty  Protest- 
ant families.  The  average  attendance  at  the 
public  schools  during  the  term  just  closed  was 
about  four  hundred.  All  the  scholars  in  room 
7  and  8  were  Catholics  excepting  one  or  two. 
In  the  room  taught  bv  Sister  De  Sales— No.  2. 
—there  were  about  fifty  Catholics  and  thirty 
Protestants.  In  the  room  tau^rht  by  Sister 
<Gonzaga, — No.  6, — the  average  attendance  was 
about  thirty,  two  thirds  of  whom  were  Cath- 
olics. In  the  room  taught  by  Sister  Sebastian, 
— No.  5, — there  were  about  thirty-five  pupils, 
about  one  half  of  them  being  Catholics.  In 
the  room  taught  by  Sister  Marcella,— No.  4, — 
the  average  attendance  was  about  fifty,  three 
fourths  of  whom  were  Catholics.  The  pro- 
portion in  the  other  rooms  does  not  appear  in 
the  evidence. 

The  principal  vows  taken  by  the  sisters  are 
obedience  and  poverty.  They  own  no  prop- 
erty individually,  and  their  earnings  as  teach- 
ers are  paid  to  the  sister  in  charge  of  the  house 
where  they  are  at  the  time  residing.  They  are 
required  to  wear  the  garb  of  the  order,  and 
are  not  allowed  to  take  it  off  * 'during  the  day, 
either  on  account  of  their  work  or  the  heat  of 
the  day."  It  was  not  proven,  either  by  the 
constitution  of  the  order,  offered  in  evidence, 
or  by  any  other  evidence,  that  the  sisters  are 
prohibited  from  associating  or  conversing  with 
males  over  the  age  of  fourteen  years,  or  that 
there  is  anything  in  their  vows,  or  elsewhere, 
to  prevent  them  from  teaching  physiology  and 
hygiene  efiSciently. 

The  sisters  who  had  been  employed  to  teach 
public  schools  in  the  parochial  school  build- 
ings usually  taught  terms  of  free  school  after 
Che  close  of  the  public  schools,  to  which  all 
were  admitted,  regardless  of  religion  or  resi- 
dence, and  in  which  they  had  prayers  accord- 
ing to  the  forms  of  their  church  and  imparted 
catechism  instruction  during  school  hours;  and 
there  was  some  evidence  of  an  intention  to 
teach  a  similar  school  after  the  close  of  the 
public  term,  which  was  interrupted  by  ihe  in- 
junction. 

While  it  was  not  proven  that  the  school  di- 
rectors had  "resolved"  that  they  would  em- 
ploy no  teachers  for  six  of  the  rooms  in  the 
public  school  building,  except  sisters,  in  the 
sense  that  a  resolution  had  been  formally 
adopted  and  recorded  to  that  effect,  yet  it  was 
as  dearly  established  as  though  spread  on  the 
minutes  in  unambiguous  terms  that  the  inten- 
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tion  existed  to  employ  none  but  sisters  in  cer- 
tain of  the  rooms.  The  evidence  of  this  in- 
tention is  found  in  the  history  of  the  schools 
during  the  period  concerning  which  evidence 
was  admitted,  and  in  the  correspondence  of 
the  board  with  the  county  superintendent.  It 
was  further  established  that  such  sisters  were 
employed  as  were  detailed  by  the  mother  su- 
perior of  the  order  at  Ebensburg  to  reside  at 
the  Gallitzin  House. 

We  have,  with  considerable  regard  to  details, 
stated  our  finding  of  facts,  passing  with  com- 
ment, however,  some  matters  alleged  in  the 
bill  and  not  proven,  and  others  in  the  proof 
not  material,  and  will  next  proceed  to  a  state- 
ment and  discussion  of  the  law,  to  be  followed 
by  our  conclusions  and  decree. 

The  first  and  second  sections  of  Article  IX, 
in  the  Constitution  of  Pennsylvania  reads  as 
follows: 

'^Section  1.  The  general  assembly  shall 
provide  for  the  maintenance  and  support  of  a 
thorough  and  efficient  system  of  public  schools 
wherein  ajl  the  children  of  this  commonwealth, 
above  the  age  of  six  years,  may  be  educated, 
and  shall  appropriate  at  least  one  million  dol- 
lars each  year  for  that  purpose. 

''Section  2.  No  money  raised  for  the.  sup- 
port of  the  public  schools  of  the  common- 
wealth shaU  be  appropriated  to,  or  used  for, 
the  support  of  any  sectarian  school." 

The  relief  sought  for  by  the  plaintiffs  is 
claimed  on  the  ground  that  the  conduct  of  the 
defendants  has  been  in  violation  of  the  second 
section  above  quoted;  they  contend  that  they 
have  proven  that  sectarian  influence  was  ex 
eried  and  sectarian  teaching  engaged  in,  in  the 
public  schools  of  Gallitzin,  and  that  sectarian 
control  was  exercised  in  their  management, 
and  thereby  these  schools  were  transformed 
from  public  schools  into  sectarian  schools,  in 
the  meaning  of  the  constitution,  and  its  spirit, 
as  well  as  its  letter,  disregarded  and  their  con- 
stitutional rights  infringed  upon. 

There  are  two  other  sections  of  our  constitu- 
tion to  be  considered  in  connection  with  the 
ones  quoted  above,  in  order  to  determine 
whether  the  constitutional  rights  of  the  plain- 
tiffs have  been  invaded.  Section  8  of  article 
1  of  the  Constitution  which  is  the  declaration 
of  rights,  reads  as  follows: 

"All  men  have  a  natural  and  indefeasible 
right  to  worship  Almighty  God  according  to 
the  dictates  of  Uieir  own  conscience;  no  man 
can  of  right  be  compelled  to  attend,  erect,  or 
support  any  place  of  worship,  or  to  maintain 
any  ministry  against  his  consent;  no  human 
authority  can,  in  any  case  whatever,  control  or 
interfere  with  the  rights  of  conscience,  and  no 
preference  shall  ever  be  given  by  law  to  anv 
religious  establishments  or  modes  of  worship." 

"Section  18  of  article  8,  relating  to  legisla- 
tion, reads  as  follows: 

"No  appropriations,  except  for  pensions  or 

? gratuities  for  military  services,  shall  be  made 
or  charitable,  educational,  or  bcoevolent  pur- 
poses to  any  person  or  community,  nor  to  any 
denominational  or  sectarian  institution,  corpo- 
ration, or  association." 

Taking  the  sections  of  the  constitution 
quoted  by  us  and  reading  them  together,  and 
it  is  evident  there  is  no  such  ambiguity  or  un- 
certainty as  to  require  us  to  go  oeyond  the 
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language  used  to  ascertain  the  proper  cod- 
structiou;  but  whether  we  de[)CDd  upon  the 
language  itself  or  apply  the  recognized  tests 
for  the  proper  construction  of  constitutions. 
we  must  conclude  that  these  sections  were  all 
born  of  the  fixed  purpose  and  intent  that 
church  and  state  roust  be  kept  separate  in  this 
commonweal! b.  The  plain,  obvious  meaning 
of  the  second  section  of  article  10,  and  of  the 
eighteenth  section  of  article  8,  is  that  money 
raised  by  compulsory  taxation  for  the  support 
of  public  schools  or  other  public  purposes  shall 
not  be  used  for  the  propagation  or  encourage- 
ment of  the  doctrines  of  any  religion,  or  church 
— as  the  term  is  more  commonly  used — since 
that  would  be  a  diversion  of  the  money  from 
the  purpose  for  which  it  was  raised,  and  a  vio- 
lation of  article  1,  section  8,  of  the  Constitution 
just  quoted.  Judge  Cooley,  in  his  work  on 
Constitutional  Limitations,  at  page  469,  enu- 
merates among  the  things  which  are  not  law- 
ful under  any  of  Hie  American  constitutions: 
"Compulsory  support  by  taxation  or  otherwise 
of  religious  instruction;"  and,  he  says:  "Not 
only  is  no  denomination  to  be  favored  at  the 
expense  of  the  rest,  but  all  support  of  all  re- 
ligious instruction  must  be  entirely  voluntary. 
Ii  is  not  within  the  sphere  of  government  to 
coerce  it" 

Similar  provisions  exist  in  the  constitution 
of  nearly  every  state  in  the  Union;  and  we 
might  quote  from  the  opinions  of  many  emi- 
nent judges  to  demonstrate  the  wisdom  and 
purpose  of  such  provisions,  which  have  in- 
variably been  approved  when  judicially  con- 
sidered. We  will  content  ourselves,  however, 
with  one  such  quotation,  and  that  from  the 
opinion  of  our  distinguished  predecessor — 
Judfie  Dean— delivered  m  the  case  of  Wesley 
Spires  against  the  Treasurer  and  School  Di- 
rectors of  Gallitzin  District,  No.  78,  September 
Term,  1882:  "The  state  intrudes  not  on  the 
tender  domain  of  conscience,  takes  no  part  in 
religious  controversy,  does  not  authorize  her 
ofilcers,  either  judges  or  school  directors,  to  do 
so.  She  says  to  all  her  citizens:  *Teach  the 
sectarian  doctrines  approved  by  your  con- 
sciences in  your  homes,  in  your  cnurcbes,  and 
in  your  denominational  schools;  but  the  state 
will  form  no  union  with  any  of  you  by  teach- 
ing them  in  her  public  schools.'  The  reasons 
for  this  stand  taken  by  the  state  have  been  so 
often  announced,  and  are  so  obvious  and  con- 
vincing that  it  would  be  a  waste  of  words  to 
repeat  them  here.  It  is  sufficient  to  say  that, 
after  years  of  discussion,  this  has  now  become 
her  settled  policy,  as  declared  in  the  Constitu- 
tion of  1874,  adopted  by  more  than  one  hun- 
dred and  forty  thousand  majority." 

It  seems  to  us  to  be  appropriate  and  proper 
at  this  point  to  suggest  that  it  must  not  be  un- 
derstood that  Christianity  is  to  be  excluded 
trom  the  public  schools.  "Christianity  is  a 
part  of  the  common  law  of  Pennsylvania— not 
Christianity  founded  on  any  particular  tenets 
but  Christianity  with  liberty  of  conscience." 
Updegrapf^.  Q>m.  11  Serg.  A  R.  894.  It  has 
been  so  held  in  a  majority  of  the  states  of  the 
Union  that  Christianity  being  a  part  of  the 
common  law  of  England,  became  the  common 
law  of  the  states;  therefore  it  is  not  intended 
that  the  broad  principles  of  morality  that  enter 
into  Christiani^  and  form  part  of  the  system 
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should  be  excluded  from  the  Instructf ons  ^veir 
in  the  public  schools;  but  it  is  intended  ancl 
everywhere  insisted  on  that  the  public  scbools- 
shall  not  be  made  the  medium  for  disseminata 
ing  the  beliefs  or  tenets  of  any  particular  re- 
ligion, and  that  all  denominational  religious  in- 
slruclion  must  be  excluded  therefrom.     "It  is- 
religion,  and  sectarian   religion,   that  is   ex- 
cluded; morality  and  good  conduct  may  be  in- 
culcnted  in  the  common  school?,  and  should 
be."    Orton.  J.,  in   State  v.  Etlgerion  Dist. 
Hoard  of  School  Dht.  No.  8,  7  L.  R.  A.  380, 
76  Wis.  177. 

It  must  be  remembered  that  the  framers  or 
our  constitution  had  in  view,  when  they  pro- 
hibited,  in  article  3,  ^  18,  the  appropriation  or 
public  money  to  "sectarian  institutions,"  and 
in  article  10,  §  2,  to  "sectarian  schools."  in- 
stitutions, and  schools  under  the  control  or 
management  of  some  particular  sect,  and  or- 
ganized for  the  purposes  of  such  sect,  and  in 
the  latter  section  such  schools  as  these  in  dis- 
tinction from  the  public  schools;  and,  further^ 
that  these  sections  were  intended  to  be  in  re- 
straint of  the  appropriation  of  money  to  8ucb> 
institutions  and  schools;  indeed,  the  chairman 
of  the  committee  on  education,  in  the  constitu- 
tional convention,  in  introducing  article  10. 
said:  "We  have  provided  further  (referring  to- 
section  2)  and  this  by  way  of  restriction  u()on 
the  legislature."    Therefore,  such  decisions  a» 
there  are  in  cases  arising  under  these  and  sim- 
ilar provisions  of  the  constitutions  of  other 
states,  relate  to  the  right  to  appropriate  or  col- 
lect money  for  the  support  of  schools  and  in- 
stitutions organized  and  controlled  by  some- 
sect  and  conducted  in  its  interest,  as  distiD- 
guished  from  public  or  common  schools,  and 
consequently  have  no  direct  bearing  ou  this, 
case  and  are  of  no  value  except  to  aid  us  in  as- 
certaining the  rules  of  construction  by  which 
we  aie  to  be  governed.     We  are  confronted, 
with  a  much  broader  proposition  than  that 
considered  in  any  of  the  adjudicated  cases;  and* 
that  is,  what  acts  of  teachers  and  directors  will: 
transform  a  "public  school  of  the  common- 
wealth" into  a  "sectarian  school,"  in  the  sense- 
that  the  spirit  of  the  constitution  is  violated 
and  the  court  warranted  in  interfering?    And, 
incidentally,  what  constitutes  a  mi.<4use  of  the- 
school  property?    We  have  adopted  the  above- 
form  of  inquiry  because  it  is  in  precise  con- 
formity with  the  line  of  testimony  and  argu- 
ment relied  upon  by  counsel  on  both  sides  at 
the  hearing  of  this  case,  and  is  consistent  with^ 
the  admissions  in  the  pleadings  that  the  pub- 
lic schools  should  be  conducted  on  a  non-sec- 
tarian basis. 

The  presumption  is  that  a  word  used  in  a. 
constitution  is  used  with  the  meaning  ordi- 
narily attached  thereto.    It  has  always  been 
held  in  Pennsylvania  that,  unless  it  clearly  ap- 
pears that  words  are  ns^  in  a  technical  sense- 
in  the  constitution,  they  are  to  have  their  plain, 
natural,  and  obvious  meaning.     Ghuf  Justice 
Leonard,  of  Nevada,  in  the  case  of  Nevada  y. 
Hallock,  16  Nev.  385,  in  referring  to  the  word 
"sectarian"  in  the  Nevada  constitution,  which 
prohibits  the  use  of  public  funds  for  "sectarian 
purposes,"  says  that  the  word  is  used  in  the 
popular  sense;   and  he   concludes   that   th& 
Nevada  Orphan  Asylum   of  Virginia   Oitj» 
where  all  children  were  required  to  be  present. 
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when  Catholic  prayen  were  said,  and  where 
the  only  religioas  instruct  Ion  or  exercises  per- 
tained to  the  Catholic  church  and  which  was 
owoed,  controlled,  and  managed  by  a  religious 
orgaDization,  was  a  sectarian  institution,  and 
that  the  appropriation  of  money  to  it  would  be 
for  a  "sectarian  puipose,"  wiibin  the  prohibi- 
tion of  the  constitution.  We  quote  from  his 
opinion: 

"It  is  what  is  taught,  not  who  are  instructed, 
that  must  determine  this  question.  If  the  in- 
Btroction  is  of  a  sectarian  cliaracter,  the  school 
is  sectarian.  ...  It  was  intended  that  public 
funds  should  not  be  used  directly  or  indirectly 
for  the  building  up  of  any  sect,  and  any  in- 
struction or  exercises  which  in  common 
schools  would  be  of  sectarian  character  are  so 
at  8t.  Mary's  School." 

In  the  case  of  Cook  County  r.  Chicago  Indv^ 
trial  School  for  Girls,  1  L.  R.  A.  487,  125  III. 
540,  the  Chicago  Industrial  School,  so  called, 
did  not  own  or  lease  any  buildings,  but  placed 
all  girls  committed  to  it  nnder  the  sole  charge 
and  control  of  the  House  of  the  Good  Shep- 
herd and  St  Joseph's  Orphan  Asylum,  which 
were  organizations  owned  and  controlled  by 
the  orders  coDnected  with  the  Catholic  church. 
The  constitution  of  Illinois  prohibits  payment 
in  aid  of  any  church  or  sectarian  purpose,  or 
to  help,  support,  or  sustain  any  school  con- 
trolled by  any  church  or  sectarian  denomina- 
tion whatever,  or  to  any  church  or  to  any  sec- 
tarian purpose,  and  notwithstanding  the  act 
incorporating  the  industrial  school  authorizes 
them  to  receive  state  aid,  the  school  was  held 
to  be  sectarian,  and  that  public  money  could 
not  be  appropriated  to  it  because  tbat  would  be 
appropriating  it  to  a  sectarian  purpose. 

in  the  case  of  People  v.  Brooklyn  Board  of 
Edveation,  18  Barb.  410,  it  was  held  that  an 
act  authorizing  the  orphan  asylum  societies  to 
participate  in  the  distribution  of  school  moneys 
was  in  violation  of  the  constitution,  which 
provides  that  the  revenues  of  the  common 
ichool  fund  shall  be  applied  to  the  support  of 
common  schools,  because  the  pupils  admitted 
to  these  asylums  were  confined  to  orphans  and 
they  were  under  the  control  of  trustees,  and, 
therefore,  were  not  common  schoote  in  the  or- 
dinary and  popular  meaning  of  that  term. 

In  the  more  recent  case  of  the  Hyvod  of 
Dakota  v.  JStaie,  14  L.  R  A.  418,  2  S. 
Dak.  866.  the  Pierre  University  was  incorpo- 
rated to  maintain  and  promulgate  the  doctrine 
and  belief  of  the  sect  known  as  Presbyterians, 
aad  a  clasa  of  students  was  instructed  in  the 
method  of  teaching  under  a  contract  with  the 
state  and  in  pursuance  of  an  act  of  assembly 
anthorizing  it,  but  it  was  held  that  no  pay 
could  be  collected  for  such  instruction,  because 
the  constitution  prohibited  the  appropriation 
of  money  for  the  benefit  of  any  sectarian  or  re- 
ligious society  or  institution,  as  well  as  the  ap- 
propriation of  money  to  aid  any  sectarian 
echool;  and  this  notwithatanding  the  fact  that 
the  class  mentioned  above  were  excused  from 
any  exercises  where  sectarian  doctrines  were 
taught. 

These  tare  the  leading  authorities  wherein 
the  term,  "sectarian  school,"  has  been  under 
discussion,  and  we  only  quote  from  them  to 
fllnstrate  the  suggestion  hereinbefore  made  af 
to  the  distinction  drawn  between  *' sectarian 
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schools,"  and  "public  schools."  There  are 
other  cases  in  which  the  meaning  of  the  word 
''sectarian"  as  used  in  different  constitutions, 
has  been  passed  upon,  but  the  definitions  of 
the  woni,  as  applied  to  the  purposes  of  in- 

?[uiries  arising  under  the  varying  terms  of  dif- 
erent  constitutions,  are  not  general  or  appli-^ 
cable  to  all  cases.  Judge  Dean,  all  through 
the  opinion  heretofore  cited  from,  recognizes 
the  distloction  referred  to  by  us,  and  concludea 
his  inquiry  as  to  what  constitutes  a  sectarian 
school  as  follows:  "Therefore  any  school  es- 
tablished and  controlled  by  a  sect,  which 
teaches  or  propagates  the  peculiar  or  special 
doctrines  of  that  sect,  is  a  sectarian  school." 

In  the  light  of  such  decisions  and  aids  as  we 
have,  keeping  in  view  the  intent  of  the  framera 
of  the  constitution  and  the  understanding  of 
the  people  when  they  ratified  it,  we  conclude 
that  whenever  relic^ous  sectarian  exercises  are 
engaged  in,  or  religious  sectarian  instruction 
imparted  in  a  public  school,  that  school  be- 
comes a  sectarian  school  in  the  sense  of  our 
inquiiT. 

Had  the  plaintiffs  sustained  by  proof  the 
allegations  in  their  bill  "that  the  catechism  of 
the  Roman  or  Holy  Catholic  church,  and  other 
religious  instruction  are  studied  and  taught  in 
the  said  public  schools  before,  during,  and 
after  school  hours,"  that  would  bring  the  said 
schools  within  our  definition,  because  instruc- 
tion in  the  catechism  referred  to  during  school 
hours  would  undoubtedly  be  religious  sectarian 
instruction  that  would  not  be  tolerated  by  the 
courts  if  complained  of;  but  we  have  already 
stated  in  our  finding  of  facts  that  there  was  no 
evidence  of  religious  sectarian  instruction  of 
this  or  any  other  character  given  or  imparted 
during  school  hours,  or  of  religious  sectarian 
exercises  engaged  in;  and  our  inquiry  would 
end  here  as  to  this  feature  of  the  case  were  it 
not  for  the  contention  of  the  plaintiffs  that  the 
employment  of  members  of  the  order  of  Sisters 
of  St.  Joseph  as  teachers  in  the  public  schools, 
and  the  wearing  by  them  of  the  garb  of  their 
order  during  school  hours,  in  itself  constitutes 
a  sectarian  influence  and  of  itself  imparts  sec- 
tarian instruction. 

There  is  doubtless  room  for  argument  as  to 
the  wisdom  and  propriety  of  school  director* 
employing  members  of  this  or  any  other  order 
to  teach  in  the  public  schools  in  the  garb  of 
their  order,  but  we  are  not  now  to  determine 
whether  the  directors  acted  wisely  or  not,  but 
to  determine  under  the  law,  as  we  have  con- 
strued it,  whether  sectarian  religious  instruc- 
tion has  been  actually  given  or  is  liable  to  be 
given  in  the  public  schools.  The  questions 
involved  in  this  case  cannot  be  decided  accord- 
ing to  the  personal  predilections  of  the  coun- 
sel engaged  therein,  or  of  the  litigants  involved 
or  of  the  court  itself.  They  must  be  decided 
according  to  the  law  as  we  find  it  written  in 
the  constitution;  we  cannot  make  or  unmake 
the  law,  we  can  simply  construe  it 

The  only  law  we  have  in  this  state  on  the 
subject  is  found  in  the  constitution,  there  be- 
ing no  legislation  on  the  subject-matter  in- 
volved, and  we  find  nothing  therein  either 
plainly  expressed  or  tbat  by  implication  or 
inference  would  warrant  us  in  so  construing 
it  as  to  announce  as  an  abstract  proposition 
that  the  mere  teaching  in  a  public  school  hj  a 
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member  of  the  order  of  Sisters  of  St  Joseph, 
io  the  garb  of  her  order,  would  constitute  that 
school  a  ftectarlaD  school  in  the  sense  that  the 
court  would  be  warranted  in  interfering;  and 
vet  that  is  what  we  are  asked  to  say,  there 
oeing  no  proof  of  actual  sectarian  instruction 
or  sectarian  exercises  or  influence  in  the  public 
«chool. 

The  constitutions  of  many  of  the  states  in 
the  union,  and  more  particularly  the  ones  last 
to  be  admitted,  contain  prohibitions  against  the 
introduction  of  sectarianism  into  public  schools 
much  more  stringent  than  that  in  our  own  and 
€xpre8sed  in  mucn  more  explicit  language,  and 
in  some  of  the  states  thev  have  legislation  on 
the  subject.  We  have  referred  to  a  case  arising 
under  the  Nevada  constitution.  In  that  state 
it  is  provided  in  the  original  constitution  that 
any  school  district  which  should  allow  instruc- 
tion of  a  sectarian  character  therein,  might  be 
deprived  of  its  portion  of  the  interest  of  the 
public  school  fund  during  the  time  of  such 
instruction.  It  is  also  provided  that  no  sec- 
tarian instruction  shall  be  imparled  or  toler- 
ated in  anv  school  or  university  that  may  be 
established  under  the  constitution;  and,  sub- 
sequently, these  provisions  not  being  consid- 
isred  stringent  enough,  there  was  embodied 
in  the  constitution  a  prohibition  against  the 
use  of  the  funds  of  the  state  or  of  any  county 
or  municipality  for  sectarian  purposes.  We 
might  give  numerous  extracts  showing  the 
more  stringent  provisions  in  the  constitutions, 
as  well  as  the  laws  of  other  states,  which  have 
been  before  the  courts  for  construction,  but 
nowhere  have  we  any  intimation  in  the  decis- 
ions of  any  court  that  the  teaching  in  the  pub- 
lic schools  by  a  member  of  the  order  of  the 
Sisters  of  St.  Joseph,  or  any  similar  order,  in 
the  habit  of  their  order,  made  the  school  a 
sectarian  school,  or  that  it  violated  the  rights 
of  conscience  of  any  one.  On  the  contrary, 
the  only  judicial  utterance  we  have  on  the 
subject  is  that  of  Judge  Dean,  in  the  opinion 
already  quoted  from,  wherein  he  says:  *'For 
example,  the  fact  that  Sisters  Angela  and 
Stanislaus  were  members  of  St.  Joseph's  Con- 
vent, and  wore  the  habit  of  their  order  while 
engaged  in  teaching,  in  itself  proves  nothing. 
The  board  had  a  right  to  employ  Catholic 
teachers  if  they  thought  proper,  and  the  teach- 
ers had  a  right  to  appear  in  the  school  room 
in  such  dress  as  suited  their  inclinations." 

We  have  no  intimation  from  the  public 
school  department  of  this  state  that  any  such 
construction  would  be  placed  on  the  question 
if  submitted  for  determination.  We  have  ex- 
amined an  opinion  given  by  ex-state  superin- 
tendent Higb«*e  in  18B8,  and  now  on  file  in  the 
department,  in  which  this  precise  question  did 
not  come  up,  but  which  arose  under  the  sec- 
tion of  the  constitution  now  under  considera- 
tion, wherein  he  follows  closely  the  predomi- 
nant idea  in  the  decisions  cited  by  us,  and  it 
seems  to  us  his  language  excludes  the  affirma- 
tive of  the  proposition  we  are  now  discussing. 
We  quote  from  his  opinion: 

**A  school  is  not  sectarian  because  taught  by 
a  minister  or  priest  or  any  church  official;  but 
a, school  controlled  or  managed  in  the  inter- 
ests of  any  particular  church  organization,  up- 
holding its  peculiar  confession  and  ecclesiasti- 


cal  practice,  and  used  for  anv  class  of  pupilB 
exclusive  of  others,  is  certainly  sectarian.  " 

And,  although,  not  in  evidence  in  this  case, 
it  has  become  public  property  in  connection 
therewith,  as  part  of  the  literature  pertaining 
to  such  matters,  that  similar  views  are  enter- 
tained b^  the  present  superintendent  of  public 
instruction.  We  do  not  mention  these  matters 
as  affecting  our  decision,  nor  as  io  the  least 
binding  upon  u.s,  but  as  indicating  the  absence 
of  such  conclusion  as  the  plaintiffs  contend 
for  in  the  minds  of  those  who  are  in  control 
of  the  affairs  of  the  public  schools  in  the  state. 
We  have  studied  with  care  and  interest  the 
decision  of  a  distinguished  ex-judge,  who,  at 
the  time  of  its  delivery,  was  superinteudent  of 
public  instruction  in  Kew  Tork  state,  and  on 
which  considerable  reliance  was  placed  by 
counsel  for  plaintiffs;  and  we  concur  in  mucli 
that  was  said  therein  by  him,  but  it  by  no 
means  follows  from  the  language  used  by  him 
that  had  he  then  been  on  the  bench  and  asked 
to  apply  the  strong  arm  of  the  equity  side  of 
the  court  he  would  have  found  the  matters 
that  he  says  "ought  not  to  be  persisted  in" 
sufficient  grounds  to  warrant  him  in  doing  so. 

The  policy  of  the  directors  of  the  Gnliitzin 
public  schools  of  discriminating  in  the  em- 
ployment of  teachers,  in  favor  of  persons  be- 
longing to  a  particular  class,  members  of  an 
exclusive  religious  order,  connected  by  vows 
and  organization  with  the  church  to  which  all 
the  members  of  the  board  belong,  indicates  to 
our  mind  a  reprehensible  Indifference  on  tbo 
part  of  the  directors  to  the  policy  of  the  law 
to  absolutely  divorce  all  matters  tending  to 
sectarianism'  from  the  public  schools.  But  it 
is  also  the  policy  of  the  school  law  of  this  state, 
which  lodges  in  the  directors  the  power  to  em- 
ploy teachers,  not  to  interfere  with  them,  in 
the  exercise  of  that  power  unless  it  be  arbitra- 
rily exercised  to  the  detriment  of  the  schools 
or  the  interference  with  the  rights  of  the  tax- 
payers and  while  it  is  apparent  to  us  that  these 
directors  were  influenced  and  controlled  in  the 
selection  of  teachers  by  their  religious  associa- 
tions and  connections,  yet,  it  being  conceded 
that  the  teachers  who  were  employed  were  effi- 
cient and  competent  instructors,  and  it  not 
being  proven  that  they  intruded  their  religious 
belief  in  the  form  of  religious  itastruction  or 
religious  observances  during  school  hours, 
there  is  neither  authority  in  the  law  nor  in  the 
decisions  for  us  to  say  that  the  selection  of  them 
by  the  directors  was  the  exercise  of  such  an 
arbitrary  discretion  as  would  warrant  the  court 
in  interfering^  at  this  date.  They  had  regular 
certificates  issued  by  the  county  superintend- 
ent, granted  after  an  examination;  they  con- 
tract£l  with  the  school  directors  to  teach  these 
schools;  had  already  taught  within  a  few  days 
of  six  mouths  when  this  proceeding  was  com« 
menced,  and  would  have  completed  the  term 
in  three  or  four  days  had  it  not  been  interrupted 
by  it.  Some  of  them  had  been  employed  in 
these  public  schools  for  years  uncomplained  of 
so  far  as  the  evidence  shows;  and,  while  this 
custom  would  not  make  it  lawful,  if  otherwise 
unlawful,  yet  we  could  not  disregard  it  if  the 
case  hinged  on  the  question  as  to  whether  the 
directors  had  exercised  an  arbitrary  discretion 

We  conclude  as  to  this  branch  of  tht  case. 


]80i 


HTBOHe  r.  School  Distbiot  ov  OALLiraEnr  BoBOveK. 


ttat  in  the  absence  of  proof  tbat  religioos  sec- 
tarian instruction  'was  imparted  by  them 
^uriDflr  school  hours,  or  religioas  sectarian  ex- 
ercises engaged  in,  we  cannot  restrain,  by  in- 
junction, members  of  the  order  of  Sisters  of  St. 
J'oseph  from  teaching  in  the  public  schools  in 
the  garb  of  their  order,  nor  the  school  directors 
from  employing  or  permitting  them  to  act  in 
tbat  capacity. 

The  use  of  the  public  school  bnilding  in  fm- 
partiog  religious  instruction  after  school  hours, 
in  the  manner  detailed  by  us  in  our  conclusions 
oi  fact,  18  not  only  a  violation  of  the  funda- 
viental  law  of  the  state  in  that  the  instruction, 
being  purely  and  essentially  sectarian  in  its 
4^aracter,  is  prohibited,  but  the  directors  ex- 
•ceeded  their  authority  in  permitting  any  such 
use  to  be  made  of  the  building.  It  is  very  clear 
to  us  tbat  the  prohibition  of  the  appropriation 
of  money  raised  for  the  support  of  public 
schools  to  sectarian  schools  includes  the  use  ot 
the  public  school  buildings,  erected  by  such 
mooey,  for  any  sectarian  purpose.  But  there 
is  a  further  reason  for  restraining  the  use  of 
the  public  school  buildings  for  this  purpose, 
«8  well  as  for  any  other  purpose  foreign  to 
public  school  instruction;  and  tbat  is  that  the 
building  having  been  erected  for  a  particular 
corporate  purpose,  the  corporate  authorities 
cannot  authorize  its  use  for  any  other,  and  any 
diversion  is  illegal,  and  must  be  restrained 
when  complained  of.  This  seems  to  be  the 
teudency  of  all  the  decisions  where  this  ques- 
tion bas  been  raised.  Our  school  law  (Act  of 
May  8,  1854)  gives  the  school  districts  the  ca- 
pacity of  bodies  corporate,  and  authorizes  the 
purciiase  of  such  real  and  personal  property  as 
may  be  necessary  for  the  establishment  and 
support  of  the  schools.  The  scboolhouses  and 
school  property  are  held  by  the  directors  as 
•corporate  bodies,  in  trust  for  the  uses  for  which 
they  were  erected  under  the  law  and  the  con- 
stitution, and  none  other;  and  under  the  fa- 
miliar and  well-known  principle  that  corpora- 
tions have  only  such  powers  as  are  within  the 
scope  of  their  charters,  they  cannot  permit  this 
property  to  be  used  for  any  other  purpose. 
The  use  for  which  these  buildings  were  held 
and  are  held  is  for  public  or  common  schools; 
and  while  it  might  be  argued  that  the  misuse 
complained  of  in  this  case  may  he  regarded  as 
incidental  to  the  primary  purpose  of  the  build- 
ing, and  that  the  purpose  is  innocent  and  pro- 
motive of  the  improvement  and  benefit  of  the 
pupils  participating  in  it,  nevertheless  it  is  a 
diversion  of  the  building  from  its  primary 
purpose  beyond  the  power  of  the  directors  to 
permit,  lliere  are  a  number  of  decisions 
bearing  on  this  question  but  the  principle  is  so 
<lear  to  us  that  we  will  not  burden  this  opinion 
iriih  quotations  from  them. 

The  use  of  the  public  school  building  by 
these  sisters  for  a  free  term  after  the  conclu 
sion  of  the  public  school  term,  to  be  conducted 
in  the  manner  they  had  previously  conducted 
similar  terms  In  the  building  belonging  to 
them,  would  be  a  plain  violation  of  the  law 
IS  just  laid  down,  by  us  that  would  not  be 
lolcnited,  for  that  would  be  a  misuse  of  the 
•chcHil  property  beyond  the  authority  of  the 
srhool  board  to  authorize,  and  not  permis- 
sible. 

While  It  is  true  tbat  the  evidence  of  the  In- 
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tent  to  conduct  a  private  term  of  school  in  the 
manner  indicated  at  the  conclusion  of  the 
public  term  is  slight,  yet  it  is  sufficient  to  war- 
rant Uie  apprehension  that  such  would  be  done 
unless  restrained.  Everything  that  we  have 
said  as  to  the  use  of  the  public  school  build- 
ings for  anv  other  than  common  school  pur* 
poses  would  apply  to  their  use  for  giving* 
music  lessons  to  private  pupils  therein,  wbica 
is  a  misuse  of  the  building  and  should  be  re- 
strained when  complained  of. 

The  fact  that  the  sisters  employed  as  teach- 
ers did  not  attend  the  sessions  of  the  teachers' 
institute  indicates  to  our  mind  a  lack  of  pro- 
fessional zeal  and  interest  in  their  employ- 
ment,  and  the  fact  that  they  closed  the*ir 
schools  on  church  holidays  indicates  that  pos- 
sibly their  zeal  as  members  of  the  church  was 
greater  than  their  professional  zeal,  but  these 
are  matters  concerning  which  they  must 
answer  to  their  employers — ^the  directors -and 
concerning  which  the  latter  must  answer  to 
their  constituents.  The  court  cannot  take  ac- 
tion on  such  matters  as  these  without  usurp- 
ing the  functions  of  the  school  directors,  and 
more  especially  since  it  was  in  evidence  by  the 
testimony  of  tne  sisters  that  there  is  nothing 
in  their  vows  or  elsewhere  to  prevent  them 
from  attending  the  teachers'  institutes  or 
teaching  on  church  holidays,  if  required  to  do 
so  bv  the  directors. 

There  were  other  matters  in  evidence  not 
affecting  the  main  question  involved  to  which 
the  preceding  suggestions  apply.  For  in- 
atance,  the  custom  of  the  children  of  address- 
ing the  teachers  as  "  Sister,"  is  the  same  ns  ex- 
ists in  societv  everywhere,  and  to  which  all  the 
counsel  conformed  on  the  trial  of  this  case. 
We  agree  with  counsel  for  plaintiffs  that  the 
custom  of  designating  the  teachers  by  a  name 
identifying  them  with  a  religious  order  is  not 
essential  to  school  discipline  and  i>ossibly  sub- 
versive of  it,  and  yet  it  is  too  plain  for  argu- 
ment that  it  is  not  within  the  province  of  the 
court  to  restrain  teachers  in  the  public  schools 
from  permitting  pupils  to  address  them  by 
such  titles,  there  being  no  rule  of  the  school 
requiring  the  pupils  to  do  so. 

We  obflerve  that  in  the  prayer  for  relief  we 
are  asked  to  restrain  the  directors  from  ''  em- 
ploying said  teachers  under  said  certificates  iS; 
sued  as  aforesaid  in  their  religious  or  sectsrian 
names,"  and  we  assume  this  was  intended  to 
be  the  subject  matter  of  a  separate  rulioc,  but 
it  would  be  inconsfstAot  with  our  ruling  on  the 
main  question  involved  co  make  the  injunc- 
tion perpetual  in  this  respect;  or,  in  other 
words,  to  say  it  is  lawful  to  employ  memberr 
of  the  order  of  Sisters  of  St.  Joseph  as  teacilv 
ers,  but  not  by  the  names  in  which  tho  cer^ 
tiflcates  issued  to  them  by  the  county  super- 
intendent were  mode  out. 

We  have  no  Jurisdiction  in  this  case  to  ex- 
press an  opinion  as  to  the  granting  of  certifi- 
cates as  aforesaid,  but  we  think  that  when 
members  of  this  religious  order  contract  for 
employment  in  secular  matters  that  it  ought  to 
be  in  their  secular  names,  instead  of  their 
"religious  or  sectarian  names;"  but  these 
views  do  not  give  us  jurisdiction  in  this  case 
to  restrain  the  defendant  directors  from  em- 
ploying them  under  the  certificates  issued  by 
the  county  superintendent  in  their  religious 
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names.  Ho'vcver.we  do  not  regard  tbls  as  of 
much  momeiii,  as  it  would  seem  from  a  ruling 
of  the  department  of  public  instruction,  of- 
fered in  evi(ietice,  that  ibis  matter  will  be 
regulated  by  the  county  superintendents  in  the 
future. 

Tbe  prayers  for  relief  in  tbis  case  are  so  gen- 
eral in  character  as  to  malie  it  difticult  to  for- 
mulate a  decree  covering  tbe  specific  grounds 
passed  upon  and  bindiog  upon  tbe  parties. 
We  sball  endeavor,  however,  in  this  respect  to 
follow  the  prayer  for  relief  as  closely  as  possi- 
ble, and,  as  we  have  on  our  findings  of  law 
and  facts,  to  so  place  our  conclusions  on  rec- 
ord as  to  facilitate  a  review  by  the  supreme 
court  of  every  feature  of  the  case,  in  order 
that  precedeots  may  be  established  for  future 
guidance  in  matters  which,  if  unsettled,  may 
seriously  impair  the  thoroughness  and 
efficiency  of  our  common  school  system. 

In  pursuance  of  the  matters  contained  in 
this  opinion,  it  is  directed  that  the  following 
decree  be  entered: 

And  now,  August  20,  1894,  this  case  having 
been  previously  beard  and  fully  considered,  it 
is  ordered  and  decreed  as  follows:  That  the 

Srelimiuary  injunction  heretofore  granted  be 
issolved  in  so  far  as  the  same  restrains  the 
school  district  of  Gallitzln  borough,  the  school 
directors  of  said  district,  and  their  successors 
from  employing  the  other  defendants  named 
in  the  bill  as  t«acben  in  said  public  schools 
under  the  certificates  issued  by  the  county  su- 
perintendent in  their  religious  names,  and  per- 
mitting said  teachers  to  remain  as  such  whil^ 
weajring  the  garb  of  the  order  of  Sisters  of 
St  Joseph,  and  in  so  far  as  it  restrains  the  said 
teachers  from  acting  in  the  capacity  of  teach- 
ers while  wearing  the  garb  of  said  order,  and 
it  is  also  dissolved  in  so  far  as  it  restrains  tbe 
said  teachers  from  permitting  the  pupils  to  ad- 
dress them  by  the  title  of  "Bister,"  or  a  visit- 
ing priest  as  **  Father." 

And  the  said  preliminary  injunction  is  made 
perpetual,  in  so  far  as  it  restrains  the  defend- 
ants from  permitting  tbe  use  of  the  catechisms 
of  tbe  Roman  Catholic  church  as  books  of  in- 
struction in  said  public  school  buildings  at 
any  time,  whether  during  school  hours  or  oth- 
erwise, and  from  using  the  said  catechisms  for 
•aid  purpose  therein,  and  from  giving  or  per- 
mitting any  religious  sectarian  instruction 
therein  at  any  time,  and  from  using  or  per- 
mitting the  use  of  tbe  public  school  property 
for  any  other  than  free,  common  achool  pur- 
poses. 

And  it  is  further  ordered  and  decreed 
that  the  defendants  pay  all  docket  costs  taied 
in  this  case  and  tbe  costs  of  their  witnesses 
and  service  of  subpoenas  thereon,  and  that 
the  plaintiffs  pay  the  costs  of  their  witnesses 
and  the  service  of  subpceoas  thereon. 

Mesgrt,  T«  H.  Baird  PatteraoBt  A.  D. 
Wilkint  and  H.  W.  Storey*  for  appellants: 

Payment  of  tbe  Sisters  of  St.  Joseph,  in 
this  case,  is  an  appropriation  of  tax  moneys 
and  giving  a  preference  to  religious  estab- 
lishment or  mode  of  worship,  or  a  distinction 
of  one  religious  sect  or  following  over  another. 

Such  misappropriation  of  tax  funds  and 
such  preference  to  one  sect  ia  clearly  forbid- 
den by  our  constitution. 

26  L.a  A. 


Spiff  T.  School  Directors  of  GaUiizin  Sehot^ 
Dist,  No.  7S,  September  Term,  1882,  of  Court 
of  Common  Pleas  of  Cambria  County,  Pa.; 
State  V.  Edgerton  Diet.  Board  of  Sdiool  Diet. 
No.  8,1  h.  a  A.  8d0,  76  Wis.  177;  ^ftad» 
V.  HaUock,  16  Nev.  385:  Cook  County  v.  tlii- 
eoffo  Industrial  8efiool  for  QirU,  135  111.  540; 
People  V.  Brooklyn  Board  of  Education,  1$- 
Barb.  410;  Synod  of  Dakota  v.  State,  14  L.  R 
A.  418,  2  S.  Dak.  866. 

From  the  facts  in  evidence  tbe  public  school* 
in  question  here  were  influenced,  managed, 
and  controlled  in  the  interest  of  the  Catholic^ 
church,  and  so  as  to  ^ve  a  preference  thereto- 
over  other  denominations  in  clear  violation  of 
the  letter  and  spirit  of  the  constitution. 

People  V.  Brooklyn  Board  of  EdueaUon,  eu^ 
pra;  Wharton  v.  Case  Twp.  Se/ux4  Direetorp- 
42  Pa.  868;  Diekinmm  Ikep.  t.  Idnn,  86  Pft. 
481. 

Messre.  David  L.  Krebbs*  F.  J.  0*Com-^ 
nor»  and  Kittell  A  liittle*  for  appelleea: 

The.<(e  findings  of  fact  by  tbe  Judge  dtting 
as  a  "master,  must  have  given  to  them  the- 
same  force  and  effect  as  would  be  given  to  the- 
flndinp  of  the  *'  master  "  appointed  to  hear 
the  evidence  and  report  the  facta. 

The  law  as  to  the  effect  of  a  master's  find-^ 
ings  of  fact  is  settled  by  a  score  of  decisions. 
It  must  stand  except  in  a  dear  case  of  error. 

KieoT^e  App.  62  Pa.  428;  Phillip^e  App.  6» 
Pa.  180;  Sprottire  App.  71  Pa.  187. 

These  provisions  of  our  fundamental  law 
secure  and  protect  equally  the  rights,  privi> 
leges,  and  immunities  of  the  memben  of  the* 
Sisterhood  of  St.  Joseph  with  those  of  anj' 
other  citizen  of  the  commonwealth. 

They  have  an  'inherent "  right  of  "  pur- 
suing tbeir  own  happiness,"  and  because  they 
'*  believe  in  the  beinf  of  a  Qod  and  a  future 
state  of  rewards  and  punishments,"  they  are 
qualifled  "in  pursuing  their  bappinefis"  to  filk 
any  office  or  place  of  trust  or  profit  whidk 
any  other  citizen  may  fill. 

Com.  ▼.  Sutherland,  8  Serg.  &  R.  14a 

Dean*  J.,  delivered  the  opinion  of  the 
court: 

This  bill  was  filed  to  restrain  the  school  di- 
rectors of  Gallitzln  borough  from  permiitinr 
sectarian  teaching  in  the  common  schools  or 
the  borough,  and  from  employing  aa  teachers 
sisters  or  members  of  the  Order  of  St.  Joseph, 
a  religious  society  of  the  Roman  Catbolie 
Church.  What  seem  to  us  the  most  material 
averments  of  the  bill  were  denied  in  the  ujf 
swer.  The  employment,  however,  of  the  mem^ 
bers  of  this  society,  was  admitted.  The  cour^ 
after  full  hearing,  found  as  a  fact,  "Tbero- 
was  no  evidence  of  any  religious  instruction  or 
reli^ous  exercises  of  any  character  whatever 
during  school  hours."  But  the  court  further 
found  that  after  school  hours  tbe  school  room 
was  used  by  the  teachers  in  imparting  Catholic 
religious  instruction  to  children  of  Catholic 
parents,  with  tbe  consent  of  or  by  request  of 
the  parents.  This  the  court  enjoined,  because- 
it  was  a  use  of  the  school  property  for  secta- 
rian purposes  after  school  hours.  Aa  to  the- 
fact  admitted,  that,  of  the  eij^bt  teachers,  six 
of  them  were  sisters  of  a  religious  order  of  the* 
Catholic  church,  and  while  teaching  wore  th^ 
habit  of  their  order,  the  learned  Judge  of  tte 
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eoart  below  says:     "  We  conclude,  as  to  this 
branch  of   the  case,  that  in   the  absence  of 

eroof  that  religious  sectarian  instruction  ^as 
nparted  by  them  during  school  hours,  or  re- 
ligioiis  sectarian  exercises  engaged  in,  we  can- 
not restrain  hy  iniunction  members  of  the 
firder  of  Bisters  of  St.  Joseph  from  teaching  in 
the  public  schools  in  the  garb  of  their  order, 
nor  the  school  directors  from  employing^  or 
permitting  them  to  act  in  that  capacity."  This 
legal  condusion  is  reached  after  a  very  able 
and  impartial  opinion,  in  which  the  facts  are 
leTiewed,  and  the  law  beariDg  on  the  question 
yery  fully  cited.  The  opinion  is  so  con  vinciDg 
that,  it  seems  to  ns,  it  must  compel  the  assent 
of  the  unprejudiced  mind,  whether  layman  or 
lawyer.  In  thus  expressing  our  full  accord 
with  the  learned  president  judge  of  the  court 
below,  we  intimate  no  opinion  as  to  the  wisdom 
€r  unwisdom  of  the  action  of  the  school  board 
In  selecting  six  Catholic  schoolteachers,  mem- 
bers of  an  ezclusiyely  religious  order.  In  this 
matter  was  involved  solely  the  exercise  of  dis- 
cretion by  the  school  board  in  the  performance 
of  an  official  duty,  for  which  they  alone  are 
responsible.  This  discretion,  when  it  does  not 
transgress  the  law,  is  not  reviewable  by  this  or 
any  other  court.  When  a  teacher  of  good 
moral  character  applies  for  a  school,  and  pre- 
•enta  a  certificate  of  qualification  as  to  schol- 
arship, and  aptness  to  teach,  that  is  an  end  of 
judicial  inquiry  into  the  action  of  the  board  in 
appointment,  because  the  law  makes  no  fur- 
ther inquisition  up  to  this  point 

The  burden  or  appellants'  complaint  here 
Is  set  out  in  the  eighth  assignment  of  error,  as 
follows:  "  The  court  erred  in  finding  that  the 
employment  of  the  Sisters  of  St.  Joseph  as 
teachers  in  the  public  schools,  and  their  acting 
as  such  while  wearing  the  distinctive  sectarian 
garb,  crucifixes,  and  rosaries  of  their  order  and 
pect,  could  not  be  enjoined."  Unquestionably, 
these  women  are  Catholics,  strict  adherents  of 
that  faith,  believing  fully  in  its  distinctive 
creed  and  doctrine.  But  this  does  not  disqual- 
ify them.  Our  constitution  nesratives  any 
assertion  of  incapacity  or  ineligibility  to  office 
because  of  religious  belief.  Article  1  of  the 
Bill  of|  Rights  declares;  "AU  men  have  a 
natural  and  indefeasible  right  to  worship 
Almighty  Gk)d  according  to  the  dictates  of 
their  own  conscience;  ...  no  human  author- 
ity can  in  any  case  whatever  control  or  inter- 
fere with  the  rights  of  conscience."  If.  by 
law,  any  man  or  woman  can  be  excluded  from 
public  office  or  employment  because  be  or  she 
IB  a  Catholic,  that  is  a  palpable  violation  of  the 
spirit  of  the  constitution;  for  there  can  be,  in 
a  democracy,  no  higher  penalty  imposed  upon 
one  holding  to  a  particular  religious  belief  than 
perpetual  exclusion  from  public  staHon  be- 
cause of  it.  Men  may  disoualify  themselves 
by  crime,  but  the  state  no  Icmger  disqualifies 
because  of  religious  belief.  We  cannot  now, 
even  if  we  wanted  to,  in  view  of  our  law,  both 
faodamental  and  statutory,  go  back  a  century 
or  two  to  a  darker  age,  and  establish  a  reli/^- 
ioQs  test  as  a  qualification  for  office.  In  this 
case  the  school  board  committed  no  unlawful 
act  in  selecting  these  Catholic  women  as  teach- 
ers, because,  by  moral  character  and  certified 
attainments,  they  were  qualified,  and  their  re- 
ligion did  not  dlsqualiiy.    The  board   may 
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have  thought  that,  because  of  their  previous 
training  and  discipline,  tbey  were  specially 
qualifl^  as  teachers,  just  as  Protestant  school 
boards  sometimes  think  graduates  of  particu- 
lar schools  or  colleges  malce  the  best  teachers; 
but  there  is  no  proof  that  they  ^ere  appointed 
because  they  were  Catholics,  in  preference  to 
others  as  well  or  better  qualified,  but  not  mem- 
bers of  that  church.  It  appears  that  the  mem- 
bers of  the  school  board  are  Catholics.  The 
voters  of  the  borough  number  between  four 
and  five  hundred,  and  all  but  about  fifty  of 
these  are  Catholics.  Under  such  circum- 
stances, it  is  probable  that  often  the  board  will 
be  wholly  Catholic,  just  as  we  see  all  o^er  the 
commonwealth,  in  school  districts  largely 
Protestant,  the  whole  board  composed  of  non- 
Catholics.  We  suppose,  in  many  cases,  the 
Catholic  school  director  is  of  the  opinion  that 
the  schools  and  colleges  controlled  by  his 
church  train  the  best  teachers.  The  protestant 
director  is  of  an  opposite  opinion,  and  prefers 
as  teachers  those  educated  in  Protestant  de- 
nominational schools  or  colleges.  Inevitably, 
in  a  popular  government  by  the  majority, 
public  institutions  will  be  tinged  more  or  less 
by  the  religCous  proclivities  of  the  majority; 
but,  in  all  cases  where  a  discretion  is  reposed 
by  law,  we  must  assume,  in  the  absence  of  evi- 
dence to  the  contrary,  that  the  public  officer 
has  performed  bis  duty.  We  cannot  infer, 
from  the  mere  fact  that  a  school  board  com- 
posed of  Catholics  has  selected  a  majority  of 
Catholic  teachers,  that  therefore  it  has  unlaw- 
fully discriminate  in  favor  of  Catholics,  be- 
cause the  selection  of  Catholic  teachers  is  not 
a  violation  of  law,  or,  which  is  the  same  thing, 
is  not  an  abuse  of  discretion.  Unless  this  be 
the  case,  no  court  has  power  to  revise  the  ex- 
ercise of  this  discretion,  for  the  yery  sufficient 
reason  that  the  law  has  not  made  the  court 
school  directors,  while  it  has  devolved  on  six 
citizens  of  Gallitzin  borough  the  duties  of  that 
office. 

Nor  does  the  fact  that  these  teachers  con- 
tributed all  their  earnings  beyond  their  sup- 
port to  the  treasury  of  their  order,  to  be  used 
for  religious  purposes,  have  any  bearing  on  the 
question.  It  is  none  of  our  business,  nor  that 
of  these  appellants,  to  inquire  into  this  matter. 
American  men  and  women,  of  sound  mind  and 
twenty-one  years  of  age,  can  make  such  disposi- 
tion of  their  surplus  earnings  as  suits  their  own 
notions.  We  might  as  well,  so  far  as  any  law 
warranted  it,  inquire  of  a  lawyer,  before  ad- 
mitting him  to  the  bar,  what  he  intended  to  do 
with  his  surplus  fees,  and  make  his  answer  a 
test  of  admission.  What  he  did  with  his 
money  could  in  no  way  affect  his  right  to  be 
sworn  as  an  officer  of  this  court.  Therefore, 
it  would  be  impertinence  in  us  to  inquire. 

But  it  is  further  areued  that,  if  the  appoint- 
ment of  these  Catholic  teachers  was  lawful, 
they  ought  to  be  enjoined  from  appearing  in 
the  school  room  In  the  habit  of  their  order.  It 
may  be  conceded  that  the  dress  and  crucifix 
impart  at  once  knowledge  to  the  pupils  of  the 
religious  belief  and  society  membership  of  the 
wearer.  But  is  this,  in  any  reasonable  sense  of 
the  word,  ''sectarian'*  teaching,  which  the  law 
prohibits?  The  religious  belief  of  many  teach- 
ers, all  over  the  commonwealth,  is  indicated 
by  their  apparel.    Quakers  or  Friends.  Cm- 


2i3 


PSRirSTLyAKlA  BOFBEMB  CoUBT. 


Kov., 


nish,  D'jDkards,  and  other  lects,  -wear  gar- 
ments vfhieh  at  once  disclose  tbeirmembcrsoip 
in  a  leliaious  sect.  Ministers  or  preachers  of 
many  Protestant  denominationa  wear  a  dis- 
tioctively  clerical  garb.  No  one  has  yet 
thought  of  excluding  them  as  teachers  from  the 
school  room  on  the  ground  that  the  peculiarity 
of  their  dress  would  teach  to  pupils  the  dis- 
tinctive doctrines  of  the  sect  to  which  they  be- 
longed. The  dress  is  but  the  announcement 
of  a  fact, — that  the  wearer  holds  a  particular 
religious  belief.  The  religious  belief  of  teach- 
ers and  all  others  is  generally  well  known  to 
the  neighborhood  and  to  pupils,  even  if  not 
made  noticeable  in  the  dress,  for  that  belief  is 
not  secret,  but  is  publicly  professed.  Are  the 
courts  to  decide  that  the  cut  of  a  man's  coat  or 
the  color  of  a  woman's  gown  is  sectarian  teach- 
ins,  because  they  indicate  sectarian  religious 
belief?    If  so,  then  they  can  be  called  upon  to 

fo  further.  The  religion  of  the  teacher  being 
nown,  a  pure,  unselfish  life,  exhibiting  itself 
in  tenderness  to  the  young,  and  helpfulness  for 
the  suffering,  necessarily  tends  to  promote  the 
religion  of  the  man  or  woman  who  lives  it.  In- 
sensibly, in  both  young  and  old,  there  is  a  dis- 
position to  reverence  such  a  one^  and  at  least, 
to  some  extent,  consider  the  life  as  the  fruit  of 
the  particular  religion.  Therefore,  irreproach- 
able conduct,  to  that  degree,  is  sectarian  teach- 
ing. But  shall  the  education  of  the  children 
of  the  commonwealth  be  intrusted  only  to  those 
men  and  women  who  are  destitute  of  any  re- 
ligious belief?  Our  recollection  extends  back 
almost  to  the  beginning  of  the  common  school 
system  of  the  commonwealth.  In  many  coun- 
ties, there  never  was  a  time  when  ministers  of 
Protestant  sects  were  not  frequently  selected 
as  teachers.  Some  of  them  wore  in  the  school 
room,  where  children  of  Catholic  parents  were 
pupils,  a  distinctively  clerical  garb.  When  the 
office  of  county  superintendent  was  first  cre- 
ated in  1854,  in  many  counties,  preachers  were 
chosen  to  fill  the  office.  The  present  state  su- 
perintendent of  public  instruction  is  a  Protest- 
ant preacher.  I^  is  fair  to  presume  that  high 
moral  character,  the  result  of  Christian  secta- 
rian teaching,  as  well  as  scholarly  attainments, 
prompted  their  selection.  Ordination  vows 
binding  them  to  a  particular  creed  were  con- 
siderecl  no  disqualification.  It  was  not  as- 
summed  that  the  fact  of  membership  in  a  par- 
ticular church,  or  consecration  to  a  reliirious 
life,  or  the  wearing  of  a  clerical  coat  or  neck- 
tie, would  turn  the  schools  into  sectarian  in- 
stitutions. In  the  60  years  of  existence  of  our 
present  school  system,  this  is  the  first  time  this 
court  has  been  asked  to  decide,  as  matter  of 
law,  that  it  is  sectarian  teaching  for  a  devout 
woman  to  appear  in  a  school  room  in  a  dress 
peculiar  to  a  religious  organization  of  a 
Christian  church.  We  decline  to  do  so.  The 
law  does  not  so  say.  The  legislature  may,  by 
statute,  enact  that  all  teachers  shall  wear  in 
the  school  room  a  particular  style  of  dress,  and 
that  none  other  shall  be  worn,  and  thereby  se- 
cure the  same  uniformity  of  outward  appear- 
ance as  we  now  see  in  city  police,  railroad 
trainmen,  and  nurses  of  some  of  our  large  hos- 
pitals. But  we  doubt  if  even  this  would  re- 
press knowledge  of  the  fact  of  a  particular  re- 
ligious belief.  That,  if  the  teacher  had  any. 
would  still  be  effectively  taught  by  unselfish 
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devotion  to  duty.  No  mere  signiflcanoe  or  in- 
significance of  garb  could  conceal  it.  The 
daily  life  would  either  exalt  or  make  obnox- 
ious the  sectarian  belief  of  the  teacher. 

After  a  most  careful  consideration,  we  sea 
nothing  of  merit  in  any  of  the  assignments  of 
error  which  have  beei^  so  earnestly  pressed  in 
the  argument. 

The  decree  is  affirmed  and  appeal  dismissed, 
at  costs  of  appellants. 

Williams*  J.,  dissenting: 

I  can  go  with  my  brethren  on  all  the  ques- 
tions involved  io  this  case,  save  one.  I  cordi- 
ally assent  to  the  proposition  that  teachers 
should  be  selected  for  the  common  schools  be- 
cause of  their  fitness,  and  not  because  of  their 
religious  belief  or  their  church  affiliation.  I  am 
glad  that  in  this  state  and  in  this  country  the 
rights  of  conscience  are  no  less  sacr^  than  the 
rights  of  property,  and  that  test  oaths  and  re- 
ligions disqualifications  belong  to  a  period 
further  back  than  the  memory  of  the  present 

generation  can  reach.  I  hope  they  may  never 
e  restored.  But  the  constitution  and  laws  of 
this  commonwealth  provide  for  open  free 
schools,  for  all  children  of  the  proper  age. 
that  sliall  be  secular  in  character;  schools 
in  which  the  consciences  and  the  Fertarian 
bias  of  both  parents  and  children  shall  be  re- 
spected, or  at  least  not  interfered  with.  Their 
purpose  is  to  provide  an  elementary  education 
that  will  help  to  fit  the  rising  generation  for 
actual  business,  and  the  duties  and  privileges 
of  citizenship.  Is  the  public  school  in  the  thr- 
ough of  Galfitzin  ao  conducted?  It  is  a  school 
with  eight  departments,  and  a  separate  teacher 
for  each.  Tlie  eight  teachers  are  members  of 
the  same  church  or  sect  This  is  unusual,  but 
not  unlawful.  Six  of  these  teachers,  presid- 
ing over  six  of  the  departments,  are  nuns  of 
the  Sisterhood  of  St.  Joseph.  They  have  re- 
nounced the  world,  their  own  domestic  rela- 
tions, and  their  family  names.  They  have 
also  renounced  their  property,  Uieir  right  to 
their  own  earnings,  and  the  airection  of  their 
own  lives,  and  tound  themselves  by  solemn 
vows  to  the  work  of  the  church,  and  to  obe 
dience  to  their  ecclesiastical  superiors.  They 
have  ceased  to  be  civilians  or  secular  persons. 
They  have  become  ecclesiastical  persons, 
known  by  religious  names,  and  devoted  to  re- 
ligious work.  Among  other  methods  by 
which  their  separation  from  the  world  is  em- 
phasized, and  their  renunciation  of  self  and  sub- 
jection to  the  church  is  proclaimed,  is  the 
adoption  of  a  distinctly  religious  dress.  This 
is  strikingly  unlike  the  dress  of  their  sex, 
whether  Catholic  or  Protestant.  Its  use  at  all 
times  and  in  all  places  is  obligatory.  Tbey 
are  forbidden  to  modify  it.     Wherever  they 

50,  this  garb  proclaims  their  church,  their  or- 
er,  ana  their  separation  from  the  secular 
world,  as  plainly  as  a  herald  could  do  if  they 
were  constantly  attended  by  sudb  a  person. 
The  question  presented  on  this  state  of  facts 
is  whether  a  school  that  is  filled  with  religious 
or  ecclesiastical  persons  as  teachers,  who 
come  to  the  discharge  of  their  daily  duties 
wearing  their  ecclesiastical  robes,  ana  hung 
about  with  the  rosaries  and  oUier  devices  pe- 
culiar to  their  church  and  order,  is  not  neces- 
sarily dominated  by  sectarian  influences,  and 
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obDoxlons  to  the  spirit  of  the  constitntiooal 
provisions  acd  the  scbooi  laws?  This  is  Dot  a 
<luestioD  about  taste  or  fashion  in  dress,  nor 
about  the  color  or  cut  of  a  teacher's  clothing. 
If  it  was  only  this,  I  would  favor  the  lar^i^est 
liberty.  It  is  deeper  and  broader  than  this. 
It  is  a  question  over  the  true  intent  and  spirit 
of  oar  common  school  system,  as  disclosed  in 
the  proyisions  referred  to.  If  this  is  a  proper 
administration  of  the  school  laws  in  Gallitzin 
it  would  be  equally  so  in  any  other  school  dis- 
trict of  the  state;  and  if  every  common  school 
was  presided  over  by  ecclesiastics,  in  their  dis- 
tincttve  ecclesiastical  robes,  supplying  pupils 
with  copies  of  their  church  catechism  on  ap- 
plication, and  teaching  it,  before  and  after 
school  hours,  to  all  who  chose  to  remain  for 
that  purpose,  it  seems  to  me  very  plain  that 
the  common  schools  would  cease  to  be  such, 
and  would  become,  to  all  practical  intents  and 
purposes,  parochial  schools  of  the  church 
whose  ecclesiastics  presided  oyer  them. 

Clergymen  sometimes  wear  on  the  street  a 
coat  or  bat  that  affords  some  evidence  of  their 
profession,  but  they  do  not  appear  in  churchly 
robes  when  about  their  daily  work,  or  in  any 
carb  that  points  out  the  church  to  which  they 
belong,  or  the  creed  to  which  they  adhere. 
But  these  six  teachers  in  Gallitzin  do  just 
that.  They  wear  and  must  wear,  at  all  times, 
a  prescribed,  UDchao/^able,  ecclesiastical  dress 
which  was  plainly  intended  to  proclaim  their 
Bonsecular  and  religious  character,  their  par- 
ticular church  and  order,  and  their  separation 
from  the  world.  They  come  into  the  schools, 
not  as  common  school  teachers  or  as  civilians, 
but  as  the  representatives  of  a  particular  order 
in  a  particular  church,  whose  lives  have  been 
dedicated  to  religious  work  under  tue  direction 
of  that  church.  Now,  the  point  of  the  objec- 
tion is  not  that  their  religion  disqualifies  them. 
It  does  not.  Nor  is  it  thought  that  church 
membership  disqualifies  them.  It  does  not. 
It  is  not  that  holding  an  ecclesiastical  office  or 
position  disqualifies,  for  it  does  not.  It  is  the 
introduction  into  the  schools,  as  teachers,  of 
persons  who  are  by  their  striking  and  distinct- 
ive ecclesiastical  robes,  necessarily  and  con- 
stantly asserting  their  membership  in  a  partic- 
ular church,  and  in  a  religious  order  within 
that  church,  and  the  subjection  of  their  lives 
to  the  direction  and  control  of  its  officers.  No 
priest  or  bishop  in  full  canonical  dress  more 
plainly  declares  his  church,  and  his  office  there- 
io,  than  do  these  nonsecular  and  ecclesiastic 
persons  when  they  come  into  the  school  room 
of  a  secular  public  school  wearing  the  peculiar 
vniform  and' insignia  of  their  sisterhood.  The 
comoDon  schools  are  supported  by  general  tax- 
ation. The  Catholic  and  the  Protestant,  the 
Jew  and  the  infidel,  help  support  them,  and 
have  an  equal  right  to  their  benefits.  The 
common  schools  cannot  be  used  to  exalt  any 
£iven  church  or  sect,  or  to  belittle  or  override 
U;  but  they  should  be,  like  our  political  insti- 
tutions, free  from  ecclesiastical  control  and 
from  sectarian  tendencies.  Is  the  public 
school  of  Gallitzin  such  a  one?  The  Protest- 
ant children  of  that  burough  do  not  think  so. 
Their  parents  do  not  think  so,  as  appears 
most  plainly  by  this  litigation.  The  direct- 
ors evidently  did  not  think  so,  for  they 
repulsed  the  motheia  who  came  to  them  to 
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beg  that  their  children  might  be  put  ia  a  de- 
partment not  presided  over  oy  one  of  these  ec- 
clesiastical persons.  The  learned  judge  of  the 
court  below  did  not  think  so,  for  he  enjoined 
against  the  teaching  of  the  catechism,  and  all 
other  sectarian  instruction,  but  he  left  the  ec- 
clesiastics in  full  charge.  With  faces  averted 
from  the  world  they  have  renounced;  wear- 
ing their  peculiar  robes,  which  tell  or  their 
church,  their  order,  and  their  subordination 
to  the  ffuidance  of  their  ecclesiastical  superiors: 
using  uieir  religious  names,  aod  addressed  by 
the  designation  **8ister," — they  direct  the 
studies  and  deportment  of  the  children  under 
their  care,  aa  ecclesiastical  person^.  They 
cannot,  or  tttey  will  not,  attend  teachers'  in- 
stitutes. They  have  no  touch  with  those  en- 
gaged in  the  same  pursuit  about  them.  They 
do  not  attend  public  ezaminntions:  but,  ex- 
amined in  the  seclusion  of  the  * 'mother  house" 
of  their  order,  after  having  been  selected  by 
the  "sister  superior"  in  compliance  with  the 
written  request  of  the  directors,  they  come  to 
their  work  as  a  religious  duty,  and  their  wages 
pass,  under  the  operation  of  their  vows,  into 
the  treasury  of  the  order.  If  a  school  so  con- 
ducted is  not  dominated  by  sectarian  influ- 
ence, and  under  sectarian  control,  it  is  not 
easy  to  see  how  it  could  be.  If  in  some  neigh- 
boring borough  the  several  departments  of  the 
public  school  should  be  filled  by  Episcopal 
clergymen  as  teachers,  who  should  appear 
only  in  their  canonical  robes,  and  with  their 
prayer  books  suspended  from  their  necks,  and 
if  Catholic  parents  of  children  entitled  to  ad- 
mission into  the  school  should  appeal  to 
the  courts  for  relief  for  their  children  from 
the  presence  and  intiuenceof  ecclesiastics  who 
insisted  upon  keeping  the  name  of  their  church, 
and  their  relation  to  it,  before  the  minds  of 
their  pupils,  I  should  no  more  doubt  their 
right  to  such  relief  than  I  can  doubt  the  right 
of  the  plaintiffs  in  this  case. 


David  M.  BUTTS,  Exr.,  etc.,  of  Ruth  B. 
Armor,  Deceased, 

V. 

Monroe  ARMOR  et  oL 

(164  Pa.  78.) 

Neither  the  president,  Judffe.  nor  the 
two  associate  Jud^s  of  a  court  of  com- 
mon pleas*  witbout  oonsultatlon  of  all  as  a 
court,  can  enter  a  valid  Judgment  or  order  in  a 
case  after  adjoummeot  of  the  oomt,  where  a 
yerdlct  was  rendered  in  the  case  and  aotloos  for 
new  trial  and  for  Judgment  nonoZ)8tont>*.v«redfcto 
were  made  and  left  undeolded  on  adjournment. 

(Octoher  1,  ISQi.) 

CROSS- APPEALS  from  Judgments  of  the 
Court  of  Common  Pleas  for  Centre  County 
and  from  a  decree  of  the  Orphan's  Court  of 
Centre  County  rendered  in  a  proceeding  to  test 
the  validity  of  the  ivill  of  Ruth  B.  Armor,  de- 
ceased.   Reversed, 

NoTB.— The  Bubjeot  of  a  quorum  or  majority  of 
a  court  oonslstinflr  of  several  Judges  has  been  dis- 
cussed in  but  few  oases.  Of  these  an  1mi>ortant  one 
is  Williams  ▼•  Benet  (&  a)  U  L.  B.  A.  OS. 


See  also  43  L.  R.  A.  845. 
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The  facts  are  stated  in  the  opinion. 

Messrs.  Beaver  A  Dale,  for  plaintiff: 

In  view  of  all  the  circumstances  of  the  case 
this  court  cannot  upon  a  final  review  of  it, 
answer  the  question  propounded  to  the  chan- 
cellor in  the  court  below  in  any  different  way 
from  that  in  which  he  answered  it. 

Van  AM  v.  Hunter,  6  Johns.  Ch.  148,  1  L. 
ed.  1038;  Wilson  v.  Mitchell.  101  Pa.  495; 
Tanlley  v.  Cuthbertson,  108  Pa.  395,  56  Am. 
Rep.  218;  Eddey's  App.  109  Pa.  407;  PensyTs 
Estate,  167  Pa.  495;  Miller  v.  Oestrich,  157  Pa. 
264. 

The  question  as  to  whether  or  not  the  testi- 
mony in  any  given  case  in  an  issue  devisavit  vel 
turn  amounts  tosut!lcient  to  submit  to  the  Jury 
has  been  regarded  by  this  court  as  a  peculiar 
one  and  the  court  has  referred  to  the  trial  Judge 
as  a  chancellor  and  the  testimony  given  for  the 
purpose  of  informing  his  conscience  as  a  chan- 
cellor. 

A  decision  of  the  associate  Judges  upon  a 
point  of  law,  either  in  the  course  of  a  trial  or 
at  the  end  of  a  trial,  when  the  court  charged 
the  jury,  would  lead  to  endless  confusion  and 
an  nosolute  miscarriage  of  justice. 

Eolb's  Case,  4  Walts.  154;  Qlemorgan  Iron 
Co.  V.  Snyder,  84  Pa.  897;  Beiber  v.  Boos,  110 
Pa.  594,  Leib  v.  Oom.  9  Watts.  200. 

Messrs.  Samnel  Gnstine  Thompson*  C. 
Me  Bower,  and  Ellis  L.  Orris*  for  defend- 
SBts; 

The  reserved  point  states  no  point  of  law,  and 
Ir  therefore  bad;  it  reserves  the  very  fact  it 
sabmits. 

Wilson  T.  The  Tusear&ra,  25  Pa.  317;  Henry 
T.  Beilman,  114  Pa.  499;  Winchester  v.  Bennett, 
64  Pa.  510;  Wilde  y.  Trainer,  59  Pa.  489;  Com, 
V  McDoweU,  86  Pa.  877. 

The  action  of  the  president  Judge,  in  direct- 
ing judgment  for  plaintiff  non  ^tante  ftere- 
dicto,  was  error: 

1.  Because,  when  he  submitted  the  facts  of 
testamentary  capacitv  and  undue  influence  to 
the  jurv,  his  Judicial  function  was  exhausted. 

Norm  American  Oil  Ch.  v.  Forsyth  Bros,  dh 
Ch.  48  Pa.  291 ;  Patton  t.  Pittsburgh,  0.  <t  St. 
L.  R.  Go.  96  Pa.  169. 

2.  Because  no  question  of  law  had  been  dis- 
tinctly stated,  and  properly  reserved. 

Eenry  v.  Beilman,  114  Pa.  601;  Wilson  T. 
The  Tusearora,  supra;  Irwin  v.  Wickcrsham, 
25  Pa.  816;  Buckley  v.  Dvff,  111  Pa,  223;  In- 
gvirer  Printing  db  Pub.  Uo.  v  Bice,  106  Pa. 
623. 

3.  Because  the  attempted  judgment  had  no 
verdict  to  support  it. 

Robinson  v.  Myers,  67  Pa.  9;  Morris  v. 
Ziegler,  71  Pa.  450;  Qlading  v.  Frick,  88  Pa. 
461. 

4.  Because  the  court's  proper  and  only  rem- 
edy, if  the  verdict  was  unsatisfactory,  was  in 
granting  a  new  trial. 

North  American  Oil  Co.  T.  Forsyth  Bros,  db 
Co.  supra. 

The  associate  Judges  have  co-ordinate  power 
with  the  president  judge. 

Van  Vliet  v.  Conr<ui,  95  Pa.  494;  Com.  v. 
Krt^der,  1  Pennyp.  143;  Reiber  v.  Bco%  110  Pa. 
594:  Leister's  Arrp.  20  W.  N.  C.  224;  Hamlin  v. 
Peck,  135  Pa.  493;  Const.  1790,  art.  5,  k^  5;  Act 
of  April  14,  1834;  §§  20,  43,  P.  Laws,  844; 
Const.  1838.  art.  5,  §  8;  Const.  1874,  art.  5, 

96  L.  R  A. 


SSS  4,  6;  Ricfiardson  v.  Stewart,  SSerg.  &  R.  85; 
Smith  V.  Com.  54  Pa.  211.  93  Am.  Dec.  688; 
C^Mara  v.  Com.  75  Pa.  424;  ^  lAfwistoten'M 
Road,  84  Pa.'4l0;  Leib  v.  Com.  9  Watts,  218; 
Com.  V.  Dumbauld,  97  Pa.  295. 

The  same  law  that  places  these  associates  on 
the  bench  of  the  common  pleas,  places  them  in 
the  orphans'  court  and  clothes  them  with 
powers  equal  to  those  of  the  president. 

Buckalew.  Pa.  Const.  148;  (/Mara  v.  Cam. 
tupra. 

The  associates  have  the  undoubted  right  to 
file  an  additional  decree  if  deemed  necessary 
by  them  to  more  fully  illustrate  their  position. 

Leister^s  App.  supra. 

Dean,  J.,  delivered  the  opinion  of  the 
court: 

These  appeals  were  argued  from  one  paper 
book.  They  are  so  woven  together  in  the 
proceedings  in  the  court  below  that  the  ques- 
tions in  dispute  will  be  disposed  of  in  one 
opinion. 

Personal  imputations  on  the  motives  of  a 
judge  who  has  rendered  an  adverse  judgment 
alleged  to  be  erroneous  add  nothing  to  the 
force  of   counsers  argument.    They  often 
tend  to  render  obscure  meritorious  objections, 
and  afford  us  no  help  in  passing  on  the  real 
contention.    Our  judgments  must  be  founded 
on  something  of  more  substance  than  sus- 
pected  motives.     A  brief  statement  of  the 
material  facts,  as  gathered  from  this  record, 
will  largely  aid  in  an  intelligent  Judgment. 
On  the  20th  of  February,  1890,  Ruth  B.  Ar- 
mor, the  testatrix,  being  then  about  ninety 
years  of  age,  made  her  will.    She  was  pos- 
sessed of  a  very  considerable  estate,  which 
she  divided  among  her  five  children,  one  of 
whom,  a  daughter,  Eliza,   was  married  to 
David  M.  Butts.     The  shares  of  all,  except 
Mrs.  Butts,  were  bequeathed  to  David  K. 
Butts  as  trustee.     He  was  also  appointed  sole 
executor.     In  less  than  a  year  after  the  exe- 
cution of  the  will  the  testatrix  died.     The 
legatees,   except  Mrs.  Butts,   contested   the 
will,  on  the  ground  that  the  testatrix  was  of 
unsound  mind  at  the  date  of  its  execution, 
and  that  she  had  been  induced  to  make  it  by 
the  undue  influence  of  her  son-in-law,  D.  M. 
Butts.     Much  testimony  was  taken,  and  after 
due  consideration  the  orphans'court  directed 
an  issue  to  be  tried  in  the  common  pleas,  to 
determine  whether  the  testatrix  was  possessed 
of  sufflcient  mental  capacity  to  execute  the 
will,    but   refused    an   issue   to   determine 
whether  it  had  been  procured  by  undue  in- 
fluence.    From  so  much  of  the  decree  as  re- 
fused an  issue  on  the  question  of  undue  in- 
fluence the  contestants  appealed  to  this  court. 
We.  being  of  opinion  that  the  court  erred  in 
refusing  an  issue  on  tlie  second  question,  di- 
rected that  an  issue  be  awarded  as  to  both 
{Re  Armor's  Kntate,  154  Pa.  517),  which  was 
accordingly  done,  and  the  case  came  on  for 
trial  in  the  common  pleas  September  4,  1893. 
The  judges  on  the  bench  were  President  Judife 
A.  O.  Furst,  and  his  associates,  Thomas  P. 
Kiley  and  C.  A.  Faulkner.     Many  witnesses 
testified  as  to  the  mental  capacity  of  testatrix, 
and  to  facts  bearing  on  the  averment  of  un- 
due influence.     The  trial  lasted  four  days. 
The  evidence  on  both  questions  was  sub* 
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tnitted  to  the  jury,  wbo  were  instructed,  if 
they  found  for  defendants,  to  specify  in 
their  verdict  whether  the  testatrix  was  not  of 
40und  mind,  or  whether  the  will  was  made 
when  she  was  under  undue  influence.  The 
jury  found  a  verdict  for  defendants,  and 
further  found  that  Mrs.  Kuth  B.  Armor  was 
Dot  of  sound  mind.  At  the  close  of  the  testi- 
mony, tlie  court  made  the  following  reserva- 
tion :  **  Whether  there  is  any  evidence  upon 
which  defendants  are  entitled  to  recover." 
The  verdict  was  recorded  to  the  4th  of  Sep- 
tember, 1893,  and  on  the  11th,  on  motion  of 
plaintiff's  counsel,  a  rule  for  a  new  trial  was 
4Lwarded,  reasons  to  be  filed  within  ten  days, 
^me  day,  on  motion  of  same  counsel,  rule 
was  awarded  upon  defendants  to  show  cause 
why  iudgnient  should  not  be  entered  on  ver- 
dict for  plain tiifs  non  obstante  veredicto  on 
poin*^s  reserved.  On  September  16th  follow- 
ing, reasons  for  a  new  trial  were  filed.  On 
October  13,  1893,  in  vacation,  without  con- 
sultation with  his  associates,  Judge  Furst,  in 
an  opinion  filed,  entered  judgment  on  the 
point  reserved  for  the  plaintiff.  On  October 
19,  1893,  Jti^es  Riley  and  Faulkner,  with- 
out consultation  with  Judge  Furst,  filed  an 
opinion  overruling  the  judgment  on  the  re- 
served point  entered  bv  him,  and  directed 
judgment  to  be  entered  thereon  for  defend- 
ants, and  further  directed  the  prothonotary  to 
^xrtify  this  judgment  to  the  orphans'  court. 
Then,  on  October  80,  1893,  Jttdge  Furst  filed 
a  supplementary  opinion,  in  which  he  makes 
the  following  decree:  '^We  hold  the  rule, 
as  matter  of  law,  that  the  evidence  in  the 
«au8e  on  part  of  contestants  is  wholly  insuf- 
ficient in  law  to  submit  to  the  jury  upon 
either  issue ;  and  we  further  hold,  upon  all 
the  evidence  in  the  cause,  that  the  evidence 
is  insuflScient  to  sustain  a  verdict  against  the 
will  of  Ruth  B.  Armor,  deceased.  And  we 
therefore,  in  accordance  therewith,  modify 
our  former  judgment  entered  on  the  13th  of 
October  instant,  and  in  lieu  thereof,  and  as  a 
fubstitute  therefor,  we  set  aside  the  verdict ; 
and  we  further  direct  that  the  clerk  of  the 
oourt  enter  this  judgment  and  decree  of  rec- 
ord, vacating  decree  heretofore  made  by  said 
oourt  for  a  feigned  issue  to  determine  the 
validity  of  the  will  of  Ruth  B.  Armor,  de- 
oeased.*  This  decree  the  prothonotary  of  the 
•common  pleas  was  directed  to  certify  to  the 
orphans*  court,  which  being  done.  Judge 
Furst,  as  president  judge  of  tliat  court,  made 
this  decree :  "  And  now,  October  30,  1893, 
the  court  of  common  pleas  having  certified  to 
us  upon  the  trial  of  said  issue  heretofore 
awarded  by  the  president  jud^e  of  this  court 
that  the  evidence  upon  the  trial  thereof  was 
wholly  insufficient  in  law  to  submit  to  the 
jury  upon  either  issue,  and  that  under  all 
the'evidence  no  verdict  against  the  will  can 
be  sustained,  and  thereupon  having  certified 
to  us  their  opinion  with  the  request  that  we 
vacate  said  order  for  an  issue,  we  do  now,  in 
accordance  therewith,  vacate  and  annul  our 
former  order  and  decree  awarding  an  issue 
dmmvii  vel  non,  and  the  same  is  hereby  va- 
cated and  set  aside,  and  the  clerk  is  directed 
to  certify  this  decree  to  the  prothonotary,  to 
be  entered  by  him  in  the  record  of  said  suit, 
and  issue  is  refused."    Then,  on  February 
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22,  1894,  the  afmodate  jiid^lrefly  by  form&l  de- 
cree, with  reason  therefor,  overruled  the  last 
decree  of  the  president  judge. 

The  appeals  raise  this  question  :  Whether 
the  decrees  and  judgments  of  the  president 
judge  or  those  of  his  associates  are  the  judg- 
ments of  the  courts.  It  will  be  noticed  we 
have  but  one  verdict,  but  upon  it  are  entered 
four  judgments,  practically ;  two  sustaininff 
the  will  and  two  against  it.  They  cannot  all 
be  affirmed.  Whether  any  one  of  them  can 
be  is  the  question  we  are  forced  to  consider. 
It  is  a  rare  record  in  the  judicial  observation 
of  this  court ;  so  rare  that  we  recall  no  other 
case  resembling  it.  The  personal  anti  pathies 
engendered  bv  litigation  between  the  mem- 
bers of  this  family  seem  to  have  promoted 
hopeless  discord  in  the  tribunal  appointed 
by  law  to  settle  strife.  The  court  apparently 
resolved  itself  into  a  sort  of  debating  society, 
each  member  maintaining  his  side  of  the 
question  by  an  opinion  filed  of  record,  with 
Uie  not  unusual  result  of  this  kind  of  debate 
The  further  it  proceeded,  the  more  remote 
was  the  end  of  It.  This  was  probably  in- 
teresting to  the  debaters,  but  whether  the 
suitors,  who  foot  the  bill,  have  the  same 
measure  of  enjoyment  out  of  it,  is  at  least 
doubtful.  Section  11  of  our  Bill  of  RighU 
sugp:e3ts  a  course  of  conduct  in  litigation 
which  should  be  present  in  the  minds  of  those 
who  hold  judicial  station  in  this  common- 
wealth. That  section  says:  ''All  courti 
shall  be  open,  and  every  man  for  an  injury 
done  him  in  his  lands,  goods,  person,  or  rep- 
utation, shall  have  remedy  by  due  course  of 
law,  and  right  and  lustice  administered  with- 
out  sale,  denial  or  delay. "  The  real  interests 
of  the  parties  to  this  contention  would  have 
been  best  promoted  by  a  final  judgment  in 
the  court  below  without  delay.  Each  party 
wanted  a  judgment.  Neither  was  specially 
concerned  in  the  reasons  for  it.  The  judges 
seem  to  have  been  specially  interested  in 
their  rights  and  reasons,  and  less  in  a  speedy 
judgment.  It  was  the  judgment  of  this 
court,  on  the  evidence  presented  when  the 
case  was  here  before,  that  a  jury  should  pass 
on  the  questions  of  testamentary  capacity  and 
undue  influence.  If  the  evidence  at  the  trial 
was  the  same,  or  substantially  the  same,  it 
was  then  for  the  court  below  to  carry  our 
judgment  into  effect,  not  grudgingly,  but 
with  that  fairness  and  impartiality  which, 
in  the  performance  of  a  plain  duty,  becomes 
a  tribunal  intrusted  with  the  judicial  ad- 
ministration of  justice.  The  first  noticeable 
error  appearing  on  this  record,  is  the  point 
reserved,  when  viewed  in  connection  with 
the  evidence  and  charge.  In  the  commence- 
ment of  these  proceed injrs  before  the  first  trial 
in  this  court  the  president  judge  was  of  the 
opinion  that  there  was  evidence  for  the  con- 
sideration of  a  jury  as  to  testamentary  ca- 
pacity, and  he  awarded  an  isbue  to  try  that 
disputed  fact;  but  he  refused  an  issue  on  the 
question  of  undue  influence,  and  on  that  re- 
fusal was  based  the  first  appeal.  On  review 
here  we  concurred  with  him  as  to  the  issue 
awarded,  but  thouj^ht  the  evidence  on  both 
questions  so  blended  that  the  issue  should  be 
directed  for  trial  of  both.  The  question, 
then,  as  to  testamentary  capacity  went  befora 
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tiie  Jury   from  the  Jaditment  of   the  court 
below  and  of  this  court  on  the  preliminary 
evidence.     After  a  full  trial  in  presence  of 
the  court  and  jury,  with  every  opportunity 
of  cross-examination  and  Judgment  of  credi- 
bility from  appearance  and  manner  of  wit- 
nesses, the  court  submitted  the  evidence  on 
this  instruction:    ''The  witnesses  on  part  of 
the  contestants  testified  generally  that  Mrs. 
Armor  not  only  was  a  very  old  woman,  but 
that  for  years  and  years  she  seemed  to  have 
lived   witliin  herself;   that  she  would   sit 
quietly,  and  converse  but  little ;  and  that  it 
was  only  when  her  attention  was  called  di- 
rectly by  conversation  that  they  could  in- 
terest her  in  it.     But  these  same  witnesses 
all  testify,' with  perhaps  one  or  two  slight 
exceptions,  that  when  they  did  call  her  atten- 
tion directly  to  any  matter  the  answers  were 
rational ;  and  when  they  gave  her  answers  on 
the  stand  they  were  seen  "to  be  so.    I  do  not 
recollect  any  irrational  expressions  proven 
by  any  witness  in  this  case  that  Mrs.  Armor 
made.    If  there  were  any,  you  must  recall 
them  from  the  testimony ;  but  the  court  re- 
collects of  no  irrational  remark  that  Mrs. 
Armor  made,  as  detailed  by  anv  witness  in 
the  case.    They   also  describe  her  physical 
condition, — that  she  would  wave  her  hands, 
that  she  would  talk  to  herself,   and  that  she 
would  drum  on  the  window.    They  also  des- 
cribe her  conduct  in  the  garden,  and  that  she 
did  once  cut  off  the  cabbage  in  September; 
and  when  her  attention  was  called  to  it  she 
did  not  deny  it,  but  made  some  slight  remark 
to  the  effect  that  it  did  not  matter  much. 
Now,  whether  that  was  an  act  showing  im- 
becility of  mind  or  mental  disease,  or  a  pre- 
occupied mind,  or  whether  it  showed  a  little 
spirit  of  mischief  or  vandalism  would  be  for 
the  jury  to  determine  under  all  the  facts  in 
the  case.     She  did  not  justify  the  act  when 
her  attention  was  called  to  it,  and  just  why 
that  act  was  done  we  cannot  aid  you  in  as- 
certaining.    You  are  to  determine  it,  as  far 
as  it  is  a  fact,  in  connection  with  the  other 
facts  in  this  case."    The  evidence  of    in- 
capacity adverted  to  here  is  not  nearly  all  the 
evidence  adduced  by  contestants.     There  was 
evidence  tending  to  show  that  this  old  lady 
had  become  as  a  little  child,  collected  and 
played  with  brijsrht- colored  pieces  of  paper, 
cared  only  for  the  plays  of  little  children, 
had  no  choice  as  to  food ;  would  escape  into 
the  garden,  and  there  act  like  a  mischievous 
child,  destroying  the  growing  vegetables  as 
well  as  her  clothes;   that  her  memory  was 
almost  wholly  gone.     What  was  noticed  by 
the  learned  judge  was  called  to  the  attention 
of  the  jury,  and  they  were  instructed  that 
they  were  to  determine  the  question  in  con- 
nection with  the  other  facts  in  the  case.     It 
is  true,  there  was  much  evidence  tending  to 
contradict  this  evidence  of  contestants,  and 
certainly  the  learned  judge  did  not  permit 
the  jury  to  forget  it,  for  he  brought  it  speci- 
ally to  their  notice,  and  did  not  neglect  to 
emphatically  express  his  opinion  as   to   its 
force.     Nevertheless,  the  jury  found  a  ver- 
dict for  defendants,  on  the  ground  that  the 
testatrix  was  not  of   sound  and  disposing 
mind  and  memory  at  the  time  she  executed 
the  will.    Then,  on  the  reserved  point,  the 
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learned  president  judge  fn  TaeaHon  entered 
judgement  for  plaintiff,  notwithstanding  Uie 
verdict,  on  the  ground  that  the  inference  of 
incapacity  was  not  warranted  from  the  f8Ct» 
alleged  to  be  proven.  This  was  precisely 
the  error  for  which  this  oonrt  reversed  the 
court  below  in  North  American  Oil  Co,  v. 
For»yth  Bros,  eft  O?.  48  Pa.  291.  The  court 
there  submitted  the  contradictory  evidence- 
of  a  fact  to  the  jury,  and  after  the  jury  found 
the  fact,  on  a  point  reserved  entered  judg- 
ment non  cbgtante  wredieto,  on  the  ground 
that  the  facts  did  not  warrant  the  inference 
drawn  from  them  by  the  jury.  This  court 
says:  ''It  may  be,  as  stated  by  the  learned 
judge  in  his  opinion  upon  the  reserved 
points,  that  there  was  nothing  in  the  evidence 
from  which  readiness  to  pay  on  delivery 
could  properly  be  inferred,  but,  under  his 
instruction,  this  was  a  fact  submitted,  and, 
if  improperly  found,  the  remedy  was  a  new 
trial. "  The  learned  judge,  in  his  opinion  on 
this  case,  does  not  attempt  to  show  that  the 
inference  of  unsound  mind  might  not  have 
been  drawn  from  some  of  the  facts  if  proven 
to  the  satisfaction  of  the  jury,  but  bis  opin- 
ion is  that,  in  view  of  all  the  facts,  and  the 
evidence  of  plaintiff,  such  inference  was  not 
warranted.  At  the  very  most,  his  opinion 
only  shows  that  from  the  weight  of  the  evi- 
dence the  jury  ought  to  have  found  a  dif- 
ferent verdict.  His  answer  is  not  responsive 
to  his  point  reserved  ;  tliat  is,  **  whether  there 
is  any  evidence  on  which  defendants  are  en- 
titled to  recover.  **  The  answer  is  that  the 
evidence  was  inRuflScient  to  warrant  the  jury 
in  inferring  that  the  testatrix  was  lacking  in 
testamentary  capacity.  Whether  warranted 
or  unwarranted,  the  jury  believed  defend- 
ants' witnesses,  and  on  the  facts  testified  to 
by  them  drew  the  inference,  which  the  court 
instructed  them  they  might  draw  if  tiiej^ 
thought  it  was  warranted.  The  court  cannot 
now  draw  an  opposite  one,  and  negative  the 
verdict.  It  can  only  set  the  verdict  aside  if 
it  be  against  the  weight  of  the  evidence. 

But  the  judgment  on  the  reserved  point  nec> 
essarily  involves  another  error.  The  evi- 
dence on  both  questions — that  of  mental 
capacity  and  undue  influence — was  submitted 
to  the  jury,  and  at  the  close  of  the  charge 
th ey  were  i  n strn cted  thus :  **  And  i n  d raw  i  n g 
out  your  verdict,  if  you  say  you  find  for  the 
defendants,  then  write  out  in  full  what  yoa 
mean  by  that, — whether  you  find  she  was  not 
of  sound  mind  and  memory,  or  that  she  waa 
acting  under  undue  influence."  The  verdict 
fvras  for  defendants,  and  that  she  was  not  o 
sound  mind,  but  not  a  word  is  said  as  to  the 
question  of  undue  influence.  It  is  assumed, 
the  silence  of  the  jury  is  a  finding  for  plain- 
tiff. This  may  or  mav  not  have  been  the 
case.  There  is  nothing  in  the  charge  or  upon 
the  record  to  show  that  the  jury  passed  on 
that  question.  The  probability  is  they  did 
not.  They  were  instructed  to  find  generally, 
and  then,  if  for  defendants,  state  one  or  other 
of  the  grounds  in  support  of  the  finding,  but 
not  instructed  to  return  their  findings  on  both 
grounds.  It  is  not  an  unwarranted  assump- 
tion that  the  jury,  when  they  retired  to  de- 
liberate, in  considering  the  testimony  as  to^ 
mental  capacity,  found  for  defendants.  In  the^ 
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abeenoe  of  Instruction  to  return  findings  on 
boU«  questions  they  went  uo  further,  and  at 
onoe  made  up  their  Terdict.  In  so  doing  they 
literally  obeyed  the  instructions  of  the  court. 
If  this  was  the  case,  then  the  restirved  point, 
and  the  judgment  upon  it,  did  not  embrace 
the  Issue,  and  for  that  reason  the  judgment 
entered  by  the  learned  president  judge  could 
not  be  sustained. 

But  for  reasons  affecting  all  the  judgments, 
boUi  those  entered  by  the  president  judge  and 
by  his  associates,  none  of  them  can  stand. 
This  trial  was  had  in  a  court  of  oommon  pleas 
composed  of  three  judges,  the  president  and 
two  associates.  All  were  present  on  the  bench 
during  the  trial.  It  is  not  necessary  to  discuss 
their  powers  and  functions  as  individual 
members  of  the  court  at  the  trial.  It  is  not 
going  too  far  to  assume  that  there  was  con- 
sultation of  the  court  at  tlie  close  of  the  evi- 
dence,  its  weight  and  significance  discussed, 
and  that  the  charge  which  submitted  it  to  the 
consideration  of  the  jury  was  the  charge  of 
the  court,  and  not  the  charge  of  a  single 
member  of  it.  After  the  rendition  of  the 
▼erdict,  the  record  does  not  show  that  the 
same  court  entered  a  single  one  of  the  four 
judgments,  or  ever  met  for  that  purpose.  A 
court  is  a  ** tribunal  established  for  the  pub- 
lic administration  of  justioe,  and  composed 
of  one  or  more  judges,  who  sit  for  that  pur- 
pose at  fixed  times  and  places,  attended  by 
proper  oflficers.''  Burrill,  Law  Diet.  ;  Mcuan 
T.  WoerMT,  18  Mo.  670.  Section  8,  art.  6, 
of  the  Constitution  declares  that,  **  until 
otherwise  directed  by  law,  the  courts  of  com- 
mon Dieas  sliall  continue  as  at  present  estab- 
1  isbed. "  Secti on  6 :  **  The  oflSce  of  associ  ate 
judge  not  learned  in  the  law  is  abolished  in 
counties  forming  separate  districts. "  Centre 
county  does  not  form  a  separate  district, 
therefore  the  courts  are  constituted  by  the 
Act  of  1884.  "The  president  and  associate 
judges  of  the  court  of  common  pleas,  or  any 
two  of  them,  or  the  president  judge  in  the 
absence  of  his  associates,  shall  have  power 
to  hold  the  said  courts,  and  to  hold  and  de- 
termine all  causes,  matters,  and  things  cog- 
nizable therein  according  to  the  constitution, 
usages  and  laws  of  this  commonwealth.** 
Section  3.  The  court  which  took  cognizance 
of  this  cause  at  the  trial  was  composed  of  the 
three  judges, — the  president  and  two  associ- 
ates,— and  they  sat  at  the  time  and  place  ap- 
pointed by  law  for  that  purpose.  Then, 
after  adjournment,  they  commenced  to  act, 
not  as  a  court  in  consultation  over  a  grave 
question  involving  both  fact  and  law,  but  as 
individuals.  Without  consultation  with  the 
associates,  the  president  judge  proceeded  to 
his  home,  and  there  determined  there  was  no 
evidence  of  mental  incapacity  to  submit 
to  the  jury,  although,  presumptively,  the 
court,  composed  6t  himself  ana  the  associ- 
ates, had  agreed  there  was  such  evidence, 
and  so  charged  the  jury.  Then,  without 
consultation  with  the  associates,  he  filed  in 
vacation  this  opinion  as  the  judgment  of  the 
court.  The  two  associates  thereupon,  at  no 
court  of  which  the  president  judge  was  a 
member,  and  without  consultation  with  him, 
overruled  this  judgment,  and  filed  one  to  be 
eoDtraiy.     And  so"  this  antagonistic  action 
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between  members  of  the  same  court,  not  sit- 
ting as  a  court  or  in  consultation  as  a  court, 
went  on.     It  is  not  to  the  point  to  argue  that 
under  the  law  of  1834  any  two  member  of  the 
common  pleas,  or  the  president  judge  in  the 
absence  of  his  associates,  had  power  to  hold 
the  said  courts,  and  therefore  the  judgments 
entered  by  the  president  judge,  or  those  en- 
tered by  the  two  associates,   were  legally 
entered.     After  hearing  a  cause,  opinions  of 
the  individual  members  of  a  court,  no  mat- 
ter how  diverse,  may  be  expressed  to  and* 
urged  upon  each  other  as  reasons  in  vindica- 
tion of  a  proposed  judgment,  and  the  opinion 
of  one  may  be  adopted  as  that  of  the  court, 
and  judgment  be  entered  accordingly.    But 
if,  after  hearing,  the  members  of  uie  court, 
without  consultation,  deliberation,  or  decis- 
ion, separate,  and  each  one  commences  to  file 
of  record  his  individual  opinion  and  conclu- 
sion, however  valuable  these  may  be  as  law 
literature,  they  are  not  judgments  of  a  court. 
**  What  is  ordered  and  adjudged  by  the  court, 
not  merely  what  is  entered,  constitutes  the 
judgment."    Freeman,  Judgm.  §  88.     There 
never  was,  so  far  as  this  record  shows,  a  com- 
mon pleas  court  held  by  the  president  in  the 
absence  of  his  associates,  at  which  his  judg- 
ment, as  the  act  of  the  court,  was  made  up 
or  entered.    There  never  was  a  common  pleaa 
court  held  by  the  two  associates,  in  the  ab- 
sence of  the  president,  for  the  adjudication 
of  questions  arising  out  of  this  trial.     There 
was  a  special  court  held   for  the  trial  of 
special  causes,  at  which  the  president  judge 
of  another  district  presided,  and  the  two  as- 
sociates sat  with  him.     But  this  was  not,  in 
any  reasonable  intent  of  the  act,  a  court  of 
common  pleas,  at  which  two  of  the  judges, 
in  the  absence  of  the  president  judge,  could 
take  up  and  dispose  of  a  question  growing 
out  of  a  former  trial  at  which  all  three  sat. 
We  have  no  doubt  that  it  is  not  onlv  con- 
venient, but  entirely  regular  and  lawful,  for 
the  members  of  a  court,  or  a  majority  of 
them,  to  concur  in  a  judgment  during  their 
sitting,  and  then  confide  the  expression  of 
opinion  to  the  president,  to  be  filed  in  vaca- 
tion as  the  judgment  of  the  court.     Or  the 
preparation  of  the  opinion  may  be  made  by 
one  judge  in  vacation,  to  be  filed  at  the  next 
sitting  of  the  court,  and  the  other  members 
may  then  concur,  although  they  did  not  know 
of  the  reasons  or  Uie  judgment,  until  it  was 
about  to  be  filed.     But  this  is  the  judgment 
of  the  court,  because  entered  by  the  court. 
But  not  one  of  these  judgments  was  entered 
by  the  court  of  common  pleas.     They  were 
only  the  individual  opinions  of  the  members 
of  that  court,  and  all  them,   is  judgment, 
must  for  that  reason  be  set  aside. 

This  leaves  the  only  motion  which  goes  1<> 
the  merits  of  this  case  standing  untouched. 
The  plaintiff's  counsel,  on  11th  of  Septem 
her,  1893,  three  days  after  the  verdict,  moved 
for  a  new  trial,  and  afterwards  filed  reasons 
therefor.     The  judges,  in  the  heat  of  the  con- 
troversy on  the  reserved  point,  and  over  their 
respective  rights  as  members  of  the  court, 
eeem  to  have  forgotten  this  important  move 
in  the  cause.     It  has  been  allowed  to  sleei> 
now  for  more  than  a  year.  The  proper  course 
for  the  parties  to  pursue,  if  they  are  disposed 
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to  Still  further  litigation,  is  to  properly 
bring  this  motion  before  the  court  of  common 
pleAS,  and  argue  it.  As  no  one  doubts  that 
the  same  judges  who  sat  at  the  trial  compose 
the  court  to  hear  and  decide  this  motion, 
whpn  they  do  so,  a  new  trial  can  be  ordered 
«r  final  judgment  entered  in  the  court  below. 
TA$Judffm9/U$  4nt&red  in  common  pleas  Oc- 


tober IS,  189S,  October  19,  189S,  October  SO, 
189Sy  the  decree  of  t/ie  orpkans'  court  of  SOth 
October^  189S,  annul  ling  and  vacating  the  is- 
sue directed  to  the  common  pleas,  and  the 
judgment  entered  in  common  pleae  sid  of  Pleb- 
Tuary,  1894*  ^^^  reversed  and  set  aside,  »t 
costs  of  appellees  in  each  judgment  appealed 
from,  respectively. 
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Lewis  IRWIN,  Beept,^ 

V, 

A.  McKECHNIE,  snd  Thomas    P.  OAEE8 
et  al..  Garnishees,  Appte, 

( Minn ) 

*1  •  An  indebtedness  Incnrred  hy  the  re- 
ceivers of  a  railway  company.appoiDted 
by  the  federal  court,  while  operating  the  road 
under  the  authority  of  the  court,  may  be  gar- 
nisheed  in  a  state  court. 


fl.  But  no  ezeeutory  process  can  be 
issued  against  the  receivers  on  the  judg- 
mcDt  rendered  therein.  It  can  only  be  satisfled* 
as  other  demands  are  satisfied,  by  an  application 
to  the  court  in  which  the  receivership  proceed- 
iDsrs  are  penOmg  for  an  order  directing  its  pay- 
ment. 

aulylO,188i.) 

APPEAL  by  defendants,  the  receivers  of  the 
Norihern  Pacific  Railroad  Company,  from 

*Headnote8  by  Mxtohell,  J. 


an  order  of  the  district  court  for  Ramsey 
CouDly  denying  their  motion  to  be  discharged 
as  garnishees  io  a  proceediog  to  collect  money 
due  from  McKecunie.    Affinned. 

The  facts  sufficiently  appear  in  the  opinion. 

Mesers,  J.  H.  Mitchell,  Jr.,  and  Tilden 
R.  Selmes,  for  appellants: 

Garnishment  does  not  apply  to  cases  of  this 
character. 

Lord  v.  MeacJiem,  82  Minn.  66. 

Massachusetts,  under  a  statute  almost  exactly 
like  the  Minnesota  statute,  holds  that  the  stat- 
ute does  DOC  apply  to  money  in  the  hands  of 
receivers. 

Columbian  Book  Oo.  Y.De  Oolyer,  115  Mass. 
67;  Com.  v.  Hide  A  Leather  Ins.  Oo,  119  Mass. 
167;  Brooks  v.  Cook,  8  Mass.  246;  Thayer  v. 
Dudley,  8  Mass.  296;  Barnes  v.  Treat,  7  Mass. 
271;  Colby  v.  Coates,  6  Cush.  688. 

Id  most  of  the  states  there  is  no  proyislon 
relative  to  the  garnishment  or  non-garnishment 
of  property  in  custodia  leyis;  it  is  almost  uni- 
versally held,  however,  that  such  money  is  not 
subject  to  garnishment;  the  rule  beinf^  that 
whenever  an  offipial  holds  money  merely 


KOTE.— Garnishment  of  mor^ey  due  from  receiver. 

The  general  rule  was  stated  in  De  Win  ton  v. 
Brecon,  28  Beav.  200,  6  Jur.  N.  8. 1046.  that  *the  court 
never  allows  any  person  to  Interfere  either  with 
money  or  property  in  the  hands  of  its  receiver 
without  its  leave.**  In  that  case  a  judgrment  cred- 
itor of  a  municipal  corporation  had  obtained  an 
order  from  the  exchequer  court  for  payment  to 
him  by  a  rf^ceiver  of  moneys  for  the  corporation, 
but  the  court  of  equity  which  had  appointed  him 
required  the  creditor  to  repay  the  money  to  the 
<sorporurion. 

In  this  note  only  the  question  of  the  garnishment 
of  money  in  the  receiver's  hands  is  considered  with- 
out including  cases  of  the  interference  with  his 
possession  of  any  speciUc  property  by  levy  or 
otherwise. 

For  the  general  subject  of  the  exduslveness  of 
Jurisdiction  by  nppolntmentof  a  receiver,  see  note 
to  i2e  Schuyler's  Steam  Tow  Boat  Co.  (N.  Y.)  ;iO  L. 
R.  A.  391. 

As  to  the  rights  of  a  receiver  in  respect  to  prop- 
erty outside  of  the  juried ietion  in  which  he  is  ap- 
pointed,  see  the  case  of  Gtiman  v.  Hudson  River 
Boot  and  Shoe  Mtg.  Co.  (Wis.)  23  L.  R.  A.  6S,  and  the 
authorities  presented  in  the  annotation  thereto. 

The  decision  in  the  above  case  of  Irwin  v.  Mo- 
Kfchndb,  sustaining  the  garnishment  of  a  receiver 
to  reach  wages  due  Iroin  him,  although  It  cites  no 
authority  on  the  question,  is  substantially  in  line 
With  that  of  Pheian  v.  Oanebin,  6  Colo.  14,  afBrmed 
on  rehearing,  Ganebin  v.  PheJan,  5  Colo.  83,  which 
austains  the  garnishment  of  a  receiver  of  a  foreign 
railroad  company  for  moneys  due  ^^as  monthly 
payments  or  allowances  under  the  operating  de- 
partment of  the  business  of  the  railway.**   The  I 
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court  declared  that  the  application  in  no  way 
tended  to  disturb  the  rights  of  the  receiver,  and 
distinguished  the  case  from  thoee  in  which 
garnishment  waa  precluded  by  statute,  or  would 
disturb  the  possession  of  property  or  a  specific 
fund  claimed  by  different  sets  of  creditors  and 
awaiting  final  disposition  by  the  court  which  ap- 
pointed the  receiver,  or  a  case  in  which  a  receiver 
was  appointed  merely  to  sell  property  and  dis- 
tribute assets  and  not  to  carry  on  busineas. 

But  the  other  decisions  on  the  qut-stion  have  aU 
denied  the  right  to  garnish  a  receiver. 

In  reference  to  the  statement  in  the  main  case 
that  **the  federal  court  does  not  consider  such 
suits  as  at  ail  interfering  with  its  Jurisdiction  over 
the  receivership,  or  with  the  property  in  its  cus- 
tody." attention  is  called  to  the  federal  case  of  Be 
Barnard,  61  Fed.  Rep.  631. 

In  that  case  without  deciding  whether  or  not  a 
garnishment  suit  could  be  brought  against  the  re- 
ceiver the  federal  court  refused  to  grant  an  in- 
junction against  such  proceedings  in  a  state  court 
against  a  receiver  appointed  by  a  federal  court  for 
a  railroad  extending  into  two  states,  when  cred- 
itors of  the  receiver*8  employ^  attempted  to  gar- 
nish their  wages  in  'another  state  to  avoid  ex- 
emption laws,  but  the  court  declared  that  such 
claimants,'  if  they  prosecuted  the  proceedings, 
would  not  be  allowed  tOiflle  the  claim  in  the  federal 
court  or  permitted  to  recover  from  the  receiver 
any  wages  or  funds  that  might  belong  to  the 
debtors,  or  any  costs  incurred  in  such  proceedings; 
and  the  receiver  was  directed  to  file  such  order  in 
such  proceedings  and  take  no  further  part 
therein. 

In  Jackson  v.  Lahee,  114  IlL  287,  the  court  nya  In 
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4lie  a^Dt  of  Uie  law  be  cannot  be  charged  on 

fftrDishment  process  in  respect  to  such  funds, 
at  whenever  his  liability  becomes  changed 
from  official  to  personal  he  is  amenable  to  the 
process. 

Weaver  t.  Datii,  47  HI.  235;  Opperiheimer 
T.  Marr,  81  l^eb.  811;  Wade,  Attachm. 
^  424;  €uHU  t.  Ford.  10  L.  R.  A.  629,  78 
Tei.  262;  Paee  v.  Bmiih,  67  Tex.  555;  2>aifwn 
T.  HoUomb,  1  Ohio,  275,  18  Am.  Dec.  618; 
WUlardr.  Decatur,  59  N.  H.  137;  Bowler  y. 
European  it  N.  A,  IL  Oo.  67  Me.  895. 

In  Michigan  the  court  holds  that  the  statute 
specifically  prohibits  the  garnishment  of  funds 
in  cupUniia  iegis. 

Voorhee$  v.  Semons,  84  Mich.  100;  Cook  v. 
Rogrre,  31  Mich.  391;  People  v.  Brooke,  40 
iMicb.  883.  29  Am.  Rep.  684. 

The  courts  of  this  state  have  universally  held 
that  property  in  euetodia  legie  was  not  subject 
to  varnish ment,  and  that  when  a  debt  was  due 
from  an  officer  of  the  court,  as  such  officer  and 
not  in  his  individual  capacity,  he  was  not  liable 
to  garnishment  process. 

McDoufjal  y.  Hennepin  Ckntniy  Bupre,  4 
MinD.  184;  Marine  Nat.  Bank  of  Duluth  v. 
WhiUman  Paper  MilU  Co,  49  Minn.  133;  Be 
Mann,  82  Minn.  00. 

Mr,  Ambrose  Tiehet  for  respondent: 

Are  the  receivers  of  a  railroad  corporation 
"vbo  are  operating  the  property,  and  in  do- 
ing so  makiDg  contracts  and  incurring  liabili- 
ties—all under  permission  and  direction  of  the 
court  appointing  them— subject  to  garnish- 
fnent  process  on  account  of  moneys  due  from 
them  for  liabilities  they  have  incurred  while 
so  operating  the  property? 

Our  garnlshmeot  statute  is  very  broad  and 
sabjecls  to  the  process  '*any  person,*'  Includ- 
iDg  in  this  term  '*  any  corporation." 


Gen.  Stat.  chap.  66,  $§  164, 169 

After  an  order  of  distribution  has  beea  made 
by  which  each  creditor  becomes  entitled  to  a 
definite  share  of  the  insolvent's  estate,  garnish- 
ment process  is  then  available  to  direct  an 
original  creditor's  share  to  some  creditor  of  his, 
a  view  which  has  some  bearing  on  the  point  at 
issue 

Adame  v.  Barrett,  2  N.  H.  374:  Fitehett  v. 
Dolbee,  3  Harr.  (Del.)  267:  Harrington  v.  La 
Rocque,  13  Or.  344;  Oppenheimer  v.  Marr,  81 
Neb.  811. 

A  receiver  is  amenable  to  garnishee  process 
in  the  absence  of  statutory  provision,  and 
when  the  process  does  not  tend  to  disturb  bis 
rights  under  the  general  orders  of  the  appoint- 
inc  court. 

Phelan  v.  Oanebin,  6  Colo.  14. 

The  receivers  of  a  railroad  in  operation  are 
not  like  the  receivers  of  an  ordinary  insolvent. 

20  Am.  (&  Eng.  Encyclop.  Law;  Beach,  Re- 
ceivers, §  717. 

They  are  amenable  to  all  the  liabilities 
which  attach  to  a  railroad  company  in  the 
operation  of  its  business. 

Removal  Act  of  March  8, 1887,  U.  S.  Stat. 
18«6-87,  553;  DiUingham  v.  Anthony,  3  L.  R 
A.  6S4,  73  Tex.  47. 

So  also  if  appointed  by  any  court  of  Minne- 
sota. 

Gen.  Laws  1898,  chap,  54. 

They  may  be  sued  for  personal  injuries  re- 
ceived bv  passengers,  for  a  breach  of  the  ustia) 
duties  01  a  common  carrier,  on  liabilities  im- 
posed by  statute  on  railroad  corporations,  fof 
taking  real  property  without  compensation,  f  oi 
the  rent  of  leased  lines. 

Meara  v.  Holbrook,  20  Ohio  St.  137,  5  Am. 
Rep.  633. 

A  garnishment  proceeding  is  the  institution 


respect  to  f  u  ods  In  the  bands  of  a  receiver  of  a  pnrt- 
nenbip:  **It  is  plain  the  funda  cannot  be  levied  on 
by  an  ezeoution  at  law,  nor  could  the  same  be* 
reacbed  by  garnishment  in  the  hands  of  the  re- 
ceiver, for  the  simple  reason  the  assets  were  in 
custodia  lei/fs,"  and  the  claim  of  a  lien  obtained 
thereon  by  a  creditor's  bill  was  denied. 

The  reoeiyer  of  any  insurance  company  cannot 
becharired  in  proceedings  by  a  creditor  of  a  person 
to  whom  funds  are  payable  by  the  receiver.  Com. 
V.  Hide  A  Leather  Ins.  Go.  119  Mass.  155.  In  this 
ease  a  petition  in  equity  was  presented  but  the 
eoart  held  that  the  reasons  were  quite  as  strong 
against  granting  the  relief  in  that  proceeding  as 
against  charging  the  receiver  as  trustee  in  an 
action  at  law. 

In  Columbian  Book  Go.  v.  Be  Oolyer,  115  Mass. 
C  it  was  decided  that  trustee  process  against  such 
receiver  to  reach  money  payable  by  bim  out  of  the 
asnts  in  bis  hands  could  not  be  sustained. 

Gamishment  of  a  receiver  was  held  unlawful  in 
Taylor  v.  GlUean,  23  Tex,  508,  where  a  judgment 
creriitor  attempted  to  garnish  a  receiver  who  was 
afterwards  ordered  to  restore  the  property  to  an 
asejgnee  for  creditors  from  whom  it  had  been  taken, 
bat  this  was  a  case  of  gamisbing  choses  In  action 
and  not  money. 

The  receiver  of  a  stock  of  goods  was  held  not 
subject  to  garnisbroont  for  the  purpose  of  obtain- 
ing a  priority,'  even  by  leave  obtained  during 
vacation  from  a  judge  of  the  court  which  ap- 
pointed bim;  and  it  was  held  to  make  no  difference 
that  the  receiver  was  appointed  in  a  suit  by  lien 
holders,  and  that  all  claims  could  be  paid  and  still 
(cave  a  surplus.    MoGowan  v.  Meyers,  06  Iowa,  SOL 


A  receiver  appointed  to  receive  the  rents  and 
issues  of  property  was  held,  in  Field  v.  Jonee,ll  Ga. 
418,  to  be  not  subject  to  garnishment;  and  it  was 
said  that  a  court  of  equity  would  not  yield  its  own 
unquestioned  jurisdiction  to  become  a  litigant  in 
an  action  at  law,  as  it  must  do  if  it  permitted  the 
receiver  to  be  garnished. 

The  general  rule  that  a  recel  vor^s  position  cannot 
be  interfered  with  by  process  from  another  court  is 
applied  in  Walker  v.  George  Taylor  Commission 
Co..  56  Ark.  1,  to  a  case  of  attachment  levied  on 
funds  in  bis  hands. 

An  attempt  in  supplementary  proceedings  to 
reach  wages  due  from  a  receiver  of  a  railroad  ap- 
pointed in  another  state,as  well  as  by  auxiliary  pro- 
ceedings in  the  state  of  the  forum. was  unsuccessful 
In  Smith  v.  MoNamara,  15  Hun,  447.  The  court  says: 
**Whether  the  learned  judge  at  special  term  in- 
tended to  deny  the  application,  on  tbe  ground  that 
he  had  not  the  power  to  grant  it  consistently  with 
established  legal  principles,  or  was  deterred  from 
making  the  order  out  of  respect  for  tbe  tribunal 
which  appointed  the  receiver,  is  not  stated.  Either 
reason  would  justify  the  decision." 

If  tbe  Minnesota  and  Colorado  cases  can  be  suo- 
cessfiilly  distinguished  from  some  of  the  others  on 
tbe  ground  that  tbe  receivership  of  a  railroad  is 
8U/  (/enerte and  that  the  mere  garniehment  of  cur- 
rent wages  does  not  disturb  bis  pocse-sion  or 
trespass  on  the  domain  of  the  court  tor  which  he 
acts,  this  distinction  does  not  exist  with  respect  to 
Smith  V.  McNamara,  supra,  and  in  any  view  there 
is  a  conflict  of  authority  among  the  few  oases  yet 
decided.  B.  A.  B. 
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of  a  suit  against  tbe  ganiishee  as  defend- 
ant. 

Wallace  v.  Blanchard.  8  N.  H.  895;  Ingra- 
ham  V.  Olcoek,  14  N.  H.  248;  Middleton  Paper 
Co,  V.  Hock  Riter  Paper  Co,  19  Fed.  Rep.  252; 
WhUmnn  v.  KHOi,  1»  Ohio  St.  134;  2  Wade. 
Attecbm.  832;  Drake,  Attacbm.  452;i/a^^v. 
Altman,  14  Wis.  23. 

As  such,  it  may  be  brought  against  tbe  ap- 
pellants without  leave  of  court  under  the  pro- 
visions of  tbe  removal  act. 

Haines  Y,  Cf  Conner,  5  111.  App.  218. 

Garnishment  statutes  being  remedial  in  their 
nature  should  be  liberally  construed  for  tbe  ad- 
vancement of  tbe  remedy. 

8  Am.  &  £ng.  Encyclop.  Law,  p.  1104,  and 
cases  there  quoted. 

Mitchell,  /.,  delivered  tbe  opinion  of  tbe 
court: 

Tbe  garnishees  were  appointed,  by  tbe 
United  States  circuit  court  for  this  district,  re- 
ceivers of  tbe  Northern  Pacific  Railway  Com- 
pany, and  while  operating  its  road  under  the 
authority  of  that  court  became  indebted  to  the 
defendant  for  labor  and  services.  Tbe  plain- 
tiff, having  a  cause  of  action  against  the  de- 
fenilant  for  money  due  on  contract,  brought 
an  action  for  its  recovery,  and  sought  therein 
to  samisbee  in  the  hands  of  the  receivers  the 
money  due  from  them  to  the  defendant.  No 
question  is  made,  nor  could  well  be,  but  that, 
under  •Removal  Act"  of  March  8,  1887,  the 
receivers  are  subject  to  suit  in  respect  to  any 
transaction  ot  theirs  in  operating  the  road;  the 
only  point  made  being  that  the  money  sought 
to  be  reached  was  in  custodia  legts,  and  bence 
not  subject  to  garnishment.  ^No  one  will 
question  the  correctness  of  the  proposition  that 
Itroperty  in  the  hands  of  receivers  appointed 
by  tbe  court  is  in  cvatodia  legia,  and  not  sub^ 
ject  to  levy  or  garnishment.  This  doctrine  re- 
ceives additional  force  in  this  case  from  the 
rule  of  judicial  comity  between  state  and  fed- 
eral courts  by  which  eacb  will  refuse  to  inter- 
fere with  property  in  the  custody  of  the  other, 
— a  rule  which  we  are  always  solicitous  to 
observe.  But  in  this  case  it  will  be  noticed 
that  what  is  sought  to  be  reached  by  garnish- 
ment is  tbe  property,  not  of  tbe  railway  com- 
pany, but  of  the  defendant,  viz.,  a  debt  due 
him  from  the  receivers.  Moreover,  while  gar- 
nishment of  a  debt  is  often  called  a  mode  of 
attachment,  yet  it  does  not  effect  a  specific  lien 


on  any  property  of  tbe  garnishee,  sacb  as  i» 
acquired  by  the  actual  seizure  of  property. 
The  effect  of  the  judgment  is  merely  to  deter- 
mine the  existence  and  amount  of  tbe  debt» 
and  to  substitute  tbe  plaintiff  for  the  defend- 
ant as  tbe  person  to  whom  it  is  payable.     The> 
judgment  against  the  receivers  would  oot  be 
against  them  personally,  but  against  tbem  offi- 
cially.    No  executory  process  could  be  issueci. 
on  it,  for  that  would  interfere  with  tbe  control 
of  the  property  in  tbe  custody  of  the  federal 
court.    The  manner  in  which  the  judgment 
so  rendered  fiball  be  paid  must  be  under  tLe 
exclusive  ooDtrol  of  that  court.    It  can  only  h^ 
satisfied  as  other  demands  may  be  satisfied,. 
viz.,  by  an  application  to  tbe  court  in  wbidL 
tbe  receivership  proceedings  are  pending  for  an 
order  directing  its  payment  in  the  due  order  of 
the  settlement  of  the  affairs  of  the  insolveot 
company  by  that  court.    Under  tbe  ''Removal 
Act"  tbe  defendant  himself  could  have  sued  tbe- 
receivers,  and  recovered  judgment,  and  we  are* 
unable    to   see    why   the  plaintiff  may  not^ 
through  garnishee  proceedings,  recover  judg- 
ment against  them  for  tbe  same  claim,  or  wby 
a  judgment  in  his  favor  interferes  with  prop- 
erty in  the  custody  of  the  federal  court  any 
more  than  would  a  judgment  in  favor  of  tho 
defendant  for  the  same  claim.    We  understaod 
that  the  order  of  tbe  court  appointing  these 
receivers  is  even  broader  than  the  statute,  and 
authorizes  suit  to  be  brought  in  any  court  or 
competent  jurisdiction  on  claims  against  the- 
company  which  accrued  before  tbe  receiver* 
ship,  as  well  as  those  subsequently  incurred  by 
the  receivers.     We  only  refer  to  this  as  show- 
ing that  the  federal  court  does  not  consider 
such  suits  as  at  all  interfering  with  its  juris- 
diction over  tbe  receivership  or  with  the  prop- 
erty in  its  custody.     In  view  of  the  fact  that 
the  receivers  of  railway  companies,  as  ancil- 
lary to  winding  up  tbe  insolvent  estate  for  tbe- 
benefit  of  creditors,  are  authorized  to  operate 
the  road  in  lieu  of  directors, — sometimes  for 
years, — any  other  rule  would  work  great  in- 
jury, and  would  often  leave  the  creditors  of 
the    employes    of    tbe    receivers    remediless. 
There  is  nothinfl^  in  the  point  that  tbe  indebted- 
ness of  the  receivers  is  only  contingent.     Th» 
indebtedness  is  absolute;  the  only  contingency 
is  as  to  their  ability  to  pay. 
Order  affirmed. 

Buck*  c/.,  absent,  sick,  took  no  part. 


MARYLAND  COURT  OF  APPEALa 


BALTIMORE  &  OHIO  R  CO..  Appt,, 

V. 

Tbeophilus  BARGER. 


.Md. 


.) 


1«  Evidence  of  abusive  lanf^na^e  by  a 
passenf^er  to  a  coDductor  on  auotber  occa- 
sion Is  not  admissible,  at  least  withodt  sbowing 


how  ioDflr  it  was  before.  Id  an  action  for  assault 
by  the  coDductor. 

S.  An  assault  by  a  conductor  upon  a 
passengrer  Is  not  excused  or  the  liability  of 
a  currier  dof eared  by  the  fact  that  the  passenger 
bad  used  grossly  profane  and  abusive  languttgn  to* 
the  conductor  without  provocation. 

3>  Provocation  does  not  necessarily 
defeat  exemplary  damages  lor  an  a»> 


Nora— The  liability  of  a  carrier  for  an  assault 
by  its  servant  upon  a  passenger  is  well  Illustrated 
in  tbe  above  case  where  strong  provocation  existed. 
As  to  such  liability  in  generaU  see  note  to  Davis  ▼• 
Hrughtelin  (Neb.)  U  L.  R.  A.  787. 

a6L.R.A. 


That  mere  words  wiU  not  justify  an  assault, 
Willey  v.  Carpenter  (Vt.)  16.L.  H.  A.  8b8t  Gtoidsmlt^ 
T.Joy(yu4L.£LA.600.  • 


See  also  29  L.  R.  A.  4»5;  31  L.  R.  A.  551 ;  38  L.  R.  A.  427;  39  L.  R.  A.  784;  40 
L.  R.  A.  483;  43  L.  R.  A.  84;  4<J  L.  R.  A.  549. 
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nnlt  hf  a  oondoctor  on  a  patBeogpr.  but  the 
-ooDdaoc  of  both  may  be  eooaidered  bj  tbe  Jury. 

(NoTember  14,  IMD 

APPEAL  by  defeDdant  from  a  Judgment  of 
tbe  Circuit  Court  for  Washington  County 
is  favor  of  plaintiff  in  an  action  brought  to  re- 
cover  damages  for  an  assault  upon  plaintiff  bj 
one  of  defendant's  scryanta.    AfflrmetL 

The  facta  are  stated  in  the  opinion. 

Mean,  Jo|iii  K.  Cowon*  J*  Claranee 
lAue*  Henry  H«  Keedy»  Jr«t  and  J*  S« 
JlewBUui,  for  appellant: 

Tbe  motive  of  the  plaintiff  was  in  question 
and  it  was  competent  to  reflect  upon  that  ques- 
tion b^  proof  of  conduct  on  the  part  of  the 
plaintiff  on  previous  occasions. 

1  Taylor,  £▼.  §§  822,  et  teq.  p.  825. 

For  a  railroad  company  to  be  liable  for  the 
willful  act  of  its  employe,  such  act  must  be 
done  in  the  course  of  the  servant's  employ- 
ment, and  the  relation  of  carrier  and  passen- 
ger must  be  subsisting. 

Cmtral  IL  Co,  v.  Peacock,  69  Md.  257;  Ofl- 
Ham  Y.  South  dh  north  Aia,  B,  Co,  70  Ala.  268. 

The  plaintiff  by  his  own  improper  conduct 
bad  forfeited  his  right  as  a  passenger,  and 
«ould  have  been  ejected  from  the  train.  He 
was  therefore  as  a  mere  stranger  and  entitled 
ODly  to  the  legal  rights  and  consideration  of 
sucb. 

yew  Orleans  A  N.  B.  R  Co.  v.  Jcpe;  142 
U  S.  18,  28,  85  L.  ed.  919,  925. 

It  is  not  more  the  duty  of  railroad  compap 
Hies  to  transport  their  passengers  safely,  than 
ii  is  the  duty  of  passengcfrs  to  behave  in  a  quiet 
and  oiderly  manner. 

PitUburgh,  Ft.  W,  d  0.  B.  <h,  ▼.  Hindi,  58 
Pa.  512. 

Whether  or  not  the  act  in  question  is  out- 
side of  tbe  scope  of  the  servant's  duty  is  for  the 
Jury,  unless  clearly  independent  and  outside 
of  such  scope  when  it  will  be  so  pronounced 
by  the  court. 

DwineUe  v.  New  York  Cent,  A  E,  R,  R,  Co. 
8  L.  R.  A.  224. 120  N.  Y.  117.  See  also  Bal- 
Umore  A  0,  R.  Co.  v.  BUxher,  27  Md.  277; 
Utile  Miami  R,  Co,  v.  Wetmore,  19  Ohio  St. 
110.  2  Am.  Rep.  378;  Patterson,  Railway  Ac- 
cident Law,  g§120, 121;  Bayleyy,  Manehe$ter, 
S.dL.B.  (5?.  L.  R  7  C.  P.  415;  Mulligan  ▼. 
New  Fork  AR,B,B,  Co,  14  L.  R.  A.  791,  129 
K.  T.  506;  2  Wood,  Railway  Law,  pp.  1880, 
1381,  and  notee. 

Where  a  passenger  by  bis  own  misbehavior, 
while  being  transported,  provokes  a  personal 
eooonnter  between  himself  and  one  of  the  car- 
rier's employes,  the  carrier  is  not  liable. 

Sooa  V.  Central  Park  N,  4k  E.  R,  Co,  68 
Hun,  414;  Harrison  v.  Fink,  42  Fed.  Rep.  787; 
^ewart  v.  State,  1  Ohio  St.  66;  Roscoe,  Crim. 
£v.  711;  Little  Miami  B.  Co,  v.  Wetmore,  iu- 
pra. 

There  was  no  Justice  or  right  in  the  plain- 
tilTs  claim  for  exemplsry  or  punitive  damages. 
Por  even  if  words  of  provocation  alone  are 
held  not  to  justify  an  assault  upon  a  passenger 
hy  the  conductor,  they  may  be  considered  in 
fiiitigationof  damages. 

Baman  v.  Omaha  Bone  &  Oh.  85  Neb.  74. 
8ec  also  Philadelphia,  W,  A  B.  B.  Co.  v.  Boe- 
fiich,  62  Md.  800,  50  Am.  Rep.  228;  Philadel 
Vhia,  W.  A  B.  B,  Co.  v.  Biee,  64  Md.  63. 

a»L.R.A. 


I  The  duUes  of  carrier  and  passenger  are  re- 
dprocal.  A  railroad  company  is  liable  to  a 
passenger  for  insults  and  abusive  language  bj 
an  employe  to  him. 

LafitU  V.  New  Orleans  City  A  Lake  B.  Co. 
12  L.  R.  A.  837,  48  La.  Ann.  84;  Palmeri  v. 
Manhattan  B.  Go,  16  L.  R.  A.  186.  133  N.  Y. 
261;  Cong&r  v.  8t,  Paul,  M,  A  M,  B,  Co.  45 
Minn.  207;  Davii  v.  Houghtelin,  14  L.  R.  A. 
739  and  noU,  88  Neb.  582. 

There  must  be  some  responsibility  for  insnlta 
and  abusive  language  on  the  pari  of  a  pasfien- 
ger. 

Meter;  F.  9*  Nelson  and  Ii«  D.  Syester 
for  appellee. 

BojcU  J,,  delivered  the  opinion  of  th«# 
court: 

This  was  an  action  brought  by  Thophllua 
Barger,  the  appellee,  against  the  railroad 
company  for  an  alleged  assault  upon  him  by 
the  conductor  in  charge  of  the  tram  on  which 
the  appellee  was  a  passenger.  The  evidence 
was  conflicting  as  to  the  conduct  of  Barger. 

He  ttistifled  that  he  was  riding  on  the  step 
of  the  rear  car,  as  the  train  was  crowded ; 
that  when  the  conductor  came  out  on  the 
platform  he  handed  him  his  ticket  and  re- 
marked to  the  conductor.  **  You  did  not  get 
all  your  tickets  to-night,  **  that  the  conductor 
accused  him  of  applying  an  opprobrious 
epithet  to  him.  which  he  denied,  and  the 
conductor  struck  him  with  his  fist  and  then 
with  his  lantern.  The  conductor  testified 
that  he  collected  Barger' s  ticket,  who  then 

said  to  him.  **  You  thieving  s of  a  b-^ — , 

you  had  better  get  them  all  or  1*11  report 
you. "  He  acknowledged  that  he  then  struck 
Barger  with  his  fiat  and  claimed  that  the  lat- 
ter grabbed  him  by  the  collar  and  he  (the 
conductor)  then  struck  him  with  his  lantern 
just  as  the  train  was  leaving  Knozville.  It 
is  admitted  that  the  difllculty  occurred  be- 
tween the  points  embraced  in  appellee's 
ticket,  which  was  good  from  Brunswick  to 
Weverton.  The  conductor  further  testified 
that  when  they  reached  Weverton  he  said, 
**If  you  want  any  more  out  of  me  I  will  get 
down  with  you,  **  and  Bargor  replied,  ** I  have 
got  you  just  where  I  want  you  and  will  sut 
the  company.  ** 

The  witness  was  then  asked  by  the  defend- 
ant's attorney,  "  if  before  this,  on  some  other 
occasion  and  on  a  different  day,  Barger  had 
used  abusive  and  profane  language  to  him 
on  the  train  and  made  threaU  against  the 
witness."  That  was  objected  to  and  the  court 
refused  to  let  tbe  question  be  asked  or  an- 
swered. This  ruling  of  the  court  is  brought 
here  for  review  by  the  first  bill  of  exceptions. 
Without  deciding  how  far,  if  at  all,  that 
character  of  testimony  would  be  admissible 
in  a  case  of  this  kind,  if  properly  presented, 
it  is  manifest  that  the  evidence  disclosed  ia 
the  record  is  too  remote  and  indefinite.  It 
was  not  stated  how  long  before,  on  what  oc- 
casion or  what  day  it  occurred,  although  it 
is  affirmatively  shown  that  it  was  on  a  day 
different  from  that  of  the  assault.  The  rul« 
ing  of  the  court  was  therefore  clearly  right. 
If  any  authority  be  necessary,  the  case  of 
Oaither  ▼.  Blowers,  11  Md.  586,  is  in  point. 

At  the  conclusion  of  the  testimony  th* 
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plaintiff  offered  two  and  the  defendant  eight 
prayers.  Both  of  the  former  were  gTA^ted 
and  all  of  the  defendant's  were  rejected,  with 
the  exception  of  the  seventh.  The  rulings 
of  the  court  on  these  prayers  are  presented  by 
the  second  bill  of  exceptions. 

The  first,  third,  fourth,  and  eighth  prayers 
of  the  defendant  deny  the  right  of  the  plain- 
tiff to  recover  at  all,  if  the  Jury  believed  the 
facts  stated  in  them. 

The  first  is,  in  substance,  that  if  the  jury 
believed  the  plaintiff  used  foul  and  abusive 
language  to  the  conductor,  which  caused  or 
provoked  the  assault  complained  of,  and  that 
in  making  said  assault  the  conductor  was 
not  acting  for  the  defendant,  and  within  the 
scope  of  his  duties  as  conductor,  but  was 
carrying  out  a  personal  purpose  and  feeling, 
the  defendant  was  not  liable  for  such  act  of 
the  conductor. 

The  theory  of  that  prayer  is,  that  the  plain- 
tiff had,  by  his  conduct,  forfeited  his  right 
as  a  passenger,  and  the  act  of  the  conductor 
was  merely  a  personal  matter  between  him 
and  the  plaintiff,  provoked  by  the  latter,  in- 
dependent of  and  freed  from  the  relations 
that  had  existed  between  the  plaintiff  and 
defendant  as  passenger  and  carrier. 

To  such  a  doctrine  we  cannot  subscribe, 
under  the  circumstances  of  this  case.  There 
may  be,  and  doubtless  are,  cases  in  which  the 
conduct  of  a  passenger  towards  the  employ6 
of  a  railroad  company  was  such  that  the  com- 
pany would  not  be  liable  for  the  act  of  the 
emplojrg.  A  conductor,  for  example,  would 
be  justified  in  the  defense  of  his  own  person, 
or  the 'property  of  the  company  in  his  charge, 
in  using  such  force  as  would  be  necessary 
for  their  protection  against  a  passenger  or 
any  one  else,  without  rendering  the  company 
liable. 

Because  he  occupies  the  position  of  a  con- 
ductor and  his  assailant  that  of  a  passenger 
does  not  deprive  the  former  of  the  rifht  of  de- 
fending himself  or  the  property  in  Ms  charge 
80  far  as  it  becomes  necessary.  But  that  is  not 
this  case.  The  plaintiff  was  at  the  time  of 
the  assault  a  passenger  on  the  train  which 
was  in  charge  of  this  conductor,  who  was  the 
agent  of  the  company  to  see,  as  far  as  he  rea- 
sonably could,  that  the  plaintiff  and  other 
passengers  were  properly  treated  and  carried 
to  their  respective  points  of  destination.  If 
the  plaintiff  persisted  in  misbehaving  on 
the  train  either  by  the  use  of  foul  and  abusive 
language  towards  the  conductor  or  in  any 
other  way  calculated  to  frisrhten  or  materi- 
ally interfere  with  the  comfort  and  safety  of 
the  other  passengers,  after  being  admonished 
by  the  conductor,  the  latter  would  have  been 
justified  in  ejecting  him  from  the  train.  The 
remedy  in  such  case  would  be  to  eject  the 
unruly  passenger — not  to  assault  him  and 
then  let  his  employer  escape  all  liability  be- 
cause he,  the  conductor,  was  carrying  out  a 
** personal  purpose  and  feeling,"  as  stated  in 
the  prayer.  A  conductor  of  a  train  doubtless 
has  his  patience  and  forbearance  severely 
tested  at  times,  but  he  must  not  settle  his 
own  personal  difficulties  with  passengers, 
whilst  they  are  such,  any  more  than  he  should 
permit  others  to  do  so  when  he  could  avoid 
It.     If  he  has  the  opportunity  to  prevent  an 
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assault  on  a  passenger  in  his  charge,  it  Is 
his  duty  to  do  so,  and  his  failure  to  make  a 
reasonable  effort  to  protect  the  passenger  frouk 
such  assault  would  make  the  company  re- 
sponsible. If  that  be  a  correct  statement  of 
the  law,  as  it  undoubtedly  is,  as  settled  by 
the  case  of  the  Ifmo  Jersey  8,  B.  Co.  ▼. 
Broekett,  121  U.  8.  646,  80  L.  ed.  1050,  and 
numerous  other  authorities,  then  a  fortujri, 
the  company  must  be  liable  if  the  conductor 
makes  an  assault  on  one  who  is  still  a  pas- 
senger, as  Barger  was. 

In  the  case  of  Central  JR.  Co,  v.  Peaooek, 
69  Md.  257,  cited  by  the  appellant,  the  plain 
tiff  had  left  the  car  and  had  ceased  to  be  » 
passenger,  and  hence  when  the  assault  waa 
made  the  conductor  ''stepped  aside  from  the 
line  and  scope  of  his  employment,"  therefore 
the  company  was  not  liable.  The  court  in- 
dicated very  clearly,  however,  that  if  the  as- 
sault had  been  made  while  the  plaintiff  was 
a  passenger  and  the  driver  (who  was  also 
acting  as  conductor)  was  still  executing  "  the 
contract  of  transportation"  the  company- 
would  have  been  responsible.  To  hold  other- 
wise would  put  a  passenger  at  the  mercy  of 
the  temper  of  a  conductor. 

Much  of  what  we  have  already  said  applies 
to  the  third,  fourth,  and  eighth  prayers. 
The  third  is  to  the  effect  that  u  the  plaintiff 
used  grossly  profane  and  abusive  lan/cuago 
to  the  conductor  in  the  presence  of  other  pas- 
sengers, without  any  provocation  on  the  part 
of  the  conductor,  he  lorfeitcd  his  right  to  be 
carried  as  a  passenger,  and  the  defendant 
was  not  liable  for  the  assault.  That  waa 
properly  rejected  for  reasons  already  stated. 
The  fourth  is  still  more  objectionable  as  it 
is  altogether  indefinite  and  too  general  U> 
guide  Sie  jury  as  to  what  would  be  deemed 
a  sufficient  cause  of  provocation  to  relieve 
the  defendant,  even  if  the  theory  contended 
for  by  it  be  correct.  The  eighth  is  likewise 
defective  and  there  is  no  legally  sufficient 
evidence  to  show  that  the  plaintiff  used  tiie 
language  complained  of  to  provoke  an  as- 
sault by  the  conductor  for  the  purpose  of 
suing  the  company.  No  such  inference  could 
properly  be  drawn  from  the  expression  used 
by  Barger  as  testified  to  by  the  conductor, 
that  "I  have  got  you  just  where  I  want  yoix 
and  will  sue  the  company." 

While  the  language  used  by  the  plaintiff, 
according  to  the  defendant's  evidence,  did 
not  justify  an  assault  by  the  conductor,  it 
was  certainly  calculated  to  irritate  him  and 
arouse  his  passions,  and  hence  it  becomes 
material  as  to  whether  the  remaining  prayers 
of  the  defendant  and  the  second  of  the  plain- 
tiff properly  presented  the  law  applicable  U> 
the  measure  of  damages  to  be  allowed.  The 
second  and  fifth  prayers  of  the  defendant 
undertook  to  confine  the  recovery  to  nominal 
damages.  The  second  is  like  the  Uiird,  and 
the  fifth  is  the  same  as  the  fourth,  excepting 
the  third  and  fifth  deny  the  right  of  the 
plaintiff  to  recover  at  all,  while  the  other 
two  limited  his  recovery  to  nominal  dam- 
ages. No  authority  has  been  cited,  and  we 
know  of  none,  that  would  have  justified  the 
court  in  granting  those  prayers  under  the 
facts  in  this  case.  The  sixui  prayer  asked 
the  court  to  instruct  the  jury  ''that,  from  all 
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the  evidence  In  the  cause,  the  plalntilf  is  not 
CDtitled  to  recover  exemplary  damages,  but 
sach  damages  only  as  will  compensate  him 
for  the  injury  done  him,  in  estimating  which 
the  jury  are  at  1  iberty  to  consider  the  ofitensi  ve 
language  of  the  plaintiff  (if  they  should  find 
that  be  used  such  language)  in  mitigation  of 
the  damages."  We  agree  fully  with  the 
leaned  counsel  for  the  appellant  in  his  con- 
tention that  if  the  jury  believed  the  assault 
was  provoked  b^  the  language  used  by  the 
plaintiff,  as  testified  to  by  the  conductor  and 
others,  they  were  authorized  to  take  the  prov- 
ocation into  consideration  in  mitigation  of 
damages. 

While  the  law  will  not  Justify  an  assault 
OD  account  of  words  used  towards  the  as- 
sailant it  does  recognize,  as  was  said  by  Le 
Grand,  C%.  «/..  in  uaither  v.  Blowen,  11  Md. 
552,  *'the  weakness  and  infirmities  of  human 
nature  which  subject  it  to  uncontrollable 
influences  when  under  great  and  madden- 
ing excitement  superinduced  by  insults  and 
threats."    But  this  praver  does  not  properly 

S resent  the  question.  It  disregarded  the  evi- 
ence  of  the  plaintiff  himself  who  denied 
that  ho  had  used  the  language  complained 
of.  The  court  could  not  therefore  instruct 
the  Jury  that  *'from  all  the  evidence  in  the 
cause  the  plaintiff  is  not  entitled  to  recover 
exemplary  damages,"  etc.,  for  if  the  Jury  be- 
lieved the  plaintiff,  the  assault  was  wholly 
unjustifiable  and  such  an  one  as  would  very 
properly  call  for  exemplary  or  punitive  dam- 
ages. It  may  be  true  that  the  great  pre- 
ponderance of  the  testimony  in  we  record 
contradicts  the  plaintiff,  but  it  was  for  the 
jary  and  not  for  the  court  to  determine  which 
was  true.  That  prayer  was  therefore  prop- 
erly rejected. 
It  only  remains  to  pass  upon  the  plaintiff's 

Srayers.  We  have  already  said  that  the  con- 
uct  of  the  plaintiff,  as  disclosed  by  the  rec- 
oid,  did  not  justify  the  assault  made  by  Uie 
conductor. 

We  think  the  plaintiff's  first  prayer  is  in 
accord  with  that  conclusion.  In  some  cases 
the  word  ''assaulted,"  as  used  in  this  praver 
might  be  objectionable  on  the  ground  that 
the  court  left  it  to  tlie  jury  to  find  whether 
or  Dot  while  the  plaintiff  was  a  passenger  on 
the  cars  be  was  assaulted  and  struck  by  the 
conductor.  It  is  for  the  court  and  not  for  the 
jury  to  determine  whether  certain  facts 
amount  in  1  aw  to  an  assau  1 1.  Bandy  v.  John- 
M]»,  5  Md.  450.  But  in  this  case  the  defend- 
ant was  not  injured  thereby,  as  at  most  the 
court  at  the  instance  of  the  plaintiff  left  to 
the  Jury  to  decide,  as  a  matter  of  fact,  what 
the  court  on  application  would  doubtless 
have  decided,  as  a  question  of  law.  The 
word  "assaulted"  was,  moreover,  evidently 
not  intended  in  its  technical  sense,  as  its  con- 
text shows,  and  in  the  connection  in  which 
it  was  used  was  not  calculated  to  mislead  the 
jury  or  injure  the  defendant. 

The  only  question  remaining  to  be  passed 
npon  is  the  ruling  on  the  second  prayer  of 
Uie  plaintiff.  That  it  announces  a  correct 
principle  of  law  in  the  abstract  may  be  ad- 
mitted, but  whether  or  not  it  was  misleading 
under  the  circumstances  of  this  case  is  not 
altogether  free    from  doubt.    It  certainly 
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might  have  been  drawn  in  a  way  that  would 
have  been  more  clear] y  unobjectionable. 

It  is  not  every  case  of  assault  that  au- 
thorizes a  jury  to  award  exemplary  damages. 
Whilst  the  provocation  of  the  plaintiff  may 
not  justify  an  assault  yet  if  it  be  of  such 
chnracter  as  would  naturally  arouse  the  anger 
aud  passions  of  men  of  ordinary  tern  per- 
ameuts,  and  if  it  is  not  too  remote,  it  is  ad- 
missible in  mitigation  of  damages.  The  au- 
thorities differ  somewhat  as  to  whether 
evidence  of  recent  provocation  can  be  ad- 
mitted in  mitigation  of  compensatory  dam- 
ages. In  Wisconsin  it  has  been  held  that  it 
cannot  be,  Ocfroaran  v.  Barran,  55  Wis. 
122.  Whilst  in  New  York.  Kf;ff  v.  Taumans. 
86  N.  Y.  830,  40  Am.  Rep.  548  and  in  Penn- 
sylvania, JiobUon  V.  Rupert,  28  Pa.  528,  it  ha» 
been  decided  that  it  may  mitigate  compen- 
.satory  as  well  as  punitive  damages.  It  is 
said  in  Bobison  v.  Rupert,  tupra,  Ihat  when 
there  is  a  reasonable  excuse  for  the  defend- 
ant, arising  from  the  provocation  or  fault  of 
the  plaintiff  but  not  sufficient  entirely  to 
justify  the  act  done,  there  can  be  no  exem- 
plary damages,  and  the  circumstances  of 
mitigation  must  be  applied  to  the  actual 
damages.  If  it  were  not  so  the  pladntiff^ 
would  get  full  compensation  for  damagee- 
occasioned  by  himself.  But  the  authoritiea 
agree  that  sufficient  proTOcatlon  (of  which 
the  Jur^  is  ordinarily  left  to  judge)  will  at 
least  mitigate  exemplary  damages  in  action* 
for  assaults,  and  the  conduct  of  a  passenger 
may  be  such  as  to  preclude  his  right  to  exem- 
plary damages  for  an  assault  by  a  conductor 
or  other  employe  of  a  rai  Iroad  company.'  We 
are  not  prepared,  however,  to  say  that  under 
the  circumstances  of  this  case  the  conduct  of 
Barger,  as  disclosed  by  the  evidence  of  the 
defendant  in  the  record,  was  such  as  would 
have  justified  the  court  below  in  instructing 
the  jury,  as  a  question  of  law,  that  they 
could  not  award  punitive  damages  for  tlie 
assault  made  on  him. 

The  conductor's  own  testimony  shows  that 
he  not  only  struck  Barger  with  his  fist  whe& 
the  epithet  was  applied  to  him,  but  he  fol- 
lowed it  up  with  a  blow  over  his  head  with 
the  lantern.  It  would  require  Tery  great 
provocation  to  justify  a  conductor  in  cbarge- 
of  a  train  using  such  violence  on  one  of  his- 
care.  It  might  have  resulted  In  a  riot  or 
other  serious  trouble  on  that  heavily  loaded 
train,  to  the  great  discomfort  and  danger  of 
the  other  passengera.  If  the  plaintiff's  state- 
ment  was  believed  by  the  Jury,  the  defend- 
ant was  unquestionably  liable  for  punitive- 
damages,  and  this  prayer  submitted  his 
theory  of  the  case.  By  it  the  Jury  was  at 
liberty  to  consider  the  violent  character  of 
the  conductor's  conduct  and  the  outrage  ta 
the  feelings  of  the  plaintiff,  and  thereupon 
to  awajrd  such  exemplary  or  punitive  dam- 
ages as  the  circumstances  in  their  Judgment 
required. 

The  defendant  had  the  right  to  present  its 
theory  of  the  case  in  mitigation  of  damages, 
which  is  a  matter  of  defense— but  its  prayers 
on  this  subject,  as  we  have  already  deter- 
mined, did  not  properly  present  the  question. 
It  would  have  been  right  for  the  court  to  bavo 
granted  an  instruction  of  its  own,  but  it  was 
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not  required  to  do  so  unless  requested  by 
prayers  free  from  the  defects  pointed  out  in 
tliose  that  were  offered.  As  the  jury  were 
«imply  told  they  were  at  liberty  to  consider 
the  character  of  the  assault  ana  award  such 
punitive  or  exemplary  damages  as  the  cir- 
•cunistances  in  their  judgment  would  require, 
they  could  have  taken  into  consideration  the 
<x)nduct  of  the  plaintiff,  as  well  as  the  con- 
•ductor  in  making  up  their  verdict,  and  the 
-amount  of  the  verdict  rendered  shows  they 


I  were  not  inclined  to  punish  tlie  defendant 
very  severely,  if  they  allowed  any  punitive 
damages  at  all.  The  second  prayer  of  the 
plaintiff  in  Byer»  v.  Horrier,  47  Md.  98,  used 
language  very  similar  to  that  in  this  prayer, 
and  this  court  said  it  oueht  to  have  been 
granted.  Taking  all  the  circumstances  into 
consideration,  we  are  of  the  opinion  that 
there  was  no  error  in  granting  this  prayer^ 
and  the  judgment  must  be  affirmed. 
Judgment  affirmed  with  coits. 
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1.  Railroad  companies  eannot  be  com- 
pelled by  EDandamus  to  Increase  the  number  of 
unins  on  thehr  roads  without  a  statutory  re- 
quirement. 

:8.  The  loeatton  of  railroad  statloiifl  at 
poiDtf  where  the  oost  of  malDtainlnff  them  will 
exceed  the  proHtB  resulting  therefrom  oannotbe 
compelled. 

3«  The  fkei  that  a  railroad  runs  throviif h 
the  terrltorlaJ  limits  of  a  town  or  yiUage 
does  not  absolutely  require  it  to  eetabllsh  a  sta- 
tion and  depot  therein, -especially  where  reason- 
able provisions  for  the  aooommodation  of  the  in- 
habitants is  made  by  a  station  near  its  limits. 

'4*  A 'railroad  company  owning  two 
lines  between  the  same  points  wiu  not  be 

compelled  to  operate  local  trains  on  both,  if  this 
would  entail  great  loss  and  expense  without  any 
return,  and  the  convenience  of  the  greater  num- 
ber of  people  will  be  secured  by  operating  one  of 
them  exclusively  for  through  traina. 

(October  SS.  IBOi.) 

APPEAL  by  defendant  from  a  JudgmeDt  of 
the  Circuit  Court  for  Madison  County 
granting  a  writ  of  mandamus  to  compel  defen- 
-daut  to  establish  a  station  at  the  town  of  Upper 
Alton.    Reversed, 
The  facts  are  stated  in  the  opinion. 
Mes9rs.  Wise  ft  Davis  for  appellant. 
Mr.  Oeori^  Huntt  Atty-Gen,,  for  appel- 
lee. 

Baker*  «7.,  deliyered  the  opinion  of  the 

•court: 

This  case  was  before  us  at  a  former  term, 
4md  is  reported  as  People  v.  Chicago  A  A.  B. 
Co.  180  111.  175.  The  case  was  then  sub- 
mitted to  us  on  a  demurrer  to  the  petition 
for  a  writ  of  mandamus.  The  substance  of 
the  prayer  of  the  petition  was  that  a  writ  of 
mandamus  should  be  issued  commanding  the 
railroad  company  to  establish  a  passenger 
4ind  freight  depot  in  the  town  of  Upper  Al- 
ton, upon  its  line  of  railway  between  the  sta- 
tion of  Godfrey  and  the  station  of  Wann,  and 

NOTB.—On  the  subject  of  mandamus  to  compel 
«he  operation  of  a  railroad,  see  note  to  State  t. 
Dodge  City,  M.  ft  T.  B.  Go.  (Kan.)  24  L.  R.  A.  664. 
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to  stop  its  trains,  both  freight  and  passenger, 
or  a  sufficient  number  thereof,  to  accommo- 
date the  public,  and  discharge  passengers  and 
freight  therefit  when  requested.  We  there 
said :  **The  petition  undertakes  to  show  the 
public  importance  and  necessity  of  the  station 
asked  for  in  two  ways:  First,  by  alleging 
the  facts  and  circumstances  which  tend  to 

f»roye  it ;  and,  secondly,  by  directly  averring 
t.  It  cannot  be  doubted,  we  thins,  that  the 
facts  allegod  make  out  a  clear  and  strong  case 
of  public  necessity.  .  .  .  Then,  as  we 
have  already  said,  the  petition  directly  avers, 
and  the  demurrer  admits,  that  the  accommo- 
dation of  the  public  living  in  and  near  said 
town  requires,  and  long  has  required,  the  es- 
tablishment of  a  passeneer  and  freight  depot 
on  tlie  line  of  its  ro«ia  within  said  town. 
Unless,  then,  there  is  some  explanation  for 
the  course  pursued  by  the  defendant  which 
the  record  does  not  give,  we  cannot  escape 
the  conviction  that  its  conduct  in  the  prem- 
ises exhibits  an  entire  want  of  good  faith 
in  its  efforts  to  perform  its  public  functions 
as  a  common  carrier,  and  an  unwarrantable 
disregard  of  the  public  interests  and  necessi- 
ties. It  cannot  be  admitted  that  the  discre- 
tion vested  in  the  defendant  in  the  matter  of 
establishing  and  maintaining  its  freight  and 
passenger  stations  extends  so  far  as  to  jus- 
tify such  manifest  and  admitted  disregard 
of  its  duties  to  the  public."  And  the  judg* 
ment  of  the  circuit  court  was  therefore  re- 
versed, for  the  error  in  sustaining  the  de- 
murrer to  the  petition,  and  the  cause  was 
remanded  for  further  proceedings. 

Upon  the  remandment  of  the  case,  there 
was  answer  and  replication,  and  a  trial  of 
the  issues  before  the  court,  without  a  jury. 
The  court  found  the  issues  for  the  petitioner, 
and  overruled  a  motion  for  a  new  trial.  It 
then  rendered  final  judgment,  awarding  a 
writ  of  mandamus  against  the  railroad  com- 
pany, commanding  it  to  establish  and  main* 
tain  a  station  on  the  line  of  its  road  at  Up* 
per  Alton,  and  to  stop  at  said  station  daily 
a  sufficient  number  of  trains  to  accommodate 
the  public,  and  to  receive  and  discharge  at 
said  station  such  freight  and  passengers  as 
shall  be  there  offered,  in  like  manner  as  si 
other  stations  on  the  line  of  its  road,  where 
like  amount  of  freight  and  passengers  was 
being  received  and  discharged  by  it  at  the 
time  of  the  filing  in  the  court  of  the  petition 
herein.  The  record  was  then  again  brought 
here  by  appeal,  and  various  assignments  of 
error  made. 


See  also  34  L.  R.  A.  G56;  35  L.  R.  A.  (;(>2:  41  L.  R.  A.  515;  44  L.  R.  A.  002. 
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We  have  examined  the  entire  testimony 
in  the  record  itself,  and  find  the  facts  of  the 
case  to  be  substantially  these :  The  Chicago 
A  Alton  Railroad  Company  owns  and  op- 
erates a  line  of  railroad  running  from  East 
St.  Louis  to  Chicago.  Alton  is  a  cfty,  on 
the  line  of  its  railroad,  that  is  quite  a  manu- 
facturing point,  and  does  a  large  business, 
and  occupies  the  fourth  place  of  importance 
io  the  freight  and  passenger  traffic  of  the 
company.  The  company  runs  its  passenger 
trains  dally  between  St.  Louis  and  Chicago, 
which  pass  through  Alton  ;  also  an  accommo- 
dation train  between  Alton  and  St.  Louis, — 
making  five  trains  daily  each  way  on  the 
company's  road  between  Alton  and  St.  Louis. 
The  Indianapolis  &  St.  Louis,  now  the  Cleve- 
land, Cincinnati,  Chicago  &  St.  Louis  Rail- 
road Company  (usually  called  the  ''Big 
Four")  runs  into  Alton.  It  also  has  an  ac- 
commodation train  running;  between  Alton 
and  St.  Louis,  and,  with  its  regular  trains 
and  its  accommodation  train,  has  an  eoual 
number  of  trains  as  the  Chicago  &  Alton 
Railroad,  between  those  points,  making  ten 
trains  daily  on  each  road  between  Alton  & 
St.  Louis.  Upper  Alton  is  a  village  whose 
territorial  limits  adioin  those  of  Alton  on  the 
east.  It  is  principally  a  residence  town,  be- 
ing practically  an  adjunct  to  Alton.  It  has 
a  population  of  about  1,700  inhabitants,  in- 
cluding the  students  from  abroad  who  at- 
tend Shurtleff  College  and  the  Wyman  insti- 
tute, two  educational  establishments  there. 
It  has  no  manufactories,  except  a  blacksmi  th 
shop  and  wagon  factory,  that  uses  no  ma- 
chinery, but  makes  some  wagons ;  no  coal  or 
lumber  yards,  no  hotel,  no  bank,  and  no 
large  stores.  It  has  some  twelve  or  fifteen 
business  houses,  that  do,  in  the  aggregate,  a 
business  of  about  $100,000  or  |125,0U0  a 
vear ;  and  of  that  amount  one  third  is  bought 
by  the  merchants  from  stores  in  Alton,  the 
remainder  mostly  from  St.  Louis.  Upper 
Alton  is  connected  with  Alton  by  a  steam 
motor  line  and  a  horse  railroad.  Both  lines 
start  at  Upper  Alton  from  the  square  in 
which  most  of  the  stores  are  located,  and  run 
to  within  a  block  of  the  Union  Depot  at  Al- 
ton, from  which  depot  all  trains  on  both  rail- 
roads at  Alton  arrive  and  depart.  The  motor 
line  occupies  about  twenty  minutes,  and  the 
street-car  line  thirty  minutes,  making  a  trip 
between  the  places ;  and  the  distance  between 
the  points  on  each  street  railroad  is  about  two 
and  three  fourths  mi  left. 

In  the  extreme  eastern  limits  of  the  city 
of  Alton  both  the  Chicago  &  Alton  and  the 
Big  Four  Railroads  have  a  station  called 
"Stutz"  or  **  Upper  Alton,"  at  which  most  of 
their  trains  stop.  It  is  on  the  line  of  the 
horse  railroad  running  between  Alton  and 
Upper  Alton  abjut  one  and  one  third  miles 
from  the  business  part  of  Upi>er  Alton,  half 
a  mile  outside  of  its  territorial  limits,  and 
it  take3  fifteen  minutes  to  go  on  the  street 
railroad  from  its  business  center  to  Stutz  sta- 
tion. The  travel  from  Upper  Alton  is  from 
W  to  95  per  cent  to  St.  Louis.  This  Stutz 
or  Upper  Alton  station  affords  facilities  to 
take  or  depart  from  any  of  the  trains  which 
leave  this  station  daily  for  St.  Louis,  and  re- 
turn thereto.     During  the  boating  season  on 


the  Mississippi  river  (usually  seven  or  eight 
months)  a  steamboat  runs  daily  between  Al- 
ton  and  St.  Louis,  leaving  Alton  at  7  o'clock 
in  the  morning,  and  returning  at  half  past 
5  in  the  evening.  The  trip  on  the  boat  be- 
ing pleasant  and  cool,  free  from  dust,  and 
much  cheaper  than  by  rail,  causes  the  boat 
to  be  largely  patronized  by  the  people  of 
Alton  and  Upper  Alton.  Freight  by  the  boat 
is  so  much  cheaper  than  by  rail  that  during 
the  river  season  75  per  cent  of  the  merchan- 
dise that  is  bought  in  St.  Louis  for  Upper 
Alton  comes  by  way  of  the  boat.  East  of 
the  territorial  limits  of  Upper  Alton,  and  a 
quarter  of  a  mile  east  of  the  "*  cut-off, "  here- 
inafter mentioned,  and  about  one  mile  from 
the  business  portion  of  the  village,  the  Chi- 
cago, Burlington  &  Quincy  Railroad  Com- 
pany has  a  depot  for  and  called  Upper  Alton ; 
but  its  passenger  trains  are  very  seldom  pat- 
ronized by  the  people  of  the  village,  because 
the^  do  not  run  at  convenient  hours  (the 
trains  leaving  the  depot  for  St.  Louis  at  6 
A.  M.  and  4 :80  P.  M.,  and  the  train  arriving 
there  at  9:80  P.  M.),  because  they  do  not 
sell  commutation  tickets,  and  also  because 
there  is  no  street  railroad  to  the  depot.  Con- 
sequently, passengers  from  Upper  Alton  pre- 
fer to  take  the  street  railroad  to  Stutz  station 
in  Alton,  where  they  can  have  convenient 
trains,  or  take  the  motor  line,  and  go  to  Al- 
ton, and  take  the  boat.  There  are  quite  a 
number  of  residents  in  Upper  Alton  who  are 
engaged  In  business  in  St.  Louis,  and  who 
travel  daily,  both  ways,  between  the  village 
and  St.  Louis,  and  use  commutation  tickets. 
The  Chicago  <&  Alton  Railroad  Company 
owns  and  operates  a  railroad  called  the  ^'St. 
Louis,  Jacksonville  &  Chicago  Railroad," 
which  runs  from  Godfrey,  in  Madison 
county,  111.,  to  Roodhouse,  111.  From  there 
West  the  Chicago  &  Alton  Railroad  Company 
has  leased  lines  extending  to  Kansas  City, 
Mo.  The  line  of  the  Chicngo  &  Alton  Rail- 
road between  St.  Louis  and  iCansas  City  was 
about  sixty  miles  longer  than  that  of  com- 
peting railroads ;  and  In  order  to  lessen  the 
distance  and  make  faster  time,  so  as  to  com- 
pete with  other  lines,  a  systematic  plan  of 
work  and  improvement  was  adopted  in 
straightening  its  line,  cutting  down  the 
firrades,  filling  up  low  places,  and  generally 
in  shortening  its  line,  and  making  the  road 
as  level  as  possible,  so  as  to  enable  freight 
locomotives  to  haul  long  and  heavy  trains, 
and  passenger  locomotives  to  pull  large  trains 
at  such  a  rate  of  speed  that  connections  could 
be  made  with  outgoing  trains  at  St.  Louis 
and  Kansas  City, — the  great  point  desired. 
The  plan  has  been  pursued  for  years,  and  has 
cost  the  road  about  $8, 000, 000.  In  pursuance 
of  and  as  part  of  this  plan,  the  so-called  ** cut- 
off" was  built,  which  is  an  extension  of  the 
St.  Louis,  Jacksonville  &  Chicago  Railroad 
from  Chicago  to  Wann,  saving  a  distance  of 
over  two  miles,  and  reducing  the  grade  from 
ninty  feet  to  the  mile  by  way  of  Alton  to 
thirty  feet  to  the  mile  over  the  cut-off.  The 
Kansas  City  trains,  which  formerly  passed 
through  Alton,  now  go  over  the  cut  off .  The 
cut-off  is  built  through  the  extreme  north- 
eastern comer  of  the  territorial  limits  of 
Upper  Alton,  there  being  only  two  houses 
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east  of  the  cut-off  In  the  village.    The  dis- 
tance from  the  business  block  of  Upper  Alton 
to  where  it  is  desired  the  company  should 
build  a  depot  on  the  Burton  tract,  on  the  line 
of  the  cut- off.  is  nearly  two  thirds  of  a  mile ; 
and  there  is  no  street  railroad  or  other  way 
of  going  to  the  depot,  if  built,  except  to 
walk  or  go  by  private  conveyance.     There 
are  two  Kansas  City  passenger  trains  over 
the  cut-off  daily,— one  each  way.     One  goes 
through  Upper  Alton  to  St.  Louis,  at  6  A. 
M.    The  other  goes  through  Upper  Alton 
from  St.  Louis  at  9  P.  M.     The  Chicago, 
Burlington  &  Quincv  Railroad  Company's 
depot  is  only  a  short  distance  east  from  where 
the  depot  would  be  if  located  at  the  Burton 
tract,  and  its  passenger  trains  are  now,  and 
have  been  running  for  years  at  about  the  same 
time  that  the  Kansas  City  trains  run,  and 
have   received   substantially    no    patronage 
from  the  Upper  Alton  people.     There  is  sub- 
stantially no  business  between  Upper  Alton 
and  Godfrey,  or  north  and  west  of  there,  and 
but  little  travel,  except  that  of  theological 
students  from  the  colle^^e,  who  more  or  leas 
frequently  go  in  that  direction  on  Saturday 
niglits,  to  preach  on  Sunday,  and  return  on 
Monday  morning.     In  addition  to  the  mer- 
cantile business,  some  fruit,  potatoes,  and 
vegetables  are  raised  in  and  near  Upper  Al- 
ton, the  value  of  which,  in  sood  fruit  years, 
amounts  from  $25,000  to  |75,000.     There  is 
a  good  crop  of  fruit  once  in  two,  three,  four, 
or  five  years.     Some  of  the  fruits  and  vege- 
tables are  hauled  to  the  freight  depot  in  Al- 
ton, a  distance  of  three  miles,  and  shipped 
from  there ;  some  are  shipped  from  the  switch 
at  the  junction,  which  is  about  the  same  dis- 
tance ;  and  some  are  shipped  from  the  depot 
of  the  Chicago,  Burlington  &  Quincy  com- 
pany.    The  Chicago  &  Alton  company  also 
has  a  side  track  at  Stutz  or  Upper  Alton 
station  for  loadin^i:  and  unloading  freight. 
The  land  that  the  company  owns  at  Burton's 
was  not  acquired  bv  condemnation  proceed- 
ings for  freight  and  passenger  depots,  depot 
grounds,  and  side  tracks,  as  alleged  in  the 
petition,  but  was  purchased  for  $1,000;  and 
there  is  nothing  in  the  deed  tending  to  show 
that  it  was  bought  for  the  purpose  above 
mentioned. 

The  evidence  shows  that  it  would  cost 
$3,500  or  $4,000  to  build  a  depot  and  side 
tracks,  and  that  $500  per  year  would  be  re- 
quired to  pay  for  the  services  of  an  agent. 
The  evidence  also  shows  that,  on  account  of 
the  haul  in  wagons,  the  price  of  hard  coal  is 
twenty-five  cents  a  ton  higher  in  Upper  Al- 
ton than  in  Alton,  and  soft  coal  a  half  cent 
a  bushel  higher.  Trunks  are  not  checked  to 
or  from  Stutz  or  Upper  Alton  station ;  and, 
if  checks  are  desired,  they  have  to  be  checked 
to  and  from  the  Union  Depot  in  Alton.  The 
local  express  charge  on  a  trunk  between  the 
latter  depot  and  Upper  Alton  is  twenty-five 
cents.  The  charge  on  a  small  package  is  ten 
cent^ ;  and  it  costs  about  one  dollar  a  ton  to 
have  goods  hauled  by  the  load  from  the 
steamboat  landing  or  railroad  depots  in  Al- 
ton to  Upper  Alton.  All  telegraphic  mes 
sages  are  subject  to  an  additional  charge  for 
being  transmitted  by  telephone  to  Upper  Al- 
ton, and  all  express  matter  is  subject  to  an 
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extra  char  ire  for  being  transported  from  Al- 
ton. The  fare  on  the  horse  railroad  between 
Upper  Alton  and  Upper  Alton  station,  or  be- 
tween Upper  Alton  and  the  Union  Depot  ia 
Alton,  is  five  cents ;  and  the  fare  on  the  motor 
line  between  Alton  and  Upper  Alton  is  ten 
cents.  And  it  also  appears  from  the  evidence 
that  a  person  in  Upper  Alton  who  is  desirous 
of  going  westwai^  on  the  line  of  the  St. 
Louis,  Jacksonville  &  Chicago  Railroad  is 
compelled  to  go  to  Alton,  and  then  take  s 
train  on  the  Cliicago  &  Alton  Railroad  to 
Godfrey,  and  there  wait  the  arrival  of  the 
train  on  the  St.  Louis,  Jacksonville  &  Chi- 
cago Railroad,  which  only  a  few  moments 
before  its  arrival  in  Godfrey  had  passed 
through  the  extreme  eastern  part  of  the  ter- 
ritorial limits  of  Upper  Alton ;  and,  on  re- 
turning, he  must  return  by  the  same  route, 
leaving  at  Godfrey  the  train  which  will  in. 
a  few  moments  pass  through  the  territorial 
limits  of  Upper  Alton. 

Our  next  concern  Is  in  regard  to  the  law 
that  is  applicable  to  the  facts  of  the  case. 
In  Ohio  db  M,  R.  Go.  v.  People,  130  111.  200. 
this  court,  speaking  of  the  railway  company, 
said:    **Nor  is  there  any  doubt  of  its  duty 
to  BO  operate  its  road  as  to  afford  adequate 
facilities  for  the  transaction  of  such  business 
as  may  be  offered  it,  or  at  least  reasonably 
be  expected.     This  is  equally  true  with  re- 
spect to  passeneers  and  freight.     As  to  the 
extent  or  sufficiency  of  these  facilities,  in- 
cluding the  number  and  frequency  of  trains, 
that  is  to  be  judged  of  and  governed  chiefly 
by  the  amount  of  business  on  the  line  of  the 
road.     The  company,  however,  is  given,  as 
it  should  be,  a  ver^  large  discretion  in  de- 
termining all  questions  relating  to  the  equip- 
ment and  operation  of  its  road ;  hence  courts, 
as  a  general  rule,  will  not  interfere  with  the 
management  of  railways  in  these  respects, 
except  where  the  act  sought  to  be  enforced 
is  specific,  and  the  right  to  its  performance 
in  the  manner  proposed  is  clear  and  un- 
doubted.*'   And  in  the  same  case  it  was  fur- 
ther said :    **It  Is  believed,  however,  no  case 
can  be  found  which,  in  the  absence  of  stat- 
utory requirement,  has  gone  to  the  length  of 
holding  that  a  railway  company  may  be  com- 
pelled, by  mandamus,  to  increase  the  num- 
ber of  trains  on  its  road,  or  to  run  daily  a 
particular  number  of  trains  over  its  road ; 
and  we  are  satisfied  there  is  no  common- law 
authority  for  making  such  an  order."    When 
this  case  was  here  before  {People  v.  Chicago  db 
A.  R.   Go.  ISO  111.    175),  we  used  this  lan- 
guage:   **It  is  undoubtedly  the  rule  that 
railway  companies,  in  the  absence  of  statu- 
tory provisions  limiting  and  restricting  their 
powers,  are  vested  with  a  very  broad  discre- 
tion in  the  matter  of  locating,  constructing, 
and  operating  their  railways,  and  of  locating 
and  maintaining  their  freight  and  passenger 
stations.     This  discretion,   however,  is  not 
absolute,  but  is  subject  to  the  condition  that 
it  must  be  exercised  in  good  faith,  and  with 
a  due  regard  to  the  necessities  and  conveni- 
ence of  the   public.      Railway   companies, 
Miough  private  corporations,  are  engaged  in 
a  business  in  which  the  public  have  an  in- 
terest, and  in  which  such  companies  are  pub- 
lic servants,    and    amenable  as  such."    Id 
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Ihe  late  case  of  Mobile  A  0.  R.  Go.  ▼.  People, 
132  111.  559,  we  said:  "Railway  stations, 
for  the  receipt  and  discharge  of  passengers 
and  freight,  are  for  the  profit  and  conveni- 
ence of  boUi  the  company  and  the  public. 
Their  location  at  points  most  desirable  for 
the  convenience  of  travel  and  business  is 
alike  indispensable  to  the  efficient  operation 
of  the  road  and  the  enjoyment  of  it  as  a  high- 
way by  the  public.  ^Necessarily,  therefore, 
the  company  cannot  be  compelled,  on  the 
one  hand,  to  locate  stations  at  points  where 
the  cost  of  maintaining  them  will  exceed 
the  profits  resulting  therefrom  to  the  com- 
pany, nor  allowed,  on  the  other  iiand,  to  lo- 
cate'them  so  far  apart  as  practically  to  deny 
to  communities  on  the  line  of  the  road  rea- 
sonable access  to  its  use."  In  the  case  of 
PtffpU  V.  Borne,  W.  db  0.  R.  Co.,  103  N.  Y. 
ft5,  it  was  held  by  the  court  of  appeals  of 
the  state  of  New  York  that  where'  a  rail- 
road company,  by  consolidation,  becomes 
the  owner  of  two  lines  of  road  between  the 
same  points,  and  can  substantially  accom- 
modate the  people  of  the  state  by  operating 
one  of  them,  and  can  abandon  the  other  with- 
out serious  detriment  to  any  considerable 
number  of  people,  it  will  not  be  compelled 
by  mandamus  to  operate  both,  where  tlie 
operation  of  the  line  thus  abandoned  entails 
great  expense  without  any  return. 

In  the  case  at  bar  the  people  put  in  evi- 
dence a  communication  from  T.  B.  Black- 
stone,  president  of  the  Chicago  &  Alton  Rail  • 
road  Company,  addressed  to  the  board  of 
railroad  and  warehouse  commissioners,  in 
which  he  says:  **The  question  of  an  addi- 
tional station  for  Upper  Alton  has  been 
many  times  carefully  considered,  at  the  re- 
quest of  the  citizens  of  that  town,  and  we 
have  not  been  able  to  discover  how  it  is 
possible  to  comply  with  their  wishes  with- 
out sacrificing  the  interests  and  conveniences 
of  a  much  larger  number  of  persons.  ^  This 
would  seem  to  indicat'O  that  the  officials  of 
that  road,  in  refusing  to  furnish  the  depot  and 
services  desired,  were  at  least  acting  in  good 
faith,  and  with  what  to  them  seemed  to  be 
a  due  regard  for  the  necessities  and  conven- 
ience of  the  public.  It  appears  to  be  cer- 
tain that,  if  the  village  is  to  be  furnished 
with  the  additional  passenger  service  in- 
listed  upon,  that  end  must  be  accomplished 
by  one  of  two  means :  Either  the  through 
passenger  trains  running  between  Kansas 
City  and  St.  Louis  must  stop  at  the  proposed 
new  station,  when  established,  for  the  pur- 
pose of  taking  on  and  discharging  passen- 
f^ers,  or  else  the  company  must  run  a  special 
ocal  train  between  such  depot  on  the  cut- 
off and  St.  Louis. 

It  appears  from  the  testimony  of  Charles 
H.  Chappell,  general  manager  oi  the  Chicago 
&  Alton  Railroad  Company,  as  well  as  from 
that  of  Mr.  Blackstone,  that,  on  account  of 
its  long  line  of  road,  the  company  would  not 
be  able  to  compete  with  the  Missouri  Pacific 
and  Wabash  roads  for  the  through  passenger 
traffic  between  Kansas  City  and  St.  Louis, 
if  it  was  compelled  to  stop' its  through  pas- 
senger trains  at  local  points  for  passengers. 
This  would  be  a  very  great  hardship,  in 
view  of  the  large  outlay  of  money  the  com- 

26  U  W.  A. 


pany  has  made  in  putting  its  line  in  shape 
for  that  branch  of  business,  so  as  to  make 
connections  at  St.  Louis  and  Kansas  City. 
Besides  this,  as  the  evidence  shows,  the  main 
line  and  the  Kansas  City  branch  connect  at 
Godfrey.  Alton  passengers  going  west  are 
transferred  from  the  Chicago  to  the  Kansas 
City  train ;  and  the  train  to  St.  Louis  from 
Kansas  City,  if  on  time,  arrives  at  Godfrey 
almost  half  an  hour  earlier  than  the  train 
from  Chicago  over  the  main  line.  The  pas- 
sengers for  Alton  leave  the  Kansas  City  train 
at  Godfrey,  and  wait  for  the  Chicago  train. 
If  the  Kansas  City  train  is  late,  and  the 
Chicago  train  has  gone  by  Ckxlfrey,  or  if  the 
Chicago  train  has  met  with  an  accident,  or 
been  delayed,  so  that  it  will  reach  Godfrey 
an  hour  or  more  late,  in  either  case,  to  ac- 
commodate the  Alton  passengers,  and  not  let 
them  remain  at  Godfrey, — in  the  one  case 
until  noon,  in  the  other  until  the  Chicago 
train  would  arrive  at  Godfrey,— the  Kansas 
City  train,  instead  of  going  over  the  cut-off, 
goes  through  Alton,  leaves  Alton  passengers 
there,  and  proceeds  to  St.  Louis.  If  the 
Kansas  City  trains  were  compelled  to  go  over 
the  cut  off,  to  discliarge  and  take  on  board 
passengers  at  a  station  on  the  cut-off,  they 
could  not,  in  such  instances,  take  the  pas- 
sengers to  Alton ;  and  thus  the  Alton  travel, 
which  is  very  much  larger  than  the  Upper 
Alton  travel,  would  be  incommoded  for  it 
It  is  manifestly  hot  the  duty  of  the  company 
to  consult  the  interest  and  convenience  of  the 
minority,  instead  of  the  interests  and  con- 
venience of  the  majority  of  those  desiring 
or  requiring  their  services.  It  was  probably 
the  considerations  we  have  meniioned  that 
induced  the  board  of  railroad  aud  warehouse 
commissioners  to  write  to  President  Black- 
stone  the  communication  which  is  in  evi- 
dence, wherein  they  say :  "  While  through 
trains  only  are  run  on  that  branch  of  the 
railroad  past  Upper  Alton,  and  the  stoppage 
of  such  trains  at  the  place  would  be  in- 
jurious to  the  railroad,  it  is  believed  a  light 
local  train  might  be  placed  on  that  branch, 
and  stopped  at  that  place,  without  injury  to 
the  railroad  company."  The  freight  trains 
that  run  over  the  cut-off  are  all  through 
freight  trains.  The  local  freight  trains  all 
run'through  Alton.  The  uncontradicted  evi- 
dence is  that  it  would  be  impracticable  for 
the  company  to  run  its  through  freight  lines 
and  stop  them  to  do  any  local  work.  The 
through  fruits  and  vegetables  could  not  be 
carried  at  all. 
The  question,  then,  arises.  Should  the  com- 

gany  i>e  compelled  to  run  a  special  train 
etween  the  proposed  station  on  the  cut-off 
to  St.  Louis?  The  general  manager  of  the 
railroad  testifies:  ** There  can  be  no  com- 
parison between  the  cost  or  expenses  and 
the  benefit  or  revenue  received  by  the  build- 
ing of  a  depot,  putting  on  a  local  train,  and 
sending  an  engine  daily  after  the  freight  at 
Upper  Alton.  If  Upper  Alton  did  a  merchan- 
tile  business  of  $125,000,  and  the  fruit  and 
vegetable  business  testified  to  in  this  case, 
and  the  company  could  get  all  of  that  busi- 
ness and  the  passenger  business  of  Upper 
Alton  by  building  a  depot  there,  and  run- 
ning a  local  train,  as  I  have  stated,  it  would 
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not  pay  the  company  to  do  bo.    Take  even 
Alton,    which,    say,    is  the  fourth  place  of 
importance  in  the  company's  business  along 
the  line.    If  the  company'got  Alton's  entire 
business,  I  doubt  if,  for  that  business  alone, 
we  could  afford  to  lun  more  than  one  train 
a  day ;  and  the  reason  is,  the  business  of  a 
railroad  is  made  up  by  a  large  number  of 
places  containing  a  little  business,    which 
enables  us  to  get  mpney  enout^h  to  operate 
the  whole."    And  Mr.  Blackstone,  in  a  letter 
addressed  to  the  board  of  railroad  and  ware- 
house commissioners  (put  in  evidence  by  the 
people),  writes  as  follows:    **  We  now  un- 
derstand  it  to  be  your  widh  that  a  local 
station  shall  be  established  on  that  road,  and 
that  persons  and  property  shall  be  transported 
to  and  from  it.     We  believe  that  the  gross 
receipts  which  would  be  derived  from  such 
traffic  would  not  be  equal  to  one  per  cent  of 
the  cost  of  running  even  one  special  train 
per  day  to  and  from  Upper  Alton.     If  we  are 
only  approximately  correct,  we  assume  that 
you  would  not  ask  us  to  run  such  a  train.'' 
We  find  no  evidence  in  the  record  which 
seriously  militates  against  the  conclusions 
reached    by   these    two   witnesses.     If    the 
station  was  established,  the  depot  built,  and 
the  local  train  put  on  the  road,  there  is  no 
assurance  that  the  persons  who  now  ship  their 
fruit  and  vegetables  on  the  Chicago,  Bur- 
linf^ton  &  Quincy  Railroad  would  transfer 
their  patronage  to  the  appellant  company. 
There  is  no  assurance  that  the  persons  who 
now  haul  their  fruit  and  vegetables  to  the 
freight  depot  in  Alton,  and  ship  it  to  Chi- 
cago, would  then  haul  G>ir  fruits  and  veg- 
etables to  the  cut-off,    and  ship  them  to  St. 
Louis.     That  is  not  the  market  they  are  seek- 
ing to  supply.     There  is  no  assurance  that 
the  merchants  and  traders  who  buy  their 
supplies  in  St.  Louis,  and  during  two  thirds 
or  three  fouths  of  the  year  have  75  per  cent 
of  them  shipped  by  boat  to  Alton,  instead 
of  by  rail,  because  water  transportation  is 
cheaper  than  by  rail,  would  not  continue  to 
•o  ship  by  boat.     The  evidence  shows  that  a 
majority    of    the   **  commuters"    and    other 
residents  of  the  village  patronize  the  Big 
Four  road,  instead  of  the  Chicago  &  Alton 
road,  in  going  to  and  coming  from  St.  Louis. 
There  is  no  assurance  that  they  would  not 
continue  to  do  so.     Considerable  portions  of 
the  village   are  nearer  to  Stutz  or  Upper 
Alton  station  than  they  are  to  the  proposed 
new  station.    Would  not  those  who  live  there 
continue  to  go  to  Stutz  to  catch  a  train  for 
St.  Louis?    Would  not  those  who  live  in,  or 
arc  about  to  start  from,  the  business  center 
of  the  town,  prefer  to  take  a  street-car,  and 
ride  to  Stutz  station  in  15  minutes,  to  walk- 
ing half  a  mile  to  the  depot  on  the  cut-off? 
And  would  not  the  great  majority  of   pas- 
sengers go  to  St.  Louis  by  way  of  Stutz 
station,    for  the  reason  that  quite  a  number 
of  trains  will  leave  there  every  day  for  St. 
Louis,  both  on  appellant's  road  and  on  the 
Big  Four,  whereas  there  would  in  no  event 
be  more  than  one  or  two  opportunities  each 
day  of   reaching  8t  Louis    by    taking   a 
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train   at  the  proposed  depot  on   thA   cut- 
off ? 

We  do  not  understand  it  to  be  a  rule  of  the 
law  that  a  railroad  company  that  constructs 
its  line  of  road  through  any  portion  whale vei 
of  the  territorial  limits  of  a  town  or  villa/^a 
is  absolutely  required,  under  any  and  all 
circumstances,  to  e&tabish  and  maintain  a 
station  and  depot  on  its  line  wiihin  the  limits 
of  such  town  or  village.  Nor  do  we  under- 
stand there  is  any  invariable  rule  of  law  that 
when  two  municipalities  adjoin,  and  one  is 
substantially  a  suburb  of  the  other,  and  a 
railway  passes  through  a  portion  of  each, 
there  must  necessarily  be  a  station  and  depot 
in  each.  In  all  probability,  there  are  locali- 
ties within  the  corporate  limits  of  the  city 
of  Alton  that  are  almost  or  quite  as  far  from 
any  railroad  depot  as  in  the  village  of  Upper 
Alton.  And  it  is  in  evidence  here  that  in  the 
great  city  of  Chicago  the  appellant  company 
has  but  one  freight  depot,  although  its  line 
runs  for  many  miles  within  the  city  limits. 
In  our  opinion,  this  record  shows  that  ap- 
pellant has  made  reasonable  provision  for  the 
business  accommodation  of  the  people  of 
Upper  Alton  by  the  station  it  has  established 
and  the  side  track  it  has  constructed  at  the 
place  sometimes  called  **Stutz''  and  some- 
times called  **  Upper  Alton"  station,  even 
though  that  place  is  a  short  distance  beyond 
the  territorial  limits  of  the  village. 

It  seems  to  us  that  the  issuance  of  a  writ 
of  mandamus  herein  would  be  violative  of 
the  rule  that  a  very  broad  discretion  is  vested 
in  railway  companies  in  the  matter  of  locat- 
ing and  maintaining  freight  and  passenger 
stations ;  would  be  violative  of  the  rule  that, 
without  a  statutory  requirement,  such  com- 
panies cannot  be  compelled  by  mandamus  to 
increase  the  number  of  trains  on  their  roads ; 
would  be  violative  of  the  rule  that  such  com- 
panies cannot  be  compelled  to  locate  stations 
at  points  where  the  cost  of  maintaining  them 
will  exceed  the  profits  resulting  therefrom  to 
such  companies ;  would  violate  another  rule, 
which  is  deducible  as  a  corollary  from  the 
rule  announced  in  Peo})U  v.  Rome,  W.  <k  O. 
B.  Co.,  supra,  and  which  may  be  formulated 
thus :  Where  a  railroad  company  is  the  owner 
of  two  lines  of  road  between  the  same  points, 
and  can  substantially  perform  its  duty  to  the 
people  of  the  state  by  operating  one  of  them 
exclusively  for  through  trains,  and  the  otlier 
for  local  trains,  without  serious  detriment 
to  any  considerable  number  of  people,  and 
with  more  advantage  and  convenience  to 
a  greater  number  of  people,  it  will  not  be 
compelled  by  mandamus  to  operate  both  for 
local  trains,  when  such  operation  of  both 
will  entail  great  loss  and  expense  on  the  com- 
pany without  any  return, — and  would  also 
be  violative  of  the  rule,  that  everywhere 
obtains,  that  a  mandamus  will  never  be 
awarded  where  the  right  to  it  is  doubtful, 
and  not  clear. 

We  think  it  was  error  to  find  the  issues 
herein  for  the  people,  and  error  to  award  Uie 
perem[>tory  writ  of  mandamus. 

The  judgment  u  reversed. 
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1.  Tbo  Imoddiiif  orer  oH  »  barber's 
pole*  which  wae  sa  ircm  post  etejidiiitf 
on  a  sidewallc*  by  tmokln^  a  wagoD  a^inat 
it  with  muoh  force,  is  a  new  cause  which  may 
create  a  liability  for  neffliffenoe  to  a  person  who 
is  sttnck  and  injured  by  it  irrespective  of  neg- 
Ufenoe  in  falling  to  fasten  the  post  securely. 

S«  NegUf^noe  of  the  owner  of  mat  Iron 
post  used  as  a  barber*s  pole  in  placing  it  on  a 
■idewalk  does  not  preclude  liability  of  one  who 
nefrligently  knocks  it  over  by  backing  a  wagon 
against  it,  causing  injury  to  a  person  struck  by 
it 


8.  It  is  ibr  the  Jury  to  say  whether  the 
bseWng  of  a  ^raffoa  against  a  curb  so 

that  the  platform  knocks  over  a  barber's  pole 
fltanding  on  the  sidewalk  was  the  proximate  cause 
of  injury  to  a  person  whom  it  struck,  and  whether 
the  driver  was  negligent  in  so  doing. 

4.  Special  findings  submitted  to  be 
found  by  a  jury  should  be  such  as  submit  to 
them  single,  direct,  and  plain  questions  to  be 
answered  by  a  direct  answer. 

<Ootober24,18Q4.) 

APPEAL  by  defendant  from  a  Judgment  of 
the  Appellate  Court,  First  District,  af- 
firming a  judgment  of  the  Circuit  Court  for 
Cook  County  m  favor  of  piaintiff  in  an  ac- 
tion brought  to  recover  damages  for  personal 
injuries  alleged  to  have  resulted  from  the 
negligence  of  defendant's  servant,  for  which 
defendant  was  responsible.     Affirmed, 

Statement  by  Phillips,  J.  : 

An  iron  post,  painted  and  used  as  a  barber's 
sign,  which  was  about  18  inches  in  diameter 
at  the  lower  end,  and  tapering  towards  the 
top.  stood  about  12  feet  higli,  within  6  inches 
of  the  outer  edge  of  the  sidewalk  on  a  street 
of  the  city  of  Chicago.  The  post  was  esti- 
mated to  be  of  a  weight  between  500  and  800  ' 
pounds.  For  eighteen  months  the  post  had 
thus  stood.  From  the  bottom,  ttiree  prongs 
projected,  which  stood  in  holes  drilled  into 
the  stone  sidewalk.  West  of  this  post  stood 
an  iron  tank  and  a  plumber's  sign,  about  6 
feet  distant.  East  of  tiie  barber's  sign  stood 
a  lamp  post,  6  feet  distant.     West  from  the 

{(lumber's  sign,  distant  over  21  feet,  stood  a 
amp  post.  A  plumber's  shop  was  in  the 
basement  of  the  building,  the  entrance  to 
which  was  nearly  opposite,  but  slightly  to 
the  west  of,  the  plumber's  sign.  The  outer 
edge  of  the  curb  was  about  5  inches  from  the 
poat, — the  barber's  sign,  —and  the  gutter  next 
the  curb  was  about  20  inches  below  the  level 
of  the  sidewalk.  The  street,  a  few  feet  away 
from  the  curb,  was  higher  than  the  bottom 
of  the  gutter.  Defendant  had  in  its  employ 
a  driver  who  was  driving  a  team  attached  to 

NoTS — For  elTect  of  third  person^s  concurring 
segiigence,  upon  liability  of  one  sued  for  negli- 
feoce,  see  note  to  Jacksonville,  T.  &  K.  W.  R.  Co. 
V.  Peninsular  Land  Transp.  ft  Mfg.  Co.  (Fla.)  17  L. 
B.  A.33. 
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a  wa^on  on  which  were  loaded  some  supplies 
to  be  del i vered  at  the  plumber's.  Hie  wagon 
with  the  load  was  heavy,  and,  in  backing  the 
wagon  up  to  the  curb,  after  it  reached  near 
the  curb  it  came  back  with  much  force,  and 
the  platform  of  the  wagon  projected  further 
back  than  the  outer  edge  of  the  hinder  wheels 
of  the  wagon,  so  that,  when  the  wheels  rested 
against  the  curb,  the  platform  extended  over 
the  sidewalk,  projecting  5  or  more  inches. 
As  the  driver  thus  backed  his  wa^on,  the 
platform  so  projecting  over  the  sidewalk 
struck  the  post,  and  knocked  it  over,  and,  as 
it  was  about  to  fall,  the  driver  called  to  those 
on  the  sidewalk  to  catch  the  pole.  The  ap- 
pellee threw  up  his  hands,  but  in  its  fall  he 
was  struck  by  the  pole,  and  seriously  in- 
jured. Suit  was  brought  against  appellant, 
as  owner  of  the  team  and  wagon,  who  had 
the  teamster  in  its  employ,  for  damages  in 
negligently  causing  the  injury.  A  trial  re- 
sulted in  a  verdict  for  $5,000,  which  judg- 
ment was  affirmed  on  appeal  to  the  appellate 
court  of  the  first  district,  and  this  appeal 
is  prosecuted. 

The  principal  questions  that  arose  on  this 
appeal  grow  out  of  the  refusal  of  the  court 
to  give  certain  instructions  asked  bjr  the  ap- 
pellant, the  first  and  second  of  which' were 
that  the  jury  should,  under  this  declaration, 
find  for  the  defendant,  and  the  others  as  fol* 
lows:  (3)  "If  you  find  from  the  evidence 
that  the  plaintiU's  injuries  were  caused  by 
the  negligence  of  whoever  owned  the  pole 
and  maintained  it  there,  under  the  circum- 
stances, and  not  the  result  of  any  negligence 
on  the  part  of  the  defendant's  driver,  then 
your  veniict  must  be  for  the  defendant. "  (4) 
''If  you  find  from  the  evidence  that  the  post 
was  not  fastened  to  the  sidewalk,  but  simply 
stood  there,  with  two  or  three  small  lugs  or 
spikes  projecting  an  inch  and  a  half  or  two 
inches  into  the  sidewalk  ;  and  if  you  also  find 
that  leaving  the  post  in  that  manner,  under 
the  circumstances,  was  negligence  on  the  part 
of  the  owner  of  the  barber  shop,  or  whoever 
put  it  there,  and  that  the  defendant's  driver, 
in  approaching  the  post,  anl  endeavoring  to 
back  the  truck  up  to  the  sidewalk,  used  th& 
care  of  an  ordinarily  careful  man  under  thfr 
circumstances, — then  the  court  instructs  yoa 
tlint  the  defendant  is  not  liable  for  any  in- 
jury which  resulted  from  any  negligence  of 
the  owner  of  the  barber  shop  or  the  owner  of 
the  pole,  and  your  verdict  must  be  for  the 
defendant."  (5)  "The  court  instructs  you 
timt  the  driver  had  the  right  to  back  up  at 
the  place  he  did,  regardless  of  any  poles  or 
posts,  unless  you  fin^  from  the  evidence  that 
there  was  sometliing  in  the  appearance  of 
the  pole  and  drum  and  surroundings  which 
would  lead  a  man  of  ordinary  prudence  to 
choose  another  place.  No  man,  if  he  exer- 
cises ordinary  care  under  all  the  circum- 
stances, is  obliged  to  avoid  poles  or  posts, 
or  ciioose  one  place*  in  preference  to  another. 
The  driver,  if  in  the  exercise  of  ordinary 
care,  had  the  right  to  rely  upon  the  appear- 
ance of  the  barber's  pole,  and  govern  his 
horses  and  truck  accordingly."  ((5)  "If  you 
find  from  the  evidence  that  the  defendant's 
driver,  when  he  saw  that  t'^ie  post  was  about 
to  fall,  called  to  the  plaintiff  to  catch  the 
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post,  and  that  the  plaintiff,  in  obedience  to 
t  request  of  the  driver,  left  the  place  where 
he  would  not  have  been  hit  by  the  post  if  he 
had  remained,  and  tried  to  catch  the  post, 
and  was  thereby  injured  by  its  fall,  your 
Terdict  must  be  for  the  defendant. "  (7)  **•  It 
is  not  sufflcient  in  this  case  for  the  plaintiff 
to  prove  simply  that  he  was  injured  by  the 
falling  of  the  barber's  pole,  and  that  the  de- 
fendant's truck  hit  the  pole,  and  knocked  it 
over.  That  is  not  enough*.  You  cannot  pre- 
sume that  the  driver  of  the  truck  was  careless 
simply  because  the  pole  was  knocked  over, 
and  the  plaintiff  injured,  but  the  plaintiff 
must  show  by  a  preponderance  of  the  evi- 
dence that  in  backing  around,  and  in  hitting 
the  pole,  the  driver  was  negligent;  that  he 
did  it  in  a  careless  and  negligent  manner ; 
and  if  you  'find  from  the  evidence  that  the 
driver,  under  all  the  circumstances,  managed 
his  horses  and  truck  in  the  ordinary  and  usual 
manner,  and  with  ordinary  skill  and  care, 
then  your  verdict  must  be  for  the  defendant. 
You  cannot  render  a  verdict  for  the  plaintiff 
unless  you  are  able  to  say  from  the  evidence 
that  in  the  handling  of  his  truck  and  horses 
the  driver  was  negligent;  and,  if  the  evi- 
dence shows  that  the  driver  exercised  the 
usual"  care  and  caution  of  an  ordinary  care- 
ful man  under  the  circumstances,  you  must 
render  a  verdict  for  the  defendant.''  (8) 
*The  court  instructs  you  that  the  defendant's 
driver  had  a  right  to  assume  that  whoever 
owned  the  post,  and  maintained  it  there,  had 
exercised  reasonable  care  and  caution  in  fast- 
ening it  to  the  sidewalk,  so  that  it  would 
not  be  dangerous  to  people  upon  the  side- 
walk or  to  teams  in  the  street;  and  if  you 
find  from  the  evidence  that  there  was  nothing 
about  the  post  to  indicate  that  it  was  not 
fastened  to  the  sidewalk,  and  that  the  de- 
fendant's driver,  in  all  that  he  did,  exercised 
the  care  and  caution  of  a  reasonable  and  care- 
ful man,  then  your  verdict  must  be  for  the  de- 
fendant. **  Which  instructions  were  refused 
by  this  court,  and  the  refusal  assigned  as  er- 
ror. 

Me99n,  Edwin  Walker  and  Arthur  J. 
Eddy*  for  appellant : 

Defendant  had  the  right  to  show  in  defense 
to  the  action,  not  onl^  that  the  driver  was 
careful,  but  that  the  injury  was  caused  by 
the  negligence  of  a  third  party,  and  that  was 
a  question  which  should  have  been  submitted 
to  the  jury. 

The  court  refused  entirely  to  permit  the 
Jury  to  take  into  consideration  the  fact  that 
the  cause  of  the  injury  mi^ht  have  been  the 
negligent  manner  in  which  the  post  was 
maintained  on  the  sidewalk. 

O'Keefey.  Kennedy,  3  Gush.  825;  Salisbury 
V.  Herchenroder,  106  Mass.  458,  8  Am.  Rep. 
854. 

It  matters  not  that  the  act  of  defendant's 
driver  in  touching  the  post  intervened,  un- 
less that  act  was,  under  the  circumstances, 
negligent,  and  of  that  there  is  no  proof  in 
this  record. 

Kendall  v.  Boston,  118  Mass.  284,  19  Am. 
Rep.  446. 

Mr.  F.  M.  Williams,  for  appellee : 

Affirmation  by  the  appellate  court  of  the 
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jud^ent  of  the  trial  court  is,  in  effect,  • 
finding  of  fact  consonant  with  the  finding  of 
the  trial  court,  and  conclusive  on  this  court. 

Mann  v.  McKieman,  110  III.  19 ;  MOler  t. 
Union  Cent,  L.  Ins.  Go.  110  111.  102. 

The  fact  that  it  is  convenient  or  customaiy 
or  usual  to  do  a  certain  thing  in  a  certain  way 
cannot  convert  a  negligent,  unsafe,  or  dan- 
gerous operation  into  a"  careful,  safe,  or  in- 
nocuous one. 

Chicago  &i  A.  B.  Co.  v.  Murnhy,  17  11 L 
App.  444 ;  North  Chicago  BoU.  Mill.  C&.  T. 
Johnson,  114  111.  57. 

If,  subsequent  to  the  original  wrongful  or 
negligent  act,  a  new  cause  has  intervened. 
of  itself  sufiicient  to  stand  as  the  cause  of 
the  misfortune,  the  former  must  be  considered 
as  too  remote. 

Scale  V.  Gulf,  C.  dk  8.  F.  R.  Oo.  96  Tex. 
274,  57  Am.  Rep.  602. 

The  intervention  of  the  independent  act  of 
a  third  person  between  the  wrong  complained 
of  and  the  injury  sustained,  and  which  act 
was  the  immediate  cause  of  the  injury,  is 
made  a  test  of  that  remoteness  of  damage 
which  forbids  its  recovery. 

Brandon  v.  OulfCity  Cotton  Press  Mfg.  Co.  5 1 
Tex.  121 ;  Cuffy.Neioark  dt  N.  T.  B.  Co.  35  N. 
J.L.82,  10  Am.  Rep.  205 ;  Marble  v  Worcester, 
4  Gray,  395 ;  Texas  <fc  P.  B.  Co.  v.  Doherty 
(Tex. )  Nov.  8,  1890 ;  LindvaU  v.  Woods,  44 
Fed.  Rep.  855 ;  Schumaker  v.  St.  Paul  dk  D. 
B.  Co.  12  L.  R.  A.  257,  46  Minn.  939. 

Each  question  submitted  to  the  jury  must 
be  clear  and  single.  ' 

JeweU  V.  Cfticago,  St.  P.  A  M.  B.  Oa.  64 
Wis.  610,  41  Am.  Rep.  68;  Ebcrhardt  v. 
Sanger,  51  Wis.  72;  Murray  v.  Abbot,  61 
Wis.  198;  CarroU  v.  Bo?ian,  48  Wis.  218; 
Phcsnix  Water  Go.  v.  Fletcher,  23  Cal.  487; 
Wilkie  V.  Chandon,  1  Wash.  855. 

Phillipst  J.,  delivered  the  opinion  of  the 
court: 

Questions  of  fact  arising  on  this  record  are 
determined  by  the  adjudication  of  the  appel- 
late court,  consonant  with  the  findini*  of  the 
trial  court.  We  find  no  error  in  the  admis- 
sion or  exclusion  of  evidence.  The  question 
arising  on  the  refusal  of  instructions  asked 
by  appellant  depends  upon  and  must  be  de- 
termined as  to  whether  there  is  evidonci*  tend- 
ing to  show  appellant's  servant  guilty  of 
negligence.  The  evidence  shows  that,  for 
about  18  months  preceding  the  injury  to  ap- 
pellee, this  barber's  si^n  had  stood  as  it 
was  immediately  preceding  the  time  it  was 
knocked  over,  and  injured  appellee.  During 
all  that  time  it  was  not  a  cause  of  injury  to 
any  one.  Its  weight,  and  the  manner  in 
which  it  stood  on  the  sidewalk,  were  such 
that  it  was  not  dangerous  of  itself  as  it  thus 
stood.  But  for  the  intervention  of  a  new 
force  sufflcient  to  cause  the  misfortune,  it  is 
plain  that  no  injury  would  have  resulted. 
The  natural  and  probable  result  of  placing  a 
sign  of  that  character  in  such  a  position  and 
place  was  that  it  would  probably,  though 
not  well  secured,  remain  in  that  position. 
When  such  is  the  probable  result  of  so  plac- 
ing it,  and,  by  reason  of  some  wrongful  or 
negligent  act  as  a  new  cause,  injury  results, 
eyen  though  not  safely  fastened,  that  new 
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act  may  be  regarded  as  the  proximate  cause. 
Tlie  rule  may  be  stated  that  if,  subsequent 
to  the  original  wrongful  or  negligent  act,  a 
new  cause  intervened,  of  itself  sufficient  to 
stand  as  the  cause  of  the  injury,  the  former 
must  be  considered  too  remote,  unless  the 
original  wrongful  act  was  in  and  of  itself  a 
violation  of  some  law  or  ordinance.  JSeale 
V.  Gulf,  C.  <ft  8,  F.  jB.  Co,  65  Tex.  274,  57 
Am.  Rep.  602 ;  Cujf  v.  Newark  d  N.  Y,  R. 
Co.  35  N.  J.  L.  17,  10  Am.  Rep.  205 ;  Lmisi- 
an*  M%U.  Inu.  Go,  v.  Tfjoeed,  74  U.  S.  7  Wall. 
44.  19  L.  ed.  65. 

The  evidence  showing  the  position  of  this 
pole  which  caused  the  injury,  the  act  of  the 
driver  of  the  team  attached  to  this  wagon 
which    was   backed  up  at  that  point,   and 
struck  and  knocked  over  the  pole,  was  a  fact 
to  be  considered  by  the  jury  in  determining 
as  to  whether  the  defendant  was  guilty  of 
negligence.     The  fact  that  the  platform  of 
the  wagon,   when  backed  against  the  curb, 
would   project  over  the  sidewalk,  ought  to 
have  been  known  by  the  servant  of  appellant 
in  charge  of  the  wagon,  and  appellant  must 
be  held  to  have  known  it.     The  position  of 
this  barber's  pole  on  the  sidewalk,  and  its 
proximity  to  the  curb,  were  facts  that  it  was 
the  duty  of  appellant's  servant  to  observe. 
That  the  wagon,   when  backed  up  at  that 
place  so  that  the  wheels  would  rest  against 
the  curb,  ^ould  cause  the  platform  to  pro- 
ject so  as  to  strike  against  the  pole,  would 
necessarily  follow  as  a  fact  known  to  appel- 
lant's servant.    Such  being  the  case,  the  duty 
rested  on  the  servant  to  examine  to  see  if, 
by  thus  backing  up  so  as  to  strike  the  pole, 
it  was  so   fastened  that  it  would  not  be 
knocked  down  by  the  projecting  platform. 
It  is  not  claimed  that  any  care  was  taken  by 
appellant's  servant  in  that  behalf.    Whether 
the  backing  of  the  wagon,  with  the  platform 
projecting  over  the  sidewalk  so  as  to  strike 
and  knock  over  the  pole,  was  the  proximate 
cause  of  the  injury,  and  whether  the  servant 
had  knowledge  that  such  result  would  follow 
unless  the  post  was  securely  and  safely  fast- 
ened, and  required  an  examination  to  deter- 
mine that  fact,  were  questions  for  the  jury 
to  determ i ne.    Whether  there  was  negligence 
on  the  part  of  the  servant  of  the  appellant 
beiug  for  the  jury,  and  the  facts  proven  be- 
ing such  as  tend&d  to  show  negligence,  there 
was  not  error  in  refusin;;  the  tirst  and  second 
instructions  asked  by  the  defendant,  which 
were  to  the  effect  that  the  facts  were  such 
that  the  plaintiff  could  not  recover.     The 
fact  that  the  barber's  pole  was  placed  on  the 
sidewalk  and  not  securely  fastened  may  have 
been  a  wrongful,  negligent  act  on  the  part 
of  the  owner  of  the  pole.     That  it  was  per- 
mitted to  remain  on  the  walk  in  that  condi- 
tion may  have  been  a  wrongful,  negligent 
act  on  the  part  of  the  city.     Whether  the 
manner  in  which  it  was  knocked  over  was  a 
wrongful,  negligent  act  on  the  part  of  the 
servant  of  appellant,  that  was  the  proximate 
cause  of  the  injury,  was  the  primary  ques- 
tion that  was  the  subject  of  inquiry  before 
the  jury.     Ne^^Iigence-  is  the  omission  to  do 
•omething  which  a  reasonable  man,  guided 
upon  those  ordinary  considerations  which 
•rdinarily  regulate  human  affairs,  would  do. 
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or  doing  something  which  a  prudent  and 
reasonable  man  would  not  do.  Chicago,  B, 
A  Q,  R  Co.  V.  Johnson,  103  111.  512.  The 
primary  question  for  the  jury  to  determine 
was  whether  the  defendant's  servant  was 
guilty  of  negligence  which  was  the  proxi- 
mate cause  of  the  injury,  their  province  be- 
in^  to  further  determine  whether,  by  com- 
mission in  doing  some  act  which  ouirht  not 
to  have  been  done,  or  by  omission  to  d[o  some 
act  which  ought  to  have  been  done,  the  in- 
jury resulted,  in  which  event  the  injury  be- 
fore them  was  with  reference  to  the  acts  of 
the  defendant's  servant  alone.  It  was  not 
their  province  to  compare  and  determine  as 
to  the  negligence  of  others  not  parties  to  the 
action ;  and  as  we  have  stated  the  rule  here- 
in to  be  that  if,  subsequent  to  the  original 
wrongful  or  negligent  act,  a  new  cause  in- 
tervened, of  itself  sufficient  to  stand  as  the 
cause  of  the  injury,  the  former  must  be  con- 
sidered too  remote ;  and  no  inquiry  as  to  the 
former  wrongful  or  negligent  act  upon  the 
part  of  the  owner  of  the  pole  or  of  the  city 
could  properly  be  submitted  to  the  jury,  and 
the  refused  instructions  which  sought  to  state 
as  proposition  of  law  that  the  negli/3:ence  of 
the  owner  of  the  pole  in  the  manner  of  plac- 
ing it  on  the  sidewalk  relieved  the  defendant 
from  liability  did  not  state  a  correct  propo- 
sition of  law;  and  the  first,  second,  third, 
fourth,  and  eighth  instructions  were  properly 
refused.  The  fifth  and  seventh  instructions 
were  properly  refused,  as  they  sought  to 
state,  as  a  matter  of  law,  that  the  driver  had 
a  right  to  assume  the  post  was  securely  fast- 
ened, and  sought  to  make  the  negligence  of 
the  driver  turn  on  the  question  of  the  manner 
of  managing  his  team,  without  reference  to 
any  care  in  determining  the  effect  of  a  heavy 
wagon  with  great  force  striking  such  an  ob- 
ject. The  sixth  instruction  sought  to  state, 
as  a  matter  of  law,  that  the  plaintiff  failed 
to  exercise  ordinary  care,  without  leaving 
it  to  the  jury  to  determine  whether,  under 
all  the  circumstances,  the  plaintiff  exercised 
the  care  of  an  ordinarily  prudent  person. 
There  was  no  error  in  the  refusal  of  instruc- 
tions. 

The  defendant  asked  the  court  to  submit 
to  the  jury  certain  special  findings,  the  first 
and  third  of  which  were  refused.  Those  re- 
fused were  as  follows ;  "  First.  Do  you  find 
from  the  evidence  that  the  pole  w^as  not 
properly  and  securely  fastened  to  the  walk, 
and  that  the  accident  was  the  natural  and 
probable  consequence  of  the  negligence  of 
the  owner  of  the  pole,  and  not  the  result  of 
any  negligence  on  the  part  of  the  driver?" 
"Third.  Do  you  find  from  the  evidence  that 
the  plaintiff,  when  the  pole  was  falling,  and 
before  it  reached  him,  held  up  his  hands, 
either  to  catch  it  or  for  any  other  purpose, 
and  that  by  the  exercise  of  ordinary  care  he 
could  have  stepped  to  one  side,  or  remained 
at  one  side,  and  so  avoided  being  injured?* 
The  first  proposition  asked  the  jury  to  find: 
(1)  Was  the  pole  properly  secured?  (2)  was 
the  accident  the  natural  and  probable  result 
of  the  negligence  of  the  owner  of  the  pole? 
and  (3)  that  the  injury  was  not  the  result  of 
the  negligence  of  the  driver.  Special  find- 
ings submitted  to  be  found  by  a  jury  should 
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be  such  as  submit  to  them  single,  direct,  and 
plain  questions  to  be  answered  by  a  direct 
answer.  The  question  as  to  whether  the  pole 
was  properly  secured  was  not  a  material 
question.  The  only  material  fact  to  be  found 
submitted  in  that  proposition  was  as  to 
whether  the  injury  was  the  result  of  negli- 
gence on  the  part  of  the  driver.  The  third 
proposition  ignores  a  material  fact  appear- 
ing in  the  evidence.  It  is,  as  shown,  that, 
when  the  driver  saw  the  pole  was  about  to 
fall,  he  called  to  those  near  to  catch  the  pole ; 
and,  as  the  third  proposition  sought  to  have 


a  special  finding  as  to  whether  the  plaintiff 
used  due  care  and  caution,  it  is  not  to  be 
determined  by  submitting,  as  a  special  find- 
ing, certain,  but  not  all,  the  facis,  and  ask 
a  conclusion  from  that.  It  was  not  error  to 
refuse  to  submit  those  propositions. 

The  questions  presented  on  this  record,  at 
to  what  was  the  answer  of  the  juror  Pohmann 
on  his  voir  dire,  was  a  controverted  one,  and 
we  are  not  disposed  to  disturb  the  action  of 
the  trial  and  appellate  courts  thereon. 

We  find  no  error  in  the  record,  and  ihejudg' 
ment  of  the  Appellate  Court  w  affinked. 


nnODE    ISLAND    SUPREME     COURT. 


George  N.  KEN  YON,  Appt, 

V, 

William  G.   SAUNDERS  ft  al.,    Exrs.   of 
Susan  C.  Eenyon,  Deceased. 


(. 


.B.L. 


.) 


1.   A  eonTiet  may  maiBtain  an  action  to 

enforce  bis  property  rights  when  the  statutes 
provide  that  no  oonvictioos  shall  work  a  forfeit- 
ure of  estate. 

8.  A  statute  prohibltinir  a  eonTict  fk*om 
making  any  eonveyance  of  his  property 
or  any  part  thereof  during  imprisonment  does 
not  prevent  him  from  iDcurring  a  liability  by 
executing  an  appeal  bond. 

8.   The  common-law  right  of  a  husband 

to  bis  wife^s  intestate  personalty  is  not  taken 
away  by  statutes  authorizing  a  mnrried  woman 
to  bold  property  as  if  unmarried  and  dispose  of 
it  at  death. 

(May  ».  1894.) 

PETITION  by  appellant  for  a  new  trial  of 
an  appeal  from  a  decree  of  the  Probate 
Court  in  the  District  of  Narragnnsett  ad- 
mitting to  probate  an  instrument  purporting 
to  be  the  last  will  and  testament  of  Susau 
C.  Kenyon,  deceased,  which  appeal  had  been 
dismissed  by  the  common  pleas  division  of 
the  court.     IHsmissal  reversed. 

Tlie  facts  sufficiently  appear  in  the  opin- 
ion. 

Messrs.  Frederick  C.  Olney  and  Qeorge 
T.  Brown,  for  appellant : 

The  constitution  of  this  state  provides: 
"Every  person  within  this  state  ouffhttofind 
a  certain  remedy  by  having  recourse  to  the 
laws,  for  all  injuries  or  wrongs  which  he 
may  receive  in  his  person,  property,  or  char- 
acter. 

Const,  art.  1,  §  5. 

Public  Statutes,  chapter  248,  section  84, 
provides:  "No  conviction  or  sentence  for 
any  oflfense  whatsoever  shall  work  a  corrup- 
tion of  blood  or  a  forfeiture  of  estate. " 

Section  35  provides:  "Every  persan  con- 
victed of  munler  or  arson  shall  thereupon 
with  respect  to  all  rights  of  property,  to  the 
bonds  of  matrimony  and  to  all  civil  rights 

N0TB.~0n  the  law  as  to  civil  death  in  the  United 
States,  see  note  to  Davis  v.  Lauin^  (Tex.)  18  L.  R. 
.A.  82. 
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and  relations  of  any  nature  whatsoever,  be 
deemed  to  be  civilly  dead  in  all  respects  as 
if  his  or  her  natural  death  had  taken  place 
at  the  time  of  such  conviction. 

The  term  "felony"  at  English  common 
law  meant  any  offense  which  occasioned  for- 
feiture of  land  or  goods  and  chattels,  or  both, 
to  which  capital  or  other  punishment  may 
be  superadded. 

4  Bl.  Com.  94,  95;  6  Dane,  Abr.  712. 

In  American  law  the  word  has  no  clearly 
defined  meaning  at  common  law. 

1  Bouvier,  L.  Diet.  517. 

The  adverse  party  contend  that  because 
George  N.  Kenyon  is  imprisoned  in  state's 
prison  under  sentence  and  because  our  stat- 
ute is  silent  as  to  the  consequences  of  con- 
viction for  manslaughter,  common-law  dis- 
abilities still  exist. 

The  only  English  cases  in  which  it  is 
declared  that  the  party  is  civilly  dead  are 
those  of  a  professed  monk,  abjuration  of  the 
realm  for  felony,  banishment  for  life,  or 
where  after  sentence  of  death  lie  is  pardoned 
or  conditioned  to  leave  the  country. 

4  Bl.  Com.  882;  Co.  Litt.  182. 

The  doctrine  or  principle  of  ciriliter  mor- 
tuv8  does  not  obtain  in  New  York. 

Plainer  y.  Shentood,  6  Johns.  Ch.  118,  H 
L.  ed.  73. 

To  annex  the  incapacity  of  civil  death  lo 
a  sentence  of  imprisonment  for  life  or  a  term 
of  years  would  be  contrary  to  the  spirit  of 
our  statute  by  which  the  common  law  has 
been  so  much  ameliorated  and  very  much  in- 
crease the  punishment  of  the  appellant  with- 
out any  legal  warrant. 

See  Cannon  v.  Windsor,  1  Houst.  (Del.) 
144 ;  Dade  Coal  Ch.  v.  Badett,  88  Ga.  549 ; 
^illingJiam  v.  King,  23  Fla.  478. 

A  felon  cannot  plead  his  attainder  or  con- 
viction in  bar  to  a  personal  action. 

Banyster  v.  Trmsel,  Cro.  Eliz.  016 ;  Free- 
man  v.  Prank,  10  Abb.  Pr.  870;  Davie  t. 
Duffie,  4  Abb.  Pr.  N.  S.  478. 

A  right  of  action  for  damage  is  not  for> 
feited  to  the  crown  on  conviction  of  felony. 

Fleming  v.  Smith,  12  Ir.  C.  L.  Rep.  404. 

Mr.  Nathan  B.  Lewis  for  appellees. 

Stiness*  J.,  delivered  the  opinion  of  the 
court : 

Susan  C.  Kenyon  died  in  August,  1898, 
1  leaving  a  will,   from  the  probate  of  whicb 
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her  husband,  George  N.  Keynon,  appealed. 
At  the  time  of  taking  the  appeal  he  was 
serving;  a  sentence  of  fifteen  years'  imprison- 
meut  in  the  state  prison  for  the  crime  of 
manslauj^hter,  imposed  by  this  court  at  the 
Bfarch  term,  1893,  which  sentence  is  still  in 
force.  A  motion  to  dismiss  the  appeal  was 
granted  by  the  common  pleas  division  on 
two  grounds:  First,  timt  said  George  N. 
Kenyon  was  incapncitntcd,  by  reason  of  his 
sentence  and  imprisonment,  to  take  the  ap- 
peal, or  to  sign  and  seal  the  appeal  bond 
required  by  law ;  and,  second,  that  said 
George  N.  ^eoyon  is  not  of  capacity  to  ad- 
minister upon  his  wife's  personal  estate,  and 
hence  he  cannot  take  the  surplus  of  her  estr.te 
after  payment  of  her  debts,  because,  no 
children  having  been  born  of  the  marriage, 
he  has  no  title  by  curtesy  in  the  real  estate, 
and  cannot  take  any  of  the  personal  estate  if 
it  be  found  that  she  died  intestate.  The  two 
questions  thus  raised  are  whether  the  ap- 
pellant bad  the  right  to  take  an  appeal,  and 
whether  he  has  any  interest  in  her  property 
to  entitle  him  to  contest  the  validity  of  her 
will.  Undoubtedly,  under  the  common  law 
of  England,  a  person  convicted  of  a  felony 
could  not  maintain  an  action.  This  rule 
was  founded  upon  the  reason  that,  as  the 
conviction  worked  a  forfeiture  of  goods  to  the 
crown,  he  had  no  longer  any  property  to  sue 
for.  But  under  our  law  (R.  I.  Pub.  Stat. 
chap.  248,  §  84)  no  conviction  or  sentence 
for  any  offense  whatsoever  works  a  forfeiture 
of  estate.  The  reason  for  the  common  law 
rule  does  not  here  exist,  and  an  enforcement 
of  it  might  practically  work  a  forfeiture  of 
estate.  Indeed,  this  case  is  a  plain  example 
of  the  possibility.  Here,  asuming  tlie  ap- 
pellant's interest  in  the  estate  and  the  in- 
validity of  the  will,  he  is  the  party  to  take 
an  appeal,  and  it  must  be  taken  within  forty 
days  from  the  probate.  If  it  should  be  held 
that  his  conviction  deprives  him  of  the  right 
to  appeal,  then  he  would  thereby  also  be  de- 
prived of  the  power  ever  to  enforce  his  right 
to  the  property  itself.  Notwithstanding  the 
iifficulties  which  may  attend  cases  of  this 
kind,  such  a  rule  would  be  contrary  to  the 
spirit  of  the  statute, and  unsupported  by  the 
reason  upon  which  it  was  originally  based. 
A  convict  is  neither  civilly  dead  nor  de- 
prived of  his  rights  of  property;  and,  if  this 
be  so,  he  should  be  entitled  to  enforce  such 
right  when  it  is  necessary  to  do  so.  See 
Plainer  v.  Sheruood,  6  Johns.  Ch.  118,  2  L. 
ed.  73;  Cannon  v.  Wimhov,  1  Hoiist.  (Del.) 
143 ;  Dade  Coal  Co,  v.  Ilnsleit.  83  Ga.  549 ; 
mUingJiam  v.  Kinjj,  23  Fla.  478. 

The  person  aggrieved— in  this  case  the 
husband — is  the  one  who  is  to  claim  the  ap- 
peal, and  the  statute  requires  that  bond  shall 
then  be  given  to  the  court  of  probate  to 
prosecute  the  appeal  or  to  pay  costs.  It  does 
not  require  the  appellant  to  be  a  party  to  the 
bond.  But  the  further  question  arises  in  this 
case.  Does  the  fact  that  the  convict  is  the 
principal  in  the  bond  mn1<e  it  void?  If  he 
retains  his  right  of  property,  it  cannot  be 
void  upon  principle.  Docs  the  statute  pro- 
hibit it?  R.  I.  Pub.  Stat.  chap.  248,  fc^  62. 
prohibits  a  oonyict  from  making  a  will  or 
any  cnnvovance  of  his  property  or  any  part 
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thereof  during  his  imprisonment.  The  giving 
of  an  appeal  bond  is  not,  strictly  speaking, 
a  conveyance  of  property ;  on  the  contrary, 
it  is  an  attempt  to  protect  and  secure  prop- 
erty. Still  it  may  be  said  that  the  liability 
under  the  bond  may  amount  to  a  disposition 
pro  tanto.  But  the  same  liability  for  costs 
would  follow  in  an  ordinary  action  without 
a  bond,  and  so,  if  the  statute  is  to  be  con- 
strued to  prohibit  the  incurring  of  liability 
under  an  appeal  bond,  it  prohibits  equally 
the  incurring  of  liability  by  the  bringing 
of  a  suit,  thereby  forbidding  the  convict  to 
sue,  and  in  this  way  depriving  him  of  the 
right  to  secure  that  which  may  be  his.  We 
do  not  think  that  this  is  the  purpose  or  scope 
of  the  statute,  and  we  decide  that  the  bond 
is  not  invalid  by  reason  of  its  execution  by 
said  George  N.  Kenyon. 

The  next  question  is  whether  the  appellant 
had  sufficient  interest  in  the  estate  of  his 
deceased  wife  to  enable  him  to  claim  an  ap- 
peal. The  counsel  for  the  appellees  correctly 
says  in  his  brief:  ''Under  the  common  law 
the  personal  estate  of  the  wife  became  the 
husband's,  and  on  her  death  he  could  ad- 
minister on  her  estate,  and  letain  the  surplus 
after  paying  her  funeral  charges;  and,  if 
another  administered,  he  held  the  surplus  as 
trustee  for  the  husband."  Iloppiss  v.  E^- 
Jei-idge,  87  N.  C.  54 ;  Whitaker  v.  Whitaker, 
6  Johns.  112:  Bryan  v.  Rooks,  25  Ga.  622. 
71  Am.  Dec.  194 ;  Lee  v.  W/ieeler,  4  Ga.  541 ; 
Eoskine  y.  mUer,  18  N.  0.  860 ;  Miller  v. 
Miller,  1  J.  J.  Marsh.  169,  19  Am.  Dec.  59 . 
AtfiertonY.  McQuesten,  46  N.  H.  205.  In  the 
Statute  of  29  Car.  II.  chap.  8,  §  25,  this 
right  of  the  husband  was  declared  to  be  in- 
dependent of  the  statute  relating  to  distribu- 
tion, 22  &  28  Car.  II.  chap.  10,  and  to  extend 
to  the  rights,  credit,  and  personal  estate  of 
the  intestate  wife.  But  it  is  claimed  that 
under  the  sweeping  changes  which  have  been 
made  in  regard  ttTthe  property  of  married 
woman,  a  husband's  rights  are  so  abridged 
that  nothing  remains  to  him  but  the  right  to 
administer,  and  if  he  does  not  administer  (as 
one  in  prison  cannot)  he  cnn  have  no  interest 
at  all  in  the  wife's  estate,  because  he  cannot 
reduce  it  to  possession.  We  do  not  think  this 
is  so.  In  the  first  place,  there  seems  to  be  no 
adequate  reason  for  making  a  liuslmnd's  right 
depend  upon  the  mere  fact  of  liis  own  ad- 
ministration, since  he  wns  entitled  to  the 
surplus  at  common  law  whellier  he  or  another 
administered.  Such  a  construction  would 
discriminate  against  an  absent,  nan  compos, 
or  disabled  husband,  whose  rights  ought  to 
be  the  same  as  his  who  can  take  administra- 
tion. Again,  the  language  of  our  statute  (R. 
I.  Pub.  Stat,  chap,  184,  §  7)  not  only  pro- 
vides that  the  husband  shall  be  entitled  to 
administration  of  the  personal  estate  of  his 
wife  in  case  of  her  intestacy,  but  also  that  he 
shall  not  be  compelled  to  (listribute  the  same 
among  the  next  of  kin,  ^but  shall  have  and 
retain  the  surplus  thereof,  after  payment  of 
her  debts,  for  his  own  use."  If  his  right  is 
to  depend  upon  his  administration,  the  word 
**  retain"  would  be  suflicient  to  cover  such 
right;  but  the  provision  that  lieslmH  "have" 
the  surplus  seems  to  be  of  broader  signif- 
icance, and  to  imply  an  intention  to  cover 
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the  case  of  administration  by  another.  The 
statute  IB  evidently  a  re-enactment  of  29  Car. 
IT. ,  and  is  declaratory  of  what  is  called  the 
^  common -law  rule, "  which,  as  we  have  seen, 
secures  the  right  of  the  husband  in  either 
«vent. 

We  come,  then,  to  the  question  whether 
the  legislation  in  regard  to  the  property  of 
married  women  has  changed  the  common- law 
rule  in  cases  of  intestacy.  Under  the  Law 
of  1844  (Pub.  Laws  1844,  p.  270)  the  prop- 
erty of  a  married  woman  was  so  far  secured 
to  her  own  use  as  to  exempt  it  from  liability 
for  the  debts  of  her  husband ;  and  in  R.  I. 
Gen.  Stat.  1872,  chap.  152,  ^1,  it  was  ab- 
solutely sc-  11  red  to  her  sole  and  separate  use. 
As  to  real  estate,  this  court  expresses  the 
opinion,  in  Bs  Voting  Laws,  12  R.  L  586, 
that  the  latter  change  destroyed  a  single 
tenancy  bv  marital  right.  The  statute  re- 
lating; to  intestate  personalty,  however,  still 
remains.  With  re;i:ard  to  the  effect  of  legis- 
lation upon  the  husband's  right  in  the  per- 
sonal estate  of  his  intestate  wife,  we  have 
been  somewhat  surprised  not  to  find  a  greater 
abundance  of  authority.  Mr.  SchouTer,  in 
his  work  on  Executors  and  Administrators 
(sec.  496) .  sajs :  **  So  greatly,  however,  have 
the  ancient  rights  of  husband  and  wife  been 
changed  by  modem  legislation,  both  in  Eng- 
land and  the  United  States  that  the  present 
legal  rule  on  this  subject  cannot  be  stated 
with  precision.*'  The  cases  cited  by  him  in 
the  note  differ;  some,  because  of  peculiar 
statutory  provisions,  as  in  New  Hampshire, 
where  the  husband's  right  is  expressly  con- 
ferred by  statute,  and  some,  as  in  Vermont 
and  Illinois,  because  the  Statute  of  29  Car.  II. 


was  never  in  force  In  those  states.  Mr.  Bish- 
op, in  2  Bishop  on  Married  Women,  §  560, 
suggests  a  solution  of  the  difBcultv  by  say- 
ing :  **In  the  absence  of  statutory  interposi- 
tion the  husband  will  have  the  same  right  to 
administer  which  he  had  before,  and  the  same 
freedom  from  accountability  for  her  asaeta 
received."  This  is  the  rule  adopted  in  New 
York.  In  Robins  v.  McClure,  100  N.  Y.  828, 
58  Am.  Rep.  184,  it  is -held  that  the  statutes 
which  authorize  a  married  woman  to  hold 
property  as  if  unmarried  do  not  deprive  the 
husband  of  his  common-law  right  to  her 
personalty  when  she  dies  intestate.  The  opin- 
ion reviews  the  line  of  decision  and  legisla- 
tion in  that  state.  See  also  Ransom  v.  NichoU, 
22  N.  Y.  110 ;  Olmsted  v.  Keyes,  85  N.  Y.  593 ; 
Ba/mes  v.  JJndenDood^  47  N.  Y.  851,  where 
this  subject  is  very  thoroughly  discussed. 
We  think  this  rule  is  in  accordance  with 
sound  reason.  The  statute  secures  to  a  wife 
all  of  her  estate  during  her  life,  with  the 
power  of  disposition  at  her  deaUi.  If  she 
does  not  dispose  of  it,  the  right  of  a  husband 
not  being  expressly  cut  off,  in  such  a  case 
the  most  natural  inference  is  that  it  remains 
as  it  was  before,  especially  in  view  of  the 
fact  that  the  statute  relating  to  the  husband's 
right  in  intestate  property  has  remained  un- 
changed.  We  believe  that  this  is  the  rule 
which  has  been  followed  in  the  courts  of 
probate  in  this  state.  We  therefore  decide 
that  George  N.  Kenyon  has  an  interest  in  the 
intestate  personalty  of  his  wife,  even  though 
he  cannot  administer  it,  which  entitles  him 
to  contest  the  validity  of  the  will  of  his 
wife,  and  that  his  appeal  toas  erroneously 
missed.  ■ 
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*  1 .  There  is  nothings  in  our  constitution 
that  prohibits  the  legislature  from 
clothings  our  municipal  g^ovemments 
with  legislative  power  to  prohibit  and 
punlsli  by  ordinance  any  act  made  penal  by  the 
state  laws,  when  perpetrated  within  municipal 
limits.  And  such  an  ordinance  is  not  invalidated 
because  it  prescribes  the  same  penalties  as  the 
state  law  for  the  commission  or  omission  of  the 
same  act.  Neither  is  it  any  objection  to  such  an 
ordinance  that  the  offender  may  be  tried  and  pun- 
ished for  the  eame  act  under  both  the  ordinance 
and  the  state  law.  A  conviction  or  acquittal  by 
the  municipal  courts  under  such  an  ordinance  ia 
DO  bar  to  a  prosecution  under  the  state  law. 
Neither  is  such  an  ordinance  Invalid  because  the 
trial  thereunder  to  without  a  jury. 

"^Head  notes  by  Taylor,  J. 

Nora.— The  above  case  not  only  illustrates  but 
very  fully  presents  the  authorities  on  the  subject 
of  ordinances  covering  the  same  subjects  that  are 
covered  by  lefrislative  acts  creating  offenses. 

As  to  constltutioDality  of  Sunday  laws,  see  noiU 
to  Judeflnd  t.  State  (Md.)  2S  L.  R.  A.  72L 
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8.  Under  the  provisions  of  section  one^ 
chapter  8084*  Laws  of  March  8»  1877 

(Rev.  Stat.  S  S73;.  providing  that  our  municipal 
governments  shall  have  the  power  **to  pass  all 
such  ordinances  and  laws  as  may  be  expedient 
and  necessary  for  the  preservation  of  the  public 
peace  and  morals,"— He7d,that  our  municipal! (lea 
are  empowered  to  enact  ordinances  prescrJhios 
penalties  for  the  non-obeervance  of  the  Sabbath 
in  the  conduct  of  business  pursuits  on  that  da  j 
within  their  corporate  limits. 

8.  A  municipal  ordinance  prohibiting 
the  carryini;  on  of  certain  business 
pursuits  within  the  city  limits  on  Sun* 
day.  and  prescribing  penalties  therefor,  to  not 
invalid  because  it  excepts  from  its  inhlbitioa 
various  business  pursuits  which  are  not  excepted 
from  the  operation  of  the  state  law  on  the  same 
subject 

4.  A  municipal  ordinance  prescribing 
penalties  for  the  carrying  on  of  buai* 
ness  pursuits  within  the  city  limits  on 
Sunday  to  not  subject  to  the  charge  of  unrea- 
sonable and  Invalidating  discrimination,  when  It 
excepts  from  Its  operation  all  persons  generally 
who  belong  to  any  of  the  excepted  classes  of  oc- 
cupations. The  exception  from  the  operation 
of  the  ordinance  of  certaxp  classes  of  oocupatlona 
when  all  belonging  to  these  classes  are  Included 
In  the  exception,  does  not  render  the  ordinaooe 
obnoxious  to  the  charge  of  unreasonable  <iiT>rim- 
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iBBtion  because  all  occupations  of  every  olaat  are 
aotalso  included  within  the  exception. 

(October  6,  IffM.) 

ERROR  to  the  Circuit  Ck)urt  for  Escambia 
County  to  review  a  judgment  refusing  to 
discharge  the  petitioner  upon  an  application 
for  a  writ  of  habeas  corpus  to  secure  his  re- 
lease from  custody  to  whicli  he  had  been  com- 
mitted for  alleged  violation  of  an  ordinance  of 
the  city  of  Pensacola.    Afflrmed. 

The  facts  are  stated  in  the  opinion. 

Mr,  John  C.  Avery  for  plaintiff  in  error. 

Jfr.  J.  Emmet  Wolfe  for  defendant  in 
error. 

Taylor*  J,,  delivered  the  opinion  of  the 
court: 

Section  1,  article  1,  of  chapter  18  of  the 
Code  of  Ordinances  of  the  municipality  of 
Pensacola,  adopted  in  May,  1889,  provides  as 
follows:  "It  shall  be  unlawful  on  Sunday 
for  any  merchant  or  shopkeeper  or  other  per- 
son to  keep  open  store,  or  dispose  of  any 
wares, merchandise,  goods  or  chattels,  or  sell 
or  barter  the  same;  provided,  that  in  cases 
of  emergency  or  necessity  they  may  dispose 
of  the  comforts  and  necessaries  of  life  to 
customers,  without  keeping  open  doors.  The 
foregoing  section  shall  not  be  held  to  pro- 
hibit selling  or  keeping  open  store  for  the 
purpose  of  selling  drugs,  ice,  fresh  meats, 
breads,  newspapers  and  periodicals,  fresh 
vegetables,  cigars  and  tobacco,  ice-cream, 
soda-water,  fish  and  oysters  (without  expos- 
ing the  wares  in  doors  or  on  the  sidewalk), 
nor  to  prohibit  the  sell  ing  of  meals  by  restau- 
rants or  hotels."  For  an  alleged  violation 
of  this  ordinance,  by  selling  Ta^er  beer  on 
Sunday,  July  1,  1894,  the  plaintiff  in  error 
was  arrested  and  held  in  custody  by  the  de- 
fendant in  error,  as  city  marshal,  under  a 
warrant  issued  by  the  municipal  authorities 
upon  an  affidavit  charging  the  offense.  The 
plaintiff  in  error  sued  out  a  writ  of  habeas 
corpus  before  the  circuit  court,  assailing  the 
ordinance,  for  an  infraction  of  which  he  had 
been  arrested,  urging  that  said  ordinance 
was  invalid,  unconstitutional,  and  void. 
The  circuit  judge,  after  hearing  the  cause, 
rendered  judgment  refusing  to  discharge  the 
plaintiff  in  error,  and  remanding  him  to  the 
custody  of  the  defendant  in  error,  the  city 
marshal.  From  this  order  he  comes  here  by 
writ  of  error. 

It  is  contended  for  the  plaintiff  in  error 
that  under  no  circumstances  can  the  legisla- 
ture constitutionally  delegate  to  a  munic- 
ipality the  power  to  punish  by  ordinance  any 
act  made  punishable  as  a  crime  or  misde- 
meanor against  the  state  laws,  and  for  which 
the  offender  may  be  informed  against  or  in- 
dicted and  tried  in  the  state  courts ;  and  that 
the  city  ordinance  in  question  here  is  invalid 
and  void  because  the  act  it  undertakes  to 
punish  as  an  offense  against  the  laws  of  the 
municipality  was  made  a  criminal  offense 
and  punishable  under  ihe  state  laws,  chapter 
8146,  approved  March  11,  1879,  in  force  at 
the  time  of  the  adoption  of  said  ordinance. 
The  pertinent  provisions  of  which  state  law 
are  as  follows:  "Sec.  2.  No  merchant  or 
shopkeeper  or  other  person  shall  keep  open 
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store,  or  dispose  of  any  wnrcs,  merchandise, 
goods  or  chattels  on  the  Sabbath  day,  or  sell 
or  barter  the  same ;  provided,  that  in  cases  of 
emergency  or  necessity  they  may  dispose  of 
the  comforts  and  necessaries  of  life  to  cus- 
tomers without  keeping  open  doors. "  ^  Sec. 
3.  Any  violation  of  this  act  shall  be  deemed 
a  misdemeanor,  and  any  person  'convicted 
thereof  shall  be  subject  to  a  fine  of  not  less 
than  twenty  dollars,  and  not  more  than  fifty 
dollars."  Rev.  Stat.  §  2639.  The  consti- 
tutional objection  urged  against  the  pro- 
priety of  the  delegation  of  such  legislative 
power  to  municipal  governments  is  that  it 
subjects  the  offcnaer  to  a  second  jeopardy  and 
punishment  for  the  same  offense.  Some 
courts  have  sustained  this  view,  but  the 
overwhelming  weight  of  the  authorities, 
with  which  our  views  accord,  support  the 
contrary  rule,  that  there  is  no  impropriety, 
from  a  constitutional  standpoint,  in  clothing 
our  municipal  governments  with  legislative 
power  to  prohibit  and  punish  by  ordinance 
any  act  made  penal  by  the  state  laws,  when 
perpetrated  within  municipal  limits;  and 
that  it  is  no  objection  to  such  an  ordinance 
that  it  prescribes  the  same  penalties  as  the 
state  law  for  the  commission  or  omission  of 
the  same  act ;  and  that  the  offender  may  be 
tried  and  punished  for  the  same  act  under 
both  the  ordinance  and  the  state  law ;  and 
that  a  conviction  or  acquittal  under  the  one 
is  no  bar  to  the  prosecution  under  the  other ; 
and  that  it  is  no  objection  to  the  municipal 
ordinance  that  the  trial  thereunder  Is  with- 
out a  jury.  In  avoidance  of  the  theory  that 
such  a  status  of  the  law  subjects  the  offender 
to  the  constitutionally  inhibited  second  jeop- 
ardy and  punishment  for  the  same  offense, 
the  question  is  assimilated  to  the  dual  trials 
and  punishments,  the  one  in  the  federal 
courts,  the  other  in  the  state  tribunals,  that 
follow  the  same  act  when  it  Infracts  both  a 
stite  law  and  congressional  legislation.  In- 
stead of  its  resulting  in  two  trials  and  pun- 
ishments for  the  same  offense  within  the  con- 
templation of  the  constitutional  inhibition, 
it  is  regarded  as  two  distinct  offenses  grow- 
ing out  of  the  same  act;  the  one  being  a 
transgression  of  the  state  law,  the  other  an 
infraction  of  the  municipal  law.  A  crime, 
as  defined  by  Blackstone  (4  Bl.  Com.  5), 
being  an  act  committed  or  omitted,  in  viola- 
tion of  a  public  law  either  forbidding  or 
commanding  it.  Within  the  contemplation 
of  the  constitutional  inhibition  against  dual 
jeopardy  for  the  same  offense,  our  municipal 

fovernmcnts  are  regarded  as  separate  and 
istinct  bodies  politic  from  the  government 
of  the  state ;  so  that  the  same  act  may  be  a 
violation  of,  and  consequently  a  crime 
against,  the  laws  of  both  governments,  the 
criminal  aspect  of  the  act  consisting  of  its 
violation  of  law.  The  offense,  so  far  as  tlie 
municipality  is  concerned,  is  complete,  in- 
dependent, and  distinct  when  a  municipal 
law  is  violated,  and  the  punishment  follows 
from  a  violation  of  its  law  without  reference 
to  the  infraction  of  the  law  of  any  other  gov- 
ernment. The  constitution  does  not  prohibit 
a  second  jeopardy  for  the  same  act,  but  for- 
bids the  second  jeopardy  for  the  same  offense. 
Const.   1885,  ^  12,    Declaration  of  Rights. 
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Consequently,  if  the  ofifender  has  been  once, 
in  the  municipal  courts,  put  in  jeopardy  for 
the  offense  involved  in  the  infraction  of  the 
municipal  law  he  cannot  again,  by  the  mu- 
nicipal authorities,  be  put  in  jeopardy  for 
the  same :  but  such  jeopardy  will  not  shield 
him  from,  trial  and  punishment  by  the  state 
authorities  for  the  distinct  and  independent 
offense,  though  involving  the  same  act,  that 
grows  out  of  the  transgression  of  the  state 
law.  1  Dill.  Mun.  Corp.  4th  ed.  §  368,  and 
citations ;  Cooley,  Const.  Lim.  6th  ed.  p.  289, 
and  citations ;  Horr  &  Bemis,  Mun.  Pol.  Ord. 
§  89;  Bishop,  Statutory  Crimes,  §§  23,  24, 
and  citations ;  St.  Louin  v.  Gaffej'cUa,  24  Mo. 
94 ;  State  v.  Sly,  4  Or.  277 ;  Howe  v.  Plainfield, 
IVeasurer,  87  N.  J.  L.  145 ;  Brooklyn  v.  Toyn- 
bee,  81  Barb.  282;  Megowan  v.  Com,  2  Met. 
(Ky.)  3;  Waldo  v.  Wallace,  12  Ind.  669; 
Brotcjiville  v.  Cook,  4  Neb.  101 ;  Hughes  v. 
People,  8  Colo.  536 ;  Mobile  v.  Allaire,  14  Ala. 
400 ;  State  v.  Ludwig,  21  Minn.  202 ;  State  v. 
Lee,  29"  Minn.  445\'McInerhey  y.  Denver,  17 
Colo.  802 ;  Van  Buren  v.  Wells,  58  Ark.  868 ; 
Plattsburg  v.  Trimble,  46  Mo.  App.  459 ;  Be 
Soto  V.  Brown,  44  Mo.  App.  148 ;  Nashville  v. 
Linck,  12  Lea,  499;  State  v.  Fourcade,  45 
La.  Ann.  717;  Liberman  v.  State,  26  Neb. 
464 ;  State  v.  Topeka,  86  Kan.  79,  59  Am. 
Rep.   629. 

The  validity  of  the  ordinance  is  also  as- 
sailed upon  the  ground  that  no  sufficient 
power  has  been  delegated  by  law  to  the  mu- 
nicipality to  enact  the  same,  in  view  of  the 
fact  that  the  state  law  specifically  prescribes 
punishment  for  the  same  offense.  We  fully 
recoirnize  the  rule  that  a  municipality  cannot 
by  ordinance  punish  an  act  already  made 
penal  by  the  state  law,  unless  it  has  express 
or  clearly  implied  legislative  authority  so  to 
do.  But  we  do  not  agree  with  the  contention 
of  the  learned  counsel  for  the  plaintiff  in 
error,  that  our  legislature  has  not  empowered 
the  municipal  enactment  of  the  ordinance 
here  Kev.  Stat.,  §  678,  a  condensation  of 
section  1,  chapter  3024,  Laws,  approved 
Mjuch  8,  1877,  provides  as  follows:  **The 
city  or  town  council  shall  have  power  to  pass 
all  such  ordinances  and  laws  as  may  be  ex- 
pedient and  necessary  for  the  preservation 
of  the  public  peace  and  morals,  for  the  sup- 
pression of  riots  and  disorderly  assemblies, 
and  for  the  order  and  government  of  the  city 
or  town,  and  to  impose  such  pains,  penal- 
ties, and  forfeitures  as  may  be  needed  to 
carry  the  same  into  effect;  provided,  that 
such  ordinances  shall  not  be  inconsistent  with 
the  constitution  and  laws  of  the  United  States 
or  of  this  state ;  and  provided  further,  that 
for  no  offense  made  punishable  by  the  or- 
dinances and  laws  of  said  city  or  town  shall 
a  fine  of  more  than  $500  be  assessed,  nor 
imprisonment  for  a  period  of  time  greater 
than  sixty  days."  Were  it  not  for  the  use 
of  the  word  "morals,"  in  this  general  pro- 
vision of  the  law,  wc  should  have  some  hesi- 
tancy in  reaching  the  conclusion  that  under 
it  our  municipalities  are  empowered  to  enact 
ordinances  prescribing  penalties  for  the  non- 
observance  of  the  Sabbath  in  the  conduct  of 
business  pursuits  within  their  corporate  lim- 
its.    Our  legislature  did  not  rest  content,  as 
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do  many  similar  enactments  of  the  other 
states,  with  clothing  our  cities  and  towns 
with  the  power  to  preserve  the  public  peace 
within  their  borders,  but  go  further  and  ex- 
pressly delegate  to  them  the  authority  to  pre- 
serve .the  public  morals.  The  fourth  com- 
mand of  the  Decalogue  is :  **  Remember  the 
Sabbath  day,  to  keep  it  holv.**  What  would 
be  said  of  the  public  morals  of  a  city  whose 
laws  permitted  the  general  conduct  of  idl 
classes  of  business  enterprises  on  that  day. 
The  universal  verdict  would  be  that  they 
were  at  a  very  low  ebb.  CorvaUis  v,  CarUle^ 
10  Or.  189,  45  Am.  Rep.  134 ;  NashvilU  v. 
Linck,  12  Lea,  499 ;  Megowan  v.  Com,  2  Met. 
(Ky.)  8. 

It  is  further  contended  that  the  provisiona 
of  the  third  subdivision  of  section  9  of  the 
General  Revenue  Act,  chapter  4115,  approved 
June  2,  1898,  that  are  as  follows:  ''No  li- 
cense issued  under  the  provisions  of  this  sec- 
tion shall  allow  the  holder  thereof  to  sell  such 
liquors  as  described  in  this  section  between 
the  hours  of  twelve  o'clock  Saturday  night 
and  twelve  o'clock  Sunday  night,  and  the 
officer  issuing  any  license  under  this  section 
shall  have  written  upon  its  face  in  red  ink 
the  words .  'This  license  does  not  allow  the 
holder  to  sell  liquors  on  Sunday.'  And  if 
the  holder  sells  on  Sunday  he  shall  be  guilty 
of  selling  liquor  without  a  license," — oper- 
ates to  withdraw  from  municipalities  and  U> 
invest  in  the  state  the  exclusive  jurisdiction 
to  punish  persons  who  sell  liquors  on  Sun- 
day. We  see  no  merit  in  this  contention. 
The  clear  and  only  purpose  of  the  legisla- 
ture in  the  enactment  last  quoted  was  to  limit 
the  terms  and  scope  of  licenses  to  be  granted 
for  the  sale  of  liquors,  so  as  to  exclude  Sun- 
day from  the  time  within  which  such  licenses 
should  authorize  the  sale  of  liquors  there- 
under. It  was  not  designed  thereby  to  pro- 
vide express  punishment  for  Sabbath -break- 
ing, but  the  pith  and  point  of  the  law  is  to 
prohibit  the  granting  of  a  license  that  should 
authorize  or  protect  its  sale  on  that  day.  The 
offense  created  thereby  is  not  for  Sabbath - 
breaking,  but  for  the  sale  of  liquor  on  that 
particular  day  without  a  license;  and  the 
penalty  prescribed  is  the  same  as  for  the 
sale  of  liquor  on  any  other  day  without  the 
protection  of  a  license. 

The  ordinance  is  again  assailed  as  being 
invalid  because  it  is  inconsistent  with  and 
repugnant  to  the  state  law  on  the  same  sub- 
ject, because  it  excepts  from  its  inhibition 
various   business    pursuits,    such    as    drug 
stores,  newspaper  stands,  soda  founts,  cigar 
and  tobacco  stores,  etc. ,  that  are  not  exempted 
from  the  operation  of  the  state  law.     We  do- 
not  think  the  ordinance  is  subject  tx)  this  ob- 
jection.    Because  the  municipality  does  not 
see  proper  to  cover  the  same  ground,  and  to 
make  penal  the  exercise  on  Sunday  of  all  of 
the  same  occupations  as  does  the  state  law, 
does  not  render  it  either  inconsistent  with  or 
repugnant  to  the  state  law.     The  effect  of 
the  exceptions  in  the  ordinance  is  that  we, 
by  this  ordinance,  do  not  undertake  to  le- 
galize or  license  the  exercise  on  Sunday  of 
these  excepted  occupations,  that  are  rendered 
unlawful  by  the  state  law,  but  we  simplT- 
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abstain  from  making  their  exercise  oa  Sundar 
within  our  municipality  an  additional  of- 
fense against  the  city's  laws. 
The  ordinance  is  again  assailed  upon  the 

S-onnd  that  in  excepting  from  its  operation 
e  various  occupations  named,  it  unlaw- 
faily  and  unreasonably  discriminates  in 
favor  of  the  excepted  occupations  to  the  prej- 
udice of  the  occupations  not  excepted.  There 
is  no  merit  in  this  contention.  The  ordi- 
nance, in  its  exception,  does  not  discriminate 
against  any  person  belonging  to  any  of  the 
excepted  classes  of  occupations,  but  puts 
them  all  on  an  equal  footing,  and  is  general 


and  of  uniform  operation  as  to  those  classes. 
All  persons,  for  example,  be  they  Hindoo  or 
Caucassian,  who  en^Age  in  the  business  of 
selling  drugs,  are  included  in  the  exception. 
Had  the  oitli nance  provided  that  all  drug 
stores  kept  by  Englishmen,  but  by  none 
other,  should  be  exempt  from  its  operation, 
it  would  have  been  subject  to  the  charge  of 
unjust  and  unreasonable  discrimination. 
But  because  it  excepts  from  its  operation  cer- 
tain occupations,  including  others  does  not 
make  it  obnoxious  on  the  ground  of  dis- 
crimination. 

The  Judgment  of  the  court  below  is  affirmed. 


MICHIGAN  SUPREME  COURT. 


Reuben  P.  BENTON 

FARMERS  MUTUAL  FIRE  INSURANCE 
CO.  of  Kent  County.  Piff,  in  Err. 
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]•  An  influranee  on  the  ''contents''  of  » 
traildinif.  descrlbiDff  them  In  no  other  way. 


will  not  cover  the  articles  then  contained  in  the 
building  after  ihey  are  removed  and  stored  else- 
where. 
8.  InsuraAce  'on  graXn  in  stacks  cannot 
be  coDstraed  to  coyer  untbreshed  grain  in  a  mow 
in  a  bam. 

(October  16«  18M.) 

ERROR  to   the   Circuit    Court   for    Kent 
County  to  review  a  judgment  in  favor  of 


HocB.— I^oeotion  of  movaJjle  property  as  affecting 
Hreifuurance  thereon. 

a.  Materiality  of  place  in  generoL 

b.  Deseriptittn  of  buUding  or  pi  tee, 
c  Apartments  in  the  same  building. 

d.  Particviar  kinds  of  property. 

L  Household  goods  and  wearing  appareL 

2.  Carriages. 

3.  Live-stock. 

4.  Farm  mtichinery. 
b.  Railroad  property. 

e.  Removal  of  structures. 

t  Consent  to  removdl  and  toaiver  of  conditions, 

a.  Materiality  of  place  in  generaL 

The  general  doctrine  is  fnlly  established  that  in- 
«arance  of  property  in  a  certain  place  will  not  fol- 
low the  property  on  its  removal  to  a  place  different 
from  that  in  which  it  was  insured.  Some  courts 
faave  in  some  particulars  qualifled  this  general 
proposition  as  will  appear  under  the  various  head- 
ings below,  bat  the  general  doctrine  is  recognized 
in  all  of  them.  One  of  the  cases  supporting  this 
general  doctrine  that  a  change  of  locus  of  the  prop- 
erty defeats  the  insurance,  which  is  dted  to  that 
effect  in  Biddle  on  Insurance,  is  Citizens  Insurance 
Ou.  V.  Rowland,  1  L.  N.  (Can.)  604. 

The  same  doctrine  is  declared  in  First  Nat.  Bank 
of  Waxahacbie  v.  Lancashire  Ins.  Co.,  62  Tex.  461, 
holding  a  stipulation  that  cotton  shall  be  insured 
in  a  place  approved  and  indorsed  by  the  insurance 
company  makes  the  place  material  to  the  insur- 
aooe. 

So,  Inaurance  on  stock  of  tools  and  patterns  of  a 
maoufacturer  in  a  specified  buildingdoes  not  cover 
patterns  in  a  store- house  constituting  a  separate 
baOdlng  on  the  same  premises.  Eddy  Street  Iron 
Foundry  ▼•  Hampden  Stock  A  Mut.  F.  Ins.  Co.  1 

<aiff.aoo. 

So,  a  re-insurance  of  risks  *in  the  state  of  New 
York  only**  does  not  cover  property  in  Canada 
vbioh  is  described  as  in  New  York  if  its  location  is 
not  known  to  the  insurer.  London  ft  L.  F.  Ins.  Co. 
V.  Lycoming  F.  Ins.  Co.  106  Pa.  424. 

Bat  this  decision  is  based  on  the  fact  that  the  re- 
moval of  the  furniture  was  not  only  in  accordance 
vith  usage,  but  in  accordance  with  the  actual  duty 
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of  the  insured  under  the  circumstances,  and  that 
the  insurer  would  have  been  entitled  to  complain 
if  the  furniture  had  not  been  removed. 

Insurance  on  a  steamer  ^iylng  In  the  Victoria 
docks  with  liberty  to  go  into  dry-dock  and  light 
the  boiler  fires  once  or  twice  during  the  currency 
of  this  policy,**  although  it  covers  the  vessel  In  dry« 
dock  and  while  going  and  returning,  does  not  cover 
it  after  removal  from  the  dry-dock,  when,  instead 
or  taking  it  back  to  the  wharf  where  it  was  in- 
sured, it  was  moored  In  the  river  at  another  place 
in  order  to  replace  its  paddle-wheels,  although 
such  mooring  for  that  purpose  was  in  accordance 
with  the  usual  custom.  Pearson  v.  Commercial  U. 
Assur.  Co.  1  App.  Cas.  498. 

But  the  Insurance  company  may  be  estopped  to 
set  up  a  mi8*de8crlption  of  the  location  of  the 
property  if  made  by  lis  own  agent  without  the 
knowledge  of  the  Insured.  Pheniz  Ins.  Co.  v. 
Allen,  109  Ind.  273. 

b.  i>esGr(p<lon  of  buQding  or  place. 

In  many  cases  the  question  is  not  so  much  the 
binding  effect  of  the  description  of  property  as  in 
a  specified  place,  as  it  is  what  place  or  premises  the 
description  is  intended  to  cover.  A  leading  case  is 
that  of  Sawyer  v.  Dodge  County  Mut.  Ins.  Co.,  37 
Wis.  603,  holding  that  insurance  on  farm  property 
Including  a  granary,  and  on  **grain  therein  or  in 
stack**  described  as  in  a  certain  town,  county,  and 
state,  with  the  added  statement  as  to  the  section  of 
land  on  which  the  buildings  stand,  is  not  limited 
to  a  stack  within  the  curtilage  or  within  the  sec- 
tion in  which  the  premises  are  described  as  situ- 
ated, but  extends  to  a  stack  anywhere  in  the  town, 
at  least  if  it  was  a  stack  of  grain  which  had  beea 
raised  by  the  insured. 

So,  insurance  on  farm  property  including  stables 
and  "hay  therein  or  in  stack*'  described  as  *'a11  be- 
ing the  property**  of  the  insured,  covers  hay  in  a 
stack  on  a  marsh  not  upon  his  land  and  about  two 
miles  from  his  residence,  especially  where  the  in- 
surance agent  knew  that  this  was  the  hay  which 
was  intended  to  be  insured.  Soli  v.  Farmers  Mut. 
Ins.  Co.  of  Manchester,  61  BCinn.  24. 

The  words  ^'contained  in  said  building**  at  the 
end  of  the  description  of  the  objects  of  Insurance! 


Soe  28  L.  R.  A.  70;  2U  L.  R.  A.  5.">:  ajl  1..  H.  A.  .")4.>:  43  L.  R.  A.  838. 
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plaintiff  in  an  actloii  brought  to  recover  the 
amount  alleged  to  be  due  on  a  policy  of  fire 
insurance.    lieeersecL 
The  facts  are  slated  in  the  opinion. 
Mr.  Myron  H.  Walker,  for  plaintiff  in 
error: 

When  goods  are  described  as  "contained  in" 
a  certain  building  the  words  describing  loca- 
tion are  generally  treated  as  a  statement  of  fact 
relating  to  the  risk  and  as  amounting  to  a 
stipulation  that  they  shall  remain  in  that  build- 
Wood,  Pire  Ins.  p.  118;  Blodgett,  Fire  Ins. 
p.  22:  Richards.  Ids.  §  180,  p.  147;  Wally. 
East  River  Mut.  Ins,  Co,  7  N.  Y.  870;  Hough' 
ton  V.  Manufacturers  Mut.  F.  Ins,  Co.  8  Met. 
114,  41  Am.  Dec.  489;  WiUiamsburg  City  F. 
Ins.  Co.  V.  Cart/,  83  111.  463. 

A  policy  does  not  rover  property  unless  it  is 
in  the  place  described  in  the  policy  at  the  time 
of  the  loss,  and  Ibis  rule  is  .strictly  enforced  in 
favor  of  the  insurer,  and  its  entire  justice  is 
apparent. 

Wood.  Fire  Ins.  114;  EkUIp  Street  Iron  Foun- 
dry V.  Hampden  Stock  dt  Mut.  F.  Ins.  Co.  1 


Cliff.  800;  Pratfidenee  db  W.  B.  Oo.  t.  T<mkiT9 
P.  Ins.  Co.  10  R.  I.  74;  Lycoming  GounUt  Ins, 
Co.  V.  Updegraff,  40  Pa.  311;  Hartford  F.  Im. 
Co.  ▼.  Farrisk,  78  111.  166;  Brycev.  LariUard 
F.  Ins.  Co.  55  N.  Y.  240,  14  Ahl  Rep.  24». 

With  varying  location  the  risk  will  vary  but 
the  change  is  material  if  it  does  not;  the  insurer 
has  a  right  to  choose  his  own  risk. 

Richards,  Ins.  g  130,  p.  187;  lM<m»  v.  Provi- 
dence Wasfiington  Ins.  Oo.  14  R.  1. 109,  51  Am. 
Rep.  864,  overruling  18  R.  1.  347,  43  Am.  Rep. 
82;  Sampson  v.  Security  Ins.  Co.  183  Mass.  49; 
Wall  V.  Eoht  River  Mut.  Ins,  Go.  supra; 
English  v.  Franklin  F.  Ins.  Oo.  of  Philadelj^ia, 
55  Mich.  278,  54  Am.  Rep.  877;  Bradbury  v. 
Fire  Ins.  Asso.  of  England,  80  Me.  896;  Lon- 
don  <&  L.  F.  Ins.  Go.  v.  Lycoming  F.  Ins.  Co, 
15  Pa.  424;  Fair  v,  Manhattan  Ins.  Co.  115 
Mass.  820;  Alexander  v.  OermaniaF.  Ins.  Co. 
66  N.  Y.  464,  23  Am.  Rep.  76;  Maryland  F. 
Ins.  Co.  V.  Gusdorf,  43  Md.  506;  Tlieobald  v. 
Railway  Pass.  Assur.  Co.  10  Exch.  45. 

A  policy  upon  merchandise  in  a  store  ap- 
plies to  the  stock  successively  in  the  store  from 
time  to  time. 


beffinoing'  with  the  amount  on  the  bufldlDff  itself, 
must  he  held  to  apply  to  all  property  included,  and 
an  iDterveuioff  clause  as  to  machinery  used  in  the 
business  oannot  be  construed  to  include  machinery 
in  another  building.  Hews  v.  Atlas  Ins.  Co.  128 
Maes.  889. 

Insurance  on  a  prlnter^s  property  in  **chamber8 
of  R.  A.  &  Co..  in  stone,  brick,  and  iron  building 
No.  117  F.  street**  does  not  cover  property  in  rooms 
used  by  R.  A.  ft  Co.  in  a  separate  and  distinct 
buildfnfr,  although  oonneoted  by  an  opening 
ttirough  a  party  wail,  while  the  insurance  is  lim- 
ited to  that  part  of  the  chambers  in  the  building 
described  which  has  the  frontage  of  number  117. 
where  the  chambers  extend  through  the  whole  of 
one  floor  of  the  building,  which  is  owned  by  sev- 
eral persons  but  was  built  as  one  structure.  Samp- 
son V.  Security  Ins.  Co.  188  Mass.  48. 

Insurance  on  grain  ''contained  in  the  elevator 
buildlDg**  of  Ihe  insured  at  a  certain  place  where 
the  insured  had  such  an  elevator  does  not  cover 
grain  in  an  elevator  building  which  it  had  operated 
under  a  lease  but  which  was  burned  after  the  date 
of  the  policy  and  before  its  delivery  by  the  insur- 
ance agent  who  knew  the  fact.  Mead  v.  Pheniz 
Ins.  Co.  158  Ifass.  IZL 

Insurance  on  a  two-story  frame  building  covers 
a  cellar  in  the  rear  portion  of  it,  which  consists  of 
a  stone  building  with  iron  doors  covered  by  brick 
and  dirt.    Menk  v.  Home  Mut.  Ins.  Co.  70  Cal.  60. 

A  wiDg  built  against  a  main  building  with  a  door 
connecting  them  may  be  shown  to  be  part  of  a 
factory  although  it  has  a  distinct  roof  and  entrance 
and  it  does  not  touch  the  street  on  which  the  main 
bufldinir  was  described  as  situated.  Blake  v.  Ex- 
change Mut.  Ins.  Co.  of  Philadelphia,  Vi  Gray,  26fi. 

A  plan  marked  by  the  insurance  agent  on  the 
back  of  the  policy  erroneously  describing  as  a 
woodshed  a  storeroom  containing  the  property  in- 
sured, which  storeroom  is  described  clearly  in  the 
policy  itself,  was  held  immaterial  in  Connely  v. 
Guardian  Assur.  Co.  80  N.  B.  810. 

Insiurance  "on  machinery  consisting  of  card 
mules,  pickers."  etc.,  '^contained  in  the  first  story 
of  a  four-story  and  basement  brick  building  "  cov- 
ers pickers  in  a  one-story  brick  building  on  a  level 
with  the  first  floor  of  the  main  building  and  which 
joins  it,  altbough  it  has  an  entrance  through  a 
frame  building,  there  being  no  pickers  in  the  main 
building.  Meaduwcraft  v.  Standard  F.  Ins.  Co.  01 
Pa.9L 

26  L.  R.  A. 


Insurance  on  property  in  "new  frame  bani« 
wagon  and  wareroom  **  occupied  as  a  warehouse, 
does  not  cover  property  in  a  brick  extension  of 
another  building  used  as  storeroom  for  which  a 
part  ot  the  frame  bam  had  been  demolished.  Ly- 
coming County  Ins.  Co.  v.  Updegraff,  40  Pa.  311. 

And  insurance  on  property  described  as  in  a  cer- 
tain building  will  not  cover  the  property  when  it 
is  in  fact  in  an  adjoining  building  on  the  upper 
floor.    Severance  ▼.  Continental  Ins.  Oo.  6  Bias.  150. 

Insurance  on  a  stock  of  goods  "  contained  in  a 
one-story  frame  building  on  the  north  side  of  a 
public  square/*  will  not  cover  goods  removed 
therefrom  to  another  one-story  buildiug  so  located 
as  to  answer  to  the  same  description.  Harris  v. 
Royal  Canadian  Ins.  Co.  68  Iowa.  880. 

Insurance  of  a  stock  of  goods  '*contained  in  a 
two-story  frame  building  occupied  by  the  assured 
as  a  chair  factory  "  does  not  cover  the  stock  in  an 
engine  building  and  dry-house  ten  feet  distant 
from  the  other  building.  Laabenstein  v.  JEtaa.  Ins. 
Co.  46  111.  803. 

Specific  insurance  on  ricks  of  hay  actually  in  the 
hay  yard  of  the  insured  at  the  time  of  issuing  the 
policy  covers  only  the  hay  thus  described  which  ia 
in  the  yard  at  that  time.  So,  a  spedflc  agreement 
that  on  removal  of  machines  insurance  shall  cease« 
renders  the  place  material.  Gorman  v.  Hand-in> 
Hand  Ins.  Co.  11  Tr.  C.  L.  Rep.  224. 

Insurance  on  a  ship  with  all  her  apparel  for  a 
voyage  to  China  and  return  covers  her  furniture 
when  taken  out  and  put  Into  a  warehouse  and 
storehouse  caUed  a  bank  saul,  built  for  that  pur- 
pose on  a  sand  bank  in  the  Canton  river,  for  the- 
purpose  of  having  the  furniture  repaired,  kept 
dry,  and  preserved  until  the  ship  should  be  heeled, 
cleaned,  and  repaired.  Younger  v.  Royal  Exch. 
Assur.  Co.  1  Burr.  810. 

Insurance  on  stock  contained  in  a  chair  factory 
covers  the  stock  in  an  engine  building  appurte- 
nant to  the  main  factory  building.  Liebenstein  v. 
Baltic  F.  Ins.  Co.  45  IlL  301. 

Insurance  on  stock  of  ship  timber  **  contained  Id 
a  yard  bounded  by^  three  specified  stxeets  and  a 
river,  was  held  to  cover  timber  on  the  streets  and 
sidewalks  near  the  yard,  where  these  were  by  usage 
regarded  as  included  in  the  yards.  Webb  v.  Na- 
tional F.  Ins.  Co.  2  Sandf .  497. 

Insurance  on  a  stock  of  machinery  and  chemical 
apparatus  of  an  acid  factory  '^contained  in  a  part  of 
the  factory  buUdingf  and  oonneoted  therewith** 


18M. 


Benton  v.  Farmkbb  Mutual  Fire  Ins.  Co. 
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Richards,  Ids.  p.  187;  American  Vent  Ins. 
Co.  V.  Rothehild,  82  111.  166;  Hoffman  v. 
Mna  F.  Ina.  Co.  32  N.  Y.  405,  88  Am.  Dec. 
837. 

The  same  rule  would  undoubtedly  apply  to 
a  blanket  policy  like  the  one  iu  question  and 
the  insurance  company  would  be  held  liable  for 
all  j^oods  in  the  barn  and  other  buildincs  sue 
ce£8ively  stored  therein  and  being  a  part  of 
the  contents  thereof  at  the  time  of  the  fire. 

7  Am.  &  £ng.  Encyclop.  Law,  p.  1008. 

When  a  fire  occurs'  and  loss  ensues  there  is 
DO  other  way  of  identifying  the  property  in- 
sured and  determining  the  liability  of  the  com- 
pany except  to  apply  the  words  "contents  in" 
to  the  risk  at  the  time  of  the  fire. 

"Contents  in"  are  words  essential  to  descrip- 
tion and  identification  of  ihe  property  insured 
and  are  therefore  a  limitation  of  risk/ 

Bradbury  v.  Fire  Ins,  Asso.  of  England,  80 
Me.  396;  Lyons  v.  Providence  Washington  Tns. 
Co.  14  R.  L  109.  51  Am.  Rep.  364;  English  ▼. 
Franklin  F,  Tns.  Co.  oj  Philadelphia,  55  Mich. 
273,  54  Am.  Rep.  377;  Hartf(yrd  F,  Ins.  Co. 
T.  Farrish,  78  111.  166;  Annapolis  dt  E,  R,  Co. 


V.  Baltimore  F.  Ins.  Co.  32  Md,  37.  3  Am.  Rep. 
112;  Bryee  v.  Lorillard  F.  Ins.  Co.  55  N.  Y. 
240,  14  Am.  Rep.  249;  North  American  F. 
Ins.  Co.  V.  Throop,  22  Mich.  146,  7  Am.  Rep. 
638;  Wildey  v.  Farmers  Mut.  F.  Ins.  Co.  of 
Van  Buren  County,  52  Mich.  446;  Farmers 
Mut.  F.  Ins.   Co.  y.  Kryder,  5  Ind.  App.  430. 

The  courts  of  some  of  the  states  while  rec- 
ognizing the  general  rule  have  engrafted  an 
exception  upon  such  rule  as  follows:  If  the 
nature  of  the  property  insured  implies  that 
temporary  absence  from  the  designated  loca- 
tion is  necessary  to  its  use,  such  will  be  held 
to  be  the  intention  of  the  parties  and  if  de- 
stroyed by  fire  in  such  temporary  absence  the- 
insurer  is  liable. 

McCluer  v.  Oirard  Fire  d  Marine  Ins.  Co. 
43  Iowa,  349,  22  Am.  Rep.  250;  LonguevilU 
V.  Western  Assur.  Co,  51  Iowa,  553,  33  Am. 
Rep.  146;  Everett  ▼.  Continental  Ins.  Co.  21 
Minn.  16:  HolhrooJcY.  St.  Paul  Fire  db  Marine 
Ins.  Co.  25  Minn.  229;  Noves  v.  Northwestern 
Nat.  Ins.  Co.  64  Wis.  415,  54  Am.  Rep.  631. 

This  is  as  far  as  any  of  the  cases  have  gone. 

Richards,  Ins.  p.  188;  McCluer  v.   Girard 


coven  all  stock  on  the  grounds  and  premises  used 
tor  tbe  purposes  of  the  manufactory  provided  It  is 
eoonected  with  tbe  manufacturing.  Davison  v. 
Washington  F.  Ins.  Co.  32  Md.  91. 

Insurance  on  a  stock  of  lumber  and  sroods  manu- 
factured and  in  process  of  manufacture  *^d  said 
building**  does  not  cover  lumber  outside  of  the 
bailding.  In  this  case  parol  evidence  is  refused  to 
•bow  the  contrary,  or  that  the  agent  was  told  that 
tbe  insurance  was  wanted  on  the  stock  outside  as 
well  as  .Inside.  North  American  F.  Ins.  Co.  t. 
Throop,  23  Mich.  146,  7  Am.  Rep.  838. 

But  a  latent  ambiguity  as  to  which  of  two  bams 
was  Intended  to  be  referred  to  as  containing  hay 
and  grain  which  were  insured,  can  be  removed  by 
parol  evidence.  Bowman  v.  Agricultural  Ins.  Co. 
»N.Y.  521. 

So,evidenoe  is  admissible  to  show  whether  insur- 
ance on  hay  and  grain  In  a**bay  houee  in  a  meadow** 
referred  to  the  one  usually  called  a  barn  or  to  an- 
other usually  called  a  hay  house.  Lycoming  Mut. 
Ins.  Co.  V.  Sailer,  67  Pa.  106. 

And  parol  evidence  may  show  In  a  doubtful  case 
whether  or  not  the  house  burned  was  the  bouse 
described  as  containing  the  goods  insured.  Beatty 
V.  Lycoming  County  Ins.  Co.  &S  Pa.  456. 

Id  Kratzenstein  v.  Western  Assur.  Co.,  5  L.  R.  A. 
799, 116  N.  Y.  54,  goods  being  carried  iu  a  two-horse 
vehicle  while  fording  a  bayou  in  Louisiana  were 
held  to  be  covered  by  a  policy  of  insurance  issued 
00  goods  laden  on  vessels,  boats,  railroad,  or  car- 
riajre  which  by  the  indorsements  was  enlarged  into 
■  traveling  salesman's  policy  extending  to  the 
goods  when  in  hotels,  stores,  and  depots. 

c.  Avartmtnis  in  the  same  building. 

Insurance  on  goods  in  warehouse  *'B**  will  not 
cover  goods  in  warehouse  **A**  although  they  are 
apartments  of  the  same  building.  Hartford  F.  Ins. 
Co.  Y.  Farrish,  73  111.  166. 

But  in  this  case  evidence  was  presented  to  show 
that  tbe  letter  **B**  meant  not  the  apartment  of  the 
warehouse  but  the  fact  that  the  goods  were  in  bond. 

A  policy  of  insurance  on  property  In  section  **C* 
of  a  warehouse  which  expressed  the  intent  of  the 
insurer,  cannot  be  reformed  on  tbe  ground  of  mis- 
take because  the  property  was  actually  in  section 
**A"  and  does  notcover  the  property  where  the 
lections  were  divided  by  solid  walls  with  no  oom- 
munication  between  them.  Bryce  v.  Lorillard 
Ids.  Co.  55  N.  Y.  240, 14  Am.  Rep.  240. 

^L.  R.  A. 


These  oases  very  clearly  Illustrate  the  rule  as  to 
the  materiality  of  tbe  place  in  which  property  in- 
sured is  described  as  located.  So  insurance  on 
goods  'in  the  store  part**  of  a  buildintr  will  not 
cover  goods  in  an  office  in  tbe  samebuildinsr  which 
is  not  in  any  way  connected  with  the  store.  Boyn- 
ton  V.  Clinton  &  Essex  Mut.  Ins.  Co.  16  Barb.  254. 

But  insurance  on  goods  described  as  in  a  certiiin 
building  is  held  to  cover  them  in  any  room  in  tbe 
building  io  the  absence  of  anything  to  show  the 
contrary.  FrankUn  F.  Ins.  Co.  v.  Updegrafl,  43  Pa. 
860. 

8o  insurance  on  household  furniture  In  a  certain 
building  coven  that  stored  In  tbe  garret.  Clarke 
V.  Firemens  Ins.  Co.  18  La.  431. 

And  insurance  on  a  stock  of  goods  ^'contained  in 
the  tnt  floor  and  basement  of  the  building**  con- 
tinues on  removal  of  all  the  goods  to  the  basement* 
and  this  does  not  constitute  ^'increase  of  risk.** 
Plinsky  v.  Germania  Fire  St  Marine  Ins.  Co.  83- 
Fed.  Rep.  47. 

And  insurance  on  a  stock  of  goods  In  a  certain 
described  building  will  cover  them  anywhere  in 
the  building,  althougb  the  plan  referred  to  for  the 
purpose  of  sbowing  the  relative  situation  of  the 
building  sbows  tbe  division  thereof  into  (several 
stores.    Fair  v.  Manhattan  Ins.  Co.  112  Mass.  320. 

Insurance  on  goods  **in  tbe  chamber**  of  a  certain 
building  presented  a  latent  ambiguity  to  be  re- 
moved by  parol  evidence.  Storer  v.  EUioc  F.  Ins. 
Co.  45  Me.  175. 

Insurance  on  goods  ''contained  in  the  third  story 
of  a  four-story  building  over  number  18  and  19,** 
which  goods  were  at  the  time  within  any  two- 
rooms,  covers  goods  anywhere  on  that  floor  and 
within  that  description,  although  some  of  them 
have  been  moved  into  an  additional  room  which 
was  hired  after  the  policy  was  made.  West  v. 
Old  Colony  Ins.  Co.  9  Allen,  816.  See  also  Sampson 
V.  Security  Ins.  Co.  supra. 

d.  Particular  hinds  of  property. 

1.  Household  goods  and  ivearitia  appareiU 

Insurance  on  household  goods  in  a  dwelling  and 
on  'other  property  in  a  barn  will  not  cover  house- 
hold goods  in  the  bam  to  which  they  are  removed 
after  fire  has  compelled  their  removal  from  the 
house.  Bnglish  v.  Franklin  F.  Ins.  Co.  of  Philadel- 
phla,  55  Mich.  278, 54  Am.  Rep.  877. 

The  case  of  Compagnie  Muu  Assurance  v.  Villen. 
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Fire  dk  Marine  Ins,  Co,,  Everett  v.  Continen- 
tal Jns,  Co.,  Lonffuevills  Y,  Western  Assur.  Co. 
and  Ao,yes  v.  Northwestern  Nat.  Ins,  Co.  svpra; 
Towne  v.  Fire  Ins.  Asso,  of  Philadelphia,  27 
111.  App.  488;  Ea/rris  v.  Rayal  Canadian  Ins. 
Co,  58  Iowa.  286;  Wood,  Fir«  Ins.  116. 

i/fj(9/'«.  Wesselius  &  Corbitt,  for  defend- 
ant iu  error: 

It  is  a  forced  coDslniction  to  say  that  the 
policy  does  not  apply  to  all  the  property  on 
the  farm  in  whatever  place  it  may  have  been. 

Peterson  v.  Mississippi  Valley  Ins.  Co.  24 
Iowa,  494,  95  Am.  Dec.  748;  Hothrook  v.  St. 
Paul  Fire  dh  Marine  Ins,  Co.  25  Mion.  229; 
Lyons  v.  Providence  Washington  Ins.  Co.  14 
R.  I.  109,  51  Am.  Rep.  364;  Noyes  v.  North- 
western Nat  Ins.  Co.  64  Wis.  415;  Wildeyv, 
Farmers  Mnt.  F.  Ins.  Co.  of  Van  Buren 
County,  52  Mich.  446;  City  Planing  d  Shingle 
Mill  Co,  V.  Merchants  Mfrs.  dt  Citizens  Mut. 
F,  Ins,  Co.  72  Mich.  624. 

McGrathf  Oh.  J,,  delivered  the  opinion 
of  the  court: 
On  the  4th  of  April,  1884,  plaintiff  made 


written  application  to  defendant  for  Inaur- 
ance  upon  the  following  property,  and  in 
amoun  ts  named :  "  One  d  wel  I  i  ng  house.  $275  ; 
contents  in  same,  $306 ;  one  barn,  $175 ;  con- 
tents in  same,  $800 ;  one  tool  bouse,  $75 ; 
contents  in  same,  $800 ;  stock  on  said  farm, 
against  li^i^litning,  in  Kent  county.  $175,  — 
total,  $1,600;  all  situate  on  section  27,  in 
township  of  Bowne."  On  the  same  ds^y  a 
policy  was  issued  describing  the  property 
as :  '^One  dwelling  house,  $275 ;  on  contents 
in  same,  $800;  one  barn,  $175;  on  contents 
in  said  barn,  $800;  one  tool  bouse,  $75:  on 
contents  in  tool  house,  $H00;  on  his  stock, 
against  lightning,  in  Kent  county.  $175, — 
total,  $1,600."  On  January  26,  1889.  the  de- 
fendant executed  and  delivered  to  said  plain- 
tiff, in  pursuance  of  said  application  of  the 
same  datf^,  a  certain  other  contract  of  insur- 
ance, as  stated  in  said  declaration,  as  fol- 
lows, to  wit :  "On  one  frame  granary.  $100 ; 
on  contents  in  said  granary,  or  in  stacks  on 
farm,  $000,^total  increase,  $700. "  On  April 
4,  1884,  when  said  policy  was  issued,  there 
were  a  barn  and  tool  house  on  said  premises. 


euve,  4  Dorlon  (L.  C.)  970.  fs  In  Diddle  on  Insurance, 
fliveo  as  authority  for  the  decisloo  that  a  policy  on 
house,  shed,  and  kitchen  apartment  locludiaff 
household  furniture,  covers  eucb  furniture  In  any 
of  these  buildings  and  not  simply  that  which  Is  In 
the  house. 

Insurance  on  household  goods  iodudinff  wearing 
apparel  ''all  contained  In''  a  specific  dwelling  house, 
is  held  In  Longueville  v.  Western  Assur.  Co.,  61 
Iowa,  658, 88  Am.  Rep.  146,  to  cover  wearing  apparel 
while  being  worn  by  tbe  owner  away  from  the 
dwelling. 

To  the  same  effect  is  tbe  case  of  Noyes  v.  North- 
western Mut.  Ins.  Co.,  64  Wis.  416,  54  Am.  Rep.  631, 
holding  that  Insurance  on  household  goods  includ- 
ing wearing  appearel  ''contained  in  a  dwelling" 
covers  an  outside  garment  such  as  a  seal  sidn 
dolman  when  sent  to  the  store  for  repairs. 

But  in  Towne  v.  Fire  Asso.  of  Pblladelpbla,  27  UL 
App.  123,  it  Is  held  tbat  insurance  on  household 
goods  including  wearing  apparel  will  not  cover 
wearing  apparel  taken  by  the  owner  to  anotber 
place  on  a  long  visit  of  several  months  after  a 
lease  of  the  residence  in  which  the  property  was 
when  insured,  except  a  single  room  and  closet  re- 
served for  storing  wearing  apparel. 

In  Rhode  Island  it  is  held  that  Insurance  or  fur- 
niture and  wearing  apparel  "all  contained  in"  a 
certain  house  does  not  cover  them  after  their  re- 
moval to  another  house.  Lyons  v.  Providence 
Wasbfngton  Ins.  Co.  14  R.  1. 109,  50  Am.  Rep.  364, 
overruling  18  R.  I.  847, 43  Am.  Rep.  32. 

But  these  cases  in  Illinois  and  Rhode  Island  can 
hardly  be  called  inconsistent  with  the  Wisconsin 
and  Iowa  cases  above,  since  tbe  policy  might  well 
be  held  to  cover  wearing  apparel  in  its  ordinary 
use  or  while  undergoing  necessary  repairs,  with- 
out holding  that  anything  like  a  permanent 
change  of  its  location  oould  be  made  without  de- 
feating the  insurance. 

2.  Canio/Qts. 

Insurance  on  a  carriage  and  other  property 
**contained  in  a  frame  bam**  is  held  to  cover  the 
carriage  while  temporarily  in  the  repair  shop  for 
repairs.  McCluer  v.  Girard  Fire  &  Marine  Ins. 
Go.  48  Iowa,  849.  22  Am.  Rep.  249. 

So  insurance  in  a  gross  amount  against  carriages, 
hacks,  etc.,  "contained  in"  a  certain  building  used 
for  a  livery-stable  was  held  to  cover  such  carriages 
temporarily  in  a  shop  for  repairs.    The  words 

96  L.  it.  A. 


"contained  In**  were  held  to  designate  merely  Che 
usnal  place  of  deposit.  Niagara  F.  Ins.  Co.  v. 
Elliott,  85  Va.  962. 

But  directly  in  conflict  with  this  Is  the  decision 
In  Maine  that  insurance  on  a  stable  with  a  grross 
sum  on  carriages,  sleighs,  etc.,  "contained  there- 
in** will  not  cover  a  hack  temporarily  in  a  repair 
shop  a  short  distance  away.  Bradbury  v.  Fire  Ins. 
Asso.  of  England,  80  Me.  896. 

8.  IHoe  8(oclc. 

Insurance  against  fire  and  lightning  on  horses 
"all  contained  in**  a  certain  barn  on  the  farm  of 
the  insured,  covers  such  hort^es  killed  by  light- 
ning while  in  pasture.  Haws  v.  Fire  Asso.  of  Phila- 
delphia. 114  Pa.  431;  American  Cent.  Ins.  CX>.  v. 
Haws,  20  W.  N.  C.  370.  But  insurance  on  horsei 
and  other  personal  property  "all  oontataed  in**  a 
described  barn,  against  flrea:^  lightning  will  not 
cover  a  horse  killed  by  lightning  while  in  pasturo, 
where  there  is  a  general  printed  clause  in  the 
policy  providing  that  it  does  not  cover  or  Insure 
personal  property  of  any  kind  while  removed 
from  the  particular  building  therein  described. 
Haws  V.  St.  Paul  Fire  k  Marine  Ins.  Co.  2  U  R.  A. 
52, 130  Pa.  113. 

Tbls  case  attempts  to  distinguish  tbe  oases  of 
Haws  v.  Fire  Asso.  of  Philadelphia  and  American 
()ont.  Ins.  Co.  v.  Haws,  fnipra.the  latter  of  which 
simply  follows  the  former  without  any  dl8CusBiOD« 
on  tbe  ground  tbat  those  cases  were  about  insur- 
ance on  horses  alone  and  the  c(*ntract  inserted  in  a 
printed  form  designed  for  a  different  class  of  prop- 
erty and  should  not  be  strictly  ooosirued.  But 
whille  tbe  distinction  may  be  reasonable  as  re- 
spects Haws  v.  Fire  Asso.  of  Philadelphia,  supra, 
although  a  large  minority  of  the  oourt  dissents 
from  the  decision  attempting  to  make  such  a  dis- 
tinction, it  seems  impossible  to  make  any  mtloDal 
distinction  between  the  case  of  American  Lent. 
Ins.  Co.  V.  Haws,  sxipra^  and  tbat  of  Haws  v.  8u 
Paul  Fire  h  Marine  Ins.  Go.  tupra.  The  statement 
in  the  latter  case  of  the  facts  on  which  the  distinc- 
tion is  based  Is  entirely  erroneous.  In  the  case  of 
American  CenL  Ins.  Co.  v.  Haws,  as  well  as  in  the 
Inter  case,  the  insurance  on  the  horse  in  questioa 
was  made  in  a  policy  upon  various  kinds  of  prop- 
erty, which  the  body  of  the  polioy  not  only  de- 
scribed as  "all  contained  in**  a  certain  barn,  but 
that  it  should  be  insured  only  "whue  located  as 
ilescribed'*  and  that  the  polioy  shall  be  void  if  the 
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beisg  the  ones  mentloBed  in  and  ooyered  by 
thi  policy  of  insurance  of  that  date ;  and  on 
the  96th  of  January,  1889,  there  was  a  frame 
granarjr  on  said  premises,  being  the  one  men- 
tioned in  said  contract  of  increase.  But  the 
SIsintifl  afterwards  considered  that  said  tool 
ouse  and  bam  had  become  unfit  or  insuffi- 
cient for  his  purposes,  and  in  1891  com- 
menoed  the  erection  of  a  new  and  larger  bam 
on  another  part  of  said  farm,  which  he  com- 
pleted in  July,  1892,  and  in  which  he  stored 
his  grain  from  the  harvest  of  1892,  and  the 
tools,  or  a  part  of  the  tools,  he  then  had  and 
osed  upon  said  farm ;  and  the  new  bam  and 
8sid  grain  and  tools  therein  stored  as  afore- 
ssid  were  the  ones  destroyed  by  the  fire  men- 
tioned in  said  declaration,  which  occurred, 
ss  therein  stated,  the  28th  day  of  July,  1892. 
The  old  barn  and  tool  house  and  said  granary 
then  stood,  and  still  stands,  on  said  prem- 
ises, and  they  had  contents  therein  at  the  time 
of  said  fire.  Plaintiff  procured  a  policy  of 
insurance  on  the  new  bam  in  the  Qerman 
Baptist  Mutual  Fire  Insurance  Company  for 
the  sum  of  $1,100,  which  sum  was  paid  after 


said  flie.  Defendant  had  no  notice  of  th« 
transfer  of  the  tools  or  the  grain  to  said  new 
bam,  or  of  the  erection  of  said  barn ;  and  th« 
plaintiff  had  no  insurance  thereon,  unless  the 
insurance  mentioned  in  the  declaration,  and 
as  a  part  of  defendant's  policy  of  insurance, 
ooYered  the  same.  Said  bam  and  its  contents 
were  destroyed  by  fire,  caused  by  lightnings 
at  the  date  aforesaid. 

Plaintiff's  proofs  of  loss  cove,  ed  unthreshed 
wheat  and  hay  in  the  new  barn,  and  tools  and 
implements  in  the  new  tool  house.  Plaintiff 
insists  that  the  terms  "contents  in  barn"  and 
**  contents  in  tool  house"  covered  the  articles, 
wherever  situate.  The  old  bam  and  old  tool 
house  were  still  in  use.  Plaintiff  had  ob- 
tained another  policy,  in  another  company, 
on  the  new  bam.  The  policy'  in  this  case 
was  not  for  any  riven  term,  but  was  to  con- 
tinue in  force  so  long  as  plaintiff  continued 
to  par  his  assessments  and  remained  a  mem- 
ber 01  the  defendant  company.  The  bam  risk 
was  a  permanent  one,  but  in  respect  of  the 
contents  of  the  bam  and  tool  house  the  risk 
was  not  limited  to  the  contents  on  hand  at 


liruperty  be  moved  to  any  other  building  or  loca- 
tfon  than  that  described.  This  language  is  as 
itrong  as  if  not  stronger  than  that  contained  in  the 
vohey  oonstmed  Id  Haws  v.St.  Paul  Fire  ft  Marine 
Ids.  Go. 

Insuranoe  on  **Uve  stook  on  premises**  ooven  an 
after-acquired  horse  which  is  killed  by  lightning 
some  miles  away  while  being  driven  to  mill.  Mills 
T.  I^irmers  Ins.  Oo.  37  Iowa,  4j00l 

Insuraace  on  males  *^)  ooutained  in  a  two-story 
frame  bam**  covers  them  while  tbey  are  kept  for 
convenience  of  use  In  a  stable  on  another  part  of 
the  farm.  Holbrook  v.  St.  Panl  Fire  &  Marine  Ins. 
Oo.S51flnii.flBO. 

Insurance  against  both  Ihre  and  lightning  on 
(arm  property  Uichidlng  a  bam  and  live  ^'stock 
therein**  expressly  stating  that  it  is  upon  the 
"^property  described  In  the  places  herein  set  forth 
and  not  e]aewhere**will  cover  a  brood  mare  usually 
kept  in  such  bam,  whioh  Is  killed  by  lightning 
while  in  another  bam  afterwards  built  where  she 
was  being  kept  for  greater  oonvenienoe.  BeGraff 
V.  Queen  Ins.  Go.  88  Minn.  601. 

Insurance  on  a  bam  with  a  gross  sum  on  **con- 
tents  therein**  covers  a  horse  subsequently  bought 
to  take  the  place  of  one  kept  in  the  twm  when  the 
policy  was  written,  but  will  not  oover  such  horse 
when  struck  by  lightning  a  short  distance  from  the 
barn  while  drawing  a  load  of  wheat  to  the  bam.  In 
this  case  **content8**  were  insured  as  such  and  it 
was  held  that  any  property  not  included  m  that 
<iescription  was  not  within  the  termd  of  the  policy. 
Farmers  Mut.  F.  Ins.  Go.  v.  Kryder,  6  lud.  App. 

4oa 

See  also  the  main  case,  BmroH  v.  Farmxbs 
Mut.  F.  Uie.  Co.  or  Kbnt  Coumtt. 

Insurance  on  horses  and  other  farm  property 
providing  against  an  increase  of  risk  but  not  ex- 
preesly  limiting  the  place  of  insuranoe  is  not 
niapended  as  to  such  horses  while  in  a  hotel  bam 
during  the  temporary  stay  of  the  owner  at  the 
hotel  as  a  guest.  Peterson  v.  Mississippi  Valley 
Ins.  OOb  24  Iowa,  4M,  86  Am.  Dea  748. 

Insurance  on  **personal  farm  property  In  build- 
iogB  and  on  farm**  is  held  on  the  other  hand,  in  the 
Michigan  ease  of^^ildey  v.  Farmers  Mut  F.  Ins. 
Oo.  of  Van  Buren  County,  62  Mich.  448,  not  to  oover 
a  boise  temporarily  in  a  hotel  bam  in  a  neighbor- 
ing village  where  the  owner  had  gone  on  business, 
especially  where  the  insuranoe  company  was  Urn- 
26L.  RA. 


ited  to  farm  business  and  could  not  lawfully  insure 
property  in  such  hotel  bam. 

But  in  Pennsylvania  it  is  held  that  Insuranoe  on 
farm  horses  by  a  company  whose  business  Is  con- 
fined to  certain  counties  continues  as  to  a  hoise 
taken  out  of  those  oountles  for  the  purpose  of  sale 
in  the  abeenoe  of  any  provision  to  the  contrary, 
Coventry  Mut.  Live  Stock  Ins.  Asso.  v.  Bvans,  lOt 
Pa.  281. 

Insurance  on  a  horse  **in  bam  or  in  field**  covers 
the  horse  in  a  bam  whioh  was  built  after  the  Issue 
of  the  policy,  and  is  not  restricted  to  bams  which 
then  existed.  Trade  Ins.  Co.  v.  Barracliff,  46  N.  J« 
L.  648,  46  Am.  Rep.  792. 

Insurance  against  fire  on  horses  and  oolts  ^whlle 
in  bam  and  by  lightning  only  while  la  use,  or  run- 
ning  in  pasture  or  yard  on  his  farm**  in  a  certain 
town  Is  not  limited  to  the  farm  then  owned  by  the 
insured,  but  extends  to  the  stock  when  on  land 
leased  by  him  in  the  same  town.  Boright  v. 
BpringfleldiFire  A  Marine  Ins.  Co.  84  Minn.  852. 

4.  FarmmaeMiMru* 

Insuranoe  on  a  threshing-machine  ^*while  not  in 
use**  covers  it  while  standing  without  any  fire  in 
the  engine  near  a  farm  house  to  which  it  had  been 
hauled  preparatory  to  use  a  few  days  later.  Min* 
neapolis  Threshing-Mach.  Co.  v.  Flremen*8  Ins.  Co. 
of  Chicago  (MinnJ  28  L.  R.  A«  670. 

And  Insurance  on  a  threshing-machine  **stored 
in  barn**  covers  it  when  in  a  field  where  it  is  used* 
Everett  v.  Continental  Ins.  Co.  21  Minn.  7ft. 

This  case  Is  like  those  which  extend  the  insur- 
ance on  wearing  apparel  and  carriages,  which  are 
described  as  **contained  in**  some  building,  to  cover 
them  when  in  their  accustomed  use  or  plaoeof  re- 
pair, regarding  the  words  **stored  in**  as  being 
merely  descriptive  of  the  ordinary  place  of  de- 
posit. 

But  insurance  for  one  year  on  a  harvester  while 
owned  by  the  insured  and  {operated  in  a  grain  field 
and  in  transit  from  place  to  place  in  connection  with 
harvesting  in  a  county,  does  not  oover  the  machine 
while  standing  in  a  shed  and  partly  separated, 
after  the  harvesting  for  the  season  had  been  en- 
tirely oompleted.  Benlda  Agr.  Works  w.  Qef 
mania  Ins.  Co.  97  Cal.488. 

So,  insurance  on  a  harvester  operating  **tB  a 
grain  field  and  in  transit  from  place  in  oonneotion 
with  harvesting**  does  not  oover  a  loss  by  Are 
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the  date  of  the  policy,  but  was  what  is  termed 
a  '* shifting  risk,"  and  covered  substituted 

f property.  The  only  language  tiiat  can  be 
ooked  to  for  a  description  of  the  property 
Issued  is  that  specifying  its  si  tuation.  There 
Is  a  class  of  cases  which  hold  that  the  words 
••contained"  or  •'being  in"  or  "stored  in," 
ivlien  used  in  a  policy  which  is  not  a  shiftine 
pulicy,  but  which,  independently  of  such 
terms,  sufficiently  describes  property  the  use 
of  which  necessitates  Its  temporary  absence 
from  the  building,  are  considered  as  further 
description  merely,  and  as  indicating  their 
place  of  deposit  when  not  temporarily  absent 
u  the  ordinary  course. 

Id  Eh&reti  t.  OontinenUd  Tru.  Ob.,  21  Minn. 
76,  the  property  was  described  in  the  appli- 
cation as  •'stored  in  barn  on,"  etc.,  and  in 
the  policy  as  a  "threshing  machine,"  refer- 
ence being  made  to  the  application  for  a 
more  particular  description.  In  IMbrook  ▼. 
Bt,  Paul  Fire  dk  Mm-ine  Im.  Co.,  25  Minn. 
229,  the  property  was  described  as  "  86  mules, 
contained  in,"  etc.  In  McGluer  ▼.  Oirard 
Fire  eft  Marins  In$.  Oo,,  48  Iowa,  849.  22  Am. 
Hep.  260,  a  phaeton  was  destroyed  while  in 
a  carriage  shop  for  repairs.  In  Haw  v.  Fire 
Aiso,  of  Philadelphia,  114  Pa.  481,  certain 
horses,  "all  contained  in, "etc.,  were  insured 
under  a  policy  containing  a  lightning  clause. 


One  of  the  horses  was  killed  by  liffhtning 
while  at  pasture  in  a  field  on  plaintiff  s  farm. 
The  court  says :  "It  is  true,  In  an  insurance 
upon  such  personal  property  as  household 
goods  or  a  stock  of  merchandise,  the  words 
'contained  in  a'  particular  building  would 
seem  to  imply  that  the  property  insured 
should  remain  in  such  building,  and  that^  if 
removed  therefrom,  the  policy  would  not 
cover  it.  But  in  such  cases  the  contract  con- 
templates that  the  property  shall  remain  In 
the  building,  and  there  are  obvious  reasons 
why  a  change  of  location  would  affect  the 
insurance.  The  very  nature  of  such  property 
implies  permanency  in  its  location.  But  ft 
is  not  so  with  a  man's  horse.  It  is  of  no  use 
to  him  if  kept  in  a  stable.  We  can  under- 
stand that  if,  in  a  fire  policy,  hay,  straw,  or 
grain  Is  insured  in  a  barn,  the  insurance 
would  cease  if  removed  to  some  other  build- 
ing. Such  would  be  the  reasonable  meaning 
of  the  contract  of  insurance,  and  what  the 
parties  probably  contemplated  when  they 
made  it.  But  none  of  this  reasoning  applies 
to  a  lightning  clause  upon  horses  or  other 
stock.  The  terms  and  conditions  to  whid& 
such  an  insurance  is  subfect  must  be  such  ss 
are  reasonably  applicable  to  such  kinds  of 
insurance  upon  this  particular  species  of 
property,  and  such,  therefore,  as  the  parties 


while  the  machine  isitandlner  near  a  blacksmith 
shop  to  which  it  had  been  taken  for  repair  from  the 
place  where  it  was  stored,  with  intent  to  take  it 
from  the  shop  directly  to  the  vrain  fields  as  soon  as 
It  was  repaired.  Mawhinney  v.  Southern  Ins.  Oo. 
of  New  Orleans,  20L.  B.  A.  87,  08  Cal.  184. 

Insurance  on  a  machine  which  was  then  in  one  of 
two  bnms  on  the  farm  **while  in  any  of  the  build- 
Injn  insured**  was  held  in  the  case  of  StUlman  v. 
Agricultural  Ins.  Co.,  Id  Ont.  Rep.  145,  as  cited  in 
Biddle  on  Insurance,  to  cover  such  machine  while 
in  another  barn  on  the  premises  which  was  insured 
by  another  company. 

S.  BaOroad  property. 

Insurance  of  a  railroad  company  on  their  cars  on 
the  Hue  of  their  road  and  in  actual  use  but  not  in 
tbe  machine  or  repair  shops  covers  such  oars  on  a 
spur  track  although  not  owned  by  the  insured, 
which  is  built  on  a  wharf  where  the  oars  are  run 
for  unloading.  Fitchburg  BU  Oo.  v.  Oharleston 
Mut.  F.  Ins.  Oo.  7  Gray,  64. 

Insurance  on  cars  and  engrine  **contained  In  car 
house**  or  engine  bouse  will  not  cover  cars  in  use 
on  trips  outside  of  such  building.    Annapolis  &  B. 

E.  Co.  V.  Baltimore  F.  Ins.  Co.  88  Md.  87, 8  Am.  Bep. 
U2. 

Insurance  of  railroad  property  "provided  all  the 
property  hereby  insured  is  on  premises  owned  or 
occupied  by  the  R.&W.B.  Co.  .  .  .  whet  her  in 
motion  on  the  road,  at  rest,  or  in  buildings**  does 
not  cover  the  property  on  after-acquired  premises 
of  the  insured.  Providence  ft  W.  B.  Oo.  v.  Yonkers 

F.  Ins.  Co.  10  R.  I.  74. 

Insurance  of  any  property  of  railroad  trustees 
on  their  railroad  premises  in  a  specified  city  covers 
a  dredge  Httached  to  their  wharf  in  that  city  where 
It  was  used  to  keep  the  proper  depth  of  water  at  the 
wharf.  Farmers  Loan  ft  T.  Co.  v.  Harmony  Fire  ft 
Marine  Ins.  Oo.  41  N.  7. 619,  afilrming  SI  Barb.  88. 

e.  RemnvalofetnuAureK 
Insurance'on  oil  in  a  tank  is  not  lost  by  the  fact 
that  a  flood  has  lifted  the  tank  and  floated  it  four 
or  five  hundred  feet  down  stream.    Western  ft  A« 

26  L.  R.  A. 


Pipe  Lines  v.  Home  Ins.  Oo.  of  New  Fork,  146  Pa. 
846. 

Insurance  on  a  house  is  not  affected  by  moving 
it  without  increasing  the  risk  or  taking  it  out  of 
the  description  of  its  location  in  the  policy,  if  there 
is  no  provision  in  the  policy  to  the  contrary.  Grts- 
wold  V.  American  Cent.  Ins.  Oo.  1  Mo.  App.  97. 

f.  ConaeirU  to  removal  and  toaiver  of  eondttions. 

The  parol  agreement  of  an  insurance  agent  to 
transfer  insurance  on  the  removal  of  the  property 
will  not  bind  the  insurer  although  the  insured  has 
trusted  to  his  promise  and  falls  to  take  out  any  new 
policy.  This  does  not  constitute  such  an  action  on 
his  part  as  will  estop  the  insurer.  Simonton  v. 
Liverpool,  L.  ft  G.  Ins.  Co.  61  Oa.  76. 

Bo  In  Bill  V.  London  Assur.  Corp.,  84  N.  T.  8.  R. 
66,  a  decision  requiring  the  consent  of  the  insurer 
to  removal  of  the  property  to  be  indorsed  on  the 
policy  was  held  binding  on  the  insured. 

But  in  Hpnschel  v.  Oregon  Fire  ft  Marine  Ins.  Co., 
4  Waflh.  476,  the  insurer  was  held  estopped  by  the 
agent*s  neglect  to  Indorse  on  the  insurance  policy 
the  consent  to  the  removal  of  the  property. 

The  parol  consent  of  the  president  of  the  tnsnr- 
ance  company  and  his  promise  to  Insured,  who 
had  failed  to  bring  his  poiioy  with  him.  to  fix  it  oil 
right,  is  sufficient  consent  to  the  removal  of  the 
property  which  is  insured  as  "contained  in  a  three- 
story  brick  building.**  Maryland  F.  Ins.  Oo.  v. 
Gusdorf,  43  Md.  606. 

The  transfer  of  Insurance  to  goods  which  bad 
been  removed,  duly  made  by  the  insurer  with 
knowledge  of  the  facts,  does  not  otherwise  affect 
the  terms  of  the  policy.  Hoffccker  v.  New  GastJe 
County  Mut.  Ins.  Co.  5  Houst.  (DeL)  101. 

A  ratification  by  the  insurer,  equivalent  to  prior 
consent  to  the  removal  of  insured  property,  may 
be  inferred  by  the  company*s  fallui^  to  elect  to 
cancel  the  policy  with  knowledge  of  its  right  tc  do 
so.  Williamsburg  City  F.  Ins.  Co.  v.  Oary,  83  IlL 
463. 

A  new  contract  Including  insurance  for  an  addi- 
tional amount  after  the  removal  of  insured  gooda, 
which  is  known  to  the  company ,'.male8  the  insure 
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may  be  piefliiined  to  haTe  had  in  riew  when 
the  contract  was  made."  In  PeterMm  v.  MU- 
nmppi  Valley  Ins,  Co.,  24  Iowa,  494,  95  Am. 
Dec.  748«  the  policy  covered  plaintiff's  seven 
horses,  situat^  on  section  22,  etc.  While 
marketinsr  his  gniin,  plaintiff  put  ap  at  an 
hotel,  anS  placed  his  horse  in  the  hotel  bam, 
which  was  destroyed  by  fire.  In  these  cases 
the  property  was  fullv  described  without  ref- 
erence to  the  words  describing  its  location, 
and,  when  destroyed,  it  was  in  a  situation 
which  from  its  very  nature  may  well  be 
deemed  to  have  been  within  the  contempla- 
tion of  the  parties  at  the  inception  of  the 
policy. 

Lord  Mansfield  observed  in  Pelly  v.  Boval 
Bxeh,  Aitur.  Co,,  1  Burr.  841,  that  the  in- 
surer, in  estimatinir  the  price  at  which  he  is 
willing  to  indemnify  the  insured,  must  have 
under  his  consideration  the  nature  of  the 
business,  and  the  usual  course  and  manner 
of  conducting  it,  and  everything  done  in  the 
usual  course  must  have  been  foreseen  and  in 
contemplation  at  the  time  he  engaged,  and 
that  he  takes  the  risk  upon  the  supposition 
that  what  is  usual  or  necessary  will  be  done. 
The  rule  has  been  extended  by  some  authori- 
ties to  cases  where  the  policy  has  described 
a  class  of  property  and  the  risk  a  shifting 
one.  In  Longuetille  v.  Western  Assur.  Co. ,  51 
Iowa,  553,  38  Am.  Rep.  146,  certain  wearing 
apparel  was  burned  while  being  worn.  In 
li&yes  V.  N(/rth  Western  Nat,  Ins,  Co,,  64  Wis. 
415,  54  Am.  Hep.  631,  a  dolman  was  burned 
while  at  a  furrier's  for  repairs.     In  DeOrajlf 


V.  QyMn  Ins.  Co,,  88  Minn.  601,  the  policy 
covered  *'8,000  on  his  wood  barn ;  $2,500  on 
his  stock  therein."  The  policv  contained  a 
lightnini;  clause.  A  few  weeks  before  the 
loss,  plaintiff  put  one  of  the  horses  into  a 
new  bam,  which  had  been  built,  where  she 
remained  until  killed  by  lightning.  The 
removal  was  alleged  to  have  oeen  but  tem- 
porary. The  court  says:  ** Words  descrip- 
tive of  location  might,  as  to  one  class  of 
property,  or  as  to  one  kind  of  insurance,  be 
treated 'as  a  statement  of  a  fact  relating  to 
the  risk,  and  as  amccn^ing  to  a  stipulation 
or  condition  that  the  property  should  remain 
there ;  while  as  to  another  class  of  proper cv, 
or  as  to  other  kind  of  insurance,  it  might  be 
construed  as  mere  description  for  the  pur- 
poses of  identification.  This  action  is  to  re- 
cover for  the  loss  of  live  ftock  by  lightning, 
and  the  language  of  the  policy  must  there- 
fore be  construed  as  applied  to  insurance 
upon  that  particular  species  of  property. 
The  parties  must  be  presumed  to  have  known 
that  danger  from  lightning  exists  almost 
wholly  in  the  summer,  when  live  stock  is 
out  in  the  fields.  No  man  of  common  sense 
would  take  a  policy  of  insurance  against 
lightning  which  only  covered  his  stock  when 
in  a  particular  bam.  Such  stock  cannot 
well  be,  and  is  not  usually,  kept  perma- 
nently in  a  building.  The  ordinary  uses  to 
which  it  is  put  forbid  it ;  and  the  usual  and 
proper  treatment  of  it  requires  that  it  be 
turned  out  to  pasture  about  one  half  the  year 
at  least.    According  to  the  usual  course  of 


•noe  blndinir  in  the  new  location.  ^  Bathbone  v. 
OtrV.  Ins.  Qo,  81  Ck>nn.  108. 

InsuTance  *'on  the  oonteots**  of  a  ham  covers 
them  ooly  while  therefn,  unlea*  moved  by  permls- 
doo,  and  permteion  In  w^ting  but  not  under  seal 
while  the  policy  is  under  seal  will  not  sustain  an 
aotioo  of  covenant  upon  tiie  policy  after  removal 
of  the  goods.  Shertzer  v.  Mutual  ft,  Ins.  Co.  40 
ICd.608. 

lueuranoe  by  renewal  receipt  referrinflr  to  goods 
at  a  certain  street  number  without  epecifylng  any 
floor,  ooven  the  goods  then  upstaurs  as  known  to 
the  a^ent  of  the  insurance  company  aJthou^h  the 
^d  policy  described  the  roods  as  on  the  first  floor. 
Ludwl«  V.  Jetsey  City  Ins.  Co..48  N.  r.  878, 8  Am. 
Sep.  S68. 

Ineiirance  on  household  goods  which  has  been 
lost  by  moving  the  property  is  oot  saved  by  a  let- 
ter fkvm  toe  insured  to  the  ax ent  of  the  company 
statiDC  that  she  bad  moved  to  aoother  place  with- 
out paying  the  premiums,  and  oilerlDg  to  pay  them 
oo  learning  the  amount  as  this  Is  no  notice  of  re- 
moval of  goods  from  the  building  in  which  they 
were  Insured.  Warren  v.  Phosniz  Ins.  Co.  47  N.  Y. 
B.R.42L 

>  A  memorandum  on  a  policy  that  it  is  ''transf  erred 
to  cover  similar  property  contained  in**  another 
deserfbed  building,  made  on  an  application  for 
consent  to  the  removal  of  the  property,  does  not 
destroy  the  insurance  on  the  goods  remaining  at 
the  old  place  while  the  removal  is  being  made. 
Kunxe  v.  American  Exch.  F.  Ins.  Oo.  41 N.  Y.  418, 
affirming  3  Robt.  443. 

So.  it  is  held  in  Sharpiess  v.  Hartford  F.  Ins.  Go.« 
140  Pa.  437,  that  Insurance  on  a  stock  of  goods  at  a 
eertam  place,  which  for  an  additional  uonsideration 
is  afterwards  extended  to  cover  the  goods  pro  rata 
in  both  places  during  a  removal,  covers  not  only 
the  goods  then  at  the  old  piece  but  any  new  goods 
received  tbere  l>erore  the  removal  is  completed, 
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at  least  if  there  was  no  improper  delay  in  making 
removaL 

But  contrary  to  the  New  York  case  just  cited  it 
is  held  in  McClure  v.  Lancashire  Ins.  Co.,  6  Ir.  Jur. 
N.  8. 68,  that  a  permit  by  indorsement  to  the  trans* 
fer  of  insurance  which  provides  that  It  shall  be  of 
**no  force  until  the  removal  has  been  indorsed  on 
the  policy,**  when  such  indorsement  has  been  made, 
leaves  the  goods  renmlolngat  the  old  place  before 
the  removal  Is  completed  without  any  protection 
of  the  policy,  at  least  if  there  are  goods  of  the  value 
of  the  insurance  at  the  other  place. 

The  question  of  the  effect  of  moving  property 
insured  in  an  attempt  to  save  it  from  fire  and  of  the 
loss  of  the  property  in  such  an  attempt,  is  not  here 
considered. 

Gonsldering  all  the  cases  on  this  subject  it  will  be 
seen  that  the  courts  fully  adopt  the  general  rule 
that  the  locality  of  movable  property  is  material 
wben  it  is  insured  with  express  reference  to  the 
place  In  which  it  is  found.  But  the  courts  gener- 
ally incline  to  construe  insurance  on  property 
**contained  in**  a  certain  building,  when  the  prop- 
erty in  Its  nature  is  such  that  it  cannot  be  presumed 
to  remain  there  steadily  but  only  as  a  place  of  usual 
deposit,  to  cover  such  property  in  its  ordinary  use 
outside  of  such  building.  This  seems  to  be  the 
chief  particular  in  which  the  general  rule  has  Xyeea 
modified.  But  it  will  be  observed  that  nsu ranee 
on  property  descritied  as  *^e  contents**  of  a  build- 
ing as  in  the  main  case  is  construed  strictly  to  cover 
only  what  may  be  inside  the  building.  Wbere  there 
is  absolutely  nothing  except  the  word  ^'contents**  to 
identify  the  property  insured  the  deci«i'^Ti  could 
hardly  be  otherwise.  But  if  there  was  a  f  e  i  des- 
ignation of  specific  articles  further  descuued  as 
the  contents  of  a  building,  the  question  would 
seem  to  be  substantially  the  same  as  if  they  were 
described  as  ''contained  in**  such  building.  B.  A.  R. 
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farmiDg  operations,  it  is  not  customary  to 
treat  an  animal,  even  when  boused,  as  at- 
tached to  some  particular  building,  as  a  part 
of  its  contents,  but  to  change  its  place  of 
stabling  from  time  to  time,  as  necessity  or 
convenience  may  require.  The  parties  must 
be  presumed  to  have  had  all  these  facts  in 
view  when  they  made  this  contract.  If  ap- 
pellant's contention  be  correct,  this  policy 
would  not  cover  a  loss  occurring  while  the 
stock  is  out  at  pasture,  durine  the  summer, 
for  that  could  hardly  be  callea  a  'temporary 
removal'  from  the  barn  for  some  temporary 
purpose  incident  to  the  ordinary  use  and  en- 
joyment of  the  property.  .  .  .  Our  con- 
clusion is  that  the  statement  In  the  policy 
that  the  stock  was  In  this  barn  is  not  a  prom- 
issory stipulation  on  the  part  of  the  insured, 
or  a  condition  of  insurance  on  part  of  the  in- 
surer,  that  such  location  should  remain  un- 
changed, but  as  to  that  class  of  property, 
and  as  to  that  kind  of  insurance,  at  least  is 
mere  matter  of  description  for  identification 
of  the  property  insured,  indicating  that -it 
was  the  stock  which  was  usually  kept  in  that 
barn  at  that  time.*  In  Niagara  F,  Jns,  €h. 
V.  Elliott,  86  Va.  963,  the  policy  covered 
''carriages,  buggies,  hacks,  and  harness"  in 
m  buildinje:  occupied  as  liveiy  and  sales  stable, 
and  certain  of  the  vehicles  were  in  a  repair 
shop  when  destroyed.  But  see  Bradbury  ▼. 
Fire  Iru,  Co.  of  England,  80  Me.  896.  In 
none  of  these  cases,  however,  was  the  prop- 
erty described  simply  as  contents  of  the 
building  named,  nor  was  the  situs  of  the 
propertv  (when  not  in  use)  permanently 
changed. 

In  Wildep  v.  Farmers  MuU  F.  Int.  Co.  of 
Van  Buren  County,  52  Mich.  446,  the  policy 
covered  **  personal  farm  propertv  in  build- 
ings and  on  farm.**  The  by-laws  of  the 
company  did  not  allow  it  to  insure  village 
property  that  was  within  100  feet  of  other 
buildings.  A  horse  was  destroyed  by  fire 
while  in  the  bam  of  a  village  hotel  that 
stood  within  100  feet  of  other  buildings. 
The  court  in  that  case  says  that,  where  par- 
ticular property  is  specified  as  covered  by 
the  risk,  it  may  well  be  held  covered,  though 
moved  elsewhere,  unless  there  are  clear  pro- 
visions to  the  contrary ;  but,  where  property 
is  only  insured  as  farm  property,  it  may  be 
so  restricted  as  to  raise  very  dififerent  pre- 
sumptions. The  defendant  was,  however, 
held  not  liable,  on  the  CTOund  that  there 
could  be  no  implied  liability  where  an  ex- 
press undertaking  was  forbidden. 

In  English  v.  Franklin  F.  Jns.  Co.  of  Phil- 
adslpkia,  55  Mich.  278,  54  Am.  Rep.  877, 
the  policy  insured  household  goods,  furni- 
ture, clothing,  etc.,  all  contained  in  his  two- 
story  frame  dwelling  house  and  additions 
occupied  as  a  residence.  A  fire  occurred, 
which  rendered  the  houae  unhabitable,  and 
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some  of  the  household  goods  were  removed 
to  and  stored  in  the  barn.  A  month  after- 
wards the  barn  was  burned,  and  it  was  held 
that  there  would  be  no  recovery  for  the  house- 
hold goods  destroyed  in  the  bam.  In  Farm- 
ers  Mui.  F,  Ins.  Co.  ▼.  Kryder,  6  Ind.  App. 
480,  the  description  was  precisely  like  that 
in  the  present  case.  The  policy,  however, 
contained  a  lightning  clause.  While  ap- 
proaching the  bam  with  a  load  of  wheat, 
two  horses  which  were  usually  kept  in  the 
barn,  were  killed  by  lightning.  The  court 
held  that  the  language  **  contents  of  same* 
referred  to  the  contents  at  the  time  of  the 
loss  of  the  bam,  and  that  there  would  be  no 
recovery.  In  that  case,  however,  the  prop- 
erty insured  was  animate  property,  'rhera 
was  a  lightning  clause  in  the  policy.  The 
insurance  of  that  class  of  property  was  con- 
templated, and  its  use  in  the  ordinary  and 
usual  course  rendered  temporary  absence  from 
the  barn  necessary,  and  it  is  unnecessary  to 
follow  the  case.  The  general  rule  Is  that 
place  and  location  is  of  the  essence  of  the 
risk.  1  Wood,  Ins.  §  47 ;  2  May,  Ins.  §  401a, 
4016.  No  case  has  been  called  to  our  atten- 
tion as  coming  within  any  of  the  exceptions 
to  the  rule  where  the  property  has  been  de- 
scribed as  household  goods  or  stores  con- 
tained in  a  certain  dwelling,  or  as  a  stock 
of  goods  in  a  certain  store,  or  as  farm  pro- 
ducts contained  in  a  bam  or  simply  as  the 
contents  of  a  dwelling,  store,  or  barn,  where 
the  property  consist^  of  articles  having  a 
permanent  location  for  use,  sale,  or  consump- 
tion, and  its  ordinary  use  did  not  involve 
the  necessity  for  temporary  removal. 

Again,  every  case  presented  has  been  one 
where  the  property  has  been  destroyed  while 
in  a  situation  incident  to  its  use,  enjoyment, 
or  repair.  Nor  has  a  case  been  suggested 
or  found  where  the  property  had  been  per- 
manently removed  from  the  abiding  piaoe 
named  in  the  policy,  stored  or  kept  else- 
where, and  destroyed  while  in  such  new 
place  of  deposit.  In  Lyons  v.  ProHdence 
Washington  Ins.  Co.,  14  R.  I.  109,  51  Am. 
Rep.  864,  it  was  expressly  held  that  a  per- 
manent removal  of  the  property  from  the 
place  insured  would  withdraw  it  from  the 
protection  of  the  policy.  To  the  same  effect 
is  English  v.  Franklin  F.  Ins.  Co.  of  Phil- 
adelphia, 55  Mich.  273,  54  Am.  Rep.  877. 

This  disposes  of  the  plaintiff's  claim  for 
hay,  tools,  and  implements.  Respecting  the 
grain,  the  policy  covers  grain  in  the  granary 
and  in  stacks.  The  term  **  stack*  has  a  well- 
defined  meaning,  and  cannot  be  said  to  in- 
clude grain  in  a  mow  in  a  bam. 

The  judgment  is  therefore  rewreed^  and  % 
new  trial  denied. 

Montgomery 1 1/.,  did  not  sii;  the  other 
Justices  concurred. 
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Ifandamim  to  compel  »  street  railwajr 
to  pave  the  line  of  its  track  wUi  ootbe 
ordered  when  It  would  be  futile  because  it  is  im- 
possible for  tbe  company  to  borrow  or  otherwise 
raise  tlie  money  to  pay  therefor. 

(Koyember  7, 1801) 

APPLICATION  for  a  writ  of  mandamus  to 
compel  defendant  to  pave  those  portions 
of  certain  streets  of  the  petitioning  city 
which  were  between  the  defendant's  ^acks. 
Jknied. 

The  facts  are  stated  in  the  opinion. 

ifr.  Thomas  0'Hara,with  Mr.  Charles 
V.  Sears*  for  relator. 

Mr.  M.  L.  Howell,  with  Mr.  W.  C. 
Hicks,  for  respondent 

Lonff,  J.,  delivered  the  opinion  of  the 
court: 

This  is  an  application  for  mandamus  to 
eompel  Uie  defendant  company  to  pave  be- 
tween its  rails  and  tracks,  and  to  pave  twelve 
incdies  outside  its  rails,  within  a  certain 
district  in  the  city  of  Benton  Harbor.  The 
defendant  corporation  was  organized  under 
the  laws  of  this  state  in  1881,  and  in  that 
year  obtained  a  franchise  from  the  village  of 
fenton  Harbor  (now  a  city) ,  and  operated  a 
horse  railroad  up  to  the  year  1892.  On  Apri  1 
86, 1889,  the  village  of  Benton  Harbor  passed 
an  ordinance  authorizing  a  double  track  in 
certain  portions  of  the  village,  and  requiring 
tbe  defendant  company  to  plank,  macada- 
mize, or  gravel  the  space  between  the  tracks 
and  between  tbe  rails  of  each  track,  and  place 
goard  planks  or  macadam  on  Uie  outside  of 
outer  rails  of  each  track  twelve  inches  in 
widUi,  and  to  keep  the  whole  in  good  repair. 
This  ordinance  was  accepted  by  the  defend- 
ant company,  and  it  claims  that  this  or- 
dinance was  passed  with  the  understanding 
that  electric  power  might  be  used,  but  this 
fact  does  not  appear  in  the  ordinance.  On 
Jane  5,  1891,  tbe  village  of  Benton  Harbor 
becune  incorporated  as  a  city,  under  that 
name.  On  December  12,  1891,  the  defendant 
company  petitioned  the  city  council  to  pass 
an  ordinance  authorizing  and  permitting  it 
to  substitute  and  use  electricity  as  the  motive 
power.  The  council,  on  that  same  evening, 
passed  an  ordinance  which  provided  that  the 
company  be  granted  a  franchise  to  operate 
their  present  system  by  electricity,  subject 
to  the  terms  and  conditions  of  an  ordinance 
to  be  approved  by  the  city  council  and  ac- 
cepted by  the  company.  It  is  claimed  that 
on  December  14th,  two  days  afterwards,  the 
defendant  company  accepted  this  ordinance. 
It  is  claimed  by  the  defendant  company  that. 

Rots.— For  a  decision  similar  to  the  above,  see 
6tate  V.  Dodge  City,  M.  ft  T.  R.  Co.  (Kan.)  24  L.  EL 
A.  564.  denylnir  a  mandamus  to  oompei  repair  of  a 
railroad  wbere  no  funds  were  available  for  the 
purpose,  with  which  oaae  is  a  note  on  mandamus  to 
eompel  operation  of  railroad. 
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in  accepting  this  ordinance,  It  supposed  the 
terms  to  be  imposed  contemplated  the  settinc 
of  poles,  the  stringing  of  wires,  etc.,  and 
never  supposed  that  it  contemplated  the  pav- 
ing of  the  streets  between  the  tracks.  On 
December  28th,  however,  the  council  passed 
the  ordinance,  setting  forth  the  terms  and 
conditions  upon  which  electricity  might  be 
used  as  motive  power;  and,  among  the  con- 
ditions, it  was  provided  that  the  defendant 
should  repair  that  portion  of  the  streets  and 
highways  included  between  the  rails,  and 
not  less  than  twelve  inches  outside  thereof, 
and  that,  whenever  any  street  in  which  rails 
were  laid  should  be  paved  by  the  city,  the 
defendant  company  should  pave  their  portion 
thereof  as  above  described,  with  the  same 
material,  etc.  On  the  day  this  ordinance 
was  passed,  the  defendant  company  wrote  the 
council  as  follows:  **Take  notice  that  the 
St.  Joseph  &  Benton  Harbor  Street- Kail  way 
Company  hereby  repeats  its  acceptance  of  the 
ordinance  granting  to  the  street-railway  com- 
pany consent,  permission,  and  authority  to 
substitute  and  use  electricity  as  a  motive 
power  upon  its  street  railway  in  the  city  of 
Benton  Harbor.  **  This  was  signed  by  the 
president  of  the  company.  It  is  contended 
by  the  defendant  in  the  present  proceeding 
that  this  acceptance  had  relation  only  to  the 
resolution  of  December  12th,  and  waa  sent 
before  the  ordinance  of  December  28th  was 
actually  passed,  and  had  no  reference  to  the 
terms  of  that  ordinance,  requiring  the  pav- 
ing to  be  done ;  and  hence  the  defendant  never 
accepted  the  terms  of  the  ordinance,  and  can- 
not be  compelled  to  pave  between  its  tracks, 
etc.  The  answer  further  sets  out  that  in  May, 
1892,  the  defendant  issued  its  bonds,  secured 
by  mortgage  on  all  its  property,  for  the  sum 
of  $150,000,  with  interest  at  6  per  cent, 
payable  semiannually,  for  the  purpose  of 
converting  the  road  into  an  electric  road,  and 
for  the  payment  of  its  floating  debt,  and  that 
it  was  unable  to  raise  sufficient  money  there- 
on, and  on  June  27,  1893,  it  gave  a  mortgage 
upon  all  its  property  for  $2()0,000,  securing 
200  bonds  of  $1,000  each,  bearing  interest  at 
6  per  cent  per  annum,  payable  semiannually, 
for  the  purpose  of  retiring  the  issue  of 
$150,000  of  Ma^,  1893,  and  the  payment  of 
its  indebtedness  incurred  in  the  extension  and 
improvement  of  its  road  ;  that  this  mortgage 
was  given  to  the  Illinois  Trust  &  Savings 
Bank  of  Chicago,  as  trustee,  and  the  bonds 
were  issued  and  sold  to  bona  fide  purchasers, 
and  are  held  principally  in  Boston,  Mass. 
that  the  interest  on  said  bonds  for  1898  to  the 
amount  of  $5,000  is  due  and  unpaid,  aiid 
that  the  interest  for  1894  for  the  six  months 
ending  July  Ist  is  unpaid,  and  that  said 
company  has  lost  money  every  year  since  it 
began  to  operate  by  electricity;  that  it  has 
no  credit,  and  is  unable  to  borrow  a  dollar; 
that  within  the  last  six  months  its  officers 
have  endeavored  to  procure  loans  on  the 
credit  of  the  company  in  St.  Joseph,  Chica- 
go, and  Benton  Harbor  of  banks  and  capital- 
ists having  monev  to  loan,  and  have  been 
absolutely  refused.  A  statement  of  the  re- 
ceipts and  expenditures  is  set  out,  showing  a 
deficit  for  1892  of  $5,800 ;  for  1893,  a  deficit  of 
$11,179;  for  the  months  of  January  to  Sep- 
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tember,  Inclusive,  of  the  year  1894,  a  deficit 
of  $12,684;  also  showing  interest  unpaid  as 
before  stated ;  and  also  a  judgment  against 
the  company  of  $1,725.  in  addition  to  taxes 
now  accruea  and  unpaid,  all  of  which  shows 
a  sliortage  from  January  1,  1892,  to  October  1, 
1894,  of  over  $30,000.  Some  claimid  equi- 
table defenses  are  also  set  up  in  the  answer. 
No  issue  is  asked  by  the  relator,  and  the 
statement  of  facts  contained  in  the  answer 
must  be  taken  as  true.  We  shall  not  discuss 
or  determine  in  this  proceeding  the  question 
as  to  whether  the  ordinance  of  December  28, 
1892,  was  ever  accepted  by  the  defendant 
company,  or  the  claimed  equitable  defense. 
The  mandamus  must  be  refused,  however,  on 
the  second  ground  set  forth  in  the  answer. 
It  appears  by  the  answer  that  the  officers  of 
the  company,  in  the  financial  straits  in  which 
the  defendant  company  is  placed,  cannot 
procure  funds  to  do  the  paving ;  that  it  is  an 
utter  impossibility  to  do  what  is  asked  to 
have  done.  It  cannot  pay  the  current  ex- 
penses, and  it  is  clear  that  a  writ  of  man- 
damus will  not  issue  to  compel  the  per- 
formance of  an  act  which  it  is  apparent  the 
parties  against  whom  it  is  directed  show  they 
have  no  power  to  comply  with.  As  was  said 
in  Silverthome  v.  Warren  E,  Go, ,  83  N.  J. 
L.  176:  ''Of  course,  it  is  obvious  that  a 
return  which  shows  a  legal  impossibility  to 
do  what  the  writ  directs  must,  in  the  nature 
of  things,  as  a  general  rule,  be  good ;  and, 
consequently,  a  want  of  funds  and  an  in- 
ability to  procure  them  will,  for  the  most 
part,  be  a  le^al  answer  to  the  precept  of  the 
court  requiring  cause  shown  why  money 
should  not  be  paid."  This  rule  was  rec- 
ognized in  Ohio  A  M,  JS.  Co,  v.  People,  120 
in.  200.  It  was  said:  ''It  is  an  admitted 
fact  that  the  road  is  greatly  out  of  repair, 
.  .  .  but  the  answer  shows  that  it  has 
neither  the  funds,  nor  the  means  of  raising 
them,  which  are  required  to  put  the  road  in 
safe  condition.  Now,  while  the  matter  thus 
set  up  in  the  answer  no  more  exonerates  the 
company  from  a  duty  it  owes  to  the  public 
than  the  inability  of  one  to  pay  his  honest 
debts  would  relieve  him  from  his   legal 


liabilities  to  his  creditors,  yet  It  does  not 
show  a  conclusive  reason  why  mandamus  is 
a  proper  remedy  in  the  case ;  for  no  principle 
of    law  is  better  settled  than  that  the    writ 
should  not  be  grantt'd  in  any  case  when  it  is 
clear  that  it  would  prove  unavailing  ;    as 
wlicre  the  act  sought  to  be  enforced  is,   from 
its  very  nature,  physically    impossible,    or 
where,   from  extrinsic  causes,  it  has  beconie 
so,  or  where  performance,   though   not   ab- 
solutely impossible,   is  for  any  cause   not 
within  the  power  of  defendant.     But  wliat- 
ever  the  ground  may  be, whenever  it  is  ap- 
parent that  the  defendant  is  unable  to  perform 
the  act  sou^ht  to  be  enforced,  the  writ,  as  a 
general  rule,  will  be  denied," — citing  Pieaple 
V.  Chicago  iSi  A.  R.  Co,  55111.  95,  8  Am.  Rep. 
681 ;   People  v.  Lieb,  85  111.  484 ;   People  ▼. 
Trustees  of  Sc/iooU,  86  111.  618;  Chrt*tman  ▼. 
Peck,  90  111.  150;  PeojOe  v.  Hatch,  83  111.   9. 
It  was  further  said  in  that  case :    "It  seems 
to  be  the  case  that  where  the  defendant    is 
wholly  unable  to  discharge   the  duties   it 
owes  to  the  public,  and  which  the  law  has 
imposed  upon  it,  a  proceeding  in  the  nature 
of  a  quo  warranto  is  the  proper  remedy,  and 
not  mandamus. "    See  also  People  v.  Dutahen 
iSk  C.  R.  Co,  68  N.  Y.  152 ;  People  v.   Hayt, 
66  N.    Y.  606.     It  is  a  general  rule  that  a 
writ  of  mandamus  will  not  issue  unless  it 
clearly  appears  that  the  person  to  whom  it  is 
directed  has  the  absolute  power  to  execute  it. 
TurnbuU  v.   Qiddings,  95  Mich.  814,    19  L. 
R.  A.  858;   Corhy  v.  Durfee,  96  Mich.    11; 
Port  Huron  v.  Jenkinson,  77  Mich.  414.  6  L. 
R.  A.  54;  Merrill,  Mandamus,  §76.     We  are 
satisfied  that  mandamus  is  not  the   proper 
remedy  in  the  present  case  from  the  return 
made  to  the  order  to  show  cause.     It  is  shown 
that  it  is  impossible  to  borrow  or  otherwise 
raise  the  money  to  pay  for  the  paving ;  and 
it  would  be  futile  to  make  the  order,  as  the 
parties  could  not  be  punished  for  contempt 
in  disobeying  it.     The  city  is  not  without 
its  remedy,  but  mandamus  is  not  the  proper 
one. 

The  writ  must  he  denied. 

The  other  Justices  concur. 


IOWA  SUPREME  COURT. 


Fred  FREIDAY,  Appi,, 

V, 

6I0UX  CITY  RAPID  TRANSIT  CO. 


(. 


.Iowa.. 


.) 


An    elevated    railroad  supported  by 
i  posts  with  enclosed  sides  is  a  'Vail* 


way"  and  not  a  **Btreet  railway**  witbin  the 
meaning  of  Code,  •  404,  allowing  munlolpal  au. 
thoritfes  to  authorize  or  forbid  the  location  of 
either  in  a  street,  bu  t  providing  for  compensation 
where  a  railway  Is  laid  thereon* 

(October  17,  lBQi.| 

APPEAL  by  plaintiff  from  a  Judgment  of 
the  District  Court  for  Woodbury  County 


NoTS.— The  rl^ht  to  construct  an  elevated  rail- 
way in  a  street  which  is  here  decided  with  respect 
Co  compeosation  under  a  statute  distinfrulshinff  be- 
tween a  '^railway"  and  a  **Btreet  railway*'  u  the 
subject  of  a  note  with  the  case  of  Koch  ▼.  North 
Avenue  R.  Go.  (Md.)  16  L.  R.  A.  877. 

As  to  the  right  of  compensation  for  railroads  or 
street  railways  in  streets,  see  also  Western  Railway 
of  Alabama  v.  Alabama  Grand  Trunk  R.  Co.  (Ala.) 
17  L.  R.  A.  474.  and  note;  Henry  Gaus  ic  Sons  Mfg. 
Ck>.  V.  St.  Louis,  K.  ft  N.  W.  R.  Ck).  (Mo.)  18  L.  R.  A. 

26  L.  R.  A. 


889;  White  ▼.  Northwestern  N.  a  RaUroad  (N.  C) 
82  L.  R.  A.  6S7;  Montgomery  v.  Santa  Ana  ft  W.  R. 
Oo.(CaL)S5L.R.  A664. 

For  elevated  structures  destroying  street  uses  by 
abutting  owners,  see  also  Spencer  v.  Metropolitan 
Street  R.  Co.  (Mo.)  22  L.  R.  A.  608;  Garrett  v.  Lak« 
Roland  Elev.  R.  Go.  (Md.)  24  L.  R.  A.  8B6;  Pueblo  ▼. 
Strait  (Colo.)  24  L.  R.  A.  39S;  Selden  v.  Jackaonvflle 
(Fla.)  14  L.  R.  A.  870,  and  note  to  Bgerer  v.  New 
York  Cent  ft  H.  B.  R.  Go.  (N.  Y.)  U  L.  B.  A.  88L 


See  also  3()  L.  R.  A.  97,  379. 


mi. 


Fbridat  ▼.  Siouz  CiTT  Rapid  Transit  Ca 
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in  favor  of  defendant  Id  an  action  brought  to 
recover  compensation  for  the  appropriation  by 
defendant  of  certain  of  plaintifT's  easements  in 
the  street  in  front  of  his  piemises.     Beverted, 

The  facts  are  stated  in  the  opinion. 

Meatra.  Arato.  McDufBe  Sb  Argo  and 
Lynn  ft  SuUiTan*  for  appellant: 

in  the  matter  of  compeosating  the  abutting 
property  owner  for  the  use  aod  occupation  of 
streets,  the  statute  makes  a  dislinclion  betweea 
A  railway  and  a  street  railway. 

SearM  v^Marahalltawn  Street  jS.  Ob.,  65  Iowa, 
742,  defined  the  meaning  of  the  words  "rail- 
way track"  as  used  in  section  464.  The  court 
says:  "Railway  track,  as  generally  understood, 
means  only  a  track  upon  which  steam  is  used 
as  a  motive  fpower,  and  it  will  be  presumed 
that  the  general  assembly  used  such  words  in 
that  sense,  unless  the  cootext  or  subject- ma  iter 
contemplated  by  the  statute  requires  that  a 
different  meanine  than  that  in  ordinary  use 
should  be  adopted." 

NickoU  V.  Ann  Arbor  d  T,  Street  B.  Co.,  16 
L  R.  /- .  871,  87  Midi.  361.  says:  "A  street 
nllway,  the  rails  of  which  are  laid  to  conform 
to  th"  urade  of  the  surface  of  the  street,  and 
wbi<  .1  is  otherwise  so  constructed  that  the 
publ.o  ia  not  excluded  from  the  use  of  any 
part  of  the  street  as  a  public  highway,  carry- 
log  nassengers,  Btoppiag  at  street  cros^in^s  to 
receive  and  discharge  them,  is  a  street  rail  way, 
whether  it  be  operated  by  horse  or  electric 
power,  or  by  steam-moior,  such  as  is  shown  to 
be  used  by  the  defendant  in  the  case." 

The  structure  complained  of  is  an  elevated 
railway. 

An  elevated  railroad  in  a  street,  it  not  a 
legitimate  use  thereof. 

Bafferty  v.  Central  Traction  Co,  147  Pa. 
679;  Stcry  v.  New  York  Elev,  Jt  Co.  90  N. 
T.  122,  48  Am.  Rep.  146;  Uhr  T.  Metropol- 
itan BUf>.  B.  Co.  104  N.  Y.  268. 

Mdssre.  Wrightt  Hubbard  A  Yeomana 
for  appellee. 

Kinnet  </.,  delivered  the  opinion  of  the 
oourt : 

1.  April  28,  1890,  the  sheriff  of  Woodbury 
count]^,  at  defendant's  instance,  appointed 
oomnnissioners  to  assess  the  dama&res  to  lot  11 
in  block  22,  Central  Sioux  City,~in  the  city 
of  Sioux  City,  Iowa,  and  owned  by  the  plain- 
tiff, which  might  be  caused  by  the  use  and 
appropriation  by  the  defendant  of  the  street 
upon  which  saia  lot  fronted  for  an  elevated 
railway.  The  commissioners  reported  that 
plaintiff  was  not  entitled  to  any  damage. 
From  the  award  thus  made,  the  plaintiff  ap- 
pealed to  the  district  court ;  and,  hfter  a  trial 
to  a  jury  and  a  verdict  of  $1,291  for  plain* 
tiff,  the  court,  on  defendant's  motion,  die- 
m]8£sed  plaintiff's  action,  notwithstanding 
the  verdict,  and  rendered  Judgment  against 
plaintiff  for  costs.  From  this  ruling  and 
judgment  this  appeal  is  prosecuted. 

2.  The  question  presented  for  our  deter- 
mination is  whether,  under  the  circumstances 
disclosed  in  the  record,  the  plaintiff,  as  the 
owner  of  property  abutting  upon  Third  street, 
upon  which  street  defendant  erected  and  oper« 
ated  its  elevated  railway  by  steam  power,  is 
entitled  to  damages.  Our  statute  empowers 
cities  and  incorporated  towns  *'to  authorize 
26UR.  A. 


or  forbid  the  location  and  laying  down  of 
tracks  for  railways  and  street  railways  on 
all  streets,  alleys,  and  public  places;  but 
no  railway  track  can  thus  be  located  and 
laid  down  until  after  the  injury  to  property 
abutting  upon  the  street,  alley,  or  publio 
place  upon  which  said  railway  track  is  pro- 
posed to  be  laid  down  has  been  ascertained 
and  compensated  in  the  manner  provided  for 
taking  private  property  for  works  of  internal 
improvement," — that  is,  by  ascertaining  and 
paying  the  damages  to  the  property  affected 
by  the  proposed  railway.  Code,  g  464 ;  Code 
1873.  chap.  4,  title  10.  By  section  1262  of 
the  Code  of  1878.  as  amended,  it  is  provided 
that  railway  corporations  "  may  raise  or  lower 
any  turnpike,  plank-road,  or  otiier  highway 
for  the  purpose  of  having  its  railway  cross 
over  or  under  the  same,"  etc.  The  twenty - 
third  general  assembly  amended  section  464 
of  the  Code  by  providing  that  cities  and 
towns  ** shall  have  the  power  to  authorize  or 
forbid  the  construction  of  street  railways 
within  their  limits,  and  may  define  the  mo- 
tive power  by  which  the  cars  thereon  shall 
be  propelled,  including  animal,  electricity, 
steam,  or  other  power,  whether  now  known 
or  hereafter  utilized."  A  point  of  conten- 
tion is  as  to  whether  this  amendment  was  in 
force,  so  as  to  apply  to  this  action.  As  we 
do  not  rest  our  decision  upon  this  amend- 
ment, but  upon  the  other  statutes  quoted, 
we  need  not  decide  as  to  whether  or  not  the 
amendment  is  applicable  in  this  case.  The 
city,  by  two  ordinances,  granted  defendant 
company  the  right  to  use  and  occupy  the 
street  in  front  of  plaintiff's  lot  ^upon  the 
payment  to  the  abutting  lot  and  land  owners 
injured  thereby  the  just  compensation  due, 
as  provided  in  section  464  of  the  Code  of 
Iowa.  Such  compensation  to  be  ascertained 
and  paid  as  provided  by  chapter  4  of  title  10 
of  the  Code  of  Iowa ;  provided  the  abutting 
lot  or  land  owners  shall  be  entitled  to  such 
damages, "  etc.  It  is  said  that  section  464  of 
the  Code,  in  so  far  as  it  provides  for  the  as- 
sc^ssment  and  payment  of  damages  to  abuttinff 
lot  owners  before  any  railway  shall  be  laid 
upon  a  street,  does  not  apply  to  street  rail- 
ways ;  and  the  case  of  Sears  v.  MarshaUtovon 
Street  B,  C^.,  65  Iowa,  742,  is  relied  upon  in 
support  of  such  claim.  That  was  a  case  of 
a  street  railwav  operated  by  horse  power. 
The  court,  in  discussing  Code,  g  464,  said : 
**In  the  grant  of  power,  both  'railways'  and 
'street  railways'  are  mentioned.  There  is, 
then,  a  statutory  implication  that  they  are 
not  the  same,  but  that  there  is  a  difference 
between  the  two,  and  that  a  grant  of  the 

flower  to  authorize  one  would  not  necessarily 
nclude  the  other.  The  limitation  or  quail* 
fi cation  of  such  power,  it  will  be  observed, 
is  thus  expressed  in  the  statute:  'But  no 
railway  track  can  thus  be  located  and  laid 
down'  until  the  damaee  to  the  abutting 
owner  is  ascertained  and  compensated.  As 
thus  used  in  the  statute,  does  'railway  track* 
mean  or  include  ' street-railway  track'  oper* 
ated  by  horse  power?  We  think  not.  'Rail- 
way track,'  as  generally  understood,  means 
only  a  track  on  which  steam  is  used  as  the 
motive  power,  and  it  will  be  presumed  that 
the  general  assembly  used  such  words  in  that 
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sense,  unless  the  context  or  subject-matter 
contemplated  by  the  statute  requires  that  a 
different  meaning  than  that  in  ordinary  use 
should  be  adopted.**  We  have  quoted  from 
the  opinion  referred  to  that  it  may  be  seen 
that  the  case  involved  was  that  of  a  surface 
street  railway  operated  by  horse  power.  It 
was  held  in  Stanley  v.  Davenport,  54  Iowa, 
408,  87  Am.  Rep.  216,  in  effect,  that,  in  the 
absence  of  express  legislation  authorizing  it, 
cities  had  no  right  to  allow  the  operation  of 
surface  street  railways  by  steam  power.  Is 
the  elevated  railway  of  defendant  a  ^street 
railway,"  within  the  meaning  of  those  words 
as  used  in  section  464  of  the  Code?  If  it  is 
not  a  ^street  railway,"  within  the  statutory 
meaning,  then  it  is  a  railway  which  cannot 
be  erected  and  operated  without  first  making 
lust  compensation  to  the  abutting  lot  owner. 
While  it  is  true  that  defendant  company's 
road  is  operated  only  for  the  carriage  of  pas- 
sengers, and  its  cars  stop  at  street  crossings 
to  receive  and  discharge  such  passengers, 
and  while  it  runs  lengthwise  of  and  is  ele- 
vated above  the  street,  and  may  be  said  to  be 
a  street  railway  in  the  sense  that  it  is  a  con- 
veyance by  rail  for  the  carrying  of  passengers 
only,  from  one  part  of  the  city  to  another, 
still  it  does  not  follow  that  it  is  a  ^street 
railway,"  within  the  statutory  provision. 
When  this  section  of  the  code  was  enacted, 
such  a  thing  as  an  elevated  railway,  trans- 
ferring people  from  one  part  of  a  city  to  an- 
other, was  unknown.  There  is  no  reason  to 
think  that  the  legislature,  in  passing  this 
section,  had  in  mind  such  means  of  trans- 
portation. Indeed,  under  the  circumstances, 
it  must  be  presumed  that  the  words  **  street 


railway,"  as  used  in  the  statute,  originally' 
referred  to  the  then  known  and  used  rail- 
ways, the  rails  of  which  were  laid  to  con- 
form to  the  grade  of  the  surface  of  the  street, 
and  the  construction  of  which  did  not  of  ne- 
cessity exclude  the  public  from  the  use  of  a 
part  of  the  street.  While,  as  we  have  indi- 
cated, the  object  attained  by  an  elevated  rail- 
way like  defendant's  is  the  same  as  in  case 
of  a  street  railway  laid  upon  the  surface  of 
the  street,  viz.  the  transportation  of  people 
from  one  place  to  another  within  the  munici- 
pality, in  every  other  respect  the  elevated 
road  is  distinguishable  from  a  surface  rail- 
way. The  defendant  company's  road  is  ele- 
vated above  the  street.  It  is  supported  by 
posts,  which  are  a  permanent  obstruction  to 
travel.  It  has  an  overhead  roadbed,  Inclosed 
at  the  sides,  which  obstructs  the  light  and 
view.  Such  a  structure  reduces  the  value  of 
abutting  property,  and  impairs  its  free  use 
and  unrestricted  enjoyment.  Holding,  aa 
we  do,  that  defendant  company's  road  is  a 
"railway,"  and  not  a  ** street  railway," 
within  the  language  used  in  section  464  of 
the  Code,  it  was  necessary  for  defendant,  be- 
fore laying  its  track  and  operating  Its  road, 
to  have  the  damages  to  plaintiff  assessed  and 
paid.  This  it  undertook  to  do,  and  from  the 
finding:  of  the  commissioners  plaintiff  ap- 
pealed, as  he  had  a  right  to  do.  to  the  dis- 
trict court,  where  his  damages  were  assessed 
by  a  jury.  Judgment  should  have  b€»n  en- 
tered upon  the  verdict  in  his  favor. 

The  court  erred  in  sustaining  defendant '» 
motiou,  and  the  com  i»  reversed  and  remanded 
to  the  district  court,  which  Is  directed  to  en- 
ter a  judgment  on  the  verdict. 


IOWA  SUPREME  COURT. 


Benjamin  BETTS  et  aL 
v. 

OfflOAGO,  ROCK  ISLAND  &  PACIFIC  R. 

CO.,  Appi, 


(... Iowa. 


1«  A  carrier  ie  liable  fbr  injuries  to  live 
stock  oarried  by  It  if  It  falls  to  provide  oars 
reasonably  safe  to  transport  It  in  view  of  Its  nat- 
ural propensities;  but  not  for  those  occurring 
in  a  reasonably  safe  car  because  of  such  propen- 
sities. 

8.  Injuries  to  live  stock  by  the  breaking 
of  bars  or  slats  of  a  car,  although  caused  by 
the  crowding  or  kicking  of  the  stock  If  this  is 
not  beyond  the  ordinary  and  normal  conduct  of 
such  stock,  will  render  the  carrier  liable. 

8*  A  man  of  experience  in  the  business 
mayg^ve  an  opinion  as  to  the  sufiSciency  of 
the  bars  or  slats  in  a  stock  car  for  their  purpose. 

(October  22, 1894.) 


APPEAL  by  defendant  from  a  jad^ment  of 
the  Supenor  Court  for  the  City  of  Eeokuk 
in  favor  of  plaintiff  in  an  action  brought  to  re- 
cover damages  for  injuries  to  certain  live  stock 
while  in  defendant's, possession  for  transporta- 
tion.    Affirmed, 

The  facts  are  stated  in  the  opinion. 

Meeers,  Thomas  S.  Wright*  Robert 
Mather,  and  Crai|p»  McCrary  A  Craifc 
for  appellant. 

Mr.  J.  F.  Smith*  for  appellee: 

fietta'  testimony  was  competent  as  it  was  the 
fact  based  on  observation  and  by  a  person  com- 
petent to  judge.  It  also  was  the  opinion  of  an 
expert  That  it  was  competent  without  Betts 
beln^  an  expert  has  been  sustained. 

Kelleher  v.  Keokuk,  60  Iowa,  478;  SmaUey 
V.  Iowa  Pacific  R,  Co,  86  Iowa,  671;  Ferguson 
V.  Davis  County,  57  Iowa,  601;  Van  Born  t. 
Burlington,  C.  R,  &  N.  R,  Co,  59  Iowa,  83; 
Funston  v.  Chicago,  RLdP.  R.  Co.  61  Iowa, 
452. 


NOTB.— On  the  preneral  subject  of  a  carrier^s  11a. 
bOity  as  to  11  ve  stock,  see  mte  to  Duntley  v.  Boston 
ft  M.  R.  Co.  (N.  H.)  9  L.  R.  A.  449,  also  Benson  v. 
Qray  (Mass.)  18  L.  R.  A.  fSBZ^  and  Ck>uplan(l  v.  Hou- 
■atonlc  R.  Co.  (Conn.)  16  L.  R.  A.  684. 

]FoT  duty  to  unload  live  stock  in  tramUu  In  an 

86L.  R.  A. 


emergency,  see  last  case  above  cited,  also  Illinola 
Cent.  R.  Co.  v.  Petersen  (Miss.)  14  L.  iC  A.  560,  and* 
note. 

The  present  case  Involves  an  Interestlnff  andr 
novel  question,  although  dependent  on  the  well^ 
established  principles  governlnir  the  subject. 


See  also  48  L.  R.  A.  175. 
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This  car  was  Dot  stroDg  enoufch  to  hold 
hones  and  mules  aod  the  question  for  the  jury 
to  determine  was  whether  it  was  the  fault  of 
the  animals  or  of  the  insecurity  of  the  car,  and 
if  the  court  should  be  of  the  opinion  that  the 
evidence  was  such  as  should  be  excluded  it 
comes  directly  under  the  rule  of  Kline  t.  Kan- 
mt  City,  St.  J,  d  0.  B.  R.  Co.  ^  Iowa,  656. 

RailrcMds  are  common  carriers  of  stock,  and 
warrant  the  delivery  of  it  in  good  order,  except 
from  such  injuries  as  are  the  result  of  the  na- 
tare  of  the  animal. 

d  Am.  ft  Eng.  Encyclop.  Law,  p.  6,  d;  Me- 
Oune  y.  Burlington,  C.ILdbN.  R.  Co,  52  Iowa, 
600;  MeDanid  y.  Chicago  A  N,  W.  R.  Go.  24 
Iowa,  412;  Kinnick  Broi.  v.  Chicago,  R.  I,  S 
P.  R.  Co.  9$  Iowa,  665;  German  y.  OMcago 
AN.W.R.  Co.  88  Iowa,  127. 

The  carrier  is  bound  to  furnish  safe  cars  and 
a  failure  to  do  so  is  negligence,  and  the  carrier 
will  be  responsible  if  the  car  fail. 

Smith  T.  2few  Eaten  &  N,  R.  Co.  12  Allen, 
581, 90  Am.  Dec.  166;  Coupland  y.  Housatonic 
R  Co.  16  L.  R.  A.  684,  61  Conn.  681;  Iowa 
Code,  %  1808;  LouiwiUe  db  N.  R.  Co.  ▼.  Vies, 
91  Tenn.  177;  Pennspltania  Co.  y,  Roy,  102  U. 
3.452,  26  L.  ed.  142;  Louiwille,  N.  db  Q.  S. 
R  Go.  Y.  Katzenberger,  16  Lea,  880,57  Am.  Rep. 
282. 

The  liability  as  to  quality  of  cars  for  liye- 
stock  is  the  same  as  it  is  for  either  passen- 
gers or  dead  freight. 

WaUingfard  y.  Cdunilna  d  O.  R  Co.  2^8. 
C.  258;  hratt  t.  Ogdensburg  A  L.  0.  R.  Co. 
102  Mass.  557;  Ogdensburg  d  L.  C.  R.  Go.  y. 
Pratt,  89  U.  8.  22  Wall.  123,  22  L.  ed.  827; 
MeBanielv.  Qiicago  4b  N.  W.ROo.  24  Iowa, 
412. 

•  Where  the  injury  is  caused  primarily  by  the 
Diligence  of  the  carrier  which  would  hare 
caused  no  injury  and  no  loss  would  haye  result- 
ed, except  for  the  nature  and  propensities  of  the 
live  stock  carried,  the  carrier  is  responsible. 

Indianapolii,  P.  d  C.  R.  Go.  ▼.  Allen,  81 
Ind.  894;  LindOey  v.  Chicago,  M.  d  St.  P. 
RCo.96  Minn.  589;  Hutchioson,  Carr.  1st 
ed.  §  232;Ma7inibal  d  St.  J.  R.  Go.  ▼.  Sttift, 
79 1.  8. 12  Wall.  262,  270-278,  20  L.  ed.  428, 
438;  RiU  y.  Penveylvania  R.  Go.  9  Phila.  82; 
Potoea  ▼.  Pennsylvania  ii.  Ob.  82  Pa.  414,  75 
Am.  Dea  564. 

Gnuiser*  Ch.  J.,  deliyered  the  opinion  of 
the  court: 

1.  Plaintiffs  shipped  from  Des  Moines  to 
Keokuk,  Iowa,  on  defendant's  line  of  road,  a 
car  load  of  horses  and  mules.  When  the  car 
reached  its  destination,  it  was  found  that  some 
of  the  slats  forming  the  sides  and  inclosure  of 
the  car  had  been  broken,  and  that  one  horse 
aod  two  mules  were  injured.  Just  how  the 
iDjury  occurred  does  not  conclusiyely  appear, 
but  it  is  appellant's  theory  that  it  was  caused 
by  the  kicking  of  the  animals,  and  such  a  con- 
clusion has  support  in  the  eyidence.  The  pe- 
tition is  in  Uiree  counts,  and  appellant  con- 
tends that  it  is  apparent  from  the  record  that 
the  findings  for  the  plaintiffs  are  based  on  the 
avermeDts  of  the  third  count,  and  that  yiew 
may  obtain  in  our  coDsideration  of  the  case. 
The  grounds  of  recoyery,  as  stated  in  the  third 
coQDt,  are  that  the  car  "was  unfit  for  the  pur- 
poses of  shipping  stock,  by  reason  of  its  weak- 
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ness  and  unfitness."  The  following  instruo- 
tioDS  are  made  a  ground  of  complaint:  "It 
was  the  duty  of  the  defendant  railway  com- 
pany toproyide  a  suitable  car  and  one  of  suffi- 
cient strength  for  the  purpose  of  shipping 
mules  and  horses,  and  if  the  defendant  failed 
to  do  so,  and,  by  reason  of  such  failure  or 
neglect,  some  of  the  animals  shipped  in  said 
car  were  injured,  the  defend  ant  is  liable  for  the 
injury  caused  thereby  to  said  animals.  When 
a  railway  company 'undertakes  to  carry  horses 
and  mules,  they  are  bound  to  furnish  such  cars 
as  are  strong  enough  to  hold  such  animals 
from  injuring  themselyes  by  reason  of  the 
weakness  of  such  car;  and  if  you  find  the  car 
was  broken  in  which  the  stock  of  plaiotiff  was 
shipped  from  Des  Moines,  and  that  same  was 
broken  by  the  ordinary  acts  and  usual  con- 
duct of  such  stock  when  carried  on  cars  on  a 
railway,  then,  as  to  this  issue,  you  will  find  for 
plaintiff."  Defendant  asked  instructions  em- 
bodyiog  the  rule  that  if  the  car  wasSreason- 
ably  safe  for  the  purpose  of  carrying  stock, 
and  that  the  "stock  by  reason  of  fear,  anger, 
excitement,  or  from  any  other  cause  in  the  na- 
ture of  the  animal  to  kick,  did  kick  and  break 
holes  in  the  sides  of  the  car,  whereby  some  of 
the  legs  of  the  animals  were  skinned,  and  they 
injured  themselves  from  their  ownyicious  na- 
tures, .  .  .  without  fault  or  negligence 
on  the  part  of  defendant,"  it  would  not  be 
liable. 

Properly  considered,  we  do  not  think  there  is 
an  essential  difference  between  the  rule  asked 
and  the  one  given.  We  understand  the  rule 
to  be  that  the  company  must  provide  a  reason- 
ably safe  car  for  the  transportation  of  stock, 
and  that  when  a  car  is  provided,  and  stock  is 
injured  l>ecause  of  its  yiciousness  or  disposi- 
tion to  kick  or  otherwise  so  act  as  to  injure  it- 
self, or  one  animal  injures  another,  where  the 
injury  is  not  a  result  of  neglect  on  the  part  of 
the  company  to  properly  care  for  the  stock,  the 
company  is  not  liable.  This  is  the  rule  of 
McCoy  y.  Keokuk  d  D.  M.  R.  Co.  44  Iowa, 
424;  Kinnick  v.  Chicago,  R.  1.  d  P.  R.  Co.  69 
Iowa,  665.  It  is  not,  however,  to  be  under- 
stood that  a  reasonably  safe  car  is  one  that  will 
merely  hold  or  confine  the  stock  for  transporta- 
tion, but  it  must  be  a  car  reasonably  safe  for 
transporting  the  stock  without  injury  from  any 
causes  that  should  be  reasonably  anticipatea. 
In  Kinnick  v.  Chicago,  R,  I.dP.R.  Go.,eupra, 
the  McCoy  Case  is  referred  to.  and  the  rule  is 
announced  '*that  when  the  cause  of  damage  for 
which  a  recompense  is  sought  is  connected 
with  the  character  or  propensiiied  of  the  ani- 
mals undertaken  to  be  carried,  the  ordinary 
responsibility  of  the  carrier  does  not  attach.^*^ 
Appellant  relies  on  this  rule,  and  insists  that 
the  company  was  not  required  to  furnish  a  car 
in  which  the  animals  would  not  be  injured  by 
kicking,  because  the  damage  is  the  result  of 
the  character  or  propensities  of  the  animals 
to  kick.  That  is  giving  to  the  rule,  as  an- 
nounced, too  broad  a  construction.  The  facts 
of  the  cases  in  which  the  rule  has  been  an- 
nounced indicate  very  fairly  its  intended  scope. 
It  is  surely  not  to  be  thought  that  if  a  car  is  so 
constructed  that  stock,  from  its  natural  dispo- 
sition to  crowd,  should  be  injured  because  of 
a  manifestly  faulty  construction  of  the  sides 
of  the  car,  the  company  would  not  be  liable. 
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Such  a  rule  would  not  be  contended  for  and  it 
will  be  conceded,  we  think,  that  the  company 
in  the  construction  of  its  cars  for  such  a  pur- 
pose, must  have  in  mind  that  stock  so  confined 
are  likely  to  crowd  and  be  forced  afrainst  the 
aides  of  a  car,  and  it  must  so  construct  its  cars 
as  to  avoid  unnecessarv  injury.  If  this  is  cor- 
rect, the  literal  application  of  tbe  rule  as 
claimed  by  appellant  cannot  obtain,  and  it 
certainly  sbould  not.  Horses  and  mules,  when 
thus  confioed,  may  not  be  as  likely  to  kick  as 
to  crowd,  but  we  cannot  say  that  it  is  not 
usual  for  them  to  both  crowd  and  kick,  at 
least  to  some  extent.  We  do  not  think  that  a 
car  the  sides  of  which  are  so  constructed  that 
a  slight  kick  from  a  horse  or  mule  would  break 
them  would  be  suflficient  for  such  shipments. 
It  is  not  for  us  to  determine  what  would  be  a 
reasonably  safe  car  for  such  purposes,  because 
it  is  a  question  of  fact,  or,  at  least  it  is  i;ener- 
ally  so.  Tbe  superior  court  only  permitted  a 
recovery  if  the  car  ''was  broken  by  the  ordi- 
nary acts  and  usual  conduct  of  such  stock 
when  crowded  on  cars  on  a  railway."  It  also 
told  the  jury  that  '*if,  from  the  whole  case,  you 
find  that  deiendants  used  due  care,  and  fur- 
nished a  suitable  car  for  the  purpose  of  ship- 
ping horses  and  mules,  and  that  the  injury 
was  caused  by  the  natural  propensities  of  the 
said  animals,"  the  plaintiffs  could  not  recover. 
We  think  the  rule  of  the  instructioDS,  some- 
what concisely  stated,  is  that  the  company  was 
bound  to  provide  a  reasonably  safe  car  for  the 
transportation  of  such  stock,  having  in  view 
such  conduct  as  is  usual  or  ordinary  for  it, 
even  though  such  conduct  might  be  the  result 
of  the  natural  propensities  of  such  stock,  and 
that  the  company  was  liable  for  damages  re- 
sulting from  a  neglect  to  do  so;  but  that  if 
such  a  car  was  provided,  and  tbe  stock  was  in- 
jured because  of  its  natural  propensity  to  kick 
or  otherwise  act.  there  could  be  no  recovery. 
Of  such  a  rule  appellant  has  no  just  ground  of 
complaint 


2.  One  of  the  plaintiffs,  after  stating  that  ha 
was  familiar  with  the  shipping  of  stock  in 
stock  cars,  that  he  had  t>een  shipping  about 
nine  years,  and  had  experience  as  to  what  can 
would  hold  stock  and  those  that  would  not, 
was  asked:  '^8tate  whether  or  not  the  bars  in 
that  car  were  sufficient  and  suitable  to  hold 
horses."  And  he  answered,  against  objections, 
that  they  were  not.  It  is  urged  that  it  was 
error  to  permit  the  answer.  We  do  not  think 
so.  The  claim  is  that  it  was  stating  a  conclu- 
sion, so  as  to  bring  it  within  the  rule  of  Curl 
V.  Chicago,  R,  I,  &  P.  R.  Co.  63  Iowa.  417; 
Barnes  v.  Newton,  46  Iowa,  567;  and  Spears 
y.  Mt.  Ayr,  66  Iowa,  721.  In  two  of  the  cited 
cases  it  was  held  that  it  was  not  competent  for 
a  witness  to  state  a  conclusion  as  to  whether  or 
not  a  sidewalk  was  dangerous,  but  that  the 
facts  should  be  stated,  and  leave  the  conclusion 
to  the  jury.  In  the  other  case  an  important 
issue  was  as  to  whether  or  not  a  conductor  al- 
lowed a  passenj^er  reasonable  time  in  which  to 
pay  his  fare  before  ejecting  him  from  the  car; 
and  it  was  held  that  the  conductor,as  a  wimeas, 
could  not  state  tbe  conclusion  that  he  did  give 
such  time.  In  those  cases,  when  the  facta 
were  stated,  the  jury  could  as  well  find  the 
conclusion  as  the  witness  could  form  one  from 
his  knowledge  of  the  facts,  for,  with  the 
facts  known,  no  particular  experience,  skill, 
or  knowledge  was  necessary  to  reach  the  con- 
clusion. But  the  character  of  a  car  that  will 
meet  tbe  requirements  for  shipping  stock  is  to 
be  known  from  experience  or  observation  as 
to  what  will  meet  the  test.  To  reach  such  a 
conclusion,  one  should  have  knowledge  of  the 
usual  habits  of  slock  when  confined  in  cars, 
and  what  kind  of  cars  have  and  have  not 
proved  sufficient  for  such  purposes. 

We  think  there  was  no  error  in  the  ruling  of 
the  court.  There  are  no  other  assignments 
so  argued  as  to  authorize  their  consideration. 

Tm  judgment  is  afflrmsd. 
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▲  private  corporation  may  be  liable  for 

causing  the  death  of  a  person  under  the  Texas 
statute  creatlnflT  liability  when  tbe  death  of  any 
*^r8on"  is  caused  by  the  wrongful  aot,  negli- 
genoe,  etc,  of  **another.** 

(June  SS,  1894.) 

QUESTIONS  certified  by  the  Court  of  Civil 
Appeals,  Fifth  District,  for  the  opinion  of 


the  Supreme  Court  in  an  appeal  by  plaintiffs 
from  a  judgment  of  the  District  Ck>urt  for 
Bowie  County  in  favor  of  defendant  in  an  ac- 
tion brought  to  recover  damages  for  personal 
injuries  resulting  in  death,  for  which  defend- 
ant was  alleged  to  be  responsible.  Judgment 
iu  favor  of  appellants. 
The  facts  are  stated  in  the  opinion. 
Messrs.  Todd  A  Rod^^ere,  for  appellants: 
Article  2899,  subdivision  2,  of  tbe  Revised 
Statutes  of  Texas  confers  a  right  of  action 
against  a  private  corporation  for  tbe  death  of 
any  person  caused  by  tbe  wrongful  act,  negli- 
gence, unskillfulneaa,  or  default  of  such  pri- 
vate corporation. 


Note.— Tbat  a  corporation  Is  generally  regarded 
as  a  "person/*  see  note  to  Dollmai<  v.  Moore  (Miss.) 
19  L.  R.  A.  228,  also  People  v.  Barker  (N.  Y.)  28  L. 
R.  A.785. 

Tbat  corporations  are  Included  in  most  statutes 
ereatinff  a  liability  for  nefflfgence  In  causinir  death. 
Is  lliustrated  in  the  great  number  of  actions  of  this 
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kind  whlob  are  sustained  against  cor poratlooa  with- 
out raising  the  question  as  to  their  being  within 
the  scope  of  tbe  statute. 

Aa  to  the  liability  of  a  railroad  receiver  for  caus- 
ing tbe  death  of  a  person  caused  by  the  operation 
ot  the  road,  seenote  to  Turner  v.  Croes  (Tez^  Ift  L. 
B.  A 


1894. 
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Tiffany,  Death  by  Wrongful  Act,  §  118; 
8  Lawsod,  Higbfs,  ReiD.  &  Pr.  §  1017;  Lord 
Campbell's  Act,  9  &  10  Vict.  cbap.  98;  Whit- 
taker's  Smith.  Neg.  pp.  480,  481;  Tiffany,  Ap- 
pendix, p.  281;  Donaldson  ▼.  Mississippi  dt  M, 
B,  Co.  18  Iowa.  280,  87  Am.  Dec.  891 ;  Bouth- 
^eetUm  R.  Go,  ▼.  Paulk,\^  Ga.  856;  Munro  ▼. 
I^ieifie  Coast  Dredging  db  Jieclnmation  Co,  84 
Cal.  CI 5;  Douglas  y,  Texas  Mexican  R.  Co.  68 
Tex.  567;  Missouri  Pac.  B.  Co.  y.  WiUiams, 
75  Tex.  4:  WaU  ▼.  Railway  do.  4  Tex.  L.  Rev. 
36:  Bauston  dT.O.B.  Co.  ▼.  Courser,  57  Tex. 
306. 

Mr.  R.  S.  Neblett  for  the  appellee. 


Ckkinea*  J. ,  deliyered  the  opinion  of  the 
«ourt: 

The  court  of  ciyil  appeals  for  the  fifth 
district  certifies  for  our  determination  the 
followinpf  question:  ^Does  article  2899, 
subdivision  2,  of  the  Revised  Statutes  of 
Texas  confer  a  right  of  action  against  a  pri- 
vate corporation,  other  than  a  common  car- 
rier, for  death  of  any  person,  caused  by  the 
wrongful  act,  negligence,  unskill fulness, 
or  default  of  such  private  corporation?  In 
other  words,  does  the  word  'person, '  as  con- 
tained in  said  subdivision  2,  include  private 
oorporations  within  its  meaning?" 

The  provision  in  question,  with  a  part  of 
its  context,  reads  as  follows:  ''Art.  2899. 
An  action  for  the  actual  damages  on  account 
of  injuries  causing  the  death  of  any  person 
Diay  be  brought  in  the  following  cases: 
.  •  .  (2)  When  the  death  of  any  person 
is  caused  by  the  wrongful  act,  negligence, 
UDskillfulness,  or  default  of  another."  Since 
death  cannot  be  predicated  of  an  artificial 
person,  it  is  obvious  that  by  the  word  "  per- 
son," as  expressly  used  in  subdivision  2,  is 
meant  a  natural  person ;  and  (he  contention  on 
Che  part  of  those  who  bold  the  negative  of  the 
question  would  seem  to  be  that  by  the  word 
^another,"  as  used  in  the  same  sentence,  is 
meant  another  such  person.  The  argument, 
in  our  opinion,  is  more  plausible  than  sound. 
Tfae  sentence  is  rendered  complete,  with  all 
its  terms  fully  expressed,  by  the  addition  of 
the  word  ''person"  only.  If  that  was  ex- 
pressed which  is  left  to  be  implied,  subdi- 
vision 2  would  read  as  follows :  "  When  the 
death  of  any  person  is  caused  by  the  wrone- 
ful  act,  negligence,  unskill  fulness  or  default 
of  another  person. "  Because  the  word  "  per- 
son," as  first  used,  is  applicable  to  its  con- 
text in  a  restricted  sense  only,  it  by  no 
means  follows  that,  as  subsequently  used, 
the  legislature  did  not  intend  it  to  have  a 
more  comprehensive  meaning.  It  does  not 
follow  that  because  you  mean  a  human  be- 
ing, when  you  speak  of  the  death  of  a  per- 
son, you  may  not  mean  to  include  corpora- 
tions, when  you  speak  of  such  death  as 
having  been  caused  bv  the  act  or  omission  of 
a  person.  In  view  or  article  8140  of  the  Re- 
vised Statutes,  this  is  especially  true  when 
applied  to  the  statute  in  question.  That 
article  declares,  in  effect,  among  other 
things,  that  the  word  "person,"  whenever  it 
appears  in  the  Revised  Statutes,  shall  be  con- 
strued to  include  corporations,  "unless  a  dif- 
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ferent  meaning  Is  appitrent  from  the  context. ' 
The  fortuitous  circumstance  that  the  word, 
as  expressed  in  the  provision  in  question, 
applies  only  to  natural  persons,  does  not 
make  it  apparent  to  us  that  the  legislature 
intended  that  the  same  meaning  should  be 
given  to  it  when  impliedly  repeated  in  a  con- 
nection in  which  it  is  capable  of  a  broader 
application,  and  thus  to  except  it  from  the 
rule  of  construction  so  explicitly  laid  down. 
It  is  generally  held  in  this  state,  as  well  as 
elsewhere,  that  the  word  "  person"  in  a  stat- 
ute, includes  a  corporation.  Fagan  v.  Bayls 
lee  Maeh.  Co.  65  Tex.  824 ;  Martin  v.  State, 
24  Tex.  68 ;  Bartee  v.  Houston  dk  T.  C.  R. 
Co.  86  Tex.  649.  The  statute  of  Rhode  Island 
reads:  "In  all  cases  in  which  the  death  of 
any  person  ensues  from  an  injury  inflicted  by 
Uie  wrongful  act  of  another, "  etc.  Rev.  Stat: 
chap.  176,  §  21.  In  construing  the  law  the 
supreme  court  of  that  state  held  that  cor- 
porations were  liable  under  it  in  the  same 
manner  as  natural  persons.  Chase  v.  Ameri' 
can  a.  B.  Go.  10  R.  I.  79.  The  court,  in 
their  opinion,  says :  "  Neither  does  it  appear 
that  section  21  was  intended  to  apply  to  in- 
juries caused  by  natural  persons  only.  The 
term  'other  persons*  includes  corporations  as 
well  as  individuals.  The  person  liable  to 
the  action  is  not  necessarily  a  natural  per- 
son. .  .  .  The  injurv  may  be  inflicted 
by  a  jcorporation  as  well  as  by  any  other 
person ;  that  is,  the  injury  may  ensue  from 
the  wrongful  act  of  a  corporation  as  well  as 
from  the  wrongful  act  of  an  individual." 
The  language  so  construed  is  substantially 
the  same  as  that  of  our  statute  in  the  par- 
ticular in  question,  but,  unlike  ours,  it  was 
not  subject  ^o  a  statutory  rule  of  construc- 
tion ;  and  yet  the  court  reaches  the  result  that 
under  the  word  " another, "  meaning  "  another 
person,"  a  corporation  is  included.  This 
case  is  directly  in  point  upon  the  question 
certified.  The  statute  of  California  is  simi- 
lar to  ours  in  the  particular  under  considera- 
tion, and  there  seems  to  be  no  question  in 
the  courts  of  that  state  that  corporations  are 
liable.  Munro  v.  Pact  fie  Coast  Dredging  db 
Reelamation  Co.  84  Cal.  615.  In  Southwestern 
R.  Co.  V.  Paulk,  24  Oa.  856,  in  discussing 
the  statute  of  Oeorgia,  the  supreme  court  of 
that  state  says :  "  The  terms  are,  'perpetra- 
tors of  the  injury,*  and  'persons  committing 
the  act. '  Now,  the  well -settled  rule  of  con- 
struction is  that  corporations  are  embraced 
in  the  words  of  the  statute  under  the  desig- 
nation of  'persons, '  unless  expressly  except- 
ed, or  excluded  by  necessary  implication,  on 
the  ground  of  the  total  inapplicability  as  to 
the  subject-matter  to  them." 

For  these  reasons,  we  conclude  that  a  pri- 
vate corporation  is  liable,  under  the  statute, 
for  injuries  resulting  in  death,  from  which 
may  be  deemed  its  own  wrongful  acts  or 
omissions,  as  distinguished  from  the  acts  or 
omissions  of  its  servants  or  agents.  The 
reasoning  in  the  case  of  Bits  v.  Austin,  1 
Tex.  Civ.  Apf).  455,  in  which  an  application 
for  a  writ  of  error  was  refused  by  this  court, 
is  not  in  accordance  with  the  view  expressed 
in  this  opinion.  That  was  a  case  of  a  mu- 
nicipal corporation    and  is  diatinguiahablo 
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from  this  case.  In  rejectiDg  an  application 
for  a  writ  of  error,  we  approved  the  result 
of  the  case  as  determined  by  the  court  of  civil 


appeals,  but   do  not  necessarily  adopt  tb» 
opinion. 
Rehearing  refused. 


TENNESSEE  SUPREME  COURT. 


8TA.TE  of  Tennessee,  Appt., 

V. 

M.  J.  O'BRIEN. 

( Tenn ) 

1  •  An  employe  of  a  foreign  corporation 
eannot  defend  a  char§^e  of  embesale- 
ment  on  the  (ground  that  the  corporation  bad 
not  oomplied  with  tbe  conditions  of  the  statutes 
so  as  to  have  tbe  rigrht  to  acquire,  hold,  ooUeot, 
or  pay  out  money  in  the  state. 

8*   The  role  of  estoppel  may  be  applied 

in  oriminal  as  well  as  in  civil  cases. 

(November  10, 1801) 

APPEAL  by  the  State  from  a  Judgment  of 
the  Circuit  Court  for  Hamilton  County, 
in  favor  of  defendant  upon  trial  of  an  indict- 
ment charging  defendant  with  embezzlement. 
Beversed, 

The  facts  are  stated  in  the  opinion. 

Mr.  G.  W.  Pickle,  Atty-Oen.,  for  the 
State: 

The  Catholic  Knights,  being  a  purely  be- 
nevolent association,  though  a  foreign  corpo- 
ration, does  not  fall  within  the  requirements 
of  the  Acts  of  1877  and  1891. 

Taylor  v.  AfeGiU,  6  Lea,  800. 

The  defendant,  as  an  officer  of  said  company 
and  attending  to  its  business  and  receiving 
and  disbursing  its  funds  in  this  state  is  es- 
topped to  set  this  matter  up. 

jPuUion  Case  and  Davis  Com,  oral ;  2  Bishop, 
Grim.  L.  §  854. 

Goods  stolen  from  a  thief  may  be  charged 
as  the  goods  of  either  the  thief  or  the  true 
owner. 

2  Bishop,  Crim.  L.  §  788. 

Mesgrs,  W.  J.  Clift  and  Clift  A  Cantrell 
for  appellee. 

Beard,  J,,  delivered  the  opinion  of  the 
court: 

The  defendant  was  indicted  for  embezzle- 
ment. He  was  the  supreme  treasurer  of  the 
Supreme  Council  of  the  Catholic  Knights  of 
America,  a  corporation  organized  under  the 
laws  of  Kentucky,  but  doing  business  in 
Tennessee.  It  is  charged  in  the  indictment 
that  while  acting  in  this  official  capacity  he 
collected  in  Hamilton  county,  in  this  state, 
the  sum  of  $75,000  for  his  principal,  and 
that  he  had  ''unlawfully,  fraudulently,  and 
feloniously,  and  with  intent  to  defraud  and 
deprive  ihe  true  owners  thereof,"  appropri- 

NoTB.--Oa  tbe  question  of  estoppel  to  deny  tbe 
validity  of  tbe  transactions  of  a  foreig^n  corporation 
wbicb  has  not  complied  witb  statutory  oonditfong 
of  the  right  to  do  business,  see  note  to  Edison  Gen- 
eral Electric  Co.  v.  Canadian  Pac  Nav.  Co.  (Wasb.) 
Si  L.  R.  A.  SIS.  The  present  case  carries  the  doctrine 
a  step  f  urtber  by  applying  it  to  a  criminal  case. 
26L.R.A. 


ated  and  converted  this  sum  to  his  own  use. 
After  a  number  of  continuances  the  defend- 
ant presented  a  plea  to  this  indictment,  which 
is  styled  by  him  and  has  the  form  of,  a 
''plea  in  abatement.**  In  this  plea  the  de- 
fendant says  the  indictment  ought  not  to  be 
maintained  because  the  Supreme  Council  of 
the  Catholic  Knights  of  America  was  a  for- 
eign corporation,  and  that  it  had  not  at  any 
time  filed  in  the  office  of  secretary  of  state 
of  Tennessee  a  copy  of  its  charter,  and  caused 
an  abstract  of  the  same  to  be  recorded  in  the 
office  of  the  register  of  Hamilton  county,  as 
required  by  the  act  of  the  legislature  passed 
March  21,  1891,  and  approved  March  26,  1891, 
and  that,  having  faileti  of  compliance  with 
the  requirements  of  that  act,  it  was  wrong- 
fully carrying  on  business  in  this  state,  and 
could  neiUier  acquire,  hold,  collect,  nor  pay 
out  money  in  this  state,  and  therefore  the 
defendant  could  not  be  liable  for  embezzling 
or  appropriating  the  funds  of  this  corpora- 
tion. The  attorney  general  moved  the  court 
to  strike  out  this  plea  because,  amon?  other 
reasons,  it  presented  no  meritorious  defense 
to  the  indictment.  This  motion  was  over- 
ruled by  the  trial  judge,  and,  the  state  de- 
clining to  take  issue  on  the  plea,  it  was  sus- 
tained, and  the  defendant  was  discharged. 
From  this  judgment  the  state  has  appealed, 
and  has  assigned  for  error  this  action  of  the 
court  below. 

The  indictment  in  this  case  rests  on  section 
5475,  Mi  I  liken  &  Vertrees'  Code  Tenn.  It  is 
unnecessary  for  us  to  analyze  this  section. 
It  is  enough  to  say  that  its  terms  are  broad 
enough  to  include  the  emploves  of  a  foreign 
corporation ;  and  the  facts  alleged  in  the  in- 
dictment, being  proven,  would  warrant  a 
conviction,  unless  it  be  that  the  plea  in  hand 
offers  a  sufficient  defense.  The  question  then 
presented  here  is,  Is  it  a  good  pica?  We 
have  no  hesitation  in  saying  it  is  not.  Con- 
ceding that  this  corporation  (organized,  as 
is  avowed  in  the  indictment,  for  benevolent 
purposes)  is  within  the  Act  of  1891  (and  this 
we  do  not  now  determine),  yet,  if  it  should 
turn  out  in  proof  that  the  defendant,  while 
acting  as  agent  and  employe  of  it,  received 
money  paid  to  him  for  his  principal  in  the 
course  of  his  employment,  and  then  feloni- 
ously and  fraudulently  apnropriated  it  to 
his  own  use,  when  indicted  for  the  offense  he 
cannot  be  permitted  to  defend  himself  fn>m 
the  criminal  consequences  of  such  wrongdo- 
ing upon  the  ground  that  his  principal  was 
carrying  on  its  business  in  this  state  in  vio- 
laticm  of  the  terms  of  that  act.  Upon  the 
plainest  principles,  having  assumed  to  re- 
ceive this  money  for  his  nonresident  princi- 
pal, he  is  concluded,  both  civilly  and  crim- 
inally, by  this  assumption.  Whatever  others 
might  say  about  the  right  of  this  foreign  cor- 
poration to  come  into  this  state  to  carry  on 
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its  baslDess  and  acquire  property  interests, 
without  having  first  complied  with  the  re- 
quirements of  the  Act  of  1891,  at  any  rate 
the  defendant's  mouth  is  closed,  when,  as 
agent,  he  received  the  money  of  and  for  this 
corporation,  and  feloniously  appropriated  it 
to  his  own  use.  The  wrongful  act  of  the 
principal  cannot  be  invoked  as  a  protection 
against  the  still  more  wrongful  act  of  the 
guilty  agent.  To  him,  under  such  circiun- 
stances,  the  rule  of  estoppel  applies.  On 
this  subject  the  case  of  siaU  v.  Spaulding^ 
24  Ean.  1,  is  very  instructive.  In  that  case, 
Spaulding  was  city  clerk,  and  the  money 
which  he  was  charged  with  embezzlingcame 
from  license  fees  collected  by  him.  Under 
the  ordinances  of  the  city  the  license  fee  was 
payable  to  the  city  treasurer,  who  issued  a 
receipt  therefor,  upon  the  production  of 
which  the  sole  duty  of  the  city  clerk  was  to 
make  out  and  attest  the  license,  which  was 
then  signed  by  the  mayor.  The  duty  of  this 
clerk  was  purely  clerical,  and  he  had  noth- 
ing to  do  with  the  money.  The  fact  was, 
however,he  collected  from  numerous  licensees 
tiie  money  due,  on  the  delivery  of  their  li- 
censes. Having  fraudulently  appropriated 
the  money,  and  beine  indicted  for  embez- 
zlement, he  undertook  to  defend  upon  the 
ground  that  as  his  receipt  of  these  moneys 
was  unauthorized,  and  outside  the  line  of 
his  duty,  they  were  not  the  moneys  of  the 
city,  but  of  various  licensees,  and  that,  there- 
fore, the  indictment  for  embezzlement  of  the 
city's  funds  could  not  be  maintained.  To 
this  contention,  however,  the  state  replied : 
*A  man  may  not  say,  'I  have  the  riiht  to 
receive  money,'  ana  receive  it,  and  then 
when  challenged  for  its  receipt  or  embezzle- 
ment, avoid  liability  by  saying,  'I  had  no 
right  to  receive  it  *  He  has  voluntarily  as- 
sumed a  position,  the  responsibilities  of 
which  he  may  not  avoid.  The  defendant 
may  not  say  he  holds  this  money  simply  for 
the  licensees  because  he  himself  has  issued 
the  licenses,  which  he  might  rightfully  is- 
sue only  when  the  city  had  received  the 
money ;  that  by  issuing  he  conclusively,  so 
far  as  he  was  concerned,  afiOrmed  that  the 
money  he  had  received  and  was  holding  was 
city  money.  The  law  of  estoppel  binds  him, 
whether  it  binds  any  one  else  or  not,  and  is 
equally  potent  in  a  criminal  as  well  as  a 
civil  action. "  The  court  adopted  this  view, 
and  said,  through  Judge  Brown,  delivering 
the  opinion:  *M?Ve  hold  that  when  one  as- 
sumes to  act  as  agent  for  another  he  mav 
not,  when  challenged  for  these  acts,  denv  bis 
agency ;  that  he  is  estopped,  not  merely  as 
against  his  assumed  principal,  but  also  as 
against  the  state;  that  one  who  is  agent 
enough  to  receive  money  is  agent  enough  to 
be  punished  for  embezzling  it. "  Mr.  W bar- 
ton, in  his  work  on  Criminal  Law  (vol.  2, 
9th  ed.  g  1828),  recognizes  this  rule  of  es- 
toppel in  its  spirit,  if  not  in  form.    He  says, 
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upon  the  authority  of  cited  cases :  *  It  is  no 
defense  that  the  principals  have  no  ri^ht,  as 
against  third  parties,  to  the  money  which  the 
servant  embezzles,  or  that  their  title  was 
wrongful.  If  he  fraudulently  takes  it  on 
their  account,  and  then  embezzles  it,  the 
offense  Is  complete.  Nor  is  it  any  defense 
that  the  monev  embezzled  was  the  proceeds 
of  the  sale  of  liquor  kept  in  violation  of 
law."  Bishop,  in  bis  work  on  Criminal  Law 
(8d  ed.  ^  867),  distinctly  suggests  the  rule 
of  estoppel  as  one  proper  for  adoption  in 
criminal  jurisprudence.  He  says :  ''In  rea- 
son, whenever  a  man  claims  to  be  a  servant 
while  getting  into  his  possession,  by  force 
of  his  claim,  the  property  to  be  embezzled, 
he  should  be  held  to  be  such  on  his  trial  for 
the  embezzlement.  Why  should  not  the  rule 
of  estoppel,  known  throughout  the  entire 
civil  department  of  our  jurisprudence,  apply 
in  the  criminal?"  Without  further  discus- 
sion, we  are  content  to  adopt  this  rule  of 
estoppel,  BO  long  recognized  in  the  civil 
courts,  as  a  proper  one  for  the  enforcement 
in  the  criminal  courts  of  this  state;  believ- 
ing, as  we  do^  that  it  rests  on  sound  reason, 
and  is  supported  by  the  weight  of  authority 
of  eminent  respectability. 

It  is  proper  to  add  that  an  examination  of 
the  two  cases  relied  on  by  the  defendant  dis- 
closes nothing  in  conflict  with  the  conclusion 
reached  by  us.  Neither  of  them  involves 
the  question  of  estoppel.  In  neither  was  it 
raised,  nor  could  it  have  been.  Both  involve 
the  construction  of  local  statutes,  and  noth- 
inc:  more.  In  the  first  of  these  cases  OoaU  v. 
People,  22  N.  Y.  245,  the  court  simply  holds 
that  the  statute  under  which  the  defendant 
was  indicted  was  passed  for  the  prevention 
of  the  embezzlement  of  the  funds  of  private 
persons  and  corporations,  and  therefore  would 
not  sustain  an  indictment  for  the  embezzle- 
ment by  an  employ 6  of  the  funds  of  a  politic 
corporation.  In  the  other  of  these  cases  that 
of  Cory  V.  BiaU,  55  Ga.  286,  the  cashier  of 
a  branch  office  located  at  Atlanta,  of  a  for- 
eign corporation  (the  Freedman's  Savings  & 
Trust  Company),  was  indicted  for  embez- 
zling funds  of  this  corporation,  committed  to 
his  charge ;  and  the  court  held  that  the  in- 
dictment could  not  be  maintained  because  the 
statute  on  which  it  rested  was  framed  for  the 
protection  of  banks  chartered  by  the  state, 
and  that  it  did  not  include  a  foreign  corpo- 
ration exercising  the  franchise  of  banking 
in  Georgia  without  the  authority  of  the  laws 
of  that  state.  As  we  have  already  said  that 
section  6475  of  the  Code  is  broad  enough  in 
its  terms  to  include  an  act  of  embezzlement 
by  an  agent  of  a  foreign  corporation,  it  is 
apparent  that  these  cases  do  not  militate 
against  either  the  premises  or  the  conclusions 
of  this  opinion. 

The  ease  is  reversed  and  remanded  for  fur- 
ther proceedings. 
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Carlo  R.  BEMIS 
«. 

Joseph  H.  TEMPLE. 

The  effect  upon  different  horses^  ^hioh 
are  ordlDarUy  safe  and  Ren  tie,  of  a  siiepended 
flag,  may  be  shown  on  the  question  whether  or 
not  a  horse  would  be  f  rifirbtened  by  it  if  ordinar- 
ily  sale  and  gentle. 

(November  87. 1894.) 

EXCEPTIONS  by  plaintiflf  to  ralings  of  the 
Superior  Court  for  Worcester  County, 
made  duiing  the  trial  of  an  action  brought  to 
recover  damages  for  personal  injuries  alleged 
to  have  resulted  from  defendant's  negligence. 
Sustained. 

The  injury  was  caused  by  plaintiff's  horse 
being  frightened  by  a  flag  which  was  sus- 
pended across  the  street,  and  for  the  mainte- 
nance of  which  defendnnt  was  responsible. 
Plaintiff  offered  evidence  to  show  that  other 
horses  at  other  times  had  been  frightened  by 
the  same  flag,  to  the  exclusion  of  which  the 
exceptions  were  taken. 

Further  facts  appear  in  the  opinion. 

Messrs.  John  R.  Thayer  and  Arthur 
P.  Ru|f£^,  for  plaintiff: 

Upon  the  plaintiff's  theory  and  evidence  the 
banner  was  a  nuisance,  for  the  maintenance  of 
which  the  defendant  was  liable  to  indictment. 

SUtson  V.  Faxon,  19  Pick.  147,  81  Am.  Dec. 
128. 

This  being  the  contention,  anything  which 
tended  to  show  it  to  be  a  nuisance,  or  that 
such  flag  was  likely  to  cause  the  effect 
claimed,  was  admissible. 

Brown  v.  Eastern  <g  M,  R.  Co.  L.  R.  22  Q. 
B.  Div.  891;  Crocker  v.  McGregor,  76  Me.  282, 
49  Am.  Kep.  611;  House  v.  Metcaff,  27  Conn. 
681;  Darling  v.  Westmoreland,  52  N.  H.  401, 18 
Am.  Rep.  56;  Fay  v.  Whitman,  100  Mass.  76. 

In  the  case  at  bar  the  *'  existence"  of  the 
banner  was  not  in  dispute,  but  "  the  character 
and  frequency"  of  the  instances  in  which  it 
was  demonstrated  to  be  a  nuisance  was  proper 
subject  of  inquiry. 

The  case  at  bar  is  within  the  principle  rec- 
ognized in  Carlton  v.  Hescox,  107  Mass.  410, 
and  Briefly  v.  Datol  MilU,  128  Mass.  291. 

It  is  within  the  principle  also  of  Whitney  v. 
Leominster,  136  Mass.  25,  where  speed  of  a 
horse  on  particular  occasions  was  admitted  as 
tending  to  show  the  likelihood  of  his  rate  of 
■peed  at  a  given  time. 

The  fact  that  a  particular  chimney  in  a  mill 
has  been  in  the  habit  of  emitting  sparks 
which  have  set  Are  to  materials  in  the  neigh 
borhood  is  admissible  in  a  suit  to  recover  loss 
occasioned  by  a  particular  flre  so  set,  as  tixing 
the  characteristics  of  the  chimney. 


H(yyt  V.  Jeffers,  80  Mich.  181;  Eindt  v.  Bar^ 
ton,  25  N.  Y.  544. 

In  an  action  for  injury  caused  by  a  defect- 
ive track  the  plaintiff  was  permittea  to  show 
that  ofber  engines  and  cars  had  missed  the 
track  at  the  same  point  for  the  purpose  of 
showing  the  defective  character  of  the  track. 

Morse  v.  Minneapolis  dk  8t.  L.  R.  Co.  80 
Minn.  465;  WooUy  v.  Grand  Street  ^  N.  R, 
Co.  83  N.  Y.  121. 

On  the  question  of  whether  a  fire  was  set 
by  sparks  from  a  locomotive,  evidence  that 
sparks  had  been  thrown  from  locomotives  on* 
other  occasions  has  been  held  competent  in. 
many  cases. 

Fidd  V.  Ifevo  York  Cent,  Railroad,  82  N.  Y. 
889;  IHggot  v.  Eastern  Counties  R.  Co.^C.B. 
229;  Annapolis  &  E.  R.  Co.  v.  Qantt,  39  Md. 
115;  St.  Joseph   &  D.   C.   R,   Co.  v.  Chase,  11 
Kan.  47;  Tjongahaugh  v.  Virginia  City  dt  T.  R, 
Co.    9    Nev.    271;    Pennsylvania    R,    Co.  ▼. 
Stranahan,  79  Pa.  405;  Grand  Trunk  R  Go. 
of  Canada  v.  Richardson,  91  U.  8.  454,  464,  25- 
L.  ed.  356;  Rill  v.  Portland  d  R  R.  Co.  5^ 
Me.  439,  92  Am.  Dec.  601;  Boyce  v.  Cheshire 
Railroad,  48  N.  H.  627;  Faucett  v.  NiehoU,  64- 
N.  Y.,377. 

Evidence  identical  in  principle  with  that  of- 
fered in  the  present  case  was  received,  in  Har- 
ris  V.  Mobbs,  L.  R.  8  Exch.  Div.  26b;  Wilkin^ 
v.i>/r.v,L.R.12 Q.B.Div.llO;  PioOel  y.Simmers, 
106  Pa.  95,  51  Am.  Rep.  496;  StaU  v.  Coston,^ 
53  N.  H.  483;  Randall  v.  Northwestern  TeUg. 
Co.  54  Wis.  140,  41  Am.  Rep.  17;  Mobile  dt  if. 
R.  Co.  V.  Ashcraft,  48  Ala.  15;  Kent  v.  Iai^ 
coin,  82  Vt.  591. 

The  evidence  was  competent  for  the  pur- 
pose of  enlightening  the  jury  as  to  the  char- 
acteristics and  habits  of  horses. 

Champlin  v.  Pfnn  Tan,  84  Hud,  88;  Doik- 
nelly  v.  Fitch,  186  Mass.  558. 

1  he  evidence  does  not  come  within  the  rule- 
established  in  cases  of  injuries  received  oik> 
hi^hwavs  excluding  evidence  of  injuries  re- 
ceived oy  other  persons  at  other  times  at  or 
near  the  same  place.  This  evidence  is  ex- 
cluded on  the  ground  also  that  such  facts  are- 
collateral  tu  the  main  issue  and  "are  incapable 
of  affoidin^  any  rcHSonable  presumptions  a» 
to  the  principal  fact  or  matter  in  dispute." 

1    Oreenl.    Ev.  5th    ed.   ^   52;  CoUins   ▼. 
Dorcfiester,  6  Cush.  896;  Aldrieh  v.  Pelham,  t 
Gray,  510;  Kidder  v.  Dvnstdble,  11  Gray.  842; 
Robinson  v.  Fitchburg  db  W.  R.  Co.  7  Gray,  9^; 
Leiois  V.  Smith,  107  Mass.  834. 

Where  such  facts  are  so  similar  to  the  prin* 
cipal  fact  in  issue  as  to  afford  the  jury  reason- 
able grouna  to  infer  the  one  from  tbeexisienoe 
of  the  other,  they  are  then  competent. 

Baxter  v.  Doe,  142  Mass.  658;  Reeve  t» 
Dennet,  145  Mass.  23,  affirmed  in  Com.  t. 
Leach,  156  Mass.  99. 

The  line  of  cases  starting  with  and  depend- 


NoTB.— The  chief  value  of  the  above  case  is  in 
its  limitation  and  explanation  of  the  cases  in  the 
same  state  rejectlnir  evidence  of  other  accidents 
to  prove  defeots  in  a  higrhway  where  a  person  is 
injured  on  the  ground  that  it  would  present  col- 
lateral issues.  For  a  few  other  somewhat  similar 
Ulustrations  of  the  subject,  see  Qoshen  v.  Bng- 
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land  (Ind.)  5  L.  R.  A  263;  Meloy  v.  Chicago  ft  N.W» 
li.  Co.  (Towa)  4  L.  R.  A.  287;  Vermillion  County 
Corors.  V.  Chlpps  (Ind.)  16  L.  R.  A.  3228:  Uendersoo 
V.  Philadelphia  &  R.  H.  Co.  (Pa.)  16  L.  R.  A.  209; 
Jacksonville,  T.  &  K.  W.  R.  Co.  v.  Peninsular- 
Land.  Transp.  ft  Mf?.  Co.  (Fla.)  17  L.  B.  A. 
Renny  v.  Olds  (Cal.)  21  L.  R.  A.  6iS. 


im. 
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fog  upon  OoUin$  t.  Dorehater,  supra,  are 
•itber  founded  upon  the  extremely  restricted 
muDJcipal  liability  for  defects  in  ways  exist- 
'mg  in  this  commonwealth,  and  therefore  are 
Dot  to  be  regarded  as  authorities  in  cases  of  a 
different  character,  or  they  fall  within  the 
line  of  cases  last  beginning  with  Btandiih  ▼. 
Washburn,  21  Pick.  237. 

Calkins  ▼.  Hartford,  88  Conn.  57;  Quinlan 
^.Vtiea,  11  Hun,  217,  74  N.  Y.  608:  JJarling 
y.  Westmoreland,  62  N.  H.  401.  18  Am.  Rep. 
55;  OUieago  v.  Potoers,  42  III.  169,  89  Am.  Dec 
418;  Augusta  ▼.  Eafers,  61  Oa.  48,  84  Am. 
Rep.  95;  Delphi  y.  Laioery,  74  Ind.  520,  39 
Am.  Rep.  98;  Moore  ▼.  Burlington.  49  Iowa, 
ito;  morse  ▼.  Richmond,  41  Vt.  485,  98  Am. 
Dec.  600.  • 

Messrs.  W.  S.  B.  Hopkins  and  Frank 
B.  Smith*  for  defendant: 

Tlie  questions  which  were  asked  the  witness 
bj  the  plaintiff,  and  excluded  by  the  court, 
were  asked  with  a  view  of  showing  that  other 
horses  at  other  times  had  been  frightened  by 
the  defendant's  flag.  That  this  ruling  was 
coirect  is  definitely  settled  in  the  following 
cases: 

CoUins  T.  Dorchester,  6  Cush.  896;  Baa  ▼. 
LmtHl,  10  Cush.  260;  Memll  v.  Bradford,  110 
Uass.  505:  Sehoonmaker  v.  Wilbraham,  Id. 
184;  Aldrieh  v.  Pelham,  1  Gray,  510;  Kidder 
T.  Dunstable,  11  Gray,  842;  EineJUey  ▼. 
Barnstable,  109  Mass.  126.  6ee  also  Lewis  ▼. 
BmiA,  107  Mass.  834;  J^eal  ▼.  Boston,  160 
Mass.  518:  Hatt  r.  Nay,  144  Mass.  186;  Rob- 
inson Y.  Fitehburg  A  W.  R,  Co.  7  Gray,  92; 
Kennedy  v.  Spring,  160  Mass.  208;  MiUer  v. 
Curtis,  158  Mai».  127;  Emerson  ▼.  Loweil  Qas 
Light  Co,  3  Allen,  410;  KelUher  v.  Mil/er,  97 
Mass.  71;  Lincoln  ▼.  Taunton  Copper  Mfg.  Co, 
9  Allen,  181 ;  Lake  ▼.  Clark,  97  Mass.  846; 
Darling  t.  Stanwood,  14  Allen,  504. 

Kno'vrlton*  J,,  delivered  the  opinion  of 
the  court : 

To  maintain  his  case  the  plaintiff  was 
obliged  to  show  that  the  flag  hung  across  the 
Btret>t  was  an  object  which  was  so  likely  to 
frighten  horses  as  to  render  driving  upon  the 
street  unsafe,  and  that  in  its  position  there 
it  was  a  public  nuisance.  The  fundamental 
question  in  the  case  was  whether  ordinarily 
safe  and  gentle  horses  would  be  frightened 
at  it  The  inquiry  was  in  regard  to  the  ef- 
fect of  an  inanimate  object  upon  an  animal 
acting  from  instinct.  The  only  way  in  which 
knowledge  on  this  subject  could  ever  be  ac- 
quired is  by  observation  of  the  effect  of  the 
object  or  of^similar  objects  upon  the  animal. 
Inasmuch  as  no  two  nags  hung  in  different 
places  with  different  surroundings  could  ever 
present  precisely  the  same  appearance  in  dif* 
lerent  aspects  to  an  unreasoning  animal,  the 
most  satisfactory  way  of  ascertaining  the  fact 
would  be  by  observing  the  effect  of  this  par- 
ticular flag  upon  different  horses.  In  all  the 
observations  and  experiments,  one  factor  in 
the  problem — the  swinging  flag — would  al- 
ways be  the  same.  The  other  factor — the 
horse — would  always  truly  exhibit  his  real 
feelings,  and  the  only  possible  difference  in 
the  results  of  different  observations  would 
arise  from  the  difference  in  the  horses.  The 
qoestioo  of  fact  whether  a  particular  horse 
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comes  within  the  class  of  ordinarily  safe  and 
gentle  horses  is  not  diflScult  or  complicated, 
and  witnesses  could  easily  give  the  results  of 
their  observations  on  the  conduct  of  horses 
which  they  considered  ordinarily  safe  and 
gentle.  We  are  of  the  opinion  that  the  best 
way  to  decide  the  main  question  in  dispute 
is  to  show  whether  ordinary  horses  have 
manifested  fear  of  the  flag  as  it  hung  over 
the  street.  The  question  is  not  whether  the 
results  of  experiments  with  other  ordinary 
horses  might  be  introduced  upon  the  question 
whether  the  flag  frightened  the  plaintiff's 
horse, — although  there  is  much  authority  for 
holding  that  where  the  elements  entering 
into  the  experiments  are  so  nearly  the  same, 
the  results  may  be  shown  to  establish  a  fact 
of  this  kind, — but  the  question  is.  How  is  a 
certain  kind  of  animal  commonly  affected  by 
the  sight  of  a  particular  object?  To  ascer- 
tain the  truth  the  jury  must  either  use  such 
knowledge  as  they  happen  to  have  on  the 
subject,  without  the  aid  of  testimony,  or  ex- 
perts must  be  called  to  give  their  opinions^ 
if  the  subject  is  one  in  regard  to  which  ex- 
perts can  be  found,  or  witnesses  must  be  per- 
mitted to  state  particular  facts  which  they 
have  observed,  each  one  of  which  is  an  il- 
lustration and  example  of  the  general  fact  in 
dispute.  The  only  objection  to  testimony  of 
the  latter  kind  in  such  a  case  is  that  in  test- 
ing it  collateral  issues  may  be  raised.  Such 
an  objection  in  many  cases  is  a  suflQcient  rea- 
son for  excluding  the  testimony.  Whenever 
a  line  of  inquiry  will  give  rise  to  collateral 
issues  of  such  number  or  difficulty  that  They 
will  be  likely  to  confuse  and  distract  the 
jury,  and  unreasonably  protract  the  trial,  it 
should  not  be  permitted.  But  the  mere  fact 
that  a  collateral  issue  may  be  raised  is  not 
of  itself  enough  to  justify  the  exclusion  of 
evidence  which  bears  upon  the  issue  on  trial. 
Most  circumstantial  evidence  introduces  col- 
lateral issues,  and  ordinarily  it  is  a  practical 
question,  depending  upon  its  relation  to  the 
other  facts  and  circumstances  in  the  case, 
whether  it  should  be  received.  It  may  be 
remote  from  the  real  issue,  or  closely  con- 
nected with  it;  and  in  many  cases  its 
competency  depends  upon  the  decision  of 
questions  of  fact,  affecting  the  practical  ad- 
ministration of  justice  in  the  particular  case, 
such  that  a  court  of  law  will  refuse  to  revise 
the  ruling  of  the  presiding  judge,  but  will 
treat  his  ruling  as  a  matter  of  discretion. 

In  the  present  case  the  only  collateral  in- 
quiry which  could  arise  is  whether  a  horse 
called  by  a  witness  *'an  ordinarily  safe  and 
gentle  horse"  comes  within  that  class.  Such 
an  inquiry  is  certainly  simple.  We  think 
there  would  be  no  practical  difficulty  in  re- 
ceiving and  weighing  testimony  in  regard  to 
the  conduct  of  horses  which  seem  to  be  like 
ordinary  horses  in  common  use.  This  pre- 
cise question  has  been  decided  in  favor  of 
the  plaintiff's  cont/^ntion  by  many  courts  of 
the  highest  respectability,  and  we  have  been 
referred  to  no  decisions  to  the  contrary.  In 
Broiffn  V.  I^istern  d  M.  R.  Co.,  L.  R.*22  Q. 
B.  Div.  891-808,  which  was  an  action  for  an 
injury  caused  by  the  shying  of  the  plaintiff's 
horse  at  a  heap  of  dirt,  the  court  of  queen '» 
bench  held  that  the  plaintiff  was  rightly  per- 
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mitted  to  show  that  various  other  horsea  had 
previously  shied  at  the  same  place,  and  all 
the  Judges  of  the  court  of  appeals  **were 
clearly  of  opinion  that  the  evidence  was  ad- 
missible, and  confirmed  the  decision  of  the 
queen's  bench  division."  Crocker  v.  Mc- 
Greff&r,  76  Me.  282,  49  Am.  Rep.  611,  is  to 
the  same  eHect.  House  v.  Metcalf,  27  Conn. 
681,  was  a  suit  for  maintaining  a  wheel 
which  frightened  the  plaintiff's  horse.  The 
court  says  the  plaintiff  **  had  a  right,  not  only 
to  show  the  facts  regarding  its  size,  form, 
location,  exposure  to  view,  and  mode  of  op- 
eration, from  which  the  jury  might  infer 
what  effects  it  would  naturally,  necessarily, 
or  probably  produce,  but  also  to  prove  what 
affects  it  had  produced  in  fact.  .  .  .  The 
inquiry  in  every  such  case  is  not  whether  the 
evidence  offered  is  sufficient  to  prove  the  fact 
claimed,  but  whether  it  tends  to  prove  it." 
In  Darling  v.  Westmoreland,  52  N.  H.  401, 
18  Am.  Hep.  55,  a  suit  for  damages  caused 
by  the  fright  of  a  horse  at  a  pile  of  lumber, 
evidence  was  received  that  other  horses  had 
been  frightened  by  the  same  pile.  The  jus- 
tices of  the  supreme  court  of  I^ew  York  who 
sat  in  Ghamplin  v.  Penn  Tan,  84  Hun,  83-87, 
unanimously  sustained  the  admission  of  evi- 
dence *'that  on  another  occasion  prior  to  this 
accident  a  flag  similar  in  appearance,  sus- 
pended over  the  street  in  a  similar  manner, 
did  frighten  other  horses  driven  along  the 
street  under  the  same. "  The  court  of  appeals 
of  New  York  takes  a  similar  view  of  the  law. 
Quinlan  v.  Utiea,  11  Hun,  217,  74  N.  Y. 
608 :  Wooley  t.  Grand  Street  d  If.  R  Co.  83 
N.  Y.  121. 

The  defendant  relies  upon  a  line  of  cases 
In  this  commonwealth,  brought  against  cities 
or  towns  to  recover  for  accidents  received 
while  traveling  on  highways,  in  which  it 
had  been  held  that  a  plaintiff  cannot  intro- 
duce evidence  of  other  similar  accidents  oc- 
curring at  the  place  where  he  was  hurt,  for 
the  Durpose  of  proving  that  the  way  was  de- 
fective. Collins  V.  Dorchester,  6  Cush.  896 : 
EaU  V.  LmeU,  10  Cush.  260;  MerriU  v. 
Bradford,  110  Mass.  605;  Schoonmaker  v. 
Wilbraham,  Id.  184;  Aldrieh  v.  PeUiam,  1 
Gray,  510;  Kidder  v.  DunetaJbUe,  11  Gray, 
842 ;  Hinckley  v.  Barnstable,  109  Mass.  126. 
The  ground  on  which  these  cases  were  de- 
cided is  that  such  collateral  inquiries  would 
be  opened,  before  the  evidence  could  be  prop- 
erly received,  as  would  multiply  issues,  for 
the  trial  of  which  the  parties  had  had  no  op- 
portunity to  prepare,  and  would  lead  away 
from  the  main  issue,  and  tend  to  confuse  the 
jury.  In  most  of  these  cases  the  facts  and 
circumstances  of  other  accidents  were  so  di- 
verse and  complicated  that  the  decisions  rest 
on  grounds  which  are  generally  deemed  satis- 
factory. In  others,  if  they  were  to  be  con- 
sidered apart  from  authority,  it  may  be  that 
an  effect  of  an  attempt  to  pass  on  another  oc- 
casion was  so  closely  connected  with  the  al- 
leged defect,  and  so  free  from  other  possible 
contributing  causes,  that,  as  a  simple  experi- 
ment, it  might  well  have  been  proved.  Such 
evidence  has  sometimes  been  received  in  other 
Jurisdictions.  District  qf  Columbia  v.  Armes, 
107  U.  S.  519-524,  27  L.  ed.  618-620 ;  M^n-se 
T.  Biehmand,  41  Yt.  485,  98  Am.  Dec.  600; 
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Darling  v.  Westmoreland,  53  N.  H.  401,  13 
Am.  Rep.  55 ;  Calkins  v.  Hartford,  88  Conn. 
67 ;  Quinlan  v.  Utiea,  11  Hun,"  217,  74  N.  Y. 
608 ;  Delphi  v.  Lowery,  74  Ind.  520,  89  Am. 
Rep.  98 ;  Chicaoo  v.  F&toen,  42  111.  169,  99 
Am.  Dec.  418 ;  ifoore  v.  Burlington,  49  Iowa, 
186 ;  Augusta  ▼.  Hafers,  61  Ga.  48,  84  Am. 
Rep.  95.  In  this  case  we  have  no  occasion  to 
consider  whether  the  strict  construction  pat 
bv  this  court  in  former  years  upon  the  statute 
giving  damages  for  accidents  caused  by  de- 
fects in  highways,  and  the  disinclination  to 
look  with  favor  upon  claims  brought  under 
it,  has  led  in  some  such  cases  to  too  great  an 
extension  of  the  rule  excluding  testimony 
involving  collateral  inquiries.  This  is  not 
an  action  against  a  city  or  tovm.  It  presents 
a  simple  question  of  law  of  evidence. 
It  should  be  decided  in  accordance  with 
sound  principles,  and  this  court  has  estab- 
lished precedents  in  favor  of  the  plaintiff's 
contention  that  accord  with  those  which  we 
have  already  cited  from  other  courts.  In 
Beeve  v.  Dennett,  145  Mass.  28,  upon  the 
question  of  the  effect  of  the  use  of  a  certain 
medicine  in  dentistry,  evidence  was  received 
that  dental  operations  performed  by  a  certain 
dentist  who  used  the  medicine  were  less  pain- 
ful than  those  performed  by  other  dentists 
who  did  not  use  it.  In  Brierly  v.  Datjol 
Mills,  128  Mass.  291,  to  prove  that  an  attach- 
ment would  be  effective  on  a  certain  loom, 
it  was  held  competent  to  show  that  it  worked 
successfully  on  another  loom  of  similar  con- 
struction. See  also  Oahagan  v.  Boston  A  L, 
B.Co,\  Allen,  187.  79  Am.  Dec.  724 ;  Hunt 
V.  LoweU  QaS'Light  Co,  8  Allen,  169,  85  Am. 
Dec.  697 ;  Com,  v.  Goodman,  97  Mass.  117- 
119 ;  Fay  v.  Whitman,  100  Mass.  76 ;  Bodgkins 
y.  ChappeU,  128  Mass.  197 ;  Baxter  v.  Doe, 
142  Mass.  558 ;  Com.  v.  Leach,  156  Mass.  99 ; 
Shea  V.  Glendale  Elastic  FaJnic  Co.  (Mass.)  88 
N.  E.  Rep.  1123.  A  majority  of  the  court  are 
of  opinion  that  the  evidence  offered  should 
have  been  admitted. 
Exceptions  sustained* 

Rehearing  denied. 


James  CORE  et  at 
Barney  BLOSSOM  ei  cSL 
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One  who  boilds  or  maintains  a  lilsh 
chimney*  the  fall  of  which  would  in  Jure  an 
adJoiniDflT  buildiner,  is  liable  for  its  fall  In  a  not 
unusual  flrale,  or  from  any  cause  except  such  as 
human  foresiflrht  oould  not  reasonably  be  ex- 
pected to  anticipate  and  prevent. 


NOTB.— Id  connection  with  the  above  case  as  to 
liability  for  the  faU  of  a  high  ohimney,  see  Ander- 
son V.  Bast  (Ind.)  S  L.  R.  A.  712,  as  to  fSU  of  wall  of 
burned  buildiair,  and  Faotort  h  Traders  Ins.  Oo.  v. 
Werleln  (La.)  11  L.  B.  A.  861,  and  fioCeas  to  fall  of 
building  or  wait  also  Biley  v.  Strnpson  (OsL)  7  L. 
R.  A.  Sas,  as  to  fall  of  awninff,  and  St.  Lools,  L  M. 
ft  8.  R.  Oo.  V.  HopkinB  (Ark.)  12  L.  B.  A.  180,  as  to 
fall  of  oflBoe  siffn,  with  note  as  to  materials  fSlttn^ 
into 


See  also  48  L.  R.  A.  106. 
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EXCEPTIONS  by  plaintiffs  to  rulings  of  the 
Supreme  Judicial  Coiirl  lor  Bristol  County 
made  during  tbe  trial  of  an  action  brought  to 
recover  damages  for  injuries  caused  by  the  fall 
of  a  chimney  owned  by  defendants,  which  re- 
sulted in  a  yerdict  in  defendants'  favor.  Bus- 
tained. 

The  facts  sufficiently  appear  in  the  opinion. 

2de99rs,  lancoln  &  Hood»  for  plaintiffs: 

Defendants  were  bound  to  so  maintain  the 
chimney  that  it  would  not  fall  and  injure  the 
plaintiffs,  and  the  fall  itself  was  prima  facie 
evidence  of  their  liability  from  which  they 
could  only  relieve  themselves  by  showing  that 
its  fail  resulted  from  a  cause  recognized  as  an 
•excuse. 

Oorhnm  v.  Orots,  125  Mass.  232,  28  Am. 
Rep.  231;  GhanUer  v.  Robinson,  4  Exch.  168, 
168;  JS'ichdls  v.  MarOantf,  L.  R.  10  Exch.  259; 
BaU  V.  Aye,  99  Mass.  582,  97  Am.  Dec.  56; 
Shipley  V.  Fifty  Associates,  106  Mass.  194.  8 
Am.  Rep.  818;  Khron  v.  Brock,  144  Mass.  516, 
Gray  v.  Boston  Gas  Light  Co.  114  Mass.  149, 
19  Am.  Rep.  324;  Gray  v.  Harris,  107  Mass. 
492,  9  Am.  Rep.  61;  Smethurst  v.  Barton 
Square  Independent  Cong.  Church  Proprs.  2  L. 
R  A.  695,  148  Mass. 261;  Jager  v.  Adams,  123 
Mass  26,  25  Am.  Rep.  7. 

The  right  of  parties  to  recover  for  injuries  to 
the  soil  caused  by  excavations  on  adjoining 
lands  without  any  proof  of  negligence  is  in 
line  with  this  principle. 

Gilmore  v.  Driscoll,  122  Mass.  199,  23  Am. 
Rep.  312;  Foley  v.  Wyeth,  2  Allen,  181,  79  Am. 
Dec.  771. 

Tbere  are  cases  where  proof  of  the  occur- 
rence of  the  accident  and  Of  the  exercise  of 
-due  care  on  the  part  of  the  plaintiffs  is  prima 
facie  proof  of  the  defendant's  neirliffence. 

Feital  V.  Middlesex  H.  Co.  109' Mass.  405.  12 
Am.  Rep.  720;  White  v.  Boston  dt  A.  It,  Co, 
144  Ma.ss.  40  i;  Ware  v.  Gay,  11  Pick.  106; 
Moynihan  v.  Hills  Co,  146  Mass.  591 ;  Smith  v. 
Boston  Gas  Light  Co.  129  Mass.  818. 

The  request  correctly  stated  the  effect  of  the 
defendants'  knowledge,  or  want  of  knowledge, 
of  the  condition  of  the  chimney  as  to  its 
aafety. 

Oorham  ▼.  Gross,  125  Mass.  232,  28  Am. 
Rep.  284;  Currier  v.  Boston  Music  Hall  Asso. 
135  Mass.  414. 

Messrs.  Jackson,  Slade  A  Borden,  for 
defendants: 

The  plaintiffs'  request  for  a  ruling  calls  for 
the  application  of  tbe  doctrine  stated  in  lif/- 
lands  Y,  Fletcher,  L.  R.  8  H.  L.  830,  independ- 
ent of  anv  question  of  negligence  on  the  part 
of  the  defendants  or  any  one.  While  the  doc- 
trine of  that  case  has  been  referred  to  favor- 
ably in  decisions  by  this  court,  an  examination 
of  those  cases  shows  that  in  each  the  defend- 
aDt'.<«  liability  has  been  put  upon  the  ground  of 
negligence. 

Shipley  v.  Fifty  Associates,  106  Mass.  194,  8 
Am.  Rep.  818;  Gorham  y.  Gross,  125  Mass. 
^2,  2H  Am.  Rep.  234;  Smith  v.  Boston  Gas 
Light  Co.  129  Mass.  818;  BaU  y.  Nye,  99  Mass. 
582,  97  Am.  Dec.  56;  Smethurst  v.  Barton 
Square  Independent  Cong,  Church  Proprs.  2L. 
R  A.  695,  148  Mass.  261. 

While  the  mere  falling  of  the  chimney  may 
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[  have  raised  a  prima  fade  presumption  of  neg- 
I  ligence  on  the  part  of  the  defendants,  this  waa 
properly  met  by  evidence  in  rebuttal. 

White  V.  Boston  tA  A.  B.  Co.  144  Mass.  404; 
Slire\tsbury  v.  Smith,  12  Cush.  177. 

Under  the  declaration  and  in  view  of  the 
evidence  in  (his  case,  it  was  for  the  jury  to  say 
whether  in  the  construction  and  maintenance 
of  this  chimney  the  defendants  exercised  ordi- 
nary care  or  were  negligent. 

Bryant  v.  Bigelow  Carpet  Go.  181  Mass.  491; 
Gray  v.  Boston  Gas  Light  Co:  114  Mass.  149, 
19  Am.  Rep.  324;  Churc/iiU  v.  Holt,  127  Mass. 
165.  34  Am.  Rep.  355. 

The  ruling  asked  for  was  not  pertinent  to 
the  issue  and  should  not  have  Ix'en  allowed. 

Chandler  v.  Jamaica  Pond  Aqueduct  Corp, 
125  Mass.  544;  Wilson  v.  Lawrence,  189  Mass. 
318;  Pralt  v.  Amherst,  140  Mass.  167. 

Morton,  </.,  iclivered  the  opinion  of  the 
court : 

At  the  time  of  the  injury  complained  of 
the  defendants  owned  and  operated  a  saw  and 
planing  mill.  The  plaintiffs  occupied  a 
building  for  a  reed  and  harness  shop  on  the 
adjoining  premises.  In  connection  with  their 
mill  the  defendants  maiutained  a  chimney, 
which,  there  was  testimony  tending  tu  show, 
extended  about  40  feet  above  the  roof  of  the 
mill.  It  was  28  inches  by  32,  and  was  built 
of  a  single  course  of  brick,  about  4  inches 
thick,  and  was  stayed  on  three  sides,  and  not 
on  the  side  towards  tlie  plaintiffs.  Some  time 
during  the  night  of  March  9,  or  early  morn- 
ing of  March  10,  1891,  the  chimney  fell, 
crushing  in  the  roof  of  the  building  occupied 
by  the  plaintiffs,  and  injuring  machinery  and 
property  belonging  to  them.  The  defendants 
introduced  evidence  tending  to  show  that 
during  the  night  of  March  9th,  and  early 
morning  of  March  10th,  there  was  a  heavy 
gale,  the  wind  ranging  from  35  to  48  miles 
an  hour.  The  plaintiffs  introduced  testimony 
tending  to  show  that  gales  of  from  86  to  48 
miles  an  hour  wcru  not  infrequent  in  Fall 
River  during  the  spring  and  winter  months, 
and  that  the  wind  sometimes  atUiined  a 
greater  velocity,  having  reached  60  miles  an 
hour  three  times  during  the  two  years  prior 
to  the  trial.  There  was  testimony  tending 
to  show  that  the  defendants  caused  the 
chimney  to  be  examined  by  an  experienced 
mason,  who  pronounced  it  all  right,  and  that 
they  relied  on  his  opinion.  There  was  other 
testimony,  on  one  side  and  on  the  other^  as 
to  the  condition  and  safety  of  the  chimney, 
to  which  it  is  not  necessary  now  to  refer.  The 
plaintiffs,  in  substance,  requested  the  court 
to  instruct  the  jury  that  the  defendants  were 
bound  to  build  and  maintain  the  chimney  so 
that  it  would  not  fall  and  injure  their 
neighbors,  and  were  liable  unless  its-  fall  was 
the  result  of  inevitable  accident,  or  the 
wrongful  acts  of  third  persons,  which  they 
could  not  reasonably  anticipate,  and  that  in 
the  absence  of  such  proof  the  fact  that  it  fell 
was  sutHcient  evidence  of  negligence,  whether 
the  defendants  did  or  did  not  know  that  it 
was  unsafe.  The  court  declined  to  give  these 
instructions,  but  instructed  the  jury,  in  sub- 
stance, that  ordinary  care  was  the  test ;  that 
the  plaintiffs  must  show  that,  taking  into 
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account  the  location  of  the  chimney,  and  its 
proximity  to  the  property  of  the  plaintiffs, 
the  defendants  either  did  or  omitted  to  do 
something  which  an  ordinarily  prudent  man 
would  not  have  done  or  omitted  to  do ;  that 
the  defendants  would  not  be  liable  for  hidden 
defects,  which  could  not  be  discovered  by  the 
use  of  ordinary  care ;  and  that  the  fact  that 
the  defendants  employed  a  competent  me- 
chanic to  examine  the  chimney,  and  relied  on 
his  opinion,  might  l>e  considered  in  passing 
upon  the  question  of  ordinary  care. 

The  first  question,  and  the  fundamental 
one,  is,  What,  under  the  circumstances,  was 
the  duty  of  the  defendants  qiuxid  the  plain- 
tiffs in  regard  to  the  erection  and  maintenance 
of  the  chi mney  ?  As  compared  w i th  the  great 
majority  of  chimneys  in  cities  and  towns,  the 
chimney  was  carried  to  an  unusual  height 
above  the  roof,  though,  as  compared  with 
chimneys  built  for  manufacturing  establish- 
ments, or  the  hieh  buildings  in  large  cities, 
or  steeples  and  towers  on  churches  and 
similar  edifices,  it  was  not  uncommon,  ex- 
cept, perhaps,  in  the  mode  of  its  construc- 
tion. It  was,  however,  a  lawful  structure. 
There  is  no  law  forbidding  one  from  building 
to  anv  height  that  he  chooses  on  his  own 
premises,  and  there  is  nothing  to  show  that 
it  violated  any  city  ordinance.  But  it  evi- 
dently was  built  so  near  the  line  that,  when 
it  fell,  it  fell  onto  the  adjoining  premises. 
The  proximate  cause  of  its  fall  was  the  gale. 
If  the  gale  had  been  of  such  unprecedented 
force  that  the  experience  of  the  people  in 
that  vicinity  furnished  no  reason  to  antic- 
ipate its  occurrence,  then  the  doctrine  of  ids 
major  or  inevitable  accident  well  might  ap- 
ply. But  there  is  testimony  to  show,  not 
only  that  such  gales  were  not  infrequent  dur- 
ing the  spring  and  winter  months,  but  that 
they  sometimes  attained  a  greater  velocity. 
The  defendants  were  bound  to  have  regard  to 
these  facts,  in  building  and  maintaining 
their  chimney.  If  they  placed  or  maintained 
it  so  that,  if  it  fell,  it  would  fall  upon  and 
injure  the  adjoining  premises,  they  were 
bound,  in  the  exercise  of  proper  care,  to  con- 
struct it  so  that  it  would  withstand  any  gales 
which  experience  showed  reasonably  were  to 
be  anticipated  in  that  locality.  Gray  v. 
Harris,  107  Mass.  492,  9  Am.  Rep.  61.  To 
build  and  maintain  a  chimney  or  otbcr  struc- 
ture so  that  it  is  liable  to  be  blown  down  by 
a  not  infrequent  gale,  and  so  that,  if  it  is 
blown  down,  it  will  fall  upon  and  injure  a 
neighbor's  property,  is  like  maintaining  a 
building  so  out  of  repair  that  it  is  liable  to 
fall,  and  ultimately  does  fall  upon  and  in- 
jure the  adjoining  premises.  Such  a  build- 
ing clearly  would  be  a  private  nuisance.  The 
defendants  are  not  to  be  regarded  as  insurers, 
and  consequently  would  not  be  liable  if  the 
fall  occurred  through  a  hidden  defect,  which 
no  foresight  or  examination  could  have  dis- 
covered or  prevented.  And  their  liability 
may  not  be  like  that  of  those  who  keep  ani- 
mals whose  known  habit  is  to  stray ;  or  who 
keep  dangerous  animals,  which  are  a  source 
of  aanger,  in  themselves,  to  others;  or  who 
store  p:unpowder  in  thickly  settled  neighbor- 
hoods ;  or  who  blast  rocks  on  their  own  prem- 
ises, but  under  such  circumstances  that  the 
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flying  fragments  may  damage  others,   and 
who,  in  a  sense,  may  be  said  to  impart  to 
them  their  force  and  airection ;  or  those  who 
construct  buildings  so  that  they  will  dis- 
charge snow,  ice,  or  water  upon  adjoining 
premises,  or  upon  those  passing  in  the  street ; 
or  who  cause  noise  or  smoke  or  dust  or  fumes 
or  filth,  which  escapes  and  injures  the  health, 
or  materially  interferes  with  the  comfort  and 
enjoyment,  of  others.     But  parties  erecting 
upon  their  own  land  chimneys  or  walls  or 
other  structures,  so  situated  that  they  may 
fall  upon  and  injure  the  persons  or  property 
of  others,  are  bound,  at  their  peril,  to  use 
proper  care  in  their  erection  and  mainte- 
nance.    By  ^  proper  care"  is  meant  such  de- 
gree of  care  as  will  prevent  injuries  from 
any  cause  except  those  over  which  the  party 
would  have  no  control,   such  as  ifU  mq^r, 
acts  of  public  enemies,  wrongful  acts  of  tliird 
persons,  and  the  like,  which  human  foresight 
could  not  reasonably  be  expected  to  antici- 
pate and    prevent.      If,    for   instance,    one 
chooses  to  build  upon  a  quicksand  a  structure 
so  near  the  line  that  if  it  falls  it  will  fall 
upon  and  injure  the  adjoining  premises,  or 
to  hang  out  a  lamp  over  the  highway,  it  is 
reasonable  and  just  that  he  should  be  bound, 
at  his  peril,  to  use  all  known  devices  to  make 
the  foundation  secure,  or  to  keep  the  lamp 
from  falling.     The  duty  thus  resting  upon 
the  defendants  was  one  which  they  could  not 
fulfill   by  the  employment  of  a  competent 
mason  to  examine  the  chimney,  and  by  rely- 
ing upon  his  opinion.     As  far  as  it  went,  It 
was  an  absolute  duty;  and  nothing  short;  of 
actual   performance  of  it,  or  a  fall  of  the 
chimney  due  to  some  one  of  the  excepted 
causes,   would  excuse  them.     It  is  almost 
needless  to  add,  that  the  fall  of  the  chimney, 
unless  caused  by  some  one  or  more  of  the 
excepted  causes,  naturally  would  lead  to  the 
inference  of  an  omission  of  duty  In  building 
or  maintaining  it.     The  following  author- 
ities may  be  cited,  which  support,  in  whole 
or  in  part,  the  principles  above  laid  down 
as  applicable  to  this  case  (it  should  be  noted 
that  the  collection  is  not  intended  to  be  ex- 
haustive) :  Qorham  v.  Qron,  135  Mass.  232. 
28  Am.  Rep.  284 ;  Mafioney  v.   Libbey,    123 
Mass.  20,  25  Am.  Rep.  6 ;  Hears  v.  DoU,  185 
Mass.  608 ;  Wilson  v.  New  Bedford^  108  Mass. 
261,  11  Am.  Rep.  852 ;  BaU  v.  Nye,  99  Mass. 
582,  97  Am.  Dec.   56 ;  Khron  ▼.  Brock,  144 
Mass.  516,  Moreland  v.  Boston  A  P.  B.  Corp. 
141   Mass.    81 ;  Smethurst  v.  Barton  Square 
Independent  Cong,  Church  Proprs,  148  Mass. 
261,   2  L.  R.  A.  695;  Gray  v.  BosUm   Oa§ 
Light  Co.  114  Mass.  149,  19  Am.  Rep.  824 ; 
Nichols  V.  Marsland,  L.  R.  10  Exch.  255,  L. 
R.  2  Exch.  Div.  1 ;    Tarry   v.    Ashton,    L. 
R.    1     Q.    B.     Div.    814;    Nitro-Phosj)hats 
db  0.   Chemical  Manure    Co.  v.    London    db 
St,   K,  Docks   Co,  L.  R.  9   Ch.    Div.   515; 
Lawrence  v.  Jenkins,  L.  R.  8  Q.  B.  274 ;  Ben- 
sen  V.  Suaree,  28  How.  Pr.  511 ;  Mullen  v. 
8t.  John,  57  N.  Y.  567,  15  Am.  Rep.  580 ; 
Oagg  v.    Vetter,  41  Ind.  228,   18  Am.   Rep. 
822 ;  Scott  v.  Bay,  8  Md.  481 ;  Tiffin  y.  Me- 
Connack,  84  Ohio  St.  688,  82  Am.  Rep.  408 : 
Cooper  V.  RandaU,  58  111.  24;  Cahill  v.  EaH- 
man,  18  Minn.  824  (Oil.  292),  10  Am.  Rep. 
184 ;  Hannem  y.  P^nee,  40  Minn.  127 ;  Phinity 
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?.  Augtuta,  47  Ga.  260 ;  Georgetoum,  B.  d  L. 
R.  Co.  y.  Bogle;  9  Colo.  544 ;  Kinnaird  ▼. 
Standard  Oil  Oo.  S9  Ey.  468.  7  L.  R.  A.  461. 
8ee  also  Wood,  Nuisances,  8d  ed.  gg  109, 
110,  118,  119;  Pollock,  Torts,  898,  894.  It 
ii  also  to  be  observed — thoui!:h  we  do  not.  lay 
mach  stress  upon  it — that  there  is  nothing  to 
show  that  the  chimney  mif[:ht  not  have  been 
bailt  farther  from  the  plaintiff's  premises, 
or  of  a  less  height. 

The  remaining  question  is  whether  the  in- 
■traction  requestoa  by  the  plaintiff  was  suf- 
ficient to  call  for  an  instruction  as  to  the  rule 
of  responsibility  by  which  the  defendants 
were  bound.  We  think  that,  though  not 
expressed  with  entire  precision,  it  was. 
Though  the  plaintiffs  were  not  entitled  to 
have  the  instruction  given  as  requested,  they 
were  entitled  to  have  the  rule  of  law  applic- 
able to  the  case,  and  by  which  the  liability 
of  the  defendants  were  to  be  determined, 
stated.  Fo$8  v.  JHehardstm,  16  Oray,  808 ; 
Brightman  ▼.  Sde^,  97  Mass.  478 ;  King  v. 
JSitkdU,  188  Mass.  18.  For  reasons  already 
given,  the  instructions,  in  the  opinion  of  a 
majority  of  the  court,  did  not  adequately  ex- 
press the  duty  and  obligation  which  rested 
upon  the  defendants. 

BsLoeptioM  mutainod. 


William  MINOT,  Jr.,  et  a/.,  Exrs.,  etc,  of 
Cornelia  A.  G.  Winthrop, 

Eliza  C.  WINTHROP  et  al.,  AppU. 


6.   The  exemption  ftrom  •iieeee«loa*taxes 


'  Anna  O.  WILLIAMS,  Appt,, 
Charles  P.  BOWDITCH,  Exr.,  etc. 


Simeon  N.  WEST.  Ezr.,  etc.,  of  Richard 
Curtis,  Deceased, 

V. 

Henry  M.  PHILLIPS. 


r. 
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1.  A  reasonable  ezeifle  tax  on  the  trena- 
miaBion  of  deoedeots*  property  Is  not  in  violation 
of  ttae  rights  of  the  owner  as  a  necesBarylDCideot 
of  property. 

8*  Soeeeaslon  taxes  on  the  transmission  of 
decedents*  property  are  exctaes  rather  than  prop- 
erty taxes. 

8.  **  Commodities,'*  'vrhieh  are  the  sul^ 
Ject  of  reasonable  duties  and  ezoises,  un- 
der Const.,  part  2,  ohap.  1,  •  1,  art.  4.  include  the 
privilege  of  rraosmlttlng  and  receiving  property 
by  will  or  descent  on  the  death  of  the  owner. 

4.  A  dlstinetion  between  kindred  in  the 
direct  line  and  eoUateral  kindred  or 

strangers  in  blood  with  respect  to  exemptions 
from  the  rates  of  taxation  on  succession  to  prop- 
erty is  not  unreasonable  because  of  Inequality. 


$  lOtOOOf  without  regard  to  the  amount  of  any 
share  taken  by  any  petaon,  does  not  oonstltute 
such  an  Inequality  as  will  make  the  tax  uncon- 
stitutional on  the  ground  that  it  Is  unreasonable. 

6.  The  annuitant  must  bear  the  loss  of 
the  reduction  of  his  income  by  reason  of 
the  immediate  deduction  from  the  principal  of 
the  tax  upon  the  remainderman  as  provided  by 
Statute  1801,  chap.  425,  In  the  absence  of  any  pro- 
vision In  the  win  for  reimbursing  him,  although 
his  Interest  Is  not  subject  to  taxation. 

7.  Thel  entire  tax  upon  an  annuitant 
must  be  deducted  as  soon  as  the  annuity  be. 
comes  payable  under  Stat.  lS01,ohap.  4%,  although 

:  the  llrsc  pasrment  or  payments  will  be  thereby  ex- 
hausted. 


8.  The  eharitable*  educational*  or 
liffious  societies  exempt  by  law  flrom 
taxation*  which  the  Succession  Tax  Law  of 
IHQI,  chap.  426),  exempts  from  Its  provisions,  are 
such  as  are  exempt  by  the  laws  of  Maasaohusetts. 

iLaihrop^  J.,  dlmentti 

(October  17, 1804.) 

R£POKT  by  the  Superior  Cpurt  for  Norfolk 
County  for  the  opinion  of  the  Supreme 
Judicial  Court  of  an  appeal  by  defendants  from 
a  decree  of  the  Probate  Court  fixing  the  amount 
of  succession  tax  to  be  paid  in  the  distribution 
of  the  estate  of  Cornelia  A.  6.  Winthrop,  de- 
ceased.   Modified  and  a  finned, 

APPEAli  by  plaintiff  from  a  Judgment  of  the 
Superior  Court  for  Suffolk  County  in  favor 
of  defendant  in  an  action  brought  to  recover 
a  legacy  from  "which  the  executor  claimed  a 
right  to  deduct  the  amount  of  the  succession 
tax.    Affirmed, 

REPORT  by  the  Superior  Court  for  Bristol 
County  for  the  opinion  of  the  Supreme 
Judicial  Court  of  an  appeal  by  the  legatees  un* 
der  the  will  of  Richard  Curtis,  deceived,  from 
a  decree  of  the  Probate  Court  permitting  the 
executor  to  reserve  out  of  their  legacies  the 
amount  of  the  succession  tax  imposed  by  the 
statute.    Affirmed. 

The  facts  sufficiently  appear  in  the  opinion. 

Meurt.  W.  Q.  Rnsaeli  and  Jabea  Fox, 
for  appellants: 

The  court  must  find  either  that  the  act,  so 
far  as  it  relates  to  the  taxation  of  estates  in  re- 
mainder, is  inoperative  because  it  cannot  he 
carried  out  without  violating  a  clearly  ex- 
pressed intent  of  the  statute,  or  that  the  collec- 
tion of  the  tax  must  be  postponed  under  the 
authority  given  to  the  judge  of  probate  under 
section  18  of  the  Act,  until  the  remainder  falls 
into  possession,  as  has  been  held  in  case  the 
remainder  is  contingent. 

Re  Cager,  111  N.  Y.  848. 

Meears,  Hosea  M.  Knowlton,  Atty-Qen,, 
and  Geori^e  C.  Travis,  Aut,  Atty-Oen,,  for 
the  Commonwealth: 

With  the  single  exception  of  the  supreme 


NonL— The  alx>ve  ease  like  the  Maine  decision  in 
State  V.  Hamlin,  25  L.  B.  A.  088,  sustains  theconsti- 
tationality  of  a  suocesstoo  tax  on  the  mround  that 
it  is  an  ezdee  tax  rather  than  a  tax  on  property. 
The  Maasachasetts  court  Is  more  miarded  in  re- 
ipeci  to  the  question  of  the  right  to  transmit  prop- 
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erty  at  death  than  is  the  Maine  court.  As  to  the 
tax  on  continirent  estates  the  Massachusetts  deci- 
sion differs  from  the  New  York  decision  in  Be 
Roosevelt's  Estate,  25  L.  B.  A.  096«  which  permits 
the  tax  only  when  the  contingency  has  been  re- 
moved. 


See  also  28  L.  R.  A.  178;  30  L,  R.  A.  218;  39  L.  R.  A.  170;  40  L.  R.  A.  280;  41 
L.  R.  A.  446 ;  47  L.  R.  A.  525. 
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court  of  New  Hampshire  in  Gurry  v.  Spencer, 

61  N.  H.  624,  60  Am.  Rep.  837,  the  constitu- 
dooalitj  of  such  a  tax,  though  often  discussed, 
has  never  been  denied  by  aoy  court  of  final 
jurisdiction. 

Mnger  v.  Orima,  49  U.  S.  8  How.  490,  12  L. 
ed.  1168;  fieholey  v.  Bew,  90  U.  8.  23  Wall.  331, 
23  L.  ed  99;  WaVacs  v.  Jfj/ers,  4  L.  R  A.  171, 
88  Fed.  Rep.  184;  JSj/re  v.  Jacob,  14  Gratt.  422, 
73  Am.  Dec.  867;  I)/8on  v.  State,  28  Md.  677; 
State  V.  ValrympU,  3  L.  R.  A.  372,70  Aid.  294; 
Pallcn  V.  Wake  Covnty  Comra.  66  N.  C.  861; 
Be  McPhereon,  104  N.  T.  306;  Strode  ▼.  Com. 

62  Pa.  181. 

The  court  is  called  upon  to  determine 
whether  its  provisions  are  comprehensive 
enoue^b  *'to  adapt  themselves  to  new  institu- 
tioDS  and  conditions  of  society,  new  usages  and 
practices  as  tbe  progress  of  society  in  the  ad- 
vancement of  civilization  may  require." 

Com.  V.  Temple,  14  Gray,  69. 

When  the  department  of  government  which 
springs  immediately  and  directly  from  and  is 
responsible  to  the  whole  people  of  tbe  common- 
wealth has  given  its  sanction  to  alaw  prescrib- 
ing a  method  of  taxation,  a  subject  above  all 
others  within  its  special  and  exclusive  jurisdic- 
tion, every  presumption  is  in  favor  of  its  va- 
lidity. 

Com,  v.  PeopU^s  Five  Cents  Sav,  Bank,  5 
Allen,  428. 

Collateral  succession  to  property  by  inherit- 
ance or  legacy  is  a  privilege  of  the  law. 

3  Bl.  Com.  chap.  14,  §  3,  p.  10;  1  Co.  Litt. 
18J/  1  Co.  Litt.  140flr;  Encyclopedia  Britanni- 
ca;  Bnuvier,  Law  Diet. 

Under  tbe  feudal  system  the  right  to  dispose 
of  land  by  will  was  taken  away  and  the  son  of 
a  vassal  bad  no  right  of  succession  in  tbe  feud. 
Such  a  system,  however,  could  not  long  re- 
main intact,  and  it  was  soon  extended  so  that 
the  succession  passed  to  that  son  to  whom  the 
lord  was  willing  to  give  the  land. 

1  Gray,  Cases  on  Property,  p.  409,  note. 

Our  ancestors  in  emigrating  to  this  country 
brought  with  them  such  parts  of  the  common 
law  and  such  of  the  English  statutes  as  were 
of  a  general  nature  and  applicable  to  their  sit- 
uation. 

1  Kent,  Com.  473,  and  cases  cited  in  note  a 
to  the  5th  ed. 

Land  in  the  colony  of  Massachusetts  was 
bolden  of  the  king  in  free  and  common  socage. 

Lucas,  Chart.  36,  75;  note  on  Tenure  in  the 
United  States,  in  1  Gray,  Cases  on  Property, 
p.  407. 

The  Mas'^achusetts  bill  of  rights  guarantees 
to  every  ndan  the  "natural,  essential,  and  un- 
alienable" right  of  "acquiring,  possessing,  and 
protecting  property."  But  there  is  no  reserva- 
tion or  right  of  transmission  or  succession. 
After  the  adoption  of  the  constitution  these 
were  granted  by  the  legislature. 

As  to  wills,  Stat.  1783,  chap.  24,  as  to  in- 
heritance, Stat.  1783,  chap.  861. 

Succession  to  property  by  inheritance  and 
legacy  is  a  legislative  privilege  and  not  a  nat- 
ural right. 

2  Bl.  Com.  p.  10;  2  Kent,  Com.  12th  ed.  p. 
825;  Dos  Passes,  Collateral  Inheritance  Tax, 

S.   20,  and  cases  cited.     Brettun  v.  Fox,  100 
[ass.  234;  Afager  Y.Orima,4.9   U.  S.  8  How. 
490,  12  L.  ed.  1168;  WaUaee  v.  Alyere,  4  L.  R. 
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A  171,  88  Fed.  Rep.  184;  Eyre  ▼.  Jacob,  14 
Gratt.  422,  73  Am.  Dec.  867;  Peters  v.  Lvnch- 
bvrg,  76  Va.  927;  State  v.  Dalf-ymple,  3  L.  R. 
A.  872,  70  Aid.  294;  Pullen  v.  Wake  Omvty 
Comrs.  66  N.  C.  861;  Strode  v.  Com.  52  Pa. 
181;  Be  SwifVs  EstaU,  18  L.  R.  A.  709,  187 
N.  Y.  77;  Curry  v.  Spencer,  61  I?.  H.  624,  60 
Am.  Rep.  837. 

The  privilege  of  succession  and  property  is  a 
commodity  within  the  meaning  of  that  word 
as  used  in  the  constitution. 

Dowel],  History  of  Taxation,  in  England, 
vol.  1,  p.  127,  speaks  of  commodity  as  '*being 
a  wide  term,  including  any  interest, ad  vantage, 
or  profit." 

The  right  or  privilege  under  the  law  of  suc- 
cession by  inheritance  or  legacy  is  a  privilege 
granted  by  tbe  law  that  in  its  nature  is  gninf  uL 
It  is  therefore  a  commodity  created  by  tbe  leg- 
islature, upon  which  the  state  has  the  right  to 
levy  a  duty. 

This  application  of  the  term,  slthough  new 
in  Massachusetts,  is  strictly  in  line  with  the 
definitions  given  to  it  in  the  adjudications  of 
this  court 

Porttand  Bank  v.  Apthorp,  12  Mass.  253; 
Com.  V.  People's  Five  Cents  Sat.  Bank,  5  Allen, 
428;  Oliver  v.  Washington  Mills,  11  Allen,  268; 
Com.  V.  Hamilton  Mfg.  Co.  12  Allen,  298;  Com. 
V.  Provident  Inst.  Jfor  Savings,  12  Allen.  312; 
AttyOen.s.  Bay  State  Min.Co.  99  Mass.  150,  96 
Am  Dec.  717;  Com.  v.  Lancaster  Sac.  Bank, 
123  Mass.  498;  Connecticut  Mut.  L.  Ins.  Co. 
V.  Com.  133  Mass.  161;  Qleason  v.  McKay,  134 
MasH.  419. 

The  only  limitation  which  has  been  put  upon 
the  construction  of  the  word  ''commodity"  in 
our  courts  is  that  it  shall  be  held  to  signify 
only  such  franchises  or  privileges  as  are  created 
by  the  legislative  enactment. 

GUason  v.  McKay,  svpra. 

The  legislature  has  power  to  impose  an  ex- 
cise upon  any  franchise  or  privilege  conferred 
by  or  exercised  within  the  commonwealth;  and 
the  power  to  determine  what  callings,  fran- 
chises, or  privileges,  or  to  use  the  words  of  ihe 
constitution  **commodities,"  shall  be  subject  to 
an  excise,  belongs  exclusively  to  the  legisla- 
ture. 

Connecticut  Mut.  L.  Ins.  Co.  y.  Com.  supra. 

This  statute  is  to  be  construed,  not  as  im- 
posing a  property  tax,  but  nn  excise. 

Ibid.;  Com.  v.  People's  Five  Cents  Sav.  Bank, 
Att'Qen.Y.  Pay  State  Min.Co.,  Com.v.  Hamilton 
Mfg.  Co.,  State  v.  Dairy mple  and  Eyre  v.  Jacob, 
supra;  Miller  v.  Com.  27  Gratt.  110;  Schooljield 
V.  Lynchburg,  73  Va.  866;  Be  Swiff s  EstaU, 
supra;  Be  Knoedler^s  Will,  140  N.  Y.  877;  Be 
Merriam's  Estate,  141  N.  Y.  479;  Provident 
Inst,  for  Savings  v.  Massachusetts,  78  U.  8.  6 
Wall.6ll,  18  L.  ed.  907;  PullenY.  Wake  County 
Comrs.  and  Oliver  v.  Was/iington  Mills,  supra; 
Rittinger^s  Estate,  129  Pa.  338;  SchoUy  Y.Bere, 
90  U.  S.  28  Wall.  331.  347,28  L.  ed.  99.  101; 
Wallace  v.  Myers,  supra. 

Excise  taxes  are  not  required  to  be  propor- 
tional. 

Oliver  v.  Washington  Mills^  Portland  Bank  v. 
Aptharp,  Com.  v.  People's  Five  Cent»  Sav.  Bank, 
Connecticut  Mut.  L.  Ins.  Co.  v.  Com.  and 
Provident  Inst,  for  Savings  ▼.  Massacliusetts, 
supra. 

if  the  payment  of  a  tax  on  the  estate  in  ro- 
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viainder  wflt  red  ace  the  fund  to  that  the  in- 
come which  Robert  C.  Winthrop  would  other- 
wise receiYe  will  be  impnired,  the  interest  in 
the  fund  is  still  subject  to  the  tax. 

It  can  be  held  that  the  act  contemplates  and 
makes  such  a  reduction  lawful. 

Ee  Johnson,  6  Dem.  146;  Es  Peek,  24  Abb. 
K.  G.  366,  note. 

The  words  "by  law^  mean  the  law  of  the 
state  in  which  the  corporation  is  chartered. 

Catlin  ▼.  Trinity  CoUege  Trustees,  8L.  R.A. 
206,  118  N.  Y.  138;  Be  Vassar,  127  N.  Y.  1; 
Be  Primers  Estate,  18  L.  R.  A.  713,  186  N.  Y. 
347. 

Field,  Oh.  J.,  delivered  the  opinion  of 
the  court : 

All  these  cases  involve  the  constitutional- 
ity of  Stat.  1B91,  chap.  425.     The  objections 
urged  against  this  statute  are  that  the  ri^tit 
of  succession  to  property  ou  the  death  of  the 
owDer  is  a  necessary  incident  of  property 
which  is  protected  by  the  constitution  of 
Massachusetts ;  that  a  tax  upon  such  succes- 
sion is,  in  effect,  a  tax  upon  the  property, 
aod  is  subject  to  the  limitations  put  upon  a 
tax  upon  estates  by  the  constitution ;  that  if 
such  a  tax  is  not  a  tax  upon  property,  but 
an  excise  upon  the  right  of  succession,  this 
right  cannot  be  considered  as  **  goods,  wares, 
merchandise  and  commodities,^  within  the 
meaning  of  these  words  in  the  constitution 
(part  2,  chap.  1,  g  1,  art.  4)  ;  and  that  even 
if  the  right  can  be  considered  as  a  commod- 
ity, the  tax  imposed  by  the  statute  is  un- 
reasonable, because  the  statute  is  unequal  in 
its  operation,  and  makes  arbitrary  distinc- 
tions between  those  persons  and  estates  tliat 
are  and  those  that  are  not  subiect  to  its  pro- 
visions.    The  attorney- general  concedes  that 
the  tax  imposed  by  the  statute  is  invalid  if 
it  is  a  tax  on  property  or  estates.     He  con- 
tends that  the  tax  is  an  excise ;  that  the  suc- 
cession to  property  on  the  death  of  the  owner 
is  a  privilege  created  b^  law  and  a  com- 
modity within  the  meaning  of  the  constitu- 
tion ;  and  that,  as  an  excise,  the  tax  is  rea- 
sonable.    Stat.  1891,  chap.  425,  purports  to 
be  a  statute  imposing  a  tax,  and  we  think  it 
apparent  that  the  legislature,  in  passing  it, 
intended  to  act  under  the  authority  granted 
to  the  general  couit  by  the  constitution  to 
impose  and  levy  taxes.     This  authority  is 
found  in  the  constitution    (part  2.  chap.    1, 
§  1,  art.  4),  and  is  full  power  and  aurliority 
"to  impose  and  levy  proportional  and  rea- 
sonable assessments,  rates,  and  taxes,  upon 
all  the  inhabitants  of,  and  persons  resident 
and  estates  lying  within,  the  said  common- 
wealth ;  and  also  to  impose  and  levy  reason- 
able duties  and  excises  upon  any  produce, 
goods,   wares,    merchandise,  and  commodi- 
ties,   whHtsoever,    brought  into,    produced, 
manufactured  or  being  within  the  same ;  to 
be  issued  and  disposed  of  by  warrant,  under 
the  hand  of  the  governor  of  this  common- 
wealth for  the  time  being,  with  the  advice 
and  consent  of  the  council,  for  the  public 
service,  in  the  necessary  defense  and  sup- 
port of  the  government  of  the  said  common- 
wealth, and  the  protection  and  preservation 
of  the  subjects  thereof,   according  to  such 
sets  as  are  or  shall  be  in  force  within  the 
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same."  The  constitution  also  provides  aa 
follows:  ''And  while  the  public  charges  of 
government,  or  any  part  thereof,  shall  be  as- 
sessed on  polls  and  estates,  in  the  manner 
that  has  hitherto  been  practiced,  in  order  that 
such  assessments  may  be  made  witli  equal- 
ity, there  shall  be  a  valuation  of  estate* 
within  the  commonwealth,  taken  anew  once 
in  every  ten  years  at  least,  and  as  much  oft- 
ener  aa  the  general  court  shall  order."  In* 
the  constitutional  convention  the  committee 
appointed  to  prepare  a  declaration  of  rights* 
and  a  frame  oi  a  constitution  reported  a  draft 
of  a  constitution  which  gave  to  the  general 
court  in  the  matter  of  taxation  only  the  au- 
thority *'to  impose  and  levy  proportional 
and  reasonable  assessments,  rates  and  taxes, 
upon  all  the  inhabitants  of,  and  persons  resi- 
dent, and  estates  lying,  within  the  said  com- 
monwealth, .  .  .  and  upon  all  e^tatea 
within  the  same,  to  be  issued  and  dispoaed 
of  by  warrant,"  etc.  This  was,  in  efffct, 
the  same  as  in  the  province  charter.  This 
draft  also  contained  the  following  provision : 
"And  that  public  assessments  may  be  made 
with  equality  there  shall  be  a  valuation  of 
estates  within  the  commonwealth  taken  once 
in  every  ten  years  at  least. "  Journal  of  Con- 
vention 1779-80,  p.  108,  chap.  2,  g  3,  of  the 
Draft.  In  the  convention  the  paragraphs 
above  quoted  were  referred  to  committees, 
who  reported  them  in  the  form  in  which  they 
stand  in  the  constitution.     Id.  pp.  61-63. 

Under  the  province  charter,  the  general 
court  had  laid  imposts  and  excises,  in  addi- 
tion to  taxes  and  assessments,  upon  the  per- 
sons and  estates  of  the  inhabitants ;  but  it  is 
evident  that  the  framere  of  the  constitution 
intended  that  the  authority  to  do  this  should 
be  express.  But  neither  in  the  province  nor 
in  England  had  there  been  a  tux  on  legacies 
and  iimeriranoes  at  the  time  when  the  con- 
stitution was  adopted,  although  it  was  a 
form  of  taxation  which  had  been  u»ed  on  the 
continent  of  Europe.  See  The  Inheritance 
Tax.  by  Max  West,  vol.  4,  No.  2,  of  tiie 
Studies  in  ilistory.  Economics,  and  Public 
Law  of  Columbia  College;  Smith,  Wealth 
of  Nations,  bk.  5,  chap.  2;  Dos  Pas^os, 
Collateral  Inheritance  Tax ;  Hanson,  Pro- 
bate, Legacy  <&  Succession  Duties. 

The  descent  or  devolution  of  property  on 
the  death  of  the  owner  in  England  and  in 
this  country  has  always  been  regulated  by 
law.  Wc  have  no  occasion  in  these  cases 
to  consider  whether  the  legislature  has  the 
power  to  make  the  commonwealth  the  uni- 
versal legatee  or  successor  of  all  the  property 
of  all  ita  inhabitants  when  they  die,  for  the 
purposes,  not  only  of  paying  the  publio 
charges,  but  also  of  distriinitinp;  the  prop- 
erty according  to  its  will  among  the  living 
inhabitants,  or  for  the  purpose  of  abolishing 
private  property  altogether.  We  assume  that 
under  the  constitution  this  cannot  be  done, 
either  directly  or  indirectly;  that  the  legis- 
lature cannot  so  far  restrict  the  rigiit  to  trans* 
mit  property  by  will  or  by  descent  as  to 
amount  to  an  appropriation  of  property  gen- 
erally; that  it  cannot  imp'se  a  tax  which 
shall  be  equivalent  or  almost  equivalent  to 
the  value  of  the  property,  and  cannot  so  limit 
the  persons  who  can  take  as  heirs,  devisees. 
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distributees,  or  legatees  that  the  great  mass 
of  all^the  property  of  the  inhabitants  must 
become  vested  in  the  commonwealth  by  es- 
cheat.   The  state  can  take  property  by  tax- 
ation only  for  the  public  service,  and  we  as- 
sume that  its  right  to  take  property,  if  any 
exists,  by  regulating  the  distribution  of  U 
on  the  death  of  the  owner,  is  limited  in  the 
same  manner,  and  that  this  right  must  be 
exercised  in  a  reasonable  way.    Under  our 
system  of  law,  the  right  to  make  a  will  or 
testament,  and  the  right  to  transmit  or  take 
property  by  descent,  are  now  mainly,  if  not 
wholly,  regulated  by  statute.     In  Mager  y. 
OHma,  49  U.  8.  8  How.  490-498,  12  L.  ed. 
1168-1170,  the  Supreme  Court  of  the  United 
States  says  of  a  statute  of  Louisiana :  "  Now, 
the  law  in  question  is  nothing  more  than  an 
exercise  of  the  power  which  every  state  and 
sovereignty  possesses  of  regulating  the  man- 
ner and  terms  upon  which  property,  real  or 
personal,  within  its  dominion,  may  be  trans- 
mitted by  last  will  and  testament  or  bv  in- 
heritance, and  of  prescribing  who  shall  and 
who  shall  not  be  capable  of  taking  it. "    In 
Brettun  v.   Fax,  100  Mass.   234,  this  court 
says :    *^  The  objection  of  the  respondent  that 
the  statute  could  not  constitutionally  limit 
the  owner's  power  of  testamentary  disposi- 
tion is  equally  novel  and  unfounded.     The 
power  to  dispose  of  property  by  will  is  nei- 
ther a  natural  nor  a  constitutional  right,  but 
depends  wholly  upon  statute,  and  may  be 
conferred,  tiUcen  away,  or  limited  and  regu- 
lated, in  whole  or  in  part,  by  the  legisla- 
ture ;  and  no  exercise  of  legislative  author- 
ity in  this  respect  is  more  usual  than  that 
which  secures  to  a  widow  a  certain  share  in 
the  estate  of  her  husband."    See  LoMty  y. 
Egan,  143  Mass.  389. 

If,  under  the  power  to  regulate  the  devolu- 
tion of  property  on  the  death  of  the  owner, 
the  legislature  cannot  take  away  altogether 
the  inheritable  quality  of  property,  yet  such 
regulations  as  are  thought  reasonable  con- 
cerning the  persons  who  can  take  or  trans- 
mit real  or  personal  property  by  will  or  in- 
heritance have  been  made  in  every  civilized 
state.  Taxes  on  legacies  and  inheritances  or 
on  succession  in  any  form  to  property  on  the 
death  of  the  owner  have  generally  been  con- 
sidered, not  as  taxes  upon  property,  but  as 
excises  upon  the  privilege  oi  taking  or  trans- 
mitting property  in  this  way.  The  decision 
in  Ourry  v.  Spencer,  61  N.  H.  624,  60  Am. 
Rep.  887,  that  a  statute  imposing  such  a  tax 
is  in  violation  of  the  constitution  of  New 
Hampshire,  goes  on  the  ground  that  the  tax 
is  not  proportional,  and  so  cannot  be  sup- 
ported as  a  tax  upon  propertv  under  the  con- 
stitution of  that  state,  which,  it  seems,  au- 
thorizes only  taxes  and  assessments  upon 
polls  and  property.  See  State  v.  United 
States  dt  Canada  Exp.  Go.  60  N.  H.  219.  The 
Constitution  of  the  United  States,  by  article 
1,  section  8,  provides  as  follows :  ''The  con- 
gress shall  have  power  to  lay  and  collect 
taxes,  duties,  Imposts  and  excises,  to  pay  the 
debts  and  provide  for  the  common  defense 
and  general  welfare  of  the  United  States ; 
but  all  duties,  imposts,  and  excises  shall  be 
uniform  throughout  the  United  States. "  Di  • 
rect  taxes  must  be  apportioned  among  the 
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several  states  according  to  the  respective 
numbers  of  their  inhabitants,  to  be  deter- 
mined as  provided  by  the  second  section  of 
the  same  article.     In  Scholey  v.  Bew,  90  U. 
S.  28  Wall.  881,  28  L.  ed.  99,  the  validity 
of  the  succession  taxes  imposed  by  the  United 
States  Statute  of  June  80,  1864,  as  amended 
by  the  Statute  of  July  13,  1866,  was  con- 
sidered.    18  Stat,  at  L.  287  et  teq.;  14  Stat, 
at.  L.  140  et  eeq.    There  was  no  room  for  any 
contention  that  the  congress  of  the  United 
States  could  regulate  in  the  states  tiie  trans- 
mission of  property  by  will  or  inheritance, 
and  the  question  was  whether  it  had  author- 
ity under  the  taxing  power  to  impose  such 
taxes.     The  decision  was  that  such  taxes 
were  not  direct  taxes,  but  excises  or  duties, 
and,  as  such,  within  the  authority  of  con- 
gress to  lay  and  collect  without  apportion- 
ment among  the  states.     The  decisions  gen- 
erally are  that  such  taxes  are  excises.     See 
Mager  v.  Qrima,  49  U.  S.  8  How.  490.   12 
L.  ed.  1168 :  Be  MePJverean,  104  N.  Y.  306 , 
Be  Swrn^B  Estate,  137  N.  Y.  77,  18  L.  R.  A. 
709 ;  A  Knoedler's  Will,  140  N.  Y.  877 ;  Wal- 
lace v.  Myers,  38  Fed.  Rep.  184,    4  L.   R. 
A.  171 ;   State  v.  Dali^mple,  70  Md.  294,  8 
L.  R.  A.  872;    l)/ion  v.   iiUU,  28  Md.  577; 
Byre  v.  Jacob,  14  Oratt.   122,  73  Am.   Dec. 
867;  PuUen  v.  Wake  County  Oomrs.  66  N. 
C.  861 ;   Dos  Passes,  Collateral  Inheritance 
Tax ;  Hanson,  Probate,  Legacy  A  Succession 
Duties. 

It  is  contended  that  the  authority  given 
in  our  constitution  to  the  general  court  is 
not  to  levy  duties  and  excises  generally,  but 
only  to  levy  duties  and  excises  "  upon  any 
produce,  goods,  wares,  merchandise,  and  com- 
modities, whatsoever,  brought  into,  pro- 
duced, manufactured  or  being  within  Uie* 
commonwealth.  The  excises  to  whi(^  the 
inhabitants  of  the  province  of  Massachusetts 
Bay  were  accustomed  were  taxes  in  the  nature 
of  license  fees  for  carrying  on  certain  kinds 
of  business,  taxes  on  the  sale  of  goods,  wares, 
and  merchandise,  such  as  intoxicating  liq- 
uors, tea,  coffee,  and  chocolate,  chinaware, 
etc. ,  and  stamp  taxes  on  legal  papers.  The 
words  ''produce,  goods,  wares  and  merchan- 
dise" **  brought  into,  produced,  or  bein^  man- 
ufactured'' within  the  commonwealth  are 
words  of  definite  meaning,  but  the  words 
*'any  commodities,  whatsoever,"  are  of  less 
certain  signification.  In  the  general  sense  a 
commodity  is  something  of  convenience,  ad- 
vantage, benefit,  or  profit;  and  in  a  special 
sense  a  commodity  is  something  produced  for 
use,  and  an  article  of  trade  or  commerce.  It 
has  been  decided  that  the  word  "commodi- 
ties, "  in  our  constitution,  is  not  used  in  this 
special  sense,  and  that  it  means  more  than 
** produce,  goods,  wares  and  merchandise." 
In  P&rtland  Bank  y.  Aptharp,  12  Mass.  252- 
256,  the  court  says:  ''The  term  'excise'  is 
of  very  general  signification,  meaning  trib- 
ute, custom,  tax,  tollage  or  assessment.  It 
is  limited  in  our  constitution,  as  to  its  opera- 
tion, to  '  produce,  goods,  wares,  merchandise 
and  commodities. '  This  last  word  will  per- 
haps embrace  everything  which  may  he  a 
subject  of  taxation,  and  has  been  applied  by 
our  legislature,  from  the  earliest  practice 
under  the  constitution,  to  the  privilege  of 
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using  particular  branches  of  business  or  em- 
ployment, as  the  business  of  an  auctioneer, 
of  an  attorney,  of  a  tavern  keeper,  of  a  re- 
tailer of  spirituous  liquors,  etc.  It  must 
have  been  under  this  general  term  'commod- 
ity* (which  signifies  convenience,  privilege, 
profit,  and  gains,  as  well  as  goods  and  wares, 
which  are  only  its  vulgar  signification)  that 
the  legislature  assumed  the  right,  which  has 
been  uniformly,  and  without  complaint,  ex- 
ercised for  thirty  years,  of  exacting  a  sum 
of  money  from  attorneys  and  barristers  at 
law,  vendue  masters,  tavern  keepers  and  re- 
tailers ;  for  every  man  has  a  natural  rifht  to 
exercise  either  of  these  emplovments  me  of 
tribute,  as  much  as  a  husband  or  mechanic 
has  to  use  his  particular  call  ing.  The  money 
required  of  them  is  not  a  proportional  tax, 
nor  is  it  an  excise  or  dut^  upon  produce, 
goods,  wares,  or  merchandise.  It  is  a  com- 
modity, convenience,  or  privilege,  which 
the  legislature  has,  by  contemporaoeous  con- 
struction of  the  constitution  assumed  a  right 
to  sell  at  a  reasonable  price ;  and,  by  parity 
of  reason,  it  may  impose  the  same  conditions 
upon  every  other  employment  or  handicraft. " 
It  was  held  in  this  case  that  the  statute  lay- 
ing a  tax  on  the  stock  of  a  banking  corpora- 
tion was  an  excise  on  the  franchise  or  em- 
Sloyment,  and,  as  such,  was  constitutional, 
ince  the  decision,  the  legislature  has  often 
imposed  excises  upon  the  franchises  of  cor- 
porations. See  (^m.  v.  p6ople*8  Five  C&rUs 
8av.  Bank,  5  Allen,  428 ;  Com,  v.  JjnoeU  Oas 
Light  Go.  12  Allen,  75;  (Jam.  v.  Hamilton 
Mfg.  Co.  Id.  298;  Cam.  v.  Provident  Jnst. 
for  Savings,  Id.  812 ;  Manufacturers  Ins.  Co, 
V.  Loud,  99  Mass.  146,  96  Am.  Dec.  715; 
AUyOen.  v.  Bay  State  Min.  Co.  99  Mass. 
148 ;  Com.  v.  Lancaster  Sav.  Bank,  128  Mass. 
403 ;  Com:  v.  Barnstable  Sav.  Bank,  126  Mass. 
526 ;  Connecticut  Mut.  L.  Ins.  Co.  v.  Com.  183 
Mass.  161.  In  Atty-Oen.  t.  Bay  State  Min. 
Co.,  supra,  the  court  says :  "It  is  not  merely 
the  creation  of  corporate  functions  and  priv- 
ileges, or  the  conferring  of  rights  and  fran- 
chises by  the  legislature,  whidi  entitles  the 
state  to  tax  the  possessor  of  such  privileges 
and  rights.  The  exercise  of  power  or  privi- 
leges, and  even  of  the  occupations  without 
especial  powers  or  privileges,  may  be  equally 
subjected  to  such  taxation,  under  the  con- 
stitutional authority  to  'impose  and  levy 
reasonable  duties  and  excises.'  It  was  so 
considered  in  the  case  of  Portland  Bank  v. 
Apthorp,  12  Mass.  252 ;  and  the  tax  of  1  per 
cent  laid  upon  the  capital  stock  of  the  bank 
was  justified  upon  principles  equallv  appli- 
cable to  individuals  transacting  similar  busi- 
ness, and  to  brokers,  auctioneers,"  etc.  In 
Com.  V.  Lancaster  Sav.  Bank,  supra,  the  court 
says :  **  A  duty  or  excise  may  thus  be  exacted, 
not  merely  upon  certain  articles  produced  or 
brought  into  the  state,  but  also  upon  any 
commodities  whatsoever.  'Commodity'  is 
a  general  term,  and  includes  the  privilege 
and  convenience  of  transacting  a  particular 
business ;  and  upon  persons  carrying  on  such 
business,  it  has  never  been  questioned  that 
the  legislature  may  levy  an  excise,  or  pro- 
vide that  a  license  must  be  obtained  in  order 
to  transact  it"  In  Qleason  v.  McKay,  134 
Mass.  419,  it  was  decided  that  Stat  1878, 
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chap.  275,  was  unconstitutional.  That  stat- 
ute attempted  to  apply  Stat.  1865,  chap.  288, 
''to  companies,  copartnerships  and  other  as- 
sociations havine  a  location  or  place  of  busi- 
ness within  this  commonwealth,  in  which  the 
beneficial  interest  is  held  in  shares  which  are 
assignable  without  consent  of  the  other  as- 
sociates specifically  authorizing  such  trans- 
fer." Stat  1865,  chap.  288,  imposed  an 
excise  tax  upon  the  franchises  of  certain  cor- 
porations. It  was  held  that  the  tax  intended 
to  be  imposed  by  Stat.  1878,  chap.  275,  was 
not  in  the  nature  of  a  license  fee  but  of  an 
excise  upon  a  franchise  or  privilege  and  that 
the  defendant  enjoyed  no  nanchises  or  priv- 
ileges conferred  upon  it  by  the  legislature. 
The  defendant  was  a  partDerahip  the  partic- 
ular feature  of  which  was  that  by  agreement 
between  the  partners  the  interest  of  each 
might  be  transferred  in  much  the  same  man- 
ner as  stock  in  an  incorporated  company. 
This  peculiar  feature  was  held  not  to  be  a 
"commodity"  within  the  meaning  of  the  con- 
stitution, it  is  to  be  noticed  tnat  the  tax 
intended  to  be  imposed  was  not  upon  a  busi- 
ness or  employment  The  statute  in  terms 
applied  only  to  certain  kinds  of  partnership 
leaving  other  partnerships  and  persons  doing 
the  same  kinds  of  busincps  untaxed ;  and  the 
partnerships  taxed  possessed  no  special  privi- 
leges derived  from  the  legislature.  In  Port- 
land Bank  v.  Apthorp  it  was  said  of  excises: 
"Taxes  of  this  sort  must  undoubtedly  be 
equal ;  that  is  they  must  operate  upon  all 
persons  who  exercise  the  employment  which 
IS  so  taxed. "  As  the  tax  considered  in  Olea- 
son  V.  McKay  was  not  upon  a  business  or 
employment,  and  as  there  was  no  franchise 
or  privilege  conferred  by  the  legislature, 
the  distinction  between  partnerships  with 
transferable  shares  and  those  without  ren- 
dered the  tax  unequal  and  unreasonable,  be- 
cause it  was  a  discrimination  founded  upon 
an  immaterial  fact.  See  Oliver  v.  Washing- 
ton  MiUs,  11  Allen,  268. 

When  the  constitution  of  Massachusetts 
was  adopted,  Massachusetts  was  in  many  re- 
spects an  independent  state,  and  the  legisla- 
ture could  lay  duties  and  imposts  on  im- 
ported goods,  wares,  and  merchandise,  as 
well  as  excises  on  domestic  goods,  wares, 
merchandise,  and  commodities,  and  taxes 
and  assessments  upon  the  persons  and  estates 
of  the  inhabitants.  The  Constitution  of  the 
United  States  took  from  the  states  the  right 
to  lay  imposts  and  duties  on  imports  and  ex- 
ports, but  it  did  not  affect  the  other  powers 
of  taxation  possessed  by  the  states,  unless 
they  interfered  with  the  powers  granted  to 
the  United  States.  The  language  of  the  con- 
stitution of  Massachusetts  is  general,  and 
may  well  be  held  to  authorize  the  laying  of 
excises  upon  all  such  gainful  employments 
and  privileges  as  are  created  or  may  be  regu- 
lated by  law,  and  commonly  have  been  con- 
sidered legitimate  subjects  of  taxation  in 
other  states  and  countries.  We  are  of  opin- 
ion that  the  privilege  of  transmitting  and  re- 
ceiving, by  will  or  descent,  property  on  the 
death  of  the  owner  is  a  "  commodity, "  with- 
in the  meaning  of  this  word  in  the  consti- 
tution, and  that  an  excise  may  be  laid  upon 
it    Although  Stat.  1891,  chap.  426,  in  form 
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imposes  a  tax  npon  the  property  which 
passes  in  the  manner  described  in  the  first 
section,  yet  the  tax  plainly  is  not  meant  to 
be  a  substitute  for  the  annual  tax  upon  es- 
tates, or  to  be  an  additional  tax  of  that  nat- 
ure. The  statute  can  only  take  effect  by  re- 
garding the  tax  as  an  excise,  and  the  statute 
should  be  so  construed  as  to  take  effect  if 
such  a  construction  reasonably  can  be  given 
to  it.  We  see  no  difficulty  m  doing  this, 
and  are  of  opinion  that  the  statute  was  in- 
tended to  impose  a  tax  in  the  nature  of  an 
excise. 

The  only  other  condition  expressed  in  the 
constitution  is  that  duties  and  excises  must 
be  reasonable.  In  Conriecticut  Mut.  L.  Ins, 
Co.  ▼.  Com,,  138  Mass.  161,  163,  the  court 
says:  **The  power  to  determine  what  call- 
ings, francliiscs,  or  privileges,  or,  to  use  the 
language  of  the  constitution,  'commodities, ' 
shall  be  subjected  to  an  excise,  and  the 
amount  of  such  excise,  belongs  exclusively 
to  the  legislature.  The  provision  that  it 
must  be '  reasonable'  was  not  designed  to  give 
the  judicial  department  the  right  to  revise 
the  decisions  of  the  legislature  as  to  the  pol- 
icy and  expediency  of  an  excise.  Great  lati- 
tude of  discretion  is  given  to  the  legislature 
in  determining,  not  only  what  commodity 
shall  be  subjected  to  excise,  but  also  the 
amount  of  excise,  and  the  standard  or  meas- 
ure to  be  adopted  as  the  foundation  of  the 
proposed  excise.  The  court  cannot  declare 
a  tax  or  excise  illegal  and  void,  as  being 
unreasonable,  unless  it  is  unequal,  or  plainly 
and  grossly  oppressive,  and  contrary  to  com- 
mon right." 

The  tax  imposed  by  the  statute  we  are  con- 
sidering is  said  to  be  unequal,  because  it  is 
not  imposed  upon  all  estates  and  upon  all 
heirs,  devisees,  legatees,  and  distributees. 
To  make  a  distinction  between  collateral 
kindred  or  strangers  in  blood  and  kindred 
in  the  direct  line  in  reference  to  the  assess- 
ment of  such  a  tax,  either  by  exempting  the 
kindred  in  the  direct  line  or  by  imposing  on 
collaterals  and  strangers  a  higher  rate  of  tax- 
ation, has  the  sanction  of  nearly  all  states 
which  have  levied  taxes  of  this  kind.  It 
has  a  sanction  in  reason,  for  the  moral  claim 
of  collaterals  and  strangers  is  less  than  that 
of  kindred  in  the  direct  line,  and  the  privi- 
lege is  therefore  greater.  The  tax  imposed 
by  this  statute  is  uniformly  imposed  upon 
all  estates  and  all  persons  within  the  descrip- 
tion contained  in  it,  and  the  tax  is  not  plainly 
and  grossly  oppressive  in  amount. 

It  is  also  contended  that  the  tax  is  unrea- 
sonable on  account  of  the  exemption  con- 
tained in  the  proviso  of  the  first  section  of 
the  statute.  In  all,  or  nearly  all,  systems 
of  taxation,  there  are  some  exemptions,  but 
the  objection  here  is  that  estates  whose  value, 
after  payment  of  all  debts,  shall  not  exceed 
$10,000  are  exempt,  without  regard  to  the 
value  of  the  property  received  by  the  dev- 
isees, legatees,  heirs,  or  distributees.  It 
is  argued  that  the  excise,  if  upon  the  privi- 
lege of  taking  property  by  will  or  descent, 
should  be  the  same  whenever  the  privilege 
enjoyed  is  the  same,  in  kind  and  extent, 
whatever  may  be  the  value  of  the  estate,  and  I 
that  the  exemptions  should  relate  to  the  value  I 
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of  the  property  received  by  those  who  have 
the  privilege  of  receiving  it,  and  not  to  the 
value  of  the  estate.  But  the  ritrht  or  privi- 
lege tax  can,  perhaps,  be  regarded  either  aa 
the  right  or  privilege  of  the  owner  of  prop- 
erty to  transmit  it  on  his  death,  by  will  or 
descent,  to  certain  persons,  or  as  the  right  or 
privilege  of  these  persons  to  receive  the  prop- 
erty. The  tax.  too,  has  some  of  the  char- 
acteristics of  a  duty  on  the  administnition 
of  estates.  The  cost  of  administering  small 
estates  is  proportionately  greater  than  that 
of  administering  large  ones,  and  this,  of  it- 
self, particularly  in  intestate  estates,  oper- 
ates to  diminish  the  amounts  received  very 
much  as  a  tax  would.  The  statutes  of  the 
different  states  and  nations  which  have  levied 
taxes  on  devises,  legacies,  and  inheritances 
have  usually  made  exemptions,  and  these 
have  sometimes  related  to  the  value  of  the 
estates,  and  sometimes  to  the  value  of  the 
property  received  bv  the  heirs,  devisees, 
legatees,  or  distributees.  The  exemption  in 
the  statute  under  consideration  is  certainly 
large  as  an  exemption  of  estates;  but  it  la 
peculiarly  within  the  discretion  of  the  leg- 
islature to  determine  what  exemptions  should 
be  made  in  apportioning  the  burdens  of  tax- 
ation among  those  who  can  best  bear  tliem, 
and  we  are  not  satisfied  that  this  exemption 
is  so  clearly  unreasonable  as  to  require  us  to 
declare  the  statute  void.  The  result  ia, 

in  the  opinion  of  a  majority  of  the  court, 
that  in  Williams  v.  Botcditch  the  jvdQmerU 
rendered  for  tht  defendant  must  be  affirmed^ 
and  that  in  West  v.  Phillips  et  at. ,  as  ?m  ot/t&r 
cbjectum  has  been  taken  to  the  decree  of  t/ts  Prah 
bate  Coitrt,  the  decree  must  be  afflnued. 

In  Minot  v.  Winthrop  there  are  several 
remaining  questions. .  The  first  article  of 
the  will  of  Mrs.  Winthrop  is  as  follows: 
''First.  I  leave  to  my  husband,  Robert  G. 
Winthrop,  the  sum  of  ten  thoustmd  dollars, 
to  be  given  after  his  decease  to  his  daughter 
Eliza  C.  Winthrop."  etc.  Eliza  C.  Win- 
throp is  not  a  daughter  of  the  testatrix. 
This  is  a  bequest  of  the  kind  contemplated 
by  the  second  section  of  Stat.  1891,  chap. 
425.  The  last  clause  of  section  13  of  the 
Statute  is  as  follows :  **In  case  of  an  aimuity 
or  life  estate,  the  value  thereof  shall  be  de- 
termined by  the  so-called  actuaries*  com- 
bined experience  tables  and  four  per  cent 
compound  interest."  The  present  worth  of 
the  remainder  is  to  be  ascertained  by  deduct- 
ing the  value  of  the  life  estate  from  the  ap- 
praised value  of  the  property.  Id.  ^  3. 
The  flrst  article  of  the  will,  in  effect,  puta 
$10,000  in  trust,  to  pay  to  Mr.  Winthrop  the 
income  thereof  during  his  life,  and.  on  hia 
death,  to  pay  the  principal  to  his  daughter. 
The  statute,  we  think,  contemplates  that  the 
tax  sliould  be  computed  and  deducted  from 
the  principal  sum,  and  paid  over  to  the  trras- 
urer  of  the  commonwealth  "at  the  expiratiiin 
of  two  years  from  the  date"  of  the  executor's 
bond,  or  when  the  legacy  is  paid,  if  paid 
within  such  two  years.  The  consequence  of 
paying  the  tax  will  be  that  the  principal  of 
the  fund  will  be  diminished  below  the  sura 
of  $10,000,  and  the  income  from  tlie  fund 
will  be  proportionately  diminished.  Tlie 
legacy  to  Mr.  Winthrop  is  not  taxable  under 
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the  statute,  becftnse  he  !s  the  hiishand  of  the 
testatrix.  The  question  is  whether  Mr.  Win- 
throp's  lo89  of  income  is  to  be  made  up  to 
him  out  of  the  principal  of  the  fund,  or  out 
of  the  estate  generally,  or  is  it  to  be  borne 
by  him  as  a  coD^eauence  of  the  tax  levied 
on  the  legatee  of  the  remainder?  There  is 
nothing  in  the  statute  which  authorizes  im- 
posing upon  the  legatee  in  remainder  any- 
thing more  than  the  tax;  and  we  find  no 
warrant  in  the  statute  for  taking  any  part  of 
the  principal  of  the  trust  fund,  or  of  the  es- 
tate generally,  to  make  up  the  loss  of  the 
life  tenant.  There  is  no  provision  in  the 
will  for  making  good  this  loss  out  of  the  es- 
tate. We  think  that  Mr.  Winthrop  must 
bear  the  lost.  Perhaps  a  simpler  way  than 
that  prescribed  by  the  statute  would  have 
been  to  levy  the  tax  at  the  end  of  the  life 
estate  upon  the  whole  of  the  fund  to  be  paid 
to  ihe  legatee  in  remainder;  but  the  plan 
adopted  is,  we  think,  within  the  power  of 
the  legislature,  and  Mr.  Wintbrop  must  be 
held  to  take  his  life  interest  subject  to  the 
law.  While  legacies  to  a  husband  are  ex- 
empt from  the  tax,  the  cons<;quences  to  a 
tenant  for  life  of  imposing  a  tax  upon  a 
legatee  in  remainder,  and  deducting  it  from 
the  legacy,  must  be  held  to  have  been  in- 
tended, and  no  way  of  reimbursement  to  the 
tennnt  for  life  has  been  provided. 

By  the  sixth  article  of  tiie  will,  an  annuity 
of  15,000  is  given  to  the  cousin  of  the  testa- 
trix, Mrs.  Julia  G.  Irving.  The  statute  con- 
templates, we  think,  that  the  tax  should  be 
paid  out  of  the  annuity  as  soon  as  the  annuity 
becomes  payable,  and  at  the  time  when  pay- 
ments on  account  of  the  annuity  are  made. 
The  effect  of  this  construction  may  be  that 
the  first  payment  or  payments  on  account  of 
the  annuity  will  be  exhausted  by  the  tax. 
Other  methods  of  collecting  the  tax  might 
have  been  adopted,  such  as  collecting  the  tax 
on  each  payment,  and  deducting  it  from  such 
payment,  and  then  the  tax  would  be  col- 
lected proportionately  to  the  amounts  paid 
80  long  as  the  annuity  was  payable ;  but  the 
method  found  in  the  statute  is  one,  we  think, 
which  the  legislature  could  adopt. 

By  the  ninth  article  of  the  will,  the  testa- 
trix gave  to  the  Congregational  Church  and 
to  the  St.  John*s  Episcopal  Church,  in  Can- 
andaigua.  in  the  state  of  New  York,  $1,000 
each.  It  is  said  in  argument  that  the  prop- 
erty of  these  religious  societies  is  exempt 
from  taxation  by  the  statutes  of  the  state  of 
New  Y(irk.  Bee  N.  Y.  Stat.  1890,  chap.  553, 
S  1.  The  contention  of  the  attorney -general 
is  that  the  exemption  of  ''charitable,  educa- 
tional or  religious  societies  or  institutions, 
the  property  of  which  is  exempt  by  law  from 
taxation,"  found  in  the  first  section  of  Stat. 
1»01,  chap.  425,  is  confined  to  societies  the 
property  of  which  is  exempt  from  taxation 
by  the  laws  of  the  commonwealth.  We 
think  that  this  is  the  true  construction.  See 
Be  PHine'8  E^taU.  136  N.  Y.  847,  18  L.  R. 
A.  713;  Catlin  v.  Tnnity  College  Truntees,  113 
N.  Y.  133.  3  L.  R.  A.  206;  Healy  v.  Reed, 
153  Ma*^.  197,  10  L.  R.  A.  766. 

No  objection  by  any  one  has  been  made  to 
the  clauRe  of  the  decree  of  the  probate  court 
which  declares  that  **  no  tax  is  now  payable 
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in  respect  to  the  legacy  given  to  Antoinette 
Granger,  Isaphine  P.  Granger,  John  Win- 
tbrop, Robert  C.  Wintbrop,  Jr.,  and  Isabella 
C.  Wintbrop."  In  the  opinion  of  the  ma- 
jority of  the  court,  i?i«  clause  in  the  decree  of 
the  probate  court  in  Minot  v.  Winthrop  regnir- 
ing  the  loss  of  the  income  of  Robert  0.  Win- 
throp to  be  rnade  good  to  htm  out  of  the  fund 
of  S  10,000  being  first  stridden  out,  that  decree 
must  be  affirmed. 
Ordered  accordingly. 

Lathrop,  J. ,  dissenting : 

I  am  unable  to  concur  m  the  opinion  of 
the  majority  of  the  court.  It  proceeds  upon 
the  grounds  that  ^'the  privilege  of  transmit- 
ting and  receiving  by  will  or  descent  prop- 
erty on  the  death  of  the  owner  is  a  'commod- 
ity,' within  the  meaning  of  this  word  in  the 
constitution,''  and  that  the  tax  imposed  is  a 
reasonable  one.  I  differ  from  my  brethren 
on  both  grounds.  The  meaning  of  the  word 
"commodity"  was  first  defined  in  Portland 
Bank  v.  Apthorp,  12  Mass.  252,  as  meaning 
"privilege,  profit,  and  gains."  The  tax  in 
that  case,  which  was  upon  the  stock  of  banking 
corporations,  was  held  to  be  constitutional 
on  the  historical  ground  that  the  legislature 
had  exercised  the  right  for  thirty  years  of 
exacting  a  sum  of  money,  in  the  nature  of  & 
license,  from  those  carrying  on  certain  em- 
ployments ;  that  this  was  a  contemporaneoua 
construction  of  the  constitution,  and  waa 
therefore  justified ;  and  that  the  same  princi- 

f»le  applied  to  corporations  as  to  individuals, 
n  other  words,  the  word  "commodity"  waa 
held  to  mean  the  privilege  of  carrying  on 
business,  because  the  legislature,  both  before 
and  soon  after  the  framing  of  the  constitu- 
tion,  had  levied  an  excise  tax  on  certain 
classes  of  business.    In  all  the  subsequent 
cases  where  an  excise  tax  has  been  held  to 
be  constitutional,  the  decision  has  been  put 
upon  the  ground  that  the  tax  was  upon  the 
franchise  of  the  corporation ;  namely,  upon 
its  privilege  of  doing  business.     Com.    v. 
People's  Five  Cents  Sav.  Bank,  5  Allen,  428; 
Com.  V.  Lowell  Oas  Light  Co.  12  Allen,  75; 
Com.  V.  Ilamilion  iifg.  Co.  Id.  298 ;  Com.  v. 
Provident  Inst,  for  JSa tings.  Id.  312 ;    Manu- 
facturers Ins.  Co.  V.  Loud,  99  Mass.  146.  96 
Am.  Dec.  715;  Atty-Gen.  v.  Bay  State  Min. 
Co.  99  Mass.  148,  96  Am.  Dec.  717;  Com.  v. 
Lancaster  Sav.  Bank,  123  Mass.  498;    Com. 
V.  Barnstable  Sav.  Bank,  126  Mass.  526 ;  Con- 
necticut Mut.  L.  Ins.  Co.  V.  Com.  133  Mass. 
161.     In   Com.  v.  Lancaster  Sav.  Bank,  VZS 
Mass.  493,  by  the  terms  of  the  statute,  a  tax 
was  to  be  assessed  on  the  1st  day  of  May  on 
the  average  amount  of  deposits  for  the  six 
months  preceding  that  day.     In  the  preced- 
ing December  the  bank  was  restrained  by  an 
injunction  from  doing  further  business  and 
placed  in  the  hands  of  receivers.     Tlie  cor- 
poration was  not  dissolved  by  these  proceed- 
in  *rs,  and  it  was  contended  that  it  was  li- 
able to  pay  the  tax.     It  was,  however,  held 
that  the  tax  was  a  franchise  tax  upon  the 
privilege  of  doine  business,   and  tiuit,   aa 
the  bank  was  not  d^oing  business  on  the  1st 
day  of  May,  it  was  not  liable.     It  will  be 
noticed  in  the  case  last  cited  that  the  tax 
was  on  the  average  amount  of  deposits  dur- 
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log  the  six  months  prior  to  a  certain  day. 
DuriDg  some  of  these  months  it  had  received 
deposits,  but,  as  it  was  not  doing  business 
on  tiie  day  named,  it  was  held  not  to  be  li- 
able to  the  tax.  In  Oleason  v.  McKays  184 
Mass.  419,  the  legislature  sought  to  impose 
an  excise  tax  upon  copartnerships  **  in  which 
the  beneficial  interest  is  held  in  shares  which 
are  assignable  without  consent  of  the  other 
associates  specifically  authorizing  such  trans- 
fer.'' The  statute  was  held  to  6e  unconsti- 
tutional. Morton.  Ch,  c/.,  said:  *'The  im- 
f position  is  clearly  not  in  the  nature  of  a 
icense  fee,  but  is  an  excise  upon  a  franchise 
or  privilege.  The  right  to  levy  excises  upon 
franchises  has  never  been  extended  further 
than  to  corporate  franchises  specially  granted 
by  the  government,  or  enjoyed  or  exercised 
by  its  permission.  ...  If  this  tax  can 
be  upheld,  it  seems  to  us  that  the  necessary 
result  will  be  Uiat  the  legislature  has  the 
power  to  select  any  business,  occupation,  or 
calling  carried  on,  or  any  natural  right  en- 
joyed, under  the  protection  of  our  laws,  and 
impose  upon  it  at  its  will  a  special  tax  or 
excise.  This  would  be  extending  the  mean- 
ing of  the  word  *  commodities'  Beyond  any 
reasonable  limits.  Its  effect  would  be  to 
break  down  the  limitations  which  the  con- 
stitution intended  to  impose  upon  the  power 
of  the  legislature,  for  the  purpose  of  secur- 
ing the  end  that  all  sums  necessary  for  the 
defense  and  support  of  the  £[overnment  should 
as  far  as  practicable  be  raised  by  the  equal 
taxation  of  the  people."  The  case  last  cited 
seems  to  me  not  distinguishable  from  the 
case  at  bar.  I  am  also  unable  to  see,  if  the 
privilege  of  transmitting  and  receiving  by 
will  or  descent  property  on  the  death  of  the 
owner  is  to  be  considered  a  commodity,  why 
the  privilege  of  holding  property  cannot  be 
considered  a  commodity,  and  why  all  taxes 
cannot  be  levied  as  excise  taxes,  and  the 
burden  of  supporting  the  government  be  im- 
posed upon  one  class  in  the  community, 
without  regard  to  proportion  or  equality, 
and  thus  the  intent  of  the  constitution  be  en- 
tirely disregarded.  I  fail  also  to  see  how  the 
tax  sought  to  be  levied  by  the  statute  before 
us,  if  it  is  an  excise  tax,  can  be  regarded  as 
''reasonable."  This  word  has  always  been 
held  to  include  among  its  requirements 
equality.  Thus,  in  Portland  Bank  v.  Ap* 
thorp,  12  Mass.  252,  258,  it  was  said  by 
Parker,  Ch,  J,:  ''Taxes  of  this  sort  must 
undoubtedly  be  equal ;  that  is,  they  must 
operate  upon  all  persons  who  exercise  the 
employment  which  is  so  taxed.  A  tax  upon 
one  particular  moneyed  capital  would  uii*i 
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questionably  be  contrary  to  the  principles  of 
justice,  and  could  not  be  supported."  See 
also,  Oliver  v.  Washington  MilU,  11  Alleii, 
268,  280;  Oonnecticui  Mut.  X.  Im.  Ch.  T. 
Ckm.  188  Mass.  161. 

So  far  as  I  am  aware,  no  exoiae  tax  here- 
tofore passed  in  this  commonwealth  has  con- 
tained any  exemptions.  Assuming  that  rea- 
sonable exemptions  may  be  allowed,  it  seeois 
to  me  that  the  legislature,  in  the  statute  now 
before  us,  has  so  far  exceeded  its  powers  that 
the  exemptions  should  be  considered  as  un- 
reasonable, and  to  work  so  great  an  inequal- 
ity, that  the  act  should  be  pronounced  un- 
constitutional. Without  dwelling  upon  the 
exemption  of  direct  heirs,  and  of  charitable, 
educational,  or  religious  societies,  which 
appears  to  me  reasonable,  if  any  exemptions 
are  to  be  allowed,  it  seems  to  me  that  the 
proviso  at  the  end  of  the  first  section  is  en- 
tirely unreasonable.  This  provides  "  that  no 
estate  shall  be  subject  to  the  provisions  of 
this  act  unless  the  value  of  the  same,  after 
the  payment  of  all  debts,  shall  exceed  the 
sum  often  thousand  dollars."  The  effect  of 
this  is  to  throw  a  burdensome  tax  of  6  per 
cent,  equal  to  a  year's  income,  upon  a  class 
of  estates  small  in  comparison  with  the  large 
number  of  estates  yearly  administered  upon 
in  this  commonwealth.  In  other  states  of 
this  country,  whose  constitutions  allow  an 
excise  tax  of  this  nature,  there  is  no  exemp- 
tion in  some,  while  in  others  the  exemptions 
run  from  $250  to  $500,  and  in  none  does  it 
exceed  $1,000.  See  Dos  Passes,  Collateral 
Inheritance  Tax,  45  et  tea. 

There  is  also  another  diflSculty  to  which  I 
see  no  answer.  If  this  tax  is  to  be  considered 
constitutional,  on  the  ground  that  it  is  a  tax 
upon  the  privilege  of  taking  by  devise  or 
succession,  there  is  clearly,  on  the  fact  of 
the  act,  no  equality.  Suppose  A.  and  B. 
die  seised  of  separate  estates,  the  respective 
values  of  which,  after  payment  of  debts,  are 
$9,000  and  over  tlO.OOO.  A.  bequeaths  a 
legacy  to  C.  of  $5,000,  and  B.  bequeaths  a 
legacy  to  D.  of  the  same  amount.  C.  and 
D.  each  enjoy  the  same  privilege,  yet  C. 

Says  no  tax,  while  D.  pays  a  tax  of  $250. 
an  this  be  said  to  be  equal  or  even  reason- 
able? The  necessary  effect  of  the  tax  is  to 
produce  inequality;  and,  in  my  judgment, 
it  is  as  much  the  duty  of  the  court  to  declars 
the  statute  to  be  in  violation  of  the  consti- 
tution as  if  it  imposed  a  tax  upon  propertT» 
and  were  disproportionate,  as  was  done  in 
Chesfiire  ▼•  Berkshire  County  Oomre.  118  Masa^ 
386. 
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Henry  L.  BEAEES,  Rupt,    . 

V. 

FHCENO:  INSURANCE  CO..  Appt. 

a43  N.  Y.  40B.) 

Recovery  for  »  butlding  shattered  by 
licpbtning^  and  the  deetruetion  of  which 
Is  completed.bgr  a  hii^h  wind  miuc  be 
limited  to  the  direct  loss  caused  by  liffbtDinir,  ex- 
dadtDff  the  addltiooai  daaia«re  by  tbe  wind,  under 
e  policy  for  damage  by  liirbtninff.  but  expressly 
exeludintf  damage  by  oyolouei  tornado,  or  wind 
storm. 

(October  80, 180U 

APPEAL  bj  defendant  from  a  Jndgment  of 
the  General  Term  of  tbe  Supreme  Court, 
Second  Department,  affirming  a  judgment  of 
the  Orange  County  Circuit  in  favor  of  plain- 
tiff and  an  order  denying  a  new  trial  in  an 
action  brought  to  recover  tbe  amount  alleged 
to  be  due  on  a  policy  of  fire  insurance.  Be- 
tened. 
The  facts  sufficiently  appear  in  tbe  opinion. 
Mr,  William  Vanamect  for  appellant: 
The  parties,  knowing  that  buildings  struck 
by  lightning  were  liable  to  be  prostrated  by 
Wind  in  the  same  thunder  storm  and  that,  by 
the  general  terms  of  a  lightning  policy  the  in- 
surers might  be  held  liable  for  a  Ices  thus  orig- 
inaUng,  agreed  that  for  such  losses  the  party 
would  be  his  own  insurer. 


Tbe  damage  by  wind  is  witbin  tbe  terms  of 
the  exception  according  to  its  popular  mean- 
ing, as  well  as  its  grammatical  construction. 

8t,  John  V.  American  Mut,  Fire  d  Marine 
Jne.  Co.  11  N.  Y.  616;  Strong  v.  Sun  Mut, 
Int.  Co.  81  N.  Y.  108, 88  Am.  Dec.  242. 

Tbe  effect  of  the  fanciful  rule  of  damages 
laid  down  by  tbe  court  was  to  make  these  two 
causes  inter-dependent  and  inter-penetrating; 
to  blend  them  mdissolubly  in  tbe  minds  of  the 
Jury  and  to  obliterate  the  distinction  which  the 
contract  had  so  carefully  preserved. 

Sedgw.  Dam.  g  122;  Habcock  v.  Montgomery 
County  Mut.  Ine.  Co.  6  Barb.  687. 

The  policy  covers  only  direct  loss  and  dam- 
age caused  by  lightning  and  that  language  is 
quite  restrictive. 

Beaket  v.  Commercial  Union  Aemir.  Co.  47 
N.  Y.  8.  R  406;  Karibo  v.  Insurance  Co.  oj 
North  America^  15  Ins.  L.  J.  478;  Spenetey  v. 
Lancashire  Ins.  Co.  64  Wis.  488. 

The  duty  rests  upon  the  courts  to  so  con- 
strue the  exceptions  contained  in  policies  as  to 
give  them  some  force  and  effect 

Briqgs  v.  North  American  db  Mercantile  Ins, 
Co.  58  N.  Y.  447;  Everett  ▼.  London  Assur- 
ance, 19  C.  B.  N.  S.  126. 

Mr.  William  F.  O'Neill*  for  respondent: 

The  rule  that  the  contract  of  insurance 
should  be  construed  most  strongly  against  the 
company  should  be  applied  in  this  case. 

Bann  v.  Home  Ins.  Co.  of  Columbus,  59  N. 
Y.  887. 


HCfim,— Insurance  against  lorn  2>y  Hohtning» 
a.  Nature  of  ritfc. 
h.  Loeation  of  property* 
su  Nature  of  risk, 

Surprtolngly  few  decisions  have  yet  been  made 
en  the  subject  of  insurance  against  ligbtning.  Tbe 
present  case  of  Bxakvs  v.  Probnix  Ins.  Co.,  which 
is  one  of  insurance  limited  strictly  to  damages  by 
lightning,  iUustrates  tbe  difficulty  of  separating 
the  damages  caused  by  lightning  from  those  caused 
at  tbe  same  time  by  tbe  force  of  the  wind,  where 
lightning  is  not  followed  by  tire.  In  another  case, 
apparently  growing  out  of  the  same  state  of  facts, 
chat  of  Bealres  v.  GommeroiallUnion  Assur.  Co.,  47 
N.  Y.  8.  B.  408,  the  same  difficult  task  was  presented 
and  it  was  held  by  the  court  to  be  tbe  peculiar 
province  of  the  Jury,  not  reviewable  on  appeal,  to 
eay  how  much  damage  was  caused  by  lightning 
under  a  policy  strictly  limited  to  the  direct  loss 
oansed  by  lightning,  where  bams  were  destroyed 
without  any  fire  during  ;a  tornado  and  rain  storm 
accompanied  by  lightning  and  the  proof  of  the 
action  of  tbe  lightning  was  only  inferentlally 
drawn  from  evidence  of  the  appearance  and  effect 
of  heat  upon  the  soldering  of  tin  roofs. 

6o  In  the  case  of  Spensley  v.  Lancashire  Ins.  Co., 
M  Wis.  488,  it  was  held  a  question  for  the  jury 
whether  damage  was  caused  by  wind  or  electricity 
where  both  forces  were  present  and  either  might 
have  caused  the  damage. 

In  that  case  a  nonsuit  on  the  ground  that  there 
was  no  evidence  of  damage  caused  by  lightning 
was  held  error.  There  was  evidence  that  the  air 
was  very  calm  when  the  storm  cloud  was  approach- 
mr  and  calm  right  after  the  storm  came.  The 
eourt  said:  **Gan  we  say  that  the  condition  of  the 
atmosphere  immediately  before  and  after  tbe  de- 
fltmctlon;  tbe  hail  and  the  rain;  the  seared  condi- 
tkm  of  all  vegetation  about  the  building,  the  rend- 
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ing  of  the  oak  tree  a  few  feet  from  the  house;  the 
bolt  of  lightning  striking  dose  on  the  other  side;  the 
baU  of  fire  like  the  head-light  of  a  locomotive  at 
and  about  the  building  at  tbe  moment  of  destruc- 
tion; the  fire  in  tbe  basement  Immediately  after 
the  storm,  when  there  had  beenlno  Are  in  the 
trailding  immediately  before;  the  burned  condition 
of  Mn.  Walker,  who  was  in  the  house  at  the  time 
and  was  killed:  and  the  shattered,  splintered,  and 
powdered  condition  of  the  timbers  and  almost 
every  part  of  the  building.— did  not  tend  to  prove 
the  presence  of  disruptive  discharges  of  electricity 
as  an  active  agency  in  destroying  the  building?  It 
is  true  the  wind  was  present  in  terrible  force,  but 
that  increases  Instead  of  diminishing  the  probabil- 
ity of  the  presence  also  of  a  powerful  electrical 
force,  since  a  tornado  is  usually  accompanied  with 
lightning,  and,  as  counsel  admit,  was  a  component 
part  of  it  in  this  case.  Had  tbe  conditions  named 
existed  without  the  presence  of  severe  wind,  we 
apprehend  they  would  readily  have  been  attribu* 
table  to  the  effects  of  electricity.** 

The  decision  in  this  Wisconsin  case  is  that  a  pol- 
icy against  lose  or  damage  caused  by  lightning 
covers  all  known  effects  lof  electricity  coming 
under  the  general  bead  of  lightning,  and  it  is  not 
limited  to  damage  from  lire  caused  by  ligbtning. 

In  Karibo  v.  Insurance  Co.  of  North  America,  15 
Ins.  L.  J.  478  (Marion  County,  Ind.  Superior  Court, 
168ft),  which  was  an  action  on  a  policy  insuring 
against  fire  and  lightning,  it  was  shown  that  at  the 
destruction  of  the  building,  a  twit  of  lightning 
struck  the  house,  smashed  a  sewing-machine,  ren- 
dered unconscious  five  of  the  family,  charred 
clothing  in  the  wardrobe  and  [so  shattered  and 
weakened  tbe  structure  as  to  cause  it  to  fall 
upon  the  unconscious  occupants  and  thoroughly 
wrecked  the  building.  In  rebuttal  it  was  shown 
that  the  house  was  In  the  wake  of  a  severe  storm 
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The  language  of  the  policy  is  to  be  used  in 
its  ordinary  sense,  the  seui^e  In  which  people 
of  ordinary  understanding  would  see  it,  and 
not  in  the  sense  in  which  the  people  who  drew 
the  policy  understood  it,  or  would  const  rue  it. 

Htmnan  ▼.  MerchanU  Ins.  Co,  81  N.  Y. 
187,  87  Am.  Rep.  488. 

Bartlettt  /.,  delivered  the  opinion  of  the 
court: 

This  is  an  appeal  from  a  Judgment  of  the 
general  term  of  the  second  department  affirm- 
ing a  judgment,  and  from  an  order  denying 
a  new  trial  in  an  action  tried  at  the  Orange 
circuit,  in  which  the  luiy  rendered  a  verdict 
in  favor  of  the  plaintiff  xov.  the  sum  of  $1,100 
in  an  action  upon  a  policy  of  insurance  cover- 
ing the  plaintiff's  two  barns  and  contents,  lo- 
cated on  bis  farm,  about  a  mile  from  the  city 
of  Middletown.  The  plaintiff  claims  that  on 
Sunday,  the  lOth  of  August,  1890,  during  a 
severe  thunder  storm,  his  bams  were  struck 
by  lightning,  and,  by  reason  thereof,  were  de- 
stroyed, with  their  contents.  The  defense  in- 
terposed is  that  the  bams  and  contents  were 
swept  away  and  destroyed  by,  and  solely  in 
consequence  of,  a  violent  wind  storm,  tornado, 
or  cyclnne,  and  were  not  struck  by  lightning. 
Two  facts  are  admitted  in  this  case,— that  no 
one  saw  the  demolition  of  the  barns;  and  that 
there  was  no  actual  ignition,  fire  playing  no 
part  in  the  disaster.  The  plaintiff  secus  to  re- 
cover under  the  lightning  clause  in  the  policy, 
which  reads  as  follows,  viz.:  "Lightning. 
It  is  understood  and  agreed  that  this  policy 
shall  cover  any  direct  loss  or  damage  caused 


by  lightning  (meaning  thereby  the  commonly 
accepted  u^eof  the  term  'lightning,'  and  in  no 
case  to  include  loss  or  damage  by  cyclone,  tor- 
nado, or  windstorm),  not  exceeding  the  suoi 
ijsured,  nor  the  interest  of  the  insured  in  the 
property,  and  subject  in  all  other  respects  U> 
the  terms  and  conditions  of  this  policy."  The 
issue  thufl  presented  was  very  thoroughly  tried, 
and  resulted  in  a  direct  conflict  of  evidence. 
The  witnesses  for  the  plaintiff  testified  that 
there  was  abundant  evidence  that  the  build- 
ings had  been  struck  by  Itghtninir,  and  that 
the  wind  came  almost  immediately  after  the 
lightning  stroke.  The  witnepses  for  the  de- 
fendant lound  no  evidence  of  lii^htning.  There 
was  also  a  great  conflict  between  the  witne^^'ea 
as  to  the  force  of  the  wind  which  followed  the 
liiifbtning.  Some  of  plaintiff's  witnesses  said 
itVas  blowing  very  hard;  while  many  of  de- 
fendant's witnesses  described  the  force  of  the 
wind  as  being  very  unusual  and  severe,  doing 
great  damage  to  buildings  in  the  immediate 
neighborhood. 

It   seems  to  have   been    assumed   by  the 
'  learned  trial  ludgc  in  his  cliarge  to  the  jury 
I  tLat  it  might  oe  fairly  inferred  from  the  evi- 
I  dence  that  part  of  ihe  damage  wrou^iht  on  this 
I  occasion  was  due  to  the  wind.     It  becomes 
necessary  to  examine  this  charge,  as  the  de- 
fendant and  appellant  insists  that  it  contains 
legal  error,  which  must  lead  to  a  reversal  of 
the  judgment.     Near  the  opening  of  his  charge 
the  trial  judge  uses  this  laoguaee,  viz.:    "It  ia 
the  claim  of  the  plaintiff  that  these  buildins^s 
were  destroyed  by  lightning,  and  therefore  lie 
claims  that  they  come  within  the  clause  of  the 


and  that  the  circular  motloD  of  tbe  wind  caused 
the  building  to  fall  toward  the  west.  The  court 
instructed  tbe  Jury  among'  other  things  that  tbe 
defendant  would  be  liablei  wbocher  there  was  any 
fire  or  not  If  damage  came  by  llgntnlng  striking 
the  building;  and  If  lightning  entered  the  building 
causing  damage,  but  did  not  cause  tbe  building  to 
fall,  and  such  fall  was  occasioned  entirely  by  the 
wiud«  then  tbe  insurance  company  would  not  be 
liable  for  any  damages  that  came  to  piafntitf  by 
reason  of  such  fail  of  the  building,  but  would  only 
be  liable  for  such  part  of  tbe  injury  as  was  done 
by  lightning.  The  Jury  found  that  the  house  was 
destroyed  by  wind  and  not  by  llgbtnlng,  and  re- 
turned a  verdict  for  tbe  defendant. 

But  wbere  an  insurance  policy  is  llmfced  to  loss 
*'by  reason  or  by  means  of  fire,"  damages  caused 
by  lightning  witbout  any  combustion  is  clearly  cx- 
clufled  therefrom  by  tbe  terms  of  the  policy.  Ken- 
niston  v.  Merrimack  County  Mut.  Ins.  Co.  14  N.  H. 
841, 40  Am.  Dec  198. 

So  a  policy  of  insurance'  against  **flre  by  light- 
ning" cannot  cover  damages  caused  by  htrhtnlng 
without  ignition  or  combustion.  Bubcock  v. 
Montgomery  County  Mut.  Ins.  Co.  4  N.  T.  921^  af- 
firming 6  Barb.  637. 

And  under  the  charter  of  an  insurance  company 
authorizing  insurance  against  Are  whether  **by  ac- 
cident, llu-htning,  or  any  other  means,'* a  by-law 
recognizing  damages  from  Htrhtnlng  as  one  of  the 
risks  assumed,  imposes  no  obligation  to  pay  tor 
any  losses  occasioned  by  lightning  unless  thev  are 
caused  by  fire.  The  policy  will  not  cover  the  dam- 
ages caused  by  the  splintering  and  shattering  effect 
of  lightning  even  if  there  is  also  a  slight  burning 
which  constitutes  merely  nominal  damatres  from 
lire.    Andrews  v.  Union  Mut.  F.  Ins.  Co.  87  Me.  256. 

In  Home  Lightning  Rod  Co.  v.  Neff,  60  Iowa,  liS, 
a  seller  of  lightning  rods  by  sample  agreed  as  part 
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of  the  oontract'to  give  a  policy  of  insMrnnre  against 
liflfhtning,  and  it  was  held  that  compliance  with 
this  condition  as  well  as  tbe  furnishing  of  rods- 
like  tbe  sample  was  necessary  to  recover  on  the- 
contraot. 

In  Cole  Bros.  v.  Haven  (Iowa)  10  Ins.  L.  J.  156» 
which  was  an  action  upon  a  noti*,  defendant 
pleaded  that  it  was  given  for  an  insuiance  policy 
which  was  void.  The  note  was  for  tbe  purchase  of  a. 
lightning-rod.  and  the  dealer  had  agreed  to  pay  the- 
damages  resulting  from  lightning,  but  it  was  held 
that  suob  a  contract  was  not  insurance,  but  wa^  a^ 
guarantee  and  the  dealer  did  not  have  to  comply 
with  the  insurance  statute  relating  to  foreign  com- 
panies in  order  to  render  the  note  valid, 
b.  Location  of  property. 

Insurance  against  damages  by  ligb.  iiingto  borsca 
and  colD)  only  while  in  use,  or  running  in  ptistura 
or  yard  on  ihe  farm  of  the  Insured  in  a  ccriain 
town,  was  held  to  cover  the  animals  when  on  1hi.:X 
subsequently  leased  by  him  In  tbe  same  town  and 
not  to  be  limited  to  the  farm  owned  by  him  at  the 
time  when  the  policy  was  issued.  Boripht  v* 
Springfield  Fire&  Marine  Ins.  Co.  84  Minn.  3&S. 

A  brood  mare  killed  by  lightning  while  kept  lom- 
porarily  for  oonveoience  in  a  dilTerent  barn  fi-nai 
that  in  which  she  was  insured  by  a  policy  on  farm 
property  including  a  specified  tiaru  and  ^'livestock 
therein"  is  within  the  protection  of  the  poi'cy 
although  it  expressly  states  that  it  la  upon  the 
'^property  descrilxKi  in  tbe  places  herein  set  !•  i  h 
and  not  elsewhere."  DeGraff  v.  Queen  Ins.  Ca  88- 
Minn.  Sni. 

A  horse  killed  by  lightning  while  being  driv*»n  t4> 
mill  some  miles  from  tbe  owner^s  farm  is  witliia 
the  protection  of  a  policy  on  "live  stock  on  pnm- 
ises."  although  tbe  horse  was  purchnsc*!  atier  tli» 
policy  was  insued.  Mills  v.  Fuiiuer^s  lua.  Co.  8T 
Iowa,  400. 
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policy  wMch  does  cover  any  direct  loss,  wbich  | 
^oes  insure  him  against  direct  loss  or  damapre 
caused  by  lightiiintr.  It  is  the  coDtention  of 
the  defendani,  on  the  other  hand,  that  the  de- 
struction to  the  building  was  not  caused  by 
lightning,  but  was  caused  by  a  violent  wind- 
storm, by  some  denominated  as  a  *cycIone/ 
and  by  some  called  a  'tornado/  but  the  con- 
teniion  is  that  the  destruction  was  caused  by 
the  wind,  and  not  by  the  lightning.  If  it  was 
caused  by  the  wind,  tlien  the  loss  is  not  cov- 
ered by  this  policy,  as  you  see.  But,  if  it  was 
caused  by  the  lightning,  then  it  is."  To  this 
language  no  exception  could  be  properly 
taken,  but  later  in  his  chnrge  the  trial  judge 
stated  to  the  jury  as  follows,  viz.:  **lif  you 
find  that  this  building  was  destroyed  by  light- 
ning, then  you  will  have  to  tind  what  it  was 
that  wrought  the  damage,  because  there  was 
there,  as  you  will  probably  have  no  difficulty 
in  finding,  the  presence  of  a  high  wind;  and 
if  this  destruction,  if  part  of  this  destruction, 
was  wrought  by  the  wind,  then  it  is  not  de- 
struction or  damage  by  lightning.  But  there 
is  another  rule.  You  will  have,  in  the  con- 
sideration of  this  question  of  damages,  to  set- 
tle this  qutsiion  of  fact.  You  are  to  say 
whether  the  lightning  was  the  primary  cause, 
what  we  call  the  first  cause, — the  ap|)roximate 
cause,  as  we  call  it  in  law.  If  you  tind  it  was, 
then  you  may  attribute  the  loss  to  that,  al- 
though you  may  find  that,  by  reason  of  the 
presence  of  the  wind,  more  destruction  was 
wrought:  that  is  to  say,  that  the  roof  was 
blown  over  into  the  field;  that  the  destruction 


was  more  complete.  If  yoa  should  find  that 
the&e  buildings  were  struck  by  lightning,  that 
they  were  weakened  and  in  a  reeling  condition 
or  rent  apart  by  lightning,  and  moved  from 
the  foundation,  then,  without  the  presence  of 
wind,  that  would  have  stopped;  but  with  the 
presence  of  wind,  and  with  that  opening  in 
the  building  made  by  the  lightning,  that  they 
were  prostrated  by  the  wind,— if  you  find  that 
the  lightning  was  the  primary  cause  of  the  de- 
struction, then  you  may  allow  him  the  whole 
damage,  but  you  will  have  to  be  careful  about 
that  and  discriminate.  I  tbin'^  you  under- 
stand it.  If  that  was  the  prima ^y  cause,  and 
althousrh  the  wind  made  more  damage,  you 
may  allow  him  the  whole  of  his  loss,  as  though 
it  was  caused  by  lightning.'*  Tue  defendant's 
counsel  excepted  to  the  portion  of  the  charge 
to  quote  his  own  language,  "in  which  vour 
honor  charges,  in  substance,  that  if  the  light- 
ning was  the  primary  cause  of  the  loss,  and 
the  loss  was  accelerated  or  increased  by  wind, 
the  whole  damage  can  be  recovered."  He  also 
requested  the  court  to  charge  "that  if  light- 
ning struck  the  buildings,  and  did  some  dam- 
age, and  the  wind  came  on  and  did  the  main 
damage,  the  jury  must  strictly  confine  their 
verdict  to  the  actual  damage  done  by  the 
lightning,  and  cannot  give  a  verdict  for  the 
damage  done  by  the  wind."  This  request  was 
refused,  and  we  think  it  was  error.  The  light- 
ning clause  of  the  policy,  already  quoted,  is 
very  carefully  worded,  and  limits  the  liability 
of  the  company  to  the  direct  loss  caused  by 
lightning,  and  expressly  excludes  damage  by 


Horses  in  pasture  when  struck  by  liprhtnlnfr  are 
witbln  the  protectioD  of  a  policy  of  Insurance 
against  fire  and  lij^litning  on  such  horses  of  the  in- 
sured although  described  as  "all  contained  in**  a 
certain  barn  on  his  farm.  The  court  said:  **We 
have  here  a  farmer  iDSurlOfr  his  horses  against 
lightning,  fle  was  contracting  for  indemnity  in 
case  bis  horses  should  be  killed.  He  knew,  as 
every  man  of  average  Inteiligence  knowa,  that  the 
dangers  from  lightning  existed  almost  wholly  In 
the  summer  season.  That  is  the  period  in  the  year 
when  stock  of  all  kinds  upon  farms  is  left  in  the 
fields  much  of  the  time  by  day  and  by  night.  A 
policy  of  insurance  which  only  covered  stock  when 
In  the  barn  would  not  furnish  indemnity  and  no 
man  of  common  sense  would  insure  in  such  a  com- 
pany. Haws  V.  Fire  Asso.  of  Philadelphia,  lU  Pa. 
431. 

This  decision  is  followed  without  discussion  of 
the  Question  in  American  Cent.  Ins.  Co.  v.  Haws, 
20  W.  N.  C.  370. 

But  in  the  ease  of  Haws  v.  St.  Paul  Fire  &  Ma- 
rine Ins.  Co.,  2  L.  B.  A.  52, 180  Pa.  113,  by  a  bare 
majority  of  the  court,  these  cases  were  distln- 
guisbed  and  it  was  held  that  a  horse  killed  by 
lightning  while  in  pasture  was  not  protected  by  a 
policy  insuring  horses  with  other  personal  prop- 
erty as  *'all  contained  in  above  described  bam,** 
where  a  general  printed  clause  provided  that  the 
policy  would  not  cover  or  insure  personal  property 
of  any  kind  while  removed  from  the  particular 
building  therein  described.  The  court  attempts  to 
disUnguish  the  previous  cases  on  the  ground  that 
they  were  both  upon  horses  alone  and  that  the 
contract  was  inserted  into  a  printed  form  designed 
for  the  insurance  of  a  different  class  of  property. 
But  this  is  entirely  erroneous  as  applied  to  the 
case  of  American  Cent  Ins.  Co.  v.  Haws,  as  the 
policy  in  that  case  covered  various  kinds  of  per- 
•ooal  property  besides  horses,  and  in  the  body  of 
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the  policy  expressly  provided  that  the  insurance 
was  on  the  property  only  ** while  located  as  de- 
scribed herein  and  not  elsewhere "  and  that  it 
should  be  void  if  the  property  be  removed  to  "any 
other  building  or  location  than  that  described,** 
while  the  property  was  described  as  **all  con- 
tained" in  a  certain  bam.  There  would  seem  to  be 
no  reasonable  distinction  between  this  case  and 
that  of  Haws  v.  St.  Paul  Fire  ft  Marine  Ins.  Co., 
but  it  was  decided  entirely  on  the  autborit  v  of  the 
prior  case  of  Haws  v.  Fire  Asso.  of  Philadelphia, 
and  as  already  mentioned  a  large  minority  of  the 
court  dissented  from  the  attempt  to  distinguish 
that  case. 

Where  the  printed  part  of  the  policy  declares 
that  the  company  shall  not  be  liable  for  lose  by 
lightning  or  explosions  of  any  kind  unless  tire 
eusue?,  and  t^en  for  the  loss  by  or  damages  by  fire 
only,  but  a  clause  is  written  into  the  policy  stating 
that  it  will  "also  cover  loss  or  damage  by  lighmlng 
whether  fire  ensues  or  not,*^  the  written  clause  con- 
trols and  will  be  taken  to  express  the  real  inten- 
tion of  the  parties.  Haws  v.  St.  Paul  Fire  Marine 
Ins.  Co.  supra. 

A  horse  struck  by  Ughtning  a  short  distance  from 
a  bam  while  drawing  a  load  of  grain  Is  not  cov- 
ered by  insurance  upon  a  barn,  with  a  gross  sum 
on  "contents  therein"  as  the  "contents"  are  insured 
as  such  and  any  item  of  property  not  included  in 
that  designation  is  not  protected  by  the  policy. 
But  a  horse  bought  after  the  policy  was  issued  to 
take  the  place  of  one  previously  kept  within  the 
barn  is  within  the  protection  of  the  policy  wlien 
actually  in  the  barn.  Farmers  Mut.  F.  Ins.  Asso. 
of  Allen  County  v.  Kryder,  5  Ind.  A  pp.  430. 

For  other  cases  as  to  the  location  of  movable 
property  as  affecting  fire  insurance,  see  note  to 
Benton  v.  Farmers  Mut.  F.  Ins.  Co.,  ante^  p,  237. 
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i^clone,  tornado,  or  windstorm.  It  must  be 
admitted  that  the  duty  of  a  Jury  in  cases  of 
this  diaracter  is  difflcuU  to  perform.  If  a 
building  is  shattered  by  a  lightning  strolse, 
but  not  prostrated,  aod  a  moment  later  a  high 
wind  completes  the  work  of  destruction,  it  is 
not  an  easy  task  for  counsel  to  prove  the  plain- 
tiff's case^  or  for  the  jury  to  determine  the 
amount  of  recovery,  and  apportion  the  loss 
between  lightning  and  wind.  Courts  are  re- 
quired, however,  to  enforce  contracts  as  drawn 
by  the  parties;  and.  under  this  lightning 
clause  in  the  standard  policy.  Juries  must  be 
required  to  limit  the  recovery  of  plaintiff  to 
the  direct  loss  or  damage  caused  by  lightning. 

The  judgment  and  order  appealed  from  should 
he  reversed  and  a  new  trial  ordered,  with  costs 
to  abide  the  event. 

All  concur. 


Be  Application  of  the  City  of  BROOKLYN, 

Respt,, 

to  Acquire  the  Property 

and  Franchises  of  the  Long  Island  Water 

Supply  Company,  AppL 

a43  N.  7.  60&) 

!•  A  findings  upon  eTidence  of  the 
amount  of  compensation  for  property 
condemned*  by  the  court  belo  v  is  conclusive 
Id  the  New  Tork  court  of  appeals  unless  an  er- 
roneous rule  of  law  bas  l)een  followed. 

8*  An  exdnsive  prlvile^  or  ftranehise 

to  supply  water  to  a  town  or  village  is  notffiven 
by  mere  ffoneral  terms  in  a  statute  authorizincr 
incorporation  for  thatlpurpose,  so  as  to  preclude 
the  municipality  from  obtaining  water  from 
other  sources. 
8.  A  Tillage  does  not  enter  into  a  com- 
mon-law contract  bindings  itself  to  ob- 
tain water  exclusively  from  a  water  company 
by  virtue  of  giyinir  its  consent  to  the  application 
of  such  company,  as  required  by  the  New  Tork 
statutes  in  order  to  warrant  the  formation  of  the 
company  and  the  use  of  its  streets  for  its  pipes 

4*  The  provision  in  the  Brooklyn  An- 
nexation Act  of  1886  protecting  the  rights  of 
a  water  company  in  the  territory  annexed  unless 
the  city  chose  to  buy  the  property,  did  not  con* 
atitute  an  airreement  with  such  company,  and 
was  not  beyond  the  power  of  the  legislature  to 
repeal. 

6«  A  statute  authorising^  a  city  to  ac- 
quire the  property  of  a  water  com- 
pany* declaring  the  acquisition  to  be  in  the 
public  interest  and  for  the  pu)>lio  use,  is  not  un- 
constitutional because  of  its  failure  to  deslRnate 
the  particular  public  use  for  which  it  was  taken. 

6.  Condemnation  by  a  city  of  the  works 
and   franchise  of  a  water  company 

may  be  authorized  by  statute  on  the  ground  that 
it  is  for  a  public  use  of  a  higher  and  wider  scope. 

(November  27,  1894.) 


APPEAL  by  the  Long  Island  Water  Supply 
Company  from  an  order  of  the  General 
Term  of  the  Supreme  Court,  Second  Depart- 
ment,  reversing  an  order  of  a  Si^ecial  Term 
for  Kings  County  rejecting  the  report  of  com- 
missioners who  bad  been  appointed  to  assess 
the  damages  to  be  paid  to  the  appellant  upon 
the  condemnation  of  its  property  for  the  use 
of  the  city.    Affirmed, 

Statement  by  Gray*  J. : 

The  Long  Island  Water- Supply  Company 
was  incorporated  in  1881,  for  a  term  of  fifty 
years,  under  chapter  737  of  the  Laws  of  1873. 
and  the  acts  amendatory  thereof.  At  the  ti  me 
of  incorporation,  these  acts  constituted  the 
general  law  which  permitted  the  organiza- 
tion of  water- works  companies  in  towns  and 
villages  througliout  the  state.  As  a  pre* 
requisite  to  the  right  to  incorporate,  the 
promoters  were  obliged  to  apply  to  the  local 
authorities  of  the  town  or  village,  and  to 
state  in  the  application  certain  facts  relating 
to  the  persons  proposing  to  form  the  com- 
pany, the  pro|M>8ed  capital  stock,  the  number 
and  character  of  the  shares,  and  the  sourcea 
from  which  tho  water  is  intended  to  be  sup- 
plied. Such  an  application  was  made  to  the 
proper  authorities  of  the  town  of  New  Lots, 
and  it  was  properly  acted  upon  by  them  and 
granted.  The  certificate  was  thereupon  filed 
as  required  by  the  law,  and  the  water- works 
company  became  a  body  corporate,  having 
the  right  to  lay  pipes,  etc..  for  the  delivery 
of  water  in  the  public  streets  and  places,  and 
being  ^^  authorized  and  empowered  to  supply 
the  authorities  and  inhabitants  .  .  .  with 
pure  and  wholesome  water,  at  such  rates  and 
cost  to  consumers  as  they  shall  agree  upon.* 
Shortly  after  the  incorporation,  the  companj 
entered  into  an  agreement  with  the  town 
which  provided  for  the  laving  of  pipes  in  the 
streets  and  avenues,  to  the  extent  of  fifteen 
miles  thereof,  as  the  authorities  might  from 
time  to  time  designate,  and  for  the  erection 
of  hydrants,  etc.  The  cost  of  supplyins^ 
water  was  therein  limited  to  the  established 
charges  in  the  city  of  Brooklyn,  and  the  tenn 
of  the  contract  was  for  twenty- five  years, 
which  was  subsequently  extended.  Sub- 
sequently, and  in  1886,  chapter  835  of  the 
Session  Laws  of  that  year  was  passed,  which 
provided  for  the  annexation  to  the  city  of 
Brooklyn  of  the  town  of  New  Lots.  Au- 
thority'was  provided  in  that  act.  by  section 
5,  for  the  acquisition  by  the  authorities  of 
the  city  of  all  the  various  properties  and 
franchises  of  this  water  company,  by  agree- 
ment of  purchase,  or,  in  the  event  of  in- 
ability to  agree,  by  the  right  of  eminent 
domain,  to  be  exercised  within  two  years. 
By  another  provision  of  the  act  the  city  was 
inhibited  from  supplying  water  for  con- 
sumption within  the  territory  comprehended 
within  the  town  of   New  Lots  **  until  the 


Nora.— The  above  decision  makes  a  valuable  ad- 
dition to  the  subject  of  condemn iDg«  by  the  exer- 
cise of  eminent  domain,  property  already  devoted 
to  a  public  use.  The  decision  in  the  particular 
case  involved,  as  to  condemnation  by  a  city  of  the 
waterworks  of  private  corporation  engaged  in 
furnishing  a  water  supply  to  the  public  seems  to 
be  a  novel  one,  but  for  other  illustrations  of  the 
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condemnation  of  property  devoted  to  public  use, 
see  Mifflin  Bridge  Co.  v.  Juniata  Ck>unty  (Pa.)  13  L. 
R.  A.  431  (as  to  tall  bridges  taken  by  public),  Kansas 
City  V.  Kansas  City  Belt  R.  Co.  (Mo.)  10  L.  R.  A.  85 
(as  to  street  railroad  property  taken  by  street). 
See  alRo.  on  same  subject,  notes  to  Barre  U.  Co.  v. 
Montpelier  &  W.  R.  R.  Co.  ( VU  4  L.  U.  A.  785.  and 
Gary  Library  v.  Bliss  (Mass.)  7  L.  R.  A.  TGi. 


S(»e  also  27  L.  R.  A.  827;  29  L.  R.  A.  743;  34  L.  R.  A.  518,  567;  37  L.  R.  A. 
412;  44  L.  K.  A.  427;  40  L.  R.  A.  (187. 
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expintlon  of  the  charter  of  the  company,  or 
until  the  city  shall  purchase,  or  acquire  the 
property  of  the  company  as  in  the  next  sec- 
tion provided."  Nothing  in  the  direction  of 
an  acquisition  of  the  water  company's  prop- 
erties was  done  until  after  the  expiration  of 
tbe  period  of  two  years,  when.  In  1890,  an 
agreement  was  entered  into  for  their  purchase 
at  a  price  equal  to  the  sum  of  $1,250,000. 
This  contract  of  purchase  was  annul  1^,  as 
tbe  result  of  an  action  hrought  by  a  taxpayer 
of  the  city.  The  case  came  before  this 
court,  and  the  action  was  held  maintainable 
apon  the  sole  ground  that  the  authority  to 
purchase  did  not  outrun  the  two  years  men- 
tioned in  the  annexation  act.  Ziegler  y. 
Chapin,  126  N.  Y.  842,  849.  In  1892,  chap- 
ter  481  of  the  Session  Laws  of  that  year  was 
enacts,  which,  reciting  that  "the  public  in- 
terest requires  the  acouisition  by  the  city  of 
Brooklyn,  for  the  public  use,  of  the  resenrolr, 
wells,  machinery,  pipes,  franchises  and  all 
other  property  of  the  Long  Island  Water- 
Sapply  Company,"  authorised  the  city  "to 
acquire  the  same  for  such  use  by  condemna- 
tion. "  The  act  requ  i  red  the  proceed  i  ng  to  be 
instituted  by  the  presentation  of  a  petition 
to  the  supreme  court,  which  should  describe 
the  property,  name  the  owners  and  any  par- 
ties having  claim  or  liens  thereupon,  and 
which  should  pray  "that  the  said  city  may 
be  authorized  to  take  and  hold  said  property 
and  franchises  forever,  for  the  public  use, 
.  .  .  upon  making  just  compensation  there- 
for and  that  commissioners  of  appraisal  be 
appointed  to  ascertain  the  just  compensation 
to  be  made,"  etc.  The  act  made  provision 
respecting  the  service  of  a  notice  of  the 
presentation  of  the  petition  upon  all  parties, 
and  for  the  making  of  an  order  by  the  court, 
when  presented,  authorizing  the  city  "  to  take 
and  hold  said  property  and  franchises  forever 
for  the  public  use,  'free  of  all  liens,  etc., 
upon  making  just  compensation  therefor;" 
and  it  was  also  providea,  further,  that  any 
parties  having  an  interest  in  the  property  or 
franchises  "shall  have  a  right  to  be  heara  in 
person,  or  by  attorney  upon  the  said  applica- 
tion, and  upon  any  subsequent  application 
to  the  court  and  to  be  heard  and  to  present 
his  proof  upon  any  hearing  before  tbe  com- 
missioners." The  proceedings  before  the 
commissioners  were  .regulated,  and  the  court, 
upon  an  application  to  confirm  their  report, 
was  empowered  to  set  it  aside  for  irregular- 
ity, or  for  error  of  law,  or  upon  the  ground 
that  the  award  was  excessive  or  insufficient. 
It  was  further  provided  that,  upon  payment 
of  tbe  compensation,  tbe  city  shall  possess  the 
property  and  franchises,  and  "hold  the  same 
in  fee  for  the  public  use" ;  and  authority 
was  given  for  the  issuance  of  city  water 
bonds  sufficient  for  the  payment  required. 
The  city  proceeded  in  conformity  with  this 
set,  and,  upon  the  presentation  of  its  peti- 
tion, commissioners  were  appointed,  who 
held  hearings  and  took  proofs,  and  reported 
that  a  just  compensation  for  the  condemned 
property  would  be  the  sum  of  $570,000. 
Their  report  apportioned  the  compensation  as 
follows :  For  the  lands,  the  sum  of  $77, 500 ; 
for  the  buildings,  pipes,  machinery,  mate- 
rials, etc.,  the  sum  of  $292,500 ;  and  for  the 
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franchises  and  contract  rights,  "including 
the  contract  with  tbe  town  of  New  Lots, "  the 
sum  of  $200,000.  In  this  report  the  com- 
missioners defined  the  nature  of  the  com- 
pany's franchises  and  rights,  and  stated  the 
principle  upon  which  they  had  proceeded  for 
their  valuation.  They  refused  to  consider 
that  the  company  had  any  exclusive  right  to 
publicly  purvey  water,  or  a  right  which 
could  not  De  taken  away  by  the  legislature, 
and  they  therefore  allowed  materially  less  as 
compensation  than  would  have  been  allowed 
if  the  company's  rights  were  so  exclusive  as 
to  preserve  them  from  rivalry  or  from  legis- 
lation. They  valued  the  franchise  "upon 
these  assumptions,  viz.  :  (1)  That  at  present 
the  water  company  alone  has  the  right  pub- 
licly to  purvey  water  in  the  twenty-sixth 
ward;  (2)  that  the  exclusiveness  now  in- 
cident to  its  right  may  at  any  time  be  taken 
away  from  it  by  the  legislature,  or  bv  local 
authorities  acting  under  legislation ;  Sut  (8) 
that  neither  the  legislature  nor  local  au- 
thorities would,  in  determining  whether  to 
take  from  the  company  the  exclusiveness  of 
its  right,  fail  to  have  such  due  regard  as  is 
demanded  by  ample  and  fair  public  policy 
to  the  past  investment,  risks,  and  services 
of  the  company,  and  to  the  reasonably  just 
expectations  which  those  who  invested  money 
in  its  work  had  in  mind  when  so  investing." 
At  the  special  term  the  report  was  set  aside, 
and  new  commissioners  of  appraisal  were  ap- 
pointed; but,  upon  appeal  to  the  general 
term,  the  order  of  the  special  term  was  re- 
versed, and  the  report  of  the  conunissioners 
was  confirmed. 

Me89rs.  William  C.  DeWitt  and  Ben* 
Jamin  F.  Tracy*  for  appellant: 

The  charter  of  the  Long  Island  Water  Sup> 
ply  Company  is  a  contract  between  the  state 
and  the  town  of  New  Lots  upon  the  one  hand 
and  tbe  water  company  upon  the  other,  by 
which,  in  consideration  of  the  money  invested 
and  the  acts  done  by  the  company,  the  com- 
pany is  granted  the  right  and  franchise  to 
supply  and  furnish  to  tbe  town  of  New  Lots 
and  the  inhabitants  thereof  pure  and  whole- 
some water  during  the  term  of  its  corporate 
existence. 

A  water  company  is  incorporated  in  the 
first  instance  in  connection  and  by  contract 
with  the  town  or  village,  for  certain  com- 
mingled public  and  private  purposes,  and 
with  the  understanding  and  agreement  that  it 
shall  enjoy  the  full  patronage  of  the  town  or 
village  and  its  inhabitants,  with  the  same  ubi- 
quity and  exclusiveness  as  the  town  or  village 
would  enjoy  if  it  were  itself  the  proprietor  of 
the  works. 

The  emjoyment  of  this  franchise  under  the 
statutes  is  the  condition  precedent  to  the  in- 
corporation of  the  company. 

Dartmouth  College  Trustees  v.  Woodward,  17 
U.  8.  4  Wheat.  627,  4  L.  ed.  656;  fileU-her  v. 
Peek,  10  U.  8.  6  Crunch,  87, 136,  8  L.  ed.  162, 
177;  Virginia  Coupon  Cases,  114  U.  8.  297,  29 
L.  ed.  195. 

Even  as  a^inst  the  taxing  power,  if  the 
state  invites  investments  for  the  public  bene- 
fit, upon  a  stipulation  of  exemption,  it  is 
bound  for  the  entire  future  if  it  appears  "  that 
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the  engagement  was  in  the  nature  of  a  private 
contract  as  distineuished  from  a  mere  act,  gen- 
erally legislative." 

People  V.  Roper,  86  N.  Y.  683;  Do(lg6  v. 
Wooliey,  59  U.  8.  18  How.  831,  15  L.  ed.  401; 
Piqua  Branch  of  State  Bank  of  Ohio  v.  Knoop, 
57  U.  8.  16  How.  369,  889,  U  L.  ed.  977,  985; 
Chases'  Bl.  Com.  p.  190,  note;  Hex  v.  Cam- 
bridge, 8  Burr.  1656. 

The  method  of  incorporation  under  the  stat- 
ute constitutes  a  common-law  contract,  be- 
tween the  town  and  the  water  company, 
prot*  cted,  for  its  entire  term  and  in  all  its  ob- 
ligations, by  constitutional  law. 

Milhau  V.  Sharp,  27  N.  Y.  611, 84  Am.  Dec. 
814;  New  York  v.  Second  Ave.  R.  Co.  32  N.  Y. 
1272;  Detroit  v.  Detroit  A  U.  PL  Road  Co.  43 
Mich.  140;  People  v.  (/Rrien,  2  L.  R.  A.  255, 
111  N.  Y,  1,  and  cases  therein  cited;  Hank  of 
Tohdo  V.  Toledo,  1  Ohio  St.  670;  Dartniouth 
College  Trustees  v.  Woodward,  supra. 

In  the  business  of  furnishing  water  a  mu- 
nicipality acts  in  a  proprietary  and  not  in  a 
political  capacity,  and  the  rules  of  law  ap- 
plicable to  the  individual,  and  not  to  the  sov- 
ereign, govern  all  its  transactions. 

2  Parsons,  Cont.  514;  New  York  v.  Second 
Ave.  R.  Co.  82  N.  Y.  271,  84  Barb.  47. 

By  the  terms  of  this  contract,  or  charter,  all 
public  and  pioprietary  right  to  furnish  the  au- 
thorities and  inhabitants  of  New  Lots  with 
water  during  the  prescribed  term  was  confer- 
red upon  the  Long  Island  Water  Supply  Com- 
pany by  the  metbod  and  form  of  a  contract, 
and  it  follows,  from  the  mandate  of  the  Fed- 
eral Constitution  that  tljc  company  must  re- 
main in  the  undivided  and  unimpaired  exercise 
of  this  public  proprietary  right  during  that 
term. 

Regarded  as  a  contract,  the  proceedings,  or 
charter,  cannot  be  interpreted  as  having  any 
other  or  lesser  effect. 

2  Parsons.  Cont.  pp.  18  et  seq.;  TJtrockmorton 
T.  Tracy ^  Plowd.  161;  C/iarles  River  Bridge 
Proprs.  V.  Warren  Bridge  Proprs.  86  U.  S. 
11  Pet.  420,  9  L.  ed.  773. 

Franchises  originating  directly  in  legislative 
grant  are  dependent  upon  the  favor  of  the 
legislature. 

Vhirles  River  Bridge  Proprs.  v.  Warren 
Bridge  Proms.  86  U.  S.  11  Pet.  548,  9  L.  ed. 
824;  2  Parsons.  Cont.  514.  522,  523;  New  York 
V.  Second  Ave.  R.  Co.  sujyra. 

The  exclusive  ri^ht  of  the  water  company 
to  publicly  furnish  the  municipality  and  its 
Inhabitants  with  water  was  expressly  aiTirmed 
and  established  by  the  act  of  the  lecrislaiure 
annexing  the  town  of  New  Lots  to  the  city  of 
Brooklyn. 

Laws  1886,  chap.  885,  §  4,  in  record  p.  804; 
Ziegler  v.  Chapin,  1^6  N.  Y.  842. 

The  exclusive  character  of  the  appellants' 
chartered  right  or  franchise  is  in  no  respect  in 
contravention  of  constitutional  law. 

Re  Union  Ferry  Co.  of  Brooklyn,  98  N.Y. 
189;  Charles  Rirer  Bridge  Proprs.  v.  Warren 
Bridge  l^oprs.  86  D.  S.  11  Pet.  606,  9  L.  ed. 
847;  2  Hare's  Am.  Const.  Law,  p.  780;  Neio 
Orleans  Qas  Light  Co.  v.  Lovisinna  Light  <t 
Heat  Producing  lib  Mfg.  Co.  115  U.  8.  650,  29 
L.  ed.  516;  New  Orleans  Water  Works  Co.  v. 
Rivers.  116  U.  S.  688.  29  L.  ed.  510;  T?e 
Thirty  Fourth  Street   R.  Co.  102  N.  Y.  343; 
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Allen  V.  St.  Louis  Nat.  Bank,  120  U.  S.  24, 
30  L.  ed.  573 

The  franchise  of  the  appellant  is  equally 
inviolable  by  legislative  power,  if  it  be  deemed 
to  have  arisen  from  legislative  grant  instead  of 
being  founded  on  contract. 

People  V.  O'Brien,  2  L.  R.  A.  255,  111  N.Y. 
1;  Detroit  v.  Detroit  dt  H.  PI.  Hood  Co.  43 
Mich.  140;  Ziegler  v.  Chapin,  supra. 

Wiiether  the  use  for  which  the  property  is 
to  be  condemned  is  public  or  private  is  not  a 
question  for  the  legislature,  but  for  the  court, 
and  the  legislature  cannot  make  a  use  public 
by  calling  it  so. 

Re  Townsend,  89  N.  Y.  174;  Re  Jacobs.  98 
N.  Y.  98,  50  Am.  Rep.  636;  /le  Niagara  Falls 
dt  Whirlpool  R.  Co.  108  N.  Y.  8tt8;  Waterloo 
Woolen  Mfg.  Co.  v.  Shanahan,  14  L.  R.  A. 
481,  128  N.Y.  845;  Taylor  v.  PorUr.  4  Hill, 
144,  40  Am.  Dec.  274;  Coster  v.  Tide  Water  Co. 
IS  N.  J.  Eq.  54;  Andemon  v.  TurberiUe,  6 
Coldw.  150;  Tyler  v.  Beacher,  44  Vt.  648,  8 
Am.  Rep.  898;  Allen  v.  Jay,  60  Me.  124,  11 
Am.  Hep.  185. 

The  act  (Laws  1892.  chap.  481)  under  which 
the  appellant's  property  is  sought  to  be  taken 
is  unconstitutional  and  void,  because: 

(1)  It  designates  no  particular  use  for  which 
the  propel ty  is  to  be  acquired,  and  therefore 
impresses  the  property  with  no  trust  in  favor 
of  the  public,  while  at  the  same  time  it  gives 
no  opportunity  for  a  judiciul  determination  of 
the  question  of  public  or  private  u^e;  and 

(2)  It  requires  condemnation  of  all  appel- 
lant's propeity  without  reference  to  its  char- 
acter and  to  the  question  whether  it  is  capable 
or  incapable  of  being  applied  to  a  public 
use. 

Property  not  required  for  a  particular  pub- 
lic use  cannot  be  taken  against  the  owner's 
consent. 

Embttry  v.  Conner,  3  N.  Y.  511.  53  Am. 
Dec.  825;  Re  Albany  Street,  11  Wend.  148.  25 
Am.  Dec.  618. 

Any  condemnation  statute  is  unconstitu- 
tional which,  while  failing  to  provide  for  a 
bearing  of  the  question  whether  the  property 
is  or  is  not  being  acquired  for  a  public  use, 
contains  no  designation  of  the  particular  use 
for  which  the  condemnation  is  authorized. 

Re  Union  Ferry  Co.  of  Brooklyn,  98  N.  Y. 
189:  Re  Cooper,  28  Hun.  515;  Jte  MiddUtown, 
82  N.  Y.  199;  Brooklyn  Park  Comrs.  v.  Arm- 
strong,  45  N.  Y.  243,  6  Am.  Rep.  70;  Re  New 
York,  135  N.  Y.  203;  Re  New  York,  L.  d  W. 
R.  C^'s  Ptition,  99  N.  Y.  24;  People  v. 
Smith,  21  N.  Y.  598;  Cooley,  Const,  Lim.  6th 
ed.  p.  651:  Pocnntio)  Water  Works  Co.  v.  Bird, 
130  N.Y.  258;  Bonaparte  v.  Camdj>n  db  A.  R. 
Co.  1  Baldw.  205:  Jordan  v.  Woodward,  40  Me. 
817;  Ryerson.  v.  Brown,  85  Mich.  333,  24  Am. 
Rep.  604;  Forty  Second  Street  Union  Depot  Co. 
V.  Morton,  83  Mich.  265;  Twelfth  Street  Mar- 
ket Co.  V.  Philadelphia  db  R.  Terminal  R.  Oo. 
142  Pa.  580. 

The  act  includes  the  appellant's  cash  in 
bank,  accounts  receivable,  choses  in  action, 
contracts,  materials,  and  supplies  on  hand  as 
well  as  so  much  of  its  property  as  may  be 
properly  described  as  its  plant.  It  therefore 
plainly  directs  the  condemnation  of  property 
which  cannot  lawfully  be  condemned. 

Burnett  v.  Sacramento,  12  Cal.  76,  78  Anu 
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Dec.  tnS;  R$  Kurekm  BaHn  Warehaum  d  MJg. 
0».96N.Y.  42. 

The  act  mm i  be  BtricUy  constmed  agalDst 
the  respoDdentB. 

Butberland,  Stat.  Ck>n8tr.  g  887. 

The  fact  that  the  reapondeut  is  a  municipal 
corporation  does  not  compel  or  even  justify 
the  legal  inference  that  the  appellant's  prop- 
erty is  being;  condemned  for  public  use. 

BaiUy  v.  New  York,  3  Hill,  681,  38  Am. 
Dec.  660,  afiSrroed,  New  York  y.  Bailey,  2 
Denio,  433;  We9tem  8at.  Fund  8oe.  qf  Phila- 
dflphia  y.  Philadelphia,  81  Pa.  175.  72  Am. 
Dec.  730;  Wieeler  y.  PhUadtlphia,  77  Pa.  838. 

The  act  is  unconstitutional,  because  it  au- 
thorizes the  condemnation  of  property  which 
is  already  devoted  to  public  use  without  des- 
ignating any  different  or  lasger  public  use  to 
which  it  is  to  be  applied. 

We$t  River  Bridge  Co.  y.  Dix,  47  U.  8.  6 
How.  535,  12  L.  ed.  546;  Lake  Shore  db  M.  8. 
R  Oo.  V.  Chicago  dW.LR.  Co.Vl  111.  506. 

Mr,  Thomas  E.  Pears&U  also  for  appel- 
lant 

Mr,  GeorM  G*  Reynolds*  with  Mr, 
Albert  G*  McDonald^  for  respondent: 

The  grant  of  an  ezclusiye  privilege  being  in 
derogation  of  common  right,  and  tending  to 
<:reate  monopolies,  should  receive  a  strict  con- 
struction. In  grants  by  the  public  nothing 
passes  by  implication,  and  in  all  doubtful 
points  th!e  construction  must  be  against  the 
grantee. 

Lewis,  Em.  Dom.  §§  135^188,  274.  275; 
Charlee  River  Bridge  Ffopre,  v.  Warren  Bridge 
Proprs.  86  U.  8.  11  Pet.  420,  9  L.  ed.  773; 
Stein  y.  Bienville  Water  Supply  Oo,  141  U.  8. 
67,  35  L.  ed.  622;  Auburn  db  C.  PI,  Road  Co, 
y.  Douglaee,  9  N.  Y.  444;  Chenango  Bridge  Co, 
y.  mnghamton  Bridge  Co,  27  N.  Y.  87;  Fort 
Plain  Bridge  Co,  y.  SmUh,  80  N.  Y.  44;  Syra- 
n/te  Water  Co.  y.  Syraeuee,  5  L.  R.  A.  546, 116 
K.  Y.  167,  and  cases  cited. 

Nothing  in  the  Annexation  Act  of  1886 
forms  any  part  of  the  charter  or  franchises  of 
the  company. 

This  exdusion  of  the  city  from  iurnishing 
water  to  a  part  of  its  own  territory  is  not, 
therefore,  accurately  speaking,  a  part  of  the 
-company  s  franchise. 

Zvgler  y.  Chapin,  126  N.Y.  351;  Re  Rochee- 
Ur  Water  Comn,  66  N.  Y.  418. 

The  exclusion  of  the  city  from  distributing 
water  in  the  26th  ward  may  be  repealed  by 
an  amendment  of  the  act,  at  the  pleasure  of 
the  legislature. 

Bloomer  v.  Steiley,  6  McLean,  158;  Cooley, 
Const.  Law,  6th  ed.  p.  146. 

By  the  terms  of  the  act  the  city  will  take  the 
property  In  trust  for  public  use  and  there  is 
surely  power  somewhere  to  see  that  it  is  ao  ap- 
plied. 

They  may  apply  it  to  any  public  use.  The 
only  difference  between  their  tenure  and  that 
of  cases  where  property  is  condemned  for 
some  particular  use  is,  that  in  the  latter  case 
the  legislature  must  be  invoked  to  permit  its 
application  to  some  other  public  use. 

If  the  legislature  can  authoriase  the  appli- 
cation of  property  to  public  uses  other  than 
the  special  use  for  which  it  has  been  con- 
demned, then  It  surely  may  in  the  first  in- 

^L.ILA. 


stance  permit  it  to  be  condemned  for  public 
use  generally. 

Darlington  v.  New  York,  31  N.Y.  184,  88 
Am.  Dec.  248;  People  v.  KeUy,  76  N.  Y.  475; 
Heyward  v.  New  York^  7  N.Y.  814;  Brooklyn 
Park  Comre.  v.  Armstrong,  45  N.  Y.  284,*  6 
Am.  Rep.  70. 

Messrs.  Alexander  &  Green  for  the 
bondholders. 

Gray^  J,,  delivered  the  opinion  of  the 
court: 

Upon  the  facts,  as  they  have  been  stated, 
the  legal  propositions  which  seem  to  have 
been  urged  by  the  water  company ,  and  which 
were  passed  upon  in  the  court  below,  in  their 
consideration  of  the  report,  as  we  perceive 
from  the  record  and  the  opinions,  were,  in 
substance,  that  the  company  gained,  by  in- 
corporation, and  by  its  contract  with  tlie  towa 
of  New  Lots,  certain  rights  to  purvey  water 
to  the  town,  which  were  exclusive  and  per- 
manent during  the  term  of  the  corporate 
charter,  and  that  the  commissioners*  award 
of  compensation  should  have  been  based  upon 
a  recognition  of  the  inviolable  nature  of  the 
franchise  and  the  rights  of  the  company. 
Upon  this  appeal,  a  further  point  is  raised 
as  to  the  constitutionality  of  the  Act  of  1802, 
which  authorized  the  city  to  take  che  ap- 
pellant's property.  The  argument  on  the 
appeal  has  been  made  with  great  ability ;  the 
propositions  contended  for  have  been  pressed 
with  much  earnestness.  And  the  main  ques- 
tion is  of  high  importance;  for  it  concerns 
the  guaranty  given  to  the  citizen  that  he 
shall  be  protected  in  the  enjoyment  of  hia 
property,  and  that  it  shall  not  be  taken  from 
him  unnecessarily  and  without  a  Just  com- 
pensation beinir  made.  We  have  therefore 
given  to  the  question  the  serious  considera- 
tion which  it  demands. 

Upon  this  appeal  the  question  of  the 
amount  of  the  award  is  not  one  we  can,  or 
should,  review.  The  act  provides  for  the  ap* 
pointment  of  five  commissioners  "'  to  ascertain 
the  just  compensation  to  be  made  for  the  tak- 
ing" (section  5)  ;  and,  upon  the  application  to 
confirm  their  report,  the  supreme  court  is 
authorized  to  confirm  it,  or  it  may  set  it  aside 
for  irregularity,  or  for  error  of  law  in  pro- 
cedure, or  upon  the  ground  that  the  award 
is  excessive  or  is  insufficient  (section  10). 
An  appeal  is  then  permitted  to  the  petitioner, 
owner,  or  anv  aggrieved  person,  to  the  gen- 
eral term  of  the  second  department,  and, 
**'  when  the  report  is  confirmed,  the  court  shall 
enter  a  final  order,  which  shall  be  binding 
upon  all  persons,  etc.,  directing  that  com- 
pensation be  made  pursuant  to  the  determina- 
tion of  the  commissioners,"  etc.  Notwith* 
standing  a  further  appeal  is  authorized  to  be 
taken  to  this  court  (Laws  1808,  chap.  669), 
we  are  confined  to  the  questions  of  law  which 
have  arisen.  We  may  concede  that  the  evi- 
dence would  well  have  justified  a  larger 
award,  even  upon  the  theory  upon  which  the 
commissioners  proceeded  ;  but  having  found 
upon  evidence,  and  their  report  having  been 
confirmed  by  the  court  below,  we  are  con- 
cluded as  to  the  amount,  if,  in  arriving  at 
it,  they  have  been  guided  by  no  erroneous 
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rule  of  law.  The  first  and  prominent  ques- 
tion which  we  are  called  upon  to  consider, 
then,  is  the  objection  that  the  commissioners 
have  erred  in  the  legal  principles  which  they 
adopted  for  their  guidance  in  valuing  the 

Sroperty  to  be  condemned.  The  objection 
oes  not  so  much  relate  to  the  valuation  of 
the  material  property,  in  the  lands,  build- 
ings, and  plant  of  the  water  company,  as  to 
the  value  affixed  to  the  franchise.  The  com- 
missioners refused  to  consider  the  company*8 
franchise  as  exclusive  in  its  nature,  and  be- 

?^ond  the  power  of  the  legislature,  or  of  the 
ocal  authorities  acting  uuder  legislation,  to 
affect  through  a  similar  grant  to  another  com- 
pany, and  the  consequent  rivalry.  For  the 
company,  the  argument  may  be  stated  to  be 
that  its  charter  was  a  contract  with  the  state 
and  the  town  of  New  Lots,  granting  to  it  the 
right  and  franchise  to  supply  pure  and  whole- 
gome  water  to  the  town  during  the  term  of 
its  corporate  existence,  and  tnat,  irrespective 
of  the  question  of  whether  the  state  so  be- 
came a  party  to  a  contract,  the  dealings  and 
proceedings  with  the  town  constituted  a  com- 
mon-law contract;  and  that  this  contract, 
however  it  may  be  regarded  as  originating, 
is  protected  against  any  impairment  of  its 
obligations  by  the  Constitution  of  the  United 
States.  It  is'  also  insisted  that  the  contract 
was  with  the  town  as  a  proprietor,  and  that 
it  conferred  the  proprietary  right  to  furnish 
water,  which  could  not  be  divided,  or  im- 
paired, during  its  term.  Assuming  the  cor- 
rectness of  the  definition  of  the  capacity  in 
which  the  town  acted,  the  difficulty  with  the 
argument  will  be  to  allow  its  conclusion; 
whetlier  that  be  to  make  the  franchise  an  ex- 
clusive one,  or  to  regard  the  grant  by  the 
town  as  one  which  malices  it  part  with  the 
whole  proprietary  right  of  purveying  water 
within  its  limits. 

Let  us  look  at  the  statute  under  which  the 
water  company  was  incorporated,  and  the 
dealings  had  between  the  appellant  and  the 
town.  The  Act  of  1873,  and  the  amendatory 
acts  which  had  been  passed  up  to  1881,  when 
the  appellant's  incorporation  took  place,  con- 
stituted a  general  law  of  the  state,  under 
which  any  persons  might  form  themselves 
into  water- works  companies  in  towns  or  vil- 
lages. As  a  preliminary  step  they  were, 
however,  required  to  secure  the  assent  of  the 
particular  town  or  village  which  it  was  pro- 
posed to  supply  with  water  to  an  application 
for  that  purpose.  That  being  secured,  the 
promoters  could  file  their  certificate,  and  be- 
come a  corporate  bod^,  with  all  the  extra- 
ordinarv  privileges,  rights,  and  immunities 
which  incorporation  confers  upon  individ- 
uals. It  is  to  be  observed,  with  respect  to 
the  statute,  that  while  it  permits  of  incor- 
poration for  the  business  purpose  of  supply- 
ing water,  it  aims  mainly  at  the  protection 
of  the  community,  and  makes  it  a  condition 
that  the  promoters  shall  set  forth,  not  only 
the  general  facts  relating  to  the  proposed 
company,  but.  also,  the  intended  sources  of 
the  water  supply.  The  merit  of  this  salutary 
provision  is  obvious.  There  is  nothing  in 
uie  statute  which,  either  in  terms  or  by  ap- 

{ parent  implication,  grants  to  the  corporation 
ormed  unde^  it  an  exclusive  right  to  supply 
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the  town  or  village  with  water,  or  wbicl^ 
precludes  other  persons,  if  they  can  secure  a& 
assent  from  the  authorities  to  their  applica- 
tion, from  forming  another  company  to  sup- 
ply water  from  oQier  sources  to  the  inhab- 
itants of  the  same  town  or  village.     The- 
statute  is  general  in  its  operation,    and  ia 
the  grant  of  franchises,  subject  to  the  condi- 
tion mentioned.     It  simply  confers  author- 
ity and  power  upon  the  corporation,  when 
formed,  to  supply  the  authorities  and  the  in- 
habitants of  the  place  with  water,  at  ratea 
to  be  agreed  upon.     In  its  bearing  upon  th» 
rifrhts   of  the  water  company,  I  think  the 
most  to  be  said  is  that  it  confers  a  franchise- 
and  sanctions  the  agreement  with  the  mu- 
nicipality.    Whether  the  charter  from  the- 
state  or  the  agreement  with  the  town  be  re- 
garded as  the  contract,  in  either  case  it  is  cer- 
tainly entitled  to  protection  against  legisla- 
tion which  would  destroy  the  franchise,  or 
which  would,    by  some  alteration    of   tha 
charter,  impair  obligations.     The  company 
is  entitled  to  have  the  clause  of  Uie  Federal- 
Constitution  liberally  construed,  so  as  to  se- 
cure to  its  franchise  every  immunity  in  such* 
respects.     It  must  be  remembered  that  the- 
question  here  does  not  turn  upon  the  con- 
sideration of  any  possible  destruction  of  the 
fanchise  b^  the  act  of  the  town,  but  upon  th» 
consideration  of  whether  the  company  en- 
joyed freedom  from  competition,  and  the  im- 
pairment of  the  value  of  the  franchise,  by 
the  grant  to  others  of  a  similar  franchise. 
The  commissioners,  in  awarding  compensa- 
tion for  its  franchise,  separately,  and  as  dis- 
tinct from  the  cost  or  value  of  lands  and  con- 
struction have  ruled  that  it  had  no   such, 
immunity;  and  the  objection   goes  to  the 
principle  of  this  appraisal.     The  claim  of 
the    appellant    is   that  the    commissioners- 
should  have  appraised  the  value  to  it  of  the 
franchise,  as  though  it  were  inviolable,  not 
only  by  direct  action,  but  by  such  an  im- 

f^airment  as  would  be  caused  through  grant- 
ng  to  others  a  like  franchise  to  supply- 
water.  Of  course,  it  is  plain  that  a  franchise 
of  the  nature  claimed  might  bo  of  immense- 
value,  relatively  to  the  cost,  or  to  the  moneya 
actually  put  into  the  enterprise  by  the  pro- 
moters,' and  that  in  this  case,  if  such  were 
the  franchise,  its  value  should  hare  been 
stated  at  far  higher  figures. 

The  Dartmouth  ChlUge  Ccue,   17  U.    S.   4- 
Wheat.  618,  4  L.  ed.  629.  while  establishing; 
the  doctrine  that  a  charter  is  a  contract,  can- 
not help  out  the  general  claim  of  the  appel- 
lant here.    In  that  case  the  le^rislature  at- 
tempted to  alter  the  charter  of  the  institutioib 
in  essential  respects,   which  concerned  the- 
number  and  mode  of  appointment  of   the- 
trustees,  and  the  creation  of  a  board  of  over- 
seers with  power  of  control  over  the  trustees. 
The  charter  was  held  to  be  a  contract  with, 
the  crown,  to  the  obligations  of  which  the 
state  of  New  Hampshire  had  succeeded,  and 
the  legislation  was  held  to  be  a  violation  of 
the  clause  in  the  Federal  Constitution  forbid- 
ding a  state  from  passing  any  law  impairing: 
the  obligation  of  contracts.     The  principle 
enunciatf'd  has  been  steadily  adhered  to,  de- 
spite criticisms,  and  is  not  questioned  here ;, 
but  to  say  that  the  legislature  of  a  state,  io* 
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the  absence  of  a  resenred  right,  cannot  pass 

1  law  which  repeals,  or  wnich  alters,  the 
charter  of  corporation  by  the  annexation  of 
lome  new  terms  or  conditions,  does  not  re- 
quire lis  to  say,  further,  as  a  necessary  or 
logical  corollary  to  the  proposition,  that  a 
state  may  not  grant  a  franchise  of  a  similar 
nature  to  others,  which,  in  its  exercise,  may 
impair  the  value  of  the  former  grant :  pro- 
vided, that  by  the  terms  of  the  former  grant 
the  state  had  not  concluded  itself  from  so  do- 
ing. The  distinction  in  principle  is  material 
between  legislative  action  which  impairs  di- 
rectly the  obligations  of  the  contract  by  al- 
teration or  otherwise,  and  legislative  action 
which,  because  authorizing  a  competitive  or 
a  rival  scheme,  may  impair  the  value  to  its 
Incorporators  of  the  former  corporate  project. 
Any  other  view  would  tend  to  support  a 
right  to  interfere  with,  or  to  control  the 
power  of  the  state,  through  its  legislature, 
to  exercise  its  discretion  in  grants  of  fran- 
chises. We  think  it  is  clear  upon  authority 
tiiat,  the  statute  under  which  the  appellant 
was  incorporated  beinff  couched  in  general 
terms,  a  charter  secured  by  compliance  with 
its  terms  does  not  grant  to  the  company  an 
exclusive  privilege  or  franchise  to  supply 
water  to  the  town  or  village,  nor  preclude 
the  grant  of  another  charter  for  a  similar 
franchise.  The  grantee  of  the  charter  takes 
nothing  by  implication,  and  the  state  is  not 
further  bound  nor  restricted  than  can  be  read 
in  the  act  This  is  in  accord  with  principle 
and  with  the  authorities.  It  was  said  in  the 
case  of  Straiibridge  Canal  Proprs.  v.  WheeUy, 

2  Bam.  &  Ad.  793,  with  respect  to  the  plain- 
tiff's rights,  that  thev  were  derived  from  the 
act  of  parliament  which  authorized  the  canal, 
and  they  could  ** claim  nothing  that  is  not 
clearly  given  them  by  the  act.**  Chancellor 
Kent  argued  for  the  view  that  such  grants  or 
franchises  might  be  so  extended  by  Implica- 
tion as  to  give  them  due  effect  **  by  excluding 
all  contiguous  competition  which  could  be 
injurious,"  through  the  creation  of  a  rival 
franchise  or  otherwise.  8  Kent,  Com.  459. 
Hr  had  reasoned  for  it  in  previous  decisions. 
Ogden  v.  Gibbons,  4  Johns.  Ch.  *150,  180, 
1  L.  ed.  797,  800;  Nmburgh  db  0.  Tump, 
Boad  V.  MiUer,  5  Johns.  Ch.  101,  1  L.  ed. 
1033.  But  this  doctrine  did  not  prevail.  It 
was  distinctly  overruled  in  the  Charles  River 
Bndge  Case,  86  U.  8.  11  Pet.  548,  9  L.  ed. 
834,  the  doctrine  of  which  latter  case  this 
court  has  repeatedly  followed  in  its  decisions, 
notably  in  the  cases  of  Auburn  db  C.  Fl, 
Boad  Co,  ▼.  Douglass,  9  N.  Y.  444 ;  Chenango 
Bridge  Co.  v.  Binghamton  Bridge  Co.  27  K. 
Y.  87;  Pmoer  v.  Athens,  99  N.  Y.  592;  and 
Syracuse  Water  Co.  v.  Syracuse,  116  N.  Y. 
107,  5  L.  R.  A.  546.  The  same  doctrine  was 
reiterated  by  the  United  States  Supreme 
Court  as  late  as  in  Stein  v.  Bienville  Water 
Supply  Co.  141  U.  8.  67,  86  L.  ed.  622. 

In  the  case  of  Charles  River  Bridge  Proprs. 
V.  "barren  Bridge  Proprs. ,  86  U.S.  11  Pet.  548, 
9  L.  ed.  824,  it  appeared  that  the  legislature 
of  Massacbi]setts  had  passed  an  act  incorporat- 
ing the  plaintiff  for  a  term  of  years,  with 
power  to  erect  a  bridge  and  to  collect  tolls, 
etc. ;  and  that  subsequently  it  incorporated 
the  defendant,  with  power  to  erect  another 
36  L.  R.  ▲. 


bridge,  practically  alongside  of  tbt  plain- 
tiff's bridge,  and  which,  after  the  expenses 
of  its  construction  had  been  reimbursed, 
should  be  surrendered  to  tiie  state.  The 
plaintiff  charged  that  the  act  incorporating 
the  defendant  impaired  the  obligation  of  the 
contract  between  the  state  and  the  plaintiff, 
and  was  therefore  repugnant  to  the  Constitu- 
tion of  the  United  States.  It  was  claimed, 
in  its  behalf,  that  it  had  acquired  an  ex- 
clusive riffht  in  that  line  of  travel,  and  that 
the  prior  legislative  acts  necessarily  implied 
that  the  legislature  would  not  authorize  an- 
other and  a  free  bridge  by  the  side  of  the 
plaintiff's,  thus  rendering  its  bridge  of  no 
value.  The  case  presented  the  question  in  a 
different  form  to  the  court,  which  the  Dart- 
mouth  CoUege  Case  did  not  cover,  inasmuch  as 
there  had  been  no  alteration  of  the  charter  of 
the  corporation.  The  opinion  of  ChieJ  Justice 
Taney  elaborately  discussed  the  question 
whether  there  was  such  a  contract  on  the  part 
of  the  state  as  implied  the  agreement  on  its 
part  not  to  authorize  another  bridge  which 
from  being  free  and  contiguous,  rendered  the 
plaintiff's  franchise  of  no  value.  It  was  held 
that  such  an  agreement  could  not  be  implied, 
by  reason  of  the  settled  rule  of  construction 
that  in  charters  no  rights  are  taken  from  the 
public,  or  given  to  the  corporation  beyond 
those  which  the  words  of  the  charter,  by 
their  natural  and  proper  construction,  pur- 
port to  convey.  As  there  were  no  words 
which  imported  such  a  contract  n'^**<)  could 
be  impl  iea.  Mr,  Justice  Sti  ry  diss<  i^u^  from 
the  conclusions  reached  by  the  court,  in  a 
learned  and  vigorous  opinion,  in  which  he 
contended,  upon  the  authority  of  *'the  old 
law, "  for  such  a  liberal  oonstrvction  of  legis- 
lative grants  as  would  secure  by  implication 
to  the  grantee  the  enjoyment  of  what  is 
granted,  and  insisted  that  the  grant  to  the 
plaintiff  carried  with  it  an  exclusive  fran- 
chise to  such  a  reasonable  distance  upon  the 
river  as  that  travel  would  not  be  diverted  by 
any  new  bridge.  He  cited  the  decision  in 
the  Dartmouth  College  Case  as  apposite  in  its 
application  to  the  case  before  him.  But  the 
argument  of  that  great  jurist  upon  the  law 
and  upon  the  injustice  ox  the  other  view  was 
without  avail  to  convince  a  majority  of  his 
associates  that  the  legislative  grant  should 
be  extended  bv  implication.  The  cases  of 
Stein  V.  Bienville  Water  Supply  Co.,  141  U.  8. 
67,  85  L.  ed.  622,  and  of  Syracuse  Water  Co. 
V.  Syracuse,  116  N.  Y.  167,  5  L.  R.  A.  546. 
are  recent  expositions  of  the  doctrine  which 
requires  a  strict  construction  of  public  grants 
of  franchises,  and  denies  to  the  grantee  any- 
thing by  implicatiun.  Without  pursuing 
further  the  discussion  of  the  nature  of  the 
appellant's  franchise,  under  its  charter,  it 
is  our  judgment  that,  viewed  as  a  contract 
to  which  the  state  was  a  party,  there  was  no 
grant  of  a  right  to  supply  water  to  the  town 
which  was  exclusive  in  its  nature,  or  which 
entitled  it  to  such  immunity  as  would  pre- 
clude another  or  other  incorporatious  for  a 
similar  object.  The  conclusion  follows  both 
from  the  nature  of  the  general  act  and  from 
the  absence  of  proper  words  precluding  a 
grant  of  a  similar  charter  to  other  appl  icants. 
We  Uien  come  to  the  consideration  of  the 
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proceedings  had  with  the  town  of  New  Lots 
and  the  contract  made  subsequently  to  ap- 
pellant's incorporation.  The  proposition  is 
that  the  method  of  incorporation  under  the 
statute  resulted  in  a  common-law  contract 
between  the  company  and  the  town,  protected 
for  its  entire  term  b^  constitutional  law,  by 
which  all  the  public  and  proprietary  right 
to  furnish  the  authorities  and  inhabitants 
with  water  was  conferred,  and  in  the  un- 
divided and  unimpaired  exercise  of  which, 
during  the  term  of  the  cou tract,  the  company 
must  remain.  So  far  as  the  proposition  in- 
volves the  construction  of  the  statute  we  need 
not  repeat  what  we  have  said ;  and  we  need 
only  consider  what  was  the  obligation  as- 
sumed by  the  town  of  New  Lots,  dj  virtue 
of  tiie  part  taken  by  it  in  the  proceedings 
for  incorporation.  A  design  of  the  statute, 
as  before  suggested,  in  prescribing  an  ap- 
plication by  the  promoters  to  the  town  or 
village  authorities,  was  to  furnish  some  pro- 
tection to  the  community  with  respect  totho 
establishment  of  water- works  companies.  It 
not  only  is  interested  in  knowing  the  facts 
about  the  proposed  corporation  which  is  to 
become  empowered  to  construct  water  works 
and  to  lay  pipes  in  the  public  streets  and 
places,  but  it  is  vitally  concerned  in  knowing 
the  sources  from  which  it  is  proposed  to 
distribute  water  to  the  inhabitants.  The 
provision  for  its  conRent  to  the  application, 
as  a  precautionary  and  politic  measure,  in  the 
interests  of  the  health  of  the  community,  is 
of  undeniable  wisdom.  But  how  and  why 
shall  we  infer  that  the  requirements  of  the 
statute  to  the  effect  that  the  promoters  of  the 
,  water  company  shall  make  a  detailed  ap- 
plication, and  that  the  application  shall  be 
granted  by  the  authorities,  to  be  follovred 
up  by  incorporation  by  certificate,  result  in 
constituting  a  contract  between  the  parties 
which  obligates  the  town  authorities  not 
tliereafter  to  contract  with  other  parties  for 
another  supply  of  water,  which,  for  some 
adequate  reason  in  the  circumstances,  might 
be  required?  On  its  face,  the  proposition 
seems  to  repel.  We  may  concede  that  the 
proceedings  result  in  a  contract,  binding  the 
parties  to  the  observance  of  all  its  proposi- 
tions, and  entitled  to  the  protection  enjoyed 
by  ordinary  contracts  between  individuals; 
but  we  cannot  spell  out  from  such  a  contract, 
and  we  are  unable  to  infer  from  it,  regarded 
in  the  light  of  the  proceedings  in  which  it 
was  made,  an  agreement  that  no  like  contract 
should  ever  be  made  with  other  persons  or 
incorporations.  Such  an  agreement  would 
not  be  within  the  delegation  of  any  express 
powers  to  the  municipality,  nor  would  it  be 
warranted  by  the  letter  or  the  spirit  of  the 
proceedings ;  and  the  dictates  of  a  sound  pub- 
lic policy"'would  forbid  its  inference.  Pub- 
lic policy  would  discountenance  such  an 
agreement,  as  militating  against  the  public 
interests,  and  as  discounting  unwarrantably 
the  public  needs  and  emergencies  of  the  com- 
munity in  the  future.  The  dealings  with  the 
town  authorities  amounted  to  a  proposition 
to  form  a  company  for  the  purpose  of  supply- 
ing water  to  the  inhabitants  from  certain 
sources,  upon  which  the  authorities  acted  by 
voting   in   acceptance   thereof.     Under   the 
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statute,  that  warranted  the  formation  of  a 
coitipanv,  and  authorized  it  to  proceed  with 
its  works  and  the  lay  ins  of  pipes  in  the 
streets.   •  The  subsequent  rormal  contract  reg- 
ulated the  relations  of  the  contracting  par- 
ties, fixed  the  number  of  miles  which  the 
company  should  pipe,  limited  the  prices  to 
be  charged,  and  in  other  ways  arranged  for 
the  working  of  the  contract ;  but  we  Took  in 
vain  for  an  agreement  binding  the  town  au- 
thorities not  to  make  a  like  gnmt  or  contract 
to  or  with  others,  if  the  public  needs  demand 
it.    The  contract  is  silent  on  all  subjects  ex- 
cept what  the  compan}^  may  or  must  do. 
The  moral  view  of  the  injustice  of  another 
similar  contract  during  the  life  of  the  exist- 
ing contract  presupposes  political  and  social 
conditions  rendering  a  further  contract  un- 
necessarv.    The  contract  with  the  appellant 
was  exclusive  only  in  the  sense  that  no  sim- 
ilar one  could  be  made  which  could  infringe 
its  particular  property  rights,  but  it  did  not 
prevent  the  town  from  contracting  for  a  fur- 
ther or  other  supply  of  water.     (S>mpetition 
might  impair  the  value  of  the  first  contract: 
but  it  could  not  be  said  that  thereby  tiiere 
was  an  invasion  of  the  appellant's  franchise, 
within  the  constitutional  meaning.     In  our 
judgment,  there  was  nothing  in  the  contract 
relations  with  the  town  which  insured  the 
company  against  a  possible  competition  or 
rivalry  in  the  future  by  another  company 
which  should  be  authorized  by  the  town  au- 
thorities to  be  formed  to  purvey  water.     Tfaue 
cases  of  Stein  v.  Bienville  WcUer  Supply  Go.^ 
141  U.  S.  67,  85  L.  ed.  622,  and  of  SyraeuM 
Water  Co.  v.  Syraeuee,  116  N.  Y.  167,  5  L. 
R.  A.  546,  cannot  be  slighted  as  authorities. 
The  complainant  in  the  latter  case  held  ita 
franchise  under  express  legislative  Rrant; 
but  that  fact  cannot  affect  the  application  of 
the  decision.    The  contract  here  was  under 
legislative  sanction,  and  the  acceptance  of  ita 
proposition  and  the  agreement  by  the  town 
cannot  be  construed  any  more  strongly  in 
favor  of  the  company  than  if  the  franchise 
rested  solely  upon  the  legislative  grant.     In 
the  first  of  the  two  cases  mentioned,  the  city 
of  Mobile  had  granted  the  sole  privilege  of 
supplying  water  from  a  certain  source  for  a 
term  of  years,  and  the  agreement  was  con* 
firmed,  subsequently,  by  an  act  of  the  legis- 
lature of  the  state.     The  defendant  was  in* 
corporated  afterwards,  by  an  act  of  the  legis- 
lature, for  the  purpose  of  supplying  the  city 
with  water  from  a  different  source  thlin  the 
one  which  had  been  previously  designated ; 
and  it  was  held  that  the  previous  contract 
was  not  impaired,  within  the  constitutional 
meaning.    It  was  said  that  under  the  rule  in 
the  construction  of  grants  by  the  public,  as 
settled  by  authority,  it  could  not  be  held 
that  "a  grant,  under  legislative  authority, 
of  an  exclusive  privilege,    for  a  term  of 
years,  of  supplying  a  municipal  corporation 
and  its  people  with  water,  drawn  by  means 
of  a  system  of  water- works  from  a  particular 
stream  or  river,  prevents  the  state  from  grant- 
ing to  other  persons  the  privilege  of  supply- 
ing, during  the  same  period,  the  same  cor- 
F ^oration  and  people  with  water  drawn  in  a 
ike  manner  from  a  different  stream  or  river." 
In  the  Syracuse  Water  Oo*$  Oaee,  it  appeared 
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ihtt  that  company  had  been  incorporated  for 
the  purpose  of  supplying  water  to  the  city 
of  Syracuse  and  its  inhabitants,  and  that  that 
was  the  only  means  for  such  supply  pos- 
sessed by  the  city.  It  was  claimed  that  its 
franchise  conferred  an  exclusive  right,  which 
would  be  invaded  if  the  Central  City  Water- 
Works  Company,  with  which  the  city  of 
Syracuse  had  contracted  to  furnish  the  city 
wiih  water,  was  permitted  to  exercise  the 
privilege  granted  by  the  contract.  The  lat- 
ter company  was  incorporated  under  t)ie  gen- 
eral act,  and  this  court,  in  its  second  di- 
vision, held  that  "the  obligation  of  the 
contract  between  the  state  and  the  plaintiff, 
represented  by  the  franchise  granted  to  the 
latter,  was  not  impaired  by  the  exercise  by 
the  defendant  company  of  the  privileges 
granted  to  it  in  the  performance  of  the  pro- 
p<»ed  contract.*  Judoe  Bradley,  who  de- 
livered the  opinion  of  the  court,  reviewed 
the  question  of  the  plaintiff's  right  in  the 
light  of  adjudired  cases,  and  held  that  the 
grantee  in  public  grants  takes  nothing,  in 
respect  of  tne  exercise  of  his  franchise,  by 
inference,  ''except,*  he  said,  ''so  far  as  they 
are  by  the  terms  of  the  grant  made  exclusive, 
the  power  is  reserved  to  grant  and  permit  the 
exercise  of  compctinff  and  rival  powers  and 
privileges,  however  Injurious  they  may  be 
to  those  taken  by  the  prior  grantee." 

The  question  which  engages  our  attention 
is  of  freat  interest,  and  the  cliscussion  could 
be  easily  prolonged  upon  the  legal  principles 
involved,  and  upon  the  authorities;  but  it 
would  not  be  profitable  to  continue  a  discus- 
sion, the  grounds  of  which  have  been  gone 
over,  in  the  one  aspect  or  the  other,  in  the 
decisions  to  which  reference  has  been  made, 
as  well  as  in  others  referred  to  by  counsel, 
even  if  the  time  were  at  our  disposal.  The 
authorities  cited  by  the  appellant's  counsel 
in  support  of  his  position  as  to  the  inviola- 
bility of  the  company's  franchise  have  not 
been  overlooked.  Milhau  v.  Sharp,  27  N.  Y. 
611,  84  Am.  Dec.  814;  Ifeto  York  y.  See&nd 
Ave.  R.  Co.,  92  N.  Y.  272,  and  People  v. 
O'Brien,  111  N.  Y.  1,  2  L.  R.  A.  255,  decided 
that  the  franchise  acquired  by  a  corporation 
by  contract  with  the  municipality  was  irre- 
pealable  and  indestructible  at  the  latter's 
hands  whether  through  the  action  of  its  offi- 
cers or  by  legislation.  We  do  not  assert  to 
the  contrary  now,  and  those  cases  do  not  con- 
trovert our  present  views.  In  none  is  it  held 
that  the  constitutional  prohibition  against 
the  impairment  of  contracts  by  legislation 
neaches  beyond  tJieir  protection  from  altera- 
tion or  repeal  without  their  consent,  and  pre- 
vents the  granting  to  others  of  similar  fran- 
chises which  may  impair  the  value  of  the 
prior  grant.  The  legislature  may  not  destroy 
or  confiscate  the  property  and  franchise  of  a 
corporation ;  bat  it  is  not  conceivable  that 
the  sovereign  power  can  be  restricted  in  its 
grants  uf  corporate  franchises,  within  consti- 
tutional limits,  save  by  its  own  express 
agreement,  even  though  the  material  conse- 
quences may  be  such  as  to  entail  loss,  if  not 
niio,  upon  existing  corporations,  through 
rivalry  and  competition.  Those  are  risks 
which,  if  they  cannot  be  guarded  against, 
are  assumed  by  the  grantees.    The  franchise 
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of  the  appellant  is  founded  upon  the  contract 
which  the  statute  authorized  with  the  town 
of  New  Lots.  It  cannot  be  taken  awar,  ex* 
ccpt  upon  making  Just  compensation  ;  but  in 
estimating  its  value,  in  condemnation  pro- 
ceedings, It  is  not  to  be  regarded  as  exclusive 
in  its  nature.  And  it  is,  in  our  view,  im- 
material to  the  consideration  of  the  question 
of  the  value  of  the  franchise  whether  it  waa 
founded  upon  the  contract  with  the  munici- 
pality, or  in  legislative  grant.  In  either 
case,  as  no  exclusive  francTiise  was  granted 
In  terms,  none  could  be  inferred. 

The  appellant  further  urges  that  by  force 
of  the  provisions  of  the  Annexation  Act  of 
1886  (Laws  1886,  chap.  885)  its  exclusive 
right  to  furnish  water  was  affirmed  and  estab- 
lished. To  this  view  of  the  act  we  cannot 
assent.  That  act  was  not  intended  to  and  did 
not  operate  upon  the  charter  of  tlie  aj)pel- 
lant.  It  bore  upon  the  powers  of  the  city  of 
Brooklyn,  upon  annexation  with  the  new 
territory,  and  its  purpose  was  to  condition- 
ally protect  the  company's  franchise  in  that 
event.  We  have  defined  its  effuct  in  the  Zteg^ 
ler  Ctm,  126  N.  Y.  842,  when  Judp^  Finch, 
speaking  for  the  court,  said:  **The  plant 
formulated  by  the  annexation  act  thus  ac-- 
complishcd  two  things ;  it  protected  the  citv,. 
if  it  chose  to  purchase,  by  giving  it  the- 
power  to  condemn  the  company's  franchise 
as  well  as  its  tangible  property,  which, 
under  the  previous  acts,  it  could  not  have- 
done  (Rb  RttcJiester  Water  Comrs,  66  N.  Y. 
418)  ;  and,  if  the  city  chose  not  to  buy,  the- 
act  protected  the  company  by  excluding  dur-^ 
ing  its  charter  life  the  municipal  competi- 
tion." It  was,  at  the  most,  a  protective 
measure,  induced  by  a  regard  of  the  possible 
consequences  to  the  water  company,  if  the 
municipality  of  Brooklyn  should  be  disposed 
to  take  advantage  of  the  situation  upon  an- 
nexation. It  did  not  grant,  and  appellant's 
counf^el  do  not  claim  that  it  granted,  any 
franchise  to  the  company ;  nor  did  it  enlarge 
the  one  possessed,  it  was  simply  incidental, 
as  the  same  counsel  say,  to  the  terms  and 
conditions  attached  to  the  plan  of  annexation. 
But  if  the  act  did  not  affect  the  franchise,  its 
provisions  were  incompetent  to  make  it  more 
extensive,  and  if  it  constituted  no  agreement 
with  the  company,  which  is  not  and  cannot 
be  pretended,  then  it  was  not  beyond  the 
power  of  the  legislature  subsequently  to 
repeal  the  provision,  and  to  leave  the  city 
free  to  compete. 

In  the  last  place,  we  will  briefly  consider 
the  proposition  that  the  Condemnation  Act  of 
1892,  which  authorized  this  proceeding,  is 
unconstitutional  and  void.  The  important 
point  in  the  argument  upon  this  proposition 
IS  that  the  principle  which  forbids  the  taking 
of  a  citizen's  property,  except  for  a  necessary 
public  use,  requires,  for  the  validity  of  the 
legislative  act,  that  the  particular  public 
use  be  designated,  whereby  the  pn^perty  lie- 
comes  impressed  with  a  trust  for  the  benefit 
of  the  public:  and  that  not  only  this  act  is 
defective  in  that  respect,  but  it  gave  no  op- 
portunity for  a  ludicial  determination  of  tlie 
question' of  the  use.  In  our  Judirment.  how- 
ever, while  ft  may  have  been  bettt^r  legisla- 
tion to  have  Axed  and  limited  the  particular 
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use  for  which  the  city  of  Brooklyn  was  au- 
thorized to  acquire  and  hold  the  appellant's 
property,  the  act  is  valid.  Throughout  it  de- 
clares the  acquisition  to  he  in  the  puhlic  in- 
terest and  for  tue  public  use.  Its  scheme  su^i:- 
gests  that  the  legislature  deemed  the  matter 
of  the  water  supply  of  too  great  public  im- 

f)Ortance  to  be  left  to  private  enterprise,  and 
t  should  become  a  part  of  the  great  muni- 
cipal system.  The  legislature  must  be  pre- 
sumed to  be  the  best  ludge  of  the  necessity 
of  public  works  and  improvements,  of  how 
thev  shall  be  instituted,  and  of  how  long  they 
shall  be  carried  on,  so  as  best  to  subserve 
publ ic  ends.  Of  the  necessi ty  for  the  exercise 
of  the  right  of  eminent  domain,  the  legis- 
lature is  the  judge;  but  whether  the  use  for 
which  the  property  is  to  be  taken  is  a  pub- 
lic use,  which  justifies  its  appropriation,  is 
a  judicial  Question  upon  which  the  courts 
are  free  to  decide.  The  opportunity  for  the 
presentation  of  that  question,  and  for  obtain- 
ing a  judicial  determination  upon  it,  was 
distinctly  provided  for  in  this  act.  The  act, 
in  the  first  section,  declared  that  the  *'pui)lic 
interest  requires  the  acquisition  by  the  city 
of  Brooklyn,  for  the  public  use,"  of  the 
properties  of  the  water  company ;  and  in  the 
next  section  it  provided  for  the  presentation 
of  a  petition  by  the  city  at  a  special  term  of 
the  supreme  court,  which,  after  setting  forth 
a  description  of  the  profierties  and  franchises, 
and  the  names  of  the  owners,  or  of  parties 
having  claims  or  interests  therein,  should 
pray  *^that  the  said  city  may  be  authorized 
to  take  and  hold  said  property  and  franchises 
forever,  for  the  public  use,  free  of  all  liens 
and  incumbrances,  upon  making  just  com- 
pensation therefor,"  etc.  Service  of  notice 
of  the  presentation  of  this  petition  was  then 
next  provided  for;  and  in  the  fifth  section, 
after  directing  the  court,  upon  the  petition 
being  presented,  to  make  an  order  authoriz- 
ing the  citv  to  take  and  hold  the  property 
for  the  public  use,  it  is  further  providea  tliat 
^any  person 'or  corporation  liaving,  or  claim- 
ing any  interest  whatever  in  the  said  prop- 
erty and  franchises,  shall  have  a  right  to  be 
beard  in  person,  or  by  attorney,  upon  the 
•aid  application,"  etc.  Tlie  application  re- 
ferred to  plainly  means  that  of  the  city,  upon 


the  presentation  of  the  petition.  It  can  m'*:iu 
nothing  else ;  for  that  is  the  only  applic=diti<»ii 
in  question.  There  was  tiius  afforded  the 
opportunity  to  raise  any  objections  alTecting 
the  right  of  the  city  to  proceed  under  tlie 
act  in'the  condemnation  of  the  appellant's 
property,  and  to  have  them  Judicially  heard 
and  determined. 

The  appellant's  other  point  as  to  the  un- 
constitutionality of  the  act  is  that  it  au- 
thorized the  condemnation  of  property  which 
is  already  devoted  to  a  public  use,  without 
designating  any  different  or  larger  public 
use  to  which  it  is  to  be  applied.  We  do  not 
think  that  there  is  force  in  this  ohjection. 
While  the  purpose  of  the  water- works  com- 
pany was  public  in  its  nature,  it  cannot  be 
said  to  be  strictly  identical  with  the  muni- 
cipal purpose.  A  municipal  corporation  is 
a  public  and  governmental  agency.  It  holds 
property  for  ^e  general  benefit,  with  a  larger 
scope  of  use.  When  acquired  by  the  muni- 
cipality of  the  city  of  Brooklyn,  the  ap- 
pellant's property  would  become  a  part  of  a 
general  system,  under  a  single  management, 
and  conducted  essentially  as  a  public  work. 
If,  in  order  the  better  to  subserve  the  public 
use,  the  appropriation  of  private  property 
is  necessary,  even  thouirh  it  be  already  de- 
voted to  a  similar  use,  the  riirht  to  make  it 
is  incident  to  the  legislative  power,  and  it 
is  necessary  for  the  general  good  that  the  right 
be  conceded.  All  property  within  the  state 
is  subject  to  the  right  of  the  legislature  to 
appropriate  it  for  a  necessary  and  reasonable 
public  use,  upon  a  Just  compensation  being 
provided  to  be  made  therefor,  and  there  can 
be  no  distinction  in  favor  of  corporations 
whose  franchises  and  operations  impart  to 
them  a  quasi  public  character.  We  think  it 
very  apparent  that  the  public  use  to  whicii 
the  appellant's  property  is  to  be  devoted  by 
the  provisions  of  the  act  does  differ,  and  that 
it  is  of  a  higher  and  wider  scope. 

None  of  the  other  questions,  we  think,  call 
for  a  further  expression  of  opinion,  and  oar 
judginent  is  that  the  deeUion  of  ths  Otneral 
Term  wu  eorreet^  and  ikai  iU  ordtr  9k&uid  te 
affirmed,  with  oosta. 

All  concur. 
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Gompensatioift  toir  the  serviees  of 
tomey  at  l»w  ia  not  tncliided  in  the 

**  watres  or  salaries  to  clerks,  servants,  or  em- 
ployes.** whicb  are  entitled  to  preterenoe  In  pay* 
ment  from  tbe  assets  of  an  Insolvent  oorpora- 
tiOD,  under  Code,  art.  47,  •  1&. 


NOTB.--On  the  qHcstion  who  are  laborerv,  em- 
plov^  or  servants,  within  tbe  meanlnyr  of  statutes 
glvinir  them  preferences,  see  note  to  Tod  v.  Ken- 
tuoky  UntonB.Oo.(U«a.OLaApPi)]SL.ILA.80Bb 
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APPEAL  by  claimant  from  a  Jadmeiil  ef 
the  Circuit  Court  for  Baltimore  City  deny- 
ing his  claim  to  a  preference  in  payment  out 
of  the  assets  of  the  American  Casualty  Insor 
anre  Company.    Affirmed. 
The  facts  sufflciently  appear  in  the  opinion 
Argued  before   Robinson,    Oh,  «/.,   Page 
Roberts,  Boyd,  Fowler,  and  HcSherry,  JJ. 

Meun,  Alozandor  H.  Robertson, 
Henry  Stockbridffe«  Jr.,  and  Jolui  T* 
Majion,  R«t  for  appellant: 

An  employ^  is  denned  by  the  standard  die- 

tionarv,  p.  695,  as  "a  person  who  is  employed; 

'  one  who  woiIcb  for  wages  or  a  salary;  who  ia 


tSee  also  38  L.  R.  A.  402;  44  L.  R  A.  413. 
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engaged  io  the  service  of  oris  employed  by  an- 
<otber."  This  definition  follows,  and  elabo- 
tates  that  of  Webster  which  lias  already  been 
^accepted  in  our  courts. 

6  Am.  &  Eog.  Encydop.  Law,  p.  687. 

In  Watson  y.  Wats(m  Affg,  Cb.,  80  N.  J.  Eq. 
-688,  an  employe  is  defined  to  be  "one  who 
lenders  labor  or  service  to  another." 

The  employment,  the  rendition  of  service  is 
4n  every  case  the  test  of  the  relation  of  em- 
ployer to  em  ploy  6. 

i  Bouvler,  Law  Diet.  589;  1  Abbott,  Law 
Diet.  p.  42. 

Tbe  law  creates  a  priority  in  favor  of  clerks, 
«ervaot8,  and  employes  for  their  "wages  or 
salaries." 

Code,  art.  47,  §  16. 

Tbe  law  makes  no  distinction  between  dif- 
ferent classes  of  employes;  it  includes  aU  alike, 
-skilled  and  unskilled,  the  day  laborer,  the  phy- 
sician or  the  lawyer,  provided  only,  there  is  the 
relation  of  employer  and  employe.  The  en- 
^neman  on  a  locomotive  and  the  track  hand 
Are  alike  empio}  6s  of  the  railroad  corporation, 
though  there  is  a  vast  difference  in  their  skill, 
and  as  employes,  stand  on  exactly  the  same 
footing,  yet  the  difference  between  the  attorney 
«Dd  the  engineman  is  no  more  than  between 
the  laborer  and  the  engineman. 

Qume^  V.  AUantic  dt  O.  W.  B.  Ch.  fiS  N. 
T.  368. 

Maan.  William  A.  Fisher  and  Charles 
J.  Bonaparte»  for  appellees: 

The  definition  of  the  word  "  employ 6^  as 
«iven  in  the  new  *'  Century  Dictionary,"  is  as 
follows:  "  One  who  works  for  an  employer; 
a  person  working  for  salarv  or  wages;  applied 
to  any  one  so  working,  but  usuallv  only  to 
•derks,  workmen,  laborers,  etc.,  and  but  rarely 
to  the  higher  oflScers  of  a  corporation  or  gov- 
ernment, or  to  domestic  servants;  as  the  em- 
ployes of  a  railroad  company." 

It  will  thus  be  seen  that  an  essential  part  of 
the  definition  is  that  a  person  should  work  for 
a  salary  or  wages,  and  the  law  itself  shows 
that  only  persons  receiving  a  salair  or  wages 
are  regarded  by  it  as  employes,  because  the 
priority  applies  to  '*a11  moneys  due  and  owing 
irom  such  person  or  body  corporate  for  waces 
•or  salaries  to  clerks,  servants,  or  employes." 

EUicott  Maefi.  Co,  pf  Baltimore  v.  J^peed,  72 
Md.  24. 

A  man  who  Is  an  attorney  and  barrister  is 
«ot,  and  cannot  be  properly  speaking,  as  such, 
an  "employ^"  of  any  one  except  the  state,  for 
he  is  a  public  officer,  having  well-recognized 
•duties  in  the  administration  of  Justice,  both 
possessing  privileges  and  subject  to  burdens  in- 
•coosifttent  with  the  idea  of  service  as  the  "em- 
p]oy6"  of  a  private  person.  It  is  true  that  in 
America  the  amount  of  his  compensation  is  in 
most,  but  not  all,  cases,  determined  by  con- 
tract with  his  client,  but  this  is  merely  be- 
eause  the  state  has  not  usually  seen  fit  to  pro- 
vkie  otherwise;  for  it  is  well  settled  that  an 
attorney  at  law  can  be  compelled  to  work  for 
■otbing  without  any  violation  of  his  constitu- 
tional  rights. 

Bowe  y.  Fvba  County,  17  Cal.  61;  Wayne 
ihunty  V.  Waller,  90  Pa.  99,  85  Am.  Rep.  636; 
Yiee  v.  BamiUon  County,  19  111.  78;  Bacon  v. 
VoyiM  County,  1  Mich.  4iSl;  LamontY,  Solano 
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County,  49  Cal.  168;  Freebyy.  Klickitat  County^ 
5  Wash.  329;  Cooley,  Const  Urn.  4th  ed.  412. 

McSherrjTt  J.,  delivered  the  opinion  of 
the  court : 

Section  15  of  article  47  of  the  Code  pro- 
vides in  substance  that  when  any  person  or 
body  corporate  shall  make  an  assignment  for 
the  benefit  of  his  or  its  creditors,  or  shall  be 
adjudged  insolvent,  or  shall  have  his  or  its 
property  taken  possession  of  by  a  receiver 
''all  moneys  due  and  owing  from  such  person 
or  body  corporate,  for  wages  or  salaries  to 
clerks,  servants,  or  employes,  contracted  not 
more  than  three  months  anterior  to  the  exe- 
cution of  such  assignment,  adjudication  of 
insolvency  or  appointment  of  a  receiver, 
shall  first  be  paid  in  full  out  of  such  prop- 
erty or  estate,  etc."  The  appellant,  who  is 
an  attorney  at  law,  claims  to  be  paid  in  full 
tbe  fees  due  him  by  the  American  Casualty 
Insurance  &  Security  Company,  an  insolvent 
corporation,  whose  assets  were  placed  in  the 
hands  of  a  receiver  by  a  decree  of  the  circuit 
court  of  Baltimore  city,  on  November  23d, 
1898.  Whether  ho  comes  within  the  statute 
Just  alluded  to,  and  is,  therefore,  entitled  to 
a  priority  in  the  payment  of  his  claim,  is 
the  sole  Question  raised  by  the  pending  ap- 
peal ;  ana  that  question  is  an  exceedingly 
narrow  one. 

We  have  before  us  only  the  petition  of  the 
appellant,  together  with  his  itemized  ac- 
count verified  by  affidavit,  and  the  answer 
of  the  receivers.  From  these  it  appears  that 
the  claim  is  made  up  of  two  charges  for  sal- 
ary for  the  montJi  of  December,  1892,  and 
the  month  of  January,  1898,  and  nine  other 
charges  for  services  rendered  and  for  re- 
tainers in  particular  cases.  All  of  these 
items,  except  tbe  last  six  which  aggregate 
the  sum  of  $900,  bear  date  more  than  three 
months  prior  to  November  23d,  1893,  and 
are,  in  consequence,  under  the  'statute,  en- 
titled to  DO  priority.  The  six  items  with 
which  we  have  to  deal  are  not  items  for  sal- 
ary. Four  of  the  six  arc  for  retainers  in 
cases  undisposed  of,  and  the  remaining  two 
are  for  fees  in  cases  previously  tried.  The 
statute  has  relation  to  wages  or  salaries  due 
to  clerks,  servants,  or  employes.  The  appel- 
lant was,  confessedly,  not  a  clerk  of  the  in- 
solvent company:  and  unless  the  sums  he 
claims  were  wages  or  salary,  and  unless  he 
was  when  they  were  earned,  a  servant  or  em- 
ploy6,  in  the  meaning  and  intent  of  the  stat- 
ute, he  is  not  entitled  to  claim  the  lienefit  of 
the  above  provision  of  the  code.  We  are  not 
content  to  dispose  of  this  question  by  adopt- 
ing any  of  the  varying  definitions  of  the  terma 
**  wages,"  "servants  and  employes,"  given  in 
different  lexicons ;  because'  there  are  well- 
recognized  rules  of  construction  which  ought 
to  control  in  the  judicial  interpretation  of 
the  statute. 

If  we  look  to  the  object  which  the  legis- 
lature had  in  view  in  adopting  this  particu- 
lar act,  and  if  we  bear  in  min^  the  familiar 
doctrine  that  the  signification  of  the  worda 
used  is  to  be  gathered  therefrom,  and  also 
from  their  association  and  collocation,  there 
would  seem  to  be  but  little,  if  any,  diflA- 
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culty  in  disposing  of  this  contention.  Now, 
the  title  of  the  original  act  which  forms  the 
■ection  of  the  code  referred  to  in  the  begin- 
ning of  this  opinion  is,  "An  act  to  provide 
for  the  payment  of  wages  and  salaries  due 
employes  of  insolvent  employers,"  and  the 
obvious  scope  of  the  enactment  is,  in  the 
language  of  Bacon,  «/.,  in  Goiflnr.  Beynolds, 
87  N.  Y.  640,  when  discussing  a  somewhat 
similar  provision  of  a  New  York  statute, 
*'to  protect  the  classes  most  appropriately 
described  by  the  words  used,  as  those  en- 
gaged in  manual  labor  as  distinguished  from 
officers  of  the  corporation  or  professional  men 
engaged  in  its  service ;  in  short  to  afford  ad- 
ditional relief  to  a  class  who  usually  labor 
for  small  compensation,  to  whom  the  mod- 
erate pittance  of  their  wa^es  is  an  object  of 
Interest  and  necessity,  and  who  are  poorly 
qualified  to  take  care  of  their  own  concerns 
or  look  sharply  after  their  employers. " 

**  To  the  language  of  the  act  must  be  ap- 
plied the  rule  common  in  the  construction  of 
statutes,  that  when  two  or  more  words  of 
analogous  meaning  are  coupled  together  they 
are  understood  to  be  used  in  their  cognate 
sense,  express  the  same  relations  and  give 
color  and  expression  to  each  other."  Wake- 
field V.  Fargo,  90  N.  Y.  218.  Or,  as  stated 
by  Lord  Bacon,  **the  coupling  of  words  to- 
gether shows  that  they  are  to  be  understood 
in  the  same  sense."  4  Bacon's  Works,  p. 
26.  See  also  Gum.  ▼.  Dejardin,  126  Mass. 
46.  80  Am.  Rep.  652.  The  word  "employ 6." 
though  generally  and  ordinarily  quite  com- 
prehensive, cannot,  if  regard  be  had  to  the 
principle  just  stated,  be  given  a  wider  mean- 
ing than  the  cognate  words  **  clerks"  and 
''servants"  with  which  it  is  associated,  but 
must  be  restricted  in  its  signification  so  as 
to  include  only  persons  who  perform  the  same 
kind  of  service  that  is  due  from  clerks  or 
servants. 

"^A  statute  which  treats  of  persons  of  an 
Inferior  rank  cannot  by  any  general  word  be 
so  extended  as  to  embrace  a  superior;  the 
class  first  mentioned  is  to  be  taken  as  the 
most  comprehensive :  tpecialia generalibus  der- 
itgant,  HI.  Com.  Introduction,  §  8 ;  Sandiman 
▼.  Breach,  7  Barn.  &  C.  96 ;  Beg.  ▼.  Cleworth, 
4  Best  &  8.  927 ;  Kitchen  ▼.  Shaw,  6  Ad.  & 
£1.  729;  BranweU  v.  Penneck,  7  Barn.  &  C. 
586 ;  Williami  ▼.  Qolding,  L.  R.  1  C.  P.  69 ; 
Broom,  Legal  Maxims,  625 ;  Smith  y.  People, 
47  N.  Y.  387.  Allen,  J.  ;  Wakefield  v.  F^rgo, 
iupra.  Now,  by  no  possible  construction 
could  an  attorney  at  law  be  included  under 
the  term  ''clerk,^  and  it  is  not  unreasonable 
to  suppose,  looking  to  the  subject-matter 
with  which  the  legislature  was  dealing,  and 
to  the  mischiefs  it  intended  to  remedy,  that 
the  word  **  servant"  was  used  in  the  sense  in 
which  it  was  employed  in  the  common  law. 

**The  first  sort  of  servants  acknowledged 
by  the  laws  of  England  are  menial  servants ; 
80  called  from  being  intra  moenia,  or  domes- 
tics. .  .  .  Another  species  oi  servants 
are  called  apprentices  (from  apprendre,  to 
learn).  .  .  .  A  third  species  of  servants 
are  laborers,  who  are  only  hired  by  the  day 
or  week,  and  do  not  live  intra  moetiia  as  a 
part  of  the  family.  .  .  .  There  is  yet  a 
fourth  species  of  servants,  if  they  may  be  so 
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called,  beine  in  rather  a  superior,  a  minis> 
terial  capacity,   such  as  stewards,    fac*tnr>», 
bailiffs;  whom,  however,  the  law  considers 
as  servants  pro  tempore  with  regaixi  to  such, 
of  their  acts  as  affect  their  master's  or  em- 
ployer's property."    1  Bl.  Com.   chap.    14. 
**  Besides  these  four  sorts  of  servants  may  be- 
mentioned,    (5)    clerks  and  shopmen,  who, 
however  confidentially   they   may    be   em- 
ployed, are  servants  in  the  eye  of  the  law ; 
(6)  merchant  seamen;    ...     (7)  persons 
working  in  mills  and  factories,  or  mines  and     t 
collieries."    1  Broom  &  Hadley,  Com.  chap.     '^ 
14.     Taking  these  for  the  reasons  suggested 
to  be  the  senses  in  which  the  legislature  used 
the  term  ** servant,"  it  is  perfectly  apparent 
that  an  attorney  at  law  is  not  included  ;  and 
as  the  more  general  word  ''employe,"  must, 
by  reason  of  its  associations  and  collocations, 
with  the  two  preceding  words,  be  restricted 
to  a  meaning  synonymous  with  their  mean- 
ing, it  follows  of  necessity  that  it  cannot  in- 
clude a  person  of  a  higher  grade  of  service- 
than  the  more  limited  terms  embrace.      If 
this  be  so,  as  we  think  it  is,  then  an  attorneys 
at  law  is  not  within  the  statute. 

This  conclusion  is  supported  by  many  ad- 
judications construine  statutes  oi  a  kindred, 
character.     Thus  in  Gordon  v.  Jennings,  L«. 
R.  9  Q.  B.  Div.  45,  it  was  held  under  83  ^ 
84  Yict.,  chapter  80,  which  prohibited  th»- 
attachment  of  the  wages  of  any  servant,  la- 
borer, or  workman,  that  a  secretary  who  was- 
paid  an  annual  salary  in  quarterly  install- 
ments was  not  included.     And  in  Aikin  ▼. 
WaMon,  24  N.  Y.  482,  it  was  decided   that 
under  section  10  of  the  General  Railroad  Act 
of  1850,  which  made  stockholders  liable  for- 
all  debts  due  or  owing  to  any  of  the  com- 
pany's laborers  and  servants  for  services  per- 
formed for  it,  a  contractor  to  build  a  part, 
of  the  road  was  not  embraced.    In  Coffin  y. 
Beynolde,  87  N.  Y.  640,  a  secretary  was  held 
not  to  be  included  under  the  terms  "  laborers,*^ 
**  servants, "and  **  apprentices. "  In  Wakefield  y. 
Pargo,  90  N.  Y.  218,  a  bookkeeper  and  gen- 
eral manager  was  held  not  within  the  sam^ 
words.     In  People  v.  Remington,  109  N.  Y. 
681,  by  affirming  the  lower  court  it  was  held 
that  a  superintendent  at  an  annual  salary, 
an  attorney  at  law  and  salesmen  on  salaries 
and  commiasions  are  not  entitled  to  prefer- 
ence under  the  statute.    In  Todd  v.  Kentuckj^ 
Union  R.    Co.,  52  Fed.  Rep.  241,  6  U.  8. 
App.  186,  contractors  were  held  not  to  be 
employes.    The  same  case  with  very  full  note^* 
in  18  L.  R.  A.  805. 

But  there  is  another  ground  apon  which. 
the  decree  appealed  from  must  be  affirmed. 
We  have  said  that  the  items  claimed  as  due- 
and  earned  within  three  months  prior  to  thS' 
appointment  of  the  receivers  are  charges  for 
special  services,  and  in  no  sense  for  wages  or 
salary  at  all.  Obviously  for  such  fees,  even 
under  the  widest  construction  that  might  be* 
given  to  the  word  "employfe"  a  priority  could 
not  be  claimed.  Thus  in  the  recent  case  of 
LovisvilU,  E.  A  St.  L.  R.  Co.  y.  WiUon,  13^ 
U.  S.  601,  84  L.  ed.  1028,  it  appeared  that  s. 
receiver  of  the  railway  was  appointed.  That 
the  order  of  appointment  provided,  "It  is* 
further  ordered,  adjudged,  and  decreed  that 
the  said  receiver,  out  of  the  income  that  shall) 
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come  Into  his  hands  from  the  operation  of 
the  said  railway  or  otherwise,  do  proceed  to 
pay  til  Just  clnims  and  accounts  for  labor, 
material,  supplies,  salaries  of  ofilcers  and 
wages  of  employes  that  may  have  been  earned 
or  furui>h(  d  within  six  months  prior  to  Jan- 
uary 1,  1885.''  Mr.  Wilson  claimed  to  be 
paid  for  services  rendered  by  him  as  attorney. 
In  disponing  of  his  claim,  the  supreme  court 
said :  **  With  respect  to  the  provision  in  the 
order  of  appointment,  he  claims  to  come 
under  the  descriptive  words  therein  used, 
'wages  of  employes'.  .  .  .  On  the  mean- 
ing of  the  words,  'wages  of  employ&, *  he 
cites  the  cnse  of  Gnrney  v.  Atlantic  dk  0,  W. 
R  Co.,  58  N.  Y.  858.  in  which  an  order  di- 
recting the  receiver  of  a  railway  company, 
therehy  ap|M)inted,  to  pay  debts  owing  to  the 
laborers  nnd  employes  for  labor  and  services, 
was  held  broad  enough  to  include  a  debtdue 
to  Hon.  Jeremiah  S.  Black  for  professional 
iervice«  as  counsel. 

"Without  criticising  that  decision,  or 
DOticin;;  the  special  circumstances  which 
seemed  in  the  judgment  of  that  court  to  jus- 
tify the  Inclusion  of  professional  services 
within  tlie  descriptive  words  of  the  appoint- 
ment, we  are  of  the  opinion  that  the  term 
'wa;:cs  of  employ  OS*  as  used  in  the  order  now 
under  considenttion,  does  not  include  the  ser- 
vices of  counsel  employed  for  special  pur- 
poses. Vaue  V.  JSevcombe,  182  U.  S.  220,  83 
L.  cd.  310.  The  terms  'officers*  and  'em- 
ployes.* both,  alikp.  refer  to  those  in  regular 
And  continual  service.  Within  the  ordinary 
ncceptHtioii  of  the  terms,  one  who  is  engaged 
to  render  service  in  a  particular  tninsaction 
U  neither  an  oS^osi  nor  an  employ 6.    They 


imply  continuity  of  service,  and  ezcludfr 
those  employed  for  a  special  and  sin|^1e  trans- 
action. An  attorney  of  an  individual  re- 
tained for  a  single  suit  is  not  his  emploj'g. 
It  is  true  he  has  engaged  to  render  services ; 
but  his  engagement  is  rather  that  of  a  con- 
tractor than  that  of  employ 6.  The  servicca 
of  the  appellee,  therefore,  did  not  come  with- 
in tlie  order  appointing  the  receiver."  It 
will  be  seen  from  the  above  extract  Uiat  the 
supreme  court  declined  to  follow  the  Case  of 
Ourney  in  58  N.  Y.  358.  We  may  observe- 
with  regard  to  Ourney' m  Case  that  it  was  de- 
cided by  but  four  of  the  seven  judges  who- 
sat,  the  other  three  having  disseut-ecl ;  and. 
that  it  apparently  ignores,  in  construing  the 
word  "employe,  the  principle  to  which  we 
have  already  alluded,  and  which  Lord  Hale 
concisely  expressed  in  the  phrase  noscitur  a 
soeiU.  or  as  applied  to  that  case,  that  the 
coupling  together  of  the  words  **  laborers" and 
"employes"  in  the  order  then  under  consid- 
eration, indicated  that  the  term  "employe,** 
as  there  used,  was  designed  to  have  no  broader 
meaning  than  its  conjoined  and  associated- 
term  "labor.** 

By  a  pro  forma  decree  the  circuit  court  of 
Baltimore  city  adjudged  that  the  appellant 
"  was  neither  a  clerk,  servant,  nor  employe  of 
the  American  Casualty  Insurance  and  Secur- 
ity Company  of  Baltimore  within  the  mean- 
ing of  section  15  of  article  47  of  the  Code,*" 
and  that  he  was  not  entitled  to  any  priority 
of  payment  for  any  portion  of  his  claim. 
For  the  reasons  wc'have  assigned  we  are  of' 
opinion  that  this  decree  is  right  and  we  shalL 
accordingly  affirm  it. 

Decree  affirmed  with  costs  above  and  below^ 
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*1.  The  trolley  system  of  propenfnflr  street 
carB,  am  at  present  used  for  the  transportation  of 
pUBenjrers  tbroug'h  the  streets  of  a  city.  Is  within 
thepuhlic  easemeDt  over  urban  highways. 

8«  When  private  rlfl^hts  are  not  ta- 
▼olved  In  the  acta  of  public  agents,  notice  to 
private  pern »n8  fa  not  absolutely  essential  to  the 
legahty  of  thofie  acts. 

8.  When  a  statute  expressly  aathorises 
a  municipal  board  to  desif^ate   the 

number  of  street-railway  tracks  that  shall  be 
laid  loany  stniot,  lane,  or  avenue  of  theotty,  the 
court  cannot  set  aside,  as  unreasonable,  an  or- 
dinance whloh  authorlaEss  the  laying  of  double 

tracks. 

Headnotes  by  Dzzov,  J., 


Noxa— That  a  trolley  street  car  line  may  be  an- 
tborlaed  in  the  public  street,  see  also  Kooh  ▼ 
Korth  Are.  R.  Ck>.  (Md.)  16  L.  B.  A.  877:  Taggart  v. 
Newport  Street  R.  Go.  (K.  L)  7  L.  R.  A.  206;  Hudson 
Birer  T(>ieph.  Oo.  v.  WatervUet  Tump,  ft  IL  Oo. 
(H.T.)17L.K.A.S74 

86L.R.A. 


4.  When  a  statute  forbids  the  laying  of  any^ 
railway  tracks  In  any  street  unless  the  coDsent  of 
the  governing  municipal  board  bo  first  obtained, 
the  board  must  know  what  particular  tracks  are- 
to  be  laid  before  it  gives  consent. 

6.  The  general  role  is  that  the  word, 
"may**  imposes  a  dnty«  whenever  it  is  em- 
ployed in  a  statute  to  deiegute  a  power,  the  exer- 
cise of  which  is  important  for  the  protection  of' 
public  or  private  interests.  The  word  is  so  used  ia 
the  Act  of  March  11, 1893,  Pub.  Laws  1893,  p.  241. 

6.  The  owners  of  the  fee  simple  of  land, 
in  a  street  may  prosecute  a  oertiorari  to  test 
the  legality  of  a  municipal  ordinance  purporting- 
to  authorize  a  railway  company  to  place  rails*. 
poles,  and  wires  on  thehr  land  in  the  street. 


(November  8, 18M.) 

CERTIORAM  to  test  legality  of  an  ordi- 
nance  of  the  defendant  city  permitting  tbe- 
North  Hudson  County  Railway  Company  to 
construct  an  electric  railway  line  in  a  street  in. 
front  of  the  property  of  the  prosecutors.  Or- 
dtnance  set  aside  in  part. 

The  facts  are  stated  in  the  opinion. 

Messrs,  Charles  L.  Corbin  and  Gilbert. 
Collins  for  prosecutors, 

Mr.  Am  Q.  Oarretson  for  defendants. 


See  also  33  L.  R.  A.  120;  35  L.  R.  A.  859;  37  L.  R.  A.  856;  30  L.  R.  A.  751; 
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Dizoiiy  J.9  dellirered  the  opinion  of  the 
<x)iirt: 

The  board  of  street  and  water  commissiODPrs 
of  Jersey  City  having,  on  March  5,  1894, 
paraed  an  ordinance  giving  the  North  Hudson 
County  Railwav  Company  permission  to  lay 
tracks,  erect  poles,  and  stnni;  wires  on  several 
streetB  of  the  city, — among  them  Grove  street, 
from  Pavonia  avenue  to  the  Hoboken  lioe. — 
the  prosecutors,  owning  property  on  that 
street,  sued  out  this  certiorari  to  test  the  legal- 
ity of  the  ordinance. 

A.  fundamental  question,  lying  at  the  basis 
of  matters  which  we  must  consider  in  passing 
upon  the  objections  of  the  prosecutors,  is 
whether  the  trolley  system  of  propelling  street 
cars,  involvinfi^,  as  it  does,  the  erection  of  poles 
and  wires  on  land,  the  fee  of  which  is  private 
property,  is  within  the  public  easement  over 
urban  highways.  In  our  Judgment,  it  is.  That 
•easement  includes  the  right  to  use  the  street 
for  purposes  of  passage  by  the  public,  and 
therefore  to  employ  any  means  directly  con- 
ducive to  that  end,  which  do  not  substantially 
interfere  with  the  customary  use  of  the  street 
by  any  portion  of  the  public,  or  with  the  recog- 
nized rights  of  abutting  owners.  The  cars 
propelled  by  the  trolley  system  do  not  materi- 
ally differ,  either  in  appearance  or  use,  from 
the  ordinary  horse  cars.  They  are  permitted 
to  go  along  the  streets  in  such  manner  only  as  is 
compatible  with  the  customary  modes  of  travel 
by  others  of  the  public.  Newark  Pnu.  R.  Co, 
V.  Blocks  55  N.  J.  L.  605.  And  the  tracks, 
poles,  and  wires  cause  no  greater  detriment  to 
adjoining  property  than  do  the  tracks,  sewers, 
pipes,  posts,  and  trees,  which,  undisputably, 
the  public  may  authorize  to  be  placed  in  the 
street.  These  considerations,  we  think,  lead 
to  the  conclusion  reached  by  the  learned  vice- 
chancellors  of  this  state  in  EaUeyY,  Rapid 
Transit  Street  R,  Co,  47  N.  J.  Eq.  380,  891, 
and  Paterson  Horse  R,  Co.  v.  Qrundy,  51  N.  J. 
Eg.  218,  228,  and  by  the  learned  chancellor  in 
West  Jersey  R,  Co.  v.  Camden,  G,  iSt  W.  R.  Co. 
(N.  J.)  29  Atl.  Rep.  428,— that  the  adoption  of 
the  trolley  system  for  the  conveyance  of  pass- 
engers through  the  streets  of  a  city  does  not 
necessitate  the  invasion  of  any  private  right. 

We  proceed  now  to  examine  the  objections 
presented  by  the  prosecutors. 

The  first  is  that  the  ordinance  was  passed 
without  notice  to  the  owners  of  property 
along  the  line  of  the  street.  It  is  impossible  to 
frame  a  universal  rule,  in  determining  when 
individuals  are  absolutely  entitled  to  notice  of 
the  proceedings  of  public  agencies.  Like  "due 
process  of  law,"  it  seems  to  be  a  mixed  ques- 
tion of  abstract  justice  and  established  usage. 
Sometimes  it  is  said  that  such  notice  is  requi- 
site in  all  judicial  proceedings,  but  not  in  those 
which  are  legislative  or  ministerial.  With  re- 
gard, bowever,  to  the  acts  of  corporate  bodies 
invested  with  governmental  powers,  these 
terms  are  often  very  shadowy,  and  sometimes 
appear  to  be  applied  to  such  acts  merely 
on  a  hypothesis  that  notice  to  private  persons  is 
or  is  not  deemed  essential.  Generally,  I  think, 
it  may  be  said  that,  when  private  rights  are  in- 
volved, notice  must  be  given  to  the  parties  in- 
terested. Tet  not  always:  for  the  question 
whether  the  power  of  eminent  domain  shall  be 
exerted  over  the  property  of  A.  or  of  B.  is  con- 
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clusively  decided  without  notice  to  either,  al- 
though that  certainly  involves  private  righta. 
The  counterpart  of  the  general  rule  above  sug- 
gested is,  I  believe,  of  universal  appliration,-— 
that,  when  private  rights  are  not  involved,  no> 
tice  to  private  persons  is  not  essential.  The 
matters  dealt  with  in  the  ordinance  now  under 
review,  and  of  which  complaint  is  made,  the 
adoption  of  the  trolley  system,  and  the  laying 
of  double  tracks  in  the  street,  do  not  involve 
private  rights.  It  maybe  that  the  legitimate 
use  of  the  street  by  the  abutting  owners  will 
interrupt  the  passage  of  cars  upon  double 
tracks  more  frequently  than  it  would  if  there 
were  only  a  single  track;  but,  as  we  have  seen, 
the  private  right  will  not,  on  that  account,  be 
diminished.  The  public  using  the  tracks  must 
put  up  with  the  interruption.  Btifferty  v. 
CeniToi,  Traeiion  Co,  147  Pa.  679.  If  this  or- 
dinance defined  the  position  of  the  poles,  and 
thus  determined  whether  the  possible  incon- 
venience which  they  might  occasion  should  be 
borne  by  one  abutting  owner,  rather  than  an- 
other, then,  perhape.as  IB  intimated  in  the  equity 
case  before  mentioned,  private  rights  would  be 
so  concerned  as  to  require  notice.  But  the  or- 
dinance attempts  no  such  location.  Notice, 
therefore,  was  not  necessary, unless  prescribed 
by  the  statutes  under  which  the  municipal  au- 
thorities were  acting.  These  statutes  are  the 
charter  of  the  Jersey  City  A  Hobnken  Horse 
Railroad  Company  O^ub.  Laws  1859,  p.  550), 
an  act  transferring  all  its  powers,  privileges, 
and  franchises  to  the  North  Hudson  County 
Railway  Company  (Pub.  Laws  1874,  p.  1264). 
and  a  supplement  to  "An  act  concernmg  street 
railroad  companies."  Pub.  Laws  1898,  p,  241. 
None  of  these  acta  directs  notice  to  be 
given. 

The  prosecutors'  next  objection  is  that  the 
company  has  not  filed  a  map  or  survey  of  its 
route.  The  complete  answer  is  that  none  need 
be  filed.    Pub.  Laws  1874,  p.  1264.  ^  4. 

Another  objection  is  that,  in  authorizing  a 
double  track,  the  ordinance  is  nn  reasonable,  in 
view  of  the  narrowness  of  the  street,  and  its 
other  uses.  The  Act  of  1859,  above  referred 
to  (Pub.  Laws  1859,  p.  560.  g  7)  expressly 
empowers  the  citv  authorities  to  designate 
the  number  of  tracks  that  shall  be  laid  in  any 
street,  lane,  or  avenue  of  the  city.  This  dele- 
gation of  power  is  too  specific  to  permit  the 
court  to  overturn  the  ordinance  on  the  ground 
stated.  Haynes  v.  Gape  May,  60  N.  J.  L.  56; 
State  ▼.  Trenton,  68  N.  J.  L.  182, 11  L.  R  A. 
410. 

It  is  further  objected  that  the  ordinance,  in 
empowering  the  company  to  construct  "any 
and  all  necessary  curves,  sidings,  croesovera 
and  switches  that  may  be  required  for  the 
proper,  safe,  and  economical  operation  of  the 
railway,"  is  unreasonably  vague;  and  dele- 
fBites  a  discretion  which  the  municipal  board 
Itself  was  bound  to  exercise.  This  objection 
is  valid.  The  Act  of  1859  (section  7)  and  the 
Act  of  1874  (page  1264,  g  8)  forbid  the  laying 
of  any  track  or  tracks  along  any  street  unless 
the  consent  of  the  governing  municipal  body 
be  first  obtained.  We  think  this  language 
fairly  implies  that  the  public  body  shall  know 
what  particular  tracks  the  company  proposes  to 
lay,  before  it  determines  whether  it  will  con- 
sent or  not    Only  in  this  way  can  the  pubUc 
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tepreflentatiTes  give  to  public  interests  that 
prelect ioo  which  the  legislature  designed. 

The  last  objection  to  be  considered  is  that 
the  ordinance  does  not  prescribe  the  manner 
in  which,  or  places  where,  the  poles  shall  be 
located  or  the  manner  in  which  wires  shall  be 
Strang  thereon.  This  objection  rests  upon  the 
^ird  section  of  the  supplement  of '1893,  before 
mentioned  (Pub.  Laws  1893,  p.  241).  which 
enacts  that  the  municipal  autboritiea  may, 
when  tbej  deem  it  proper,  authorize  the  use  of 
poles  to  be  located  m  the  public  streets,  with 
w^ires,  etc.,  "and  when  a  board  grants  such 
■anthority  it  may  in  such  case  prescribe  the 
manner  in  which  and  the  places  where  sucb 
poles  shall  be  located,  and  the  manner  in  which 
the  wires  shall  be  strung  thereon,  and  the 
«ame  may  be  authorized  and  prescribed  by  or- 
dinance. The  question  at  once  arises  whether 
the  language  **it  may  in  such  case  prescribe 
the  manner/'  etc.,  imposes  a  duty  on  the  pub- 
lic body,  or  merely  clothes  it  with  a  discretion- 
.ary  power.  Ordinarily,  the  word  "may"  im- 
plies permission  only,  but  often  it  is  construed 
to  be  mandatory.  It  is  noticeable  that  in  this 
yery  section  the  term  is  used  in  both  senses. 
In  the  first  clause  (that  the  municipal  autbori- 
tiea may,  when  they  deem  it  proper,  authorize 
the  use  of  poles,  etc.),  it  clearly  was  intended 
<lo  yest  the  authorities  with  discretionary 
power,  while  In  the  last  clause  ("and  the  same 
may  be  authorized  and  prescribed  by  ordi- 
ioance")  the  term  is  mandatory,  and  in  no  other 


mode  can  the  power  be  exerdsed.  The  sense 
of  the  word  in  the  middle  clause,  now  under 
consideration,  is  less  clear.  But  I  think  it  is 
mandatory.  The  general  rule  is  that  this  force 
will  be  giyen  to  the  word  wheneyer  it  is  em- 
ployed in  a  statute  to  delegate  a  power,  the 
exercise  of  which  is  important  for  the  protec- 
tion of  public  or  priyate  interests.  Sedgw. 
Stat.  Conslr.  488;  ^ew  York  y.  Furze,  8  Hill, 
612;  State  y.  Bayonne,  56  N.  J.  L.  297;  14  Am. 
&  Eng.  Encyclop.  Law,  p.  979.  It  is  un- 
doubtedly of  importance  to  public  interests 
that  the  poles  and  wires  which  are  to  conyey 
so  dangerous  an  agent  as  electricity  through 
the  public  streets  should  be  properly  placed 
and  constructed .  This  is  not  secured  by  the 
proyisions  of  this  ordinance,  which  merely  re- 
quire the  poles  to  be  erected  on  the  sidewalk 
adjacent  to  the  curb  line,  and  the  wires  to  be 
suspen'Jed  17  feet  above  the  grade  of  the  street. 
For  this  reason,  also,  the  ordinanre  is  illegal. 

The  defendants  suggest  that  the  prosecutors 
have  no  standing  to  question  the  legality  of  the 
ordinance.  But  when  it  is  remembered  that 
the  railway  company  is  intending  to  place 
tracks,  poles,  and  wires  upon  the  lands  of  the 
prosecutors,  and  that  it  has  no  right  to  do  so, 
except  under  public  authority  lawfully  con- 
ferred, it  becomes  evident  thnt  the  prosecutors 
are  entitled  to  question  the  legalify  of  the  au- 
thorization,    liead  y.  Camden,  54  N.  J.  L.  847. 

So  far  a$  it  purports  to  affect  the  lands  of  the 
prosecutors^  the  ardinanee  must  be  set  aside. 


HEW  JERSEY  COURT  OP  ERRORS  AND  APPEALS. 


PENNSYLVAIOA  R.  CO.,  Plff.  in  Err., 

9. 

Qiarles  RUSS,  Admr.,  'etc.,  of  Henry  Fh- 

penburg. 

{•..•N»  X  L»....) 

^A  B€»iice  with  respeet  to  throwing  Unitp 
ed  States  mail  baipi  off  the  movingr 
traixiflof  the  Pennsylvania  Railroad  Com pany 
uses  this  laoguaffe:  **It  must  be  distinctly  un- 
derstood, boweyer,  that  this  does  not  In  any  way 
relieye  XmgK^ge  masters  and  mafl  acrents  from 
QBing  all  possible  precautions  against  liability  of 
Injuring  any  one  In  throwing  off  mati.**  Hdik 
that  on  trains  oarrying  a  mail  agent  the  failure 
of  bafrga^  masters  to  observe  how  the  mail 
agent  performed  bis  duty  did  not,  under  this  no> 
tloe,  make  tlie  railroad  liable  to  one  injured  by  a 
mall  tiag  carelenly  thrown  by  the  United  States 

official. 

(Noyember  18, 1804.) 

TERROR  to  the  Supreme  Court  to  leyfew  a 
JlJ  judgment  in  fayor  of  plaintiff  in  an  ao- 

*Headnote  by  Gabbiboit,  J, 

Note.— As  to  the  liability  of  a  raiiroad  company 
-for  negllfrence  of  United  States  mail  agents,  see.  in 
cooneotion  with  tiie  aboye  case.  Poling  y.  Ohio 
River  ii.  Go.  (W.  Va.)  S4  L.  B.  A  215;  Oalloway  y. 
^Icago,  M.  ft  St.  P.  B.  00.  (Minn.)  88  L.  K.  A.  442: 
Sargent  y.  St.  Louis  ft  S.  F.  B.  Go.  (MoJ  U  L.  B.  A. 
•480. 

For  mail  agents  as  passengers,  see  note  to  Cleye- 
hnA,  C.  C.  ft  St.  Lb  B.  Ck>.  y.  Ketoham  (End.)  18  L. 
B.A  889. 

^L.RA. 


tion  brought  to  recoyer  damages  for  personal 
injuries  resulting  in  death  and  allesed  to  haye 
been  caused  by  defendant's  negligence.  i2!0- 
versed. 

The  facts  are  stated  in  the  opinion. 

Mr,  W.  S.  Omnmere  for  plaintiff  in  ei> 
ror. 

Afr.  R.  V.  Lindabary  for  defendant  in 
error. 

OarrUon,  J.,  deliyered  the  opinion  of  the 
court: 

This  is  an  action  against  the  Pennsylyanla 
Railroad  Company  for  causing  the  death  of 
Henry  Papenburg,  the  plainiifT's  intestate. 
Papenburg  was  struck  and  killed  by  a  United 
States  maU  bag  thrown  from  the  mail  car  at- 
tached to  one  of  defendant's  trains.  The  bag 
was  thrown  from  the  postal  car,  not  by  one 
of  the  defends nt's  seryants,  but  by  the  mail 
agent  of  the  United  States  goyernment.  The 
place  where  the  bag  was  thrown  from  the 
train  was  about  the  center  of  Cherry  street  in 
the  city  of  Rah  way.  Papenburg  was  ap- 
proaching Cherry  street  across  a  triangle  of 
ground  belonging  to  the  railroad  company, 
upon  a  beaten  track  lying  near  to  and  parallel 
with  the  railroad  tracks,  and  used  by  the  pub- 
lic in  gsining  access  to  the  station.  About 
the  middle  of  this  triangle,  alongside  the  track, 
a  mail  crane  had  been  erected,  from  which 
moying  trains  might  take  on  mail  bass.  The 
foot  oT  this  rrane  was  the  spot  designated  for 
throwing  off  mail  bags.  In  order  that  the  bags 
thrown  iiom  lapidly  moying   trains  should 
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fall  at  tbe  foot  of  thfs  crane  it  was  necessary  to 
throw  tbem  off  before  tbe  mail  citr  bad  act 
ually  reacbed  tbe  crane.  Upon  tbe  occasioD 
in  question  tbe  United  jStates  mail  a^renttbrew 
off  the  bag  some  80  feet  before  reacbing  tbe 
crane,  causing  tbereby  tbe  fatal  accident  to 
Papeuburg,  wbo  was  lawfully  at  tbe  place 
wbere  be  was  stiuck  and  killed. 

In  tbis  situation  of  affairs  two  interesting 
questions  orose,  and  were  to  some  extent  dis- 
cussed: First,  tbe  liability  of  tbe  defendant  for 
tbe  acts  of  tbe  servant  of  tbe  United  States 
government;  and,  second,  the  negligence  of 
tbe  defendant  in  designating  for  a  perform- 
ance of  tbis  character  a  spot  so  near  to 
a  traveled  patbway  over  its  own  property 
tbat  in  tbe  natural  course  of  tbinffs  injury 
migbt  befall  one  lawfully  using  tbe  tnorough- 
fare. 

Tbese  questions  are,  bowever,  not  presented 
by  tbe  case  with  which  we  have  to  deal,  for 
the  reason  tbat  tbe  negligence  of  tbe  company 
was  put  by  the  trial  court  upon  another 
and  different  ground,  in  which  aspect  al^^ne  it 
is  before  us  upon  a  specific  exception  on  which 
error  baa  t)een  assigned. 

The  ground  of  negligence  tbos  alluded  to  is 
that  it  was  the  duty  of  the  baggage  masters  of 
the  defendant  company  to  observe  how  tbe 
mails  were  thrown  off.  and  to  use  precautions 
against  injury  therefrom;  and  in  this  connec- 
tion tbe  jury  was  told  tbat  any  neglect  of  this 
duty  by  tbe  baggaee  master,  by  which  injury 
arose,  was  the  neglect  of  tbe  company,  inaa- 
mucb  as  there  was  no  attempt  to  prove  tbat 
tbe  baggage  master  of  the  train  in  question 
had  supervised  the  throwingoff  of  tbe  mail  bag 
by  which  Papen burg  was  killed,  It  is  clear  tbat 
the  defendant  was  guilty  of  neglect  of  its  duty 
in  this  respect,  if  tbat  dutv  was  correctly 
stated  in  this  instruction.  The  basis  of  the 
court's  charge  upon  this  point  was  a  printed 
notice  in  evidence,  designating  tbe  places  for 
the  delivery  of  mafi  from  movinfl:  trains.  This 
notice  was  signed  by  Joseph  Crawford,  super- 
intendent of  the  defendant  company,  and  also 
by  R  C.  Jackson,  superintendent  of  the  United 
States  mail  service.  It  reads  as  follows:  "Gen- 
eral Notice  to  Passenger  Trainmen  and  Mail 
Agents.  Baggage  masters  and  mail  agents 
are  hereby  instructed  to  throw  off  mail  bags  at 
the  points  designated  in  the  following  state- 
ment It  must  be  distinctly  understood,  bow- 
ever,  tbat  this  does  not  in  any  way  relieve 
baggage  masters  and  mail  agents  from  using 
all  possible  precaution  against  liability  of  in- 
juring any  one  in  throwing  off  maiL" 


The  instruction  of  the  trial  judge  upon  tbi» 
branch  of  the  case  was  as  follows:^  "I  call  your 
attention  to  the  notice  given  by  Crawford,  tbe 
superintendent  of  the  railroad  company,  to  tbe 
trainmen  on  passenicer  cars  as  well  as  to  tbe 
mail  agents.     He  expressly  made  it  tbe  duty  of 
tbe  baggage  masters,  wbo  are  railroad  employ- 
^,  to  use  all  p<)8sible  precautions  against  injury 
by  throwing  off  the  mails.     It  was  thus  made- 
the  duty  ot  tbese  baggage  masters  to  observe* 
how  the  mails  were  thrown  off,  and  any  ne- 
glect on  their  part  by  which  injury  was  done 
was  tbe  neglect  of  tbe  defendant  company." 

The  conclusion  I  have  reached  is  that  the- 
learned  judge  misconceived   the  meaning  of. 
this  notice,  and  in  consequence  of  such  mis- 
conception placed  the  liability  of  the  defend- 
ant upon  an  untenable  ground.    Tbe  jury  was, 
in  effect,  told  that  when  mails  were  thrown 
from  moving  trains,  whether  by  trainmen  or 
by  mail  agents,  it  was  tbe  duty  of  the  railroad 
baggage  masters  to  observe  the  operation  with 
tbe  view  of  averting  injury,  and   that  their 
failure  in  tbis  respect  would  be  the  neglect  of 
the  railroad  company.    Applied  to  the  case  of 
a  mail  bag  tlirowo  from  a  mail  car  by  tbe- 
United  States  official  in  charge  thereof,  I  do- 
not  think  that  tbis  notice  contemplated  any 
oversight  or  interference  by  the  ordinary  train- 
men, or   that,  properly    ioierpretcd,  such  a 
direction  will  be  found  in  it.    In  the  course  of 
the  case  it  was  shown  that  some  trains  carried 
mail  cars  in  charge  of  mail  agents,  while  upon 
others  the  duty  of  handling  the  mails  was  left- 
to  tbe  railroad  employes.    Tbe  natural  mean- 
ing of  tbe  joint  notice  of  tbe  federal  govern- 
ment and  the  railroad  company,  in  view  of 
this  fact,  is  not  that  baggage  masters  on  trains 
that  carried  United  States  mail  agents  should 
oversee  this  latter,  but  that  they  whose  duty  it. 
was  to  throw  off  the  mail -mail  agents  from, 
mail  cars,  basTgage  masters  from  baggage  cars 
— should  observe  care  and  exercise  all  possible- 
precautions  against  injury. 

Tbe  injurious  effect  of  the  court's  Instruc- 
tions must  at  once  appear,  for  it  is  admitted 
that  in  tbe  case  in  hand  the  baggage  mnster- 
of  tbe  defendant  did  not  oversee  the  United 
States  mail  agent  who  threw  off  the  bag.  Tbis 
omission,  in  iiscif,  would,  under  tbe  charge  of 
the  court,  be  plenarv  proof  of  negligence;  and 
upon  this  ground  o^  error  we  mu9t,  on  Ibis  ar- 
gument, assume  that  the  jury  re^^ted  its  verdict. 

Deeming,  as  we  do,  that  this  instruction  waa^ 
erroneous,  and  considering  the  question  of  con- 
tributory negligence  as  one  that  wa»  properly 
left  to  the  jury,  i^tere  mtuibea  venire  de  nova 
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WESTBROOK  MANUFACTURING  CO. 

(86  Me.  82.) 
1«  The  division  of  the  waters  ofariTer 


into  two  distinct  channels  by  an  ManA. 
entitles  the  riparian  owners  on  each  channel  to 
so  much  of  tbe  water  as  would  naturally  flow 
there  and  no  more. 

8«   Riparian  owners  on  either  channel 
of  a  river  where  it  is  divided  by  an 


KOTS.— Z%«  dioitUm  of  water  between  opponite  rU 

parUin  owners. 

The  rule  of  equality  of  right  is  what  determines 

a6L.R.A. 


tbe  quantity  of  water  to  be  used  by  each.    Pinney* 
V.  Luoe,  44  Minn.  860. 
The  rtffhtt  of  riparian  proprietors  on  opposite- 


See  also  32  L.  R.  A.  607 ;  33  L.  R.  A.  61 ;  35  L.  R.  A.  388. 
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land,  bave  no  ilfrfat  to  do  anything  by  Bbeer 
dams*  or  by  wldeninflr  or  doepenfair  the  cbannel, 
or  by  any  other  means  to  cause  more  water  to 
flow  through  that  channel  than  would  naturally 
flow  there. 


:S.  The  qvaatttT  of  water  to  whieh  a 
riparian  owner  Is  entitled,  where  the  river 
.to  divided  into  unequal  channels  by  an  island,  is 
one  half  the  water  of  the  channel  on  which  the 
land  lies,  and  is  not  to  be  ascertained  by  taking 
one  fourth  of  the  water  in  both  channels. 

•4<  Opposite  riparian  owners  where  a  river 
to  divided  by  an  island,  are  not  the  owners  of  the 
main  shores,  but  each  of  these  has  for  his  oppo- 
■ite  the  owner  of  the  shore  of  the  island  facing 
htoland. 

<6.  All  ezistinfl^  dams  in  one  of  the  chan- 
nels of  a  riwer  divided  by  an  island  may 

be  removed  by  the  owners  without  liability  to  the 
riparian  owners  on  the  other  channel,  although 
the  restoration  of  the  river  in  thto  way  to  its  nat- 
ural condition  will  increase  the  flow  of  water 
therein. 

COctoberSitlBOBD 

EEPORT  by  the  Supreme  Judicial  Court  for 
Cumberland  County  for  tbe  opinion  of  the 
law  term  of  a  bill  filed  to  obtain  partition  of 
tbe  water  of  tbe  Presumpscot  river  between 
the  riparian  owners.    JHwiined, 

banks  of  a  stream  do  not  depend  and  are  not  af- 
fected by  tbe  locality  of  the  channel  or  current 
through  or  along  which  the  larger  or  even  tbe  chief 
or  principle  part  of  the  water  flows.  Wherever 
this  current  noay  be,  the  central  line  in  the  bed  of 
the  stream  parallel  to  and  equally  distant  from 
«ach  shore  to  the  boundary  of  their  lands,  and  as 
their  respective  rights  to  the  use  of  the  water  do 
not  result  from  thto  line  of  division,  but  arise  from 
mere  operation  of  law  as  incident  to  their  owner- 
ship of  the  bank,  the  formation  of  the  stream,  its 
varying  depth,  and  the  consequent  course  and  di- 
rection of  the  current  must  be  circumstances 
wholly  immaterial.  Parties  so  situated  are  each 
entitled  to  the  use  of  an  equal  share  and  portion  of 
tbe  running  water.    Pratt  v.  Lamson,  2  Allen.  276. 

Each  proprietor  to  entitled  to  an  equal  share, 
jirthur  v.  Case.  1  Paige.  447,2  L.ed.  7ia 

The  owner  of  one  bank  Is  entitled  to  only  one 
half  of  the  water  as  against  the  owner  of  the  other 
bank.  Olney  v.  Fenner.  2  JL  1. 211. 67  Am.  Dec.  711; 
lUinoto  &  M.  Canal  Trustees  v.  Haven,  11  111.  564: 
Adams  v.  Barney,  25  Vt.  225. 

Id  Wetmore  v.  White,  2  Cat  Gas.  87.  2  Am.  Deo. 
S3,  it  seems  to  have  been  assumed  that  each  oppo- 
site owner  was  entitled  to  an  equal  moiety  of  the 
irater. 

ManntfT  cf  use. 

While  each  owner  may  be  entitled  to  use  one  half 
<if  the  water  flowing  in  the  stream  hp  must  not  de- 
prive the  other  of  the  benefit  of  its  flow  in  its  nat^ 
Ural  channel  past  both  banks. 

Prima  facie,  the  proprietor  of  each  bank  of  the 
stream  to  tbe  proprietor  of  one  half  the  land  cov- 
ered by  the  stream,  but  there  to  no  property  in  the 
water.  Each  proprietor  has  an  equal  right  to  use 
the  water  which  flows  in  the  stream;  and  oonse- 
^uendy  no  proprietor  can  have  the  right  to  use  the 
water  to  the  prejudice  of  another  proprietor. 
Wright  V.  Howard,  1  8im.  A;  8tu.  190. 

Each  owoer  has  a  title  not  to  one  half  or  any  other 
portion  of  the  water  in  the  pond,  but  to  entitled, 
per  my  et  per  toult^  to  his  portion  of  the  whole  bulk 
of  tbe  stream  undivided  and  indivisible  except  at 
tbe  dam.    Webb  t.  Portland  Mfg.  Co.  8  Bumn.  180. 

^  L.  R.  A. 


The  bill  alleged  that  tbe  whole  river  fur- 
nished at  tbe  locu9  in  quo  IsiOO  horse  power: 
tbat  one  balf  of  the  water  naturally  flowed 
down  each  cbannel  made  bv  ad  isluud  iu  the 
river;  and  tbat  tbe  middle  hoe  of  the  river,  if 
coDtlnued  down  the  stream,  ^rould  divide  the 
island  into  nearly  equal  parts,  though  more 
than  one  half  the  stream  had  always  either 
flowed  down  the  westerly  channel  or  been  used 
on  that  side  through  raceways  passing  across 
the  island;  less  than  one  halt  had  alwavs  been 
used  in  the  easterly  side;  and  that  defendant 
prior  to  the  acts  complained  of,  bad  alwavs 
used  less  than  a  quarter  of  the  water;  tbat  de- 
fendaot  in  1882  erected  a  large  cotton  mill  on 
the  easterly  bank  of  the  river,  and  in  connec- 
tion therewith  had  actually  drawn  as  much  as 
or  more  than  one  half  of  the  water  flowing  in 
the  river;  that  complainants  now  have  imme- 
diate use  for  all  tbe  water  rightly  belonging  to 
them  and  file  this  bill  to  have  their  rights  de- 
termined. ■  They  prayed  (1)  that  a  partition 
and  division  of  the  water  be  made;  (2)  tbat 
under  the  supervision  of  the  court  provision  be 
made  for  dividing  the  water  according  to  the 
respective  rights  of  the  parties,  and  for  this  pur- 
pose surveys  and  measurements  be  bad  by  de- 
vices in  common  use  by  hydraulic  engineers; 
(3)  that  if  necessary  a  commissioner  he  ap- 
pointed to  take  such  measurement  and  to  do 

A  person  having  a  right  to  a  certain  portion  of 
the  water  of  the  stream  at  a  particular  dam  has  no 
right  to  draw  off  the  same  portion  at  a  considera- 
ble distance  above  the  dam,  without  the  consent  of 
the  owner  of  the  other  mills  on  the  same  dam.  ibid. 

The  owner  of  one  side  of  the  stream  cannot  divert 
hto  share  of  the  water  from  tbe  stream.  Blanchard 
V.  Baker.  8  Me.  263, 28  Am.  Dec.  604. 

The  property  in  the  water  is  indivisible.  The  op- 
posite proprietors  must  use  it  as  an  entire  stream 
or  whole  in  its  natural  channel  or  bed,  for  there 
can  be  no  severance  into  parts  in  its  use.  Piumleigh 
V.  Dawson,  6  111. 6S0. 41  Am.  Deo.  199;  Vandenbergh 
V.  Van  Bergen,  18  Johns.  212. 

Neither  owns  any  specified  part  of  the  water  but 
it  must  be  allowed  to  flow  past  the  land  of  the 
other  In  the  natural  manner.  Cbatfleld  v.  Wilson, 
8iya.8S8. 

So  one  who  has  a  right  to  all  tbe  water  when 
there  is  not  sufficient  to  run  the  mills  on  both  sides 
cannot  erect  a  barrier  in  the  stream  to  divert  the 
water  to  hto  side.    Curtto  v.  Jackson,  18  Mass.  607. 

But  the  right  to  use  the  whole  wat^r  may  Xm  ac- 
quired by  prescription  and  a  grant  to  abut  a  dam 
on  the  bank  will  be  presumed  to  carry  the  use  of 
the  water  collected  by  the  dam.  Bliss  t.  Bice,  17 
Pick.  28. 

lS[/reoto/<sIdfid. 

For  the  purpose  of  dividing  water  rights  an  la- 
land  appears  to  be  treated  the  same  as  though  it 
was  mainland  of  the  opposite  shore. 

If  the  stream  is  divided  into  two  channels  by  an 
Island  each  proprietor  to  entitled  to  own  tbe  water 
which  naturally  flows  on  his  side  of  the  toland. 
Oooker  v.  Bragg,  10^ Wend.  200,  26  Am.  Dec.  666. 

But  if  an  island  in  the  river  to  owned  by  a  third 
person,  the  toland  carries  an  equal  right  to  the 
waterpower,  upon  each  side  of  it,  as  the  main 
bind.   Stolp  V.  Hoyt,  44  m.  228. 

8o  tbe  owner  of  one  bank  and  the  Island  is  enti- 
tled to  all  of  the  water  flowing  between  hto  shore 
and  the  toland,  and  one  half  of  that  flowing  be- 
tween the  toland  and  the  opposite  shore.  West  t. 
Fox  Biver  Paper  Co.  82  Wto.  647.  H.  P.  F. 
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such  other  tbiDgs  as  may  be  necessary;  (4)  that 
the  court  may  urant  the  plaintiffs  such  other 
and  further  relief  as  the  equities  of  the  case 
may  require. 

Further  facts, appear  in  the  opinion. 

Mes8r$,  Warren  ft  Brandeis  and  Strout» 
Oa^e  ft  Sir  out*  for  plaintiffs: 

The  relief  sought  and  best  adapted  to  the 
case  set  forth  in  the  bill  is  a  regulation  of  the 
use  and  mechanical  division  of  the  power  of 
the  stream;  a  court  of  equity  alone  is  able 
to  grant  this  relief,  a  court  of  law  can  provide 
neither  for  the  regulation  nor  for  the  division. 

BemiB  v.  Up/tarn,  ISPiclt.  169;  LehighVal- 
Uji  R,  Co,  v.  iiociety  for  KstaMuhijig  Useful 
Munufaetvreii,  80  N.  J.  £q.  145;  Lyon  ▼.  Jie- 
Laugidin,  82  Vt.  42H, 

Compensation  by  damages  is  the  only  relief 
that  a  court  of  law  could  grant,  and  such  com- 
pensaiion  is  not  an  adequate  remedy. 

Bardwell  v.  Ames,  22  Pick.  888;  Lyon  v. 
MeLauphlin^  supra;  Lockwood  Co,  v.  Lawrence, 
77  Me.  297,  52  Am.  Rep.  768;  Lamon  v.  JMen- 
asha  Wooden  Ware  Co.  59  Wis.  898,  48  Am. 
Bep.  628;  Earris  v.  Mackintosh,  188  Mass.  228. 

Kelief  at  law  could  be  obtained  onlj  by  a 
multiplicity  of  suits. 

The  several  plaintiffs  could  not  all  Join  in  a 
single  action  at  lai^. 

May  v.  Parker,  12  Pick.  84,  22  Am.  Dec. 
893;  Belknap  v.  TrinMe,  8  Paige,  577,  8  L. 
6d.  281. 

The  burdensome  multiplicity  of  suits  thus 
made  necessary  renders  the  remedy  at  law  in- 
adequate and  gives  jurisdiction  m  equity  to 
settle  ihe  matter  in  a  single  proceeding. 

1  Pom.  Eq.  Jur.  §  245. 

Individual  proprietors  in  severalty  may  unite 
to  abate  a  private  nuisance  by  which  all  are 
injured. 

BaUou  V.  Bopkinion,  4  Gray,  824;  Ondigan 
▼.  Brown,  120  Mass.  498:  Beid  v.  Qifford, 
Hopk.  Ch.  416,  2  L.  ed.  470;  Murray  v.  Hay, 
1  Barb.  Ch.  59,  5  L.  ed.  299. 

Conversely  several  persons,  the  continued 
effect  of  whose  Independent  acts  is  injurious, 
may  be  proceeded  against  as  defendants  in  a 
single  suit. 

Loch  wood  Co,  ▼.  Lavfrenee,  77  Me.  297,  62 
Am.  Rep.  768. 

Persons  in  a  similar  position  may  unite  in 
equity  to  set  aside  or  restrain  an  illegal  tax  aa- 
sessment  by  which  all  are  affected  alike. 

Carlton  v.  Newman,  77  Me.  408. 

The  damage  even  to  a  single  plaintiff  could 
be  recovered  only  by  successive  suits. 

Clowes  V.  Stajfordshire  Potteries  Waterworks 
Co.  8  Ch.  App.  125;  Thayer  v.  Brooks,  17  Ohio, 
489,  49  Am.  Dec.  474;  Uazeltine  v.  Case,  46 
Wis.  891,  82  Am.  Rep.  715. 

The  necessity  for  this  multiplicity  of  suits 
renders  the  remedy  at  law  inadequate. 

1  Pom.  Eq.  Jur.  i^  245:  Burden  v.  Stein,  27 
Ala.  104,  62  Am.  Dec.  758;  Livingston  v.  Liv- 
ingston, 6  Johns.  Ch.  497.  2  L.  ed.  196;  Tuo- 
lumne Water  Co.  v.  Chapman,  8  Cal.  892;  WOb 
V.  Portland  Mfg,  Co.  8  Sumn.  189;  Corning  v. 
Troy  Iron  <£  Nail  Co,  84  Barb.  485,  89  Barb. 
811;  Holsman  v.  Boiling  Spring  Bleaching  Co, 
14  N.  J.  Eq.  835;  Carlisle  ▼.  Cooper,  21  S.  J. 
Eo.  576;  Lyon  v.  McLaughlin,  82  Vt.  423. 

The  subject  matter  of  the  suit  is  within  the 
Jurisdiction  of  a  court  of  equity. 

26L.R.A. 


Nash  Y.  Simpson,  78  Me.  142;  Munroe  ▼.. 
Gates,  48  Me.  463;  Head  v.  Amoskeag  Mfg.  Co^ 
118  U.  8.  9,  28  L.  ed.  889. 

When  parties  admittedly  having  rights  in 
the  same  water  power  or  privilege  disagree  as- 
to  their  use  of  the  common  property,  equity 
has  jurisdiction  to  define  and  limit  the  ri^ht* 
of  the  several  owners  and  regulate  tbeir  nae. 

Frey  v.  Lowden,  70  Cal.  550;  AdamM  v.  Men^ 
ning,  48  Conn.  477,  51  Conn.  5:  Burnham  ▼. 
Kempton,  44  N.  H.  78;  Ranlet  v.  Cook,  44  N. 
H.  512, 84  Am.  Dec.  92;  Lyon  t.  McLaughlin 
82  Yt.  428;  Eanna  v.  Clarke,  81  Gratt.  861. 
Patten  Paper  Co.  Limited  ▼.  Kaukauna  Waier- 
Power  Co.  70  Wis.  659. 

This  jurisdiction  is  founded  upon  the  inade- 
quacy of  the  remedy  at  law  by  which  dam- 
ages  only  are  recoverable,  and  upon  the  pre- 
vention of  or  multiplicity  of  suits. 

Bardwell  v.  Ames,  22  Pick.  888;  Bumhan^ 
V.  Kempton,  44  N.  H.  78;  Eanna  v.  Clarke, 
supra. 

In  the  exercise  of  this  Jurisdiction  the  court 
may  order  the  adoption  of  such  mechanical 
means  of  dividing  the  water,  and  make  such 
permanent  provisions  for  regulating  its  use 
by  each  part^  entitled  to  share  in  it,  as  seems 
just  and  fitting, 

Seotil  V.  Kennedif,  14  Conn.  849;  Cooper  ▼. 
Cedar  Bapids  Water  Power  Co,  42  Iowa,  808-^ 
Bemis  v.  Upham,  18  Pick.  169;  Arthur  v. 
Case.  1  Paige,  447.  2L.  ed.  710;  Smith  r.  Smithy 
10  Paiee.  470, 4  L.  ed.  1054;  Olmsted  v.  Loomss^ 
9  N.  T.  428;  OUy  of  Salem  Co.  v.  Salem  FUmr- 
ing  Mills  Co,  12  Or.  878. 

It  is  and  must  be  a  damage  to  a  party  ta 
abstract  a  water  power  of  which  he  is  the 
owner,  which  he  has  raised  and  erected  at  bis 
own  expense,  and  which  he  is  at  liberty  either 
to  use  or  to  sell. 

Butman  v.  Eussey,  12  Me.  407;  Munroe  ▼. 
Stickney,  48  Me.  462. 

It  is  not  necessary  that  the  bill  should  allege 
a  prior  recovery  of  judgment  at  law. 

Lockwood  Co,  V.  Lawrence,  77  Me.  297,  52 
Am.  Rep.  768;  Belknap  v.  Trimble,  8  Paige, 
577,  8  L.  ed.  281;  Olmsted  v.  Loomis,  supra/^ 
Eanna  v.  Clarke,  81  Gratt  86;  Nash  v.  aimp^ 
son,  78  Me.  142;  Patten  Poper  Co.  Limited  ▼. 
Kaukauna  Water-Power  Go,  70  Wis.  65V: 
Soltau  V.  De  Held,  2  Sim.  N.  8.  183;  Tuolumne^ 
Water  Ch.  v.  Chapman,  8  Cal.  892. 

The  plaintiffs  are  entitled  to  have  a  parti> 
tion  of  the  water  rights. 

The  plaintiffs  and  defendants  are  in  a  posi- 
tion of  tenants  in  common  of  the  entire  flow 
of  the  stream;  both  at  common  law  and  in  eq- 
uity such  joint  owners  are  entitled  aa  of  ri^ht 
to  a  partition  of  the  common  property  giving^ 
to  each  a  specific  part. 

EaTison  v.  WiUard,  12  Me.  142.  28  Am.  Dee. 
162;  Nash  v.  Simpson,  supra;  Morrill  v.  Mor- 
rill,  5  N.  H.  184;  ScovU  T.  Kennedy,  14  Conn. 
349;  Adam  T.  Briggs  Iron  Co,  7  Cush.  861; 
Gould,  Waters,  640. 

The  plaintiffs  are  entitled  to  have  the  uae  of 
the  water  power  by  themselves  and  the  de- 
fendant defined  and  regulated. 

Lehigh  Valley  B.  Co.  v.  Society  for  EstaUish- 
ing  Useful  Manufactures,  80  N.  J.  £q.  145; 
Adams  v.  Manning,  48  Conn.  487;  Lyon  v. 
McLaughlin,  82  Yt.  423;  Gould,  Watera,  640l 

Mr.  w.  L.  Putnam  for  defendant. 
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Emerj*  Jl,  delivered  the  opinion  of  the 
court: 

This  equil^  cause  was  heard  on  bill  and 
demurrer.  The  case  stated,  independent  of 
the  legal  inferences  drawn,  is  substantially 
S8  follows :  The  Presumpscot  river,  a  non- 
tidal  stream,  as  it  flows  through  Saccarappa 
▼illaee,  at  the  place  called  **  Saccarappa  Up- 
per Falls,"  forms  an  island  about  B50  feet 
lone  and  150  feet  wide.  In  forming  this  is- 
laoa  the  river  divides  itself  into  two  branches 
or  channels,  one  flowing  on  the  easterlv  side 
and  the  other  on  the  westerly  side  of  the  is- 
laod.  In  each  of  these  branches  or  channels 
are  falls  affording  valuable  water  power.  A. 
dam  has  Ion/;:  been  built  across  each  channel. 
These  dams  are  substantially  in  line  with 
each  other,  and  form  with  the  island  a  con- 
tinuous dam  across  the  whole  river.  There 
are  several  mills  on  the  island,  and  other 
mills  on  each  side  of  the  main  river  opposite 
the  island.  The  mills  on  the  eastern  main- 
land and  on  the  eastern  side  of  the  island  are 
supplied  with  water  from  the  dam  across  the 
eastern  channel.  The  mills  on  the  western 
mainland  and  on  the  western  side  of  the  is- 
land are  supplied  with  water  from  the  dam 
across  the  western  channel.  The  bill  does 
not  expressly  describe  the  mills,  and  their 
location,  but  the  facts  are  so  well  known  and 
oonspicuous  that  they  may  properly  be  added 
to  the  description  of  the  general  situation. 

The  plaintiffs,  other  than  Mary  Little  Hale 
Dana,  own  the  western  side  of  the  island, 
the  land  under  the  western  channel,  and  the 
land  on  the  west  side  of  the  river  opposite 
the  island.  They  also  own  the  dam  across 
the  western  channel,  and  the  mills  supplied 
by  it. 

Marv  Little  Hale  Dana,  one  of  the  plain- 
tiffs, has  some  interest  on  the  west  side  of 
the  river.  She  also  owns  the  eastern  side  of 
tbe  island  and  the  adjoining  land  under  the 
water,  to  the  middle  line  of  the  eastern  chan- 
nel. She  further  owns  so  much  of  the  dam 
across  the  eastern  channel  as  is  on  her  land, 
together  with  the  mills  on  the  easterly  side 
of^the  island,  supplied  from  this  dam. 

The  defendant  company  owns  the  land  on 
the  east  side  of  the  river,  opposite  the  island, 
and  the  adjoining  land  under  the  water,  to 
the  middle  line  m  the  eastern  channel,  or  to 
the  land  of  Mrs.  Dana.  It  also  owns  so  much 
of  the  dam  across  the  eastern  channel  as  is  on 
its  land,  together  with  the  mills  on  the 
eastern  main  shore  which  are  supplied  from 
this  eastern  dam. 

All  the  plaintiffs  are  therefore  the  sole 
riparian  owners  on  both  sides  of  the  western 
channel,  and  owning  the  land  under  that 
channel.  Mrs.  Dana  is  the  sole  riparian 
owner  on  the  west  side  of  the  eastern  channel, 
and  owning  to  the  center  line.  The  defend- 
ant company  Is  the  sole  riparian  owner  on 
the  east  side  of  the  eastern  channel,  and  own- 
ing to  the  center  line. 

We  are  now  to  consider  the  various  rights 
snd  duties  of  these  different  riparian  owners 
in  the  flow  of  the  water  of  the  Presumpscot 
river  to  and  past  their  lands.  It  should  be 
continually  borne  in  mind  that  we  are  con- 
sidering the  legal  rights  and  duties  based  on 
the  situation  of  the  parties,  and  unmodified 
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by  any  statutes,  contracts,  grants,  or  prescrip- 
tions. Kone  of  these  latter  matters  are  stated 
in  the  bill,  and  their  possible  modifying: 
effects  are  not  considered  here. 

As  against  other  riparian  owners  up  the- 
river  from  them,  they  are  all  entitled  to  have- 
all  the  water  of  the  river  flow  down  to  their 
lands,  to  the  extent  it  would  naturally  flow 
there,  subject  to  a  reasonable  use  of  the  flow 
by  such  upper  riparian  owners  as  it  passed^ 
their  lands.  As  against  riparian  owners  be- 
low, they  are  entitled  to  have  the  water  flow 
from  their  lands  to  the  same  extent.  So  far* 
their  rights  are  similar  and  equal,  if  not. 
identical. 

But  at  the  head  of  the  island  the  flow  of 
water  in  the  river  is  divided  by  the  island. 
Part  of  the  water  thence  flows  through  the- 
westem  channel  past  the  lands  of  the  plain- 
tiffs, and  does  not  touch  in  its  flow  any  of 
the  land  of  the  defendant,  nor  any  of  the  land 
of  Mrs.  Dana  on  the  east  side  of  the  island. 
The  other  part  of  the  water  thence   flows- 
through  the  eastern  channel  past  the  land  of 
Mrs.  Dana  and  the  land  of  the  defendant,  and 
does  not  touch  in  its  flow  any  of  the  land  of 
the  other  plaintiffs. 

The  island,  In  thus  dividing  the  flow  of 
the  waters  in  the  river,  has  divided  the  rights 
of  the  parties  to  this  suit.  The  plaintiffs  are 
entitled  to  have  flow  through  the  wesiern 
channel,  past  their  lands  on  and  under  that 
channel,  so  much  of  the  water  of  the  river 
as  would  naturally  flow  there,  and  nn  more. 
The  defendant  and  Mrs.  Dana,  on  the  other 
hand,  are  entitled  to  have  flow  through  the- 
eastern  channel,  past  their  lands  on  and  under 
that  channel,  so  much  of  the  water  of  the 
river  as  would  naturally  flow  there,  and  no- 
more.  As  between  the  channels,  neither 
party  can  lawfully  do  anything,  by  sheer 
dams,  or  by  widening  or  deepening  his  chan- 
nel, or  by  any  other  means,  to  cause  a  greater 
proportion  of  the  water  to  flow  through  his- 
channel.  On  the  other  hand,  neither  party  is 
obliged  to  maintain  dams  or  any  other  ap- 
pliances on  his  channel  to  check  the  natural 
flow  there,  and  thus  turn  more  into  the  other 
channel.  Either  party  may  remove  all  exist- 
ing dams  from  his  channels,  and  leave  the 
water  to  flow  there  naturally,  unimpeded  by 
artificial  obstructions.  This  may  lessen  the 
hitherto  accustomed  flow  in  the  other  chan  • 
nel,  but,  as  it  would  not  lessen  the  natural 
flow  there,  It  would  not  infringe  upon  any 
legal  rights  of  the  party  on  that  channel.  At 
the  same  time,  if  either  party  checks  the 
natural  flow  through  his  own  channel,  by 
dams,  closed  gates,  or  otherwise,  and  thereby 
increases  beyond  nature  the  flow  of  water 
through  the  other  channel,  the  other  party 
on  that  other  channel  can  lawfully  make  use 
of  such  extra  flow.  He  can  lawfully  use  all 
the  water  that  nature  or  other  parties  send  to 
him.  He  is  not  bound  to  let  it  go  to  waste. 
In  fine,  either  party,  on  his  own  channel,  a» 
against  the  other  party  on  the  other  channel, 
may  do  as  he  will  with  his  land,  and  the 
water  flowing  past  it,  through  his  channel, 
so  lonff  as  he  does  not  thereby  cause  a  lessen- 
ing of  the  natural  flow  through  the  other 
channel. 

If,  by  reason  of  the  greater  natural  widthf 
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or  depth  or  fall  of  one  channel,  a  greater 
proportion  of  tlie  water  of  the  river  flows 
through  tliat  channel  than  through  the  other, 
this  greater  proportion  is  the  proper  natural 
advantage  of  the  party  located  on  that  chan- 
nel. It  is  the  proper  natural  advantage  of 
the  location,  for  which  he  presumably  paid 
when  he  acquired  the  land  on  the  more 
favored  channel.  It  is  an  advantage  he  can- 
not be  required  to  share  with  the  party  on 
the  other  and  less  favored  channel.  Such 
other  party  cannot  avoid  the  natural  disad- 
vantages of  his  less  desirable  location.  This 
inequality,  when  it  exists,  is  natural,  —not 
legal.  It  is  decreed  by  nature,  and  human 
-courts  are  powerless  to  correct  it. 

The  foregoing  propositions  seem  almost 
•elementary,— not  needing  anv  citation  of  au- 
thorities to  sustain  them.  See,  however,  8 
Kent.  Com.  428;  Angell,  Watercourses,  §§ 
16,  44,  49 :  Gould,  Waters,  §  166 ;  Grooker  v. 
Bragg,  10  Wend.  260,  26  Am.  Dec.  555 ;  Beo- 
j)l6  V.  Canal  Appraisers,  18  Wend.  856,  871 ; 
KimbaU  v.  Oearhart,  12  Cal.  29;  Nevada 
Govnty  dt  8,  Canal  Go,  v.  Kidd,  87  Cal.  282 ; 
Fvlmer  v.  Williams,  122  Pa.  191,  1  L.  R.  A. 
•603 ;  West  v.  Fox  River  Paper  Go.  82  Wis. 
647,  655  et  seq.  Indeed,  the  plaintiffs,  in 
their  bill,  have  assumed  the  correctness  of 
the  main  proposition.  In  the  second  para- 
graph of  their  bill,  they  state  that  they  at 
-one  time  sold  the  right  to  take  a  certain 
quantity  of  water  power  from  their  dam 
across  the  western  channel.  They  apparently 
did  this  without  consulting  the  riparian 
owners  on  the  other  channel. 

Having  considered  the  situation  and  con- 
sequent legal  rights  of  the  various  parties 
in  this  suit,  we  now  turn  to  the  plaintiffs' 
complaint  and  prayer,  as  stated  in  their  bill. 
These  are  based  on  the  following  assump- 
tions, viz.  :  (1)  That  the  defendant  is  en- 
titled to  only  one  fourth  of  all  the  water  flow- 
ing to  and  through  both  channels ;  (2)  that 
the  plaintiffs  are  entitled  to  three  fourths  of 
all  the  water  so  flowing,  and  now  desire  and 
are  planning  to  use  it ;  (8)  that  the  defend- 
ant, against  the  protest  of  the  plaintiffs,  has 
been  drawing  out  of  the  dam  across  the  east- 
ern channel,  and  using  to  turn  his  mill  on 
the  east  side  of  that  channel,  more  than  his 
one  fourth  of  all  the  water  in  the  river.  They 
admit,  however,  in  the  fifth  paragraph  of 
their  bill,  that  thev  some  time  ago  shut 
•down  a  large  sawmill  on  the  westerly  side 
of  the  western  channel,  which  had  been  using 
a  large  quantity  of  water.  This  shutting 
down  of  tlie  sawmill  on  the  western  channel 
undoubtedly  increased  the  flow  of  water 
through  the  eastern  channel.  That  the  de- 
fendant used  the  increased  flow  thus  vol- 
untarily turned  to  it  bv  the  plaintiffs  affords 
them  no  legal  ground  of  complaint,  even 
upon  their  own  assumption.  But,  however 
that  may  be,  the  plaintiffs  say  they  now 
-desire  and  are  planning  to  use  all  the  water 
and  water  power  rightfully  belonging  to 
them,  and  want  their  three-fourths  share  of 
all  the  water  of  the  river  flowing  to  and 
through  both  channels  ascertained  and  marked 
out  for  them. 

Their  prayer  is  that  the  court  will  make  a 
•division  of  "the  waters  of  the  Presumpscot 
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river  at  Saccarappa  Upper  Falls  between  the 
plaintiffs,  on  the  one  hand,  and  the  defend- 
ant, on  the  other,  and  mark  out  for  each 
party  his  share,  and  that  to  this  end  the  court 
will  cause  skilled  engineers  to  make  surveys 
and  measurements  of  the  waters  of  the  river 
(meanins;  all  the  waters  flowing  to  and 
through  both  channels),  and  provide  instru- 
mentalities for  determining  and  indicating 
each  party's  aliquot  part  or  snare  of  the  water 
at  all  times. 

As  between  opposite  riparian  owners  upon 
the  same  channel,  the  court  might  have  juris- 
diction to  equalize  each  owner's  use  of  the 
water,  and  to  mark  out  beforehand  each 
owner's  share,  and  this  by  any  appropriate 
proceedings  and  instrumentalities.  If  Mrs. 
Dana,  as  riparian  owner  on  the  west  side  of 
the  eastern  channel,  opposite  the  defendant, 
should  desire  such  relief,  it  might,  perhaps, 
be  within  tlie  power  of  the  court  to  act,  and 
accomplish  tlie  desided  result.  Opposite 
riparian  owners  upon  the  same  channel  have 
a  common  and  equal  right  to  the  use  of  all 
the  water  flowing  in  that  channel  as  it  passes 
their  opposite  lands.  If  the  volume  and  flow 
of  water  be  limited,  the  use  by  each  opposite 
riparian  owner  may  be  limited  by  Judicial 
action  in  proportion,  so  that  the  enjoyment 
be  kept  equal,  like  the  right. 

Where,  however,  the  waters  of  a  river  are 
divided  by  an  island,  so  that,  as  alleged  in 
the  bill,  they  flow  past  the  Island  in  two 
distinct  channels,  and  where  the  island  is 
itself  divided  in  ownership,  as  also  alleged 
in  the  bill,  the  riparian  owners  on  the  two 
main  shores  opposite  the  island  are  not  op- 
posite riparian  owners,  with  common  and 
equal  right  to  the  use  of  all  the  water  flowing 
between  them.  On  the  contrary,  each  such 
owner  has  for  an  opposite  the  owner  of  that 
part  of  tibe  island  facing  his  land.  Their 
equal  and  common  right  is  confined  to  the 
flow  of  the  water  in  the  channel  between 
them.  They  have  no  legal  right,  in  common 
or  in  severalty,  in  the  water  naturally  flow- 
ing between  other  owners  on  another  chan- 
nel, on  the  other  side  of  the  island,  where 
they  have  no  land. 

The  fallacy  in  the  plaintiffs'  reasoning  is 
their  assumption  that  because  they  own, 
among  them,  three  shores  out  of  four, — that 
is,  one  main  shore  and  the  two  island  shores, 
— they  are  therefore  entitled  to  three- fourths 
of  the  water  of  the  river  flowing  between  the 
two  main  shores,  without  regard  to  the 
island.  Indeed,  we  are  urged  to  take  a  broad 
view  of  the  subject, — ^to  overlook  the  Island, 
and  see  one  river,  one  current  of  water,  one 
dam,  one  water  power,  with  the  defendant 
on  one  side  and  the  plaintiffs  on  the  other, — 
and  then  proceed  to  ascertain,  determine, 
define,  and  indicate  each  person's  aliquot 
part  of  the  whole  water  of  the  whole  river. 
Should  we  do  so,  we  must  inevitably  measure 
off  to  the  defendant  one  half  of  that  whole 
flow.  If  there  is  only  one  current  between 
him  and  the  plaintiffs,  his  right  in  that  cur- 
rent is  equal  to  theirs.  What  the  plaintiffs 
really  seek  to  have  us  do  is,  not  to  overlook 
the  island,  but  to  notice  it,  and  then  assume 
that  the  two  channels  are  equal  and  the  two 
currents  equal,  and  henoe  that  the  defendant 
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is  only  entitled  to  one  half  of  one  half  (t. 
e.  one  fourth)  of  the  water  of  the  river.  If 
the  assumption  be  correct,  there  la  no  need 
for  the  court  to  intervene,  further  than  to 
regulate  the  use  of  the  flow  in  each  channel 
by  itself,  in  case  the  owners  upon  that  chan- 
nel are  in  conflict  among  themselves.  The 
island  has  made  a  preliminary  even  division, 
which  need  not  bs  re-examined.  If,  how- 
ever, the  assumption  be  incorrect,  and  one 
channel,  say  the  eastern,  is  visibly  wider, 
deeper,  and  with  a  better  fall,-  than  the  other, 
then,  as  has  been  said  above,  the  defendant, 
being  a  riparian  owner  on  the  eastern  or 
larger  cliannel,  is  entitled  to  one  half  of  the 
use  of  all  the  natural  flow  of  water  in  that 
diannel,  even  though  it  be  three  fourths  or 
more  of  all  the  water  flowinff  down  the  river. 
But  we  cannot  overlook  the  island.  It  is 
there,  populous  and  conspicuous.  Nature 
placed  it  there.  She  divided  the  waters  of 
the  river  into  these  two  channels  by  its 
means.  Whether  this  division  was  equal,  or 
extremely  unequal,  the  parties  found  it 
already  made  when  they  located  and  in- 
vested there.  They  presumably  accommo- 
dated themselves  to  that  natural  division. 
If  they  have  not  done  so,  they  should.  They 
may  attempt  to  equalize  matters  to  any  extent 


by  contract,  but,  if  either  owner  refuses  to 
yield  his  natural  advantage  of  location,  the 
court  cannot  be  expected  to  attempt  to  make 
eoual  what  nature  has  made  unequal. 

It  is  particularly  urged  that,  the  two  dams 
being  in  the  same  line,  the  island  is  only  a 
part  of  one  whole  dam  across  the  whole  river, 
and  should  be  so  considered.  When  it  is 
recalled,  however,  that  Mrs.  Dana  and  the 
defendant  own  the  whole  of  the  eastern  dam, 
and  could  lawfully  remove  that  dam,  en- 
tirely,  without  consulting  the  owners  of  the 
western  dam,  it  becomes  evident  there  are 
two  dams,  instead  of  one.  In  the  same  way, 
it  also  becomes  evident  there  are  two  water 
powers,  instead  of  one.  We  are  satisfled  that 
the  bill  states  no  ground  for  the  interposition 
of  the  court  between  the  present  parties.  The 
plaintiffs  have  submitted  their  present  case 
upon  this  bill,  and  the  judgment  must  be  that 
the  bill  cannot  be  sustained.  If  there  are  any 
other  grounds  for  relief  between  some  or  all 
of  these  parties,  thev  can  be  stated  and  con- 
sidered upon  a  new  bill.  This  bill  must  be 
dismissed,  with  costs,  but,  out  of  abundance 
of  caution,  such  dismissal  should  be  with- 
out prejudice. 

Bill  dismissed,  with  costs,  but  without  pre- 
judice. 
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1«  Here  prajrers  or  solieltartione  to  fliid 
pertteolAr  ttyctm  **iuider  the  law  and  tbe  evl- 
denoe**  do  not  present  a  question  of  law  on  ap- 
peal. 

%.  Beftual  of  a  request  to  hold  mm  aut^ 
ter  of  law  that  the  Judipaent  should  he 
for  defendant  under  tbe  law  and  the  evidence, 
presents  a  question  of  law  on  appeaL 

8«  A  edlleetln^  hank  whleh  as  tndorser 
of  ehecks  Is  ealled  on  1^  Uie  drawee 
banh  to  reftind  the  proceeds  because  of  tbe 
forgery  of  prior  indorsements,  cannot  throw  the 
loss  on  the  drawee  bank  by  asserting  the  forgery 
of  the  signature  of  the  drawee  also,  since  estop- 
pel to  deny  the  drawer's  signature  is  mutuaL 

4.  The  drawee  hank  whleh  pays  a 
cheek  does  not  thereby  admit  the  genuineness 
of  any  Indorsement  on  it,  although  it  does  admit 
the  genaineness  of  the  drawer's  signature. 

9.  The  tndorser  of  eheeks  warrants  the 
genuineness  of  all  preceding  Indorse- 
ments Including  that  of  the  payee. 

6.  Aeeepting  a  check  does  not  OTen  as 
to  subsequent  bona  fide  holders  admit 


the  genuineness  of  any  Indorsement  which  maj 
be  on  it  at  the  time. 

(October  80,1804.) 

APPEAL  by  defendant  from  a  Judgment  of 
the  Appellate  Court,  First  District,  afQrm- 
ing  a  Judgment  of  the  Superior  Court  for  Cook 
County  in  favor  of  plaintiff  in  an  action  brought 
to  recover  back  amounts  which  had  been  paid 
by  plaintiff  to  defendant  upon  checks  contain* 
ingforged  indorsements.    Affirmed. 

The  facts  are  stated  in  the  opinion. 

Messrs,  Remy  ft  Mann,  for  appellant: 

There  can  be  no  such  thing  as  a  forged  in- 
dorsement of  the  ostensible  payee  of  a  check 
to  which  the  name  of  the  drawer  is  forged. 
There  can  be  no  real  payee  of  a  forged  instru- 
ment. 

Sagen  v.  Baioery  Nat,  Bank  qfNew  Tcrk,  64 
Barb.  198. 

The  appellee,  being  the  depositary  of  the 
funds  of  the  drawer,  was  bound  to  know  the 
signatures  of  the  latter,  and  if  it  paid  forged 
checks  to  an  innocent  holder  for  value  it  is 
concluded  by  the  act,  and  cannot  recover  the 
money  back  from  the  one  to  whom  payment 
was  made. 

First  Nat.  Bank  cf  QuiM^  t.  Bicker,  71  III 
489,  22  Am.  Rep.  104;  Price  ▼.  Neal,  8  Burr. 
1864;  Wilson  v.  Alexander,  4  111.  892;  Hoffman 
V.  National  City  Bank  of  Milwaukee,  79  U.  H. 
12  Wall.  181,  20  L.  ed.  866;  Bank  of  United 


Vtjrm.—Vor  tbe  law  as  to  clearing  house  business  r  Nat.  Bank  v.  Burke  (Oa.)  S  L.  R.  A.  OS,  and  tiots; 


and  the  return  of  oheeks  paid  through  a  clearing 
hooM.  see  note  to  Tardley  v.  PhiUer  (U*  8.  OL  a 
App.)»UILA.8M. 

Aa  to  forged  indoisements  oo  oheeks,  see  Atlanta 
ML.  R.  A.  19 


Armstrong  v.  Pomeroy  Nat.  Baak  (Ohio)  6  L.  R.  A. 
02S,  and  note;  Shipman  v.  Bank  of  State  of  New 
York  (N.  Y.)  U  L.  B.  A.  791,  and  naU. 
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BtaUt  ▼.  Banh  cf  State  of  Georgia,  23  U.  S.  10 
Wheat.  8i8,  6  L.  ed.  889;  National  Bank  of 
the  CommonfjoeaUh  v.  Orocers  Nat,  Bank,  85 
How.  Pr.  412. 

This  rule  has  become  a  rule  of  right  and  ac- 
tion among  business  men,  and  any  iuterference 
with  it  would  be  mischievous. 

National  Park  Bank  ▼.  Ninth  Nat.  Bank, 
46  N.  Y.  77,  7  Am.  Rep.  810. 

If  a  check  on  which  an  indorsement  is  forged 
be  certified,  the  bank  must  pay  it  to  a  bona  Sde 
holder  who  took  it  after  certification.  "He 
who  confides  in  the  deceiver  must  suffer  rather 
than  a  straneer." 

Hagen  v.  Botoery  Nat.  Bank  of  New  York, 
iupra. 

Certification  of  a  check  is  intended  to  impress 
upon  it,  and  does  impress  upon  it,  the  charac- 
ter of  money,  and  though  such  a  check  be 
stolen  or  lost,  still  a  bona  fide  holder  can  re- 
cover upon  it  from  the  bank. 

Nolan  V.  Bank  of  Hew  York  Nat.  Bkg.  Atso, 
in  Barb.  24;  2  Dan.  Neg.  Inst.  1605. 

JUr.  Charles  M.  Stur^es*  for  appellee: 

There  is  no  common-law  function  of  a  Judge 
to  enter  special  findings  of  fact.  Ad  quoutio- 
nemfacti  non  respondent  judices. 

Altham's  Case,  8  Coke,  155a/  Broom,  Legal 
Maxims,  *102. 

Memory  v.  Niepert,  181  HI.  628,  is  closely  in 
point  against  the  right  to  a  review  in  this  court, 
upon  the  alleged  refusal  of  the  trial  court  to 
hold  "propositions  of  law,"  where  the  propo- 
sitions submitted  are  not  of  that  character. 

See  also  American  Exeh.  Nat.  Bank  v.  OM- 
eago  Nat.  Bank,  131  Dl.  547;  Alphin  v.  Work^ 
ing,  182  111.  484;  First  Nat.  Bank  of  Monmouth 
V.  JStrang,  188  HI.  847;  Sehlesinger  v.  Keifer, 
181  111.  104;  Merrimac  Paper  Co.  y.  Illinois 
Trust  d  Sav.  Bank,  129  IlL  296. 

The  indorsement  of  negotiable  paper  is  a 
warranty  of  the  genuineness  of  all  preceding 
signatures. 

2  Parsons,  Notes  &  Bills.  588:  2  Randolph, 
Com.  Paper,  §  752;  Williams  v.  Tishomingo  iSav, 
Inst.  57  Miss.  688;  Coc/iran  y,  Atchison,  27 
Kan.  728;  Chambers  ▼.  dnion  Nat.  Bank,  78 
Pa.  205. 

This  is  merely  a  branch  from  the  trunk  prin- 
ciple of  law,  which  implies  a  warranty  of  title 
upon  the  transfer  or  sale  of  personal  property. 

2  Benjamin,  Sales (Corbin's  Am.  ed.)§§  961, 
948,  note  18,  and  American  cases  cited,  g  955, 
note  19,  and  American  cases  cited;  Flynn  v. 
Allen,  57  Pa.  482;  Swanuy  ▼.  Parker,  50  Pa. 
450,  88  Am.  Dec.  549. 

This  principle  and  warranty  exist  even  where 
negotiable  paper  is  transferred  by  delivery,  and 
without  inaorsement. 

Swameyy.  Parker,  supra;  2  Randolph,  Com. 
Paper,  §  758. 

An  exception  to  this  rule  has  been  recognized 
where  a  drawee  of  a  bill  of  exchange  accepts 
or  pays  on  the  forged  signature  of  his  drawer. 
This  exception  is  based  on  convenience,  and  on 
the  theory  that  the  drawee  is  bound  to  know, 
and  having  paid  or  accepted  is  thereafter  es- 
topped to  deny  the  signature  of  his  drawer. 
But  the  drawee  is  not  chargeable  with  knowl- 
edge of  any  other  signature  on  the  bill. 

United  States  y.  National  Park  Bank  of  New 
York,  6  Fed.  Rep.  852;  Williams  v.  Tishomingo 
Sat.  Inst.  57  Miss.  688;  Canal  Bank  y.  Bank 
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qf  Albany,  1  Hill,  287;  Robinson  v.  Yarrow,  7 
Taunt.  455. 

The  drawee  is  not  bound  to  know  his  own 
customer's  or  drawer^s  signature  as  an  ac- 
ceptor. 

If\tlUr  V.  Smith,  1  Car.  &  P.  197. 

Or  as  an  indorser  where  the  bill  was  drawn 
payable  to  the  drawer's  own  order. 

Williams  v.  Drexel,  14  Md.  566;  Bosanguet 
y.  Anderson,  6  Esp.  48. 

Or  where  he  was  a  general  indorser. 

Bobinson  v.   Yarrow,  supra. 

The  doctrine  of  the  exception  is.  that  the 
drawee,  once  having  accepted  or  paid,  is  there- 
upon estopped  to  deny  the  genuineness  of  hia 
drawer's  signature. 

First  Nat.  Bank  of  Quincy  v.  Bicker,  71 
HI.  416,  22  Am.  Rep.  104;  2  Dan.  Neg.  Inst. 
§§  1854-1859. 

But  where  this  estoppel  exists,  it  must,  un- 
der the  general  doctnne  of  estoppels,  operate 
reciprocally,  and  in  turn  forbid  the  other  par- 
ty, relying  on  the  estoppel,  to  deny  such  gen- 
uineness. 

Oavnt  V.  Wainman,  8  Bing.  N.  C.  69;  Co- 
hoes  Co.  V.  Ooss,  18  Barb.  146;  Wetland  Canal  Co. 
V.  Hathaway,  8  Wend.  484,  24  Am.  Dec.  51; 
Onffln  V.  Richardson,  88  N.  C.  439;  Bentley  v. 
Cleateland,  22  Ala.  821. 

An  acceptance  or  payment  of  a  bill  of  ex- 
change admits  the  genuineness  of  the  signa- 
ture of  the  drawer  alone;  it  does  not  admit 
the  irenuinencsa  of  any  indorsement  of  the 
bill.  '^ 

2  Dan.  Neg.  Inst.  §§  1864, 1865;  2  Parsons, 
Notes  &,  Bills,  482;  Beeman  v.  Duck,  11  Mees. 
&  W.  251;  Chambers  y.  Union  Nat.  Bank,  78 
Pa.  205;  Vagliano  y.  Bank  of  England,  L. 
R  22  Q.  B.  Div.  108,  on  appeal,  L.  R.  28  Q. 
B.  Div.  248;  Canal  Bank  v.  Bank  qf  Albany, 
1  Hill,  287.  Manne  Nat.  Bank  v.  National 
City  Bank,  59  N.  Y.  76,  17  Am.  Rep.  805. 

The  genuine  indorsement  of  the  payee  of 
negotiable  paper  is  requisite  to  give  good  title 
to  a  subsequent  holder.  Without  such  in- 
dorsement, such  holder  can  neither  lawfully 
demand,  receive,  nor  defend  payment 

Smith  y.  Chester,  1  T.  R.  654;  Mead  v. 
Young,  4  T.  R.  28;  Newman  v.  Ravenscrqfl,  67 
111.  406;  Beeman  v.  Buck,  and  Vagliano  v. 
Bank  of  England,  supra. 

When  a  drawee  pays  a  draft  to  a  person  de- 
riving title  through  a  forged  indorsement,  he 
may  recover  back  the  money  so  paid,  on  dia- 
covery  of  the  forgery. 

2  Dan.  Neg.  Inst,  g  1864;  Canal  Bank  v. 
Bank  of  Albany,  supra;  United  States  v.  Na- 
tional Park  Bank' of  New  York,  6  Fed.  Rep. 
852;  Williams  v.  Tishomingo  J8a9.  Inst.  5? 
Miss.  688;  Robarts  v.  Tucker,  16  Q.  B.  560; 
Cochran  v.  Atchison,  7  Ean.  728;  Dick  v.  Leth 
ench,  11  La.  578;  Vagliano  v.  Bank  of  Eng- 
land, supra. 

Where  the  indorsement  of  the  payee  is 
forged,  it  does  not  change  the  rights  of  the 
drawee  and  acceptor  that  the  name  of  the 
drawer  is  also  forged. 

Vagliano  v.  Bank  of  England,  supra. 

Even  where  the  drawee  accepts  and  pays  on 
the  forged  signature  of  his  drawer  alone,  very 
able  authorities  now  allow  him  to  recover 
back  where  there  was  prior  negliffence  on 
the  part  of   the  prior  holder,  or  where  the 
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had  already  occarred  to  such  prior  bolder, 
by  bis  haying  cashed  the  paper. 

mnt  Nat.  Bank  of  Quincy  v.  Ridker,  71  111. 
439,  22  Am.  Rep.  104;  National  Bank  of  North 
America  of  Boston  v.  Bangs,  106  Mass.  441,  8 
Am.  Bep.  849;  EUi$  v.  Ohio  Life  Ine.  A  T,  Co, 
4  Ohio  Bt  628;  McKleroy  y.  Southern  Bank  of 
Bentueky,  14  La.  Ann.  458,  74  Am.  Dec.  438; 
2  Parsoos,  Notes  &  Bills.  483;  2  Dan.  Neg.  Inst. 
§  1362;  Chitty,  Bills  &  Notes,  464,  18th  Am. 
e4.  *4S1;  2  Morse,  Banks  &  Banking,  g  466. 


T^J.f  delivered  the  opinion  of  the 
court : 

In  this  action  of  assumpsit,  brought  by 
the  Northwestern  National  Bank  of  Chicago 
ai^ainst  the  First  National  Bank  of  Chicago, 
the  issues  were  tried  before  the  superior  court 
of  Cook  county  without  a  Jury,  and  the  court 
found  the  issues  for  the  plaintiff,  and  as- 
sessed its  damages  at  $2,454,  and  rendered 
judgment  therefor  against  the  defendant. 
Upon  an  appeal  to  the  appellate  court  of  the 
first  district  the  judgment  was  in  all  things 
affirmed  (40  111.  App.  640),  and  thereupon 
the  First  National  Bank  of  Chicago  prose- 
cuted this  further  appeal. 

A  preliminary  question  is  raised  by  the 
appellee.  It  insists  that  all  questions  of 
fact  are  conclusively  settled  in  its  favor  by 
the  judgment  of  affirmance  in  the  appellate 
court,  and  further,  that  no  questions  of  law 
are  so  preserved  in  the  record  as  that  they 
can  be  reviewed  in  this  forum.  At  the  trial, 
appellant  submitted  to  the  court  eight  writ- 
ten propositions,  **  which  it  prayed  should 
be  beld  as  law  in  the  decision  of  the  case." 
Bection  41  of  Practice  Act,  2  Starr  &  0. 
Anno.  Stat.  p.  1808;  Rev.  Stat.  1898,  chap. 
110,  §  42.  The  court  "beld"  propositions 
1,  2,  and  8,  but  refused  to  hold  propositions 
4,  5,  6,  7,  and  8  to  be  law  applicable  in 
the  decision  of  the  case ;  and  to  the  action  of 
the  court  refusing  to  hold  said  five  last  men- 
tioned propositions,  and  each  of  them,  ap- 
pellant then  and  there  excepted. 

In  respect  to  propositions  4,  5,  6,  and  7  it 
may  well  be  said  that  they  are  not  proposi- 
tions of  law,  within  the  intent  and  meaning 
of  section  41  of  the  Practice  Act.  They  are, 
both  in  form  and  in  substance,  mere  prayers 
or  solicitations  of  appellant  to  the  trial  court 
to  find  particular  facts  for  it  ''under  the  law 
and  the  evidence."  The  statute  does  not 
contemplate  that  under  the  cloak  of  written 
propositions  of  law  a  party  litigant  shall 
have  the  right  to  call  upon  the  court  to  find 
in  his  or  its  favor  seriatim  all  the  special  or 
particular  facts  involved  in  the  evidence,  and 
dehors  the  statute  it  is  not  a  common- law 
function  of  a  judge  in  a  common- law  action 
to  make  special  findings  of  fact.  The  rule 
la  "  Ad  quastumem  facti  non  respondent  jud- 
ices. "  Broom,  Legal  Maxims,  4th  ed.  p.  103 ; 
AUham's  Oase,  8  Coke,  155a.  In  Memory  y. 
Jfiepert,  181  111.  628,  the  case  was  tried  by 
the  court  below  without  a  jury,  and  this 
court  held  that  a  proposition  there  asked  was 
properly  refused,  and  for  the  reason  that  no 
question  of  law  was  thereby  raised ;  and  so 
in  the  case  at  bar  the  trial  court  could  not 

Eroperly  have  done  otherwise  than  refuse  to 
old  the  propositions  4,  5,  6,  and  7. 
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The  trial  court  also  declined  to  hold  prop- 
osition 8,  tendered  by  appellant,  and  marked 
the  same  **  Refused. "  That  proposition  reads 
as  follows:  ''The  court  holds  as  matter  of 
law  that  under  Uie  law  and  evidence  the 
judgment  in  this  case  should  be  for  defend- 
ant.*^ There  can  be  no  question  but  that,  if 
the  case  had  been  on  trial  before  a  jury,  and 
appellant  had  moved  the  court  to  instruct 
Uie  jury  that  under  the  law  and  evidence,- 
and  as  matter  of  law,  the  verdict  and  judg- 
ment in  the  case  should  be  for  the  defendant, 
then  such  motion  would  have  been  regarded 
as  a  motion  in  the  nature  of  a  demurrer  to 
the  evidence,  and  as  raising  a  question  of 
law  for  the  decision  of  the  court.  In  Bar- 
Ulott  V.  International  Bank,  119  111.  259,  it 
was  held  that  motions  to  exclude  the  entire 
evidence  from  the  jury  and  motions  to  in- 
struct the  jury  to  find  for  the  defendant  are 
in  the  nature  of  demurrers  to  evidence,  and 
that  they  admit  not  only  all  that  the  testi- 
mony of  the  plaintiff  proves,  but  also  all 
thatit  tends  to  prove.  And  it  was  also  there 
held  that  a  motion  to  exclude  the  evidence, 
or  to  instruct  the  jury  that  they  should  find 
for  the  defendant,  may  be  made  after  the 
evidence  is  heard  on  behalf  of  the  defendant. 
To  like  effect  is  the  case  of  JoUet,  A.  d  N. 
R.  Co.  v.  Velie,  140  111.  59.  In  cases  where 
the  parties  litigant  agree  that  both  matters 
of  law  and  matters  of  fact  may  be  tried  by 
the  court  without  a  jury,  and  the  only  ques- 
tion at  issue  is  the  Question  of  law  whether 
the  uncontroverted  facts  constitute  a  cause 
of  action,  no  good  reason  is  perceived  why 
the  defendant  may  not  submit  to  the  court 
such  a  proposition  as  proposition  8  now  be- 
fore us,  to  be  "held**  or  "refused"  by  the 
court,  as  the  court  shall  be  of  opinion  the 
law  of  the  case  is,  and  why  the  submission 
of  such  a  proposition  should  not  be  regarded 
as  in  the  nature  of  a  demurrer  to  evidence, 
and  as  sufficiently  raising  and  preserving 
the  question  of  law  involved  for  re-examina- 
tion in  a  court  of  review.  The  exact  ques- 
tion now  before  us  does  not  seem  ever  to  have 
been  passed  upon  by  this  court.  But  the 
case  of  Pittsburgh,  Ft.  W.  db  0.  R,  Co.  v. 
Reich,  101  111.  157,  was  tried  by  the  court 
without  the  intervention  of  a  jury,  and  upon 
the  appeal  to  this  court,  in  discussing  the 
several  propositions  of  law  that  were  refused 
at  the  trial,  we  used  this  language  in  regard 
to  one  of  them:  "The  fourteenth  proposi- 
tion was  properly  refused,  because  there  was 
evidence  tenaing  to  sustain  a  cause  of  action. 
It  asserts  simply  that  under  the  evidence  there 
can  be  no  recovery.  There  was  evidence 
tending  to  sustain  a  recovei^.  Its  weight 
was  for  the  court.  The  plain  implication 
from  this  language  is  that  the  propriety  o^ 
holding  or  refusing  a  written  proposition 
such  as  that  now  before  us  will  depend  upon 
the  answer  gireo  to  the  question  whether  or 
not  there  is  evidence  in  the  record  which 
fairly  tends  to  establish  a  cause  of  action. 
The  conclusion  to  be  deduced  from  that 
which  we  have  said  is  that  we  consider  this 
case  properly  before  us  for  the  consideration 
of  the  question,  as  a  question  of  law,  whether 
the  evidence  tends  to  show  a  right  of  recov- 
ery in  appellee. 
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It  may  be  well,  in  order  to  clearl  v  UDdcr- 
stand  the  nature  of  the  case  upon  which  ap- 
pellee relies,  to  briefly  state  the  substance 
of  its  declaration.  The  declaration  contains 
ten  counts,  nine  of  which  are  special,  and 
each  of  thetie  special  counts  describes  a  dif- 
ferent instrument  in  writing,  and  tlie  tenth 
count  is  a  common  indeHtatus  aisumpiit  count 
for  interest.  The  first  count  avers  that  on 
May  17,  1887,  "a  certain  person"  made  and 
drew  by  and  under  the  name  and  style  of 
''W.  8.  Chapman,  Treas.,"  a  certain  draft 
or  order  in  writing  for  the  payment  of  money, 
commonly  called  a  *' check  on  a  bank,"  with 
the  heading,  **  Central  Union  Telephone  Com- 
pany," and  said  check  being  numbered  with 
the  number  18,006,  and  caused  said  check  to 
be  countersigned  by  and  under  the  style  of 
"Geo.  L.  Phillips,  Prest.,"  and  directed  said 
check  to  the  appellee,  and  thereby  requested 
it  to  pay  $800  to  C.  H.  Wilson,  who  was 
described  therein  as ''C.  H.  Wilson,  A.  G. 
Supt.,"  and  that  afterwards  some  one  to 
plaintiff  unknown,  intending  to  defraud  C. 
H.  Wilson,  and  without  the  consent,  knowl- 
edge, or  ratification  of  Wilson,  and  without 
the  knowledge  of  plainti£f,  forged  on  said 
dieck  the  name  of  **C.  H.  Wilson,  A.  G. 
Supt. , "  and  caused  said  check,  so  indorsed, 
to  be  placed  .in  the  hands  of  Chap  in  &  Gore, 
who  in  turn  indorsed  it,  ''For  deposit  in  the 
First  National  Bank  to  the  credit  of  Chapin 
&  Gore,"  and  delivered  it  to  the  appellant, 
who  in  turn  indorsed  it,  ''Pay  through  Chi- 
cago Clearing' House  only  to  First  National 
Bfmk, "  and  through  said  clearing  house  pre- 
sented said  check  to  appellee  for  payment, 
and  thereby  vouched  and  warranted  to  ap- 
pellee that  the  indorsement  of  C.  H.  Wilson 
on  said  check  was  the  genuine  indorsement 
of  said  Wilson  ;  and  that  appellee,  confiding 
in  said  warranty  of  appellant,  and  in  con- 
sideration thereof,  and  being  ignorant  that 
such  indorsement  was  forged,  paid  said 
check  to  appellant,  and  took  up  the  check. 
That  appellee  did  not  discover  the  fact  of 
such  forgery  until  July  25,  1887,  when  it 
notified  appellant,  tendered  to  it  the  check, 
and  demanded  that  appellant  should  make 
good  its  warranty,  and  should  repay  to  ap- 
pellee the  amount  of  the  check,  by  means 
whereof  appellant  became  liable  to  pay, 
promised  to  pay,  and  afterwards  refused,  etc. 
The  averments  of  the  second  count  are  sub- 
stantially the  same  as  those  of  the  first  count, 
except  that  the  check  is  dated  May  81,  1887, 
is  numbered  18,051,  and  is  for  $250.  The 
averments  of  the  third  count  are  substantially 
the  same  as  those  of  the  first  count,  except 
that  the  check  is  dated  June  18,  1887,  is 
numbered  13,086,  and  is  for  $200.  The  aver- 
ments of  the  fourth  count  are  substantially 
the  same  as  those  of  the  first  count,  except 
that  the  check  is  dated  June  18,  1887,  is 
numbered  18,087,  and  is  for  $200,  and  ex- 
cept, further,  that  the  count  contained  the 
additional  averment  that  on  June  80,  1887, 
appellee  accepted  said  check,  and  wrote  on 
the  face  thereof  these   words:     "Accepted 

Jayable  through  Chicago  Clearing  House, 
une  80th,  1887.  Northwestern  National 
Bank.  Sbeahan,  Teller. "  The  averments  of 
the  fifth  count  are  substantially  the  same  as 
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those  of  the  first  count,  except  that  the  check 
is  dated  July  5,  1887,  is  numbered  18,145, 
and  is  for  $200,  and  except  also  that  there 
is  no  averment  that  it  is  countersigned  by 
and  under  the  style  of  "Geo.  L.  Phillips, 
Prest."  The  averments  of  the  sixth  count 
are  substantially  the  same  as  those  of  the 
first  count,  except  that  the  payee  named  in 
the  check  is  "  F.  P.  Ross,  Mgr. , "  and  except 
that  the  check  is  dated  May  31,  1887,  is  num- 
bered  13,049,  and  is  for  $200.  The  seventh 
count  is  the  same  as  the  sixth  count,  except 
that  date  of  check  is  May  1,  1887,  and  its 
number  is  18,050,  and  it  is  for  $300.10.  The 
eighth  count  is  the  same  as  the  sixth  count, 
except  that  date  of  check  is  June  18,  1887, 
and  its  number  is  18,085,  and  it  is  for  $200. 
The  ninth  count  is  the  same  as  the  sixth 
count,  except  that  date  of  check  is  July  5, 
1887,  and  its  number  is  13,147,  and  its 
amount  is  $200,  and  except  also  that  it  con- 
tains an  additional  averment  that  on  July 
13,  1887,  appellee  accepted  said  check,  and 
wrote  on  the  face  thereof :  "  Accepted  pav- 
able  through  Chicago  Clearing  House,  July 
13,  1887.  Northwestern  Nat.  Bank.  Shea- 
han.  Teller. "  The  only  plea  filed  to  the  dec- 
laration was  that  of  tiiie  general  issue,  and 
issue  was  joined  thereon.  But  at  the  trial  a 
stipulation  was  made  that  appellant  might, 
under  that  plea,  introduce  evidence  to  prove 
that  the  checks  were  otherwise  forged,  prior 
or  in  addition  to  the  indorsements  alleged  to 
have  been  forged,  and  that  such  prior  and 
other  forgeries  were  on  said  checks  when 
they  came  to  the  hands  of  appellant,  and 
without  its  knowledge,  provided  the  court 
should  hold  proof  of  such  matter  competent 
as  a  defense,  and  provided  appellee  might 
introduce  in  reply  all  matters  in  evidence, 
and  provided  the  rulings  of  the  court  admit- 
ting or  rejecting  such  evidence  should  be 
subject  to  exception  by  either  party  other 
than  on  the  point  of  its  admissibility  under 
the  pleadings. 

The  declaration  proceeds  upon  the  theory 
that  it  is  immaterial,  as  between  the  parties 
to  this  suit«  who  in  fact  drew  the  diecks. 
The  allegation  in  each  of  the  special  counts 
is  that  "a  certain  person"  drew  the  checks. 
In  2  Chitty  on  Pleading,  10th  Am.  ed.  150, 
it  is  said  that  it  is  not  necessary  to  state  the 
names  of  the  parties  to  a  bill  of  exchange, 
unless  they  be  plaintiffs  or  defendants.  It 
may  also  be  said  that  the  declaration  virtu- 
ally admits  that  the  several  checks  were  gen- 
uine checks  of  the  telephone  company,  and 
that  the  indorsements  of  the  payees  alone 
were  forgeries.  At  the  trial  the  court  ad- 
mitted evidence  to  show  that  the  signatures 
of  the  drawers  of  the  checks  were  forgeries. 
That  evidence  was  introduced  over  the  objec- 
tions and  exceptions  of  appellee,  appellee 
specifying  as  grounds  of  obiection  that  such 
inquiry  was  irrelevant  to  tne  issues  in  the 
cause,  and  that  under  the  issues  and  as  be- 
tween the  plaintiff  and  defendant  the  sig- 
natures of  the  drawers  of  the  checks  wers 
conclusively  presumed  to  be  genuine. 

Appellee  was  right  in  its  contentions.  A 
check  payable  to  order  is  a  bill  of  exchange 
payable  to  order  on  demand.  The  drawee 
of  a  bill  of  exchange  or  of  a  bank  chedc  is 
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conelnsively  presumed  to  know  the  signature 
of  the  drawer,  and  if  he  accepts  or  pays,  in 
the  usual  course  of  business,  a  bill  or  check 
whereon  the  signature  of  the  drawer  is  a  for- 
gery, he  will  he  estopped  to  afterwards  deny 
the'genuineness  of  such  si  gnature.  First  If  at. 
Bank  of  Quincy  v.  Eieker,  71  111.  489,  22 
Am.  Rep.  104;  Bigelow,  Estoppel,  4th  ed. 
496;  2  Herman,  Estoppel.  §§  1006,  1008. 
But  the  operation  of  an  estoppel  is  recipro- 
cal, for  there  can  be  no  estoppel  unless  it  be 
mutual.  It  must  bind  both  parties,  and  one 
who  is  not  bound  by  it  cannot  take  advantage 
of  it  2  Herman,  Estoppel,  §  1295 ;  Co.  Litt. 
352a;  Ortffin  v.  Richardtan,  88  N.  0.  489; 
Qaunt  V.  Wainman,  3  Bing.  N.  C.  69 ;  Bent- 
kv  V.  CUaveland,  22  Ala.  814 ;  Welland  Canal 
Co.  V.  Hathatoay,  8  Wend.  480,  24  Am.  Dec. 
61.  And  so,  as  in  respect  to  the  transaction 
involved  in  the  present  litigation,  appellee 
is  precluded  from  questioning  the  genuine- 
ness of  the  signatures  of  the~  treasurer  and 
president  of  tne  telephone  company  to  the 
nine  checks,  so  also  is  appellant  estopped 
from  so  doing.  The  case  stands,  as  between 
the  parties  to  this  suit.  Just  as  though  the 
signatures  of  the  drawer  of  the  checks  were 
authentic.  To  rule  otherwise  would  be  to 
disregard  the  maxim  of  law,  **  AUegans  con- 
traria  non  est  atuiiendti$,"  and  to  permit  ap- 
pellant to  blow  both  hot  and  cold  with  refer- 
ence to  the  same  transactions.  In  the  present 
case  the  admission  of  the  incompetent  testi- 
mony seems  to  have  worked  no  injury,  for 
when  the  trial  court  came  to  make  its  find- 
inffs  upon  the  issues  it  manifestly  disre- 
garded such  testimony  as  being  irrelevant. 

The  estoppel,  however,  of  ^ich  we  have 
spoken,  applies  only  to  the  case  of  the  sig- 
natures of  the  drawer  and  of  the  drawee  alone. 
A  drawee  is  bound  to  know  the  signature  of 
his  own  customers,  and  a  bank  is  bound  to 
know  the  signatures  of  those  who  deposit 
with  it  and  draw  checks  against  such  de- 
posits. But  the  drawee  or  bank  is  not  charge- 
able with  knowledge  of  any  other  signature 
on  the  bill  of  exchange  or  bank  check,  and 
by  accepting  or  paying  the  bill  or  check  does 
not  admit  the  genuineness  of  anv  indorse- 
ment on  it.  2  Dan.  Neg.  Inst.  §§  1864,  1865 ; 
Marine  Nat,  Bank  v.  National  City  Bank, 
89  N.  Y.  67,  17  Am.  Rep.  805 ;  Canal  Bank 
V.  Bank  of  Albany,  1  Hill,  287 ;  Vagliano  v. 
Bank  of  England,  L.  R.  22  Q.  B.  Div.  103, 
on  appeal  L.  R.  28  Q.  B.  Div.  248.  And 
even  if  a  drawee  draws  a  bill  or  a  check  pay- 
able to  himself  or  his  own  order,  and  at  once 
indorses  it,  an  acceptance  as  payment  of  it 
hv  the  drawee  admits  onl^  the  genuineness 
of  the  drawer's  original  signature,  but  not 
the  genuineness  of  his  indorsement.  2  Par- 
ions,  Notes  &  Bills,  p.  483;  2  Daniel.  Neg. 
Inst.  §  1865^,  Beeman  v.  Duck,  11  Mees.  & 
W.  251;  Williams  v.  I>rexel,  14  Md.  566. 
At  the  trial,  C.  H.  Wilson  testified  for  ap- 
pellee as  follows :  "I  lived  in  Columbus  in 
Hay,  June,  and  July,  1887,  and  was  assistant 
general  superintendent  of  the  Central  Union 
Telephone  Co.  That  company,  during  those 
months,  waa  accustomed  to  draw  checks  on 
the  Northwestern  National  Bank  to  my  or- 
der, under  the  designation  of  'A.  G.  6upt.' 
The  signatures  to  the  indorsement  of  the 
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checks  mentioned  in  the  first  five  counts  of 
the  declaration,  and  now  shown  me,  are  not 
my  signature.  They  are  forgeries,  every  one 
of  them.  I  never  authorized  any  one  to  sign 
my  name  to  those  checks,  nor  did  I  know 
they  were  signed,  nor  have  I  ratified  or  ap- 
proved the  indorsements  or  either  of  them." 
And  F.  P.  Ross  testified  as  follows :  "I  re- 
side  at  Columbus,  Ohio.  Was  manager  of 
the  Central  Union  Telephone  Company  Ex- 
change there  in  May,  June,  and  July,  1887. 
Was  accustomed  to  receive  from  time  to  time 
checks  drawn  by  the  Central  Union  Tele- 
phone Company  to  m^  order  as  manager  on 
the  Northwestern  National  Bank  of  Chicago, 
generally  resembling  the  checks  now  shown 
me,  described  in  the  sixth,  seventh,  eighth, 
and  ninth  counts  of  the  declaration.  The  in- 
dorsements on  the  back  of  them  are  not  my 
indorsements.  They  are  forgeries.  I  never 
authorized,  consented,  ratifiS,  or  approved 
such  indorsements." 

It  is  urged  that  the  forgery  of  the  indorse- 
ments is  not  sufficiently  proven.  The  claim, 
as  we  understand  counsel,  is  that  it  does  not 
appear  that  the  checks  were  really  drawn  in 
favor  of  Wilson  and  Ross,  respectively,  in 
the  sense  that  they  thereby  became  the  own- 
ers, respectively,  of  them,  or  that  it  was  the 
intention  of  the  drawer  or  drawers,  by  means 
of  the  checks,  to  pay  them  money,  or  that  the 
checks  were  delivered  to  them ;  but  that,  on 
the  contrary,  it  is  logically  deducible  from 
the  declaration  and  the  evidence  that  the 
checks  were  delivered  to  some  person  whose 
name  is  not  disclosed,  and  that  it  was  the 
intention  of  the  drawer  or  drawers  that  such 
person  should  in  fact  receive  the  money. 
And  it  is  submitted  that  in  such  state  of  the 
case  it  was  not  forgery  on  the  part  of  the 
holder  of  the  checks  to  indorse  the  name  of 
Wilson  or  that  of  Ross  on  the  checks  payable 
to  them,  respectively.  The  contention  seems 
to  be  that  there  can  be  no  real  payee  of  a 
forged  instrument,  and  no  such  thing  as  a 
forc^ed  indorsement  of  the  name  of  the  osten- 
sible payee  of  a  check  to  which  the  name  of 
the  drawer  is  forged.  This  argument  is  more 
specious  than  sound.  It  is  a  complete  an- 
swer to  it  to  repeat  what  we  have  already 
said,  that  as  between  appellee  and  appellant 
both  parties  are  estopped  from  claiming  that 
the  original  checks  are  not  genuine,  or  that 
the  name  of  the  drawer  signed  to  them  is 
forced.  If  further  authority  upon  this  point  is 
desirable,  it  is  afforded  by  the  recent  (1889) 
judgment  of  the  court  of  appeals  in  the  case  of 
Vagliano  v.  Bank  of  England,  L.  R.  23  Q. 
B.  Div.  248.  The  amount  there  involved 
amounted  to  about  $850,000.  In  the  bill  of 
exchange  there  in  question  both  the  signa- 
tures or  the  drawer  and  the  indorsements  of 
the  payee  were  forged.  In  this  respect  it 
was  like  the  case  at  bar,  and  in  respect  to 
the  questions  at  issue  it  was  also  singularly 
like  it.  It  may  be  well  to  remark,  by  way 
of  explanation  of  some  of  the  language  that 
we  shall  quote,  that  one  of  the  questions 
under  examination  was  whether  a  certain 
subsection  8  of  a  Statute  of  1882  was  a  mere 
modification  of  existing  law  or  an  alteration 
of  it.  The  court  there  said :  "The  bank  can 
only  justify  the  payment  that  has  been  made 
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by  showing  that  the  documents  were  to  be 
considered  in  the  light  of  bills  originally 
payable  to  bearer,  in  which  case  the  bank 
would  be  authorized  to  pay  the  amount  to 
the  person  who  was  the  holder. 
Counsel  for  the  bank  contended  before  us 
that  the  payees  named,  G.  Petridi  &  Ck>., 
were  fictitious  payees.  ...  A  real  and 
existing  firm  of  that  name  were  in  fact  car- 
rying on  business  at  Ck>nstantinople,  and  had 
been  on  previous  occasions  payees  of  genuine 
bills  drawn  by  Vucina  upon  Vagliano  Bros. 
It  was  unquestionably  intended  by  Olyka 
that  the  acceptor  should  believe,  and  the  ac- 
ceptor in  each  case  did  believe,  that  the  pay- 
ees indicated  were  the  C.  Petridi  &  Co.  in 
question,  but  it  was  urged  by  the  appel- 
lant's counsel  that,  as  Glyka,  the  forger,  in- 
tended to  forge  C.  Petridi  &  Co's  names, 
and  never  meant  that  they  should  have  any- 
thing to  do  with  the  bills,  the  pajrees  were 
fictitious.  .  .  .  Before  accepting  such 
a  construction  of  the  subsection  it  is  desir- 
able to  state  with  precision  what  was  the 
previous  commercial  law  upon  the  subject. 
The  law- merchant  seems  to  have  been  clear, 
and  to  have  been  based  throughout  on  the 
principle  of  the  law  of  estoppel,  which  in 
Its  turn  is  conformable  with  reason  and  bus- 
iness principles.  .  .  .  The  genuineness 
of  the  indorsement  of  the  payee  was,  how- 
ever, a  matter  as  to  which,  except  in  one 
special  instance,  no  estoppel  prevailed.  The 
one  exception  to  the  rule  was  the  case  de- 
scribed in  Story  on  Bills  of  Exchange,  ^g  56, 
200.  .  .  .  This  exceptional  rule  in  the 
case  of  fictitious  bills  is  based,  as  has  been 
stated,  on  a  special  application  to  a  parti- 
cular case  of  the  principle  of  estoppel,  which 
plays  so  important  a  part  in  the  law-mer- 
chant. "  There,  af t-er  a  review  of  the  cjises, 
the  court  added :  "  Down,  therefore,  to  the 
date  of  the  passing  of  the  recent  statute,  the 
exception  that  bills  drawn  to  the  order  of  a 
fictitious  or  nonexisting  payee  might  be 
treated  as  payable  to  bearer  was  based  uni- 
formly upon  the  law  of  estoppel,  and  ap- 
plied only  against  the  parties  who,  at  the 
time  they  became  liable  on  the  bill,  w^ere 
cognizant  of  the  fictitious  character  or  of  the 
nonexistence  of  the  supposed  payee.  The 
principle  that  lies  at  the  root  of  the  excep- 
tion is  that  a  reasonable  effect  must  be  given 
in  favor  of  bona  fide  holders  to  the  act  of  ac- 
ceptance, and  that,  where  it  appears  that, 
although  there  was  a  named  payee,  he  was 
so  completely  fictitious  or  nonexisting  that 
the  acceptor  could  not  have  intended  to  re- 
strict payment  to  such  payee  or  his  order, 
the  acceptor,  who  must  be  taken  to  have  in- 
tended that  his  acceptance  should  have  some 
commercial  validity,  was  estopped  from  say- 
ing that  the  bill  was  not  a  bill  payable  to 
bearer.  If  the  exception  is  to  be  extended 
beyond  this,  it  will  rest  upon  no  principle 
at  all,  and  this  strange  result  would  follow  : 
that  where,  for  purposes  of  fraud,  a  payee's 
name  is  introduced  (whose  signature  it  is 
intended  to  forge),  the  acceptor,  though  in- 
nocent and  ignorant,  will  be  bound  to  pay, 
and  his  bankers  will  be  justified  in  paying 
without  any  indorsement  at  all.  The  ac- 
ceptor in  such  cases  will  be  a  helpless  vic- 
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tim.  Ignorant  himself  of  the  fraud,  believ- 
ing from  first  to  last  that  he  has  accepted  a 
bill  payable  only  to  a  particular  payee,  or 
to  his  order,  he  will  be  held  in  law  never- 
theless to  have  accepted  a  bill  payable  to 
bearer.  The  word  'fictitious'  must  in  each 
case  be  interpreted  with  due  regard  to  the 
person  against  whom  the  bill  is  sought  to  be 
enforced.  If  the  obligations  of  the  acceptor 
are  in  (question,  and  the  acceptor  is  the  per- 
son against  whom  the  bill  is  to  be  so  treated, 
'fictitious'  must  mean  'fictitious  as  regards 
the  acceptor,  and  to  his  knowledge. '  Such 
an  interpretation  is  based  on  good  sense  and 
sound  commercial  principle.  .  .  .  Pet- 
ridi &  Co. ,  of  Constantinople,  did  not  cease 
to  be  real  persons  because  Glyka  meant  to 
suggest  falsely  that  they  were  to  be  the  pay- 
ees, and  meant  himself  to  forge  their  names. 
According  to  the  ordinary  sense  of  the  Eng- 
lish language,  the  payees  of  these  bills  were 
not  fictitious,  but  real,  persons  from  first  to 
last,  and  to  construe  the  law  otherwise  would 
be  to  render  it  the  source  of  needless  disorder 
and  confusion  in  business  transactions.  The 
instruments  in  question  were  not,  therefore, 
payable  to  bearer,  and  the  bank,  having  paid 
upon  forged  indorsements,  must,  in  the  ab- 
sence of  any  other  ground  of  defense,  take 
the  consequences." 

When  appellant  indorsed  the  nine  checks, 
and  collected  from  appellee  the  sums  of 
money  called  for  by  them,  it  warranted  the 
genuineness  of  all  the  preceding  signatures 
indorsed  on  the  respective  checks,  including 
the  indorsements  on  the  checks  of  the  names 
of  the  respective  payees  named  in  such 
checks.  2  Parsons,  Notes  &  Bills,  588; 
Williams  v.  Tishomingo  Sav,  Inst,  57  Miss. 
683 ;  Story,  Bills,  §  225.  And  when  a  drawee 
or  a  bank  pays  a  bill  of  exchange  or  a  bank 
check  to  an  indorser  who  derives  title  through 
a  prior  forged  indorsement,  he  may  recover 
back  the  money  so  paid,  on  discovery  of  the 
forgery,  provided  he  makes  demand  for  re- 
payment within  a  reasonable  time  after  the 
discovery  of  such  forgery.  2  Dan.  Neg. 
Inst.  §§  1864,  1872 ;  Canal  Bank  v.  Bank  of 
Albany,  1  Hill,  287;  Williams  Y,  Tishomingo 
Sav,  Inst.,  supra. 

The  evidence  shows  that  appellee  accepted 
two  of  the  checks,  ** payable  through  Chi- 
cago Clearing  House,"  prior  to  the  time  that 
they  were  transferred  to  Chapin  &  Gore. 
This  makes  no  difference.  An  acceptor  is 
bound  to  look  only  at  the  face  of  the  bill  or 
check  and  an  acceptance  never  proves  an  in- 
dorsement ;  and  even  if  the  supposed  indorse- 
ments of  the  payees  of  said  two  checks  were 
on  them  at  the  times  when  they  were  respec- 
tively accepted,  yet  such  acceptances  did 
not  admit  the  handwriting  of  the  indorsers. 
Smith  V.  Chester,  1  T.  R.  654;  Robinson  v. 
Yarrow,  7  Taunt.  455.  In  this  case  the  ac- 
ceptance or  certification  of  the  two  checks 
simply  warranted  the  genuineness  of  the 
signature  of  the  drawer,  and  that  it  had  funds 
sufficient  to  meet  them,  and  engaged  that 
those  funds  should  not  be  withdrawn  from 
the  bank  by  the  drawer,  and  that  the  bank 
would  pay  through  the  agency  of  the  Chi- 
cago Clearing  House  the  amount,  if  any, 
actually  due  on  the  check,  to  the  persoD 
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legally  entitled  to  receive  it.  The'  accept- 
Muce  or  certification  did  not  warrant  the 
ffenuineness  of  the  bodies  of  the  checks  ei- 
uier  as  to  the  payees  or  the  amounts,  or  war- 
rant the  genuineness  of  the  indorsements  on 
the  checks.  Marine  Nat.  Bank  v.  National 
City  Bank,  59  N.  Y.  67,  17  Am.  Rep.  305 ; 
Security  Bank  of  New  York  ▼.  National  Bank 
4tf  the  Republic,  67  N.  Y.  458,  28  Am.  Rep. 
129.  The  case  made  by  the  evidence  intro- 
duced bv  appellee  was  in  substance  as  fol- 
lows :  Nine  several  checks  of  different  dates 
and  amounts  were  made  by  some  person,  and 
aigned  and  countersigned  in  manner  and  form 
MS  stated  in  the  nine  special  counts  of  the 
declaration,  five  of  which  were  made  pay- 
able to  C.  H.  Wilson,  assistant  general  su- 
perintendent, and  the  remaining  four  to  F. 
P.  Ross,  manager,  and  directed  said  checks 
to  the  appellee  bank.  All  of  these  checks, 
each  of  them  purporting  to  be  indorsed  by 
the  payee  therein  named,  were  transferred 
for  value  to  Chapin  <&  Gore,  who  indorsed 
each  of  them,  *^  For  deposit  in  the  First  Na- 
tional Bank  to  the  credit  of  Chapin  &  Gore," 
and  delivered  them  to  appellant ;  and  appel- 
lant also  indorsed  each  of  them,  "  Pay  through 
Chicago  Clearing  House  only  to  First  Na- 
tional Bank"  and  through  said  clearing  house 
presented  them,  so  indorsed,  to  appefjeo  for 
payment,  and  received  from  it  in  payment 
thereof  the  full  amount  called  for  by  said 
checks.  None  of  said  checks  were  m  fact 
indorsed  by  the  payees  iherein  respectively 
named,  but  all  of  the  indorsements  purport- 
ing to  be  made  by  payees  were  forgeries, 
and  appellee  paid  said  checks  in  ignorance 
of  such  forgeries.  After  business  hours  on 
Saturday,  July  28,  1887,  appellee  made  dis- 
covery of  the  forgeries,  and  on  the  follow- 
ing Monday,  July  25,  1887,  it  tendered  the 
checks  back  to  appellant,  and  demanded  re- 
payment of  the  money  paid  by  it  on  the  same. 
out  appellant  refused  to  make  such  repay- 
ment. Two  of  said  checks,  before  they  came 
into  the  hands  of  Chapin  &  Gore,  had  been 
accepted  by  appellee  in  writing  on  the  face 
of  each  of  them  these  words,  "  Accepted  pay- 
able through  Chicago  Clearing  House. "  In 
our  opinion,  these  facts  established  prima 
facie  a  right  of  action  in  appellee  as  against 
appellant.  And  it  follows  that  the  trial 
court  in  refusing  to  hold  the  eighth  proposi- 
tion submitted  bv  appellant,  to  the  effect 
that  under  the  evidence  the  finding  and  judg- 
ment should  as  a  matter  of  law  be  for  appel- 
lant, committed  no  error. 

The  judgment  of  the  Appellate  Court  i$  of- 

PEOPLE  of  the  State  of  Illinois,  «r  rd.  John 
8.  STEPHENS.  A^t,, 
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1*   Miiltiform  insurance  busineaa  may 
be  carried  on  by  a  foreiKo  corporation  In  a 

Nora— On  the  whole  subject  of  foreign  Insur- 
•nee  oompanles,  see  note  to  State  v.  Ackerman 
<Ohio)2iL.  R.  A.298. 
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state  wbere  a  domestic  corporatlOB  la  not  author- 
ised to  do  80,  if  there  is  oo  poaitivo  prohibition  bj 
statute. 

8.  A  foreifi^  inanraaoe  eompany  whieh 
has  made  a  deposit  as  larg^  as  Is  re- 
qnired  by  Illinois  statutes  for  any  kind  of 
insurance  business  is  not  required  to  make  a  dif- 
ferent deposit  for  each  kind  of  insurance  busi- 
ness which  it  carries  on,  althouirh  one  domestio 
oorporation  oould  not  be  organised  to  carry  on 
the  same  kinds  of  business. 

8*  Retaliatory  statutes  will  not  be  en- 
forced against  a  foreign  insurance  corporation 
on  the  ground  of  aJieged  restrictions  in  the  stat- 
utes of  the  state  which  created  it^unless  it  is  clear- 
ly proven  that  those  statutes  would  have  the 
cestrlotive  eilect  which  is  claimed. 

(October  28,  1894.) 

APPEAL  by  relator  from  a  judgment  of  the 
Circuit  Court  for  Peoria  County  in  favor 
of  defendant  in  a  proceeding  by  quo  warranto 
to  oust  defendant ^om  exercising  the  privilege 
of  doing  certain  classes  of  insurance  business. 
Affirmed, 

The  facts  are  stated  in  the  opinion. 

Meesre,  4.  N.  Jewett  ana  Stevens  A 
Horton  for  appellant. 

Mesere.  Samuel  S.  Pag^  and  Charles  T. 
Strattant  for  appellee: 

The  five  years  statute  of  limitation  applies. 

Peoj^  V.  Boyd,  182  111.  60;  State  v.  Gordon, 
87  Ind.  171;  Angell  &  A.  Corp.  g  748;  PeopU 
V.  Oakland  County  Bank,  1  DougL  (Midi.) 
282;  StaU  y.  BaiUy,  19  Ind.  452. 

As  to  whether  appellee  ought  to  be  permitted 
to  do  a  multiform  buRiness  on  $250,000  capi- 
tal, etc.,  is  not  a  question  for  the  court  but  lor 
the  legislature,  and  the  legislature  has  not  for- 
bidden it. 

By  the  law  of  comitv,  corporations  organ- 
ized under  the  laws  of  one  state  may,  in  the 
absence  of  a  statute  to  the  contrary,  do  busi- 
ness and  exercise  their  franchises  in  every  other 
state. 

Stevens  v.  PraU,  101  El.  206:  Lycoming  F, 
In$.  Co.  V.  Lanqley,  62  Md.  196;  Bank  of  Au- 
gusta V.  Earle,  88  U.  8.  18  Pet.  519,  10  L.  ed. 
274;  CJiristian  Uniqn  v.  Tount,  101 U.  S.  858, 
25  L.  ed.  889;  TomJbighee  R.  Co.  v.  Kneekmd, 
45  U.  8.  4  How.  16,  11  L.  ed.  855;  CoweU  ▼. 
Colorado  Springe  Co.  100  U.  8.  55,  25  L.  ed. 
547;  Mora  we!  z,  Priv.  Corp.  chap.  7,  p.  509 ; 
Story.  Conf.  L.  chap.  4,  p.  106. 

The  failure  of  the  legislature  to  provide  for 
the  organization  of  domestic  companies  to 
do  a  multiform  business  does  not  show  that 
such  insurance  is  repugnant  to  the  policy  of 
the  state. 

Cotoell  V.  Colorado  Springe  Oo.  eupra. 

State  V.  Fidelity  &  Castialty  ln$.  Co.,  89 
Minn.  588,  decided  that  the  Fidelity  &  Casualty 
Company  of  New  York  was  entitled  to  do 
all  01  its  kinds  of  business  in  the  state  of 
Minnesota. 

The  law  of  comity  in  the  absence  of  afSim- 
ative  action  opposed  thereto,  or  express  prohi- 
bition, would  permit  a  foreign  company  to  do 
business  in  this  state,  in  accordance  with  all  its 
chartered  powers  held  in  accordance  with  the 
laws  of  its  own  state. 

Cowelly.  Colorado  Springe  Co.  eupra;  Santa 
Clara  Female  Academy  ▼.  duUivan,  16  HI.  875, 
56  Am.  Rep.  776. 


See  alHo  40  L.  R.  A.  418:  41  L.  R.  A.  .V)7 :  47  L.  R.  A.  7n.>. 
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%  «7.t  deliyere^  the  opinion  of  the 
oourt: 

Some  sixteen  days  after  the  commencemeDt 
of  the  term,  and  a  week  or  more  after  this 
cause  had  been  submitted  to  the  court  for  de- 
cision upon  the  merits,  a  motion  to  dismiss 
the  appeal  was  entered  therein,  and  seven- 
teen reasons  assigned  and  elaborately  argued 
in  a  printed  brief,  as  the  grounds  of  such 
motion.  That  motion  was  reserved  until  the 
final  disposition  of  the  case.  In  disposing 
of  it,  we  do  not  deem  it  expedient  to  pass  in 
detail  upon  the  several  grounds  urged  for  the 
proposed  action  of  the  court.  It  is  sufficient 
to  say  that  some  of  the  grounds  insisted  upon 
are  not  based  on  the  record,  and  some  are 
trivial ;  that  some  have  no  substantial  merit, 
and  some  were  not  suggested  in  apt  time,  so 
as  to  afford  opportuni ty  for  amendment.  The 
motion  to  dismiss  is  denied. 

The  proceeding  at  bar  is  an  information  in 
the  nature  of  a  quo  warranto.  Hied,  by  leave 
of  the  Peoria  circuit  court,  by  the  state's  at- 
torney of  Peoria  county,  on  the  relation  of 
John  S.  Btevens.'  Its  object  is  to  test  the 
right  of  appellee,  the  Fidelity  &  Casualty 
Company  of  New  York,  to  exercise  in  this 
state  the  franchises  of  doing  a  life  accident 
insurance  business,  a  steam-boiler  insurance 
business,  a  plate-glass  insurance  business, 
an  employer's  liability  insurance  business, 
and  a  fidelity  insurance  business.  In  the 
court  below,  api)ellee  filed  a  plea  or  answer 
to  the  information.  A  demurrer  to  said  plea 
or  answer  was  overruled,  and  thereupon  the 
plaintiffs  abided  by  their  demurrer,  and  a 
judgment  was  rendered  that  the  plaintiffs 
take  nothing  by  their  writ,  and  against  the 
relator  for  costs.  The  appellee  company  was 
Incorporated  and  organized  in  the  year  1875 
in  the  state  of  New  York,  under  the  pro- 
visions of  chapter  468  of  the  Laws  of  1858  of 
that  state  and  the  amendments  thereto,  and 
was  authorized  to  do  a  fidelity  business,  a 
life  accident  business,  an  employer's  lia- 
bility business,  a  steam-boiler  business,  and 
a  plate- glass  business.  It  has  complied  with 
all  the  requirements  of  the  insurance  laws  of 
the  state  of  New  York,  and  is,  and  for  many 
years  has  been,  duly  licensed  to  do  said  sev- 
eral kinds  of  insurance  business  in  that  state. 
It  has  a  paid-up  capita]  of  $250,000,  and,  in 
addition  thereto,  a  reinsurance  reserve  fund 
of  $881,985.17,  being  50  per  cent  of  the  gross 
premium  in  each  of  the  branches  of  business 
done  by  said  company,  and  a  net  surplus 
over  and  above  all  liabilities,  including  total 
unearned  premiums,  of  $78,602.48;  and  it 
has  on  deposit,  with  the  superintendent  of  in- 
surance of  the  state  of  New  York,  securities 
of  the  kind  required  by  the  laws  of  that  state,* 
duly  assigned  to  said  officer  in  trust,  for  the 
benefit  of  all  its  policy  holders  in  each  branch 
of  its  said  business,  in  the  sum  and  of  the 
market  value  of  $200,000,  which  securities 
Bxf  assigned  are  now  held  by  said  superin- 
tendent of  insurance  in  trust  for  the  policy 
holders  of  the  company. 

In  1879  said  chapter  468  of  the  Laws  of 
1858  was  amended.  See  N.  Y.  Laws  1879, 
chap.  485.  Section  1  of  said  chapter  468  was 
amended  so  as  to  read  as  follows*: 

**  Section  1.    Any  number  of  persons,  not 
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less  than  thirteen  in  number,  may  be  associ- 
ated and  form  an  incorporation  or  a  company 
for  any  of  the  purposes  specified  in  either  of 
the  following  departments:  First  depart- 
ment: To  make  insurance  upon  the  Jives 
of  persons  and  every  insurance  pertaining 
thereto  or  connected  therewith,  and  to  grant, 

Surchase,  and  dispose  of  annuities.     Second 
epartment :    To  make  any  of  the  following 
kinds  of  insurance :    1st.   Upon  the  health  of 

Sersons.  2d.  Against  injury,  disability,  or 
eath  of  persons  resulting  from  traveling  or 
general  accidents  by  laud  or  water.  3d. 
iuaranteeing  the  fiaelity  of  persons  hold- 
ing places  of  public  or  private  trust.  4th. 
Upon  the  lives  of  horses,  cattle,  and  other  live 
stock.  6th.  Upon  plate-glass  against  break- 
age. 6th.  Upon  steam  boilers  against  ex- 
plosion, and  against  loss  or  damage  to  life  or 
property  resulting  therefrom.  7th.  Against 
loss*  by  burglary  or  theft,  or  both. " 

And  section  2  was  amended  so  as  to  read 
as  follows : 

**Sec.  2.  No  company  organized  under  this 
act  for  the  purposes  named  in  the  first  de- 
partment shall  undertake  either  of  the  ridu 
mentioned  in  the  second  department,  and  no 
company  organized  under  this  act  for  either  of 
the  purposes  in  the  second  department  shall 
undertake  any  business  mentioned  in  the  first 
department;  nor  shall  any  such  company 
thereafter  organized  undertake  or  do  more 
than  one  of  the  several  kinds  of  insurance 
mentioned  in  said  second  department,  and  no 
company  organized  under  this  act  shall  un- 
dertake any  business  or  risk,  except  as  herein 
provided  ;  provided  that  nothing  herein  con- 
tained shall  affect  the  business  of  any  com- 
pany heretofore  duly  organized  under  the 
second  department  oi  this  act." 

Thereafter,  the  auditor  of  public  accounts 
of  the  state  of  Illinois  executed  and  deliyered 
to  the  appellee  company  a  license  and  certifi- 
cate, authorizing  it  to  do  business  in  its 
several  lines  of  insurance  in  the  state  of  Ill- 
inois during  the  year  1880 ;  and  in  each  and 
every  year  since  that  time  said  auditor  has 
issued  to  said  company  a  like  license  and 
authority.  When  the  company  first  procured 
a  license  to  transact  insurance  business  in 
this  state,  it  in  all  things  complied  with  the 
requirements  of  the  insurance  laws  of  this 
state  in  regard  to  foreign  insurance  companies 
doing  business  in  this  state,  unless  it  be  in 
respect  to  the  matters  which  are  at  issue  in 
this  suit,  and  which  are  hereinafter  stated ; 
and  annually  since,  and  up  to  and  including 
the  present  time,  the  company  has  filed  its 
statements,  paid  its  taxes,  and  in  all  things 
(unless  it  be  as  is  above  excepted)  compli^ 
with  all  the  requirements  of  the  insurance 
laws  of  Illinois  relating  to  insurance  com- 
panies organized  under  the  laws  of  other 
states  and  doing  business  in  this  state. 

We  may  here  briefly  refer  to  some  of  the 
provisions  of  our  statute  law  that  seem  to 
have  a  bearing  upon  the  questions  at  issue  in 
the  case  at  bar.  It  is  provided  in  section  6 
of  an  act  to  incorporate  and  to  govern  fire, 
marine,  and  inland  navigation  insurance 
companies  doing  business  in  the  state  of  Illi- 
nois, approved  March  11,  1869  (Laws  1869, 
p.  209),  that  no  joint-stock  company  shall 
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be  incorporated  under  said  act  in  the  city  of 
Chicago,  nor  shall  any  company  incorporated 
under  the  act  establish  any  agency  for  the 
transaction  of  business  in  said  city  with  a 
nnaller  capital  than  $150,000,  actually  paid 
in,  in  cash ;  nor  in  any  other  county  in  the 
state  with  a  smaller  capital  than  $100,000, 
actually  paid  in,  in  cash.  And  it  is  provided 
in  section  22  of  said  Act  that  it  shall  not  be 
lawful  for  any  insurance  company  incor- 
porated by  or  organized  under  the  laws  of 
any  other  state  of  the  United  States  or  any 
foreign  gOYemment,  for  any  of  the  purposes 
apecifled  in  the  act,  to  take  risks  or  transact 
any  business  of  insurance  in  this  state  unless 
possessed  of  the  amount  of  actual  capital  re- 
anired  of  similar  companies  formed  under 
tne  provisions  of  the  act ;  and  that  any  com- 
pany incorporated  by  or  organized  under  any 
foreign  government  should,  in  addition,  de- 
posit with  the  auditor  of  public  accounts, 
lor  the  benefit  and  security  of  policy  holders 
residing  in  the  .United  States,  a  sum  not  less 
than  |2()0,000,  in  certain  specified  stocks,  or 
in  certain  specified  bonds  and  mortgages. 
And  afterwards,  by  section  1  of  an  Act  ap- 
proved and  in  force  March  19,  1872  (Laws 
1871-72.  p.  608),  it  is  provided  that  when 
any  fire  or  fire  and  marine  insurance  com- 
pany, organized  under  the  laws  of  any  foreign 
government,  should  file  with  the  auditor  of 
public  accounts  a  certificate  of  the  insurance 
department  of  any  other  state,  stating  that  a 
deposit  of  $200,000,  or  the  equivalent  of  that 
amount,  for  the  protection  of  the  policy 
holders  in  the  United  States,  had  been  made 
by  said  company,  in  that  state,  in  accordance 
with  the  existing  laws  thereof,  said  company 
should  not  be  required  to  make  a  deposit  in 
this  state,  so  long  as  said  deposit  should  re- 
main intact  with  the  superintendent  of  the 
insurance  department  or  treasurer  of  that 
state.  By  an  act  in  force  July  1, 1879  (Laws 
1879.  p.  180),  it  is  provided  as  follows: 
"That  every  insurance  company  or  association 
incorporated  by  or  organized  under  the  laws 
of  any  other  state  or  any  foreign  government 
must  comply  with  the  requirements  of  the 
general  insurance  laws  of  this  state  governing 
nre,  marine,  and  inland  navigation  insurance 
eompanies  doing  business  in  the  state  of 
Ulinois,  before  it  shall  be  lawful  for  such 
company  or  association  to  take  risks  or  trans- 
act any  kind  of  insurance  business  in  this 
state,  other  than  that  of  life  insurance,  and 
such  companies  or  associations,  and  all  per- 
sons acting  as  agents  thereof  shall  be  subject 
to  the  same  penalties  prescribed  therein  for 
violation  of  any  of  the  provisions  thereof. 
Provided,  that  no  plate-glass,  accident,  or 
Bteam-boiler  insurance  company  shall  be  re- 
quired to  have  a  larger  capital  than  one 
hundred  thousand  dollars  actually  paid  up; 
nor  shall  any  such  company  be  authorized  to 
transact  business  in  this  state  without  having 
previously  deposited  with  the  state  treasurer 
of  this  state,  or  with  the  agent  or  financial 
officer,  or  commissioner  of  Insurance  of  the 
itate  where  such  company  is  organized,  se- 
curities duly  assigned  to  such  officers  in  trust 
for  the  benefit  of  all  its  policy  holders,  the 
market  value  of  which  shall,  at  all  times,  be 
equal  to  one  hundred  thousand  dollars ;  said 
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deposit  shall  consist  of  such  like  securities 
as  fire  insurance  companies  are  by  the  general 
insurance  laws  of  this  state  authorized  to 
invest  in. "  By  an  act  in  force  July  1,  1887 
(Laws  1887,  p.  148),  it  is  provided  that  any 
company  with  a  paid-up  capital  of  not  less 
than  $250,000,  incorporated  and  organized 
under  the  laws  of  this  or  any  state  of  the 
United  States,  for  the  purpose  of  transacting 
business  as  surety  on  obligations  of  persons 
or  corporations,  and  which  has  complied 
with  all  the  requirements  of  the  law  regulat- 
ing the  admission  of  insurance  companies  to 
transact  business  in  this  state,  may  transact 
such  surety  business  in  this  state.  Bv  an  act 
in  force  July  1,  1889  (Laws  1889,  p.  169), 
provision  is  made  for  the  incorporation  and 
government,  in  this  state,  of  accident  life 
insurance  companies.  By  section  1  of  the  act 
such  companies  are  authorized  to  insure  per- 
sons against  loss  of  life  or  personal  injury 
resulting  from  accident.  By  section  2  it  fa 
required  that  the  capital  stock  of  such  a  com- 
panv  shall  be  at  least  $200,000,  fully  paid 
up  in  cash.  It  is  provided  in  section  4  that 
such  company  shall  deposit  with  the  auditor 
of  public  accounts  at  least  $100,000,  in 
specified  stocks,  estimated  at  their  market 
value,  or  in  mortgages,  being  first  liens,  etc. 
Section  7  provides  that  any  comjpany  or- 
ganized under  the  act  shall  form  a  reinsurance 
reserve,  which  shall  be  60  per  cent  of  the  gross 
premiums  of  all  outstanding  polices.  And 
section  8  is  as  follows : 

"Sec.  8.  It  shall  not  be  lawful  for  any 
company,  association,  individual  or  in- 
dividuals organized  or  doing  business  under 
the  laws  of  this  state,  or  of  any  other  state 
government,  to  transact  the  business  of  ac- 
cident life  insurance  in  this  state  or  to  aid  in 
the  transaction  of  the  same  unless  such  com- 

gany,  association,  individual  or  individuals 
as  or  have  conformed  to  such  other  state,  or 
in  this  state;  with  the  same  requirements  in 
regard  to  capital  and  reserve  that  are  imposed 
by  sections  four  (4)  and  seven  (7)  of  this  Act 
upon  companies  in  this  state." 

It  is  to  be  noted  that  the  capital  stock  of 
the  Fidelity  &  Casualty  Company  of  New 
York,  appellee  herein,  is  paid  up  in  full, 
and  is  $250,000,  which  is  $50,000  more  than 
the  capital  stock  required  for  doing  an  ac- 
cident life  insurance  business  in  this  state 
and  $150,000  more  than  the  amount  of 
capital  stock  required  for  doing  either  a 
plate-glass  insurance  business  or  a  steam- 
boiler  insurance  business,  and  the  same 
amount  of  capital  stock  that  is  required  for 
doing  a  fidelity  insurance  or  surety  busi- 
ness. An  employer's  liability  insurance 
business,  as  we  understand  it,  is  a  species  of 

guaranty  insurance  (9  Am.  &Eng.  Encyclop. 
aw,  p.  65) ,  and  falls  within  the  category 
of  ''any  kind  of  insurance  business  in  this 
state  other  than  life  insurance"  that  is  men- 
tioned in  the  Act  of  May  81,  1879,  quoted 
iupra;  and,  as  we  interpret  it,  that  act  re- 
quires a  capital  of  $150,000  if  it  transact 
business  in  the  city  of  Chicago,  and  a  capital 
of  $100, 000  if  it  does  business  only  elsewhere 
in  this  state.  In  either  event,  the  actual 
paid-up  capital  stock  of  appellee  is  far  in 
excess  of  that  required  for  transacting  sucb 
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employer's  liability  insurance  business  in 
this  state.  It  is  also  to  be  noted  that  the 
company  has  on  deposit  with  the  superin- 
tendent of  insurance  of  the  state  of  New 
York  securities  in  the  sum  and  of  the  market 
value  of  $200,000,  which  is  an  amount  and 
yalue  of  deposit  that  is  manifestly  equal  to, 
if  not  largely  in  excess  of,  the  amount  of 
deposit  required  to  be  made  in  order  to  trans- 
act an  insurance  business  in  this  state  of  any 
of  the  kinds  that  are  done  by  appellee.  Ana 
it  is  further  to  be  noted  that  it  has  a  rein- 
fluranoe  reserve  fund  equal  to  that  required 
by  our  statute  for  doing  a  life  accident  in- 
surance business. 

It  seems  to  be  one  of  the  contentions  of  ap- 
pellant that,  since  a  company  cannot  be  or- 
fanized  under  the  laws  of  this  state  to  do  the 
ifterent  classes  of  insurance  business  done 
by  appellee,  therefore  there  is  an  implied 
prohibition  that  forbids  the  transacting  of  a 
multiform  insurance  business  by  one  and  the 
same  company  within  the  limits  of  the  state ; 
in  other  words  that  the  doing  of  such  multi- 
form insurance  business  is  in  violation  of  the 
spirit  of  its  laws.  We  are  not  satisfied  of 
the  soundness  of  this  position.  It  is  admitted 
that  our  statutes  do  not  in  express  terms 
prohibit  a  company  from  doing  more  than 
one  kind  of  insurance.  The  rule  is  that, 
where  there  is  no  positive  prohibitive  stat- 
ute, the  presumption,  under  the  law  of 
comity  that  prevails  between  the  states  of  the 
union,  is  that  the  state  permits  a  corporation 
organized  in  a  sister  state  to  do  any  act  au- 
thorized by  its  charter  or  the  law  under 
which  it  is  enacted,  except  when  it  is  mani- 
fest that  such  act  is  obnoxious  to  the  policy 
of  the  law  of  this  state.  In  Stevens  v.  Pratt, 
101  111.  206,  it  was  held  by  this  court  that 
mere  absence  of  legislation  authorizing  the 
formation  of  a  particular  class  or  kind  of 
corporations  does  not  show  that  it  is  against 
public  policy  to  create  such  corporations,  but 
that  such  public  policy  must  be  expressed  in 
some  affirmative  way.  In  Gowell  v.  Color  ado 
Springs  Co.,  100  U.  S.  55,  25  L.  ed.  547,  the 
Supreme  Court  of  the  United  States  said : 
"If  the  policy  of  the  state  or  territory  does 
not  permit  the  business  of  the  foreign  cor- 
poration in  its  limits,  or  allow  the  corpora- 
tion to  acquire  or  hold  real  property,  it  must 
be  expressed  in  some  affirmative  way ;  it  can- 
not be  inferred  from  the  fact  that  its  legisla- 
ture has  made  no  provision  for  the  formation 
of  similar  corporations,  or  allows  corpora- 
tions to  be  formed  only  by  general  laws. 
Telegraph  companies  did  business  in  several 
states  before  their  legislatures  had  created  or 
authorized  the  creation  of  similar  corpora- 
tions; and  numerous  corporations  existing 
by  special  charter  in  one  state  are  now  en- 
gaged without  question  in  business  in  states 
where  the  creation  of  corporations  by  special 
enactment  is  forbidden. "  And  see  also  Chris- 
tian Union  v.  Youni,  101  U.  S.  856,  25  L. 
ed.  890. 

But  the  principal  ground  of  contention 
urged  by  counsel  for  appellant  is  formulated 
by  them  thus:  "The  laws  of  the  state  of 
Illinois  which  establish  the  public  policy  of 
the  state  upon  the  subject  imperatively 
demand  that  foreign  and  domestic  companies 
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organized  for  the  doine  of  an  insurance  busi- 
ness in  each  of  the  dinerent  lines  or  classes 
of  insurance  shall  have  a  specified  paid-up 
capital,  and  a  specified  and  definite  amount 
of  deposit  applicable  to  the  class  of  insurance 
for  which  its  obligations,  by  policy  or  other- 
wise, are  given.  This  is  a  prerequisite  to  Uie 
right  of  any  company,  either  foreign  or 
domestic,  to  write  policies  of  insurance  or 
other  obligations  in  the  nature  of  insurance 
for  the  people  of  this  state.  The  appellee, 
accordidg  to  its  own  admissions,  has  not 
conformed  to,  and  does  not  comply  with, 
these  requirements  of  the  positive  law,  which 
fix  the  public  policy  of  the  state  in  that 
respect.  It  is  therefore  transacting  business 
in  this  state  of  a  muliform  character,  in  vio- 
lation of  the  laws  of  the  state,  and  in  defiance 
of  its  public  policy,  and  the  license  from  the 
auditor  does  not  protect  it."  It  seems  to  us 
that  this  argument  is  fallacious ;  and  that  the 
fallacies  are  contained  in  the  premises  from 
which  the  conclusions  are  deuced.  Let  us 
turn  again  to  the  Act  of  May  31,  1879.  It 
is  therein  provided  as  follows :  "  That  every 
insurance  company,  or  association  incorpor- 
ated by  or  organized  under  the  laws  of  any 
other  state  or  any  foreign  government  must 
comply  with  the  requirements  of  the  general 
insurance  laws  of  tnis  state  governing  fire, 
marine, and  inland  navgiation  companies  do- 
ing business  in  the  state  of  Illinois,  before 
it  shall  be  lawful  for  such  company  or  as- 
sociation to  take  risks  or  transact  any  kind 
of  insurance  business  in  this  state,  other  than 
that  of  life  insurance."  What  insurance 
companies  are  autliorized  by  this  act  to  do 
business  in  this  state?  We  can  best  answer 
that  question,  and  almost  in  the  very  words 
of  the  statute,  by  a  transposition  of  the 
clauses  contained  in  that  portion  of  the  act 
that  we  have  quoted.  It  shall  be  lawful  for 
every  insurance  company  or  association  in- 
corporated by  or  organized  under  the  laws  of 
any  other  state  or  any  foreign  government  to 
take  risks  or  transact  any  kind  of  insurance 
business  in  this  state,  other  than  that  of  life 
insurance,  upon  complying  with  the  require- 
ments of  the  general  insurance  laws  of  this 
state  governing  fire,  marine,  and  inland  nav- 
igation insurance  companies  doing  business 
in  the  state  of  Illinois.  Ex  vi  termini,  every 
insurance  company  incorporated  by  or  organ- 
ized under  the  laws  of  any  other  state  is 
within  the  purview  of  the  privilege  and  li- 
cense conditionally  given  by  this  statute. 
Insurance  companies  organized  under  the 
laws  of  the  state  of  New  York  are  within  the 
scope  and  meaning  of  the  statute ;  and  so  are 
insurance  companies  orcranized  under  said 
laws  that  are  vested  witB  authority  to  do  a 
multiform  insurance  business.  It  cannot  be 
said  that  the  act  did  not  contemplate  multi- 
form insurance  companies,  for  the  appellee 
corporation  was  organized  four  years  prior  to 
its  enactment,  and,  besides  that,  the  very  act 
in  question  makes  special  reference  to  the 
statute  in  regard  to  fire,  marine,  and  inland 
navigation  insurance  companies,  and  that 
statute  made  express  provision  for  insurance 
companies  authorized  to  do  a  multiform  in- 
surance business.  In  fact,  the  only  class  of 
insurance  companies  that  does  not  seem  to  be 
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within  the  intention  of  the  act  is  the  class 
known  as  '^life  insurance  companies,"  and 
that  class  is  expressly  excluded  by  one  of  the 
clauses  of  the  act.  It  is  a  rule  of  the  law 
that  the  title  of  an  act,  though  itself  no  part 
of  the  act,  is  not  to  be  wholly  disregarded 
in  construing  such  act,  and  the  reason  of  the 
mle  is  that  the  object  of  the  legislature  is 
often  avowed  in  the  title  as  well  as  in  the 
preamble.  Perrff  County  v.  Jefferson  C<mnty, 
$4  111.  214;  Cruee  v.  Aden,  127  111.  231,  8 
L.  H.  A.  827.  The  title  of  the  act  in  ques- 
tion is:  '^An  act  to  compel  all  insurance 
companies  of  other  states  and  countries,  doing 
sny  kind  of  insurance  business  in  this  state, 
other  than  life,  to  comply  with  the  general 
fire  and  marine  insurance  laws  of  this  state, 
and  to  require  deposits  of  plate-glass,  acci- 
dent, and  steam-boiler  insurance  companies. " 
This  would  indicate  that  it  was  the  legisla- 
tiye  intenton  that  the  act  should  apply  to  all 
insurance  companies  of  other  states  doing 
any  kind  of  insurance  business,  other  than 
life,  that  would  comply  with  the  require- 
ments of  our  statutes.  \Vhat  class  or  classes 
of  insurance  business  may  a  coropanjr  of  an- 
other state,  licensed  to  do  business  in  this 
state,  lawfully  transact  therein  under  said 
act?  In  the  words  of  the  act,  *'it  shall  be 
lawful  for  such  company  or  association,  to 
take  risks  or  transact  any  kind  of  insurance 
business  in  this  state,  other  than  that  of  life 
insurance."  The  expression  **any  kind  of 
insurance"  will  apply  to  all  kinds  of  insur- 
ance, the  only  implied  limitation  being  that 
the  insurance  business  transacted  shall  be 
such  as  is  authorized  by  the  charter  of  the 
company,  or  the  articles  of  incorporation  and 
Jaw  under  which  it  is  organized. 

Under  our  insurance  statutes,  as  we  under- 
stand them,  the  paid-up  capital  of  an  insur- 
ance company,  and  the  amount  of  its  de- 
posit, are  not  necessarily  applicable,  alone, 
to  obligations  growing  out  of  one  class  or 
branch  of  insurance,  and  that  only.  The 
lancuaire  used  in  regard  to  the  deposit  re- 

auired  by  the  Act  of  1869  (section  22)  is  "  for 
le  benefit  and  security  of  policy  holders  re- 
siding in  the  United  States."  That  used  in 
respect  to  the  deposit  meuvioned  in  the  Act 
of  1872  (section  1)  is  **for  the  protection  of 
the  policy  holders  in  the  United  States." 
That  used  with  reference  to  the  deposit  de- 
manded by  the  Act  of  1879  is  ^'in  trust  for 
the  benefit  of  all  its  policy  holders."  And 
the  language  employed  in  section  16  of  the 
Act  of  1889  shows  conclusively  that  the  de- 
posit required  of  the  company  by  that  act  is 
for  the  security  and  benefit  of  ''all  of  its 
policies."  The  obligations  assumed  by  an 
insurance  company  in  the  policies  issued  by 
it  are  not  always  limited  to  one  particular 
line  or  class  of  insurance.  For  example, 
under  the  Act  of  lb69,  as  it  was  originally 
enacted,  a  company  might  have  been  incor- 
porated to  insure,  not  onl^p*  against  loss  or 
damage  by  fire,  but  also  to  insure  against  the 
risks  of  inland  nayigation  and  transportation  ; 
and  under  said  act,  as  amended  in  1879  and 
1881,  a  company  may  now  be  organized  to 
insure  airainst  loss  or  damage  by  fire,  light- 
ning, and  tornadoes,  or  either  or  any  of  said 
causes,  and  also  to  insure  against  the  risks 
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of  inland  nayigation  and  transportation. 
See  1  Starr  &  C.  Anno.  Stat.  chap.  78,  p. 
1810,  par.  1,  §  1.  The  capital  stock  of  an 
insurance  company,  like  that  of  any  other 
incorporated  company,  is  a  trust  fund.  But 
it  is  a  trust  fund  for  the  payment  of  all  the 
debts  and  legal  liabilities  of  the  company, 
and  not  a  trust  fund  simply,  or  eyen  pri- 
niarily,  for  the  payment  of  obligations  grow- 
ing out  of  contracts  of  insurance.  It  is 
otherwise  in  respect  to  the  deposits  demanded 
by  our  statutes.  They  are  trust  funds  for  the 
benefit  of  the  policy  holders  of  the  insurance 
company,  and  for  tne  benefit  of  all  the  policy 
holders  alike,  regardless  of  class  lines.  The 
effect  of  the  Act  of  May  81,  1879,  was  to 
place  restrictions  upon  all  insurance  com- 
panies of  other  states  or  foreign  countries; 
whereas  prior  thereto  many  of  said  companies 
could  come  into  this  state  under  the  law  of 
comity,  with  no  restrictions  whateyer  im- 
posed upon  them,  and  here  do  whatever  they 
were  authorized  to  do  in  the  respective  states 
or  countries  in  which  they  were  chartered  or 
organized.  As  we  have  seen  in  the  first  part 
of  this  opinion,  there  is  a  proviso  to  that 
part  of  said  act  that  we  have  above  con- 
sidered. A  proviso  is  to  be  construed  to 
qualify  what  is  afl[irmed  in  the  body  of  the 
act — section  or  paragraph — which  precedes 
it.  Boon  V.  Juliet,  2  111.  258;  Chicago  v. 
Phanix  Jn$.  Co.  126  111.  276.  Here,  if  it 
were  not  for  the  proviso,  a  foreign  insurance 
company,  or  one  of  another  state,  could  not, 
under  the  body  of  the  act,  transact  in  the 
city  of  Chicago  a  plate- glass  insurance  busi- 
ness, a  steam-boiler  insurance  business,  or 
an  accident  insurance  without  it  had  a 
paid-up  capital  of  $150,000.  Manifestly, 
one  of  the  purposes  of  the  proviso  was  to  re- 
lieve such  insurance  companies,  in  doing 
business  in  said  city  in  the  way  of  plate- 
glass,  accident,  or  steam-boiler  insurance, 
from  the  requirement  of  having  a  paid-up 
capital  of  more  than  $100,000.  Another  in- 
tention of  the  proviso,  evidently,  was  to  re- 
lieve foreign  insurance  companies  engaged 
in  said  lines  of  business  from  the  burden  that 
would  have  been  Imposed  by  the  body  of  the 
act,  taken  in  conjunction  with  section  22  of 
the  Act  of  1869  and  section  1  of  the  Act  of 
1872,  of  making  so  large  a  deposit  as  $200,- 
000,  as  a  condition  precedent  to  transacting 
business  in  said  lines  of  insurance.  Upon 
the  whole,  we  are  of  opinion  that  the  appellee 
company,  having  a  paid-up  capital  as  large 
as  that  required  by  any  of  the  restrictive  stat- 
utes of  this  state,  and  having  made  a  deposit 
as  large  as  that  required  by  any  of  said  stat- 
utes, is  entitled  to  come  into  this  state  and 
transact  therein  business  in  any  of  the  lines 
of  insurance  that  it  is  authorized  to  do  busi- 
ness  in  by  the  law  under  which  it  was  incor- 
porated. 

That  we  are  right  in  our  conclusions  is 
made  more  manifest  by  these  considerations : 
It  appears  from  the  information  and  answer 
that  in  1879  (the  year  that  the  law  of  Maj 
81,  1879,  was  enacted)  appellee  made  appli- 
cation to  the  insurance  department  of  this 
state  for  license  to  do  business  therein  as  au- 
thorized by  its  charter  and  under  the  laws  of 
the  state  of  New  York,  and  thereupon  the 
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auditor  of  public  accounts,  by  the  advice 
and  with  the  approval  of  the  attorney- gen- 
eral, executed  and  delivered  to  it  a  license 
as  applied  for,  for  the  year  1880;  and  that 
annually  thereafter,  and  up  to  and  including 
the  time  of  this  suit,  a  like  license  was  is- 
sued. And  it  further  appears  from  the  an- 
swer, and  is  admitted  by  the  demurrer,  that 
other  New  York  and  eastern  insurance  com- 
panies, authorized  to  do  four  or  more  kinds 
of  insurance  business,  are  doing  multiform 
insurance  business  in  this  state,  and  are  li- 
censed and  authorized  to  do  so  by  the  insur- 
ance department  of  the  state  of  Illinois.  In 
construing  statutes,  the  rule  that  contem- 
poraneous exposition  is  stroneest  in  the  law 
is  to  be  regarded.  Phoebe  v.  jay,  1  111.  208; 
Isacu^  V.  &eely  4  111.  97 ;  RueteU  v.  Rumsey, 
85  111.  863.  Where  the  execution  of  statutes 
is  confided  to  a  particular  department  of  the 

Sovemment,  the  court  will  regard,  and  in 
oubtful  cases  adopt,  the  construction  acted 
on  by  such  department.  Mat?iew$  v.  Bhoree, 
24  111.  27;  leaace  v.  Steel,  eupra.  And,  if 
the  construction  is  doubtful,  long-continued 
action  upon  a  particular  construction  may  re- 
duce the  uncertainty  to  a  fixed  rule.  Oom' 
Mioek  V.  Cof)er,  85  111.  470. 

It  Is  insisted  that  the  statutes  of  New  York 
show  that  an  Illinois  insurance  company  or- 
ganized to  do  several  different  kinds  of  in- 
surance business  would  not  be  permitted  to 
transact  business  in  the  state  of  New  York ; 
and  in  that  connection  attention  is  called  to 
our  retaliatory  statute  (1  Starr  &  0.  Anno. 
Stat.  p.  619,  chap.  82,  par.  26,  g  26),  and  it 
is  urged  that  when  any  state  imposes  any 
burdens  and  restrictions  upon  companies  or- 
ganized in  this  state,  and  doing  business  in 
such  other  state,  then  the  companies  of  such 
state,  doing  business  in  this  state,  shall  be 
subject  to  the  same  conditions  and  restric- 
tions. It  seems  to  us  that  there  are  two  suf- 
ficient answers  to  this  claim.  In  the  first 
place,  it  is  averred  in  the  plea  of  appellee 
that  "  there  is  now  no  law  in  New  York  pro- 


hibiting an  Illinois  Insurance  company  or 
corporation,  organized  to  do  all  the  several 
kinds  of  insurance  business  done  by  the  de- 
fendant in  the  state  of  Illinois,  from  beine 
admitted  into  the  state  of  New  York,  and 
there  authorized  to  do  such  multiform  in- 
surance business. "  The  laws  of  a  sister  state, 
as  well  as  those  of  a  foreign  country,  are 
deemed  foreign  laws ;  and  questions  of  foreign 
law  are  questions  of  fact,  and,  being  such, 
it  is  required  that  they  shall  be  -proved  by 
evidence.  1  Rapalje  &  Lawrence,  Law  Diet, 
title  Fact  and  Foreign  LatM;  Hempstead  y. 
Reed,  6  Conn.  480.  In  this  case  the  truth  of 
the  fact  al leered  in  the  plea  is  admitted  by 
the  demurrer.  A  second  sufficient  answer  to 
the  claim  is,  we  think,  to  be  found  in  the 
decision  of  the  supreme  court  of  Minnesota 
in  ataU  v.  Fidelity  di  Casualty  1m.  Co,,  39 
Minn.  588.  In  that  case  the  two  sections  of 
the  statute  law  of  the  state  of  New  York  that 
are  set  out  at  lar^e  in  the  first  part  of  this 
opinion  were  considered  by  the  court.  The 
conclusions  there  reached  were  that  a  foreign 
corporation,  which  had  complied  with  the 
laws  of  Minnesota,  should  not,  as  a  measure 
of  retaliation,  and  by  force  of  the  retaliatory 
statute  of  Minnesota,  be  excluded  from  doing 
business  in  said  state,  upon  the  ground  that 
the  laws  of  the  state  where  such  foreign  cor- 
poration was  created  would  exclude  corpora- 
tions of  Minnesota  from  doing  business  there, 
unless  it  is  clearly  apparent  that  such  is  the 
effect  of  the  foreign  law ;  and  that,  the  proper 
effect  of  the  statutes  of  New  York  being  con- 
sidered doubtful,  and  the  manner  of  their 
practical  administration  being  undisclosed, 
a  judgment  of  ouster  against  the  New  York 
corporation  should  be  refused.  We  are  sat- 
isfied of  the  soundness  of  the  reasoning  by 
means  of  which  these  conclusions  of  the  court 
were  reached.  We  deem  it  unnecessary  to 
again  travel  over  the  same  ground. 

We  find  no  error  in  the  record  before  us. 

The  judgment  i%  affirmed. 
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CONSOLIDATED  STREET  R  CO.,  Plff- 

in  Err, 
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1.  It  Is  not  neg^Iii^Bee  per    se  for  an 

electric  oarnot  to  bave  a  head-lifrht  after  night- 
fall where  colored  slflrnal  liflrhts  in  front  and  rear 
are  carried,  as  required  by  a  city  ordinance. 


8.  It  is  ne^li^nee  to  step  upon 
electric  street  railway  track  without 
looking  or  liateninflr  for  a  car  from  one  direction 
after  leaving  tbe  curb  fourteen  feet  from  ttaa 
track. 

(September  2&,  1804.) 

ERROR  to  the   Superior  Court  of  Grand 
Rapids,  to  review  a  judgment  in  favor  of 
plaintiff,  in  an  action  brought  to  recover  dam- 


NOTiL^lViecewft]/  of  head-lighte  on  street-cars. 
The  decision  in  the  above  case,  that  it  is  not  neg- 
ligence per  te  not  to  have  a  bead-Ugbt  attached  to 
tbe  dash-board  of  an  electric  oar  under  a  city  ordi- 
nance requiring  that  the  cars  after  sunset  shall  be 
provided  with  colored  lights  in  front  and  rear, 
although  the  oar  is  running  from  eight  to  fifteen 
miJes  per  hour, where  the  oar  had  the  colored  signal 
lights  required  by  tbe  ordinance  as  well  as  electric 
lights  inside  the  oar,  touches  a  question  that  has 
become  of  great  practical  Importance.  The  fewness 
of  the  decisions  as  to  lights  on  street-cars  is  clearly 

ML.  a  A. 


due  to  the  fact  that  street-cars  have  until  re- 
cently been  mostly  horse  cars.  The  introduction  of 
large,  heavy,  swiftly  moving  cable  or  electric  can 
running  in  public  streets  where  people  have  the 
right  to  makes  the  question  of  lights  upon  them 
at  night  fully  as  important  as  that  of  lights  upon 
ordinary  railroad  trains. 

It  may  well  be  questioned  whether  it  should  not 
be  held  negligence  as  a  matter  of  fact  under  almoet 
all  oimumstanoes  to  run  a  trolley  oar  after 
dark  without  a  bead-light^  even  If  it  has  tbe 
smaller  colored   signal  lights  which  are  usualljr 


See  also  34  L.  R.  A.  3.50;  36  L.  R.  A.  215;  37  L.  R.  A.  378. 


IflM. 


McGbb  y.  Comboudatkd  Btrbbt  R  Co, 


801 


afesfor  personal  injuries  alleged  to  have  been 
caused  by  defendant's  negligence.    Betened, 

The  facts  are  stated  in  the  opinion. 

Meufrt.  King^slejr  U  Kleinhana  for  plain- 
tiif  in  error. 

Musn.  W,eQmFrj9  MeKnig^ht  A  Jud* 
Una,  for  defendant  in  error: 

It  was  negligence  on  the  part  of  the  defend- 
ant to  propel  its  moter  car,  on  the  occasion  of 
llie  injury  complained  of  without  a  head -light. 

BoMcher  ▼.  East  Detroit  d  O,  P.  B.  Co,  90 
Mich.  418;  Shea  y.  PoPrero  A  B.  V.  R  Go.  44 
Oal.  414:  Johnton  v.  Hudson  Biver  B.  Co,  20  N. 
Y.  65.  75  Am.  Dec.  875;  1  Thomp.  Neg.  notes 
IS,  pp.  896.  898. 

The  defendant  had  no  exclusive  right  of  the 
travel  upon  the  streets,  and  It  was  bound  to  use 
the  same  care  in  preventing  a  collision  aa  is 
the  driver  of  a  wagon  or  other  vehicle. 

Beach,  Contrib.  Keg.  §89;  Adotph  r.  Central 
Fttrk.  N.  d!E,  B.  RGo,  65  N.Y.  554;  Govern^ 
mept  Street  B.  Co.  y.  Hanlon,  58  Ala.  81;  Shea 
V.  Potrero  A  B.  F.  B  Co,  44  Cal.  428;  Baseher 
Y.  East  Detroit  d  Q.  P.  B,  Co.  90  Mich.  415; 
Washington  d  O.  R  Co,  ^.Qladmon,  82  U.  8. 
15  Wall.  401.  21  L.  ed.  114;  WiUiams y.Urealy, 
112  Mass.  79;  Boss  v.  Litton,  5  Car.  &  P.  407. 

It  is  the  duty  of  drivers  of  street  cars  not 
only  to  see  that  the  railroad  track  is  clear,  but 
idflo  to  exercise  a  constant  watchfulness  for  per- 
sons who  may  be  approachiog  the  track. 

Baltimore  City  Pass  B,  Co.  v.  McDonneU, 
48  Md.  684:  Com.  v.  Metropolitan  B,  Co,  107 
Mass.  286;  Mangam  v.  Brooklyn  City  B.  Go.  86 
Barb.  280,  88  N.  Y.455, 98  Am.  Dec. 66;  (Hdfield 
V.  New  YwkAE.  B.  Co,  14  N.  Y.  810;  MenU 
V.  Second  Ate.  B,  Co.  2  Robt.  856;  PendnlY. 
Second  Aw.  B,  Co,  48  How.  Pr.  899;  Chicago 
City  R  Co.  V.  BoHnson,  4  L.  R.  A.  126, 127 
m.  9;  Shapleigh  v.Wyman,  184  Mass.  118;  Vir- 
ginia Midland  R  Co,  v.  White,  84  Va.  498; 
Shea  Y.  Pbtrero  d  B.  V.  B.  Co.  44  Cal.  414. 

The  rule  of  conduct  of  a  person  while  walk- 


ing or  driving  upon  a  street  railway,  is  not  the 
same  as  that  when  upon  an  ordinary  steam 
railwav  track 

WendeU  v.  JVeie  York  Gent,  d  H,  B.  B.  Co. 
91  N.  Y.  429.  See  also  Daniels  v.  CUgg,  28 
Mich.  40;  Lynam  v.  Dnion  U.  Co.  114  Mass.  88; 
Little  SchuylkiU,  Nav.  B,d  Coal  Co.y.  Norton, 
24  Pa.  465,  64  Am.  Dec.  672. 

A  street-car  company  has  no  riffht  to  antici* 
pate  a  clear  track.  They  must  ^acken  their 
speed  and  stop  their  cars  on  an  occasion  where 
there  is  danger  of  collision  with  other  vehicles, 
or  of  running  over  persons. 

Broien  v.  Twenty  Third  Street  B,  Co,  24  Jones 
&  S.  856;  Adolph  v.  Central  Park,  N.dB,  B. 
B.  Go,,  Gorermnent  Street  B.  Co,  v.  Uanlon, 
Lynam  v.  Union  B.  Co.,  Shea  v.  Jlotrero  d  B, 
KR  Go,  and  Chicago  City  R  Co,  v.  Robinson, 
supra;  Beach,  Contrib.  Neg.  pp.  299-801;  1 
Thomp.  Neg.  pp.  896-400. 

It  is  the  duty  of  drivers  of  cars  to  see  that 
the  track  is  clear. 

Baltimore  Gity  Pass.  B,  Co,  v.  McDonnell, 
Com,  V.  Metropolitan  B.  Co.,  Mangam  v.  Brook- 
lyn City  B,  Go,  and  OWeld  v.  New  York  C.dK 
B,  Go,  supra;  1  Thomp.  Neg.  p.  898,  §  8; 
Baseher  v.  East  Detroit  d  G.  P.  B.  Go.  supra. 

The  question  whether  in  attempting  to  crosa 
the  track  the  plaintitf    used  reasonable  dili- 

gence  and  ordinary  care  to  prevent  collision, 
I  one  for  the  determination  of  the  jury. 
Little  V.  Street  B.  Co.  of  Grand  Bapids,  78 
Mich.   205;  Baseher   v.  East  Detroit  d  G.  P. 
B.  Co,  90  Mich.  415;  Palmer  y.  Detroit,  L.  d 
L.  M.  B.  Co.  56  Mich.  1. 

A  pRSsenger  who  steps  in  front  of  an  ap- 
proaching car  upon  a  crossing  without  stopping 
and  looking  is  not,  as  a  matter  of  law.  negli- 
gent ^t^t  se. 

Chicago  City  B.  Co.  v.  Bobinson,  4  L.  R.  A. 
126,  127  111.  9;  Shapleigh  v.  Wyman,  supra; 
Greany  v.  Long  Island  B.  Co.  101  N.  Y.  419; 
Chaffee  v.  Boston  dL.R  Corp.  104  Mass.  108; 


found  on  such  cars,  and  other  lights  Instde  the  car. 
8o  sligrht  a  precautioa  as  the  use  of  a  head-Ug ht 
■bould  usually  be  required  of  so  dangerous  an  en- 
ffine  of  destruction  as  these  oars  have  proved  to 
he. 

In  the  earlier  Mlohljran  case  of  Bescher  v.  East 
Detroit  ft  G.  P.  R.  Ck>.,90Mich.  418,  a  troUey  car  ruD- 
nlDg  ia  a  dark  night  from  fifteen  to  twenty  miles 
an  hour  without  any  lights  at  all,  either  inside  or 
outside,  was  the  subject  of  discussion.  It  was 
shown  to  be  customary  to  use  head-lights  on  that 
line  and  the  court  held  the  question  of  negligence 
to  he  for  the  Jury.  But  the  court  very  Justly  and 
reasonably  said:  **It  ought  to  l)e  lighted  in  the 
Dight  time  so  that  its  approach  can  be  seen  by 
other  travelers;  and  t>etween  twilight  and  dark,  if 
not  lighted,  it  ought  to  be  run  so  slowly  as  to  avoid 
a  ooUlslon,  or  else  give  by  some  signal  warning  of 
iti  approach.** 

A  oar  drawn  by  mules  which  ran  over  a  child  at 
eight  P.  M.  on  a  dark  night  was  involved  in  the 
ease  of  Memphis  City  R.  Co.  v.  Logue,  18  Lea,  88. 
The  court  charged:  **It  Is  the  duty  of  the  defend- 
ant to  furnish  lights  on  its  car  at  night  such  as 
win  enable  its  driver  to  see  objects  ahead  on  the 
track  with  the  aid  of  street  lights  hi  time  to  avoid 
sootdents,**  but  this  was  held  on  appeal  to  be  too 
•trtngent,  because  it  might  require  under  some 
drtwrnstancesa  degree  of  light  which  would  trans- 
send  not  merely  what  is  usually  found  adequate 
and  safe,  but  the  bounds  of  sdenosb 

t6I<.R.A. 


In  the  case  of  Johnson  v.  Hudson  Biver  B.  Ck>.,  fl> 
N.  Y.  66,  76  Am.  Dea  876,  affirming  6  Duer,  688,  it 
was  held  to  be  a  question  for  the  Jury  as  to  negli- 
gence in  running  a  baggage  train  consisting  of 
more  than  one  oar  and  drawn  by  horses,  where  it 
was  driven  without  any  lights  in  a  dark  night  and 
a  person  was  struck  and  killed  on  the  street.  The 
presumption  was  ouide  that  he  was  not  guilty  of 
contributory  negligence. 

In  Shea  v.  Potrero  ft  B.  V.  R.  Co.,  44  Gal.  414,  a 
car  was  run  loaded  with  dirt  down  grade  on  a 
track  in  a  street  merely  by  force  of  its  own  weight, 
without  any  lights  on  the  car  while  there  were  few 
lights  in  the  immediate  vicinity  and  the  night  was 
dark.  The  Jury  were  instructed  that  this  would  be 
prima  facie  negligence  If  the  use  of  a  bell  or  light, 
or  both,  was  required  by  reasonable  prudence. 
The  objection  to  this  instruction  was  based  on  its 
omission  of  the  requirement  of  reasonable  care 
by  plaintiff,  but  was  not  sustained  as  such  rule  was 
given  in  other  instructions.  The  Judgment  ?rBS 
reversed  for  mstructions  as  to  damages. 

While  the  existing  authorities  on  this  subjeot 
which  are  collected  above  are  very  few,  they  are 
valuable  as  indicating  the  law  on  this  subjeot 
which  has  now  become  so  important.  It  would 
seem  to  be  a  fair  deduction  from  them  all  that  the 
question  of  negligenoe  In  running  a  street-car  of 
any  kind  in  the  dark  without  a  head-light  should 
be  left  to  the  decision  of  the  Jury,  9.  A.  & 


809 


MiCHlGAH  SUFRBMB  COTTBT. 


Btaal  Y.Grand Rapid$  db  1.  R.Co,  67  Mich.  289; 
Brown  ▼.  Twenty  Third  Street  R.  Go,  9upra; 
Continental  Imp,  Co.  y.  Btead.  95  U.  S.  161, 
165,  24  L.  ed.  403, 405. 

Where  there  is  admitted  negligence  on  the 
part  of  the  defendant,  and  where  there  is  any 
evidence,  direct  or  inferential,  of  care  or  cau- 
tion on  the  part  of  the  person  injured,  the 
question  as  to  coDtributory  negligence  is  al- 
ways one  for  the  jury. 

Oreanpy.  Long  Island  B.  Co.  iupra;  CamvbeU 
T.  New  York  Cent  diff.RB.  Co.  19  N.  Y.  S. 
R.  659;  Williams  v.Grealy,  112  Mass.  79;  Chaf- 
fee V.  Boston  AL.  K  Corp,  and  JStaal  y.  Qrand 
Bapids  ALB.  Co.  supra. 

Long^,  «/.,  deliyered  the  opinion  of  the 
court: 

Plaintiff  brought  suit  to  recover  damages 
for  the  loss  of  a  foot,  claiming  it  was  occa- 
sioned b^  the  negligent  act  of  the  defendant 
street-railway  company  in  running  one  of  its 
electric  cars  over  him.  The  accident  oc- 
curred at  the  intersection  of  South  Division 
street,  and  Fifth  avenue,  in  the  city  of  Orand 
Rapids,  while  plaintiff  was  attempting  to 
cross  the  company's  tracks,  in  the  dusk  of  a 
dark  and  wet  evening,  on  I^ovcmber  26,  1892. 
The  defendant  had  parallel  double  tracks  on 
South  Division  street,  which  is  flat  and  level 
where  it  crosses  Fifth  avenue  at  right  angles. 
The  company  runs  its  south-bound  trains 
over  South  Division  street  on  the  west  track, 
while  its  north-bound  trains  use  the  east 
track.  Plaintiff  claims  that  about  half  past 
6  o'clock  on  that  evening,  while  he  was  cross- 
ing South  Division  street  from  the  west  alon^i: 
the  north  cross-walk  on  Fifth  avenue,  and 
at  the  west  rail  of  the  west  track,  he  was  run 
af^ainst  by  a  motor  car  without  a  head-light, 
then  going  south  at  a  high  rate  of  speed, 
without  sounding  a  gong  or  giving  any  note 
of  warning,  and  that  the  wheel  of  the  car 
passed  over  his  left  ankle,  necessitating  am- 
putation. The  company  claims  that  at  the 
time  of  the  accident  it  was  only  early  twi- 
light; that  it  was  then  operating  its  motor 
car  with  care ;  that  the  time  for  putting  on 
a  head-light,  according  to  the  custom  of  the 
company,  had  not  vet  arrived,  but  that  the 
car  was  brilliantly  illuminated  on  the  inside 
by  many  electric  lights,  and  that  the  gong 
was  sounded  at  the  crossing  as  usual.  "The 
defendant  also  claims  that  the  plaintiff  was 
wholly  at  fault  in  heedlessly  walking  in 
front  of  the  visible  and  illuminated  car ;  and 
that  the  motorman,  although  he  saw  the 
plaintiff,  had  no  notice  of  his  intention  to 
pass  within  the  lines  of  danger  until  he  was 
so  near  the  tracks  that  it  was  too  late  to  stop 
the  car  before  the  accident  occurred  ;  that  the 
car,  however,  was  stopped  in  the  shortest 
time  and  space  possible  after  the  first  appear- 
ance of  danger,  and  although  the  rails  were 
wet  and  slippery,  still  it  came  to  a  halt  be- 
fore the  second  wheel  could  pass  over  the 
plaintiff's  leg. 

The  city  o^inance  requires  that  "  the  cars 
of  said  railway  after  sunset  shall  be  provided 
with  colored  signal  lights  in  front  and  rear." 
It  cannot  be  said  that  it  was  negligence  per 
se  not  to  have  a  head-light  or  light  attached 
to  the  dashboard  of  the  car,  as  the  ordinance 
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itself  provides  what  kind  of  lights  shall  be 
carriea, — that  is,  **  colored  signal  lights  ii» 
front  and  rear,  ^— and  the  testimony  is  un- 
contradicted that  such  lights  were  carried. 
Plaintiff  cites  Raseher  v.  East  Detroit  A  O. 
P.  R.  O?.,  90  Mich.  413,  on  the  proposition 
that  it  was  negligence  not  to  nave  head- 
1  i^hts.  That  case  does  not  support  that  prop- 
osition. There  the  plaintiff  was  driving 
along  a  streetcar  track,  after  dark,  towarda 
a  coming  car,  which  was  running  at  the  rate 
of  from  15  to  20  miles  an  hour,  and  which 
came  suddenly  upon  him.  The  car  was  not 
lighted  inside  or  out.  It  was  said  b^  tiiia 
court  that  **it  ought  to  be  lighted  m  the 
night  time,  so  that  its  approach  can  be  seen 
by  other  travelers ;  and  between  twili/;ht  and 
dark,  if  not  li>chted,  it  ought  to  be  run  se- 
al owly  as  to  avoid  collision,  or  else  give 
some  signal  warning  of  approach."  The  car 
in  the  present  case  was  running  from  8  to  15> 
miles  per  hour,  and  under  the  ordinance  it 
was  permitted  to  run  15  miles  per  hour.  The 
testimony  is  quite  contradictory  on  the  ques- 
tion whether  the  gong  was  sounded.  The 
defendant  contends  that  all  the  requirements 
of  the  city  ordinance  were  complied  with, 
not  only  in  reeard  to  lights,  but  also  in  the 
sounding  of  the  warning  signals,  and  the 
testimony  tends  strongly  to  show  that  these 
warnings  were  given.  The  most  important 
question  in  the  case,  however,  relates  to  the 
care  which  the  plaintiff  exercised  in  attempt- 
ing to  make  the  crossing  in  front  of  the  car. 
The  plaintiff  testified  that  when  he  neaxed 
the  curb,  and  before  stepping  down  into  the- 
street,  he  looked  north  and  south  along  Di- 
vision street.  He  saw  a  car  coming  from  the 
south,  and  it  had  a  headlight.  It  was  then  a 
block  and  a  half  away.  He  then  testified  aa 
follows :  "  Q.  Now,  what  was  the  fact  as  to 
whether  you  looked  north  or  not  to  see  if 
there  was  any  car  in  that  direction?  A.  I 
did.  I  thought  I  was  safe  enough  to  cross. 
I  didn't  expect  no  car  coming  from  the  north. 
Q.  Did  you  look  to  see  whether  there  was 
any,  or  not?  A.  Yes,  sir.  Q.  Did  you  see 
any?  A.  No,  sir;  I  didn't  observe  anv.*^ 
On  cross-examination,  he  testified  as  fol> 
lows :  "  Q.  Which  way  did  you  look  first, 
to  the  north  or  south?  A.  Well,  I  was  malt- 
ing my  way  home,  of  course,  and  I  saw  thia 
car  coming  from  the  south  with  a  head- light 
on.  Q.  Did  you  look  at  that  first?  Did  you 
look  at  the  car  coming  from  the  south,  first? 
A.  Yes,  sir;  because  I  saw  that  car  visibly, 
you  know.  Q.  Did  you  notice  it  the  other 
way  ?  il.  I  did  look  the  other  way,  and,  of 
course,  I  didn't  notice  nothing,  because,  if 
I  had,  I  would  not  be  ca\^ght.  Q.  Where 
were  you  when  you  looked  to  the  north?  A. 
When  I  looked  to  the  north?  Q.  Yes,  sir. 
A,  It  was  just  when  I  was  starting  across. 
Q.  Before  you  left  Division  street?  A,  Yea, 
sir ;  when  I  looked  up.  Q.  Just  as  you  were 
going  to  leave  Division  street,  you  looked  to 
the  north,  and  didn't  see  anything?  A,  Yes, 
sir.  Q,  Before  that  you  had  looked  to  the 
south?  A.  Yes,  sir.  Q.  Did  you  continue 
straight  across  up  to  the  time  of  the  acci- 
dent.    A.  Yes,  sir.     Q.  Without  looking  ei 


ther  way?    A,  I  know  I  thought  there 

no  danger  of  this  car  coming  from  the  south. 
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It  was  far  enough  off  so  I  had  time  to  cross. 
0,  Were  the  electric  lights  lighted  at  this 
time?  A.  Not  that  I  know  of.  Q.  .You 
think  not?  A.  I  don't  think  they  were.  Q. 
Wlien  you  left  Division  street,  did  you  have 
to  step  down?  A.  After  I  left  Division 
street.  Q.  When  you  step];)ed  off  of  Division 
street,  did  you  step  down  into  the  roadway? 
A.  Yes,  sir.  I  stepped  off  of  the  sidewalk, 
you  know.  Q.  Was  it  before  you  took  this 
step  that  you  looked  north  and  south?  A. 
Yes,  sir.  O.  After  you  took  that  step,  just 
describe  what  you  did.  A,  Well.  I  had  my 
eye  upon  the  car  coming  from  the  south,  and 
I  was  not  paying  much  attention  to  the  north, 
because  I  didn't  expect  any  car  coming  from 
the  north,  really.  Q.  You  walked  straight 
that  way,  and  kept  your  eye  on  the  car  from 
tiie  soutn?  A.  Yes,  sir.  it  was  far  enough 
so  that  I  had  plenty  of  time  to  cross.  Q. 
Up  to  the  time  you  were  hit?  A.  Yes,  sir." 
Redirect  examination :  **  Q,  About  how  far 
is  this  west  track  of  the  railroad  oompanv 
from  the  sidewalk?  A,  The  west  track?  Q. 
The  west  track  of  the  railroad  company. 
You  say  you  looked  to  the  south  and  north 
as  yon  started  to  go  across.  How  far  were 
you  from  the  track?  How  many  steps  would 
you  have  to  take  to  strike  the  track?  A. 
Oh,  it  must  probably  be  twelve  or  fifteen 
feet.  Q.  As  you  started  to  go  across, — as 
you  were  walking, — did  you  look  both  ways? 
A,  YeSy  sir;  I   did,  sir." 

It  is  therefore  made  certain  by  the  plain- 
tiff's own  testimony  that  after  he  left  the 
curb,  some  15  feet  away  (by  actual  measure- 
ment 13  feet  10  inches),  he  did  not  look  to 
the  north.  During  that  time  he  bad  his  eyes 
npon  the  car  coming  from  the  south,  and  he 
says  he  did  not  expect  a  car  from  the  north. 
This  seems  to  account  for  his  not  having  seen 
the  car  by  which  he  was  struck.  Others  saw 
it,  and  testified  that  it  was  lighted  inside, 
and  carri^  the  lights  required  by  the  or- 
dinance. If  he  had  looked  to  the  north  be- 
fore stepping  upon  the  first  rail,  he  could 
have  seen  this  car.  It  was  then  almost  upon 
him.  The  motorman  saw  him  when  some 
distance  away,  but  supposed  he  would  stop. 
While  pedestrians  have  the  right  to  be  upon 
and  travel  along  the  public  highway,  yet 
they  are  bound  to  take  notice  of  the  dangers 
incident  to  the  public  travel  thereon,  and 
especially  is  this  so  where  street-cars  are 
constantly  passing  and  repassing,  driven 
with  electricity.  The  city  authorities  rec- 
ognized the  necessity  of  rapid  transit,  and 
limited  the  cars  upon  that  street  to  15  miles 
per  hour.  These  cars  are  heavy,  laden  with 
motors,  and  they  cannot  at  once  be  stopped. 
They  have  no  right  to  run  down  pedestrians, 
but  those  in  charge  have  a  right  to  suppose 
that  pedestrians  will  not  walk  onto  the  track 
without  looking  to  see  If  a  car  is  coming. 
It  is  well  known  that  these  crossings  are 
places  of  danger,  and  that  cars  do  not  stop 
at  every  crossing.  Here  the  custom  was  to 
stop  on  the  opposite  crossing  from  where  the 
plaintiff  was.  Plaintiff  had  lived  in  that 
vicinity  for  many  years,  and  knew  of  the 
constant  going  and  coming  of  these  cars,  and 
he  was  bound  to  know  that  the  crossing  was 
a  place  of  danger.    He  was  bound  to  look 
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both  ways  before  getting  on  the  track.  It 
will  not  do  to  say  that  he  acted  prudently 
and  carefully  in  looking  before  getting  ofr 
the  curb,  and  was  therefore  not  bound  to  look 
again,  bemuse  he  sarw  no  car  coming  from 
the  north  at  that  time.  A  car  running  15 
miles  an  hour  would  pass  a  great  distance 
while  a  pedestrian  was  going  13  feet  10  in- 
ches. The  plaintiff  was  bound  to  look  be- 
fore stepping  upon  the  place  of  danger. 

In  Gardner  v.  JDetroit,  L,  dbN,  R,  Oo.,Vt 
Mich.  240,  it  was  held  that  a  traveler  was 
guilty  of  negligence  in  not  looking  in  the 

g roper  direction  for  an  approaching  train, 
y  which  he  was  injured.  It  appeared  in 
that  case  that  when  within  5  feet  of  the  track, 
if  he  had  looked,  his  view  would  have  been 
unobstructed  for  250  feet  in  the  direction  from 
which  the  train  approached.  In  Eaight  v. 
iV>t0  York  Cent,  B.  Oa.,  1  Lans.  11,  a  woman 
on  foot  approached  the  defendant's  tracks  on 
Bridge  street,  in  the  village  of  Amsterdam. 
This  street  crossed  three  tracks  at  right  an- 
gles. Her  attention  was  fixed  upon  a  train 
passing  over  the  third  track.  She  passed 
over  the  first  track  in  the  rear  of  some  freight 
cars.  Here  she  looked  up  the  second  track, 
but,  on  account  of  the  freicrht  cars,  could 
not  see  very  far.  Then,  in  passing  over  the 
seven  feet  between  the  first  and  second  tracks 
she  looked  at  the  rear  end  of  the  train  which 
had  Just  passed  over  the  third  track,  but  did 
not  look  along  the  second  track  after  she  left 
the  rails  of  the  first,  and,  reaching  the  second, 
she  was  struck  by  a  train  on  that.  It  ap- 
peared that  in  the  seven  feet  between  the  first 
and  second  tracks  she  could  have  seen  the 
appronching  train  for  several  hundred  feet. 
She  did  not  once  look  down  that  track,  but 
kept  her  eyes  upon  the  train  upon  the  third 
track.  This  was  held  to  be  contributory 
negligence  as  matter  of  law.  The  supreme 
court  said  :  "It  is  therefore  quite  plain  that 
if  the  plaintiff  had  looked  in  theright  di- 
rection as  she  was  about  leaving  the  first 
track,  she  must  have  seen  the  approaching 
train.  There  was  no  obstruction  m  the  way, 
and  that  she  did  not  see  or  hear  the  tram 
which  was  coming  when  she  stepped  on  the 
track  was  owing  to  the  fact  tl  .t  she  did  not 
look  in  the  direction  from  which  it  came. 
.  .  .  She  neglected  to  look  in  the  right 
direction."  This  case  was  cited  with  ap- 
proval by  the  court  of  appeals  in  Salter  v. 
Utica  dt  B.  R.  R,  Co,  75  N.  Y.  279.  It  is 
said  by  counsel  for  plaintiff  that,  while  this 
may  be  the  rule  in  regard  to  steam  railways, 
it  cannot  be  applied  to  street  railways.  In 
Carwn  v.  Federal  Street  A  P,  V,  R,  Co,,  147 
Pa.  219,  15  L.  R.  A.  257,  it  was  held  that 
failure  to  look  for  approaching  cars  on  the 
part  of  one  about  to  drive  across  the  tracks 
of  an  electric  street-railway  company  is  such 
contributory  negligence  as  will  prevent  his 
recovery  for  injuries  received  by  colliding 
with  a  car.  The  court  said :  "  If,  by  look- 
ing, the  plaintiff  could  have  seen,  and  so 
avoided,  an  approaching  train,  and  this  ap- 
pears from  his  own  evidence,  he  may  prop- 
erly be  nonsuited."  In  Ward  v.  RockeeUr 
Electric  R.  Go,,  47  N.  Y.  8.  R.  84,  it  ap- 
peared that  plaintiff's  intestate  was  fatally 
Injured  while  attempting  to  drive  across  a 
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Btreet-railway  track.  There  was  evidence 
that  at  any  time  before  reaching  the  track, 
deceased,  bv  a  glance,  could  have  informed 
himself  of  the  approadi  of  the  car,  but  that  he 
drove  onto  the  track  without  looking  in  either 
direction.  It  was  held  that  he  was  guilty 
of  contributory  negligence.  In  Creamer  v. 
West  End  Street  R,  Oo, ,  156  Mass.  820,  16  L. 
R.  A.  490,  the  supreme  court  of  that  state 
held  that  where  a  person  stepped  from  a  horse 
car  at  the  junction  of  two  streets,  and  im- 
mediately started  to  cross  the  track  of  an 
electric  road,  without  looking  or  listening, 
and  was  run  over  b^  the  electric  car  running 
at  the  rate  of  15  miles  an  hour,  there  could 
be  no  recovery,  because  the  deceased  was  not 
exercising  due  care. 

We  see  no  more  reason  for  applying  the 
rule  that  one  must  look  and  listen  before 
crossing  the  tracks  of  a  steam  railway  than 
that  one  must  look  and  listen  before  crossing 
a  street- car  track  upon  which  the  motive 
power  is  electricity  or  the  cable.  In  this 
state  it  is  well  settled  that  persons  passing 
over  railroad  crossings  must  exercise  care. 
They  must  look  and  listen,  and,  under  cer- 
tain circumstances,  must  stop,  before  at- 
tempting the  crossing.  Electric  street- car 
cro&sinp^s  are  also  places  of  danger.  The 
cars  are  run  at  great  speed  on  this  street  In 
question.  The  city  ordinance  permits  it, 
and  Uie  rule  must  be  that,  before  going  upon 
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such  tracks,  every  person  is  bound  to  look 
and  listen.  If  the  view  is  unobstructed,  and 
the  •  pedestrian  takes  this  precaution,  there 
is  not  much  opportunity  for  him  to  be  in- 
jured. It  will  not  do  to  say  that  he  has  dis- 
charged his  responsibility  in  case  of  an  ac- 
cident by  looking  when  some  feet  away,  for 
he  may  miscalculate  the  distance,  and  the 
speed  of  the  car.  To  avoid  danger,  he  must 
look  just  before  he  enters  upon  the  track. 
This  was  the  rule  laid  down  by  this  court 
in  Hovght&n  v.  Chicago  A  G.  r.  R.  Go.  99 
Mich.  308.  The  uncontradicted  evidence 
shows  that  the  car  was  lighted  with  five  elec- 
tric lights  inside,  and  carried  the  signal 
lights  required  by  the  ordinance.  Others 
saw  these  lights,  and  it  does  not  seem  to  be 
disputed  that,  had  the  plaintiff  looked  just 
before  going  upon  the  track,  he  would  have 
seen  the  car. 

Defendant  requested  the  court  to  charge 
the  jury  that  under  the  evidence  the  plain- 
tiff could  not  recover.  This  request  &ould 
have  been  given  upon  the  facts  shown  by  this 
record.  The  other  questions  do  not  become 
important. 

Judgment  i$  recerted,  and  a  new  trial  or- 
dered. 

Grant  and  Hooker,  JJ.,  concurred. 
McGratht  Ch,  «/.,  concurred  in  the  result. 
Monti^omeiyt  J.,  did  not  sit. 
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Sjkte  RICHARDSON,  Appt., 

c. 

Curl  RICHARDSON  ei  oL 

a48B1.668L) 

1.  Aparolanteiiii]itiaIa|g:reementwhi6h 

if  void  QDder  tbe  statute  of  frauds  will  not  sap- 
port  a  fnomlasory  note  given  by  the  huslMuid  to 
Us  wife  after  marriage. 

8.  A  widow  Is  not  eompetent  to  testily 

In  support  of  a  claim  against  her  deceased  hus- 
band^ estate  as  to  an  antenuptial  agreement  be- 
tween them. 

3.  A  promisflory  note  transftored  bjr 
the  maker  to  the  payee  as  a  §fitt  H  not 

enforceable  by  the  payee  asninst  the  makers  es- 
tate. 

4.  A  widow  who  alter  her  husband's 
death  negotiates  to  a  bona  flde  bolder  a 
promissory  note  made  by  him  to  ber  as  a  gift  may 
beoompelled  to  refund  to  his  estate  the  amount 
which  it  is  compelled  to  pay  on  the  note. 

(October  88,1806^) 

APPEAL  Dj  defendant,  Kate  Ricbardson, 
from  a  judgment  of  the  Appellate  Court, 
Second  District,  Teversing  a  judgment  of  the 
Circuit  Court  for  Jo  Daviess  County  la  bar 
favor  in  a  proceeding  brought  to  recover  to 
the  estate  of  Norman  B.  Richardson,  deceased, 
monev  which  had  been  collected  from  it  on  a 
pfTomissorj  note  given  by  him  to  his  wife  and 


nejTotiated  by  her  for  value  to  a  bona  fids 
holder.    AfSrmed, 

Statement  by  Wilkin, «/.: 

On  May  8,  1890,  Norman  B.  Richardson 
departed  this  life,  intestate,  leaving  appel- 
lant, his  widow,  and  appellees,  together  with 
William  N.  Richardson  and  Adelaide  Ban- 
ford,  his  children  by  a  former  marriage,  sur* 
viving  him.  He  left  an  estate,  largely  in 
money  and  securities,  estimated  at  $200,000. 
On  June  18,  1890,  tbe  widow,  this  appellant, 
sold  and  assigned  to  tl.e  First  National  Bank 
of  Shullsburg,  Wis.,  two  promissory  notes, 
dated  February  2d,  1889,  pavable  to  her  three 
years  after  date :  one  for  $100,  with  8  per 
cent  interest,  and  the  other  for  $25,  000, 
without  interest,  signed  by  the  deceased. 
These  notes  were  filed  for  probate  by  the  bank 
in  the  county  court  of  Jo  Daviess  county 
against  tbe  estate  of  Richardson,  and,  after 
protracted  litigation  in  that  and  the  circuit 
court,  were  allowed  for  $27,806,  and  that 
judgment  remains  in  full  force  and  effect. 
The  heirs  of  deceased  resisted  the  allowance 
of  both  notes  on  the  ground  that  they  were 
without  consideration,  and  had  in  fact  never 
been  delivered.  Subsequently  appellees  filed 
this  bill  against  appellant,  William  N. 
Richardson,  Adelaide  Sanford,  Ezra  Carr, 
administrator,  and  the  above-mentioned  bank 
alleging  among  other  things  that  said  notes 
were  made  without  any  sufficient  considera- 


KOTa.~0<ft  by  Tp'Tomiuory  fiota. 

With  the  exception  of  a  very  few  oases  which 
were  amooff  the  earliest  on  tbe  subject  tbe  author, 
ities  a^rtee  tbat  a  promissory  note  Is  ineffectual  to 
perfect  a  gift  eitber  inter  vivoB  or  canua  mortiM. 

Qifi  Inter  vivos. 

Hie  donor^  own  note  cannot  be  a  snbject  of  a 
▼alld  gift  inler  vivoi.  Pope  v.  Dodson,  68  111.  aeS; 
Arnold  v.  Franklin,  8  111.  App.  141;  Blancbard  v. 
Williamson,  70  111.  OSS;  Pearaon  v.  Peai*don.  7  Johns. 
»:  Smitb  v.  Smitb,  80  N.  J.  Eq.  664:  Starr  v.  Starr,  9 
Ohio  St.  74:  Walsh  v.  Kennedy,  9  Phlla.  178;  Single- 
too  V.  Bremar,  flarp.  L.  21L 

A  note  of  the  drawer  is  not.  like  the  note  of  a 
third  person,  the  subject  of  the  gift;  it  is  a  mere 
promise  and  can  no  more  be  recovered  upon  as  a 
^tft  than  the  unwritten  promise  of  tbe  donor. 
Voorhees  v.  Combe,  88  N.  J.  L.  494. 

In  ShotwelL  v.  Struble,  21  N.  J.  Eq.  81«  a  suit  for 
tbe  discovery  of  the  consideration  of  a  note  in  the 
poaseeslon  of  the  maker's  daughter  was  sustained. 

Gift  causa  mortis. 

Kor  wlU  a  promissory  note  effect  a  gift  ecnua 
moriiB,  Raymond  v.  SelUok,  10  Oonn.  480;  Parish  v. 
Stone.  14  Pick.  198;  Flint  v.  Pattee.  83  N.  H.  620, 66 
Am.  Dec  742:  Craig  v.  Craig,  8  Barb.  Ch.  116,  6  L. 
«d.  889;  Hall  y.  Howard,  Ri<ie,  L.  810, 83  Am.  Dec. 
IIA;  Brown  v.  Moore,  8  Head,  071;  Holley  v.  Adams, 
MVt.206.4S  Am.  Dec.  608;  Smith  v.  Klttridge.21 
Vt.288. 

No  mete  oontract  liability  or  obligation  of  the 
dODor  can  be  recognized  as  a  proper  subject  of  tbe 
gtrt  causa  mortis.  Second  Nat.  Bank  of  Detroit  v. 
Williams,  13  Mich.  MB. 

A  note  cannot  be  placed  in  the  possession  of  a 
tliird  person  in  such  a  way  that  tbe  maker  does 
not  loee  control  of  it  and  be  enforced  by  the  payee 
to  whom  it  is  delivered  after  the  maker*s  death, 
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although  tbe  payee  ?ras  a  charity.  Permanent 
Fund  Trustees  of  Illinois  liissionary  Convention 
V.  HalU  48  IlL  App.  636. 

A  note  placed  by  the  maker  in  the  hands  of  a 
third  peraon  with  directions  to  keep  it  la  his  pos- 
session until  six  months  after  the  maker's  death 
and  then  deliver  it  to  the  payee  is  not  good  as  a  gift 
eauKk  mofiiB,    Sanborn  v.  Sanborn,  65  N.  H.  172. 

A  note  cannot  under  the  English  wills  act  be 
made  to  operate  as  a  will.  Gough  v.  Findoo,  T 
Exch.  48, 21  L.  J.  Ezch.  68. 

A  voluntary  note  is  not  good  as  a  legacy.  Oopp 
V.  Sawyer,  6  N.  H.  886, 

Coses  TtcoQnizinQ  tht  vaUdUy  at  CAs  gift. 

There  are  a  few  cases  in  which  an  opposite  view 
was  taken  and  an  inclination  manifested  to  uphold 
the  girt. 

Thus  in  Tate  v.  Hllbert,  S  Yes.  Jr.  Ill,  it  seems  to 
have  been  doubted  whether  or  not  an  action  would 
lie  against  the  executors  on  a  voluntary  promis- 
sory note. 

In  Seton  v.  Beton,  2  Bro.  Gh.  610,  the  lord  ohan- 
ceUor  refused  to  hold  that  a  note  given  by  a  mother 
to  a  trustee  for  her  child  was  nudum  pactum. 

In  Dawson  v.  Kearton.  8  Smale  ft  G.  186, 2  Jur.  N. 
S.  119, 26  L.  J.  Cb.  166,  the  court  says  that  i  f  the  note 
in  suit  is  given  in  renewal  of  a  previous  voluntary 
note,  the  want  of  consideration  is  not  a  defense, 
and  it  also  states  that  if  a  voluntary  obligation  In 
tbe  nature  of  a  debt  Is  treated  as  payable  in  pref- 
erence to  legacies,  the  principle  would  seem  to  ap- 
ply as  much  to  a  promissory  note  by  which  the  tes- 
tator voluntarily  binds  himself  as  to  a  voluntary 
obligation  by  bond. 

So  in  Wright  v.  Wright,  1  Cow.  698,  the  donor's 
own  note  was  held  to  be  a  good  subject  for  a  dO' 
natio  causa  mortis,  and  that  decision  was  recog- 
nized in  Coutant  v.  Sohuyler,  1  Paige,  816, 2  L.  ed- 
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See  also  32  L.  R. 
L.  R.  A.  794. 


A.  7tM5;  36  L.  R.  A.  23!> ;  37  L.  R.  A.  406;  39  L.  R.  A.  636; 
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tion  and  were  never  delivered  by  the  maker ; 
that,  if  delivered,  they  were  mere  gifts,  and 
void,  except  in  the  hands  of  an  innocent  pur- 
chaser; that  the  administrator  had  been  re- 
quested to  file  a  bill  for  the  relief  prayed, 
but  refused  so  to  do.  The  prayer  is  that  ap- 
pellant be  decreed  to  hold  the  money  received 
by  her  from  the  bank,  in  consideration  of  the 
assignment  of  said  notes,  in  trust  for  the  use 
of  the  administrator  and  heirs  of  deceased, 
and  out  of  the  money  to  be  paid  her  as  widow 
that  amount  be  deducted.  The  answer  of 
appellant  denied  the  material  allegations  of 
the  bill,  and,  on  a  hearing,  the  circuit  court 
found  in  her  favor,  dismissing  the  bill  at 
complainants*  cost.  The  appellate  court 
having  reversed  that  decree  as  to  the  note 
for  $25,000,  and  remanded  the  cause,  with 
directions  to  the  circuit  court  to  enter  a  de- 
cree in  accordance  with  the  prayer  of  the  bill 
as  to  it,  appellant  prosecutes  this  appeal. 

Messn.  D.  Sheean*  T.  J,  Sheean,  and 
J,  M.  Sheean»  for  appellant: 

Mr.  Richardson  made  an  antenuptial  parol 
contract  as  to  settling  property  upon  his  in- 
tended wife,  in  case  she  married  him;  she  mar- 
ried him  in  consideration  thereof,  and  it  would 
have  been  a  fraud  upon  her  if  he  had  refused 
to  perform  it. 

2  Parsons,  Cont.  8d  ed.  *554;  BoekafeUow 
T.  Neweonib,  67  111.  191;  Bishop,  Cont.  8  67;  14 
Am.  &  Eng.  Encyclop.  Law,  p.  544,  §  5,  cl.  2. 

A  note  given  for  a  promise  of  marriage  is 
valid  if  given  before  and  in  consideration  of 
marriage,  or  for  a  breach  of  promise. 


2  Randolph,  Ck>m.  Paper  (1880)  g  481,  p. 
55. 

An  oral  contract  which  is  invalid  under  the 
statute  of  frauds  is  a  sufficient  consideraiion 
for  a  promissory  note  or  bill. 

Tiedeman,  Com.  Paper,  262,  §  162. 

A  marriage  contract  between  a  male  and 
female  of  proper  age  and  not  under  disability 
affords  a  sufficient  consideration  to  support  an 
agreement  made  or  obligation  incurred  on  the 
faith  of  it. 

Banfleld  ▼.  Rumsey,  2  Hun,  112,  Wright  ▼. 
Wriffhi,  59  Barb.  505;  Bugd.  Vendors,  437;  8 
Bl.  Com.  297;  Verplank  v.  Sierry,  12  Johns.  636. 
7  Am.  Dec.  848;  Sterry  v.  Arden^  1  Johns.  Ch. 
261,  1  L.  ed.  138;  WHght  v.  Wright,  54  N. 
Y.  487;  SaiterthtcaiU  v.  EmUy,  4  N.  J.  £q. 
491,  43  Am.  Dec.  618;  Dundai  v.  Dutens,  1 
Ves.  Jr.  199;  2  Parsons,  Cont.  8d  ed.  •810; 
James  v.  Morey,  44  111.  862;  Wheeler  v.  Frank- 
enthal,  78  111.  125. 

Any  fair  antenuptial  agreement  not  in  writ- 
ing before  marriage  will  be  upheld  in  equity. 

Oaekenbach  v.  Brouu,  4  Watts  &  S.  546, 
89  Am.  Dec.  104;  Satierthwaite  v.  EniUy. 
9upra;  Mountaeue  v.  Maxwell,  1  Strange,  236, 
1  P.  Wms.  618;  Lanfit  App,  95  Pa.  279,  40  Am. 
Rep.  646;  Bamea  v.  Irtoin,  2  U.  8.  2  Dall.  190, 
1  L.  ed.  884;  Jenkins  v.  Eldridge,  8  Story,  C. 
C.  181;  2  Pom.  Eq.  g  921;  Me  Annuity  v.  An- 
nuity, 120  III.  84,  60  Am.  Rep.  552;  SUngerland 
V.  SUngerland,  39  Minn.  197;  Fiehbume  ▼. 
Ferguson,  85  Va.  321;  Peek  v.  Peek,  1  L.  R.  A. 
185,  77Cal.  106;  Gatonv.  Caton,  L.  R.  1  Ch. 
App.   187;  Wallace  v.  Rappleye,  103  Dl.  262; 


682,  and  followed  in  Parker  v.  Emerson,  4  N.  Y.  | 
Legal  Obs.  219, 0  Law  Bep.  76. 

But  it  was  overruled  by  flarris  v.  Clark,  2  Barb* 
M,  8  N.  Y.  08, 51  Am.  Dea  862.  which  held  that  a 
draft  on  a  third  person  is  not  the  subject  of  a  gift* 

Oonsideralitnu 

Many  attempts  have  been  made  to  uphold  such 
notes  on  the  ground  of  consideration,  and  it  has 
generally  been  held  that  if  an  obligation  actually 
existed  it  would  be  sufficient  to  uphold  the  note 
although  it  was  not  an  enforceable  obligation,  but 
that  if  there  was  in  fact  no  obligation,  the  note 
would  fall  as  a  naked  promise. 

Thus  an  outlawed  claim  may  be  a  good  consid- 
eration. Giddlngs  V.  Glddings,  61  Yt.  227,  81  Am. 
Bep.  682. 

But  a  meritorious  consideration  arising  out  of 
the  duty  of  a  man  to  support  his  wife  is  not  suffi- 
cient to  sustain  a  promissory  note  by  him  to  her  as 
against  his  collateral  heirs.  Whitaker  v.  Whltaker, 
62  N.  Y.  868, 11  Am.  Rep.  711. 

So  the  obligation  of  a  son  to  support  his  father 
iB  not  a  sufficient  consideration.  Newton  v.  New- 
ton (Tex.)  Feb.  7, 180i. 

Natural  love  and  affection  is  not  a  sufficient  con- 
sideration, Kirkpatrick  v.  Taylor,  43  111.  207;  Fink 
▼.  Oox,  18  Johns.  146;  Hadley  v.  Reed,  84  N.  Y.  8.  R. 
940;  Hoiley  v.  Adams,  16  Yt.  206,  42  Am.  Deo.  608; 
Smith  V.  Kittridge,  21  Yt.  288;  Rogers  v.  Rogers,  66 
Vt.  78. 

Affection  or  gratitude  is  not  sufficient.  HoUiday 
T.  Atkinson,  6  Bam.  &  G.  601, 8  Dowl.  A  R.  163. 

A  note  executed  without  any  other  considera- 
tion than  that  of  natural  affection  or  one  intended 
as  a  mere  gift,  cannot  form  the  ground  of  reoov- 
ery  In  an  action  at  law.  Wllliamt  v.  Forbes,  114 
I1L171. 

Promissory  notes  given  by  a  father  to  his  ohil- 
dren  during  his  lifetime  cannot  be  enforced  against 
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bis  estate  after  his  death.  Phelps  v.  Phelpa,  26 
Barb.  121. 

There  are  expressions  tn  one  Pennsylvania  case 
which  are  somewhat  at  variance  with  the  author- 
ities elsewhere. 

In  Ro6S*s  App.,  127  Pa.  i,  the  Instrument  In  ques- 
tion was  a  sealed  note,  but  tbe  court  does  not  seem 
to  base  its  decision  upholding  the  note  upon  that 
ground  but  states  there  is  a  good  consideratloii  In 
the  natural  affection  of  a  father  for  his  childrea 
and  his  obligation  to  provide  for  them.  The  note 
was  executed  by  the  father  on  the  eve  of  his  seo- 
ond  marriage,  in  favor  of  his  children  and  was 
held  by  the  court  to  be  enf  oroible. 

An  expectation  on  the  part  of  the  payee  that  the 
maker  will  marry  her  is  not  a  sufficient  considera- 
tion.   Etaymond  v.  Sellick,  10  Oonn.  480. 

Kindness  may  be  a  sufficient  consideration. 
Woodbrldge  v.  Spooner,  8  Bam.  Ss  Aid.  28S»  1 
Chltty,  661. 

But  kindness  Is  not  a  good  consideration  If  It  Is 
an  act  of  friendship  or  hospitality  merely.  Hamor 
V.  Moore,  8  Ohio  St.  239. 

A  note  may  be  made  In  payment  for  servloea. 
Worth  V.  Case«  42  N.  Y.  882;  Earl  v.  Peck,  6«  N.  T. 
606. 

A  note  may  be  given  in  payment  for  seryloea 
rendered  although  there  was  no  promise  to  pay 
for  the  services  at  the  time  they  were  rendered. 
Root  V.  Strang,  77  Hun,  14. 

Bat  the  rendition  of  services  cannot  be  made  to 
support  tbe  note  unless  it  was  given  in  satisfaction 
of  the  amount  due  therefor.  Warren  v.  Doxfee, 
126  Mass.  888. 

So  If  the  mention  of  [services  as  the  considera- 
tion is  a  mere  sham  the  note  cannot  be  supported. 
Forbes  v.  Williams,  16  111.  App.  806w 

A  note  given  to  equalize  the  payees  share  In  the 
maker*s  estate  Is  without  consideration  and  void. 
Parish  V.  Stone,  UPlok.  1981 
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2  Story,  Eq.  Jar.  §  761;  Warren  t.  Warren, 
105  UL  576. 

Marriage  U  a  sufficient  consideration  for  a 
settlement  on  a  wife,  as  against  all  bat  exist- 
ing liens. 

Sanford^.FinkU,  \\2T\\.Vil\0tU Y.Spencer, 
102  111.  680,  40  Am.  Rep.  617;  Kellogg  v.  HaU, 
108  111.  165;  OiU  v.  Woode,  81  HI.  64.  25  Am. 
Rep.  264;  Qardner  v.  Maroney,  95  111.  557;  14 
Am.  &  En.fif.  Encyclop.  Law,  p.  554,  §  6;  Lin- 
eolnY.  McLaughlin,  74  111.12;  Bittingerv.  Kas- 
ten,  ni  111.  264;  Lvcae  ▼.  Lueae,  103  HI.  121; 
Eckert  ▼.  Qridley,  104  111.  808;  Bishop,  Cont. 
§§  81,  910;  Moore  v.  Page,  111  U.  8.  118,  28 
L.  ed.  373;  WeLech  v.  BeUevilU  8av.  Bank,  94 
DL  194;  Taul  v.  Palmer,  81  111.  84. 

Mr.  E.  L.  Bedford,  for  appellees: 

This  verbal  antenuptial  contract  would  be 
▼Old  nnder  the  English  statute  of  frauds,  and 
also  under  the  statute  of  frauds  of  Illinois  the 
forum  in  which  this  case  is  on  trial. 

m.  Rev.  Stat.  chap.  50,  S  1;  McAnnvlty  ▼. 
Me  Annuity,  120  HI.  26.  60  Am.  Rep.  552;  Ray- 
mond V.  Seliiek,  10  Ck)nn.  483;  Bannon  v. 
Jfounihan,  85  Va.  429;  WhiU  ▼.  Bigelow,  154 
^lass.  593;  MaUory  y.  Mallory,  92  Ey.  816. 

The  notes  being  given  after  the  marriage 
would  not  cure  the  defect  or  failure  of  having 
a  prior  contract  in  writing. 

McAnnvlty  ▼.  Mc Annuity,  iupra. 

Where  an  attempt  is  made  to  effect  a  distri- 
bution of  property  different  from  that  provided 
by  law,  by  a  contract  resting  in  parol,  the  evi- 
dence relied  upon  to  establish  such  a  contract 
la  looked  upon  with  jealousy  and  should  be 
weighed  in  the  m(»3t  scrupulous  manner. 


Earriman  t.  Sampaon,  38  HI.  App.  159; 
Treleaten  v.  Dixon,  119  lU.  548;  Woode  ▼. 
Etam,  118  HI.  186;  Wallace  v.  Bappleye,  103 
lU.  229. 

The  complainants  having  introduced  evi- 
dence of  facts  and  circumstances  surrounding 
the  transaction,  and  the  original  parties  to  the 
note: 

1.  By  proving  Eate  Richardson's  limited 
resources  and  inability  to  furnish  a  valuable 
consideration  for  the  notes. 

8.  By  proving  the  maker's  wealth  and  the 
improl!ability  of  his  becoming  indebted  to 
said  payee. 

3.  By  proving  the  payee's  declarations  that 
the  notes  were  a  present  to  her  by  the  deceased; 
this  created  a  presumption  that  the  notes  were 
a  gift  and  without  consideration. 

Pcuemare  v.  Pasemon^i  Estate,  60  Mich. 
463. 

The  relative  circumstances  of  the  parties 
should  be  considered  in  determining  the  nat* 
ure  of  the  transaction  in  dispute  to  ascertain 
whether  they  were  a  gift 

Ibid.;  WormUy  v.  W<yrmley,  98  IlL  644. 

The  contract  upon  which  the  notes  are 
claimed  to  have  been  given  being  void,  the 
notes  were  merely  a  voluntary  gift  and  could 
not  have  been  enforced  in  the  name  of  Eate 
Richardson,  payee. 

Wdliams  v.  Farben,  114  111.  171;  Bianchard 
V.  WiUiamaon,  70  111.  652;  Raymond  v.  Bel- 
lick,  10  Conn.  483;  Smith  v.  Kittridge,  21  Vt. 
238;  Copp  V.  Sawyer,  6  N.  H.  386. 

Love  and  affection  is  not  a  valid  considera- 
tion for    a  promissory  note.     "  Although  a 


A  note  to  equalise  advancement  Is  invalid 
Priester  v.  Prieeter,  Bioh.  Bq.  Gas.  26, 18  Am.  Dec. 
191. 

A  note  for  the  purpose  of  settllnsr  the  promisor's 
estate,  or  of  eqaalfzhigr  its  distribution  after  his 
decease  is  void.    Lorloff  v.  Sumner,  28  Pick.  96. 

The  desire  by  a  father  to  equalize  inequalities  in 
bl8  will  is  not  a  sufBcleot  consideration  to  support 
«  note.    West  v.  Gavins,  74  Ind.  266. 

In  Hni  V.  Buckmlnister.  6  Pick.  891,  in  which  a 
note  given  to  tbe  maker's  sister  to  equalize  her 
share  of  the  father's  estate  was  in  suit,  the  court 
held  that  evidence  was  admissible  to  show  ab- 
sence of  consideration,  thereby  overruiinflr  the 
statement  to  tbe  contrary  in  Bowers  v.  Hurd,  10 
Maes.  427,  in  which  the  court  in  upholdlnff  a  note 
given  to  a  third  person  to  be  delivered  to  tbe  , 
payee  after  the  maker's  death,  and  purportinfr  to 
be  for  services  rendered,  said:  **We  do  not  admit 
that  when  one  voluntarily  makes  a  written  prom- 
ise to  another  to  pay  a  sum  of  money,  tbe  promise 
can  be  avoided  merely  by  proving  there  was  no 
legal  and  valuable  consideration  existing  at  the 
time;  any  more  than  if  he  actually  paid  over  the 
amount  of  such  note,  he  can  recover  it  back  again 
because  he  repents  of  his  generosity.'* 

Dean  v.  Oarruth,  106  Mass.  242,  recognized  the 
doctrine  that  the  gift  of  a  note  was  not  valid  bnt 
turned  on  the  ruling  that  the  evidence  was  not 
sufflolent  to  show  tiiat  the  note  was  merely  a  gift. 

And  the  doctrine  that  a  grift  of  the  donor's  own 
note  Is  invalid  was  also  recogrnized  in  Gammon 
Theological  Seminary  v.  Bobbins,  12  L.  B.  A.  506, 
128  Ind.  89:  Birerton  y.  Bgerton,  17  N.  J.  Eq.  419; 
Gano  ▼.  Fisk,  48  Ohio  St.  462, 64  Am.  Bep.  819;  Pen>- 
fleJd  V.  Thayer,  2  K  D.  Smith,  800. 

The  presnmptlon  that  a  promissory  note  is  given 
for  a  consideration  fails  when  it  shows  on  its  face 
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that  it  is  Intended  to  pass  a  sum  as  a  gift  after  the 
death  of  the  maker.   Bice  v.  Bice,  68  Ala.  21fli. 

Stt&scrfpttons. 

Promissory  notes  are  frequently  given  to  chari- 
table objects  and  there  is  considerable  difference 
of  opinion  as  to  their  binding  effect.  This  differ- 
ence is  largrely  accounted  for  by  tbe  different  views 
which  obtain  in  tbe  different  Jurisdictions  as  to 
the  binding  effect  of  a  subscription  .or  as  to  what 
is  necessary  to  make  it  binding. 

In  some  places  it  is  held  that  the  mere  promotion 
of  a  charitable  object  is  sufficient  to  sustain  the 
subscription  and  consequently  the  note. 

There  the  endowment  of  a  college  is  a  good  con- 
sideration for  a  note.  Johnston  v.  Wat>ash  Col« 
lege,  2  Ind.  566. 

A  note  to  a  college  for  Its  purposes  is  valid.  Jew* 
ett  V.  Salisbury,  10  Ind.  370. 

The  accomplishment  of  the  object  for  which 
money  is  subscribed  to  an  educational  institution 
is  sufficient  to  support  tbe  note.  Boche  v.  Boan- 
oke  Classical  Seminary,  66  Ind.  108. 

A  subscription  note  is  binding.  Parsonage 
Fund  Trustees  in  Fryeburg  v.  Bipley,  0  Me.  442. 

A  note  given  in  payment  of  a  subscription  to  a 
charity  is  founded  on  a  sufficient  consideration. 
Church  &  Congregation  Trustees  of  Second 
Precinct  in  Pembroke  v.  Stetson,  5  Pick.  606,  over- 
ruling expressions  in  Boutell  v.  Cowdin,  9  Mass. 
264,  in  which  it  was  held  that  a  note  given  for  the 
benefit  of  the  church  may  be  void  for  the  want  of 
consideration. 

A  note  given  **to  advance  the  cause  of  missions 
and  to  induce  others  to  contribute  to  that  pur- 
pose" can  be  enforced.  Garriqus  v.  Home  Frontier 
&  Foreign  Missionary  Soc.  8  Ind.  App.  01. 

A  promissory  note  given  as  a  subscription  or  to 
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sufficient  coDsiderallon  for  a  deed,  it  is  not  so 
as  to  an  executory  contract." 

Kirkpatriek  v.  Taylor,  48  III.  208;  Forbei  T. 
WiUiatM,  15  III.  App.  805. 

Where  a  promissory  note  is  made  as  a  gift 
to  the  payee,  the  gift  is  not  executed  until  the 
note  is  paid. 

Williams  v.  Forbei,  Manehard  v.  William- 
mm,  and  Raymond  t.  SeUiek,  supra. 

The  fulfillment  of  a  contract  without  con- 
sideration aud  not  nnder  seal  cannot  be  en- 
forced in  a  court  of  Justice. 

Smith  y.  Kittridge^  Raymond  t.  Sawyer,  and 
Copp  V.  Satoyer,  supra;  .Pearson  ▼.  Pearson,  7 
Johns.  26;  2  JParsoDs,  l!^otes  &  Bills,  64,  2KeDt, 
Com.  488;  Blanehard  v.  Williamson,  supra; 
Smith  V.  Wyckoff,  8  Sandf.  Ch.  77,  7  L.  ed. 
777;  Francia  v.  Joseph,  8  Edw.  Ch.  182,  6  L. 
ed.  618;  Belohradsky  v.  Kuhn,  69  III.  547; 
Woodworth  v.  Uuntoon,  40  111.  181,  89  Am. 
Dec.  840;  Koehler  v.  Farmers  d  Drovers  Nat, 
Rank,  5  N.  Y.  Supp.  745. 

The  evideuce  establishes  conclusively  that 
the  payee  assigned  the  notes  in  question  to  cut 
off  the  defense  of  want  of  consideration 
which  existed  against  them,without  disclosing 
this  infirmity.  This  action  was  a  fraud  upon 
the  estate  and  she  is  a  trutsee  ex  mnleficio  of 
whn  I  she  realized  from  the  sale.  The  law  gov- 
erning constructive  trusts  is  applicable  to  this 
transaction. 

1  Pom.  Eq.  Jur.  155;  Perry,  Tr.  §§  244, 
245. 

Constructive  trusts  include  all  those  in- 
stances in  which  a  trust  is  raised  by  the  doc- 
trines of  equity  for  the  purpose  of  working 
out  justice  in  the  most  efficient  manner  where 
there  is  no  intention  of  the  parties  to  create 


such  a  relation,  and  tn  most  cases  contraiy  to 
the  intention  of  the  one  holding  the  legal  title 
and  where  there  is  no  express  or  impliei  writ- 
ten or  vetbal  declaration  of  the  trust,  etc. 

2  Pom.  Eq.  Jur.  1054;  Perry,  Tr.  §  245. 

Where  a  trustee  has  converted  the  tnist 
property  to  her  own  use  the  cesivi  que  trust  is 
entitled  in  equity  to  a  personal  decree  for  the 
value  of  the  property  so  converted. 

Lanff  V.  Fox,  100  111.  50;  Field  v.  MaeuOar, 
20  III.  App.  892;  Valentine  ▼.  Richardt,  126  K. 
Y.  272. 

Wilkin,  J.,  delivered  the  opinion  of  the 

court: 

The  right  of  complainants  to  maintain  this 
bill  on  the  facts  alleged  is  not  denied,  and 
the  only  substantial  question  now  raised  in 
the  case  is  the  validity  of  the  $25,000  note 
mentioned  in  the  foregoing  statement.  The 
allegation  that  it  was  never  delivered  is  un- 
supported by  proof.  Unless  valid  as  a  gift 
inter  vivos,  which  will  be  considered  here- 
after, it  can  only  be  sustained  as  given  for 
a  valuable  consideration.  Being  a  negotiable 
instrument,  it  of  course  imports  such  a  con- 
sideration, and  the  burden  of  proof  is  upon 
the  representatives  of  the  deceased  maker, 
in  the  first  instance,  to  show  the  contrary. 
It  was  clearly  shown  on  the  hearing  that  at 
the  time  of  her  marriage  appellant  had,  in 
her  own  right,  no  money  or  property  out  of 
which  she  could  give  a  consideration  for 
$25,000,  and  that  she  acquired  nothing  after 
her  marriage,  to  the  date  of  the  note  in  ques- 
tion, except  by  way  of  gifts  from  her  hus- 
band. This  proof  established,  prima  facie, 
a  want  of  consideration  for  the  note,  and  the 


satisfy  a  promifie  thus  made  is  for  a  valuable  con- 
lideratioD.    Vierllnff  v.  Hortoa,  27  HI.  App.  268. 

In  Hudson  v.  Green  Hill  Seminary  Corp.,  118  111. 
618,  a  suit  was  broufrht  on  a  note  given  for  a  share 
in  a  subscription  fund  for  the  endowment  of  a 
chair  in  a  university,  but  no  question  seems  to 
have  been  made  about  the  validity  of  the  note  on 
the  grround  oC  its  beinflr  without  consideration;  the 
whole  case  tuminir  upon  other  questions. 

In  other  jurisdictions. 

The  mere  fact  that  the  donee  is  a  charitable  in- 
stitution will  not  support  the  gift.  Foust  v.  Board 
of  Publication,  8  Lea,  552. 

A  note  payable  to  a  charity  Is  not  enforoible. 
Dodire  v.Tond,  23  N.  Y.  69. 

ft  In  Fisher  v.  Ellis,  8  Pick.  822,  in  which  a  note  was 
iriven  for  the  amount  of  the  subscription,  in  which 
the  maker  acknowledged  that  he  had  borrowed 
the  amount  stated  therein.  It  was  held  that  he 
oould  not  contradict  the  statement  of  considera- 
tion and  that  therefore  he  was  bound  on  the  note. 

Elsewhere  the  promise  of  each  subscriber  is  held 
to  be  a  sufficient  consideration  for  the  note  of  the 
others.  Congregational  Soa  In  Troy  v.  Perry,  6 
N.  H.  164, 26  Am.  Dec.  456. 

Again,  it  is  held  that  where  notes  are  given  by 
way  of  voluntary  subscription  to  raise  a  fund  to 
promote  an  object,  they  are  open  to  the  defense  of 
want  of  consideration  unless  money  has  been  ex- 
pended or  liabilities  incurred  which  by  a  legal 
necessity  must  cause  loss  or  Injury  to  the  person  so 
expending  money  or  incurring  liability  if  the  notes 
are  not  paid.  Pratt  v.  Baptist  800.  Trustees  of  Bi- 
gin,  08  lU.  476, 84  Am.  Rep.  187. 

A  note  based  on  a  promise  to  give  toward  the 
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support  of  a  school,  church,  etc.,  may  still  be  open 
to  the  defense  of  want  of  consideration,  unless  it 
appears  that  the  donee  has,  prior  to  any  revocation, 
entered  into  engagements  or  made  expenditures 
based  on  the  promise  so  that  he  must  suffer  loss  or 
injury  if  the  note  is  not  paid.  Simpson  Centenary 
College  v.  Tuttle,  71  Iowa,  596. 

But  a  subscription  note  on  the  faith  of  which 
liabilities  are  incurred  is  enforoible.  GoiUer  v. 
Baptist  Education  Soa  8  B.  Mon.  68;  Kentucky 
Female  Orphan  School  Trustees  v.  Fleming,  10 
Bush,  284. 

A  note  executed  to  an  educational  inatitn- 
tion  as  a  gift  is  not  without  contrtderatloo, 
if  upon  the  strength  of  it  the  institution  has  as* 
sumed  responsibilities  and  incurred  liabilitiea. 
Simpson  Centenary  College  v.  Bryan,  60  Iowa,  SOSL 

A  note  given  in  satisfaction  of  a  binding  sub- 
scription is  valid.  Roberts  v.  Cobb.  81  Hun,  160^ 
108  N.  Y.  600;  Amherst  Academy  Trustees  v.  Cowls, 
6  Pick.  427, 17  Am.  Dec.  887. 

A  oerMflcate  of  stock  and  scholarship  in  an  edu- 
cational institution  is  a  good  consideration  for  a 
subscription  note.  Wesleyan  Semiiuiry  at  Albion 
V.  Fisher,  4  Mich.  516. 

In  Musselman  v.  Oavens,  17  Ind.  1,  the  defense 
of  insanity  was  held  good  to  a  subscription  note 
which  seems  to  have  been  regarded  as  otherwise 
binding. 

Sealed  note, 

A  bond  or  sealed  note  may  be  the  subject  of  a 
valid  gift.  Jones  v.  Powell.  1  Eq.  Gas.  Abr.  84; 
Cray  v.  Etooke,  Talb.  Gas.  156:  Lechmere  v.  Carlisle, 
8  P.  Wms.  222:  Isenhart  v.  Brown,  S  Edw.  Cb.  841« 
6  L.  ed.  428;  Mack^s  App.  68  Pa.  281;  Bs  Hummel*! 
Estate.  161  Pa.  216.  H.P.F. 
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case  U  8o  treated  in  tbe  argument.  That  is 
to  say,  it  is  conceded  tbat»  whatever  consid- 
eration there  was  for  the  note  came  from  the 
husband,  or  was  given  in  consideration  of  a 
previous  promise  made  by  him.  Counsel  for 
appellant  insist  that  the  proof  on  behalf  of 
appellant  shows  a  consideration  upon  either 
one  of  the  two  theories:  First  that  there 
was  a  verbal  antenuptial  agreement  between 
Richardson  and  appellant,  whereby  he  agreed 
that,  in  consideration  of  her  becominfi^  his 
wife,  she  should  have  $80,000  out  of  his  es- 
tate, and  that  in  pursuance  of  that  agree- 
ment, and  in  part  performance  of  the  same, 
this  note  was  given.  Manifestly  this  posi- 
tion is  untenable,  for  the  reason  that  a  parol 
antenuptial  agreement  is  void  under  the  stat- 
ute of  frauds.  Section  1,  chapter  59,  Rev. 
Stat.,  1  Starr  &  G.  Stat.  p.  1187.  The  mar- 
riage is  not  sufficient  to  take  such  an  agree- 
ment out  of  the  operation  of  the  statute. 
Mc Annuity  v.  Mc Annuity,  120  111.  26.  60 
Am.  Rep.  552,  and  cases  cited.  But,  if  it 
were  otherwise,  the  position  contended  for 
could  not  be  maintained,  for  want  of  com- 
petent proof  to  support  the  alleged  agree- 
ment. Appellant  herself  alone  testified  to 
such  a  contract,  and  she  was  incompetent  as 
a  witness  in  her  own  behalf  on  that  subject. 
Section  2,  chapter  51,  Rev.  Stat.  (1  Starr  & 
C.  Stat.  p.  1027) ;  Connelly  v.  Dunn,  78  111. 
218;  TreUaven  v.  Dixon,  119  111.  548;  Way 
V.  Harriman,  126  111.  182.  But  it  is  again 
Insisted  that  the  proof  shows  gifts  of  large 
sums  of  money  by  the  husband  to  the  wife, 
which  she  from  time  to  time  ''loaned  back 
to  him,"  finally  taking  the  note  in  question 
in  consideration  of  those  loans ;  and,  in  our 
view  of  the  case,  if  the  decree  of  the  circuit 
court  can  be  sustained  at  all,  it  must  be  upon 
this  theory. 

The  only  competent  witness  testifying  to 
the  facts  upon  which  the  position  is  based 
is  a  niece  of  appellant,  Nellie  Hockin.  She 
testified  that  she  came  to  the  home  of  her 
aunt  and  Mr.  Richardson  in  Warren,  this 
■tate,  about  the  1st  of  January,  1889,  and 
remained  there  for  some  months ;  that,  shortly 
after  her  arrival,  she  saw  Richardson  give 
his  wife  $10,000,  and  a  day  or  two  later 
$8,000,  both  sums  being  in  bank  bills;  that 
she  afterwards  saw  him  give  her  other  sums 
of  money,  but  could  not  state  the  amounts. 
Her  lan^age  as  to  the  manner  of  making 
these  gifts  is :  ''He  brought  it  in,  and  told 
her  it  was  her  own  money,  and  she  put  it 
away."  On  cross-examination  she  says  she 
cannot  state  what  her  aunt  said  in  reply,  if 
anything.  She  further  testified  that  the 
money,  when  handed  to  her  aunt,  was  put 
up  in  packages  of  $500  and  1,000  each,  being 
in  bills  of  $100,  $50,  $20,  and  $10,  and  per- 
liaps  some  $5.  The  $10,000,  she  says,  was 
put  in  the  trunk  of  appellant  in  an  unoccu- 
pied room  in  the  dwelling,  and  the  $8,000 
in  a  trunk  belonging  to  t£e  witness  in  her 
room,  and  there  remained  some  two  or  three 
weeks  until  it  was  borrowed  back  by  Mr. 
Richardson  in  different  sums.  According  to 
her  statement,  one  of  these  loans  was  $8,000 
and  another  $4,000  or  $5,000.  The  other 
aama  loaned  she  cannot  state,  but  says,  "I 
think  she  had  loaned  it  all  to  Mr.  Richard- 
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son  before  that  time,"  viz.,  the  date  of  tho 
note.  To  the  question  by  appellant's  coun- 
sel :  "  You  may  state  what  had  become  of 
the  additional  money  you  saw  him  give  her 
in  smaller  packages  before  the  22d  of  Feb., 
'89.  What  had  become  of  that, — the  suma 
you  can't  fix  the  time  of?" — she  answered, 
"I  guess  he  had  got  all  of  that  before  that 
time,  too."  As  to  the  giving  of  the  notes, 
she  was  asked  what  occurred  at  the  dinner 
table  on  that  day,  and  answered:  "I  think 
my  aunt  took  a  hundred  dollars  out  of  her 
pocket,  and  asked  him  to  loan  it,  and  he  said 
he  would  ;  and  he  took  the  money,  and  loaned 
it  with  some  of  his  money,  and  he  said,  '  That 
reminds  me  of  something  else  I  have  promised 
to  do  for  you.*  "  Question.  "What,  if  any- 
thing, was  said  at  the  time  as  to  the  rate  of 
interest?"  Antwer,  "He  said  he  would  give 
her  8  per  cent  for  the  hundred  dollars. "  Q, 
"  Now,  if  anything  further  took  place  on  that 
same  day,  state  when  and  where,  and  what 
vou  know  about  it."  A,  "Mr.  Richardson 
brought  the  notes  up  with  him,  but  I  don't 
remember  seeing  him  give  them  to  her ;  and 
I  was  in  the  kitchen  getting  supper  when  ha 
came  home,  and  he  said,  'Nellie,  I  have 
brought  the  notes  home,  and,  if  you  will  go 
in  there,  your  aunt  will  show  them  to  you ; 
and  I  went  in,  and  she  showed  them  to  me. 
She  had  a  hundred  dollar  note  and  a  twenty- 
five  thotlsand  dollar  note ;  and  she  asked  me 
where  to  put  them,  and  she  said  she  thought 
it  would  be  a  good  place  in  the  bottom  drawer 
of  the  dresser. "  She  here  identified  the  notes 
described  in  the  complainants'  bill  as  the 
ones  then  shown  her  b^  her  aunt.  There  is 
much  more  of  her  testimony,  drawn  out  by 
repeating  questions  and  cross- questions,  but 
the  foregoing  is  the  substance  of  her  evi* 
dence  relating  to  the  gifts,  loans,  and  execu* 
tion  of  notes. 

No  one  will  deny  that  her  statements, 
tested  by  experience  and  general  observation 
in  business  transactions,  are  most  unreason- 
able and  improbable ;  but,  conceding  all  she 
says  to  be  true,  was  there  a  complete  gift 
of  monev,  a  subsequent  borrowing  of  it  by 
her  husband,  and  does  her  evidence  show 
that  the  note  in  controversy  was  given  in 
consideration  of  those  loans?  In  order  that 
a  gift  inter  idvo9  be  valid,  there  must  be  an 
intention  on  the  part  of  the  giver,  and  a  de- 
livery of  the  gift  to  or  for  the  donee  in  pur- 
suance of  such  intent,  and  also  an  accept- 
ance. An  intention  on  the  part  of  the  donor 
that  the  gift  shall  go  into  immediate  and  ab- 
solute effect  is  essential.  "  The  mere  fact  of 
a  delivery  and  acceptance,  or  permission  to 
take,  followed  by  possession,  is  not  of  itself 
sufficient  to  establish  a  gift,  as  they  may  be 
equally  consistent  with  a  loan  or  sale.  The 
intention  of  the  parties,  as  well  as  the  acts 
done,  is  necessary  in  determining  the  char- 
acter of  the  transaction."  8  Am.  <&  £ng. 
Encyelop.  Law,  p.  1886.  "The  right  to  a 
gift  largely  depends  on  the  meaning  and  in- 
tention of  the  donor,  as  gathered  by  all  the 
circunistances  of  the  case."  Id.  The  deliv- 
ery of  money  by  a  husband  to  his  wife  is 
consistent  with  an  intention  that  she  shall 
keep  and  take  care  of  it  for  him,  and  it  is 
often  difficult,  if  not  impossible,  to  distin- 
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gniah  the  possession  of  chattel  property  in 
the  wife  from  possession  in  the  husband.  It 
is  therefore  especially  necessary,  in  gifts  be- 
tween husband  and  wife,  that  the  evidence 
of  intention  to  give  should  be  clear.  The 
acts  and  declarations  of  the  husband  testified 
to  by  Miss  Hockin  by  no  means  clearly  and 
satisfactorily  show  an  intention  on  his  part 
to  make  an  absolute  and  unqualified  ^ift  of 
f 25, 000  in  cash  to  his  wife.  In  weighing 
this  evidence  as  tending  to  establish  valid 
gifts,  we  do  not  ignore  the  testimony  of  the 
witness  as  to  declarations  by  the  husband  of 
his  promise,  before  marriage,  to  give  his 
wife  more  than  one  third  of  his  estate,  but 
there  is  much  more  reason  to  believe,  from 
all  the  evidence,  that  an  attempt  was  made 
to  fulfill  that  promise  by  the  gift  of  the  note 
itself  than  by  the  indirect  method  here  in- 
sisted upon.  If  the  gifts  of  the  lar^e  sums 
of  money  were  actually  made  as  claimed,  it 
must  have  been  done  in  the  unusual  manner 
stated  by  the  witness,  with  the  purpose  of 
giving  the  wife  more  than  the  law  would 
allow  her  at  the  husband's  death;  and  yet 
we  are  told  that  the  money  given  was  all  re- 
turned to  the  giver,  without  any  note  or 
memorandum  to  evidence  the  transaction. 
Sums  nmouDting  to  thousands  of  dollars,  it 
is  said,  were  loaned  out  of  these  gifts  to  the 
giver  without  the  slightest  written  evidence 
of  such  loans  at  the  time  they  were  made. 
Even  when  the  note  in  question  was  given. 
Miss  Hockin  does  not  pretend  to  say  that  it 
was  understood  by  the  parties  to  be  for  the 
borrowed  money.  Eight  per  cent  interest  was 
to  be  paid  for  the  $100.  The  $100  handed 
the  husband  at  the  dinner  table  reminded 
him,  not  that  he  owed  his  wife  for  other 
borrowed  monev,  but  of  something  he  had 
promised  to  do  for  her ;  and  he  brought  back 
two  notes,  exact  copies  of  each  other,  except 
in  amounts,  and  the  provision  in  the  smaller 
one  for  interest.  'It  Is  passing  strange,  if 
both  these  notes  were  given  Tot  borrowed 
money,  that  two,  instead  of  one,  were  given, 
and  the  |25,000,  if  for  money  actually  bor- 
rowed, as  claimed,  was  to  run  for  three  years 
without  interest.  But  we  think  the  evidence 
affirmatively  shows  that  this  note  was  not 
intended  to  be  given  for  mooey  borrowed. 
This  same  witness.  Miss  Hockin,  testifying 
to  a  conversation  between  her  aunt  and  Rich- 
ardson, in  September  following  the  date  of 
the  note,  answered  interrogatories  by  the 
court  as  follows :  **  Question.  Can  you  recol- 
lect anything  more  that  was  said  than  you 
testified  to  here, — why  he  gave  her  the 
twenty -five  thousand  dollar  note?  Armoer. 
To  fulfill  his  promise  to  her  before  their 
marriage.  Q.  Have  you  got  it  right  now, 
as  you  recollect  it?  Go  on  and  state  any- 
thing more  you  was  going  to  in  the  first 
place.  Do  you  recollect  anything  more? 
A.  I  have  said  it  all  now.  Q.  You  were 
proceeding  to  state  something  when  you 
were  interrupted.    Now,  state  to  me  all  that 

26UR.A. 


he  said ;  Just  name  over  again  why  he  gave 
her  this  twenty- five  thousand  dollar  note. 
A.  Because  he  had  promised  to  give  her  mora 
than  a  third  before  their  marriage.  Q,  He 
said  he  had  promised  before  their  marriage 
to  give  her  more  than  a  third?  A,  Yes,  sir ; 
he  always  said  it,  and  he  said  he  was  going 
to  do  it.**  It  was  shown  by  a  stenographer, 
testifying  from  notes  taken  of  the  testimony 
of  appellant  given  in  a  citation  proceeding 
in  the  county  court,  that  she  there  stated: 
**  I  knew  he  was  going  to  make  up  notes ;  I 
knew  it  in  midsummer,  1888,  before  my  mar- 
riage. Q.  Who  was  present  when  the  talk 
or  arrangement  was  had  from  which  you  de- 
rived your  knowledge  that  said  notes  were 
to  be  made,  as  now  testified  by  you?  A. 
Mr.  Richardson  and  myself.  We  had  only 
the  one  conversation;  it  was  in  Rochester, 
N.  Y.  No  one  was  present  but  he  and  I. 
Never  heard  him  speak  of  them  to  any  per- 
son. No  person  present  or  heard  the  conver- 
sation about  those  notes  prior  to  the  time  they 
were  made."  This  testimony  is  uncontra- 
dicted and  wholly  unexplained  by  her.  It 
shows  clearly  that  appellant  then  understood 
the  notes  to  have  been  given,  not  for  loans, 
but  because  of  the  antenuptial  promise. 
Three  witnesses  testified  to  the  effect  that 
she  admitted  to  them,  prior  to  the  filing  of 
this  bill,  that  the  notes  were  gifts  to  her  mm 
her  husband.  After  a  careful  study  of  this 
record,  we  entertain  no  doubt  that  tiie  motive 
and  purpose  of  Norman  B.  Richardson  in 
executing  and  delivering  to  appellant  his 
promissory  note  for  $25,000  was  to  make  a 
gift  to  her  of  that  sum  of  money,  in  addition 
to  her  statutory  rights  as  his  widow,  in  all 
probability  because  he  had  promised  her  be- 
fore the  marriage  to  provide  for  her  receiv- 
ing something  more  than  the  law  would  give 
her.  If  the  gift  of  a  promissory  note  could 
be  upheld  in  law,  the  case  would  be  free  from 
difficulty.  We  said,  however,  in  WiUianu 
V.  Forbes,  114  111.  171 :  •'A  gift  is  always 
revocable  until  it  is  executed,  and  a  pro- 
missory note,  intended  purely  as  a  gift,  is 
but  a  promise  to  make  a  gift  in  the  future. 
The  gift  is  not  executed  until  the  note  is 
paid.**  See  also  Fink  v.  Cox,  18  Johns. 
145.  Other  authorities  might  be  cited  to  the 
same  effect,  and  we  know  of  none  to  the  con- 
trary. 

As  we  read  this  record,  the  attempted  gift 
of  $25,000,  as  between  the  parties  to  Uiis 
bill,  is  of  no  more  effect  than  a  verbal  de- 
claration or  contract  to  give  his  wife  that 
amount  out  of  his  estate,  in  addition  to  what 
she  could  receive  under  our  statute  of  de- 
scent would  have  been ;  and  that  no  one  will 
seriously  contend  would  have  been  valid. 

We  concur  in  the  conclusion  reached  by 
the  appellate  court*  and  its  judgment  will  be 
affiTtned, 

Petition  for  rehearing  oTeiroled. 
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mere  maintenanoe  and  repair  of 
bonlevardfl  and  pleasure  ways  by  annual  as- 
eeaament  provided  lor  by  the  Act  of  June  17, 
18B8,  l8  not  a  local  ImproTement  wtthln  the 
meaning  of  the  eonatitution  for  which  a  special 
aaaesBoient  or  special  tax  can  be  levied. 

<Ootober28,lB0l.) 

APPEAL  by  complalDants  from  a  decree  of 
the  Circuit  Court  for  Cook  County,  re- 
fosiDg  an  inJunctioD  to  prevent  defendants 
frofm  collecting  a  special  tax  assessment  upon 
the  property  of  complainanta  for  street  pur- 
poses.   Beierted. 

The  facts  are  stated  in  the  opinion. 

Me$8rs.  M.  B,  Loomis  and  W,  E.  Mason, 
for  appellants: 

Article  9,  section  9,  of  the  Constitution  of 
1870  provides  that  "the  general  assembly  may 
vest  the  corporate  authorities  of  cities,  towns, 
and  villages  with  power  to  make  local  im- 
provements by  special  assessment,  or  by  spe- 
cial taxation  of  contiguous  property."  etc.  But 
no  power  is  thereby  given  to  thus  provide  for 
the  future  maintenance  or  repairs  of  such  im- 
provements. 

This  provision  is  a  limitation  on  the  legisla- 
ture. 

Wilson  V.  Ohieago  Sanitary  Diit.  Trustees, 
183  ni.  443;  Madison  County  Ct.  v.  People,  58 
lU.  408;  People  v.  Dupuyt,  71  la  657;  Updike 
V.  Wright,  81  DL  49;  Gaddis  v.  RieJiland 
County,  92  111.  119;  Kuehner  v.  Freeport,  17  L. 
R  A.  774.  148  111.  92;  Chieoffo  v.  Law,  144  DL 
509;  Hyde  Park  v.  Spencer,  118  III.  446. 

There  is  a  clear  and  well-defined  distinction 
between  the  making,  or  construction,  of  a 
public  improvement,  and  keeping  the  same  in 
repair,  or  maintaining  the  same,  after  it  Is 
made  or  constructed. 

State  Y.  Corrigan  Consol,  Street  B.  Ch,  86 
Mo.  268,  56  Am.  Rep.  861;  Chicago  Y.Sfiddon, 
76  U,  8.  9  Wall.  50,  19  L.  ed.  594;  Farrar  v. 
St.  Louis,  80  Mo.  879;  Coast-Line  R,  Co,  v. 
Satannah,  80  Fed.  Rep.  646;  District  of  Col- 
undiia  t.  Washington  Jb  Q,  B.  Co,  1  Mackey, 
361. 

The  sprinkling,  sweeping,  and  cleaning  of  a 
boulevard,  used  by  the  general  public  for  a 
pleasure  drive,  is  not  a  local  improvement, 
sncb  as  is  contemplated  by  the  provision  of  the 
constitution  in  question. 

Carlyle  ▼.  ainton  County,  140  III.  512;  i^t'iv 
enide  Co.  ▼.  HoweU,  118  111.  256;  French  v. 
Bdwards,  80  U.  8.  18  Wall.  507,  20  L.  ed.  702; 
Cooley,  Ta jn.  212;  People  v.  McBoberis,  62  111. 
38;  UammeU  ▼.  PhOaddphia,^  Pa.l46, 8  Am. 
Rep.  616;  WiUiamsport  v.  Beck,  128  Pa.  147; 
Clay  V.  Grand  Bapids,  60  Mich.  451;  Washing- 
ton Atenue,  69  Pa.  852,  8  Am.  Rep.  255;  Tide- 


water Co.  V.  Coster,  18  N.  J.  Eq.  618,  90  Am. 
Dec.  634;  Bnnken  v.  Fuehring,  15  L.  R.  A. 
624,  180  Ind.  882;  Carthage  ▼.  Frederick,  10  L. 
R.  A.  178, 122  N.  Y.  268. 

Tho  power  conferred  by  the  provisions  of 
article  9,  section  9,  of  the  Constitution  cannot 
be  extended  by  implication. 

Wright  v.  Chicago,  20  HI.  252;  Chicago  ▼. 
Law,  144  m.  569;  Bloomingion  v.  Latham,  18 
L.  R.  A.  487,  142  HI.  462;  Dill.  Mun.  Corp. 
4th  ed.  §  89;  Kyle  v.  Maltn,  8  Ind.  84. 

The  act  is  illegal  and  void,  because  it  at- 
tempts to  confer  judicial  powers  on  the  park 
commissioners. 

BdU  V.  Marks,  84  111.  858;  Creole  ▼.  Chicago, 
66  III.  422;  Barward  v.  St.  Clair  d  M.  Levee 
Drainage  Co.  51  HI.  180;  People  v.  Bartels,  188 
HI.  822;  Beesman  v.  Peoria,  16  111.  484;  Pop- 
pen  V.  Holmes,  44  111.  860,  92  Am.  Dec.  186; 
Bullock  V.  Qeomhle,  45  111.  218;  Gage  v.  Grct- 
ham,  57  IlL  144;  Owners  oj  Lands  v.  People^ 

118  III.  296. 

The  act  and  the  ordinance  are  both  illegal, 
in  that  neither  provides  for  any  statement  or 
description  of  improvement,  repairs,  or  main- 
tenance for  which  the  special  tax  is  supposed 
to  be  levied. 

Bloomingion  v.  Cliicago  dt  A,  B,  Co,  184  HI. 
460;  Bloomington  v.  Ltftham,  18  L.  R.  A.  4'j7, 
142  ni.  462;  Davis  v.  Litchfield,  145  Dl.  818; 
WhiU  V.  People,  94  111.  617;  Craw  v.  Tolono,  96 
IlL  261,  86  Am.  Rep.  148;  2ai7tois  Cent.  B.  Co. 
V.  Decatur,  1  L.  R.  A.  618. 126  111.  97;  Gags 
V.  Chicago,  148  111.  157;  Kankakee  v.  Potter, 

119  in.  824;  Levy  v.  Chicago,  118  III.  650; 
Sterling  v.  Gait,  117  111.  11;  Hyde  Park  v. 
Spencer,  118  III.  446;  Ogden  v.  Lake  View,  121 
III.  422;  Adams  County  v.  Quincy,  6  L.  R.  A. 
155,  180  111.  580:  Kuehner  v.  Freeport,  17  L. 
R.  A.  774,  148  III.  92;  Jefferson  County  v.  Mi, 
Vernon,  145  111.  80;  KirribU  v.  Peana,  140  DL 
157;  CarlyU  v.  Clinton  County,  Id.  512;  Cat- 
ion V.  JackionviUe,  147  Dl.  118;  />tf  v.  Huggles, 
62  HI.  427;  Madison  County  Ct,  v.  People,  58 
111.  456. 

The  act  and  all  proceedings  thereunder 
taken  are  invalid,  because  it  is  sought  to  im- 
pose thereby  a  special  tax  without  the  consent 
of  the  taxpayers  affected. 

Kreigh  v.  Chicago,  86  HI.  407;  People  T. 
Biggs,  56  III.  483;  Conway  v.  Cable,  87  111.  82, 
87  Am.  Dec.  240;  Hunter  v.  Hatch,  45  111.178; 
Dobbins  v.  Peoria  First  Nat,  Bank,  112  111. 
558;  Corndl  v.  People,  107  HI.  872;  Wetherell 
V.  Detine,  116  HI.  631;  Updike  v.  Wnght,  81 
111.  49,  and  cases  there  cited;  Weightman  t. 
Clark,  103  U.  8.  256,  26  L.  ed.  392;  Livingston 
County  V.  Darlington,  101  U.  8.  407,  25  L.ed. 
1015;  HackeU  v.  Ottawa,  99  U.  8.  86,  25  L.ed. 
863;  Elmwood  Twp,  v.  Marey.  92  U.  8.  289,  28 
L.  ed.  710;  lliom  v.  West  Chicago  Park  Comrs. 
180  HI.  594;  Dwight  v.  SpHngUM,  4  Gray,107; 
Grates  v.  Otis,  2  Hill,  466. 

Without  such  consent,  the  action  of  the  park 
board  in  taking  such  streets,  and  all  subse- 
quent proceedings,  are  null  and  void. 

State  V.  Elizabeth,  80  N.  J.  L.  176;  Hender- 
son V.  Baltimore,  8  Md.  352;  Holland  v.  Balti- 


Noxa.— As  to  the  Imposition  on  abutting  owners 
of  the  expense  of  sprinkling,  sweepins,  and  clean- 
log  streets  or  sidewalks,  which  are  for  temporary 
benefit  to  the  adjoining  property,  see  note  to  Chi- 
cago V.  Blair  (IlL) ML.  B.  A.  412. 
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For  the  necessity  of  benefit  to  property  to  sus- 
tain an  assessment  thereon  for  a  public  improve- 
ment, see  note  to  Re  Bonds  of  Madera  Irrigation 
Dist.(Cal.)UL.B.A.7fi6b 


See  also  42  L.  R.  A.  684,  696. 
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mare,  11  Hd.  186,  69  Am.  Dec.  195;  Bouldin 
▼.  Baltimore,  15  Md.  18;  Kyle  t.  MdUn,  8  Ind. 
84;  Re  Sharjp^e  Petition,  56  N.  Y.  257,  15  Am. 
Rep.  415;  TurriU  v.  Orattan,  52  Cal.  97; 
Pittsburg  v.  Walter,  69  Pa.  865;  St.  Louis  v. 
Oleaeon,  89  Mo.  67;  People  v.  Brooklyn,  71  N. 
Y.  459;  Voorhets  v.  Jackson,  85  U.  8.  10  Pet. 
449.  9  L.  ed.  490;  Carron  v.  Martin,  26  N.  J. 
L.  594,  69  Am.  Dec.  584. 

Messrs.  £•  T.  Noonan  and  R.  Prender- 
S^ast  for  appellee. 

Wilkin*  Ch.  J,,  delivered  the  opinioD  of  the 
colli  t: 

This  is  a  bill  to  enjoin  the  collection  of  a 
special  tax,  by  appellants,  as  owners  of  real  es- 
tate, fronting  on  certain  boulevards,  in  the  town 
of  We&t  Chicago, under  the  control  of  appellees, 
•*The  West  Chicago  Park  Commissioners." 
The  cause  was  heard  on  the  bill  and  answer  and 
the  injunction  denied.  Complainants  below 
prosecute  this  appeal.  The  tax  sought  to  be 
enjoined,  was  levied  hj  the  park  commis- 
sioners upon  each  lineal  foot  of  the  several  lots, 
etc.,  contiguous  to  and  abutting  on  the  boule- 
vards, ''for  the  maintainance  and  repair"  of 
such  boulevards,  under  the  Act  of  the  general 
assembly,  approved  June  17,  1898,  entitled 
"An  aci  to  authorize  corporate  authorities  hav- 
ing iurisdiction  and  control  of  parks  and  boule- 
vards, to  levy  a  special  tax  upon  continguous 
property  abutting  on  boulevards  and  pleasure 
wavs  for  the  maintenance  and  repair  thereof." 

The  validity  of  the  assessment  is  questioned, 
first  upon  the  ground  that  the  statute  under 
which  it  was  made  is  unconstitutionaL  Sec- 
tion 9,  article  9,  of  the  Constitution  of  1870  is 
as  follows:  "The  general  assembly  may  vest 
the  corporate  authorities  of  cities,  towns,  and 
villages  with  power  to  make  local  improve- 
ments by  special  assessment  or  by  special  taxa- 
tion of  continguous  property,  or  otherwise. 
For  all  other  corporate  purposes  ail  municipal 
corporations  may  be  vested  with  authority  to 
assess  and  collect  taxes,  but  such  taxes  shall  be 
uniform  in  respect  to  persons  and  property 
within  the  jurisdiction  of  the  body  imposing 
the  same."  That  this  section  is  a  limitation 
upon  the  power  of  the  legislature  to  authorize 
corporate  authorities  to  levy  special  assessment 
or  taxes,  except  for  the  purpose  of  making 
local  improvements,  cannot  be  made  clearer 
than  by  repeating  its  own  language.  The  first 
clause  confers  the  power  to  authorize  the  mak- 
ing of  local  improvements  by  special  assess- 
ment, or  special  taxation,  and  the  second 
expressly  provides  that  taxes  for  all  other  cor- 
porate purposes  shall  be  uniform  in  respect  to 
persons  and  property  within  the  jurisdiction  of 
the  body  imposing  the  same,  viz.,  general  taxa- 
tion. The  first  clause  permits  the  legislature 
to  authorize  special  assessments  and  special 
taxation  for  a  particular  purpose,  and  the 
second  prohibits  the  conferring  of  such  author- 
ity for  any  other  purpose.  It  is  also  only  be- 
cause the  first  clause  of  this  section  modifies 
section  1  of  the  same  article  that  the  general 
assembly  can  authorize  the  levying  of  a  special 
tax  upon  continguous  property.  For  any 
other  purpose  than  the  making  of  local  im- 
povementB,  taxes  must,  under  section  1,  *'be 
by  valuation,  so  that  every  person  and  corpora- 
tion shall  pay  a  tax  In  proportion  to  the  value 
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of  his  or  its  property."     White  ▼.  People,  M 
ni.  604. 

The  power  then  of  the  general  assembly  to 
pass  the  statute  in  question  depends  upon 
whether  the  purpose  for  which  it  attempts  to 
authorize  the  levy  of  a  special  tax  is  a  'iocal 
improvement."  As  indicated  by  its  title,  the 
act  is  one  intended  to  authorize  the  levy  of  a 
special  tax  to  pay  for  the  * 'maintenance  and 
repair  of  boulevards  and  pleasure  ways."  The 
first  section  confers  power  upon  boards  of  park 
commissioners  to  levy  a  tax  upon  each  lineal 
foot  of  the  several  lots,  blocks,  pieces  and 
parcels  of  land  abutting  on  any  boulevards, 
etc.,  but  provides  that  such  special  tax  shall  not 
exceed  twenty-five  cents  per  lineal  foot  in  any 
one  year.  The  second  section  makes  it  the 
duty  of  the  commissioners,  on  or  before  the 
10th  day  of  July  in  each  year,  to  make  a  sepa- 
rate list  or  roll  of  the  several  lots,  etc.,  to  be 
entitled  "assessment  roll,  ...  for  the 
purpose  of  levying  a  special  tax  upon  the  real 
estate  abutting  on  said  boulevards,  to  pay  the 
cost  of  maintenance  and  repair  thereof  for 
the  year."  It  thus  appears  that  the  statute  ia 
in  no  sense  intended  to  authorize  the  levy  of  a 
tax  for  the  purpose  of  renewing  an  improve- 
ment, or  to  reimprove  a  boulevard,  but  pro- 
vides for  an  annual  assessment  to  be  expended 
in  the  casual  maintenance  and  repair  thereof. 
Can  it  be  said  such  a  statute  authorizes  the 
making  of  a  local  improvement  within  the 
meaning  of  the  constitution? 

In  Chicago  v.  Blair,  149  111.  310, 24  L.  R.  A. 
412,  speaking  of  the  meaning  of  the  term, 
"local  improvement,"  we  said:  "Used  as  it  ia 
in  connection  with  special  assessments,  which 
are  necessarily  based  upon  the  idea  of  equiva- 
lent benefits  to  the  property  owner,  the  idea  of 
permanency  in  the  improvement  is  necessarily 
mvolved.  That  is,  the  benefit  must  flow  from 
the  actual  or  presumptive  betterment  of  the 
street,  and  must  be  of  such  character  as  to  en- 
hance the  market  value  of  the  property,"  and 
it  was  there  held  that  an  ordinance  by  the  dty 
providing  for  the  sprinkling  the  streets,  to  be- 
paid  for  by  special  assessment  was  not  author- 
ized by  the  statutes.  The  question  there  was. 
Is  the  sprinkling  of  streets  a  local  improvement 
within  the  meaning  of  the  statute  authorizing 
cities  to  make  local  improvements  by  specifd 
assessment  or  special  taxation?  and  it  was  held 
it  was  not.  The  decision  of  that  case  and  the 
reasoning  upon  which  it  is  based  is  full  to  the 
effect  that  the  mere  maintenance  and  repair  of 
a  street  as  provided  for  in  this  act  is  not  a  local 
improvement  within  the  meaning  of  the  con- 
stitution. If  this  statute  could  be  upheld* 
owners  of  property  abutting  upon  boulevarda 
could  be  compelled  by  special  assessment  or 
special  taxation  to  grade,  pave,  and  otherwise 
improve  streets  to  the  full  amount  of  benefita 
conferred  upon  their  property  by  such  improve- 
ment, and  in  case  of  special  taxation  largely 
in  excess  thereof,  and  afterwards  taxed  in  the 
same  way  annuaUy  to  keep  the  improvement 
in  repair. 

To  give  practical  effect  to  the  act  a  special 
tax  may  be  collected  on  abutting  property  to 
be  expended  in  mere  repairs,  blocks,  or  eveo 
miles  distant  from  the  property  taxed.  "Spe- 
cial assessments"  says  Jtulge  Cooley,  in  hi» 
work  on  Taxation,  p.  606,  "are  made  upon  the 


1891 


Moody  ▼.  Amazon  Ih8.  Cow 


813 


iflsumption  that  a  portion  of  the  community  is 
to  be  spedallj  and  peculiarly  benefited  in  the 
cobaDcement  of  the  value  of  the  property 
peculiarly  situated  as  regards  a  contemplated 
ezpeDdtture  of  public  funds." 

The  justice  of  demanding  a  special  contribu- 
tion is  supposed  to  be  evident  in  the  fact  that 
tbepersoDS  who  are  to  make  it,  while  they  are 
made  to  bear  the  cost  of  a  public  work,  are  at 
the  same  time  to  suffer  no  pecuniary  loss  there- 
by. The  property  being  increased  in  value 
by  the  expenditure  to  the  amount  at  least 
equal  to  the  sum  (hey  are  required  to  pay. 
This  is  the  idea  that  underlies  all  these  levies. 
He  also  quotes  with  approval  in  the  same  con- 
Dection,  the  distinction  between  a  general 
tax  and  local  assessments,  pointed  out  in 
Maeon  v.  Patty,  57  Miss.  878.  84  Am.  Rep.  451, 
where  among  other  things  it  is  said:  "A  tax 
is  a  continuing  burden,  and  must  be  collected 
at  stated  short  intervals,  for  all  time.  .  .  . 
A  local  assessment  is  exceptional,  both  as  to 
time  and  locality,  it  is  brought  into  being  for  a 
particular  occasion  and  to  accomplish  a  partic- 
ular purpoBe,and  it  dies  with  the  passing  of  the 
occasion  and  the  acoomplisbment  of  the  pur- 
pose." It  needs  no  argument  to  show  that 
tbis  statute  wholly  Ignores  this  distinction.  It 
attempts  to  authorize  the  levy  of  a  special  tax 
annually  to  pay  for  incidental  repairs  which 
may  continue  to  be  needed  for  all  future  time. 
It  18  said  by  Sharswood, ./.,  in  Hammett  v. 
Philadelphia,  65  Pa.  155, 166. 8  Am.  Rep.  615: 
"Original  paving  of  a  street  brings  (he  prop- 
erty bounding  upon  it  into  the  market  as 
building  lots.    Before  that,  it  is  i  i«.ad  and  not 


a  street.  It  is  therefore  a  local  Improvement 
with  benefits  almost  exclusively  peculiar  to 
the  abutting  property.  Such  a  case  is  clearly 
within  the  principle  of  assessing  the  lots  lying 
upon  it.  .  .  .  But  when  a  street  is  once 
opened  and  paved,  thus  assimilated  with  the 
rest  of  the  city,  and  made  a  part  of  it,  all  the 
particular  benefits  to  the  locality,  derived 
from  the  improvements  have  been  received 
and  enjoined.  Repairing  streets  is  as  much  a 
part  of  the  original  duty  of  the  municipality 
for  iieneral  gSod,  as  cleaning,  watching,  and 
lighting.  It  would  lead  to  monstrous  injustice 
and  inequality,  should  such  general  expense  be 
provided  for  by  local  assessment. "  That  case  la 
in  accord  with  what  was  said  in  Chicago  v.  Blair, 
mipra,  sustaining  the  view  that  to  maintain 
and  repair  a  street  as  provided  for  in  this  stat- 
ute is  not  to  make  a  local  improvement  within 
the  principles  upon  which  special  assessments 
can  be  levied.  See  also  WaMnglon  Aventts, 
69  Pa.  852,  8  Am.  Rep.  255;  Clay  v.  Grand 
Hapids,  60  Mich.  451;  WiUiamBport  v.  Beck, 
128  Pa.  147;  Tidewater  Co.  v.  Coster,  18  N.  J. 
Eq.  518, 90  Am.  Dec.  684. 

We  entertain  no  doubt  that,  in  the  passage 
of  this  statute,  the  general  assembly  exceeds 
its  constitutional  power.  The  act  is  therefore 
void,  and  conferred  no  power  upon  appeUees 
to  levy  the  tax  in  question,  and  the  circuit 
court  should  for  that  reason  have  enjoined  its 
collection.  In  this  view,  other  questions  raised 
became  unimportant. 

The  decree  below  itill  be  reversed,  and  the  cause 
will  be  remanded  with  directions  to  enter  a 
decree  according  to  the  prayer  of  the  bill. 


OHIO  SUPREME  COURT. 


Myron  C.  MOODY,  Plff,  in  Err., 

V. 

AMAZON  INSURANCE  CO. 
<S1  Ohio  St.  — J 

M«  A  policy  of  fire  Inflarancewhieh  has 
been  re^polarly  leaned,  and  has  not  expired 

'  or  been  canceled,  must,  in  the  absence  of  a  show- 
ing to  the  contrary,  be  treated  as  a  valid  and 
effective  policy,  upon  which  the  assured  Is  prima 
fade  entitled  to  recovery,  when  the  ices  occurs, 
and  the  requisite  steps  to  establish  it  have  been 
taken. 

8.  The  ecmdlttons  preeedentt  perform- 
ance of  which  the  plaintiff  is  required 
to  plead  in  an  action  on  such  a  policy,  include 
only  those  affirmative  acts  which  are  necessary 
in  order  to  perfect  his  right  of  action  on  the 
policy,  such  as  giving  notice  and  making  proof 
of  the  loss,  furnishing  the  oertlfloate  of  the  mag- 
istrate when  req aired  by  the  policy,  and,  it  may 
he,  other  acts  of  like  nature.   Oonditions  wliioh 

^eadnote  by  Wilijams,  J, 


provide  that  the  policy  shall  become  void,  or  In- 
operative, or  the  insurer  relieved  wholly  or  par- 
tially from  liability,  upon  the  happen  log  of  some 
event,  ordolDt?,  or  omission  to  do  some  act,  are 
matters  of  defense,  and  to  be  available  must  be 
pleaded,  and  their  breacli  alleged. 

S".  When  the  action  is  upon  such  a 
policy  issued  since  the  passage  of  the 
Act  of  March  6,  i879»  'to  regulate  con- 
tracts  of  insurance  of  buildings  and  structures,** 
(Rev.  8tat.  99  8643, 8844),  and  there  has  been  no  in- 
tentional fraud  on  the  part  of  the  insured,  an 
answer  wliich  alleges  the  breach  of  a  condition 
that  the  insurer  shall  not  be  liable  **f  or  loss  or 
damage  in  or  on  vacant  or  unoccupied  buildings 
unless  consent  for  such  vacancy  or  non-ooou« 
pancy  be  Indorsed**  on  the  policy,  is  insufficient 
unless  it  is  also  averred  that  the  risk  was  there- 
by increased;  and  if  the  allegations  of  the  answer 
be  put  in  issue,  whether  the  building  insured  be- 
came vacant,  or  unoccupied,  or  the  risk  was  In- 
creased, are  questions  for  the  Jury,  upon  both  of 
which  the  defendant  has  the  burden  of  proof. 

4*  To  constitute  occnpaaoy  of  a  build* 
iMkg  insored  ae  a  **dwellinf  house***  it 


Nora.— On  the  question, what  constitutes  vacancy 
or  nonoccu pancy  of  a  building,  see  Halpin  v.  Tn- 
nrance  Go.  of  North  America,  of  Philadelphia  (S, 
T.)  8  L.  B.  A.  79,  and  note;  Continental  Ins.  Co.  of 
New  York  v.  Kyle  (Ind.)  0  L.B.  A.  81,  and  note; 
Lnnbnrg  v.  German  F.  laa  Oo.  of  Peoria  (Iowa)  28 
L.B.A.W. 
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A  very  important  question  of  the  law  of  iosur« 
anue  is  decided  in  the  above  case  construing  the 
Ohio  statute  to  make  nonoccu  pancy  immaterial 
notwithstanding  a  provision  of  the  polioy  unless 
the  risk  is  thereby  increased* 


See  also  33  L.  R.  A.  712;  48  L.  R.  A.  49. 
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is  not  essential  that  it  be  put  to  all  the  uses  or- 
diuarily  made  of  a  dwelling,  or  to  some  of  those 
uses  all  of  the  time,  or  that  the  whole  of  it  be  em- 
ployed in  that  use;  nor  will  the  bulidinir  be  con- 
sidered as  unoccupied  upon  its  ceasing  to  t>e  used 
as  a  family  residence,  where  the  household  goods 
remain  ready  for  use,  and  It  continues  to  be  oc- 
cupied by  one  or  more  members  of  the  iamtly 
who  have  access  to  the  entire  building  for  the 
purpose  of  caring  for  it,  and  who  do  care  for  it 
aud  make  some  use  of  it  as  a  place  of  abode. 

(November  16, 18MJ 

ERROR  to  the  Circuit  Court  for  Ashtabula 
County  to  review  a  Judgment  affirming  a 
Judgment  of  the  Court  of  Common  Pleas  in 
favor  of  defendant  in  an  action  brought  to  re- 
cover the  amount  alleged  to  be  due  on  a  policy 
of  fire  insurance.    R^rwd, 

Statement  bv  WiUiams»  J,: 

The  original  action  was  upon  a  policy  of 
insurance,  by  the  terms  of  which  the  defend- 
ant insured  the  plaintiff  to  the  amount  of 
five  hundred  dollars,  against  loss  or  damage 
by  fire,  on  his  dwelling  house  in  Ashtabula 
county,  for  the  period  of  three  years  from  the 
1st  day  of  January,  1887. 

The  building  was  totally  destroyed  by  fire 
on  the  28th  day  of  September,  1888.  After 
alleging  the  issuing  of  the  policy,  and  the 
destruction  of  the  property,  the  petition 
avers  that  the  plaintiff  duly  performed  all 
of  the  conditions  of  the  policy  on  his  part  to 
be  performed ;  that  he  gave  the  defendant 
due  notice,  and  furnished  proof  of  the  loss 
as  required  by  the  policy ;  but  that  the  de- 
fendant refused  to  pay  the  loss;  for  the 
amount  of  which  the  petition  prays  judg- 
ment. The  answer  denies  that  the  plaintiff 
performed  all  of  the  conditions  of  the  policy 
on  his  part  to  be  performed,  and  pleads  for  a 
second  defense — "That  it  is  one  of  the  con- 
ditions of  said  policy  that  no  liability  shall 
exist  thereunder  for  loss  or  damage  in  or  on 
a  vacant  or  unoccupied  building,  unless  con- 
sent for  such  vacancy  or  non- occupancy  |^e 
indorsed  on  said  policy ;  and  the  defendant 
avers  that  the  building  described  in  its  said 
policy  issued  to  the  plaintiff  was  vacant  and 
unoccupied  at  the  date  of  the  fire  whica  de- 
stroyed or  injured  the  same,  and  no  consent 
of  this  defendant  for  such  non-occupancy  was 
indorsed  on  its  said  policy  :  that  said  vacancy 
and  non-occupancy  had  existed  for  several 
months  prior  to  the  said  fire,  and  by  reason 
of  the  premises  defendant's  said  policy  be- 
came inoperative  and  invalid." 

The  allegations  of  the  second  defense  were 
controverted  by  reply,  and  a  jury  was  em- 
paneled to  try  the  issues.  The  plaintiff  tes- 
tified in  his  own  behalf  to  the  total  destruc- 
tion of  the  property  by  fire,  the  notice  thereof 
to  the  defendant,  and  proof  of  the  loss.  On 
his  cross-examination,  counsel  for  the  defend- 
ant sought  to  show  that  at  the  time  of  the 
fir^  the  building  was  unoccupied.  The 
plaintiff's  counsel  objected  to  that  line  of 
cros9- examination,  but  his  objection  was 
overruled,  and  he  excepted.  The  court  fur- 
ther held  that  under  the  issues,  the  burden 
was  upon  the  plaintiff  to  prove  that  when 
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the  fire  occurred  the  building  was  occupied. 
To  that  ruling  the  plaintiff  excepted.  Upon 
the  conclusion  of  the  plaintiff's  evidence, 
counsel  for  tiie  defendant  moved  the  court  to 
instruct  the  jury  to  return  a  verdict  in  its 
favor,  because  the  evidence  failed  to  ahow 
occupancy  of  the  property  when  the  loas  oc- 
curred. The  court  sustained  the  motion  and 
instructed  the  jury  accordingly.  The  evi- 
dence, and  stipulation  of  the  policy  on  that 
subject  will  be  referred  to  in  the  opinion. 
Judgment  was  rendered  on  the  verdict  so  re- 
turned, and  that  judgment  was  affirmed  by 
the  circuit  court ;  to  reverse  which,  error  is 
prosecuted  here. 

Mr.  F.  R.  Smith,  with  Mr.  Edward  H. 
Fitch,  for  plaintiff  in  error: 

Section  5091  of  Revised  Statutes  provides  for 
pleading  conditions  precedent,  and  in  the 
words  of  the  petition,  * 'duly  performed  all  of 
the  conditions." 

In  Union  Ins,  Co.  cf  Dayton  v.  MeQookey^ 
83  Ohio  St.  655,  it  is  held  that  this  form  of 
pleading  is  sufficient. 

Craitford  v.  SatUrfiM,  27  Ohio  St.  424; 
Byer8  v.  Farmers  Ins.  Co.  85  Ohio  St.  612,  35 
Am.  Rep.  628;  Nathan  v.  I^ewU,  1  Handy 
(Obio)  242;  Thompson  v.  8t.  Louis  Ins,  Go.  4i 
Wis  463;  London  dt  L.  F.  Ins.  Go.  v.  Grunk, 
01  Tenn.  876. 

The  house  was  not  vacant  or  unoccupied  at 
the  time  of  the  fire. 

There  was  such  evidence,  and  at  least  some 
evidence  that  it  was  the  duty  of  the  ooort  to 
submit  to  the  jury. 

Frt/  V.  Franklin  Ins.  Co.  40  Ohio  St  108; 
Eollenbeck  Y.  MeMahon,  28  Ohio  St.  9;  Netonam 
V.  Cincinnati,  18  Ohio,  885;  Hughes  v.  Leban^ 
1  Ohio  C.  Ct  Rep.  9;  Moore  ▼.  Fhanix  F.  Ins, 
Co.  64  N.  H.  140. 

It  was  for  the  Jury  and  not  for  the  court  and 
like  any  other  fact  where  there  was  any  per- 
tinent evidence  at  all,  the  court  was  required 
to  submit  it  to  the  jury  under  proper  instruo> 
tions,  and  had  not  the  power  of  auibority  to 
treat  it  as  a  question  of  law  which  the  court 
itself  could  decide. 

Dicky.  Indianapolis,  0.  dt  L.  R.Oo.  38  Ohio 
St.  393;  Qamwell  v.  Mercliants  dk  Farmers 
Mut.  F.  Ins.  Go.  12  Cnsh.  169;  StockstiU  ▼. 
Dayton  d  M.  B.  Co.  24  Ohio  St.  86;  White  ▼• 
Phcenix  Ins.  Co.  83  Me.  279;  Luu  v.  Dorchester 
Mut.  F.  Ins.  Co.  105  Mass.  297, 7  Am.  Rep.  522. 

The  evidence  introduced  is  sufficient  to  show, 
within  the  requirements  of  this  policy,  that 
said  house  was  not  in  fact  vacant  and  unoccu- 
pied, but  was  in  fact  and  in  law  an  occupied 
building. 

Doud  V.  Citizens  Ins.  Co.  141  Pa.  47;  Frank- 
lin  F.  Ins.  Co.  v.  KepUr,  95  Pa.  492. 

The  house  was  filled  with  furniture  and  it 
certainly  had  an  incumbent,  and  an  occupier; 
was  not  vacant  by  any  of  the  definitions  of 
vacancy. 

Phcenix  Ins.  Co.v.  Tucker,  92  111.  64,  84  Am. 
Rep.  106:  American  Ins.  Co.  v.  Padjiehi,  78 
111.  167;  Flanders,  Ins.  pp.  288-290,  and  cases 
cited. 

Section  8643  of  the  Revised  Statutes  was  in- 
tended to  and  does  determine  the  amount  to  1)6 
paid  in  case  of  total  loss,  and  that  amount  ia, 
the  amount  insured  and  on  which  the  com- 
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psnj  received  a  premium,  and  the  company 
nas  only  two  defenses  against  that  liability. 

1.  A  change  increasing  the  risk  without  its 
consent. 

2.  Intentional  fraud  upon  the  part  of 
Koody. 

Queen  Ins,  Co,  ▼.  Lettlie^  9  L.  R.  A.  45,  47 
Ohio  St.  409:  Bet/piet  Mut  F.  Ins,  Ch.  r. 
Bowersox,  5  Ohio  C.  Ct.  Rep.  450. 

If  an  incumbrance  must  be  shown  to  "ma- 
terially increase  the  risk"  in  order  to  defeat  lia- 
bility, why  must  not  the  fact  of  non-occopancy 
be  also  shown  to  materially  increase  the  risk, 
before  the  company  can  be  released? 

United  Firemen's  Ins,  Co,  v.  Kttkral,  7 
Ohio  C.  Ct  Rep.  359;  DweUing  House  Ins,  Co, 
Y.Wd>gter,  7  Ohio  C.  Ct.  Rep.  511;  Laney  v. 
Mme  Ins.  Co,  82  Me.  492;  White  v.  Phcsnix 
Ins,  Co.  83  Me.  279;  Doud  ▼.  Citizens  Ins, 
Co.  supra;  ConneU  v.  PJianix  Ins.  Co.  69  Me. 
582. 

Mr.  A,  C.  White»  for  defendant  in  error: 

The  evidence  as  to  the  manner  in  which  the 
building  was  used  at  the  time  of  the  fire  did  not 
tend  to  show  that  it  was  occupied  within  the 
meaning  of  the  policy.  Therefore,  the  ques- 
tion of  occupancy  was  for  the  court. 

Berry  v.  StaU,  81  Ohio  St.  219,  27  Am.  Rep. 
606;  SchvylkiU  (fc  D.  Imp,  (fc  B,  Co.  v.  Mun- 
•w,  81  U.  S.  14  Wall.  448,  20  L.  ed.  872. 

There  was  no  conflict  in  the  evidence  and  no 
dispute  over  the  facts.  The  whole  question 
was  for  the  court. 

Arcade  Hotel  Co.  v.  Wiatt,  44  Ohio  St.  40. 58 
Am.  Rep.  785;  Bassenhorst  v.  Wilby,  45  Ohio 
8l.  833;  CoUijis  v.  Burlington,  C.  B,  db  N,  B. 
Co,  88  Iowa,  346;  Meyer  v.  Houck,  85  Iowa, 
819. 

The  house  was  not  occupied  within  the 
meaning  of  the  policy. 

Farmers  Ins.  Co.  v.  WeUs,  42  Ohio  St.  519; 
Serrman  v.  Adriatic  F,  Ins.  Co.  85  N.  Y.  169; 
Bartshorne  v.  Agricultural  Ins.  Co,  of  Water- 
town,  Neu)  York,  50  N.  J.  L.  427;  American 
Ins,  Co.  V.  Padfieldy  78  HI.  167;  Sleeper  v.  Nm 
Bampshire  F.  Ins,  Co,  56  N.  H.  401;  Corrigan 
V.  Connecticut  F,  Ins,  Co,  122  Mass.  298;  Litch 
V.  North  British  db  Mercantile  Ins,  Co,  138 
Mass.  491;  Dennison  v.  PhcBnix  Ins,  Ch.  52 
Iowa,  457;  Fitzgerald  v.  Connecticut  F,  Ins.  Co, 
64  Wis.  468;  Sexton  v.  Hawkeye  Ins.  Co,  69 
Iowa,  99;  Fehse  v.  Council  Bluffs  Ins,  Co,  74 
Iowa,  676;  Bichards  v.  Continental  Ins,  Co,  of 
the  City  of  New  York,  88  Mich.  508;  Dohlantry 
V.  Blue  Mounds  Fire  eft  Lightning  Ins,  Co,  83 
Wis.  181. 


Williams* «/.,  delivered  the  opinon  of  the 

court: 

1.  The  policy  of  insurance  upon  which 
the  plaintiff  sought  to  recover  in  the  action 
below  provides,  among  its  many  conditions, 
that  "no  liability  shall  exist  under  this 
policy  for  loss  or  damage  in  or  on  vacant  or 
unoccupied  buildings,  unless  consent  for 
SQch  vacancy  or  non* occupancy  be  indorsed 
hereon. "  The  answer  alleges  that  the  house 
insured  by  the  policy  was  burned  while  it 
was  nnoccupied  ;  and,  though  that  allegation 
was  denied,  the  court  required  the  plaintiff 
to  take  the  burden  of  proving  that  the  build- 
ing was  occupied.    That  action  of  the  court 
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I  is  assigned  for  error,  and  presents  the  first 
question  for  consideration. 

The  court  went  upon  the  theory  that  the 
provision  of  the  policy  above  quoted  consti- 
tutes a  condition  precedent,  the  performance 
of  which  was  put  in  issue  by  the  denial  of 
the  averments  of  the  petition.  In  an  action 
on  a  policy  of  fire  insurance  the  plaintiff  may 
plead  generally,  as  was  done  in  this  case,  the 
du3  performance  of  all  the  conditions  pre- 
cedent, on  his  part,  and  when  the  allegation 
is  controverted  the  burden  is  undoubtedly 
upon  him  to  show  such  performance.  But 
we  do  not  understand  the  clause  of  the  policy 
in  question  to  be  a  condition  of  that  kind. 
An  unexpired  policy  of  fire  insurance,  which 
has  been  regularly  issued,  and  remains  un- 
canceled, must,  in  the  absence  of  a  showing 
to  the  contrary,  be  regarded  as  a  valid  and 
effective  policy,  upon  which  the  assured  is 
prima  facie  entitled  to  recover  when  the  loss 
occurs,  and  the  steps  necessary  to  establish 
it  have  been  taken ;  and  hence,  the  conditions 
precedent  in  such  a  policy  include  only  those 
affirmative  acts  on  the  part  of  the  assured, 
the  performance  of  which  is  necessary  in 
order  to  perfect  his  right  of  action  on  the 
policy,  such  as  giving  notice  and  making 
proof  of  the  loss,  furnishing  the  certificate 
of  a  magistrate  when  required  by  the  terms 
of  the  policy,  and,  it  may  be,  in  some  cases, 
other  steps  of  a  like  nature.  Those  clausea 
usually  contained  in  policies  of  insurance, 
which  provide  that  the  policy  shall  become 
void,  or  its  operation  defeated  or  suspended, 
or  the  insurer  relieved  wholly  or  partially 
from  liability,  upon  the  happening  of  some 
event,  or  the  doing,  or  omission  to  do  some 
act,  are  not  in  any  proper  sense  conditions 
precedent.  If  they  may  be  properly  called 
conditions,  thev  are  conditions  subsequent, 
and  matters  of  defense,  which,  together  with 
their  breach,  must  be  pleaded  by  the  insurer 
to  be  available  as  a  means  of  defeating  a  re- 
covery on  the  policy  ;  and  the  burden  of  estab- 
lishing the  aefense,  if  controverted,  is,  of 
course,  upon  the  party  pleading  it.  This 
precise  question  has  not  heretofore  received 
the  consideration  of  this  court,  but  it  has 
been  raised  in  other  states  under  various 
clauses  of  insurance  pol  icies.  In  the  case  of 
Lounsbury  v.  Protection  Ins,  Co.,  8  Conn. 
459,  21  Am.  Dec.  681,  the  question  was  pre- 
sented in  an  action  on  a  policy  of  fire  insur- 
ance which  provided  **  that  the  insurers  would 
not  be  liable  for  loss  or  damage  happening 
by  means  of  any  invasion,  insurrection,  riot, 
or  civil  commotion,  or  of  any  military  or 
usurped  power;  also  that  if  the  buildinff  in- 
sured should  be  used  during  the  term  of  in- 
surance for  aujr  occupation,  or  for  the 
purpose  of  storing  therein  any  goods,  de- 
nominated hazardous  or  extra  hazardous  in 
the  conditions  annexed  to  the  policv  (unless 
otherwise  specially  provided  for)  the  policy 
should  cease  and  have  no  effect."  It  was 
held,  these  were  not  conditions  precedent  to 
the  plaintiff's  right  of  recovery,  but  were 
matters  of  defense  to  be  taken  advantage  of 
by  pleading.  The  court  in  that  case  says: 
''All  these  conditions,  if  such  they  may  be 
called,  are  inserted  in  the  policy  by  way  of 
proviso,  and  not  at  all  as  conditions  pre- 
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cedent.  They  are  introduced  for  the  benefit 
of  the  defendants;  and  they  must  be  taken 
advantage  of,  if  at  all,  by  pleading.**  In 
Newman  v.  Springfield  Fire  <&  Marine  Ins, 
Co,,  17  Minn.  128,  it  is  held  that  ''under 
a  stipulation  in  a  policy,  that  if  the  risk  be 
increased  by  any  means  whatever,  within 
the  control  of  the  insured,  the  insurance  shall 
be  void,  the  assured  is  not  to  plead  and  prove 
affirmatively  that  it  has  not  been  thus  in- 
creased, but  if  it  has,  it  is  a  matter  of  de- 
fense to  be  alleged  and  proved  by  the  defend- 
ant. And  in  Daniels  v.  Hudson  River  F.  Ins, 
Co.,  12  Gush.  426,  59  Am.  Dec.  192,  Chief 
Justice  Shaw  lays  down  the  lule  in  general 
terms,  that  if  the  insurers  rely  ^either  upon 
the  falsity  of  a  representation,  or  the  failure 
to  comply  with  an  executory  stipulation,  it 
is  upon  them  to  prove  it,  and  it  is  a  question 
of  fact  for  the  jury  in  either  aspect." 

The  followibg  among  other  cases  hold  the 
same  doctrine:  Troy  F.  Ins.  Co.  v.  Car- 
penter, 4  Wis.  20 ;  Mueller  y.  Putnam  F,  Ins. 
Co,  45  Mo.  84 ;  Manhattan  L,  Ins.  Co,  v.  P. 
J,  Willis  d  Bro,  60  Fed.  Rep.  286 ;  London 
d  L.  F,  Ins.  Co.  v.  Crunk,  91  Tenn.  876 ; 
Spencer  v.  Citizens  Mut,  L.  Ins.  Asso.  142 
N.  Y.  606:  American  F.  Ins.  Co,  v.  Sisk, 
(Ind.)  86  N.  E.  Kep.  659. 

Any  other  rule  would  be  highly  incon- 
venient, if  not  impracticable.  The  clause 
of  the  policy  under  which  the  defendant 
sought  to  be  relieved  from  liability  is  but 
one  of  a  great  number  of  conditions,  for  the 
violation  of  any  on  which  the  insurer  might 
also  claim  to  be  relieved ;  and  if  the  issue 
raised  by  the  denial  that  the  plaintiff  per- 
formed all  the  conditions  precedent  on  his 
part.  Imposed  upon  him  the  burden  of  prov- 
ing there  had  been  no  violation  of  that  par- 
ticular clause,  it  also  imposed  upon  him  the 
burden  of  proving  there  was  no  breach  of 
either  of  the  other  conditions,  and  for  want 
of  such  proof  as  to  either,  he  must  fail, 
although  in  fact  neither  was  the  subject  of 
any  real  controversy.  This  would  be  an  un- 
reasonable requirement,  not  onlv  operating 
as  a  hardship  on  the  plaintiff,  but  in  most 
cases  unnecessarily  prolonging  the  trial. 
Especially  should  the  rule  be  as  we  have 
stated  it,  under  our  code  system  of  pleading, 
a  prominent  object  of  which  was  to  so  simp- 
lify the  issues,  that  the  evidence  might  be 
confined  to  the  real  matter  of  dispute,  tims 
expediting  the  trial  of  causes  and  facilitating 
the  business  of  the  courts.  The  vacancy,  or 
want  of  occupancy  of  a  building  is  as  much 
an  afllrmative  fact  as  Its  occupancy,  and  as 
capable  of  proof ;  and  the  burden  upon  that 
subject,  under  the  issues  in  this  case,  was, 
we  think,  upon  the  defendant. 

2.  The  court  also  erred  in  its  direction  to 
the  jury,  because,  as  we  have  seen,  it  was 
not  incumbent  upon  the  plaintiff  to  show  the 
house  was  occupied ;  the  burden  being  upon 
the  defendant  to  prove  that  it  was  vacant  and 
unoccupied.  Besides,  the  evidence  before  the 
Jury  fairly  tended  to  prove  occupancy  of  the 
building  within  the  meaning  of  the 'policy. 
It  showed  that  the  plaintiff,  who  was  the 
owner  of  the  property,  occupied  the  building 
as  a  dwelling  house  when  the  policy  was 
issued,  and  until  the  following  March,  when 

26  L.  R.  A. 


he  rented  it  and  placed  his  tenant  in  posses* 
sion,  who  continued  therein  until  the  next 
sprinff.  It  was  then  let  to  another  tenant  who 
moved  his  household  goods  into  it ;  and  those 
used  by  his  married  daughter  and  son-in-law 
for  housekeeping  were  also  placed  in  the 
house.  The  goods  were  such  as  are  general  ly 
used  by  a  family  for  housekeeping.  Members 
of  both  families  occupied  the  bouse  to  a 
li  mi  ted  extent.  They  slept  there  occasionally 
and  did  some  work  there,  such  as  quilting. 
Some  member  of  the  family  was  there  every 
day,  sometimes  only  once,  out  often  twice  a 
day,  and  the  tenant  and  his  family  so  used 
the  property,  had  full  control  of  it,  and  care- 
fully watched  and  cared  for  it  up  to  the  time 
it  was  burned,  though  they  usually  slept  and 
took  their  meals  in  a  house  near  by,  which 
belonged  to  the  tenant. 

What  constitutes  vacancy  or  non-occupancy^ 
•of  a  buildinc  is  a  question  of  law ;   but 
whether  a  l)uilding  is  vacant  or  unoccupied, 
or  not,  within  the  meaning  of  the  law,  is  a 
question  of  fact  for  the  jury.     To  constitute 
occupancy  of  a  dwelling  house,  it  is  not 
essential  that  it  be  continuously  used  by  a 
family.     The  family  may  be  absent  from  it 
for  health,  pleasure,  business, or  convenience 
for  reasonable  periods,  and  the  house  will 
not,  on  that  account,  be  considered  as  vacant 
or  unoccupied.    In  the  case  of  Imperial  Ins. 
Co.  V.  £ternan,  83  Ky.  468,  it  is  held,  "that 
the  condition  in  a  policy  on  a  house  described 
'as  occupied  as  a  family  residence, '  contain- 
ing a  condition  that  it  shall  become  void  if 
the  house    'shall  become  vacant  or  unoc- 
cupied,' the  words  'occupied  as  a  family 
residence'  must  be  regarded  as  but  a  repre- 
sentation as  to  the  then  use  of  the  house,  and 
the  condition  as  but  an  undertaking  by  the 
insured  that  the  house  shall  not  be  without 
an  occupant  during  the  time  covered  by  the 
policy  ;  and  the  condition  is  not  brokun  or 
violated  or  the  policy  become  void  'upon  the 
house  ceasing  to  be  occupied  as  a  family 
residence'  it  continuing  to  be  occupied  by 
one  person,   who  had  access  to  the  entire 
building  for  the  purpose  of  caring  for  it.*^ 
The  same  doctrine  is  declared  in  Richards  on 
Insurance,  section  56,   and  in  May   on  In- 
surance, section  247,    where  the  autboritiea 
on  the  subject  are  cited.    No  rule  is  better 
settled  than  that  such  conditions  in  policies 
should  receive  a  strict  construction,   and, 
when  ambiguous,  be  construed  most  strongly 
against  the  insurer,  for  the  reason  that  they 
are  prepared  by,  and  inserted  for  the  benefit 
of  the  insurer. 

The  condition  of  the  policy  in  the  present 
case  is  not  more  specific,  or  comprehensive, 
in  its  requirements  concerning  the  occupancy 
of  the  building  insured,  than  the  one  in- 
vol  ved  in  the  Kentucky  case.  It  declares  that 
no  liability  shall  exist  under  the  policy  for 
loss  or  damage  to  an  unoccupied  building, 
but  does  not  stipulate  that  the  insured  build- 
ing shall  be  used  as  a  dwelling,  or  require 
any  particular  mode  of  occupancy.  Strictly 
construed,  occupancy  for  any  lawful  purpose 
would  satisfy  the  condition,  and  preserve  the 
obligation  of  the  policy.  At  all  events,  it 
was  not  essential  that  the  building  should 
be  put  to  all  the  uses  ordinarily  made  of  a 
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dwelling,  or  to  some  of  those  uses  all  of  the 
time;  nor  that  the  whole  house  should  be 
subjected  to  that  use.  Nor  does  it  follow  as 
a  matter  of  law,  that  a  dwelling  house  is  to 
be  considered  as  unoccupied*  merely  because 
it  has  ceased  to  be  used  as  a  familj  residence, 
-where  the  household  goods  remain  ready  for 
«8e,  and  it  continues  to  be  occupied  by  one 
or  more  members  of  the  family  who  hare 
access  to  the  entire  building  for  the  purpose 
of  caring  for  it,  and  who  do  care  for  it,  and 
make  some  use  of  it  as  a  place  of  abode. 

Again,  we  think  the  court  erred  in  the  in- 
struction given  the  jury,  for  another  reason. 
The  policy  was  issued  since  the  adoption  of 
the  Act  of  March  5,  1879,  **to  regulate  con- 
tracts of  insurance  of  buildings  and  struc- 
tures'' (Rev.  Stat,  ^g  8643.  8644),  which 
provides  that  **  in  the  absence  of  any  change 
inrreasiog  the  risk  without  the  consent  of  the 
insurer,  and  also  of  intentional  fraud  on  the 
part  of  the  insured,  in  case  of  total  loss,  the 
whole  amount  mentioned  in  the  policy  or 
renewal  upon  which  the  insurers  receive  a 
premium  shall  be  paid,  and  in  case  of  a 
partial  loss  the  full  amount  of  the  partial 
JOSS  shall  be  paid."  The  statute,  being  in 
force  when  the  policy  was  issued,  became  a 
pan  of  the  contract  of  insurance,  and  controls 
its  construction  and  operation.  The  condi- 
tion of  the  policy  in  regard  to  the  occupancy 
of  the  building  is  therefore  so  qualified  by 
the  statute,  that,  in  the  absence  of  intentional 
fraud  on  the  part  of  the  insured,  to  make  the 
chan^i^e  from  occupancy  to  disuse  or  want  of 
occupancy  available  as  a  defense,  it  must 
appear  that  the  risk  was  thereby  increased. 
Queen  Ins.  Co.  v.  Leslie,  47  Ohio  St.  409,  9 
L  R.  A.  45.  It  is  well  settled  that  the  risk 
is  not  nocessnrily  or  prima  facie  increased 
by  the  insured  property  becoming  vacant  or 
unoccupied.  Biddle,  Ins.  ^  654 ;  May,  Ins. 
247 :  Kichards,  Ins.  p.  166 ;  Besidenca  F,  Ins. 
Co.  V.  IIan:uucold,  87  Mich.  108;  Becker  v. 
Farmers  Mut.  F.  Lis.  Co.  48  Mich.  610 ;  Lock-- 
tDood  V.  Middlesex  Mut.  Assur.  Co.  47  Conn. 
553.  And,  therefore,  when  the  insurer 
pleads  such  change  as  a  defense  to  an  action 
on  the  policy,  the  answer  must  allege  that 
the  risk  was  increased  on  account  of  it,  un- 
less the  insured  was  guilty  of  fraud.  No 
doubt  the  vacation  or  disuse  of  an  insured 
building  may  in  some  cases  materially  in- 
crease the  risk ;  in  others  ii  may  not  increase 
it  any ',  and  in  some  instances  the  circum- 
stances may  be  such  that  the  risk  is  lessened. 
Whether  it  is  increased  or  not,  in  any  case 
must  depend  upon  the  situation  and  surround- 
ings of  the  building,  the  use  which  had  been 
made  of  it,  the  care  taken  of  it,  and  all  the 
other  circumstances,  and  is  a  question  for  the 
iary  when  put  in  issue.  The  second  defense 
iQ  the  answer  in  this  case  is  defecti  ire,  in  that 
it  fails  to  allege  the  risk  was  increased  by 
the  change  resulting  from  the  breach  of  the 
condition  pleaded ;  it  tendered  no  material 
issue.  That  defense  being  insufficient,  and 
the  plaintiff  having  given  evidence  of  the 
performance  of  the  conditions  precedent  on 
his  part,  he  mieht  properly  have  had  the 
▼enlict,  no  claim  being  made  that  he  had 
been  guilty  of  any  intentional  fraud. 

For"  each   of  the  errors  pointed  out,  the 

««  L.  R  A. 


judgtnetU  of  Vu  Common  Fleas,  and  of  ihs 
dreuit  Court  toiU  be  reversed,  and  the  cause  re^ 
manded. 


STATE  of  Ohio,  Plff.  in  Ihr., 

Samuel  L.  NELSON. 
(61  Ohio  St.— v) 


*The  act  of  the  i^neral  assembly*  en* 
titled,  ''An  act*  reqiiirin§^  person*,  ae- 
sociatione,  and  eorporations,  owning^ 
or  operating  street-cars,  to  provide  for 
the  well-t>elnff  of  employes,"  90  Ohio  Laws,  220^ 
l8  not  In  conflict  with  section  S6,  artiole  2,  of  the 
Constitution  of  this  state,  which  provides  that 
*'aU  laws  of  a  general  nature  sbciii  have  a  uni- 
form operatiOD  tbroufrbout  the  state."  Neither 
Is  it  in  oonflict  with  section  one  of  the  Fourteenth 
Amendment  to  the  Constitution  of  tlie  United 
States. 

(December  11,  ISM.) 

EXCEPTIONS  by  the  prosecutin^r  attorney 
for  Clark  County  to  rulings  of  the  Court 
of  Common  Pleas  for  Clark  County  in  a  pro- 
ceeding to  punish  defendant  for  a  violatioo  of 
a  law  requiring  screens  for  the  protection  of 
motormen  on  electric  cars,  which  resulted  in 
his  acquittal.    Sustained. 

Statement  by  Burket,  J. : 

At  the  January  term,  1894,  of  the  court  of 
common  picas  of  Clark  county,  Samuel  L. 
Nelson  was  indicted  for  permitting  an  elec- 
tric street-car  to  remain  without  the  screen 
required  by  statute  for  the  protection  of  the 
motorman. 

Mr.  Nelson  demurred  to  the  indictment, 
on  the  ground  that  the  statute  under  which 
the  indictment  was  found  was  unconstitu- 
tional. The  court  of  common  pleas  sustained 
the  demurrer,  and  discharged  Mr.  Nelson. 
The  prosecuting  attorney  excepted  to  tlie  rul- 
ing of  tlie  court,  and  on  leave  of  this  court 
now  presents  his  exceptions  here  for  the  pur- 
pose of  testing  the  constitutionality  of  the 
statute. 

Mr.  Chase  Stewart,  for  plaintiff  in 
error: 

The  electric  car  travels  with  much  greater 
speed  than  the  horse  car,  and  the  exposure  is 
much  greater  to  the  motorman  than  to  the 
driver  of  a  horse  car. 

The  legislature  may  naturally  conclude  that 
these  different  kinds  of  street-cars  do  not  come 
in  the  same  category. 

CJiicaffo,  B.  d  Q.  B.  Cq.  v.  Cutis,  94  U.  S.  156, 
24  L.  ed,  94. 

The  act  is  not  class  legislation. 

Oiozza  V.  Tiernan,  148  U.  B.  657,  87  L.  ed. 

*Headnote  by  the  Coubt. 


Note.— As  to  the  constituttonality  of  statutes  to 
secure  the  safety  of  employ^  see  note  to  the  Min- 
nesota case  of  State  v.  Hosldn8,86  L.  B.  A«  780,  up- 
holding a  statute  similar  to  that  Involved  In  the 
present  case. 
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_.  I;  BdVi  Gap  R.  Co,  v.  Pennsylvania,  184 
U.  S.  282,  88  Li.  ed.  892;  Home  Ins.  Co.  v.  New 
T<yrk,  184  U.  S.  594, 88  L.  ed.  1025;  Minneapolis 
dbBi.  L.  R.  Co.  V.  Beckmih,  129  U.  8.  26.  32 
L.  ed.  686;  Soon  Ring  v.  Crowley,  113  U.  8. 
703,  28  L.  ed.  1145;  Barhier  v.  Connolly,  118 
U.  8.  27,  28  L.  ed.  928;  8taU  v.  Uoskins, 
(Minn.)  26  L  R.  A..  769. 

Mr,  Oscar  T,  Martin*  for  defendant  in 
error: 

It  must  appear,  to  justify  such  special  or 
class  legislation  that  the  mortornian  of  an 
electric  street-car  is  not  similarly  situated,  and 
not  subject  to  the  evils  to  be  provided  against, 
and  that  his  duties  are  of  such  a  character  as 
to  justify  the  legislature  in  selecting  him  from 
the  other  employes  in  charge  of  the  motor 
power  of  streetcars,  whether  the  same  be  cable 
or  horse  power,  and  make  him  the  object  of 
such  special  protection. 

The  statute  is  a  violation  of  the  rule  that 
uniform  operation  requires  that  the  law  shall 
bear  equally  in  its  burdens  upon  persons  stand- 
ing in  the  same  category." 

Senior  v.  Ratterman,  44  Ohio  St.  678. 

The  statute  is  invalid,  for,  though  general 
in  form,  it  is  not  so  in  operation,  in  that  it  se- 
lects the  electric  street-car  as  the  object  of  re- 
striction, and  exempts  the  other  street-cars 
from  same. 

Const,  art.  2,  §  26;  Cooley,  Const.  Llm.  6th 
ed.  484;  Younghtood  v.  Birmingham  Trust  dt 
Sav.  Co.  (Ala.)  20  L.  R.  A.  58:  Carter  v.  Cole- 
man, 84  Ala.  256;  Adler  v.  Whitbeck,  44  Ohio 
St.  666:  Smith  v.  Louisville  d  N.  R.  Co,  76  Ala. 
449;  Louisrille  d  N,  R.  Co,  v.  Baldwin,  7  L.  R. 
A.  266,  85  Ala.  619;  Nashville.  C.  &  St.  L.  R 
Co.  V.  Alabama,  128  U.  8.  96,  S2  L.  ed.  862, 
2  Inters.  Com.  Rep.  238;  McOtll  v.  State,  84 
Ohio  St.  288;  Bronson  v.  Oberlin,  41  Ohio  St 
481,  62  Am.  Rep.  90. 

All  persons  similarly  situated  must  be  af- 
fected alike,  otherwise  there  is  a  discrimination 
not  warranted  by  the  constitution  and  against 
public  policy. 

Barbier  v.  Connolly,  113  U.  S.  27,  28  L.  ed. 
928;  Minneapolis  dk  ot.  L.  R.  Co.  v.  Beckwith, 
129  U.  8.  26,  32  L.  ed.  685;  Gulf,  C.  <&  S.  F. 
RCo.  V.  Ellis  {Tex.)  March  8,  1898;  State  y. 
Goodwill,  6  L.  R.  A.  621.  33  W.  Va.  179; 
Milleit  V.  PeopleMI  111.  294,  61  Am.  Rep.  869; 
Re  NewTork  Kiev.  R.  Co.  70  N.  Y.  850;  Frorer 
r.  People,  16  L.  R.  A.  492,  141  111.  171. 

The  occupation  of  the  street  by  an  electric 
Btreet-car  is  not  a  different  use  from  that  of 
other  street-cars.  It  is  the  nature  of  the  use, 
not  the  motive  power,  which  determines 
whether  the  road  belongs  to  one  class  or  the 
other. 

Pelton  ▼.  East  Cleveland  R.  Co.  22  Ohio  L. 
J.  67;  Booth,  Street  Railways,  ^48;  Clement  y. 
Cincinnati,  16  Week.  L.  Bull.  855;  Fulton  v. 
Short  Route  Transfer  Co.  85  Ky.  640;  Briggs  v. 
Lemston  dk  A.  Horse  R.  Co.  79  Me.  363;  Tag- 
gart  v.  Newport  Street  R,  Co.  7  L.  R.  A.  205, 
16  R.  I.  668, 

The  legislature,  in  the  exercise  of  its  police 
powers,  may  pass  laws  restricting  an  individ- 
ual in  tbe  use  of  bis  property,  when  such  use 
may  result  in  injury  to  others:  Provided  the 
restraining  statute  does  not  discriminate  in 
favor  of  one  person  or  class  of  persons  over  an- 
other. 

26  L.  R.  A. 


State  V.  Tenant,  15  L.  R.  A.  428,  110  N.  C, 
609.  citing,  State  v.  Moore,  104  N.  C.  714;  StaU 
V.  Stotall,  108  N.  C.  416;  Dent  v.  West  Vir- 
ginia,  129  U.  8.  114,  32  L.  ed.  623;  Cooley, 
Const.  Lim.  4th  ed.  198;  Anderson  v.  WeUing- 
ton,  2  L.  R.  A.  110,  40  Kan.  173. 

The  legislature  cannot,  in  the  name  of  the 
police  powers,  adopt  an  arbitrary  classification, 
but  that  must  arise  from  the  business  or  occu- 
pation itself. 

State  V.  Ramsey  County,  48  Minn.  236;  State 
V.  Wood,  49  N.  J.  L.  86;  StaU  v.  Hammer,  42 
N.  J.  L,  440;  Johnson  y.  St.  Paul  <fe  D.  R.  Go. 
8  L.  R.  A.  419,  48  Minn.  222;  Webster,  Diet. 
Class. 

The  statute  is  an  invasion  of  the  internal 
affairs  of  the  company;  interferes  with  its 
rights  to  make  contracts  upon  the  same  basis 
as  others,  and  is  not  supported  upon  consid- 
erations of  public  necessity,  convenience,  or 
welfare 

Booth,  Street  Railways,  229-231;  ThomhiU 
V.  Cincinnati,  4  Ohio  C.  Ct.  Be^.  857;  Brooklyn 
Orosstown  R.  Co.  v.  Brooklyn,  87  Hun,  413. 

The  constitution  having  directed  the  legisla- 
ture to  provide  for  the  organization  of  munici- 
pal corporations  by  general  laws;  and  in  pur- 
suance thereof,  such  general  laws  having 
been  enacted,  and  specific  powers  having  been 
granted,  amon^  which  was  tbe  power  to  fix 
terms  upon  which  street  railways  may  be  con> 
structed,  operated,  and  extended,  ancl  the  mu- 
nicipal corporation  having  exercised  that 
power  the  authority  to  further  regulate  the 
operation  of  the  street  railway  remains  with 
the  municpal  corporation,  untu  such  power  i» 
taken  from  it. 

Booth,  Street  Railways,  g  222;  J&aU  v.  O^'n- 
rinnati,  20  Ohio  St.  86;  15  Am.  &  £ng. 
Encyclop.  Law,  pp.  974,  976,  1043;  MeGarty 
V.  Deming,  51  Conn.  422;  StaUY.  Clarke,  25  N. 
J.  L.  64;  Western  College  of  Homeopathic  Med- 
icine, 12  Ohio  St.  377;  Goodale  v.  FenneU,  27 
Ohio  St.  426,  22  Am.  Rep.  321;  Rev.  Sint.  3483- 
1692:  Bliss  v.  Kraus,  16  Ohio  St.  54;  Kinsman 
Street  R.  Co.  v.  Broadway  dh  Street  R.  Co.  3ft 
Ohio  St.  250;  Detroit  v.  Detroit  <fc  H.  PL  Road 
Co.  43  Mich.  146. 

Burkeif «/.,  delivered  the  opinion  of  the 
court : 

The  statute  in  question  is  as  follows  : 

*'An  Act  requiring   persons,  associations^ 
and  corporations  owing  or  operating  street-   • 
cars,  to  provide  for  the  well   being  of  the 
employes. 

"Section  1.  Be  it  enacted  by  the  genera) 
assembly  of  the  state  of  Ohio,  that  every 
electric  street-car,  other  than  trail  cars,  which 
are  attached  to  motor  cars,  shall  be  provided 
during  the  months  of  November,  December, 
January,  Februarv,  and  March  of  each  year, 
at  the  forward  end,  with  a  screen  constructed 
of  glass  or  other  material,  which  shall  fully 
and  completely  protect  the  driver  or  motor- 
man  or  gripman,  or  other  person  stationed 
on  the  forward  end  guiding  and  directing  the 
motor  power  by  which  they  are  propelled, 
from  wind  and  storm. 

"  Sec.  2.  Any  person,  agent,  or  officer  of 
any  association  or  corporation  violating  the 

e revisions  of  this  act,  shall,  on  conviclion, 
e  fined  in  any  sum  not  less  than  ^25  nor 
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move  than  $100,  for  each  day  each  car  be- 
longing to  and  used  by  any  each  person,  as- 
Bociation,  or  corporation  is  directed  or  per- 
mitted to  remain  unprovided  with  the  screen 
required  in  section  1  of  this  Act;  and  it  is 
hereby  made  the  duty  of  the  prosecuting  at- 
torney of  each  county  in  this  state  to  insti- 
tute the  necessaiy  proceedings  to  enforce  the 
provisions  of  this  act. 

"Sbc.  S.  This  act  shall  take  effect  and  be 
in  force  on  and  after  November  1,  A.  D., 
1898.* 

It  is  claimed  that  this  act  is  in  conflict 
with  that  part  of  section  26  of  article  two  of 
the  Constitution  which  provides  that,  *'all 
laws  of  a  general  nature  shall  have  a  uniform 
operation  throughout  the  state. " 

The  act  in  question  is  clearly  of  a  general 
nature,  so  that  the  only  inquiry  left  is 
whether  it  is  of  uniform  operation  through- 
out the  state.  And  here  again  it  is  equally 
clear  that  the  law  is  in  operation  throughout 
every  part  of  the  state,  uniformly  as  to  all 
classes  therein  named.  Is  this  sufficient? 
Soon  after  the  adoption  of  the  constitution 
it  was  said  by  this  court  that  the  scope  and 
purpose  of  this  section  was  to  prevent  laws 
of  a  general  nature  from  being  in  force  in 
some  oonnties  and  not  in  others,  and  these 
early  cases  have  been  followed  ever  since. 

So  held  in  Can  v.  Dillon,  2  Ohio  St.  607, 
617 ;  Lehman  v.  McBride,  15  Ohio  St.  578 ; 
MeQiU  V.  State,  84  Ohio  St.  228,  248,  and  Ex 
parU  Folk,  42  Ohio  St.  688,  641. 

In  McOiU  V.  State,  84  Ohio  St.,  Boynton, 
J,,  on  page  238,  quotes  what  was  said  by 
Thurman,  i7.,  in  Gase  v.  Dillon,  2  Ohio  St. 
617,  and  after  referring  to  the  debates  of  the 
constitutional  convention,  as  to  this  section 
of  the  constitution  says:  ''A  general  law, 
that  land  should  not  be  sold  upon  execution 
for  less  than  two  thirds  of  its  appraised  value 
was  excluded  from  operation  in  several  coun- 
ties by  local  enactment.  There  were  differ- 
ent laws  in  different  counties  respecting  the 
descent  and  distribution  of  intestate  prop- 
erty. Some  statutes  deflnin^if  legal  offenses 
were  excluded  in  their  operation  from  a  large 
part  of  the  state :  and  different  penalties  for 
a  Tiolation  of  the  same  act,  were,  in  some 
instances,  provided  for  different  localities. 
These  are  examples  of  the  legislation,  to 
prevent  which  in  the  future,  and  the  mis- 
.  chief  resulting  from  it,  this  provision  of  the 
constitution  was  adopted.  But  no  wider 
■cope  was  claimed  for  it  than  to  guard  the 
futnre  against  the  evils  and  inequalities  re- 
aalting  from  legislation  of  the  character  com- 
plained of." 

Of  late  years  an  effort  has  freauently  been 
made  to  claim  for  this  section  of  the  oonsti- 
tation  a  wider  scope  than  to  guard  against 
the  evils  resulting  from  legislation  of  the 
character  mentioned  by  Thurman,  J,,  in  Cass 
▼.  DiUon^  Scott,  J.,  in  Lehman  v.  McBride, 
Boynton,  t/.,  in  MeQiU  v.  State,  and  Okey, 
J,  ^  in  Ex  parte  Folk,  but  such  efforts  have 
uniformly  failed.  The  only  statutes  which 
have  been  declared  in'conflict  with  this  sec- 
tion of  the  constitution,  are  statutes  making 
different  classes  of  different  parts  of  the  ter- 
ritory <rf  the  state,  such  as  cities.  Tillages, 
etc. 

90LR.A. 


This  section  of  the  constitution  requires 
that  laws  of  a  general  nature  shall  have  not 
only  an  operation,  but  a  uniform  operation, 
throughout  the  state,  that  is  the  whole  state, 
and  not  only  in  one  or  more  counties.  The 
operation  must  be  uniform  upon  the  subject- 
matter  of  the  statute.  It  cannot  operate  upon 
the  named  subject-matter  in  one  part  of  the 
state  differently  from  what  it  operates  upon 
it  in  other  parts  of  the  state.  That  is,  the 
law  must  operate  uniformly  on  the  named 
subject-matter  in  every  part  of  the  state,  and 
when  it  does  that  it  complies  with  this  sec- 
tion of  the  constitution.  That  this  is  the 
scope  and  purpose  of  this  section  appears 
from  its  language,  the  debates  of  the  consti- 
tutional convention,  and  the  uniform  con- 
struction placed  thereon  by  this  court  in  the 
cases  above  cited,  and  others  hereinafter  re- 
ferred to. 

As  the  statutes  affecting  different  cities 
and  villages  of  different  classes  practically 
do  not  operate  in  every  part  of  the  state,  but 
only  where  a  city  or  village  of  the  particular 
class  is  found,  it  might  seem  that  such  laws 
do  not  operate  uniformly  throughout  the 
state.  A  moment's  reflection  will  show  that 
this  is  not  so.  If  a  new  city  or  village  of  a 
particular  class  should  be  built  up  in  the 
wildest  spot  in  the  state,  the  statutes  appli- 
cable to  such  class  of  city  or  villages  would 
be  found  to  be  in  force  there,  and  in  that 
sense  all  statutes  applicable  to  different 
classes  of  cities  and  villages  are  in  uniform 
operation  in  every  pu't  of  the  state.  The 
classification  of  cities  and  villages  is  in  its 
nature  territorial,  and  this  court  has  uni- 
formly held  that  such  class!  flcation  must  be 
reasonable  and  not  arbitrary. 

On  the  other  hand,  statutes  as  to  rights  o5 
persons  and  property  usually  are,  and  in  their 
nature  must  be,  arbitrarv. 

Very  few  statutes  apply  equally  to  every 
person  in  the  state.  Some  apply  only  to 
males,  some  to  females,  some  to  minors,  some 
to  persons  of  unsound  mind,  some  to  office 
holders  and  some  to  criminals.  Aspointed 
out  by  Minstaall,  J,,  in  Adler  v.  Whitbeek, 
44  Ohio  St.  589,  such  classes  are  arbitrarily 
formed  by  the  general  assembly,  and  **  if  the 
legislature  has  erred  in  not  including  what 
has  been  excepted  from  the  operation  of  the 
law,  it  is  simply  an  error  of  judgment  in  the 
exercise  of  its  authority,  and  cannot  be  re- 
viewed by  the  courts." 

In  Adler  v.  Whitbeek,  supra,  an  effort  was 
made  to  have  the  statute  there  under  con- 
sideration declared  unconstitutional  because 
its  classification  included  saloons,  and  ex- 
cluded distilleries  and  breweries,  but  the 
effort  failed. 

A  similar  effort  was  made  in  Senior  v. 
Batterman,  44  Ohio  St.  661,  because  whole- 
sale dealers,  and  manufacturers  were  not  in- 
cluded within  the  same  class,  and  the  effort 
again  failed. 

A  similar  effort  was  made  in  State  v.  Ports- 
mouth  A  C,  Tamp.  Road  Co,,  87  Ohio  St. 
481,  as  to  the  classification  of  turnpikes,  and 
the  effort  again  failed. 

The  court  of  appeals  of  the  state  of  New 
York,  under  a  similar  provision  as  to  gen- 
eral laws,  holds  that  the  courts  cannot  con- 


Ohio  Supbbmb  Coubt. 


Nov., 


trol  Buoh  dafisiflcations  made  by  the  legisla- 
ture. 

In Ba  New  York Ble9.  B.  Oo.,tO  N.  Y.  the 
court  on  page  851,  says :  **  Can  a  court  take 
proof  for  the  purpose  of  showing  a  statute 
valid  and  regular  upon  its  face  to  be  uncon- 
stitutional? And  does  the  yalidity  of  a  law 
which  is  reauired  to  be  general,  and  which 
is  general  in  its  terms,  depend  upon  the 
number  of  subjects  upon  which  it  can  oper- 
ate, or  upon  the  size  of  a  class  to  whidi  it 
applies?  These  questions  must  be  answered 
in  the  negative." 

In  Iowa  the  language  of  the  constitution 
is  as  follows:  *'A11  Taws  of  a  general  na- 
ture shall  have  a  uniform  operation ;  the  gen- 
eral assembly  shall  not  grant  to  any  citizen 
or  class  of  citizens,  privileges  or  immuni- 
ties which,  upun  the  same  terms,  shall  not 
equally  belong  to  all  citizens."    Const,  art. 

It  will  be  noticed  that  the  words  **  through- 
out the  state"  are  not  contained  in  the  Iowa 
constitution,  and  that,  unlike  our  constitu- 
tion, it  prohibits  the  general  assembly  from 
granting  to  any  citizen,  or  class  of  citizens, 
privileges  or  immunities  which,  upon  the 
same  terms,  shall  not  equally  belong  to  all 
citizens. 

In  this  latter  regard  the  scope  of  the  Iowa 
constitution  is  broader  than  our  own.  De- 
cisions under  the  Iowa  constitution,  there- 
fore, can  throw  no  light  upon  the  proper 
construction  to  be  placed  upon  this  section 
of  our  constitution. 

The  constitution  of  California  provides  in 
this  regard  as  follows :  **  All  laws  of  a  gen- 
eral nature  shall  have  a  uniform  operation." 
Const,  art.  1,  §  11.  As  to  this  part  of  the  Cal- 
ifornia constitution,  and  as  to  the  similar 
5 revision  in  our  own,  Okey,  J.,  \n  Ex  parte 
^alk,  42  Ohio  St.  641,  says:  ''And  in  this 
connection  it  is  proper  to  refer  to  the  origin 
of  the  constitutional  provision  in  question. 
We  find  that  it  was  suggested  by  a  provis- 
ion in  the  constitution  of  California,  which 
provision,  however,  had  not  been  construed 
when  our  constitution  was  adopted ;  but  the 
California  constitution  did  not  contain  the 
words  ''throughout  the  states;''  they  were 
added  to  our  constitution,  on  motion,  while 
the  provision  was  under  consideration  in  the 
convention  (3  Debates,  579)  ;  and  the  absence 
of  these  words  was  made  the  ground  of  de- 
cisions in  California,  which  would  never 
have  been  made,  if  the  constitution  of  that 
state  had  contained  these  words. " 

This  quotation  from  the  opinion  of  Okey, 
J.,  shows  that  the  decisions  under  the  Cali- 
fornia constitution,  cannot  be  regarded  as 
criteria  in  the  interpretation  of  our  own,  as 
to  this  section.  The  words  "throughout  the 
state"  imply  a  limitation  in  one  respect,  and 
give  an  extended  scope  in  another,  not  pos- 
sessed bv  constitutions  of  other  states  not 
having  those  words. 
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The  scope  and  force  of  this  section  of  our 
constitution  being  as  herein  indicated,  it  is 
clear  that  the  statute  in  question  is  not  in 
conflict  therewith.  The  statute  is  in  opera- 
tion in  every  part  of  the  state,  and  operates 
uniformly  upon  the  classes  of  persons  there- 
in designated,  in  every  part  of  the  state. 
The  act  is  clearly  authorized  as  a  police  reg- 
ulation to  protect  the  health  and  promote  the 
comfort  of  those  engaged  in  operatinic  elec- 
tric cars. 

If  there  are  other  persons  reauiring  pro- 
tection, such  protection  should  be  sought 
through  the  general  assembly  bv  increasing 
the  protected  class,  rather  than  by  removing 
all  protection,  through  the  action  of  the 
courts. 

There  is  another  reason  why  this  statuto 
cannot  be  declared  unconstitutional.  While 
a  statute  must  stand  or  fall  by  its  operation, 
rather  than  by  its  mere  form,  vet  in  passing 
upon  the  constitutionality  of  a  statute,  a 
court  can  judge  of  its  operations  only  through 
facts  of  which  it  can  take  judicial  notice. 
A  court  cannot  take  testimony  to  determine 
the  operation  of  a  statute,  and  thereby  de- 
clare it  unconstitutional.  Neither  can  a 
court  judicially  know  that  a  cable  car,  or  a 
horse  car,  is  so  constructed  and  operated  as 
to  require  the  same  means  of  protection  for 
the  operatives  as  is  required  on  electric  cars. 

The  appliances  and  construction  of  cars, 
and  in  fact  all  kinds  6f  machinery,  are  con- 
tinually changing,  and  it  is  within  the  ex- 
clusive authority  of  the  general  assembly, 
in  the  exercise  of  its  police  power,  to  deter- 
mine, by  general  laws,  what,  if  any,  regu- 
lations are  required  for  the  protection  of  the 
health,  safety,  and  comfort  of  the  operatives. 

Many  citations  have  been  made,  in  the 
briefs  of  counsel,  from  the  federal  courts, 
under  the  first  section  of  the  14th  Amend- 
ment to  the  Constitution  of  the  United  States. 

The  force  and  scope  of  this  section  is  very 
different  from  section  26  of  article  2  of  the 
Constitution  of  our  own  state. 

Without  going  into  an  extended  examina- 
tion of  this  amendment,  it  is  sufficient  to  say 
that  the  statute  in  question  is  not  in  conflict 
therewith,  as  clearly  appears  from  the  fol- 
lowing authorities:  hardier  v.  OonnoUy^ 
118  U.  6.  27-31,  28  L.  ed.  928,  024;  BeiV% 
Gap  R  Co.  V.  Penntfylmnia,  184  U.  S.  288, 
83  L.  ed.  895 ;  Oiaua  v.  Tiernan,  148  U.  8. 
667,  662.  87  L.  ed.  699.  601 ;  The  "  Truck 
Store"*  Casee  in  Illinois  (Frorer  v.  Pieaple,  141 
111.  171,  16  L.  R.  A.  492).  and  the  '^SeHpt'' 
Caeea  in  West  Virginia  {State  v.  OoodwiU, 
88  W.  Va.  179,  188,  6  L.  R.  A.  621),  have 
no  application  to  the  question  in  this  case. 

The  conclusion  therefore  is,  that  the  act 
in  question  is  a  valid  law,  and  that  the  court 
of  common  pleas  erred  in  sustaining  the  de- 
murrer to  the  indictment. 

T/ie  exceptions  of  the  proeeetUing  aUomey 
are  tJierefore  euetained. 
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Samuel  COLGATE  etal,  Appts., 

9. 

0.  G.  LATTA  et  al. 


t 


.N.a. 


An  order  by  an  Affent  on  his  principal 
for  tbe  aliipmeiit  of  ffooda  of  a  certaia 
amouDt  at  specified  pri<y!8  to  a  firm  which  writes 
its  8l«rBature  after  the  word  "aooepted"  upon  the 
Older,  but  leaves  blank  the  place  for  the  name  of 
the  purchaser,  where  there  Is  no  explicit  state- 
ment of  sale  or  purchase  therein.  Is  open  to  ex- 
trinsic evidence  to  show  that  the  acceptance  did 
not  constitute  a  purchase  of  the  quantity  of 
Roods  specified,  but  that  they  were  shipped  for 
some  other  purpose  not  expressed  in  the  instru- 
ment* 

idarfo^  J.,  dissents.) 

{November  18, 1894.) 

APPEAL  by  plaintiflfs  from  a  Judgment  of 
the  Superior  Court  for  Wake  County,  in 
favor  of  defendants  in  an  action  brought  to  re- 
cover the  balance  alleged  lo  remain  unpaid  of 
ibe  contract  price  of  a  consignment  of  soap. 

The  manuscript  relied  upon  s»  containing 
the  contract,  and  which  is  referred  to  as  Ex- 
hibit A,  was  as  follows: 

Order  No. 11-18,1891. 

Colfrate  &  Co.,  New  York. 
Sblp  to  Latta  &  Myatt, 

Kaleiffh,  N.  a 
Throufrh  direct. 
Time  30  days. 


Ko.  Boxes. 

Description. 

Btze. 

Prioe. 

100 

Octagon 

3.eo. 

1 
1 

Leas  ^(Ks,  box;    less 
2  per  cent. 
Gro.  Turkish  Bath .... 
'•      W.  Ca8tUe,4oz.. 

Full 
Discount 

Large  glass  sign. 


No  other  condition  of  sale. 


O.K. 


Purchaser, — 
Salesman,  B.  F.  Bogart. 
Accepted,  Latta  &  Myatt. 

Messn.  Strong  &  Stronfi^,  for  appellants : 

There  is  no  patent  ambiguity  but  the  insiru- 
meut  is  intelligible  upon  its  face. 

Smith.  Cont.  *28. 

Looliing  at  it  in  any  light  there  can  be  no 
laient  ambiguity. 

Smith,  Cont  *29. 

The  object  of  reducing  contracts  to  writing 
vould  be  defeated  if  oral  evidenced  were  ad- 
milted,  as  the  inferior  degree  of  evidence 
would  be  substituted  for  the  superior. 

Smith,  Cont  »upra. 

Parol  evidence  is  incompetent  to  vary,  ex* 
plain,  or  contradict  a  written  instrument. 

BOiattY.  Whedbee,  94  N.  C.  115;  Etheridge 

Nom— Hie  above  case  presents  a  very  difBcult 
naestion  as  to  the  application  of  the  rule  against 
parol  evidence  to  vary  a  written  contract 

On  the  general  subject,  see  noU  to  Ferguson  v. 
Raflrerty  (Pa.)  •  L.  R.  A.  88. 
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▼.  BiZtn,  72  N.  0.  218;  Wilwn  ▼.  Bandifer,  76 
N.  C.  849. 

The  principles  of  law  upon  which  onr  posi- 
tion is  based  are  sustained  by  the  present  court 

Carnnffiony.  Waff,  112  N.  C.  116:  Sawger 
▼.  Oravdy,  118  N.  C.  42. 

Written  words  most  be  taken,  when  possible, 
to  sbow  the  intent 

1  Greenl.  Ev.  §  278. 

Afessn.  Battle  A  Mordeeai*  for  appel- 
lees: 

There  are  a  number  of  instances  in  which 
the  rule  does  not  apply: 

(1)  Where  the  contract  is  ambiguous  and 
uncertain. 

Cumming  v.  Barber,  99  N.  C.  882. 

(2)  Where  there  is  an  independent  collateral 
agreement  not  reduced  to  writing. 

SfterHll  ▼.  Bagan,  92  N.  C.  847. 

(8)  Where  the  contract  is  to  pay  money,  and 
there  is  a  contemporaneous  oral  agreement  that 
the  contract  may  be  satisfied  by  some  other 
method  than  the  payment  of  money. 

Hayy.  Black 'rell,  94  N.  C.  10;  Brattcelly. 
Pope,  82  N.  C  57;  Kerchner  v.  JicBae,  80  N. 
C.  219. 

(4)  Where  the  contract  is  oral  and  entire, 
and  only  a  part  of  it  is  reduced  to  writing,  or 
intended  so  to  be. 

Cumming  Y.  Barber,  9upra;  Terry  ▼.  Dan- 
viUe,  M.  &  a.  W.  jB.  Co,  91  N.  C.  286;  Mer- 
chants  d  Farmers  Nat.  Bank  y.  MeElwee,  104 
N.  C.  808;  Braswell  v.  Pope,  supra. 

When  the  original  contract  is  verbal  and 
entire,  and  a  part  only  of  it  is  reduced  to  writ- 
ing, the  other  parts  of  it  may  be  established 
by  parol  evidence. 

1  Greenl.  Ev.  §  284;  Twidy  y.  Savnderson, 
81  N.  C.  6;  Manhina  v.  Jones,  44  N.  C.  368; 
DavghtryY,  Boothe,\9'N.  C.  87:  Perry  y.  Hill, 
68  N.  C.  417;  Kerchner  ▼.  McBae,  and  Ouj»- 
ming  y.  Barber,  supra, 

Harwell*  Z.,  delivered  the  opinion  of  the 
court: 

In  Cvmming  ▼.  Barber,  99  K  C.  882,  it  ia 
said:  "If  it  appear  that  the  entire  agreement 
was  not  reduced  to  writing,  or  if  the  writing 
itself  leaves  it  doubtful  or  uncertain  as  to  what 
the  agreement  was,  parol  evidence  is  compe- 
tent, not  to  contradict,  but  to  show  and  make 
certain  what  was  the  real  agreement  of  the 
parties;  and,  in  such  case,  what  was  meant  is 
for  the  jury,  under  proper  instructions  from 
the  court"  Mr.  Abbott,  in  his  work  on  Trial 
Evidence  (p.  294),  says:  "In  the  present  state 
of  the  law,  the  rule  excluding  parol  to  vary  a 
writing,  in  its  application  to  commercial  sales, 
amounts  to  little  more  than  this  principle,  viz., 
that,  where  the  parties  or  their  agent  have  em- 
bodied the  terms  of  their  agreement  in  writing, 
neither  can,  in  an  action  between  themselves 
(unless  impeaching  the  instrument),  give  oral 
evidence  that  they  did  not  mean  that  which 
the  instrument,  when  properly  read,  expresses 
or  legally  implies,  or  that  they  meant  some- 
thing inconsistent  therewith.  In  more  detail, 
the  rule  and  its  established  exception  may  be 
stated  thus:  A  written  instrument,  although 
it  be  a  contract  within  the  meaning  of  tJ^e 
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role  on  ibis  point ,  does  not  exclude  oral  evi- 
dence tending  to  show  the  actual  transaction 
In  the  following:  cases:  ...  (6)  Where  the 
lanffuage  of  the  instrument  leaves  its  meaning 
doubtful,  or  extrinsic  facts  in  evidence  raise 
a  doubt  as  to  its  application.  (6)  Where  it  ap- 
pears that  the  instrument  was  not  intended  to 
be  a  complete  and  final  statement  of  the  whole 
transaction,  and  the  object  of  the  evidence  is 
■imply  to  establish  a  separate,  oral  agreement, 
in  a  matter  as  to  which  the  instrument  is  silent, 
and  which  is  not  contrary  to  its  terms,  nor  to 
their  legal  efifect." 

The  plaintiUs  insist  that  there  was  a  con- 
tract between  them  and  the  defendants  by 
which  the  latter  agreed  to  purchase  from  them 
100  boxes  of  soap  at  $8.40  per  box,  and  the 
plaintiffs  agreed  to  sell  to  them  such  a  lot  of 
soap  at  that  price.  They  contend  that  the 
writing.  Exhibit  A,  contains  the  entire  agree- 
ment between  the  parlies  here,  and  thai  its 
meaning  is  free  from  doubt  and  ambiguity, 
and  that  the  only  evidence  needed  to  maintain 
this  action  was  proof  that  the  defendants 
signed  their  names  on  said  writing  after  the 
word  * 'Accepted,"  and  that  the  plaintiffs  there- 
after shipped  to  them  100  boxes  of  Octagon 
soap.  There  is  not  about  this  instrument  that 
absolute  certitude  of  meaning  which  is  re- 
quired to  enable  a  court  to  declare  exactly 
what  the  agreement  of  the  parties  actuallv 
was,  by  a  bare  inspection  of  the  writing.  It 
Is,  of  course,  true  that  it  is  of  the  utmost  im- 
portance that  where  contracts  have  been  thus 
evidenced  the  parties  should  be  held  bound 
by  their  written  statement  of  what  their  agree- 
ment was.  This  principle  has  always  been 
considered  "one  of  the  greatest  barriers  against 
fraud  and  perjury,"  and  its  abrogation  or  im- 
pairment would  produce  very  great  evils.  It 
should  not  be  construed  away,  or  the  excep- 
tions to  it  multiplied,  to  avoid  the  seeming 
hardships  of  particular  cases.  But,  while  this 
is  true,  it  must  also  be  conceded  that  the  writ- 
ing to  which  such  importance  is  to  be  attached 
must  be  explicit  and  complete.  Wherever 
there  is  no  uncertainty  in  the  written  words, 
their  meaning  is  to  be  determined,  as  a  matter 
of  law,  by  the  court,  and  the  legal  consequence 
of  the  execution  of  the  writing  is  to  be  ad- 
Judged  as  soon  as  the  execution  of  it  is  admitted 
or  proved.  Wherever  there  is  uncertainty  in 
the  written  words,  either  because  of  ambiguity 
or  incompleteness,  it  is  for  the  jury  to  deter- 
mine what  was  the  agreement  of  the  parties; 
and,  in  the  trial  of  that  issue,  extrinsic  evi- 
dence is  proper,  and  indeed  necessary.  The 
writing  upon  which  the  plaintiffs  rely  in  this 
action  (Exhibit  A)  seems  to  us  ambiguous  and 
uncertain.  We  do  not  here  have  reference  to 
the  terms  in  which  the  price  of  the  soap  is  ex- 
pressed, which,  the  plaintiffs  themselves  seem 
to  grant,  clearly  require  explanation,  but  to 
the  fact  that  in  it  there  is  no  explicit  state- 
ment, either  that  the  plaintiffs  have  sold  to  the 
defendant  100  boxes  of  soap,  or  that  the  de- 
fendants have  bought  from  the  plaintiffs  that 
quantity  of  goods.  In  it,  their  salesman  di- 
rects Colgate  &  Co.  to  ship  to  Latta  <&  Myatt 
certain  goods.  There  is  in  the  order  a  place 
for  the  name  of  the  purchaser,  which  is  left 
blank.  At  the  bottom  of  the  order  is  the  word 
"Accepted,"  followed  by  the  signature  of  the 
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defendant  firm.  As  soon  as  this  document  is 
attentively  examined,  there  arises  a  doubt  as 
to  its  meanin^r.  The  fact  that  such  a  doubt 
arises  is  an  as:.uriuce  that  an  explanation  of 
it  is  necessary,  that  requires  the  introduction 
of  extrinsic  evidence,  and  makes  an  issue  for 
the  lury  to  decide. 

w  hile  parties,  by  reducing  their  commercial 
contracts  to  writing,  may  make  their  obliga- 
tions so  binding  that  the  law,  upon  mere  proof 
of  the  execution  of  the  instrument,  will  ad- 
judge the  rights  of  those  who  are  thus  carefu> 
to  tix  the  memoiials  of  their  agreements,  they 
must  use  skill  in  the  composition  of  such  writ- 
ings, and  must  caiefully  avoid  all  uncertainty 
of  expression;  for,  as  we  have  said,  such  am- 
biguity in  the  writing  necessarily  lets  in  parol 
— or,  to  speak  accurately,  extrinsic — eviilence 
to  explain  away  the  ambiguity,  nnd  by  tbia 
means  the  good  purpose  of  the  wriiinq;  !s  de- 
feated, not  by  the  fault  of  the  law,  bm  by  (be 
unskillfulness  or  carelessness  of  the  parties 
themselves.  Because  of  this  ambiguity  in  this 
writing,  we  think  it  was  proper  to  admit  ex- 
trinsic evidence  to  show  that  the  plaiutiffs  did 
not  agree,  by  their  agent,  to  sell  to  the  defend 
ants  100  boxes  of  soap,  and  that  the  defend 
ants  did  not  agree  to  purchase  that  quantity, 
but  that,  as  the  writing  itself  dj-^k^loses,  that 
number  of  k>oxes  was  to  be  shipped  to  the  de- 
fendants, for  some  purpose  not  set  oat  in  that 
instrument,  but  which  the  extrinsic  evidence 
shows,  and  the  jury  have  found,  was  that  the^ 
should  turn  over  one  half  of  the  lot  to  Noma 
&  Bro. ;  this  last-named  firm  and  the  defend- 
ants being  the  real  purchasers  under  this  con- 
tract, each  buying  one  half  of  the  soap.  The 
extrinsic  evidence  which  his  honor  admitted 
over  the  objection  of  the  plaintiffs  did  not,  in 
our  opinion,  tend  to  contradict  the  writing, 
and  was  competent.  This  ruling  disposes  of 
all  the  exceptions. 

The  record  shows  that,  when  the  plaintiffs 
opened  their  case,  they  themselves  deemed  it 
necessary  to  introduce  evidence  extrinsic  to 
the  written  memorandum,  in  order  to  support 
their  demand  against  the  defendants,  and  to 
show  that  they  had  shipped  the  goods  (lOO 
boxes)  to  defendants  because  they  had  agreed 
orally  to  purchase  that  number  of  boxes. 
Having  thus  opened  the  wa7  for  such  evi- 
dence, they  should  not  be  allowed  to  object  to 
the  defendants  being  permitted  to  meet  that 
extrinsic  evidence  with  evidence  of  like  kind. 
However,  we  do  not  think  the  plaintiffs'  able- 
counsel  committed  an  error  on  the  trial  of  the 
case  before  the  jury,  but  rather  that  the  view 
they  seem  then  to  have  taken  of  this  writing 
was  a  correct  one. 

No  error. 

Clark, ./.,  dissenting: 

The  paper,  on  its  face,  is  an  order  by  the 
agent  on  his  principals,  Colgate  &  Co.,  to  ship 
to  the  defendants  100  boxes  of  soap,  at  $3.60, 
less  2  per  cent  discount.  This  was  agreed  to- 
by defendants,  who  wrote  their  acceptance  be- 
low the  above  specification  of  quantity  and 
price.  This  made  a  contract,  it  was  for- 
warded to  Colgate  &  Co.,  who  shipped  to  de- 
fendants the  100  boxes  at  the  agreed  price. 
That  evidence  was  introduced  to  explain  that 
the  price  was  (8.60  per  box,  and  not  per  lOO 
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boxei,  does  not  authorize  any  evidence  to  con- 
tradict that  the  quantity  was  100  boxes,  which 
is  unmistakably  set  out  in  the  contract.  Still 
less  does  the  fact  that  evideDce  was  necessarily 
admitted  to  show  the  shipment  of  the  goods 
nnder  the  contract  authorize  oral  testimony  U> 
contradict  the  written  agreement  accepting  an 
order  to  ship  100  boxes.  There  are  cases 
where  the  contract  is  partlv  in  writing  and 
partly  oraJ.    In  such  cases  the  additional  oral 


agreement  is  admissible,  provided  it  does  not 
contradict  or  alter  the  part  of  the  contract 
which  is  reduced  to  writing.  Niiten  v.  Oene- 
8U  Gold  Min.  Co.  104  N.  C.  809.  But  here 
the  written  agreement  being  to  accept  100 
boxes,  to  be  shipped  at  $8.60,  less  2  per  cent 
a  contemporaneous  verbal  agreement  to  take 
and  pay  for  only  fifty  boxes  is  a  palpable  con- 
tradiction of  the  plain,  unequivocal  written 
terms  of  the  contract,  and  was  inadmissible. 


PENNSYLVANIA  8UPREMB  COURT. 


PITTSBURGH  A  WEST  END  PASSEN- 
GER R.  CO. 
«. 

POINT  BRIDGE  CO..  Appi. 

aes  Pa.  87.) 

1.  The  rlfi^bt  to  exact  toUs  on  m  pnblle 
bridi^  ^oes  not  carry  with  It  the  power  to  pro- 
htt>lt  tuoh  use  of  It  by  the  public  as  la  reasonablj 
oooslsteat  with  Its  public  purposes. 

8»  TlieiiaeofApiibtletolIbrldi^lbraii 
eleeCrie  rmilway  on  payment  of  adequate 
tolls  is  not  a  taking  of  or  injury  to  the  property 

rin  the  exercise  of  the  power  of  eminent  domain. 

8.  An  eleetrle  railway  eompany  baa 
the  rli^ht  to  eroes  a  publie  toll  bridge 

CD  payment  of  adequate  toll  wbere  the  statute 
gives  it  the  right  to  use  **  any  street  or  highway.** 

C  Equity  baa  Jiirifldietioii  to  restrain  a 
itreat  railway  company^s  unlawful  use  of  a  pul>- 
BotoU  bridge. 

(November  la,  1804.) 

APPEAL  by  defendant  from  a  decree  of  the 
Court  of  Common  Pleas  No.  2,  for  Al- 
kj^heny  County,  restraining  defendant  from 
attempting  to  prevent  the  operation  of  plain- 
tiff's electric  cars  over  defendant's  bridge. 
Affimntd. 

The  facta  sufficiently  appear  in  the  opin- 
ion. 

Mtitn,  Knox  Sb  Reed*  A.  H.  Brown, 
and  J.  D.  Brown*  for  appellant : 

The  Pittsburgh  &  West  End  Passenger 
Railway  Company,  plaintiff,  was  organized 
under  Act  of  March  19,  1879  (Pub.  Laws, 

p.  9). 

A  supplement  to  said  Act  of  March  19, 
1879.  was  enacted  June  2,  1881  (Pub.  Laws, 
p.  99). 

In  Weinman  ▼.  Wilkinsburg  d  E.  L,  Pas$, 
R.  Go,,  118  Pa.  192,  decided,  January  8.  1888, 
it  was  held  that  said  acts  were  both  special 
and  local  acts,  and,  therefore,  void. 

The  Act  of  1889  is  entitled,  "An  act  to 
provide  for  the  incorporation  and  /government 
of  street  railway  companies  in  this  common 
wealth." 

Its  title  does  not  give  notice  of  the  pro- 


visions in  the  twentieth  section,  intended  to 
revive  or  validate  void  charters,  granted  ten 
years  before  its  enactment.  Th3  act,  there- 
fore, does  not  express  in  its  title  the  subject 
contained  in  the  last  section,  and  said  section 
is  for  that  reason  unconst'tutiouil. 

It  attempts  to  revive  the  Act  of  1879,  with- 
out recital  of  its  title  or  i  rovisions,  and  for 
this  reason  it  is  obnoxicus  to  section  6  of 
article  8  of  the  Constitution,  and  it  is  also 
forbidden  by  the  provision  contained  in  sec- 
tion 7  of  the  same  article,  which  prohibits 
the  passage  of  any  local  or  special  law,  cre- 
ating corporations,  or  amending,  renewing, 
or  extending  the  charters  thereof. 

Union  i\M».  E.  Co*»  App,  81*  Pa.  91; 
Rogers  v.  Manvfaeturen  Imp.  Co,  109  Pa.  109. 

Plaintiff  has  not  a  legal  right  to  enter 
upon,  appropriate,  or  use  the  briclge  as  a  part 
of  its  proposed  electric  railwav. 

When  property  has  been  lawfully  acquired 
by  the  defendant  corporation  for  public  use, 
it  cannot  be  taken  or  used  by  another  cor- 
poration for  another  use,  except  by  expresa 
grant  or  necessary  implication,  and  certainly^ 
not  in  any  case  without  ample  provision  for 
compensation  for  the  property  so  taken  ov 
injured. 

PitUburgh  Junction  R  €h*§  App.  122  Pa. 
611. 

The  municipality  could  not,  by  ordinance 
or  otherwise,  empower  plaintiff  to  occupy 
and  use  the  bridge  and  release  it  (p1aintiff> 
from  its  liability  to  make  compensation. 
Any  act  of  the  municipal  authorities  to  that 
end  would  be  clearly  uUra  vires. 

Snow  V.  Deerfteld  Twp,  78  Pa.  181 ;  Phillips 
V.  Dunkirk,  W.  dt  P,  R,  Co,  Id.  177 ;  Sfvaron 
R,   Go's  App,  122  Pa.  583 ;  Pennsylvania  R. 
Co*s  App,  98  Pa.   150;  Lewis,   Em.  Dom. 
§§  269,  271.  27a. 

It  cannot  be  claimed  that  the  right  to  oc- 
cupy and  use  the  bridge  arises  by  necessary 
implication  from  a  liberal  interpretation  of 
the  Act  of  1889,  because  that  act  contains  no 
provision  for  the  ascertainment  or  assessment 
of  compensation  or  damages  in  such  case,  and 
this  omission  is  not  only  fatal  to  plaintiff's 
claim  of  right,  but  it  furnishes  a  conclusive 
answer  to  the  argument  that  the  alleged  right 
arises  from  necessary  implication. 


KoTX.-Tbe  queetlOQ  of  the  rigrht  of  an  electric   Street  R.  Go.  (Ky.)  15  L.  R.  A.  828,  in  which  it  was 


ttreet  raflway  to  cross  a  public  toll  brlclfre  ns  part 
of  a  street  without  any  more  express  provision  of 
the  statutes  on  the  subject  is  nearly  of  first  impres- 
sion, althoiiffh  it  is  suRgested  In  the  case  of  Cov- 
Inirton  ft  a  Bridge  Co.  v.  South  Covington  A  O. 

aeLR  A. 


held  that  the  bridge  company  though  not  originally 
obliged  to  permit  the  car  company  to  cross  had 
conferred  the  right  by  years  of  practical  dedioation 
to  such  use. 
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Packer  v.  Sunbury  A  E,  R  Co.  19  Pa.  211 ; 
C<m.  V.  m-ie  &  N,  E.  B,  Go. ,  37  Pa.  889,  67 
Am.  Dec.  471 ;  Oake  v.  Philadelphia  d  E,  B. 
Oo,  87  Pa.  807 ;  Psnneyleania  B.  Go's  App. 
9upra, 

The  defendant's  bridge  is  a  highway  only 
in  a  limited  and  qualified  sense,  being  the 
propertjr  of  a  private  corporation,  upon  and 
oyer  which  the  public  has  only  a  conditional 
right  of  traveling,  to  wit/  upon  payment  of 
tolls. 

Elliott,  Roads  &  Streets,  pp.  28,  24. 

It  is  not  an  uncommon  error  to  conceive 
that  whenever  the  law  fails  to  produce  a  de- 
sired result,  a  remedy  may  be  had  in  equity. 

Byvee  v.  Duke  of  Wellington,  9  Beav.  600. 

Mesers.  Wataon  &  MeCIeaTe  for  ap- 
pellee. 

MeColliiiii*  «/.,  delivered  the  opinion  of 
the  court  : 

The  Point  Bridge  Company  was  incor- 
porated under  the  General  Corporation  Act  of 
1874  for  the  purpose  of  erecting,  construct- 
ing, and  maintaining  a  toll  bridge,  and  ap- 
proaches thereto,  for  public  travel  and  accom- 
modation, ** from  a  point  near  the  junction  of 
-the  Allegheny  and  Monongahela  rivers  across 
the  Monongahela  river  to  a  point  at  or  near 
the  Lorenz  Glass  Works. "  The  bridge  i  t  was 
thus  authorized  to  build  and  maintain,  con- 
stituted, when  it  was  opened  to  public  travel, 
in  May,  1877,  a  portion  of  the  highway  with 
which  it  was  connected.  It  was,  by  the 
charter  under  which  it  was  erected,  dedicated 
to  a  public  use,  subject  only  to  the  right  of 
the  company  to  exact  reasonable  tolls  for  such 
vse.  Mononga/iela  Bridge  Go,  v.  Pittsburg  db 
B.  B,  Go.  114  Pa.  478 ;  Bapho  d  West  Hemp- 
field  Twps.  V.  Moore,  68  Pa.  404,  8  Am.  Rep. 
"202;  Penn  Twp.  v.  Perry  County,  78  Pa. 
457;  Brie  County  v.  Com.  127  Pa.  197; 
Chm.  V.  Central  Bridge  Corp.  12  Cush.  244 ; 
Washer  v.  BuUitt  County,  110  U.  8.  664,  28 
L.  ed.  251.  Citations  in  this  line  mieht  be 
multiplied  indefinitely,  but  it  is  believed 
that  tiie  charter  and  the  cases  already  referred 
to  justify  the  appellee's  contention  that  the 
Point  Bridge  is  a  public  highway.  Aside 
from  the  right  of  the  company  to  demand  and 
receive  reasonable  tolls  from  the  traveling 
public  for  the  use  of  it  for  the  purpose  for 
which  it  was  erected,  it  does  not  differ  from 
the  ordinary  highway  constructed  and  main- 
tained by  the  inhabitants  of  the  district 
through  which  it  passes.  But  the  ri^ht  to 
exact  such  tolls  does  not  carry  with  it  the 

f»ower  to  prohibit  such  use  of  it  by  the  pub- 
ic as  is  reasonably  consistent  with   such 
purpose. 

The  Pittsburg  &  West  End  Passenger  Rail- 
way Company  was  incorporated  on  the  27th 
of  March,  1879,  under  the  Act  of  March  19, 
1879  (Pub.  Laws,  9) .  Its  route  was,  from  the 
comer  of  Liberty  and  Fifth  avenues,  and 
upon  Liberty  avenue.  Fifth  street,  Penn 
avenue.  Water  street,  Point  Bridge,  Carson, 
Main,  and  Walnut  streets,  to  the  Washington 
turnpike  road.  It  proceeded  at  once  to  con- 
struct its  railway  on  this  route,  and,  finding 
tracks  upon  the  bridge  adapted  to  the  passage 
of  cars  over  it,  connected  its  tracks  with 
them.    It  opened  its  rail  way  for  publ  ic  travel 

Ij*  r.  a. 


on  the  4th  of  July,  1879,  operated  the  same 
by  horse  power,  aiid  paid  tolls  to  the  bridge 
company,  until  this  contention  arose,  in  De- 
cember, 1891.  The  act  under  which  the  rail- 
way company  was  incorporated  having  been 
declared  unconstitutional  in  Weinman  ▼. 
Wilkineburg  db  E.  L.  Pass.  B.  Co.,  1 18  Pa. 
192,  the  company]  accepted  the  provisions  of 
the  Passenger  Railway  Act  of  14th  May,  1889 
(Pub.  Laws,  211),  and  received  new  letters 
patent.  By  this  acceptance  the  company  be- 
come entitled  to  all  the  privileges,  fran- 
chises, and  powers  conferred  by  the  later  act 
upon  corporations  created  under  it.  What 
are  the  powers,  privileges,  and  franchises 
thus  conferred,  so  far  as  the  same  are  ap- 
plicable to  this  controversy?  The  act  au- 
thorizes the  formation  of  companies  for  the 
purpose  of  constructing,  maintaining,  and 
operating  a  street  railway  upon  any  street  or 
highway,  for  public  use  in  the  conveyance 
of' passengers  by  any  power  other  than  lo- 
comotive. Do  the  words  "  any  street  or  high- 
way," as  used  in  this  act,  exclude  bridges? 
We  have  already  seen  that  a  bridge  erected 
for  public  travel  and  accommodation  is  a 
public  highway,  whether  built  and  main- 
tained by  the  inhabitants  of  the  district,  or 
by  a  corporation  authorized  to  demand  tolls 
for  passage  over  it.  Surely,  it  would  be  a 
narrow  construction  of  these  words  which 
would  exclude  a  bridge,  and  thereby  make 
it  a  terminus  of  the  railway.  If  the  bridges 
across  the  Schuylkill  river  in  Philadelphia, 
and  the  bridges  across  the  Allegheny  and 
Monongahela  rivers  at  Pittsburgh,  are  not 
highways,  within  the  meaning  of  the  act,  it 
signally  fails  to  provide  the  lacilities  which 
are  required  for  the  public  travel  and  ac- 
commodation. In  all  the  cities  and  populous 
districts  of  the  commonwealth  where  street 
passenger  railways  are  necessary  for  easy 
access  to  and  convenient  travel  in  them,  there 
are  bridges  to  bo  crossed,  some  of  which  are 
maintained  by  the  municipality  or  district, 
and  some  by  corporations  chartered  for  the 
purpose  of  erecting  and  maintaining  them 
for  public  use.  In  view  of  these  known 
conditions,  the  natural  and  reasonable  con- 
struction of  the  Act  of  1889  is  that  the  streets 
or  highways  mentioned  therein  include  the 
bridges  connecting  with  and  constituting 
portions  of  them.  When  the  Pittsburgh  & 
West  End  Passenger  Railway  Company  ac- 
cepted the  provisions  of  the  act,  and  acquired 
new  letters  patent,  it  was,  and  for  ten  years 
previous  thereto  had  been,  operating  its  rail- 
way by  horse  power  on  the  route  already 
described.  The  Point  Bridge  Company  made 
no  objection  to  the  passage  over  its  bridge 
of  the  cars  of  the  railway  company.  The 
tolls  were  adjusted  by  an  arrangement  be- 
tween the  companies  which  was  satisfactory 
to  both.  This  arrangement  continued  until 
the  railway  company  proposed  to  operate 
its  road  by  electricity.  It  was  the  proposed 
change  in  the  method  of  operating  it  that 
led  to  this  litigation,  in  which  the  bridge 
company  contends  that  the  railway  company 
has  no  right  to  use  the  bridge  in  moving  its 
cars  over  its  established  route.  The  consent 
of  the  local  authorities  has  been  duly  given 
to  the  latter  to  operate  its  railway  on  that 
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route,  and  In  the  manner  proposed.  It  has 
all  the  powers,  francliises,  and  privileges 
granted  by  the  Act'of  1889  to'street  passenger 
railway  companies.  The  title  of  the  act  is 
broad  enough  to  authorize  the  incorporation 
of  companies  organized  under  the  unconsti- 
tutional Act  of  1879.  The  use  of  the  bridge 
in  the  manner  proposed  does  not  constitute 
a  taking  of  or  an  Injury  to  the  property  of 
the  bridge  company,  in  the  exercise  of  the 
power  of  eminent  domain.  It  is  a  use  which 
is  reasonably  consistent  with  the  purpose  for 
which  the  bridge  was  erected,  and  is  nec- 
essary for  public  travel  and  accommodation. 
We  conclude,  therefore,  that,  under  the  legis- 
lation and  with  the  municipal  consent  to 
which  we  have  referred,  the  railway  conrpany 
has  the  right  to  operate  its  line  across  roint 
Bridge  "By  any  power  other  than  by  lo- 
comotive," in  such  manner  and  on  such  terms 
aa  will  protect  the  rights  of  the  bridge  com- 


pany and  the  travel ine  public.  The  learned 
court  below,  after  a  careful  inquiry  into  the 
facts  and  circumstances  affecting  the  issue 
raised  by  the  bill  and  answer,  entered  a  de* 
cree  which  appears  to  be  reasonable  and  just. 
It  is  a  decree  which  carefully  i^uards  the 
rights  of  the  bridge  company,  which  prop- 
eriv  regulates  the  use  of  the  bridge  bv  the 
railway  company,  and  exacts  from  the  latter 
the  payment  to  the  former  of  a  toll  rate,  the 
adequacy  of  which  is  not  Questioned. 

We  have  not  overlookea  the  contention 
which  denies  to  a  court  of  equity  jurisdiction 
of  the  matter  complained  of,  but  we  cannot 
assent  to  it.  On  the  contrary,  we  think  the 
railway  company  applied  to  the  proper  tri- 
bunal for  the  relief  sous^ht.  The  specifica- 
tions of  error  are  overruled. 

Decree  affirmed  and  appeal  dismissed,  at  the 
costs  of  the  appellant. 


LOUISIANA  SUPREME  COURT. 


Marc  B.  TARLETON 

Abel  L.  LAGARDE,  Appt 
(46  La.  Ann.  —J 

^1.  The  apothecsarjr  la  not  liable  in 
daaukses  to  the  physician  merely  and  only  be- 
cause the  fllUoflr  of  his  prescripiioos  on  one  or 

*Headnote8  by  Mrr.T.En,  J. 


two  oocasioDS  Is  declined  by  the  apothecary, 
for  reasons  not  at  all  impu^lnff  the  physioian^s 
capacity. 

8.  But  the  apothecary  does  incur  sneh 
liability  it  without  the  slightest  cause,  he  in- 
dulges in  public  expressions  tending  to  create  the 
impression  of  the  pbyslclan^s  incompetency;  as, 
for  instance,  that  his  diploma  is  not  worth  a 
straw. 

8.   The  court  ai^ ain  discards  the  distinc- 


Nora— l>fZ»0l  orlAander  In  fmputitiff  ineompetency 

to  phytteians. 
It  is  generally  held  actionable  to  impute  general 
tnoompetency  to  a  physician.  The  older  cases 
teem  to  be  much  more  strict  than  the  later  ones, 
some  statements  having  been  held  actionable  then 
which  probably  would  not  be  so  considered  now. 
The  only  distinction  which  seems  to  have  been 
generaUy  observed  is  between  cases  imputing  gen- 
eral incompetence  and  those  imputing  lack  of  skill 
in  a  parUoular  case. 

Imputino  Qt/MirtA  incompeteney, 

A  general  charge  of  want  of  professional  skill 
SDd  knowledge  is  actionable.  Swift  v.  Dickerman, 
31  Comi.  285. 

It  Is  actionable,  per  «e,  to  charge  a  practicing 
pbysiciao  with  general  ignorance  of  medical  science 
sod  incompetency  to  treat  diseases  and  a  general 
want  of  professional  skllL  Gmikshank  ▼•  Gordon, 
US  N,  T.  178. 

"Thou  art  a  drunken  fool  and  an  ass;  thou  wert 
never  a  scholar  and  art  not  worthy  to  speak  to  a 
scholar.**— was  held  actionable  in  Oawdry  v.  High- 
ley,  Cro.  Oar.  870,  8.  C.  sub  nam.  Cowdry  v.  Tetley, 
Oodb.  441:  but  the  rule  that  it  Is  libelous  to  charge 
a  physician  with  being  no  scholar  is  questioned 
sad  apparently  disapproved  in  Foster  v.  Small,  8 
W|iarut8& 

It  is  actionable  to  say:  **He  has  not  passed  any 
enmination;  he  is  a  bad  character:  none  of  the 
nedioai  men  here  will  meet  him.  There  have  been 
nany  inquests  had  upon  persons  who  have  died  be- 
oaose  he  attended  them.**  Southee  v.  Denny,  1 
Exoh.  198, 17  L.  J.  Bxch.  151. 

Stating  that  *^he  is  no  docton  he  bonght  his  di- 
pVoma  for  $60,**  is  acUonable.  Bergold  ▼.  Fuchta, 
tThomp.ftaiHBL 
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I  It  is  actionable  to  charge  that  plaintiff  ^Ms  no 
doctor**  *'that  his  treatment  would  kill  the  patient, 
and  that  persons  employing  him  would  murder 
their  own  families  thereby.**  Cruiksbank  v.  Gor- 
don, 48  Hun,  806. 

It  is  actionable  to  say,  **many  have  perished  for 
her  want  of  skill.**    Flower*s  Case,  Cro.  Oar.  211. 

To  state  to  a  mid-wife:  *^hou  art  no  mid- wife 
but  a  nurse,  and  if  I  had  not  pulled  thee  from  Mrs. 
J.  S.  thou  hadst  killed  her  and  her  child,**— is  ac- 
tionable.   Whitehead  v.  Founes,  Fi'cera.  277. 

To  state  that  a  mid- wife  cannot  do  her  work  with- 
out the  help  of  others  is  actionable.  Oyles  v.  Bish- 
op, Freem.  278. 

To  say  of  a  mid-wife  that  she  is  an  ignorant 
woman  and  hath  small  practice  and  is  very  unfor- 
tunate in  her  way;  there  are  few  but  are  sick  or 
die  under  her  care.  Is  actionable.  Wharton  v* 
Clover,  2  Keb.  488,  &  0.  sub  nom,  Wharton  ▼• 
Brook,  1  Vent.  21. 

It  is  actionable  to  say:  **It  is  a  world  of  blood  he 
has  to  answer  for  in  this  town.  He  kiUed  a  woman 
and  two  children  and  J.  P.'*  Tutty  v.  Alewln,  11 
Mod.  221. 

Charging  a  physician  with  having  killed  **8ix 
children  in  one  year**  is  actionable.  Carroll  v* 
White,  88  Barb.  618. 

It  is  actionable  to  say:  ^'Thou  art  a  quack  salver.** 
(1  Rolle,  Abr.  51,  cited  as  Allen  v.  Eaton,  in  1  Vln* 
Abr.  461);  also  to  say  he  is  an  emperlck  and  mounte* 
bank  and  a  base  fellow.  Goddart  v.  HaseUoot,  1 
RoUe,  Abr.  64, 1  Vin.  Abr.  461. 

A  statement:  **Look  at  those  you  professed  to 
cure,  you  killed;  they  are  in  their  graves,**— Is  ac- 
tionable.   De  Pew  V.  Robinson,  05  Ind.  1U9. 

Stating  that  a  physician  is  a  two-penny  bleeder* 
is  not  aotionablew  Foster  v.  Small,  8  Whart» 
1188. 
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tiOB  of  the  common  luw  as  to  slanderous 
words  actionable  per  86,  and  words  slanderous  in 
their  oharacter,  but  requirlnff  proof  of  damage. 

(Jul7-^1894J 

APPEAL  by  defendant  from  a  judgment  of 
the  District  Courl  for  the  Parish  of  Iberia 
in  favor  of  plaintiff  in  an  action  brought  to  re- 
cover damages  for  slander.  Amount  awarded 
plaintiff  increased. 

The  facts  sufflciently  appear  in  the  opinion. 
Jfr.  Walter  J.  Barke,  for  appellant: 
A  druggist  may  lawfully  refuse  to   fill  a 


prescription  brought  to  him  from  any  physi- 
cian, whatever  be  his  motive,  unless  there  be  a 
contract  compelling  him  to  do  so,  and  his  re- 
fusal does  not  render  him  liable  in  damages. 

Orr  V,  Home  Mut.  Ins.  Co.  12  La.  Ann.  255, 
68  Am.  Dec.  770. 

A  druggist  must  exercise  diacretion  and  judg- 
ment in  compounding  drugs,  audit  his  duty  or 
at  least  he  will  be  protected,  if  he  does  not 
know  the  nature  of  the  drugs  called  for,  to 
refuse  to  fill  it;  and  to  communicate  his  con- 
clusion to  the  applicant  dealing  with  him  and 
reposing  confidence  in  him  is  not  slander. 

Bigelow,  Torts,  6d. 


It  is  actionable  to  call  a  physician  a  quaok.  White 
▼.  Oarroll,  42  N.  Y.  161, 1  Am.  Rep.  608. 

The  cbarf?e  that  one  is  dealing  with  one  of  the 
most  fatal  diseases  known  to  mankind  for  his  own 
benefit  by  exciting  unduly  and  wantonly  the  fears 
of  those  to  whom  his  publications  were  addressed 
and  then  holdingr  out  to  them  a  delusive  hope  of 
recovery  by  employing  the  writer,  if  false,  is  ac- 
tionable. Hunter  v.  Sharpe,  4  Fost.  &  F.  088, 15  L. 
T.N.8.421,80J.  P.  148. 

In  Wells  v.  Webber,  2  Fost.  &  F.  715,  there  was  a 
verdict  for  plaintiff  because  of  a  protest  which  de- 
fendant had  drawn  and  procured  to  be  signed  by 
the  guests  of  an  hotel  against  the  act  of  plaintiff  In 
leaving  exposed  to  public  view  a  book  written  by 
himself  upon  a  medical  subject  which  was  not  fit  to 
be  left  in  a  public  place;  the  article  stating  that  it 
was  done  for  the  purpose  of  puffing  plaintiff, 
whereas  the  inference  from  the  evidence  was  that 
defendant  had  left  the  book  there  for  the  purpose 
of  using  the  article  against  plaintiff  who  was  In  a 
manner  his  rival. 

A  medical  society  which  acts  without  jurisdic- 
tion is  liable  for  a  libel  if  it  spreads  upon  its  min- 
utes a  reportcxpelling  a  member  for  alleged  in- 
competency in  his  profession.  Fawoett  v.  Charles, 
18  Weod.  473. 

The  test  by  which  to  determine  whether  or  not 
special  damages  must  be  alleged  and  proved  in 
order  to  make  out  a  oause  of  action  for  defamation 
Is,  Are  the  words  such  as  necessarily  must,  or  natur- 
ally iind  presumably  will,  occasion  pecuniary  dam- 
age to  the  person  of  whom  they  were  spoken?  Pratt 
V.  Pioneer-Press  Go.  85  Minn.  251. 

If  the  word  '*  mal-practlce  **  Is  used  concerning  a 
physician,  the  question  is  for  the  jury  as  to  the 
meaning  intended  to  be  conveyed  and  whether  or 
not  it  is  libelous.  Kodgers  v.  Kline,  66  Miss.  808, 31 
Am.  Rep.  889. 

There  are  some  cases  in  which  the  charge  has 
been  against  the  physician  rather  in  his  personal 
than  in  his  professional  character  in  which  the  de. 
cislon  has  turned  upon  the  question  how  far  the 
professional  oharacter  was  affected  by  the  charge. 

Thus  in  Rider  v.  Rulison,  74  Hun,  289,  it  was  held 
libelous  to  charge  plaintiff  with  being  profession- 
ally unreliable  and  that  he  could  not  tell  the  truth 
and  did  not  regard  his  financial  obligations,  on  the 
ground  that  although  the  words  were  not  used  in 
reference  to  the  plaintlff^s  profession,  yet  they 
tended  to  hold  him  up  to  contempt. 

So  in  Ramadge  v.  Ryan,  9  Bing.  833,  2  Moore  &  8. 
421.  a  verdict  was  rendered  against  defendant  for 
oommending  a  physician  in  refusing  to  consult 
with  plaintiff  because  of  the  latter^s  course  with 
regard  to  a  certain  other  physician,  but  the  de- 
elsion  did  not  turn  so  much  upon  questions  of  law 
as  upon  the  admissibility  of  evidence. 

But  it  is  not  actionable  to  state  of  an  old-school 
ph.xslcian  that  he  has  met  homoeo pa thiRts  in  con- 
sultation. Clay  T.  Roberts,  9  Jur.  N.  S.  580,  11 
Week.  Rep.  649, 8  L.  T.  N.  S.  397. 

Ostentatious  puffing  likely  to  subject  a  physician 
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to  ridicule  was  assumed  to  be  actionable  In  Sal- 
lings  V.  Shakespeare,  48  Mich.  408,  41  Am.  Bep.  im, 
as  a  basis  for  the  ruling  that  upon  evidence  that 
plaintiff  had!assented  to  it,  the  question  of  iiablW 
ity  was  for  the  jury. 

To  state  that  a  physidan  **  is  so  steady  drunk  that 
he  cannot  get  business  any  more,^*  Is  not  action- 
able.  Anonymous,  1  Ohio,  88.  note. 

Charging  a  physician  with  adultery  does  not  af- 
fect him  in  his  profession  so  as  to  be  actionable 
per  se.  Ayre  v.  Craven,  £  Ad.  ft  El.  2, 4  Nev.  &  IL 
220. 

But  a  charge  of  inoontinenoe  in  his  professioiial 
relations  may  be  actionable.  Martin  v.  Strong,  S 
Ad.  ft  El.  686, 1  Nev.  ftP.  29, 2  H.  ft  W.  336. 

So  to  charge  a  physician  with  'Mncontinenoe**  by 
which  he  looses  business  Is  actionable.  Dizoa  ▼. 
Smith,  6  Hurlst.  ft  K.  460, 29  L.  J.  Ezoh.  125. 

In  Rice  V.  Cottrel,  5  R.  L  840,  it  seems  to  hava 
been  assumed  that  it  was  actionable  to  state  that 
the  physician  had  been  caught  in  the  act  of  adul- 
tery with  one  of  his  patients  by  reason  of  which 
his  practice  fell  off. 

Chargtna  favU  in  parUcuiar  cose. 

While  the  older  cases  had  a  tender  regard  for  the 
general  professional  reputation  of  a  physidan* 
they  did  not  seem  to  so  highly  regard  the  questlOB 
of  possible  skill  in  particular  cases.  Thus  Itwa* 
held  that  it  is  not  actionable  to  say  that  a  physi- 
cian killed  a  patient  with  medicine  unless  it  Is  said 
that  he  knowingly  and  willfully  did  it  Poe  t. 
Mondford,  Cro.  Ells.  020, 

But  that  case  has  been  many  times  questioned 
since. 

It  is  actionable  to  say  that  a  physician  killed  a 
patient  for  lack  of  skill.  Watson  v.  Tanderlash, 
Het.7L 

It  is  stated  in  Hitcham  v.  Cason,  Het.  ITS,  that  it  la 
not  actionable  to  say  of  a  surgeon  '*hehad  poisoned 
the  wound  of  his  patient "  for  it  might  be  to  cure 
it.  But  it  may  be  actionable  to  say  that  he  poi- 
soned the  wound  of  A.  B.  f  or  gain  of  money.  1 
Ander.  268. 

It  is  actionable  to  charge  a  physician  with  the 
death  of  his  patient  in  such  a  way  as  to  constitute 
manslaughter.  Edsall  v.  Russell,  4  Mann,  ft  G. 
lOBO,  5  Scott,  N.  R. 801, 12  L.  J.  C.  P.  4.  6  Jur.  906. 

To  say  of  a  physician  **he  has  killed  the  child  by 
giving  tt  too  much  calomel,"  Is  actionable.  John- 
son V.  Robertson,  8  Port  (Ala.)  486. 

To  charge  that  a  surgeon  mistook  an  artery  for  a 
vein  and  opened  it,  and  that  he  failed  to  remove 
the  afterbirth  in  a  confinement  case,  by  reason  of 
which  the  patient  >died,  is  actionable.  Sumner  v. 
Utley,  7  Conn.  257. 

To  state  that  a  physician^s  treatment  of  a  par- 
ticular case  was  rascally,  is  not  actionable  per  «• 
Camp.  V.  Martin,  23  Conn.  86. 

To  state  of  a  physician  that  the  bitters  be  gave  a 
patient  were  the  cause  of  his  death;  that  there  waa 
poison  enough  in  them  to  have  killed  ten  men^  is 
actionable.    Jones  v.  Diver,  22  Ind.  184. 
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In  actions  for  slander,  proof  positive  must 
be  made  of  the  alleged  slanderous  commeDts. 
To  prove  their  substance  i&  not  sufficient;  the 
woids  themselves  must  be  proven. 

18  Am.  &  Eng.  Encydop.  Law,  p.  485. 

To  support  an  action  for  slander  it  is  neces- 
sarv  that  the  language  used  be  false,  injurious, 
and  uttercxl  malo  animo. 

Spatomo  V.  Fouriehan,  40  La.  Ann.  424; 
Moak's  Underbill,  Torts,  p.  19. 

It  is  only  to  words  which  are  manifestly 
slanderous  in  their  nature,  that  the  presump- 
tion of  malice  attaches.  When  it  is  sought  to 
impute  malice  to  the  utterance  of  words,  not 


unmistakably  so,  proof  of  malice  must  be 
made. 

Haneyy,  Frost,  34  La.  Ann.  1147;  Gilbert  v. 
Palmer,  8  La.  Ann.  180;  Boullemet  v.  Philip; 
2  Rob.  (La.)  865. 

Msnrs.  Weeks  &  Weeks,  for  appellee: 

A  slander  is  any  oral  publication  which  ex- 
poses any  person  to  hatred,  contempt,  ridicule, 
or  obloquy,  or  which  causes  him  to  be  shunned, 
or  which  has  a  tendency  to  injure  him  in  his 
occupation. 

Weil  V.  2»raei,42  La.  Ann.  955;  Spotarno  v. 
F&urichon,  40  La.  Ann.  423;  Siaub  v.  Van 
Benthnysen,  86  La.  Ann.  467;  Perret  v.  I^ew 


A  charge  of  inability  to  recognize  diphtheria  as 
other  physicians  would,  is  actionable.  Gauvreau 
T.  Superior  Pub.  Go.  02  Wis.  4U8. 

Wbere]  the  words  employed  in  detailing  the  ac- 
tion of  a  physician  In  a  particular  case,  taken  to- 
gether, are  such  as  fairly  impute  to  him  ffross 
ignorance  and  unskillfulness  in  such  matters  as 
men  of  ordinary  knowledge  and  skill  In  the  profes- 
eion  should  know  and  do,  they  are  actionable. 
Ihid. 

If  a  statement  In  reference  to  a  particular  case 
to  such  as  to  impute  negligence  to  the  physician  in 
bis  profession,  it  is  actionable.  Pratt  v.  Pioneer 
Press  Co.  3S  Minn.  217, 30  Minn.  41. 

If  the  charge  in  reference  to  a  single  case  is  such 
as  to  show  gross  ignorance  and  such  a  deflciency 
of  skill  as  will  not  fail  to  injure  his  reputation  and 
deprive  him  of  general  confldenoe,  it  is  actionable. 
Somner  v.  Utley,  7  Conn.  267. 

A  false  report  concerning  a  physician  although 
confined  to  bis  conduct  in  a  particular  case  and 
although  it  imputed  to  him  no  general  professional 
incompetence,  might  nevertheless  imply  such 
gross  ignorance  or  such  gross  and  reckless  or  in- 
human disregard  for  the  health  or  life  of  his  pa- 
tient in  that  particular  Instance  as  necessarily  to 
Injure  his  professional  reputation  and  hence  cause 
him  pecuniary  injury.  Such  is  a  charge  of  allow- 
ing the  decompoeing  body  of  a  dead  infant  to  re- 
Biain  for  several  days  in  the  room  with  its  sick 
mother.   Pratt  v.  Pioneer-Press  Oo.  86  Minn.  25L 

To  charge  a  professional  man  with  negligence  or 
unskillfulness  in  the  management  or  treatment  of 
a  particular  case  is  no  more  than  to  impute  to  him 
the  mistakes  and  errors  incident  to  fallible  human 
nature;  and  as  no  man  can  rightfully  claim  infal- 
libility, the  imputation  of  the  contrary  can  work 
no  legal  damage  or  injury  to  him  however  much  it 
may  wound  his  vanity  or  offend  his  fiensibillty. 
Bodgers  v.  Kline.  56  Miss.  808, 81  Am.  Rep.  889. 

When  the  charge  concerning  the  treatment  in  a 
ixuticalaroase  implies  gross  ignorance  and  unskill- 
fullness  in  his  profession  it  is  actionable  per  se. 
Such  is  a  charge  of  giving  an  infant  tea^poonf  ul 
doses  of  calomel.    Secor  v.  Harris,  18  Barb.  4S5. 

The  general  term  of  the  New  York  supreme 
court  held  that  it  was  libelous  to  state  that  a  coro- 
ner who  was  also  a  practicing  phjrsician  had  pro- 
ceeded to  hold  an  Inquest  on  a  man  who  was  not 
dead  and  was  only  nmde  aware  of  his  mistake  by 
the  arrival  of  and  examination  by  another  physi- 
cian. Purdy  V.  Rochester  Printing  Co.  26  Hun, 
206.  But  the  court  of  appeals  thought  that  the 
vords  did  not  necessarily  refer  to  the  plaint  iff  in 
his  capacity  as  a  physician  and  reversed  the  deci- 
tion  of  the  general  term.  Purdy  v.  Rochester 
Printing  Go.  96  N.  Y.  872,  48  Am.  Rep.  632. 

Words  spoken  of  a  physician  in  reference  to  a 
particular  case  only,  may  be  so  qualified  by  the 
fact  that  the  most  eminent  physicians  are  liable  to 
make  mistakes,  that  unless  they  have  an  import 
and  meaning,  which  in  effect  reaches  beyond  the 
particular  case  and  its  treatment  and  goes  to  affect 
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theddctor*8  professional  character,  learning,  or 
skill,  the  law  implies  no  damages  as  the  conse- 
quence, and  special  damages  are  necessary  to  sup- 
port the  action.   Lynde  v.  Johnson,  80  Hun,  12. 

It  is  not  actionable  %>er  «e  to  state  that  a  doctor 
amputated  an  arm  *'to  get  his  name  up*^  or  **to 
get  the  fee"  or  that  **he  acted  on  the  advice  of  an- 
other doctor"  or  that  '*he  might  better  have  taken 
off  the  other  ann.*'   IMd. 

In  Foster  v.  Scripps,  88  Mich.  876,  83  Am.  Rep. 
403,  where  the  charge  was  that  the  plaintiff,  who 
was  a  city  physician,  had  caused  the  death  of  one 
child  and  the  possibly  fatal  sickness  of  two  others 
by  improper  methods  of  {vaccination,  the  decision 
turned  upon  the  question  of  privilege,  and  the 
court  in  discussing  it  says  that  the  publication  was 
libelous  and  subjected  the  publisher  to  damages 
unless  it  was  true  or  privileged. 

In  Collier  v.  Simpson,  5  CSr.  &  P.  78,  there  was  a 
verdict  for  plaintiff  in  an  action  for  charging  that 
plaintiff  had  prescribed  improper  medicine  for  a 
child. 

In  one  case  It  was  said  that  a  charge  of  profes- 
sional ignorance  or  incapacity  in  a  particular 
transaction  is  not  actionable.  Gunning  v.  Appi^ 
ton,  68  How.  Pr.  475. 

But  that  statement  must  be  qualified  by  the  rules 
as  stated  above  and  the  charge  must  not  imply  gen- 
eral ignorance  or  incapacity  or  the  fact  that  it  was 
made  with  reference  to  a  particular  transaction 
will  not  save  it. 

The  pTH/sfcfan  must  be  HeensedU 

One  not  licensed  to  practice  medicine  cannot 
malntaiu  an  action  for  charging  him  with  mal- 
practice in  bis  profession  unless  he  is  charged  with 
having  committed  some  offense  involving  moral 
turpitude  or  subjecting  him  to  an  infamous  pun- 
ishment. March  v.  Davidson,  9  Paige,  580,  4  L.  ed. 
828. 

One  having  no  right  to  practice  medicine  cannot 
recover  damages  from  one  who  states  that  he  is  a 
quack  and  impostor  and  has  not  the  slightest  title 
to  such  honor  as  to  be  called  a  doctor.  Collins  v. 
Carnegie,  1  Ad.  &  El.  6»5,  3  Nev.  &  M.  703. 

It  cannot  be  slander  to  say  that  a  person  profes- 
sing to  be  a  physician  is  a  quack  if  he  has  no  di« 
ploma  to  entitle  him  to  his  degree.  Moises  v. 
Thornton,  8  T.  R.  808. 

When  the  physician  is  not  entitled  to  practice 
medicine,  he  cannot  recover  damages  for  the 
utterance  ooncerninir  him,  **he  is  no  doctor,  nottw 
ing  but  a  travelincr  quack,  knows  nothing  about 
medicine  and  but  little  about  anything  else.** 
Harsan  v.  Purdy,  14  Ky.  L.  Rep.  883. 

But  in  Long  v.  Chubb,  5  Car.  &  P.  66,  the  court 
said  to  the  jury,  there  is  no  proof  in  this  case  that 
the  plaintiff  has  brought  himself  within  any  of  the 
regular  degrees,  but  if  you  think  that  the  libel 
speaks  of  him  as  a  medical  practitioner,  thougrh 
you  could  not  give  him  such  damages  as  you  would 
a  regular  practitioner  yet  the  matter  is  not  wholly 
withdrawn  from  your  oonsideration.      H.  P.  F. 
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Orleam  Time$  Newspaper,  25  La.  Add.  170; 
Newel],  Defamation,  Blander  &  Libel,  p.  84; 
Cooley,  Torto,  193. 

If  the  cLarges  are  false,  injurious,  and 
made  maliciously  or  malo  animo,  they  com- 
bine all  the  elements  necessary  to  support 
the  action. 

Spotorno  ▼.  Fouriehon,  supra;  Warner  ▼. 
Cfiark,  45  La.  Ann.  863. 

Our  courts  are  not  bound  by  the  technical 
distinctions  of  the  common  law,  as  to  words 
actionable  per  m  and  words  not  actionable  per 
M,  and  allowing  for  the  latter,  only  actual  pe- 
cuniary damage  specially  proved. 

Warner  v.  Olark  and  Spotorno  v.  Fouriehon, 
eupra;  Feray  ▼.  Foote,  12  La.  Ann.  894;  MiUer 
▼.  Holstein,  16  La.  889. 

Both  the  damage  or  injury  and  the  malice 
may  be  inferred  from  the  nature  and  falsity 
of  the  words  and  from  the  circumstances  un- 
der which  they  were  uttered  without  the  ne- 
cessity of  special  proof. 

Spotorno  Y,  Fouriehon,  Warner  v.  Clark,  and 
Weil  V.  Israel,  wpra;  Batoie  v.  Scanfan,  48  La. 
Ann.  967;  Williams  v.  McManus,  88  La.  Ann. 
161,  68  Am.  Rep.  171;  Gassy,  New  Orleans 
Times,  27  La.  Ann.  214;  DufoH  y.  Ahadie,  23 
La.  Ann.  280;  Bonnin  v.  Elliott,  19  La.  Ann. 
822;  Mohrman  v.  Ohse,  17  La.  Ann.  64;  Tresea 
v.  Maddox,  11  La.  Ann.  206,  66  Am.  Dec.  198; 
Daly  V.  Van  BentJiuysen,  3  La.  Ann.  69;  Miller 
Y,  Holstein,  supra.  Also  Stewart  ▼.  Carlin,  2 
La.  75. 

A  druggist  may,  if  he  have  valid  reason,  re- 
fuse to  Dlla  prescription.  But  in  so  doing,  he 
must  take  reasonable  care  not  to  cause  needless 
injury  to  the  reputation  of  the  physician. 

Where,  to  protect  the  reputations  of  physi- 
cians, a  certain  custom  or  course  of  conduct 
has  been  adopted  by  druggists,  whereby  any 
doubt  they  may  have  concerning  the  pre- 
scription is  kept  from  the  patient  until  the 
physician  has  b^en  seen  concerning  same,  this 
custom  must  be  followed  by  them.  And  when 
a  druggist,  seeking  to  injure  the  standing  of  a 
physician,  refuses,  without  cause,  to  fill  his 
prescriptions,  and  in  refusing,  flagrantly  vio- 
lates this  custom,  maliciously  communicates  to 
the  customer  false  impressions  concerning  the 
medicine,  and  then  goes  out  upon  the  streets 
and  spreads  false  and  injurious  reports  concern- 
ing the  prescription  and  the  physician,  he  is 
liable  to  him  in  heavy  damages. 

Miller,  «/.,  delivered  the  opinion  of  the 
court: 

The  plaintiff,  a  physician,  claims  of  the 
defendant,  a  druggist,  damages  for  his  re- 
fusal to  fill  plaintiff's  prescriptions,  and  for 
slander.  The  defense  is  inability  to  fill  the 
prescriptions,  and  a  denial  of  the  slander. 
From  the  judgment  against  him  of  $50,  de- 
fendant appeals,  and,  answering  the  appeal, 
plaintiff  asks  that  the  damages  awarded  be 
increased. 

It  appears  that  defendant  did  decline  to 
prepare  two  prescriptions  of  the  plaintiff. 
In  one  a  patent  medicine  formed  a  component. 
The  defendant  seems  to  have  been  averse  to 
putting  up  prescriptions  of  which  this  patent 
medicine  formed  a  part.     In  his  own  Ian- 
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guagc  as  a  witness,  he  was  unwilling  to  take 
the  responsibility  of  such  a  prescription,  a» 
he  was  not  sure  of  the  composition  of  the 
patent  medicine.    There  is  testimony  that  it 
is  not  usual  to  make  a  patent  medicine  a  com- 
ponent of  a  prescription,  and  there  is  testi- 
mony that  it  is  not  infrequent.     At  least,  the 
difference  in  the  testimony  of  the  physiciana 
who  testify  deserves  some  consideration  io 
connection  with  defendant's  unwillingnesa 
to  prepare  the  prescriptions.     With  reference 
to  the  other  prescription,  the  plaintiff's  brief 
claims  that  defendant  should  be  made  liable 
because  of  his  refusal  to  fill,  avowed  in  bia 
answer;  but  the  answer  is,  that  prescription 
was  not  filled  for  want  of  the  necessary  in- 
gredient,  and  other  causes. 

The  general  proposition  afiSrmed  by  the 
plaintiff's  case  is  that  a  druggist  is  to  be 
made  liable  in  damages  because  he  declinea 
to  fill   prescriptions.     We  cannot  assent  to 
this  view.     In  many  cases  the  druggist  may 
have  the  best  reason  for  declining.     As  a 
chemist,  he  may  perceive,  or  have  cause  to 
suspect,  the  physician  erred  in  his  prescrip- 
tion.     Or  the  druggist  may  not  have  at  hand 
the  ingredients,  or  he  may  distrust  his  abilitj 
to  prepare  the  prescription,  or  other  causes- 
may^  disincline  the  druggist  to  undertake 
filling  prescriptions.     Recognizing  the  room 
for  all  such  causes,  we  cannot  hofd  that  the 
mere  refusal  of  a  druggist  to  fill  prescrip- 
tions furnishes  any  occasion  to  hold  him  for 
damages  to  the  physician  who  gives  the  pro- 
scription.    It  does  not  appear  from  the  testi- 
mony that,  on  a  refusal  to  fill  the  prescrip- 
tions,   the    defendant    used    any    language 
derogatory  to  the  plaintiff.     True,  the  father 
of  the  child  for  whom  one  of  the  prescrip- 
tions was  given  states  the  impression  as  to 
the  plaintiff's  professional  capacity  made  on 
his  mind  by  defendant  declining  to  fill  the 
prescription    was    unfavorable.    But  it  is 
quite  certain  no  such  impression  could  be  de- 
rived from  anything  the  plaintiff  said,  and 
an  impression  arising  solely  from  the  exer- 
cise of  defendant's  right  to  decline  to  fill  the 
prescription  obviously  furnishes  no  cause  for 
the  plaintiff  against  the  defendant. 

The  slander  attributed  in  the  petition  to 
defendant  was  in  the  course  of  a  discussion 
between  himself  and  one  of  his  fellow  citi- 
zens, begun  on  the  street,  and  continued  in  a. 
barber  shop.  It  commenced  with  a  request 
of  defendant  for  information  of  the  gentle- 
man addressed,  formerly  a  representative  ia 
the  legislature  from  defendant's  parish, 
whether  the  laws  compelled  a  druggist  to  fill 
prescriptions  presented  to  him.  The  infor- 
mation given  on  that  subject  did  not  suit  de- 
fendant; seems  to  have  excited  him,  and  led 
him  to  make  observations  offensive  and  un- 
just to  plaintiff,  at  least  in  their  tendency  to 
affect  those  who  were  gathered  by  the  ani- 
mated and  an^ry  discussion,  or  to  whom  the 
observation  might  be  repeated.  The  defend- 
ant, exercising  his  privilege  of  declining  to 
fill  plaintiff's  prescriptions,  should  for  that 
very  reason  have  abstained  from  any  com- 
ments calculated  to  convey  impressions  dam- 
aging to  plaintiff's  character  as  a  profea- 
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siooal  man.  On  the  contrary,  defendant  i 
engages  in  a  public  discussion  on  tlie  subject 
of  plaintiff's  prescriptions,  in  which  lie  de- 
rided plaintiff's  diploma, — t.  e.  he  (defend- 
aot)  would  not  give  a  straw  for  such  a  di- 
ploma :  and  he  further  commented  on  one  of 
plaintiff's  prescriptions  as  containing  in- 
gredients that  might  kill  the  child.  It* is  in 
proof  that  plaintiff  is  a  graduate  of  Tulane 
University,  Medical  Department,  and  that 
he  is  a  practicing  physician.  There  Is  no 
testimony  to  justify  the  defendant's  com- 
ments on  plaintiff's  prescription,  and  there 
is,  if  possible,  still  less  extenuation  for  de- 
fendant's ditpaniging  allusions  to  plaintiff's 
diploma.  Our  jurisprudence  rejects  the  com- 
mon-law distinction  in  actions'of  slander  of 
words  actionable  per  $6,  and  require  no  proof 
of  damage,  and  other  words  slanderous  in 
tendency,  but  in  respect  to  which  the  law 
exacts  proof  of  damage.  Under  our  law, 
malice  is  of  the  essence,  and  slander  may  be 
inferred  from  the  words  and  damages  al- 
lowed,  without  express  proof.    Rey.   Ciy. 


Code,  arts.  2315,  2816 :  Miller  ▼.  HnUtein,  16 
La.  Ann.  889 ;  Ferajf  ▼.  Foote,  12  La.  Ann. 
894 ;  Cavchoix  ▼.  Dupuy,  8  La.  207 ;  Quiee 
▼.  Bartey,  14  La.  198.  The  application 
of  defendant's  remarks  was  well  under- 
stood. They  were  uttered  publicly.  Their 
natural  tendency  to  affect  plaintiff  injur- 
iously as  a  professional  man  is  obvious,  and 
the  mischief  apt  to  be  done  by  such  language 
is  increased  when  it  is  considered  that  defend- 
ant is  a  druggist  in  the  community  in  which 
plaintiff  is  a  practicing  physician.  We 
have  read  with  care  the  elaborate  opinion  of 
the  judge  of  the  lower  court.  We  t^ink  that, 
under  the  circumstances,  the  judgment  should 
be  more  than  nominal.  The  case  is  an  aasaul  t 
without  semblance  of  cause  on  professional 
reputation.  In  our  opinion,  the  judgment 
should  be  increased  to  $100. 

It  U  iherefoTt  ordered,  adjudged,  and  decreed 
that  the  judgment  of  the  JL/wer  Court  thnvld  be 
avoided  and  annulled;  and  it  m  nmo  adjudged 
and  decreed  Viat  plaintiff  rtatwr  Jrom  drfend^ 
ant  SlOO,  toith  conta  of  both  couru. 
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City  of  NEW  ORLEANS,  Plff,  in  Err.. 

V, 

Giovanni  ABAGNATTO. 
(68  Fed.  Rep.  240.) 

The  kilUn^  of  a  human  beio^  by  a  mob* 

permitted  by  negrligcuoe  of  city  officers,  does  not 
render  a  muoicipal  corporation  in  Louisiana 
liable  for  daoiacres,  in  the  absence  of  any  statute 
providing  therefor,  althouRh  general  provisions 
of  the  statute  have  created  a  right  of  action  for 
death  caused  by  Degligence.  and  inolude  the 
ancient  ciTll-law  rule  that  *"  every  act  whatever 
of  man  that  causes  damage  to  another  obliges 
him  by  whose  fault  it  happened,  to  repair  It.'* 

aCay29,180U 

ERROR  to  the  United  States  Circuit  Court 
for  the  Eastern  District  of  Louisiana,  to 
review  a  judgment  in  favor  of  plaintiff  in  an 
actioD  brougbt  to  recover  damages  for  the 
wroo^ful  death  of  plaintiff's  husband.  Antonio 
Abagnaito.  for  which  defendant  was  alleged 
to  have  been  responsible.     Reversed. 

Statement  by  Pardee*  Oircuit  Judge: 
This  action  was  commenced  in  the  circuit 
coart  by  petition  as  follows: 

**Tbe  petition  of  Widow  Giovanni  Abag- 
aatto,  an  alien,  and  subject  of  the  kinar  of 
Italy,  domiciliated  at  Palermo,  Sicily,  kfng- 
dom  of  Italy,  herein  appearing  and  prosecut- 
ing in  her  own  behalf  and  in  her  own  righl, 
respectfully  represents  that  the  city  of  Kew 

NoTB.~Tbe  above  case  further  discusses  the 
Question  decided  in  Oianfortone  v.  New  Orleans  (U. 
S.  C  C.  La.i  24  L.  R.  A.  60S.  with  which  case  is  a  nute 
reviewing  all  the  authorities  on  the  subject. 

MLRA. 


Orleans,  a  municipal  corporation,  chartered 
and  organized  under  the  laws  of  the  state  of 
Louisiana,  and  a  citizen  thereof,  and  domi- 
ciliated within  the  jurisdiction  of  this  lion- 
orable  court,  is  justly  and  truly  indebted 
unto  your  petitioner  in capacity,  here- 
inabove recited,  in  the  full  sum  of  thirty 
thousand  dollars  ($30,000)  damages,  for  rhe 
following  right  and  cause  of  action,  which 
arose  on  March  14,  1801,  in  the  city  of  Now 
Orleans,  state  of  Louisiana,  and  within  the 
jurisdiction  of  this  honorable  court,  viz.  : 
That  Antonio  Abagnatto  (Bagnetto).  an  al- 
ien, and  a  subject  by  birth  of  the  kinir  of 
Italy,  domiciliated  at  Palermo,  Sicily,  king- 
dom of  Italy,  emigrated  therefrom  to  the 
United  States  on  or  about  the  year  1884,  and 
that  he  came  to  Louisiana,  and  established 
his  residence  in  the  city  of  New  Orleans. 
That,  while  here  residing,  he  was  arrested 
on  or  about  October,  1890,  t<igether  with 
twenty  or  more  other  persons,  on  a  charge 
of  murder  of  the  chief  of  police  of  said  city, 
D.  C.  Hennessy.  which  had  recently  oc- 
curred ;  was  prosecuted  with  said  other  per- 
sons for  said  crime  before  the  criminal  dis- 
trict court  for  the  parish  of  Orleans,  when, 

after  a  protracted  trial,  lasting  days, 

and  after  evidence  adduced,  argument  of 
counsel,  and  charge  of  the  presiding  judge, 
the  jury,  on  March  18,  f891,  returned  into 
court  and  pronounced  a  verdict  of  acquittal 
as  to  said  Antonio  Abagnntto  (Bagnetto), 
and  five  other  coaccused,  snd  of  mistrial  as 
to  tliree  otiier  coaccused.  That,  immediately 
after  said  trial  and  verdict,  the  said  Antonio 
Ahairnatto  (B.iijnetto),  and  the  other  coac- 
cused. including  such  who  had  been  ac- 
quitted and  such  as  to  whom  there  had  been 
a  mistrial,  were,  pending  further  legal  pro- 


See  also  44  L.  R.  A.  734;  4:»  L.  K.  A.  848. 
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ceediDgs,  reincarcerated  in  the  parish  prison, 
which  is  the  property  of  the  city  of  New 
Orleans.  That  during  the  evening  and  night 
of  March  13,  1891,  and  immediately  after 
the  verdict  of  the  jury  had  become  known 
throughout  said  citv  of  New  Orleans,  a  con- 
spiracy was  formed  by  a  certain  body  of  men, 
whose  names  are  now  to  your  petitioner  un- 
known, with  the  avowed  purpose  of  setting 
at  naught  the  findings  of  said  jury  and  the 
legal  and  regular  methods  of  criminal  trial 
and  justice,  as  establisiied  and  recognized  in 
civilized  communities  throughout  the  world, 
and  which  had  heretofore  prevailed  in  the 
present  community,  and  with  the  sole  pur- 
pose of  taking  the  law  unto  their  own  hands, 
and  of  summarily,  and  without  the  formali- 
ties of  trial  and  criminal  justice,  destroying, 
by  wholesale  slaughter,  the  lives  of  the  said 
Antonio  Abagnatto  (Bagnetto)  and  the  other 
twenty  or  more  coaccused,  then  incarcerated 
with  him  in  said  parish  prison.  That,  in 
pursuance  of  said  conspiracy  and  plan  of  ac- 
tion, a  mass  meeting  was  called  for  the  next 
day  at  10  A.  M.,  at  Clay  statue,  on  the 
main  street  of  the  town,  at  about  three  quart- 
ers of  a  mile  from  the  parish  prison,  which 
said  assembly  was  extensively  advertised  in 
the  morning  papers  of  the  city,  as  appears 
by  a  copy  of  the  New  Orleans  Times- Demo- 
crat of  said  date,  which  is  annexed  hereto 
for  reference.  That,  in  accordance  with  said 
call,  a  crowd  congregated  at  said  place, 
where  several  inflammatory  speeches  were 
made,  as  appears  from  the  issue  of  the  New 
Orleans  Daily  States,  a  newspaper  of  said 
city,  dated  March  14,  1891,  which  is  hereto 
annexed  for  reference.  That,  after  their  pas- 
sions had  been  so  aroused,  the  mob  moved 
In  a  body  from  the  place  of  meeting  to  the 
parish  prison,  which  they  surrounded  on  all 
of  its  four  sides,  cutting  off  all  avenues  of 
•escape  therefrom.  That  some  forty  or  fifty 
men  out  of  said  mob,  whose  names  are  now 
to  your  petitioner  unknown,  armed  with 
Winchester  rifles,  shotguns,  revolvers,  axes, 
crowbars,  and  other  weapons,  and  who  pre- 
-ceded  the  main  body  of  the  rioters,  secured 
admission  inside  the  walls  of  the  prison  by 
breaking  open  a  rear  door  of  the  building, 
meeting  with  little  or  no  resistance  from  the 
police  authorities  and  other  persons  who 
should  have  been  charged  with  the  duty  of 
protecting  the  avenues  to  said  parish  jail. 
That  the  said  armed  body  of  men  took  ab- 
iBolute  possession  of  the  building,  and  dur- 
ing fifteen  or  twenty  minutes,  with  said 
Winchester  rifles,  shotguns,  pistols,  axes, 
and  other  deadly  weapons,  began  an  im- 
mediate search,  hunt,  and  slaughter  of  their 
intended  victims,  who  were  unarmed,  and 
were  mercilessly  s^iot  down  and  killed,  in- 
cluding the  said  Antonio  Abagnatto  (Bag- 
netto)  and  ten  other  prisoners,  two  of  whom, 
viz,  the  said  Antonio  Abagnatto  (Bagnetto) 
and  Emanuele  Polizzi  (Manuel  Poiizzi), 
were  taken  out  of  the  jail  into  the  street, 
and  were  hanged  by  the  neck  to  trees  or  lamp 
posts,  fronting  said  prison,  and  then  riddled 
with  bullets  until  dieath;  the  names  of  all 
the  victims  and  the  particulars  of  their  hor- 
rible deaths  being  fully  detailed  in  the  issue 
of  the  New  Orleans  Picayune  of  March  15, 
28  L.  R.  A. 


1891,  which  is  hereunto  annexed  for  refer- 
ence. Now,  your  petitioner  avers  that* 
throughout  all  of  the  stages  of  this  bloody 
drama,  no  proper  steps,  means,  or  action 
were  taken  by  the  authorities  having  charge 
of  the  police,  peace,  and  good  order  of  the 
city  to  suppress  and  defeat  said  conspiracy, 
although  the  mayor  of  the  city  of  New  Or- 
leans, the  chief  of  police,  and  their  em- 
ployes, agents,  deputies,  and  subordinates 
knew  (as  your  petitioner  is  informed  and 
verily  believes),  since  the  evening  of  March 
18,  1891,  or  since  early  mornini?  on  March 
14,  1891,  that  such  a  conspiracy  existed, 
what  its  sanguinary  programme  was,  and 
the  time,  place,  and  mode  of  executing  the 
same.  Your  petitioner  further  avers  that  if 
the  mayor  of  the  city  of  New  Orleans,  Joseph 
A.  Shakespeare,  and  If  the  acting  chief  of 
police,  John  Journee,  on  hearing  the  rumors 
circulating  throughout  the  city,  or  on  read- 
ing in  the  morning  papers  of  the  proposed 
mass  meeting,  and  understanding  its  dread- 
ful purpose,  had  taken  the  proper  steps  of 
police  and  protection  of  said  parish  prison, 
as  well  as  of  the  persons  and  lives  of  the 
prisoners  which  the  law  of  the  state  had  con- 
fided to  the  honor  and  justice  of  the  city, 
the  said  riotous  assemblage  would  never  have 
organized,  or  would  not  have  proceeded  down 
the  streets,  or  taken  possession  of  the  prison 
building,  and  the  wholesale  slaughter  would 
have  been  prevented.  That  said  parish  prison 
is  a  massive  brick  building,  with  iron  doors 
and  railings,  easy  to  defend  by  a  handful  of 
disciplined  policemen,  for  a  time  at  least, 
and  until  the  militia  of  the  state  or  other 
police  assistance  from  the  outside  could  have 
been  summoned.  That  from  Clay  statue  to 
the  pariah  prison,  a  distance  of  almost  a 
mile,  no  police  officers  or  other  guardians  of 
the  peace  were  stationed,  with  instructions 
to  arrest  the  march  of  the  mob  oomitag  down 
the  street  towards  the  prison.  That  the  po- 
lice force  at  the  prison  proper,  in  front  of  the 
building  itself,  and  in  the  interior  thereof, 
was  insufficient  in  number,  was  not  armed, 
or  imperfectly  armed,  was  demoralized,  was 
improperly  led  and  commanded,  and  readily 
yielded  to  the  fury  of  the  mob.  That  the 
safety  of  the  prisoners  might  have  been  pro- 
vided for  by  the  prompt  removal  to  another 
prison,  police  jail,  or  other  place  of  refuge. 
That  the  mayor  of  the  city  was  not  that 
morning  at  his  office  at  the  city  hall,  and 
could  not  be  found,  and  that  he  gave  no  in- 
structions to  the  police  authorities  to  disperse 
the  mob,  and  to  prevent  the  consummation 
of  its  bloodthirsty  designs.  That  the  mayor 
of  New  Orleans  is  the  chief  magistrate  and 
executive  officer  of  the  city;  is  at  the  head 
of  the  police  force,  by  virtue  of  his  office ; 
and  is  charged  with  the  duty  of  seeing  the 
laws  executed,  and  of  preserving  the  peace 
and  good  order  within  its  limits.  That  the 
chiei  of  police,  next  in  command  to  the 
mayor,  was  equally  derelict  in  his  duties, 
and  was,  together  with  the  said  mayor  and 
all  of  the  employes,  agents,  deputies,  and 
subordinates,  guilty  of  gross  carelessness  and 
culpable  negligence.  That,  by  reason  of 
said  gross  carelessness  and  culpable  negli- 
gence on  the  part  of  the  said  mayor  of  the 
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dty  of  New  Orleans  and  the  chief  of  police 
and  the  other  subordinate  officers  of  the  po- 
lice force,  by  reason  of  their  inaction,  supine- 
ness,  and  failure  to  perform  the  duties  of 
their  respective  offices  in  regard  to  the  proper 
police  of  the  city,  as  hereinabove  fully  re- 
cited, and  by  reason  of  other  acts  of  omis- 
sion and  guilty  indifference,  to  bo  shown  at 
the  trial  of  the  case,  the  said  city  of  New 
Orleans  has  become  liable  in  damages  to  your 
petitioner  in  her  hereinafter  mentioned  ca- 
pacity, by  reason  of  a  right  and  cause  of  ac- 
tion which  had  accrued  to  the  said  Antonio 
Abagnatto  (Bagnetto),  and  which  has  sur- 
viv<^  his  death,  and  become  vested  in  your 
petitioner,   as  aforesaid.      Your  petitioner 
further  represents  that  the  said  damages  con- 
sist of  the  following  items,  viz.  : 
(1)  The  well-grounded  terror  and 
anxiety  of  mind  under  which 
the   victim    labored    prior    to    . 
the  onslaught,  which  are  fully 
worth  the  sum  of  five  thousand 

dollars I    5,000 

^2)  The  great  mental  and  bodily 
pain,  suffering,  and  agony 
which  preceded  or  accompanied 
his  death,  which  are  fully 
worth  the  sum  of  five  thousand 

dollars 5,000 

<3)  The  earnings  and  savings 
which  the  saia  decedent,  who 
was  a  healthy,  strong,  and  able- 
bodied  voung  man,  might  have 
realizeifduring  his  natural  life, 
had  not  the  same  been  prema- 
turely cut  off,  which  are  fully 
worth  the  sum  of  ten  thousand 

dollars 10,000 

<4)  Exemplary  and  punitive  dam- 
ages for  the  failure  of  the  city 
of  New  Orleans  to  secure  and 
guarantee  to  said  deceased  the 
protection  of  life  and  person  to 
which  he  was  entitled  under 
the  federal  and  state  constitu- 
tions and  general  laws  of  the 
country,  as  well  as  under  the 
special  provisions  of  the  treaty 
entered  into  between  the  king- 
dom of  Italy  and  the  United 
States  of  America  on  February 
26,  18—,  and  ratified  at  Wash- 
ington on  November  17,  1871, 
which  are  fully  worth  the  sum 
of  ten  thousana  dollars 10, 000 


Total $30,000 

"Your  petitioner  further  represents  that 
the  said  Antonio  Abagnatto  (Bagnetto)  was 
her  son,  and  that  he  was  unmarried  and  had 
DO  children  at  the  time  of  his  death,  and 
that,  in  default  of  such  wife  and  children, 
your  peiitioner,  as  surviving  mother,  lias 
acquired  the  right  of  action  for  the  aforesaid 
damages  which  has  survived  the  death  of  the 
said  Antonio  Abagnatto  (Bagnetto) .  Where- 
fore your  petitioner  prays  that  the  city  of 
New  Orleans,  through  Joseph  A.  Shakes- 
peare, its  mayor,  be  cited  to  appear  and  an- 
twer  this  petition,  and  that,  after  due  pro- 
ceedings had,  there  be  judgment  in  favor  of 
your  petitioner  in  her  aforesaid  capacity,  and 
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aeainst  the  said  city  of  New  Orleans,  for  tha 
sum  of  thirty  thou«  nd  ($30,000)  dollars, 
with  legal  interest  fr  il  the  date  of  the  ver- 
dict of  the  jurv  and  f  the  judgment  of 
court,  and  for  all  costs  of  suit,  and  for  all 
general  and  equitable  relief  needful  herein." 
Citation  having  issued,  the  city  of  New 
Orleans  first  appeared,  and  objected  to  the 
form  of  the  citation,  and,  on  that  objection 
being  overruled,  filed  a  peremptory  excep- 
tion, as  follows :  **  Now,  Into  this  Honorable 
court  comes  the  city  of  New  Orleans,  the 
defendant  herein,  who  files  this  |)eremptory 
exception  to  the  demand  of  the  plaintiff  here- 
in, to  wit :  That  municipal  corporations  of 
this  state  are  not  liable  for  any  other  dam- 
ages done  by  mobs  or  riotous  assemblages, 
except  to  damages  done  to  property.  De- 
fendant prays  that  this  exception  be  main- 
tained, and  the  said  plaintiff's  petition  dis- 
missed." Thu  exceptions  being  overruled, 
the  city  tiled  an  answer,  excepting  to  the 
jurisdiction  of  the  court,  alleging  that  the 
said  Antonio  Abagnatto  was  Iskn  American 
citizen  of  the  state  of  Louisiana,  legally 
naturalized,  which  exception  was  also  over- 
ruled. Thereupon  such*  proceedings  were 
had  that  a  jury  was  impaneled,  the  cause 
tried,  and  a  verdict  rendered  against  the  city 
of  New  Orleans  for  the  sum  of  $5. 000.  Judg- 
ment was  entered  on  the  verdict,  and  the 
city  of  New  Orleans  brought  the  case  to  this 
court  for  review,  assigning  as  error  the  one 
ground  "that  the  court  erred  in  overruling 
the  exception  herein  filed,  wherein  defendant 
excepted  to  the  plaintiff's  petition,  on  the 
ground  that  municipal  corporations  of  this 
state  are  not  liable  for  any  other  damages 
done  by  mobs  or  riotous  assemblages  except 
for  damages  done  to  property. " 

Before  Pardee  and  McCormick,  Circuit 
Judges,  and  Locke.  District  Judge, 

Mr.  E.  A.  O'SulliTan,  for  plaintiff  In 
error: 

Municipal  corporations  are  not  liable  unless 
by  act  of  legislature. 

Dill.  Mun.  Corp.  §  909. 

The  city  acts  in  two  ways — in  its  character 
as  a  corporation  and  in  its  character  as  a  sov- 
ereign. 

The  city  is  not  liable  for  acts  of  its  officers 
deriving  their  authority  from  the  sovereign 
power. 

Stewart  ▼.  New  Orleans,  9  La.  Ann.  461; 
Egerton  v.  Municipalitu  No.  3  of  New  Or- 
leans,  1  La.  Ann.  437;  T^ewis  v.  l^eio  Orleans, 
12  La.  Ann.  190;  Bennett  v.  New  Orleans,  14 
La.  Ann.  120;  Howe  v.  New  Orleans,  12  La. 
Ann.  482;  Neic  Orleans,  M,  d  G.  R.  Co.  ▼. 
New  Orleans,  26  La.  Ann.  478;  W* stern  College 
of  HomcBopnthic  Medicine  v.  Cleveland,  12  Ohio 
St.  877;  Ulrich  v.  St.  Louis,  112  Mo.  188; 
Rusher  v.  Dallas,  83  Tex.  151;  Whitefield  v. 
Paris,  15  L.  R.  A.  783,  84  Tex.  481;  O'Rourk 
V.  Sioux  Falls  (8.  Dak.)  19  L.  R.  A.  789;  Cor- 
reas  v.  San' Francisco,  1  Cal.  452;  T»Ue  v.  New 
Orleans,  25  La.  Ann.  894;  Field,  Damaces,  p. 
83;  Ritz  v.  Austin,  1  Tex.  Civ.  App.  455. 

Municipalities  are  not  human  and  person,  as 
understoo\l  in  article  2315  of  the  Civil  Code, 
and  the  civil  code  is  not  applicable  to  them. 
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Ware  ▼.  Barataria  db  L,  Canal  Oo,  16  Ia. 
170.  85  Am.  Dec.  189;  Bahaua  ▼.  Orleam  Natt, 
Co,  6  La.  461.  25  Am.  Dec.  200. 

Messrs.  Henry  ChlapelUk*  Sambola  A 
Daeroa  and  A.  H.  Leonard*  for  defendant 
in  error: 

The  writers  on  natural  law  speak  of  several 
original  rights;  that  is,  rights  which  one  pos- 
sesses as  human  being,  likewise  called  personal 
rights,  because  inherent  in  every  individual, 
and  at  other  times  called  inalienable,  essential, 
imprescriptible,  primordial  rights.  Such  are 
the  claims  of  protection  to  body,  limbs  and 
health. 

Lieber,  Political  Ethics,  p.  209;  Rousseau, 
Contract  Social,  p.  50;  Locke.  Civil  €k>vern- 
ment;  William  Jones'  Works;  1  Bl.  Com.  127; 
2  Kent,  Com.  pp.  1-14. 

The  treaty  oetween  Italy  and  the  United 
States,  of  February  26, 1871,  guarantees  to  the 
citizens  of  either  nation  in  the  territory  of  the 
other,  "  the  most  constant  protection  and  se- 
curity for  their  persons  and  property;"  and 
further  provides  that  "they shall  enjoy  in  this 
respect  the  same  rights  and  privileges  as  are  or 
shall  be  granted  to  the  natives,  on  their  sub- 
mitting themselves  to  the  conditions  imposed 
upon  the  natives." 

Treaty  of  1871.  art.  8  (17  U.  8.  SUt.  at  L.  p. 
845. 

Under  our  complex  system  of  government, 
federal,  state,  and  municipal,  it  is  the  duty  of 
municipal,  equally  with  state  and  federal,  au- 
thorities to  guard  with  a  jealous  eye  all  of  the 
provisions  of  treaties  made  by  congress,  and  to 
see  that  they  be  not  disregarded,  treated  with 
contempt,  and  openly  violated. 

The  immunity  from  suit  belongs  to  the  gov- 
ernment alone  and  to  the  state;  the  city  does 
not  enjoy  it.  The  defense  therefore  must  be, 
either  that  the  municipality  owes  no  protec- 
tion, or  that  its  failure  to  furnish  it — when 
possessing  the  necessary  power  and  the  knowl- 
edge of  impending  danger — does  not  carry  with 
it  the  obligation  of  compensating  for  such  lack 
of  protection. 

The  city  does  owe  protection. 

La.  Const,  art.  258;  Stat.  1882,  No.  20;  Stat. 
1888,  No.  63. 

Such  plenary  powers  of  police  and  protec- 
tion would  be  nugatorv,  if  the  city,  together 
with  their  enjoyment,  did  not  incur  the  corres- 
ponding duty  towards  any  and  all  persons  who 
should  suffer  damage,  by  reason  of  gross  and 
culpable  neglect  in  their  exercise.  * '  Qui  sentit 
commodvm  sentire  debet  et  onus." 

It  was  indeed  decided  in  1840  that  no  dis- 
tinction as  to  liability  exists  between  corpora- 
tions and  natural  persons  for  the  acts  and 
neglects  of  agents  acting  within  the  scope  of 
their  employment,  and  that  the  responsibility 
of  each  rests  on  the  same  grounds,  in  the  same 
manner  and  to  the  same  extent. 

Ware  v.  Barataria  4b  L.  Canal  Oo,  16  La. 
Ann.  170.  85  Am.  Dec.  189. 

A  few  years  before  it  had  been  decided  that 
the  fault  of  an  agent  of  a  corporation,  within 
the  scope  of  the  objects  of  incorporation,  was 
imputable  to  it. 

Rabaesa  v.  Orleans  Nav,  Co,  6  La.  461,  25 
Am.  Dec.  i?00. 

Is  there  any  reason  why  a  discrimination 
should  exist  between  private  and  political  cor- 
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porations.  both  of  which  are  intellectual  bodies 
created  by  law? 

Rev.  Civ.  Code,  427,  429. 

Municipal  corporations  have  been  brought 
into  court  under  these  identical  articles  of  the 
code  to  respond  in  damages  for  acts  causing 
injury  to  another. 

Houston  V.  BAiee  Jury  of  8t.  Martin,  8  Lol 
Ann.  566;  Me&ary  v.  Ixtfayette,  4  La.  Ann. 
440;  Johnson  v.  MunieipalUu  No.  1  of  New 
Orleans^  5  La.  Ann.  100;  WaUing  v.  Bhrew- 
port,  6  La.  Ann.  660;  MeLatighlin  v.  Munici- 
pality No,  t  of  New  Orleans,  Id.  504;  WUde  v. 
Neu>  Orleans,  12  La.  Ann.  15;  Fennimore  ▼. 
New  Orleans,  20  La.  Ann.  124;  Hojoe  v.  Nem 
Orleans,  12  La.  Ann.  482;  O^NeiU  ▼.  New 
Orleans,  80  La.  Ann.  220,  81  Am.  Rep.  221; 
Weymouth  v.  New  Orleaw,  40  La.  Ann.  344; 
Baumaard  ▼.  I^ew  Orleans^  9  La.  119,  29  Am. 
Dec.  487;  those  y.  New  Orleans^  9  La.  843; 
Cloifus  V.  New  Orfeans,  18  La.  Ann.  276;  Bey- 
noldsT,  Shreteport,  Id.  426;  dtetoart  v.  New  Or- 
leans,  9  La.  461;  Fule  v.  New  Orleans,  25  La. 
Ann.  894;  Bennett  v.  New  Orleans,  14  La.  Ann. 
120;  Pdntehartrain  B.  Co,  v.  New  Orleana,  2fl 
La.  Ann.  162;  Cline  v.  Oreseeni  City  B,  Oo.  41 
La.  Ann.  1081. 

(a)  The  municipality  has  been  held  respon- 
sible in  all  cases  of  neglect  and  omission  of 
duty,  for  such  omission  is  an  act  under  Rev. 
Civ.  Code,  2316;  or,  if  the  duty  be  performed 
in  unskillful  or  imprudent  manner,  not  neces- 
sarily wanton,  willful,  or  malicious. 

Houston  V.  Police  Jury  ofSt,  Martin,  8  La. 
Ann.  566;  Clague  v.  New  Orleans,  supra;  John- 
son V.  Municipality  No,  1  of  New  Orfeans,  5 
La.  Ann.  100;  McLaugKUn  v.  Municipality 
No,  t  of  New  Orleans,  5  La.  Ann.'504;  WaUing 
v.  Shrereport,  Id.  660;  Fennimore  v.  New  Or- 
leans, 20  La.  Ann.  124;  O^NeiU  v.  New  Or- 
leans, supra, 

(b)  In  all  cases  where  an  act.  wanton,  will- 
full  or  malicious,  on  the  part  of  the  ofiBcer  is 
authorized  or  ratified  by  the  corporation,  it 
has  been  relieved  from  rcj^nslbili^. 

McQary  v.  Lafayette,  4  La.  Ann.  440;  Pant- 
charirain  R,  Co.  v.  New  Orleans,  27  La.  Ann. 
162:  Wilde  v.  New  Orleans,  12  La.  Ann.  15; 
Baumgard  v.  New  Orleans,  supra. 

(c)  it  has  been  relieved  from  responsibility 
in  all  cases  of  malicious,  wanton,  or  willful 
act  of  the  officer,  beyond  the  scope  of  his  em- 
ployment, and  not  authorized  or  ratified  by 
the  corporation. 

Stewart  v.  New  Orleans,  9  La.  Ann.  461. 

(d)  In  all  cases  where  the  act  complained  of 
was  properly  executed,  and  within  the  scope 
of  powers,  and  in  the  discretion  of  the  corpo- 
ration. 

Reynolds  v.  Shreveport,  and  Bennett  v.  New 
Orleans,  supra. 

The  true  test  of  liability  here  is  this:  Was  it 
the  duty  of  the  municipal  corporation  to  pre- 
vent (if  it  had  the  means,  power,  and  informa- 
tion) the  (Slaughter  of  the  prisoners  by  the 
mob?  If  it  was  the  city  cannot  escape  liabil- 
ity for  the  culpable  negligence,  carelessness, 
and  derelictions  of  duty  on  the  part  of  her 
agents  and  officers,  since  she  can  only  act 
through  them. 

I  The  prevention  of  crimes,  the  arrest  of  of- 
fenders,  and  the  suppression  of  mobs,  riots, 
and  insurrections  are  the  fixed  and  imperative 
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duties  of  the  police  force  under  the  city  charter 
aod  the  auxiliary  police  board  act. 

Jdknmn  v.  Municipality  No,  1  of  New  Or- 
ieans,  5  La.  Add.  100;  Cline  v.  Crescent  Oity 
R,  Co.  41  La.  Add.  1086;  Bennett  y.  Nevo  Or- 
ieans,  14  La.  Add.  121;  Dill  Mud.  Corp.  g  764. 

The  city  was  mulcted  iD  dauiages  for  the 
negligence  of  the  keeper  of  the  parish  prison 
in  the  performaDce  of  bis  duties,  io  ooDse- 
^luence  of  which  the  slave  of  plaintiff  had 
6x6. 

Johnson  ▼.  Municipality  No,  1  of  New  Or- 
leans, aupra. 

The  corporation  was  held  liable  for  au  In- 
jury caused  by  au  illegal  obstructioD  to  a 
stream,  resultiog  from  Deglect  Id  the  maDage- 
ment  of  a  draw-bridge  by  persons  for  whose 
acts  the  jury  were  responsible. 

Houeton  y.  Police  Jury  of  8t,  Martin,  8  La. 
Ann.  566. 

A  cause  of  action  was  sustained  against  the 
dty  for  the  yalue  of  a  slave  sent  to  prison  for 
•afe-keepine,  and  escapiog  from  the  city 
iruarda  while  working  on  the  streets,  through 
the  negligence  of  the  agents  of  the  city. 

Clague  v.  New  Orleans,  18  La.  Ann.  275; 
Chase  v.  New  Orleans,  9  La.  848. 

In  Walling  v.  Shreceport,  5  La.  Ann.  660,  it 
was  held  that  a  ''corporation  (municipal)  was 
responsible  for  exercising,  through  its  officers, 
in  an  unskillful  and  improper  maDDer,  powers 
▼esied  in  it  by  its  charter." 

McLaughlin  v.  Municipality  No,  $  of  New 
Orleans,  5  La.  Add.  604. 

In  Fennimore  v.  Neto  Orleans,  20  La.  Add. 
124,  the  city  was  held  liable  for  Deglect  to  keep 
the  wharves  Id  good  repair,  whereby  plaiotiff's 
hogsheads  of  sugar  were  lost. 

in  O^NeiU  v.  Neto  Orleans,  80  La.  Ann.  220, 
31  Am.  Hep.  221.  the  city  was  coDdemDed  for 
$1,000  damages  in  an  action  forpersooal  in- 
juries resulting  from  failure  to  keep  the  streets, 
sidewalks,  aud  bridges  Id  a  proper  state  of  re- 
pair. 

It  seems  hard  to  believe  that  the  obligatioDs 
of  the  city.  Id  regard  to  its  twio  depafimeots 
of  police  and  public  works,  should  be  dif- 
fereot. 

It  is  true  that  io  regard  to  property  the  leg- 
islatures Id  msDV  states  have  thought  proper 
to  provide  for  roinpensatioD,  in  cases  of  losses 
or  destruction  by  mobs. 

The  law  is  ripstricted  to  properly.  Heuce 
no  liability  exists,  says  our  learued  oppoDent, 
wheD  the  damage  is  to  life  or  persoD.  I'be 
city  coropeDsates  for  bricks  aDd  mortar,  but 
not  for  blood,  flesh  and  bones.  The  greater 
does  not  include  the  lesser  right,  unless  it  be 
claimed  that  property  is  more  valuable  than 
human  life.  We  are  not  disposed  to  believe 
that  our  system  of  law  presents  such  an 
anomaly. 

Municipal  corporations  in  this  state,  under 
thecompreheDsive  terms  of  articles  2815, 2316, 
•were  liable  for  damage  to  property.  evcD  be- 
fore the  special  Act  or  1855,  wheoever  the  ac- 
tion of  the  mob  was  coupled  with  gross  netrli- 
gence  on  the  part  of  the  city,  and  with  failure 
of  its  agents  to  suppress  the  insurrection, 
though  possessing  the  necessary  power  so  to 
do  with  the  koow ledge  of  the  coDtemplated 
uprising. 

The  establishment  of  the  metropolitan  police 
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force  does  not  release  the  city  of  New  Orleans 
from  the  provisious  of  iliis  Uw. 

Williams  v.  Neic  Orleans,  23  La.  Add.  508. 

The  liability  of  cities  aDd  towDs  under  the 
provisioD  of  this  statute  is  no  loDger  ao  open 
question. 

Folsom  Bros.  y.  New  Orleans,  28  La.  Ann. 
936. 

It  is  a  wise  and  salutary  law,  as  it  concerns 
the  whole  community,  to  preveDt  the  wanton 
destruction  of  private  property  by  mobs. 

Fauvia  y.  Mew  Orleans^  20  La.  Add.  411; 
Fortunicfi  v.  New  Orleans,  14  La.  Add.  115. 

Id  two  cases  it  was  hlDted  by  the  supreme 
court  that  the  liability  of  muDiclpalities  for 
destructioD  of  property  by  mobs  existed  inde- 
pcDdeDtly  of  the  special  statutes  of  1855. 

State  v.  New  Orleans,  32  La.  Add.  716:  Gline 
y.  Orescent  City  R,  Co.   41  La.  Ann.  1036. 

LimitiDg  our  iuquiry  more  particularly  to 
cases  of  loss  of  humau  life  at  the  haods  of  a 
mob,  we  fiDd  the  principle  of  muoicipal  lia- 
bility, which  is  both  equitable  and  necessary 
for  the  welfare  of  society,  to  be  of  quite  re- 
spectable origiu. 

It  was  ODe  of  the  laws  of  CaDute  the  DaDe, 
subsequently  recoguized  by  his  SaxoD  succes- 
sors, from  whom  comes  the  commoo  law,  that 
wheD  aoy  persoD  was  killed,  aDd  the  stayer 
had  escaped,  the  ville  should  pay  forty  marks 
for  his  death,  and  if  it  could  not  bie  raised 
in  the  ville,  thcD  the  hundred  should  pay  it. 

Coming  down  to  the  Norman  kings  the  Stat- 
ute of  Wmchester  coutaiDS  similar  provisioDs 
touchiDg  the  crimes  of  robbery,  murder,  aod 
arsoD. 

The  subsequeDt  statute  passed  under  Queeo 
Elizabeth,  the  Riot  Act.  iiDder  King  George 
I.,  aDd  Statutes  7  aud  8  Geortre  IV.,  show  a 
police  system  Id  EnglaDd  coeval  with  its  laws. 

1  Reeve,  History  of  English  Law,  17.  213; 
Darlington  v.  New  York,  31  N.  Y.  187.  88  Am. 
Dec.  248. 

Similar  laws  Id  regard  to  humaD  life  have 
becD  passed  in  Kansas,  Alabama,  and  other 
states. 

Atchison  v.  Twine,  9  Kan.  358;  Dale  County 
y.  Gnnler,  46  Ala.  118;  Luke  v.  Calhoun 
County,  52  Ala.  115. 

Pardee,  Circuit  Judge,  delivered  the  opin- 
ion of  the  court: 

The  treaty  between  the  kingdom  of  Italy 
aDd  the  Uoited  States  proclaimed  November 
23,  1871,  guarnutees  to  the  citizeDs  of  either 
DatioD  Id  the  territory  of  the  other  "the 
most  constant  protection  and  security  for 
their  persons  and  property,"  and  further  pro- 
vides that  **they  shall  enjoy  in  this  respect 
the  same  rights  and  privileges  as  are  or  shall 
be  granted  to  the  natives  on  their  submittiDg 
themselves  to  the  conditioDs  imposed  upon 
the  Datives."  Treaty  of  1871,  article  8  (17 
Stat,  at  L.  845).  This  treaty  applies  to  this 
case  odIv  so  far  as  to  require  that  the  rights 
of  the  plaintiff  shall  be  adjudicated  and  de- 
termined exactly  the  same  as  if  she  were,  and 
her  deceased  son  had  been,  a  native  citizen 
of  the  United  States. 

The  constitution  of  the  state  of  Louisiana 
provides  as  follows:  **The  citizens  of  the 
city  of  New  Orleans  or  any  political  corpo- 
ration which  may  be  created  within  its  lim- 
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its  shall  hare  the  right  of  appointing  the 
several  public  officers  necessary  for  the  ad- 
ministration of  the  police  of  said  city,  and 
pursuant  to  the  mode  of  election  which  shall 
be  provided  by  the  general  assembly.^  La. 
Const.  1879,  art.  258. 

''The  maintenance  and  support  of  persons 
confined  in  the  parish  of  Orleans  upon  charges 
or  conviction  for  criminal  offenses  shall  be 
under  the  control  of  the  city  of  Kew  Or- 
leans."   Id.  art.  147. 

The  charter  of  the  city  of  New  Orleans 
"  Creates  all  the  inhabitants  of  the  parish  of 
Orleans,  as  now  bounded  by  .  .  .  as  a  body 
corporate,  and  establishes  them  as  a  political 
corporation  by  the  name  of  the  'city  of  New 
Orleans, '  with  the  following  powers,  and  no 
more :  It  shall  have  a  seal  and  may  sue  and 
be  sued.  .  .  .  [Section  1.1  The  council 
shall  have  power,  and  it  shall  be  their  duty, 
to  pass  such  ordinances,  and  to  see  to  their 
faithful  execution  as  may  be  necessary  and 
proper  to  preserve  the  peace  and  good  order 
of  the  city ;  .  .  .  to  organize  and  pro- 
vide an  efficient  police.  .  .  .  [Section 
7.]  The  council  shall  also  have  power  .  .  . 
to  establish  jails,  houses  of  refuge  and  re- 
formation and  correction,  and  make  regula- 
tions for  their  government,  and  to  exercise 
a  general  police  power  in  the  city  of  New 
Orleans.  [Section  8.  j  The  mayor  shall  keep 
his  office  at  the  city  hall ;  .  .  .  shall  see 
that  the  laws  and  ordinances  within  the  lim- 
its of  the  city  of  New  Orleans  be  properly 
executed ;  .  .  .  shall  be  ex-officio  justice 
and  conservator  of  the  peace.  .  .  .  [Sec- 
tion 19,  r  Acts  1882,  No.  20,  p.  14. 

The  Act  of  the  legislature  of  Louisiana 
(passed  in  1888)  creatiog  the  police  board 
of  the  city  of  New  Orleans  preserves  to  the 
mayor  of  the  city  of  New  Orleans  the  power, 
as  the  commander  in  chief  of  the  police  force, 
to  issue  such  orders  as  may  be  necessary  and 
proper  for  the  preservation  of  the  peace  in 
the  city  of  New  Orleans,  and  in  said  act  it 
was  declared  that:  "It  is  hereby  made  the 
duty  of  the  police  forc^  at  all  times  of  the 
day  and  night,  and  the  members  of  such  force 
are  thereunto  empowered,  to  especially  pre- 
serve the  public  peace,  to  prevent  crimes, 
detect  and  arrest  offenders,  suppress  riots, 
mobs  and  insurrections,  disperse  unlawful 
or  dangerous  assemblages  which  obstruct  the 
free  passage  of  public  streets,  sidewalks, 
squares  and  places,  protect  the  rights  of  per- 
sons and  property,"  etc.  Acts  1888,  No.  68, 
p.  64. 

The  city  of  New  Orleans,  by  her  plead- 
ings, admits  the  gross  negligence  charged  in 
the  petition  in  the  performance  of  the  duties 
devolving  upon  the  municipality  under  the 
constitution  and  laws  of  the  state  above  re- 
ferred to,  whereby  Abagnatto  lost  his  life 
at  the  hands  of  a  mob  while  in  the  custody 
of  the  law ;  and  the  question  presented  in 
this  case  is  whether,  on  such  admission  of 
facts,  the  city  can  be  held  liable  in  damaj^es. 
It  is  well  settled  that  at  common  law  no  civil 
action  lies  for  injury  to  a  person  which  re- 
sults in  his  death.  Mobile  L,  Ins.  Co.  v. 
Brame,  95  U.  S.  754-756,  24  L.  ed.  580-582 ; 
Denniek  ▼.  Central  E,  Co.  of  Nevo  Jersey^ 
108  U.  S.  11,  21,  20  L.   ed.   489,  443;    m 
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HarrMmrg,  119  U.  S.  19^214,  80  L.  ed.  868- 
862.  The  rule  is  the  same  under  the  civil 
law,  according  to  the  decisions  of  the  Louisi- 
ana supreme  court.  Huhgh  v.  New  Orleans 
d:  C.  Ji.  Go,  6  La.  Ann.  495,  54  Am.  Dec 
565 ;  Hermann  v.  New  Oi'leam  A  G.  R.    Co, 

11  La.  Ann.  5.  In  the  absence  of  a  statute 
giving  a  remedy,  public  or  municipal  corpo- 
rations are  under  no  liability  to  pay  for  the 
property  of  individuals  destroyed  by  moba 
or  riotous  assemblages.  AddisoUt  Torta^ 
1805 ;  Dill.  Mun.  Corp.  §  959. 

In  the  case  of  State  v.  New  Orleans,  109^ 
U.  S.  285,  27  L.  ed.  936,  the  Supreme  Court 
of  the  United  States  held  that  the  right  U> 
demand  reimbursement  from  a  municipal 
corporation  for  damages  caused  by  a  mob  ia 
not  founded  on  contract.  It  is  a  statutory 
right,  and  may  be  given  or  taken  away  at 

gleasure.  In  the  same  case,  Mr,  Justice 
radley,  concurrinu,  said:  "I  concur  in. 
the  judgment  of  this  case,  on  the  special 
ground  that  remedies  against  municipal  bod- 
ies for  damages  caused  by  mobs  or  other 
violators  of  law,  unconnected  with  the  mu- 
nicipal government,  are  purely  matters  of 
legislative  policy,  depending  on  positive 
law,  which  may  at  any  time  be  repealed  or 
modified,  either  before  or  after  the  damage 
has  occurred,  and  the  repeal  of  which  causea 
the  remedy  to  cease.  In  giving  or  withhold- 
ing remedies  of  this  kind,  it  is  simply  a 
question  whether  the  public  shall  or  shall 
not  indemnify  those  wno  sustain  losses  froo^ 
the  unlawful  acts  or  combinations  of  individ- 
uals ;  and  whether  it  shall  or  shall  not  do  so 
is  a  matter  of  legislative  discretion,  just  aa 
it  is  whether  the  public  shall  or  shall  not 
indemnify  those  who  suffer  losses  at  the 
hands  of  a  public  enemy,  or  from  intestine 
commotions  or  rebellion." 

If  this  be  the  rule  with  regard  to  the  lia- 
bility of  municipal  corporations  for  damagea 
to  property  committed  by  mobs  or  riotoua 
assemblages,  a  fortiori  it  must  be  the  rule 
with  regard  to  the  liability  of  municipal 
corporations  for  damages  resulting  in  the 
loss  of  life  from  the  acts  of  mobs  or  riotoua 
assemblages.  The  reason  of  the  rule  is  ob- 
vious. Actions  to  recover  from  municipal 
corporations  damages  resulting  from  the  acta 
of  mobs  and  riotous  assemblages  are  actiona 
to  hold  such  corporations  liable  in  damagea 
for  a  failure  to  preserve  the  public  peace. 
The  preservation  of  the  public  peace  pri- 
marily devolves  upon  the  sovereign.  Under 
our  system  of  government,  the  state  is  that 
sovereign.  United  States  v.  Crtiikihank,  93 
U.  S.  542-553,  23  L.  ed.  588-591 ;  Western. 
College  of  Homeopathic  Medicine  t.  CXeveland^ 

12  Ohio  St.  877. 

When,  by  the  action  of  the  state,  a  munic- 
ipal corporation  is  charged  with  the  pre- 
servation of  the  peace,  and  empowered  to  ap- 
point police  boards  and  other  agencies  to  that 
end,  the  corporation  pro  tanto  is  charged 
with  governmental  functions  in  the  public 
interest  and  for  public  purposes,  and  is  en- 
titled to  the  same  immunity  as  the  sovereign 
granting  the  power  for  negligence  in  preserv- 
ing the  public  peace,  imlesssuch  liabiliiy  ia 
expressly  declared  by  the  sovereign.  This- 
proposition  ia  so  well  recognized  ithat  not. 
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a  well-coDsldered,  adjudicated  case  can  be 
found  in  the  books  wbere,  in  the  absence  of 
an  express  statute,  any  municipality  has  been 
held  liable  for  the  neglect  of  its  officers  to 
preserve  the  peace.  In  the  case  of  Watem 
GoUege  of  Bomeopfithie  Medicine  ▼.  CUneland, 
tujyra,  it  was  said : 

''It  is  the  duty  of  the  state  government  to 
secure  to  the  citizens  of  the  state  the  peace- 
ful enjoyment  of  their  property  and  its  pro- 
tection from  wrongful  and  violent  acts.  For 
the  proper  disoharge  of  this  duty,  power  is 
delegated  in  different  modes.  One  of  these 
is  the  establishment  of  municipal  corpora- 
tioDS.  Powers,  and  privileges  are  also  con- 
ferred upon  municipal  corporations  to  be  ex- 
ercised for  the  benefit  of  the  individuals  of 
whom  such  corporations  are  composed,  and, 
in  connection  with  these  powers  and  privi- 
leges, duties  are  sometimes  specifically  im- 
posed. It  is  obvious  that  there  is  a  dis- 
tiuction  between  those  powers  delegated  to 
municipal  corporations  to  preserve  the  peace 
and  protect  persons  and  property  when  they 
are  to  be  exercised  by  legislation  or  the  ap- 
pointment of  proper  ofl^cers,  and  those  pow- 
ers and  priTileges  which  are  to  be  exercised 
for  the  improvement  of  the  property  com- 
prised within  the  limits  of  the  corporation 
and  its  adaptation  for  the  purposes  of  resi- 
dence and  business.  As  to  the  first,  the  mu- 
nicipal corporation  represents  the  state;  as 
to  the  second,  the  municipal  corporation 
represents  the  pecuniary  and  proprietary  in- 
terest of  the  individuals,  aa  to  the  first, 
responsibility  for  acts  done  or  omitted  is 
governed  by  the  same  rule  of  responsibility 
which  applies  to  like  delegations  of  power ; 
as  to  the  second,  the  rules  which  govern  the 
responsibility  of  individuals  are  properly 
applicable." 

The  exemption  of  municipalities  from  lia- 
bility to  suits  for  damages  for  the  negligence 
of  officers  and  agents  in  the  execution  of  the 
jTovemmental  functions  granted  by  the  state, 
Id  the  public  interest,  and  in  the  absence  of 
statutory  liability,  is  recognized  in  Louisi- 
ana, as  shown  bv  the  decisions  of  the  su- 
preme court  of  the  state  in  Egerton  y.  Mu- 
nicipaliiy  No  S  of  New  Orleans,  1  La.  Ann. 
437 ;  Stewart  v.  New  Orleans,  9  Ja.  Ann.  461 ; 
Lewis  V.  New  Orleans,  12  La.  Ann.  190; 
Bennett  ▼.  New  Orleans,  14  La.  Ann.  120; 
Howe  V.  New  Orleans,  12  La.  Ann.  i82 ;  New 
Orleans,  M,  d  0.  R,  Co.  v.  New  Orleans,  26 
La.  Ann.  478, — although  Johnson  v.  Muniei- 
polity  No.  1  of  New  Oilcans,  6  La.  Ann.  100 ; 
dague  v.  New  Orleans,  13  La.  Ann.  275, 
and  Chase  v.  New  Orleans^  9  La.  348,  are 
apparently  to  the  contrary.  The  Louisiana 
cases,  as  well  as  those  of  other  states,  are  very 
ably  reviewed,  and  the  whole  matter  dis- 
cussed, in  a  well-considered  opinion  of  the 
learned  judge  of  the  eastern  district  of  Louis- 
iana in  the  case  of  Monasterio  v.  New  Orleans 
recently  decided,  68  Fed.  Rep.  — .  It  fol- 
lows, therefore,  that  in  order  to  recover  dam- 
age against  the  city  of  New  Orleans  for  the 
taking  of  human  life  by  a  mob  in  said  city, 
no  matter  what  the  negligence  of  the  city 
officials  may  have  been,  there  must  be  a  stat- 
ute of  the  state  of  Louisiana  expressly  or  by 
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necessary  implication  giving  a  lemedy  in 
such  cases. 

Section  2458  of  the  Revised  Statutes  of 
Louisiana  reads  as  follows:  **The  different 
municipal  corporations  in  this  state  shall  be 
liable  for  the  damages  done  to  property  by 
mobs  or  riotous  assemblages  in  their  respec- 
tive limits." 

And  article  2815,  Rev.  Civil  Ck>de,  as  last 
amended,  reads  as  follows:  ** Every  act 
whatever  of  man  that  causes  damage  to  an- 
other obliges  him  by  whose  fault  it  happened 
to  repair  it.  The  right  of  this  action  shall 
survive  in  case  of  death  in  favor  of  the  minor 
children  and  widow  of  the  deceased  or  cither 
of  them,  and  in  default  of  these  in  favor  of 
the  surviving  father  or  mother,  or  either  of 
them  for  the  space  of  one  year  from  the  death. 
The  survivors  above  mentioned  may  also  re- 
cover the  damages  sustained  by  them  by  the 
death  of  the  parent  or  child  or  husband  or 
wife  as  the  case  may  be." 

Article  2316,  Id. ,  reads  as  follows :  "Ev- 
ery person  is  responsible  for  the  damage  he 
occasions  not  merely  by  his  act,  but  by  his 
negligence,  bis  impruaence,  or  his  want  of 
skill." 

And  article  2817 :  **  We  are  responsible  not 
only  for  the  damas^e  caused  by  our  own  act, 
but  for  that  which  is  caused  by  the  act  of 
persons  for  whom  we  are  answerable,  or  of 
the  things  which  we  have  in  our  custody." 

It  is  not  seriously  contended  in  this  case 
that  article  2453  of  the  Revised  Stotutes  of 
the  state  warrants  the  maintenance  of  the 
present  suit,  or  fixes  any  liability  uoon  the 
city  of  New  Orleans  because  of  the  (ieath  of 
Abagnatto  at  the  hands  of  a  mob,  as  recited 
in  the  petition.  As  we  consider  the  statute 
and  the  fact  of  its  existence  on  the  statute 
book,  it  goes  rather  to  deny  the  right  to  re- 
cover  in  this  case  than  to  support  it,  for  it 
shows  clearly  that  in  the  legislative  mind  the 
statute  was  necessary  to  fix  liability  upon 
municipal  corporations  for  damages  to  prop- 
erty done  by  mobs;  and  the  limitation  of 
the  right  to  recover  damages  to  property  only 
shows  a  clear  legislative  intent  that  beyond 
property,  and  for  life  or  limb,  municipal 
corporations  should  not  be  responsible.  The 
entire  right  of  the  plaintiff  in  error  to  re- 
cover damages  must  then  be  based  upon  ar- 
ticle 2815  and  the  subsequent  articles  of  the 
Civil  Code,  above  quoted.  Article  2815,  as 
originally  adopted,  was  as  follows :  ** Every 
act  whatever  of  man  that  causes  damage  to 
another  obliges  him  by  whose  fault  it  hap- 
pened to  repair  it." 

It  was  under  this  article  that  the  decision 
in  Huhgh  v.  New  Orleans  <fi  C.  B.  Co.,  supra, 
was  rendered,  holding  that  an  action  for  dam- 
Ages  caused  by  the  homicide  of  a  free  human 
being  cannot  be  maintained.  In  regani  to 
the  articles  the  court  says :  **  The  provisions 
of  this  article,  however  general  and  compre- 
hensive its  terms  may  be,  are  found  more 
than  once  recited  in  terms  equally  general 
and  comprehensive  in  the  laws  oi  the  15th 
title  of  the  7th  Partida.  The  article  was  in- 
serted  in  the  Code  of  1809,  at  a  time  when 
the  Spanish  laws  were  in  force.  It  was  put 
and  retained  to  this  time  in  the  code,  not  for 
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the  purpose  of  making  any  change  in  the 
law,  but  because  it  was  a  principle  which 
was  in  its  proper  place  in  a  code ;  a  princi- 
ple which  would  be  equally  recognized  as  a 
necessary  conservative  element  of  society, 
and  equally  obligatory,  whether  it  was  form- 
ally enacted  in  a  code  or  not.  .  .  .  Mer- 
in,  in  giving  his  conclusions  before  the 
court  of  cassation,  in  the  Case  of  Michel, 
Reynier  et  cU,,  respecting  the  article  1882  olf 
the  Code  Napoleon,  which  is  identical  with 
the  article  2294  of  our  Code,  says:  'The 
principle  laid  down  in  article  1882  is  not 
new.  It  is  drawn  from  the  natural  law ;  and, 
long  before  the  Napoleon  Code,  the  Roman 
laws  had  solemnly  proclaimed  it.  Long  be- 
fore that  code,  the  French  laws  had  recog- 
nized and  assumed  its  existence. '  " 

We  understand  from  this  that  the  article 
of  the  civil  code  in  question  was  not  an  in- 
novation of  the  civil  law,  in  force  in  the 
state,  introducinfi;  new  principles  and  es- 
tablishing new  duties  and  responsibilities 
which  did  not  before  exist.  It  is  a  part  of  a 
system  of  laws,  and  controlling  only  where, 
under  general  principles,  it  is  applicable  to 
the  facte  and  liabilities  of  a  particular  case. 
We  have  shown  that  the  article  was  not  en- 
forceable when  the  "act  whatever  of  man" 
resulted  in  death,  until  the  statute  so  de- 
clared, and  this  because  of  the  intervention 
of  other  equally  well -recognized  principles 
of  law.  To  make  it  applicable  in  case  of 
death  through  negligence,  the  Legislature  of 
1855  amended  the  article  by  adding  thereto 
as  follows:  ^'The  right  of  this  action  shall 
survive  in  case  of  death  in  favor  of  the  minor 
children  and  widow  of  the  deceased  or  either 
of  them,  and  in  default  of  these  in  favor  of 
the  surviving  father  and  mother  or  either  of 
them  for  the  space  of  one  year  from  the 
death."    Acts  1855,  No.  228,  p.  270. 

As  thus  amended,  the  scope  of  the  article 
was  still  too  narrow  to  permit  the  recovery 
of  other  damages  than  such  as  the  deceased 
himself  would  have  had  had  he  survived  the 
injury  {Vredenburg  v.  BeJuin,  88  La.  Ann. 
627)  ;  and  therefore  the  article  was  again 
amended  and  re-enacted,  adding  thereto  as 
follows:  **The  survivors  above  mentioned 
may  also  recover  the  damages  sustained  by 
them  by  the  death  of  the  parent  or  child  or 
husband  or  wife  as  the  case  may  be."  Acts 
1884,  p.  94. 

Neither  the  Amendment  of  1855  nor  that 
of  1884  enlarges  the  scope  of  the  article  as 
to  the  persons  who  may  be  held  liable  for 
negligence.  The  amendments  go  no  further 
than  to  provide  for  a  limited  survival  of  the 
action  and  an  enlarged  rule  of  damages.  The 
article  is  applicable  now  to  the  same  per- 
sons, and  to  no  others,  as  before  amendment ; 
and  if,  before  amendment,  it  could  not  be 
applied  so  as  to  hold  a  municipal  corpora- 
tion liable  for  damages  resulting  from  the 
acts  of  mobs  and  riotous  assemblages,  it  can- 
not be  so  applied  now.  Before  this  amend- 
ment, it  declared  well-known  principles  of 
the  civil  law,  but  not  all  of  them,  and  it 
controlled  in  cases  where  the  application  of 
other  well-known  rules  and  principles  did 
not  deny  the  action  or  defeat  recovery.  As 
amended,  it  should  have  the  same  construe 
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tion  and  be  given  the  same  force.  Before 
the  Act  of  1855,  it  was  not  contended,  nor 
could  it  have  been  successfully  contended, 
that  the  article  was  applicable  as  against  a 
municipal  corporation  to  recover  damages 
to  either  person,  life,  or  property  resulting 
from  the  acts  of  mobs  and  riotous  assem- 
blages. For  these  reasons,  we  are  clear  that 
neither  expressly  nor  by  implication  does  it 
now  give  a  remedy  in  damages  against  a 
municipal  corporation  for  negligence  in  pre- 
serving the  public  peace  resiriting  in  the  loss 
of  life  by  the  acts  of  a  mob.  As  we  lind  no 
law  of  the  state  of  Louisiana  giving  a  rem- 
edy in  damages  against  a  municipal  corpora- 
tion for  the  acts  done  by  a  mob  resulting  in 
the  loss  of  human  life,  we  are  compelled  to 
reverse  the  judgment  of  the  court  below. 

In  the  exceedingly  able  and  interesting 
brief,  showing  great  industry  and  research, 
presented  to  this  court  by  the  learned  counsel 
lor  the  defendant  in  error,  it  is  said  :  *'The 
question  here  presented  is  not  a  street  fight 
or  murder,  without  any  premonition  on  tlie 
part  of  the  city  authorities,  and  without 
culpable  neglect  in  the  discharge  of  their 
duties ;  nor  is  tt  the  case  of  a  police  force, 
in  its  attempt  to  quell  an  insurrection,  being 
overpowered  by  a  mob.  But,  on  the  con- 
trary, we  have  the  extraordinary  spectacle 
of  a  mob  organizing  in  a  city  of  a  quarter 
million  inhabitants,  to  the  knowledge  of  the 
authorities,  and  without  any  effort  to  dis- 
perse them ;  marching  down  the  streets  for 
a  distance  of  a  mile,  armed,  and  in  broad 
daylight;  taking  possession  of  a  city  build- 
ing, and  killing  its  inmates,  for  an  hour  or 
more,'  and  until  their  thirst  for  blood  was 
satiated, — a  deed  unparalleled  and  unheard 
of  in  the  history  of  the  world. " 

Before  entering  judgment,  we  feel  called 
to  say  that  we  exceedingly  regret  that  the 
conclusions  of  the  learned  counsel  on  the  law 
of  the  case  as  otherwise  discussed  in  their 
brief  are  not  as  well  founded  as  is  their  just 
indignation  in  considering  the  facts ;  and  we 
think  it  proper,  in  view  of  the  well-known 
facts  attending  the  Italian  lynching  in  the 
city  of  New  Orleans  in  1891,  to  reproduce 
part  of  what  was  so  well  said  bv  the  Supreme 
Court  of  the  United  States  in  fcr  parte  WaU, 
107  U.  S.  265-274,  27  L.  ed.  552-556,  in  re- 
gard to  lynching:  **It  is  not  a  mere  crime 
against  the  law ;  it  is  much  more  than  that. 
It  is  the  prostration  of  all  law  and  govern 
ment ;  a  defiance  of  the  laws ;  a  resort  to  the 
methods  of  vengeance  of  those  who  recognize 
no  law,  no  society,  no  government.  Of  all 
classes  and  professions,  the  lawyer  is  most 
sacredly  bound  to  uphold  the  laws.  He  is 
their  sworn  servant ;  and  for  him,  of  all  men 
in  the  world,  to  repudiate  and  override  the 
laws,  to  trample  them  under  foot,  and  to 
ignore  the  very  bands  of  society,  argues 
recreancy  to  his  position  and  office,  and  sets 
a  pernicious  example  to  the  insubordinate 
and  dangerous  elements  of  the  body  politic. 
It  mani^sts  a  want  of  fidelity  to  the  system 
of  lawful  government  which  he  has  sworn  to 
uphold  and  preserve.  Whatever  excuse  may 
ever  exist  for  the  execution  of  lynch  law  in 
savage  or  sparsely  settled  districts.  In  order 
to  oppose  the  ruffian  elements  which  the  or- 
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dinary  administration  of  law  is  powerless  to 
<»ntrol,  it  certainly  has  do  excuse  in  a  com- 
'munity  where  the  laws  are  duly  and  regu- 
larly administered." 


TJu  judgment  of  the  Oircuit  Court  is  reversed^ 
and  the  case  is  remanded,  with  instructions 
to  maintain  the  exception  of  non-liability^ 
and  dismiss  the  plaintiiB^'s  petition. 
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1.  There  is  no  t«.lring  of  property  of 
a  rallroa.d  company  by  reason  of  the 
hindrance  and  harden  imposed  by  the 
oroBBing  of  Its  tracks  by  a  street  railway,  which, 
in  exercising  the  pubUo  easement,  is  laying  its 
tracks  along  the  street. 

H.  A  street  rail^ray  eompany  need  not 
pay  compensation  to  a  railroad  company 
for  the  privilege  of  intersecting  the  railroad 
tnoks  where  they  croas  a  street,  if  It  makes  the 
croeting  as  passable  as  it  was  before,  or  as  nearly 
so  as  piracticable. 

(November  1J8, 18M.) 

APPEAL  by  defendant  from  an  order  of  the 
Circuit  uourt  for  Lake  County  granting 
a  temporary  injunction  restraining  defendant 
from  interfering  with  plaintiff's  building  Its 
«oad  across  defendant's  traclLS.    Affirmed. 
The  facts  are  stated  In  the  opinion. 
Messrs.  H.  S.  Bontell  and  E.  D.  CHim« 
packer   for  appellant. 
Messrs,  Olds  A  €hifllB  for  appellee. 

HcCabe*  J.,  delivered  the  opinion  of  the 
•court: 

This  is  an  appeal  from  an  interlocutory 
•order  granting  a  temporary  in  j  unction  against 
the  appellant  interfering  with  or  preventing 
the  appellee  from  laying  its  railway  con- 
nections over  and  across  tiie  roadbed  and 
right  of  wav  of  said  appellant  at  the  points 
where  appellant's  tracks  and  railway  cross 
the  following  streets,  namely:  Hohman 
street,  GostHn  street,  and  Oak  street,  in  the 
•city  of  Hammond,  Ind.  ;  ForsyUi  avenue,  in 
the  city  of  East  Chicago,  Ind.  ;  and  Indiana 
Boulevard,  a  public  nigh  way  nearly  south 
^f  Whiting,  Ind., — where  the  tracks  of  ap- 
pellee would,  if  connected,  cross  the  said 
tracks  of  appellant. 

It  is  assigned  for  error  that  the  complaint 
does  not  state  sufficient  facts,  and  that  the 
court  erred  in  granting  the  temporary  in- 
juQction.  It  appears  from  the  complaint  that 
the  appellee  is  a  corporation  organized  under 
the  laws  of  this  state  providing  for  the  in- 
^rporation  of  street-railway  companies  (2 
Boms'  Rev.  8Ut.  18M,  §§  5460-5465 ;  Rev. 
^t.  1881,  8^  4148-4155),  and  that  in  the 
year  1898  it  secured  from  the  mayor  and  com- 
mon council  4rf  the  city  of  Hammond,  Ind. , 

HonL—Whlle  tke  above  decision  is  on  a  very 
iBponsaC  question  of  railroad  law  it  seems  to  be 
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by  ordinance  duly  enacted,  a  franchise  per- 
mitting it  to  use  certain  streets  in  said  city» 
among  which  are  the  streets  already  named, 
for  the  purpose  of  constructing  thereon  a 
street  railway  to  be  operated  by  electricity, 
with  all  the  necessary  appliances;  that  in 
said  year  last  named  the  appellee  also  secured 
from  the  citv  of  East  Chicago,  Ind.,  then  an 
incorporated  town,  and  since  incorporated  as 
a  city  by  ordinance  duly  enacted,  a  franchise 
granting  to  appellee  the  right  and  privilege 
to  use  certain  streets  in  said  town— among 
them  being  Forsyth  avenue,  above  named — 
for  the  purpose  of  constructing  thereon  its 
said  electric  street  railway ;  that  in  the  same 
year  it  secured  from  the  board  of  commis- 
sioners of  Lake  county,  in  said  state,  by 
ordinance  duly  adopted,  a  franchise  and 
license  granting  it  the  right  to  use  certain 
public  highways  of  said  county,  among 
which  is  Indiana  boulevard,  for  the  purpose 
of  constructing,  maintaining,  and  operating 
thereon  its  said  electric  street  railway,  all  (» 
which  licenses  and  franchises  were  duly  ac- 
cepted by  appellee,  and  it  gave  bond  in  the 
sum  of  $10,000  to  each  of  said  municipal 
corporations,  conditioned  that  it  would  save 
them  harmless  on  account  of  any  negligence 
of  appellee  in  the  construction  or  operation 
of  its  said  street  railway;  that'  the  purpose 
of  appellee,  and  the  purpose  of  its  incorpora- 
tion, was  and  is  the  construction  and  opera- 
tion of  an  electric  street  railway  in  the  said 
town  (now  city)  of  East  Chicago,  and  through 
the  said  city  of  Hammond,  Ind. ,  over  certain 
public  highways  of  the  said  county  of  Lake, 
to  and  tiirough  the  village  of  Whiting,  in 
said  county,  and  thence  over  certain  publio 
highways,  the  right  to  use  which  had  been 
granted  by  the  said  board  of  commissioners, 
as  before  stated,  to  the  state  line  between  the 
states  of  Indiana  and  Illinois  and  a  point  on 
the  said  Indiana  boulevard  near  the  village 
of  Roby;  that  It  has  constructed  its  said 
street  railway,  with  all  its  attachments  and 
appurtenances,  with  the  exception  of  certain 
railroad  crossings  at  points  where  its  said  line 
of  railway  crosses  the  tracks  of  steam  rail- 
road companies  upon  said  public  highways 
hereinafter  mentioned ;  that  it  has  been  and 
now  is  operating  all  that  portion  of  its  said 
railway  in  the  city  of  Hammond  lying  south 
of  the  Michigan  Central  Railroad  tracks  in 
said  city,  being  about  two  miles  in  length, 
and  its  entire  line  is  completed  from  the 
Michigan  Central  Railroad  traclLS  in  said  city 
of  Hammond  to  and  through  the  said  city  of 
East  Chicago,  with  the  exception  of  the  rail- 
road crossings  before  mentioned;  that  the 
appellant  is  a  corporation  operating,  by  steam 
power,  a  line  oi  railway  from  the  city  of 
Chicago,  111.,  into  said  county  of  I^ake,  in 
the  state  of  Indiana,  passing  through  said 
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city  of  Hammond,  the  said  city  of  East  Chi- 
cago, aDd  the  said  village  of  Whiting;  that 
the  railroad  tracks  of  said  appellant  cross 
the  said  Hohman  street,  Oostlin  street,  and 
Oak  street,  in  said  city  of  Hammond,  and 
the  said  Forsyth  avenue,  in  the  city  of  East 
Chicago,  as  nearly  as  may  be,  at  right  angles, 
and  the  said  Indiana  boulevard  at  a  point 
near  and  south  of  the  said  village  of  Whit- 
ing, in  A  direction  nearly,  if  not  quite,  at 
ri^ht  angles ;  that  the  tracks  of  said  stt^et 
railway  are  laid  upon,  along,  and  lengthwise 
with  the  said  streets  and  public  highways 
aforesaid,  and  when  completed,  by  the  con- 
struction of  connections  or  crossings  over  the 
tracks  of  said  appellant,  it  will  cross  the 
said  appellant's  railway  tracks  at  all  points 
where  they  cross  the  said  streets  and  public 
highways;  that  appellant  had  refused  to 
permit  the  said  street-railway  company  to 
connect  its  said  railway  tracks  by  construct- 
ing proper  railroad  crossings  and  connections 
where  the  tracks  of  appellee  cross  the  tracks 
of  the  appellant  as  aforesaid,  unless  appellee 
will  enter  into  a  contract  with  appellant 
agreeing  to  certain  requirements  demanded 
by  appellant,  covering  the  expense  of  main- 
taining gates  and  flagmen  at  said  points,  and 
the  future  construction  by  appellee,  at  its 
own  expense,  of  certain  dfevices,  commonly 
known  as  ''interlocking  switches,"  which 
may  in  future  be  demanded,  and  will,  un- 
less restrained,  prevent,  by  force,  the  con- 
struction of  said  crossings,  and  has  threatened 
to  and  will  tear  up  and  remove,  by  force,  any 
crossines  or  connections  at  said  points  across 
its  said  railway  tracks,  which  appellee  may 
succeed  in  constructing  thereat;  that,  by 
force,  appellant  has  made  it  impossible  for 
appellee  to  operate  its  said  street  railway  be- 
tween the  said  city  of  Hammond  and  the  said 
city  of  East  Chicago,  and  appellee  cannot  so 
operate  its  said  street  railway  to  connect  any 
of  said  cities  or  villages  aforesaid  until  said 
tracks  are  connected  and  crossings  laid  over 
the  tracks  of  appellant  at  the  points  afore- 
said ;  that  appellee  has  a  large  force  of  men 
ready  to  construct  and  lay  the  said  crossings, 
and  IS  now  ready  and  waitine  to  operate  its 
said  road,  except  the  laying  of  the  said  tracks 
across  the  appellant's  tracks;  that  in  the 
connection  or  its  said  railway  tracks,  and  the 
laying  of  said  crossings  aforesaid,  appellee 
does  not  propose,  nor  has  it  proposed,  desired, 
or  intended,  to  in  any  manner  attach  or  fasten 
the  same  or  lay  the  same  upon  or  against  any 
of  the  railway  tracks  of  said  appellant  with- 
out its  consent,  but  it  desires  to,  and  will, 
if  protected  by  a  restraining  order,  lav  its 
said  tracks  up  to  the  rails  of  said  appellant, 
and  between  the  same,  at  right  angles  there- 
with, forming  what  is  known  as  a  "jump 
crossing ;"  that  such  crossings  are  in  common 
use  by  street-railway  companies ;  that  it  will 
in  no  manner  interfere  with,  retard,  or 
endanger  the  running  of  trains  by  said  ap- 
pellant, nor  will  they  in  any  manner  inter- 
fere with  or  restrict  its  use  of  said  property, 
or  lessen  tlie  value  thereof.  Prater  that  the 
appellant  be  restrained  from  doinff  the  acts 
complained  of  until  the  further  order  of  the 
court,  and,  on  the  final  hearing,  that  ap- 
M-n.,nT  ho  perpetually  enjoined. 
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It  is  the  settled  law  of  this  state  that  the- 
public  takes  only  an  easement  in  the  siieets. 
of  a  city  or  town,  and  if  a  steam-railroad 
company  lays  its  tracks  upon  such  streets  the 
abutting  owner  of  the  fee,  whose  title  extends 
to  the  center  of  the  street,  is  entitled  to  re- 
cover damages.     Terre  Haute  <fe  1.  R.  Co.  v. 
Scott,  74  Ind.  29 ;  EicfieU  v.  EmntviUe  Street 
R.  Co.  78  Ind.  261,  41  Am.  Rep.  561 :    Coz 
V.  LouisviUe,  If.  A.  A  C.  R.  Co.  48  Ind.  178; 
Sharpe  v.  St.  LovU  A  8.  E.  R.  Co.  49  Ind. 
296;  Rom  v.  Famt,  54  Ind.  471,  28  Am.  Kep. 
855 ;  NeUon  y.  Fleming,  56  Ind.  310 ;  Ander- 
son, L.  db  St,  L.  R.  Co.  v.  Kernodle,  54  Ind. 
814;  Roelker  y.  St,  Louis  A  S.  E.  R.  Co.  5(h 
Ind.  127.    The  basis  upon  which  this  rule 
rests  is  that  the  appropriation  of  the  soil  over^ 
which  a  street  passes,   for  the  construction, 
operation,  and  maintenance  of  a  steam  rail- 
way, is  a  new  or  additional  appropriation  to* 
that  of  the  easement  granted  to  the  pub!  ic, 
which  entitles  the  abutting  owner  to  such 
damages  as  he  may  sustain  thereby.     Cux  v. 
LovisviOe,  N.   A.  A  0.   R.    Co,   supra.      It 
follows  from  this  that  the  steam  railway 
which  obtains  a  right  of  way  over  a  street^ 
and  constructs  its  railway  thereon,  obtains- 
something  more  than  an  easement.     It  ob- 
tains property  rights  in  such  right  of  way, 
subject  only  to  the  right  of  the  public  to^ 
travel  over  the  street.     And  the  question  hero 
presented,  by  challenging  the  suftlciency  of 
the  complaint,  is  whether  the  same  rule  ap- 
plies to  street  railways ;  that  is,  whether  the- 
appropriation  of  a  street  to  the  use  of  a  street 
railway  is  a  new  and  an  additional  appropria- 
tion,— a  new  and  additional  burden  to  that 
of  the  easement  of  the  public  generally.     It 
is  conceded  by  the  appellant  that  a  street 
railroad  is  not  an  additional  bunien  upon  the- 
fee  in  the  street,  although  appellant  claims- 
that  strong  reasons  exist  against  the  doctrine. 
It  is  conceded,  however,  that  the  courts  have 
quite  generally  held  that  such  use  of  a  street 
is  not  an  additional  burden ;  that  it  is  simply 
an  extended  use  of  the  right  which  the  pub- 
lic acquired  in  the  first  instance.     This  con- 
cession, we  think,  admits  that  the  appellant 
has  no  cause  to  complain  of  the  action  of  the 
circuit  court.     The  writer  of  this  opinion 
seriously  doubts  the  soundness  of  the  rule 
thus  conceded  by  the  appellant     It  is  true 
that  street  railway  corporations  have  a  right 
to  the  use  of  the  public  streets  of  a  city  or 
town,   for  the  purposes  of  ordinary  travel 
over  them,  in  the  same  way  that  any  other 
portion  of  the* general  public  may  enjoy  that 
right.     But,  when  they  obtain  a  right  of  way 
over  such  streets  to  lay  down  their  tracks  on 
such  streets,  they  obtttin  and  secure  a  right 
and  an  interest  in  the  street  that  the  general 
public  does  not  and  cannot  have  and  enjoy. 
They  obtain,  to  all  intents  and  purposes,  as- 
much  a  property  right  in  their  right  of  way 
in  the  street  attached  to  the  soil  as  the  steam 
railway  laid  on  such  streets.     This  is  so  be- 
cause such  companies  are  authorized  to  mort- 
gage their  corporate  property  and  franchises 
to  secure  the  payment  of  loans  of  money  to- 
the    corporation.     Such    power   necessarily 
carries  with  it  power  to  sell  such  property^ 
and  franchises  at  sheriff's  sale  to  make  tiim 
money.     2  Kev.  Stat.  1894,  §  5478 ;  New  Or-- 
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team,  8,  F,  db  L,  R,  Co.  v.  Belamore,  114  U. 
S.  601,  29  L.  ed.  244.  How  such  a  right  can 
coDStitute  nothiDj;  more  than  the  easement 
has  in  the  street,  it  is  difficult  to  understand. 
If  the  location  and  operation  of  a  street  rail- 
way on  a  public  street  is  no  new  or  additional 
burden  on  the  soil,  but  rests  on  the  easement 
the  publ  ic  has  in  the  street,  then  it  seems  to 
the  writer  the  company  need  not  obtain  any 
license,  permit,  or  franchise  from  the  mu- 
nicipal authorities  to  construct  its  tracks  in 
the  public  streets  of  a  citv.  And  yet  it  is 
the  settled  law  in  this  and  other  states  that 
a  street  railway  cannot  be  laid  upon  the 
streets  of  a  town  or  city  without  a  grant  of 
a  license  or  franchise  therefor,  either  by  the 
municipality  or  the  legislature.  Indmnap- 
dU  OabU  Street  R,  Go.  v.  Oitizeru  Street  R. 
Go.  187  Ind.  869,  895,  8  L.  R.  A.  589 ; 
28  Am.  &£ng.  Encyclop.  Law,  946,  947,  and 
anthorities  there  cited.  No  other  part  of  the 
public  is  required  to  obtain  a  license  or  fran- 
chise to  use  or  enjoy  the  easement  of  the 
street  The  very  fact  that  a  franchise  is  re- 
quired to  authorize  and  justify  a  street-rail- 
way company  to  lay  down  its  tracks  on  a 
public  street  seems  to  the  writer  a  sufficient 
reason  for  saying  that  such  was  not  one  of 
the  uses  in  contemplation  when  the  street  was 
opened  and  dedicated.  Besides,  it  is  settled 
law  that  the  street-railway  company,  when 
oDce  its  track  is  constructed  on  a  street,  has 
rights  over  that  part  of  the  street  where  its 
track  is  located  superior  to  those  of  the  pub- 
lic, who  enjoy  only  the  easement  in  the 
street  For  instance,  the  public  must  turn 
off  of  the  street  railway  track  when  met  by 
the  street-railway  cars.  28  Am.  ft  Eng. 
Encyclop.  Law,  pp.  990,  991,  and  author- 
ities there  cited. 

But  the  overwhelming  weight  of  authority 
seems  to  settle  the  law,  l)oth  in  this  state  and 
elsewhere,  that  a  street  railway  is  not  an  ad- 
ditional burden  to  that  of  the  general  ease- 
meat  in  the  street,  and  that  the  owners  of 
the  fee  are  not  entitled  to  damages  on  account 
of  the  construction  thereof  on  a  public  street. 
Ekhels  V.  Enanwille  Street  R.  (Jo.  supia;  In- 
dianapnlis  CabU  Street  R,  Co.  v.  Citizene 
Street  R.  Go.  eitpra;  Elliott  v.  Fair  Haven  db 
W.  R,  Go.  83  Conn.  579 ;  Hincfiman  v.  Pat- 
erson  Horse  R.  Co.  17  N.  J.  Eq.  75,  86  Am. 
Dec.  252 ;  Jersey  City  db  B.  R  Co.  v.  Jersey 
Oity  41  H.  Horse  R.  Co.  20  N.  J.  Eq.  61 ; 
Cincinnati  A  S.  Q.  Ave.  Street  R  Co.  v.  Cvm- 
minnHU.  14  Ohio  St.  528 ;  Holnirt  y.  Mil- 
mvkee  Oity  R  Co.  27  Wis.  194,  9  Am.  Rep. 
m,  Atty-Oen.  y.  Metropolitan  R.  Co.  125 
Mass.  516,  28  Am.  Rep.  264 ;  Brown  y.  Da- 
plesns,  14  La.  Ann.  854 ;  Savannah  db  T.  R. 
Co.  v.  Savannafi,  45  Qa.  609 ;  Peddieord  v. 
Baltimore.  C.  db  B.  M.  Pass.  R.  Co.  84  Md. 
463;  28  Am.  ft  Eng.  Encyclop.  Law.  pp. 
954-957,  and  authorities  there  cited.  These 
anthorities,  and  others  that  might  be  clt^d,  so 
firmly  settle  the  rule  that  it  could  not  now 
be  departed  from  without  serious  disturbance 
of  vested  property  rights.  The  use  of  the 
street  by  the  appellant  is  subject  to  the  ease- 
ment in  the  public,  and  the  burden  of  keep- 
iog  the  street  crossing  over  its  tracks  in  such 
a  condition  as  not  to'impede  or  obstruct  the 
public  easement  and  use  of  the  street  by  the 
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public  >;enerally  is  a  burden  already  resting 
on  the  appellant  That  burden  is  in  no  way 
to  be  added  to  or  increased  by  the  crossings 
appellee  proposes  to  construct  So  long, 
therefore,  as  it  is  the  settled  law  of  this  state 
that  a  street  railway  is  not  an  additional  bur- 
den to  that  of  the  easement  the  general  public 
has  in  the  street,  and  that  the  street-railway 
company's  right  to  use  the  street  is  founded 
on  that  easement,  that  lonff  it  must  be  held 
the  right  of  such  street  railway  to  cross  over 
the  tracks  of  a  steam  railway  laid  on  such 
street  is  subject  to  no  conditions  other  than 
those  to  which  the  general  public  is  subject 
in  traveling  over  such  streets.  When  the 
steam-railway  company  obtains  its  right  of 
way  over  and  along  a  public  street,  it  doea 
so  subject  to  the  right  of  the  general  public 
to  use  that  street,  and  the  street  crossings 
over  its  tracks;  and  it  is  generally  incum- 
bent on  such  steam-railway  companies  to 
make  such  crossings  as  passable  for  the  gen- 
eral public  as  they  were  before  the  construe* 
tion  of  their  tracks  thereon.  The  duty,  there- 
fore, is  iucuml)ent  on  the  steam-railway 
company  only  to  make  the  crossing  as  pass- 
able as  It  was  before  the  construction  of  it8> 
tracks  thereon,  for  the  public  generally,  or 
as  nearly  so  as  practicable.  Tuat  does  not 
Impose  the  burden  of  providing  cross  rails 
and  tracks  for  the  street  railway  to  make  the: 
crossing.  But  the  street  railway  is  propos- 
ing to  furnish  all  that  itself,  and  to  be  to 
all  the  expense  of  making  the  crossing  and 
connection.  Appellant  contends  that  this 
will  be  a  burden  and  a  hindrance  to  the  free 
and  unobstructed  use  of  the  appellant's 
steam  railway,  which  it  is  claimed  is  a  tak- 
in^r  of  private  property  without  just  com  pen'- 
sation,  in  violation  of  the  constitution. 
True,  it  is  a  hindrance  and  an  obstruction  to 
the  use  of  appellant's  steam  railway.  But 
having  obtained  its  right  of  way  subject  to 
the  burden  of  the  easement  in  the  public 
generally,  and  the  street  railway  being  en- 
titled to  the  use  of  that  easement,  all  the 
rights  appellant  obtained  in  the  street,  for 
its  st<*am  railway,  were  subject  to  the  right 
of  the  street  railway  to  use  the  street.  In 
short,  the  appellant  s  rights,  obtained  in  the 
use  of  the  streets  for  its  steam  railway,  were 
subject  to  tlie  burden  of  the  appellee's  use 
thereof,  in  the  ordinary  and  proper  manner, 
for  its  street  rail  way.  The  complaint  showt 
that  appellee  was  only  proposing  to  use  the 
streets  at  the  crossings  in  the  ordinary  and 
in  a  proper  manner  for  the  construction  of 
street  railway  crossings,  and  that  it  had  beea 
hindered  and  obstrucTed  therein  by  the  ap- 
pellant, by  the  use  of  force.  It  would  there- 
fore not  be  a  taking  of  private  property 
without  just  compensation,  because  it  rioes 
not  propose  to  take  from  appellant  anything' 
it  ever  owned.  It  never  owned  its  ri^hr  of 
way  over  and  across  the  streets  named,  free 
from  the  burden  of  tiie  public  eB>-em!-nt,  a 
part  of  which  belongs  to  the  appellee,  the 
street  railway.  The  conclusion  we  reich  is 
not  in  conflict  with  the  case  of  IndinoanMis 
it  C.  0 ravel' W'od  6V>.  v.  Belt  R.  Ok  110  Tnd. 
5,  citefl  and  relied  on  by  the  appellant.  In 
that  case  the  gravel -road  compnny  was  a 
private  corporation,  and  the  owner  of  thft 


840 


Gboboia  Supreme  Coubt. 


Dsa, 


rntvel  road  before  the  construction  of  the 
Belt  Railway.  The  property  of  the  pn^avel- 
road  company  was  not  acquired  subject  to 
any  easement  in  the  public,  or  any  one  else, 
to  construct  a  railroad  across  its  gravel  road. 
It  was  there  held,  very  properly^  that  while 
the  statute  confers  upon  railroad  companies 
the  power  to  cross  highways,  and  to  do  so 
without  the  payment  of  compensation,  so  far 
as  the  public  is  concerned,  yet  that  a  gravel 
road,  owning  its  road,  owns  it  as  any  body 
else  owns  his  property,  and  that  private 
property  cannot  be  taken  by  any  one  with- 
out just  compensation  nor,  except  in  case  of 
the  state,  without  such  compensation  first  as- 
sessed and  tendered.  Ind.  Const,  art.  1,  § 
21.  And  it  was  there  further  held  that  the 
building  of  a  railroad  across  such  gravel  road 
would  be  a  taking  of  private  property,  within 
the  meaning  of  the  section  of  the  constitution 
referred  to,  on  the  ground  that  it  was  an  in- 
cumbrance on  the  property.  Manifestly, 
that  case  has  no  application  here,  because 
the  gravel-road  company  acquired  its  prop- 
erty in  the  gravel  road,  not  subject  to,  but 
free  from,  any  easement  or  incumbrance,  of 


any  kind  whatever.  Not  so  with  the  appel- 
lant, the  st«am- railway  company,  in  the  case 
now  before  us.  As  we  have  already  seen,  it 
acquired  its  rights  subject  to  the  easement 
and  incumbrance  a^rainst  which  it  admits, 
by  its  assignment  ol  error,  it  has  made  forc- 
ible resistance.  The  same  principle  applies 
to  the  crossing  over  appellant's  tracks,  where 
they  cross  Indiana  boulevard,  a  public  high- 
way of  the  county.  The  statute  provides 
that  the  county  board  may  grant  the  right  or 
privilege  to  a  street-railway  company  to  use 
any  public  highway  of  the  county  for  its 
street  railway.  2  Rev.  Stat.  1894.  §§  5466- 
5408  (Rev.  Stat.  1881,  §^  4155-4158).  The 
ri^ht  to  pass  over  the  highway  by  a  steam 
railway  is  subject  to  the  easement  of  the 

gublic,  a  part  of  whidi  is  owned  and  enjoyed 
y  the  street  railway. 

We  are  therefore  of  opinion  that  the  com- 
plaint stated  facts  sufficient  to  constitute  a 
cause  of  action,  and  that- the  circuit  court 
did  not  err  in  panting  the  temporary  injunc- 
tion. Therefore  the  interloeutory  order  grant- 
ing the  tame  it  afflrmed. 
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City  Council  of  AUGUSTA.  IHff.  in  Err., 
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*!•   Am     the     municipal     f^vemmeiit 

^Headnotes  by  Lumpkin,  J*. 


eoald  notf  in  the  absence  of 
le^^islative  authority,  ^raat  the  rl^ht 
to  erect  and  perpetually  maintain 
a^vning^s  over  the  sidewalks  of  the  oitj,  the 
rightful  ezlstenoe  of  such  awnlofls  oan  be  ao- 
oouoted  for  only  upon  tbe  assumption  that  they 
were  ereoted  under  a  lioeose,  express  or  imi»lied, 
from  such  government;  and,  however  Ions'  they 


'Sara.—Biaht  to  maintain  avminga  in  streeU, 

In  regard  to  the  right  to  maintain  awnings  in  a 
street  and  the  power  and  authority  of  a  city  to 
oompel  tbe  removal  of  the  same  it  is  generally  held 
that  under  city  charters  defining  tbe  powers  and 
duties  of  city  councils  they  are  vested  with  power 
to  require  the  removal  of  awnings  if  in  their  opin- 
ion they  encroach  upon  the  sidewalk,  fully.sustain* 
Ing  the  case  of  Auodbta  v.  BuBUit.  Foxlv.  Win- 
ona, 23  Minn.  10:  Pedrick  v.  Bailey,  12  Oray,  161; 
Farrell  v.  New  York,  6  N.  Y.  8u  pp.  878, 20  N.  Y.  S. 
B.  12,  affirmed.  22  N.  Y.  8.  B.  409;  Bohen  v.  Waseca, 
e  Minn.  170, 60  Am.  Rep.  864. 

And  In  Drake  v.  Lowell,  18  Met  202,  and  Day  v. 
Milford,  6  Allen,  fiS,  it  was  considered  that  under 
the  Maraachusetts  statute  the  surveyor  of  high- 
ways has  the  power  to  remove  awniogs  that  in 
any  manner  obstruct  highways,  but  that  was  not 
the  question  Involved  in  these  oases. 

And  in  construing  New  YorkOonsolidatlon  Act, 
section  86,  sub-division  S,  giving  the  council  power 
to  regulate  the  use  of  sidewalks  or  awnings  is  held 
to  control  sub-division  4,  providing  that  the  coun- 
cil shall  have  no  power  to  authoriae  obstruction  of 
a  sidewalk,  and  therefore  the  council  may  permit 
an  awning  to  be  erected.  Hoey  v.  Gilroy,  120  N. 
Y.  182. 

And  in  construing  sub-section  4,  It  was  beld 
that  it  was  the  duty  of  the  city  to  keep  the  side- 
walks open  and  free  from  obstruction  by  the  use 
of  awnings.    Lavery  v.  Hannigan,  20  Jones  ft  8. 468. 

And  in  Gainsxille  v.  Caldwell,  81  Ga.  76,  and  Mer- 
rin  V.  Portland,  4  Qlff.  1K8,  it  was  said  that  it  was 
the  duty  of  the  power  that  controlled  the  govern- 
ment of  a  city  to  keep  the  awning  overs  sidewalk 
safe. 

And  in  Brinlnnan  y.  BIsler,  40  K.  Y.  8.  IL  808,  tt 
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was  held  that  a  person  who  was  prevented  from 
erecting  an  awning  by  the  police  on  account  of  its 
bf'ing  a  nuisance  could  not  recover  compensation 
for  his  work  from  the  party  employing  him. 

But  in  Trenor  v.  Jackson,  46  How.  Pr.  880,  under 
New  York  Session  Laws  of  1876,  chap.  187,  author- 
izing a  council  to  regulate  the  use  of  streets  and 
sidewalks  for  awning  and  awning  posts.  It  was 
said  that  they  had  no  right  to  authorise  ao  appro- 
priation of  a  sidewalk  by  an  awning  as  such  riglit 
must  be  given  by  express  grant.  The  court  does 
not  refer  to  any  other  awning  cases. 

There  are  cases  in  passing  upon  the  question  as 
to  other  projections  from  bouses  over  sidewalks, 
which  held  that  any  obstruction  in  a  public  high- 
way is  a  nuisance,  as  in  Com.  v.  Blaisdell.  107  Mass. 
284.  Grove  y.  Fort  Wayne,  45  Ind.  420, 16  Am.  BepL 
262. 

And  In  Livingston  v.  Wolf,  27  W.  N.  0.  S,  which 
was  a  suit  to  enjoin  the  obstruction  of  a  street  by 
a  window,  it  was  said  that  citJes  have  the  power  to 
permit,  under  regulations  that  are  reasonable  and 
general,  the  use  of  the  part  of  a  highway  for  orna- 
mental work  upon  buildings. 

In  order  to  warrant  an  injunction  to  restrict  an 
obstruction  of  that  kind,  such  obstruction  must 
not  only  be  illegal,  but  must  impede  tbe  public 
use  of  the  highway.  Gray  v.  Bayoard,  6  DeLCSi. 
488. 

And  in  regard  to  obstructions  by  other  things 
It  was  held  that  the  oounoQ  hold  full  power  and 
authoriey  to  keep  sidewalks  free  from  nuiaanoe. 
Parker  v.  Macon.  80  Ga.  726;  Chase  y.  Oshkosh,  16 
L.  B.  A.  668, 81  Wis.  818. 

For  negligence  as  to  awningSi  see  Biley  y.  Simp* 
son (OaL) 7 L.  B.  A. 682.  LT. 


See  also  40  L.  R.  A.  621;  44  L.  R.  A.  407 ;  48  L.  R.  A.  102. 


189a 


AuevBTA  y.  Bubttic 


841 


mfty  haTe  been  In  eztetenoe,  their  oontinnance 
most  be  referred  to  tbe  original  lloense,  or  to  a 
renewal  or  repetition  of  tbe  same.  No  lapse  of 
time  will  render  the  lloense  Irrevocable,  but 
there  would  be  an  equitable  estoppel  against  a 
needless  or  capricious  revocation  until  sufBci<^nt 
time  had  elapeed,  after  the  expense  of  ereotiuff 
the  structures  was  incurred,  to  allow  those  who 
incurred  such  expense  to  realize,  in  the  way  of 
use  and  enjoyment,  a  fair  return  for  their  out- 
lay. Wlienever  su6h  time  has  elapsed,  the  !!• 
cease  to  continue  the  structures  may  beTevoked; 
and  unless,  after  reasonable  and  fair  waminflr, 
they  are  removed  by  tbe  owners,  tbe  city 
authorities  may  remove  them  as  enoroachments 
upon  the  streets,  no  longer  authorized. 

8.  Where  the  awning^  in  question  hawe 
eslated  ttouk  nine  to  more  thiua  twenty 
yearSf  the  fair  presumption,  there  being  no 
evidence  to  the  contrary.  Is  that  those  who 
erected  them  have  been  compensated  by  their 
use  for  all  expenditures  made  upon  the  faith  of 
tbe  license  granted.  An  ordinance  revoking  the 
Uoense  is,  consequently,  prima  facie  valid,  and 
its  enforcement  should  not  be  enjoined, 

(December  18,  IBOOL) 


ERROR  to  the  Superior  Court  for  RIchmoDd 
Ck>uDty  to  review  a  judgment  in  favor  of 
complaiDaots  in  a  proceeding  brought  to  en- 
join defendant  from  removing  awningg  from 
the  sidewalk  in  the  city  of  Augusta.    Severted, 

The  facts  are  stated  in  the  opinion. 

Mr.  John  S.  DaTidson,  for  plaintiff  in 
error: 

In  ordering  their  removal  the  city  exercised 
its  police  powers.  The  awnings  were  nui- 
fiSDces,  because  they  were  dangerous  to  life  and 
property  and  productive  of  serious  inconven- 
ience. Municipal  corporations  have  inherent 
power  as  absolutely  essential  to  tbe  corporate 
purposes  to  take  measures  to  remove  nui- 
sances. 

Horr  &  Bemis,  Mun.  Pol.  Ord.  p.  245;  First 
Nat  Bank  of  Mt.  Vernon  y.  SarlU,  18  L.  R 
A.  481,  129  Ind.  201. 

Nor  does  the  fact  that  the  obstruction  has 
been  permitted  to  remain  in  a  public  stieet  for 
a  long  time  without  objection,  prevent  Uie  mu- 
nicipal anthoritles  from  removing  it,  and 
whether  it  is  an  obstruction  or  not  interfering 
with  the  safety  of  travel,  etc.,  is  a  matter  with- 
in the  quasi-legislative  discretion  conferred  on 
tbe  council. 

OhoM  V.  OMsoah,  15  L.  R.  A.  558,  81  Wis. 
813. 

And  this  arises  from  the  fact  that  the  dty 
may  be  liable  for  any  danger  from  any  build- 
ine,  post,  step,  fences  or  other  obstruction  or 
nuisance  in  the  public  streets. 

Parker  V.  Mcux>n,  29  Ga.  725. 

And  for  the  additional  reason  that  the  city 
is  liable  if  it  does  not  remove  an  awning  whose 
condition  is  dangerous  and  unsafe  to  passers 
beneath  it  and  it  is  not  absolved  from  liability 
for  nefrligently  permitting  a  dangerous  awning 
to  overhang  the  street 

Boihen  v.  Wanca^  82  Minn.  176, 50  Am.  Rep. 
564;  1  Dill.  Mun.  Ck>rp.  p.  898. 

A  city  is  liable  for  injury  to  a  traveler  by 
reason  of  falling  substances,  such  as  awnings, 
etc. 
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2  Dill.  Mun.  Corp.  %  1018,  and  fwtee  on  pp. 
1274,  1275,  1276. 

And  the  general  welfare  clause  in  a  cit^ 
charter  is  broad  enough  to  cover  cases  of  this 
character. 

1  Dili  Mun.  Corp.  §  404,  p.  472;  Boht^ 
y.  TFoaeea,  ntpra;  Chaie  v.  Lowdl,  151  Mass. 
422. 

The  fire  wardens  and  the  fire  department, 
the  bodies  appointed  by  law,  have  decided  that 
these  awnings  are  obstructions,  practically 
nuisances:  and  even  though  their  judgment 
may  be  erroneous,  they  are  the  ones  that  the 
law  designates  to  pass  upon  it  and  their  deci- 
sion is  final. 

Auguita  v.  Pearee,  79  Oa.  98. 

An  injunction  would  not  issue  unless  the 
awning  strictly  conformed  to  the  municipal 
requirements. 

Whitman  v.  HutMl,  42  Fed.  Rep.  688. 

These  awnings  not  complying  with  the  or- 
dinance, no  injunction  could  legally  issue. 

It  is  undisputed  that  they  interfere  with  the 
operations  of  the  fire  department 

The  power  to  take  all  measures  necessary  to 
prevent  fires  and  their  spread  is  of  prime  im- 
portance to  the  citizens  of  every  community. 

Olffmpia  V.  Mann.  12  L.  R  A.  150, 11  Wash. 
889. 

These  awnings  are  merely  umbrellas  to  the 
stores;  they  do  not  carry  any  interest  in  land, 
can  be  removed  without  injury  to  the  building 
and  are  in  no  sense  a  part  of  the  realty,  and  no 
consideration  was  e?er  paid  therefor.  A  mere 
license,  no  matter  how  long  enjoyed,  is  revo- 
cable at  any  time. 

Putney  v.  Day,  6  N.  H.  480,  25  Am.  Dea 
470;  Foster  v.  BrotDning,  4  R.  I.  47,  67  Am. 
Dec.  505;  Hotix  v.  Seat,  26  Mo.  178.  72  Am. 
Dec.  202;  Johnson  v.  Skillman,  29  Minn.  95, 
48  Am.  Rep.  192;  Chase  v.  Second  Ave.  R,  Co. 
97  N.  Y.  884. 49  Am.  Rep.  531;  Prince  y.  Ca$e^ 
10  Conn.  875,  27  Am.  Dec.  675;  Bicker  y. 
Kelly,  1  Me.  117.  10  Am.  Dec.  40. 

Wheeloek  v.  Noonan,  108  N.  Y.  179;  Bhodes 
V.  Otis,  88  Ala.  578,  78  Am.  Dec.  489;  Foster 
V.  Brcvming,  4  R.  I.  47,  67  Am.  Dec.  505; 
Bicker  y.  Kelly,  1  Me.  117,  10  Am.  Dec.  40; 
Berick  y.  Kern,  14  Serg.  ft  R.  267, 16  Am. 
Dec.  501;  Haadton  v.  Putnam,  8PiDney,  107, 
54  Am.  Dec.  166, — all  declare  in  cases  there 
cited  that  a  license  granted  without  considera- 
tion is  revocable  at  pleasure. 

Laing  v.  Amerieus,  86  Ga.  756. 

The  city  had  a  right  to  abate  the  awnings 
as  a  nuisance  in  a  summary  manner. 

Amerieus  v.  Mitchell,  79  Ga.  807;  Pruden  y. 
Low,  67  Ga.  190. 

The  city  of  Augusta  is  solvent;  it  can  re- 
spond to  any  of  petitioners,  and  if  in  the  re- 
moval of  these  awnings  any  damage  comes  to 
petitioners,  under  the  authority  of  Pruden  v. 
Low,  and  Amerirus  v.  MitcheU,  supra,  the  city 
can  be  held  liable  for  the  members  of  council 
who  violate  their  duty. 

Mr.  J.  R.  Lamar,  for  defend  ant  in  error: 

Awnings  have  never  been  treated  as  illegal 
in  the  city. 

If  they  are  not  nuisances  council  cannot 
make  them  such  by  declaring  they  are  nui- 
sances. 

Taies  v.  Milvavkee,  77  U.  8.  10  Wall.  498, 
19  h,  ed.  984;  Json  v.  Manley,  76  Ga.  804. 
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If  they  are  not  nuisances,  having  been  law- 
fully erected,  they  cannot  be  arbiirarily  and 
unreasonably  removed. 

OatesY.  Miltoaulcee,  supra;  IwnY.  Manley, 
72  Ga.  209. 

But  even  if  they  were  nuisances,  the  city 
cannot  summarily  abate  them. 

Ri/ffY.  Ph/Uips,  50  Ga.  133;  2  Dill.  Mun. 
Corp.  659.  662;  1  Dill.  Mun.  Corp.  378. 

The  power  to  abate  nuisances  must  be  rea- 
sonably exercised;  it  is  not  an  unlimited 
power.'  Wanton  or  unnecessary  injury  to  pri- 
vate property  and  private  rights  are  not  there- 
by authorized. 

1  Dill.  Mun.  Corp.  4th  ed.  §  95. 

If  the  objection  was  that  the  awning  were 
unsafe  tlie  owners  certainly  were  entitled  to 
notice  of  the  charge,  and  to  an  opportunity  to 
show  that  they  were  secure. 

Atlanta  v.  J)ooly,  74  Ga.  707;  Frank  v.  At- 
lanta, 82  Ga.  438;  Pruden  v.  Lave,  67.  Ga.  190; 
Montezuma  v.  Minor,  73  Ga.  484. 

The  awnings  were  erected  with  the  express 
or  implied  consent  of  the  city. 

If  there  was  no  express  consent,  there  was  a 
tacit  consent  on  the  part  of  the  dty  for  their 
creation. 

Macon  v.  HarrU,  75  Ga.  768;  Laing  v. 
Amertcus,  86  Ga.  758. 

When  power  to  erect  exists  and  has  been  ex- 
ercised, the  city  may  be  estopped  to  revoke 
needlessly  and  to  the  injury  of  the  other  party. 

Spencer  v.  Andrew,  12  L.  R.  A.  115.  82 
Iowa,  14;  Athens  v.  Georgia  Railroad,  72  Ga. 
800. 

The  answer  sets  up  that  awnings  may  be  al- 
lowed if  of  cloth  and  of  neat  iron  supports. 
This  practically  concedes  that  an  awning  is 
not  an  encroachment  or  a  nuisance.  Council 
bas  no  right  to  require  that  a  lawful  structure 
shall  be  composed  of  one  or  two  6ut)s(ance8 
where  neither  is  unsafe,  and  the  only  difference 
is  one  of  appearance. 

Qaintiui  v.  Bay  ISt.  Louis,  64  Miss.  483,  60 
Am.  Rep.  62;  Ruff^,  PhiUips,  50  Ga.  138. 

Where  a  citizen  has  for  many  years  had  a 
structure  like  this,  even  if  the  city  council  de- 
clares it  to  be  a  nuisance  and  attempts  to  pro- 
ceed against  it  as  such,  it  can  only  abate  it  in 
the  way  provided  by  law  for  the  abatement  of 
nuisances. 

Sheffield  v.  Collier,  8  Ga.  82;  Cook  v.  Pridgen, 
45  Ga.  839, 12  Am.  Rep.  582;  Macon  v.  Frank- 
lin, 12  Ga.  239;  De  Vaughn  v.  Minor,  77  Ga. 
809;  Thompson,  Electricity,  §  36. 

Where  a  telephone  under  an  ordinance  is 
erected  in  certain  streets,  the  poles  cannot  be 
ordered  down  and  permission  arbitrarily  re- 
voked. 

Laing  v.  Amertcus,  supra;  State  v.  Jersey 
City,  49  N.  J.  L.  803;  Thompson  Electricity, 
686. 

In  this  case  there  is  no  evidence  to  show  that 
these  awnings  were  erected  upon  condition 
that  they  were  Bubject  to  the  consent  of  coun- 
dl. 

When  the  licensee  expends  money  upon  the 
faith  of  the  license,  he  occupies  the  position  of 
a  purchaser  for  value,  and  cites  many  authori 
ties  to  sustain  this  position. 

Southwestern  Railroad  v.  Mitchell,  69  Ga. 
128;  State  v.  Jersey  City,   supra. 

In  view  of  the  threatened  injury,  the  irrepa- 
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rable  damages  to  business,  the  uncertainty  of 
the  elements  of  damage,  the  inconvenience 
from  heat,  and  the  avoidance  of  a  multiplicity 
of  suits,  there  was  ample  equitv  in  the  bilL 

2  Dill.  Mun.  Corp.  §  906;  But^r  v.  ThomM^ 
xille,  74  Ga.  570. 

This  Is  not  an  attempt  to  enjoin  the  penal 
laws  of  the  city,  but  to  restrain  the  city  from 
doing  an  unlawful  act  without  a  trial,  and  to 
avoid  a  multiplicity  of  identical  suits. 

Mayer  v.  Colcy,  80  Ga.  207;  ChrisVs  Church 
V.  Savannah,  69  Ga.  749;  Whttaker  v.  Hudson, 
65  Ga.  44. 

Mr.  W.  W.  Montipoiiiery  also  for  defend- 
ant in  error. 

Lmnpkiiit  J.,  delivered  the  opinion  of  the 
court : 

1.  By  a  special  act  approved  November  23, 
1814  (Acts  1814,  p.  36 ;  City  Code  Augusta, 
p.  846),  ''to  prevent  encroachments  on  the 
streets  and  highways  in  the  city  of  Augusta, 
and  to  remove  such  as  now  exist,"  the  muni- 
cipal authorities  of  that  city  were  given  full 
power  to  remove  any  **  oljslruction  or  en- 
croachment upon  the  streets  or  highways, 
within  the  limits  of  said  city,  at  the  expense 
of  such  person  or  persons  as  shall  cause  the 
same.**  The  method  of  exercising  the  power 
thus  conferred  is  pointed  out  in  section  6  of 
that  Act,  which  declares  ''that  the  said  city 
council  of  Augusta  shall  have  full  power  and 
authority  to  make  such  by-laws,  rules,  and 
regulations,  as  they  may  deem  necessary, 
fully  and  effectually  to  prevent  encroach- 
ments on  the  said  streets  and  highways  here- 
after, and  to  remove  such  as  now  exist,  and 
such  as  may  hereafter  exist,  as  in  their  opin- 
ion may  be  least  burthensome  to  the  citizens, 
and  best  calculated  to  promote  the  good  order 
and  welfare  of  said  city  and  its  inhabitants." 
Undoubtedly,  in  the  exercise  of  the  powers 
incident  to  this  grant  of  control  over  the 
streets  of  the  city,^the  municipal  government 
could,  by  ordinance,  peremptorily  prohibit 
the  erection  of  any  awning,  of  whatever 
material  or  however  constructed,  which  en- 
croached ever  so  little  upon  a  street  or  side- 
walk ;  and,  as  to  an  awning  built  in  viola- 
tion of  such  ordinance,  the  city  authorities 
could  cause  the  same  to  be  summarily  torn 
down,  with  or  without  notice  to  the  owner. 
The  record,  however,  discloses  that  awnings 
have  existed  in  Augusta  from  a  time  "when 
the  memorv  of  man  runneth  not  to  the  oon> 
trary, ''  and  that  no  official  action  was  taken 
b7  council  in  respect  to  such  structures  until 
1857,  about  forty-three  years  after  the  passage 
of  the  Act  of  1814.  Prior  to  1857,  the  muni- 
cipal authorities  seem  to  have  acquiesced  in 
the  erection  of  such  awnings  as  property 
holders  might  deem  proper,  convenient,  and 
safe.  Certain  it  is  that  no  ordinance  having 
direct  reference  to  awnings  was  adopted  until 
the  year  last  named,  when  it  was  ordained 
that  "all  posts  and  rails  fixed  in  any  street 
for  the  purpose  of  supporting  anv  awniuR 
shall  be  round,  turned  posts,  and  shall  be 
placed  next  to  and  along  the  inside  of  the 
curb-stone,  and  shall  be  twelve  feet  in  height 
above  the  sidewalks,  including  the  rail  on 
top ;"  and  "  no  portion  or  any  part  of  any 
cloth  or  canvas  used  as  an  awning  shall  hang 
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loosely  down  from  the  same  over  the  sidewalk 
or  foot-path."  Again,  in  1888,  after  the 
lapse  of  about  thirty-one  more  years,  another 
ordinance  was  adopted,  in  which  it  was  de- 
•clared  that  **  all  consents  or  permissions  here- 
tofore granted  by  the  city  council,  or  by  the 
board  of  fire  wardens,  "in  respect  to  the  erec- 
tion of  awninffs,  be  revoked  ;  and  no  person 
or  persons  shiiTl  build  or  erect  any  hanging 
sign  or  signs,  awning  or  awnings,  on  the 
streets  of  this  city  without  first  obt^iining 
permission  from  the  streets  and  drains  com- 
mittee of  council  and  the  board  of  fire 
wardens  conjointly,  which  permission  may 
be  revoked  at  the  pleasure  of  council."  Kot- 
withstanding  this  last  ordinance,  it  does  not 
anoear  that  any  action  looking  to  the  removal 
of  existing  awnings  was  taken  by  the  city 
authorities  until  the  28th  of  February,  1893, 
when  council  adopted  a  resolution  in  these 
words :  **  Resolved,  that  all  wooden  awnings 
in  the  city,  i.  e.  over  streets  or  sidewalks,  be 
talcen  down  within  sixty  days,  at  the  expense 
of  the  owners."  The  petition  in  the  present 
case  was  brought  to  restrain  the  munici  pal  au- 
thorities from  executing  this  resolution, 
which  is  in  the  nature  of  an  ordinance.  The 
injunction  prayed  for  was  granted,  and  the 
city  council  excepted. 

Petitioners,  among  other  things,  alleged 
that  the  awnings  in  question  were  erected, 
at  considerable  expense,  with  the  full  knowl- 
edge and  consent  of  the  city  authorities; 
"^that  the  last  erected  awning  of  petitioners 
was  put  up  more  than  nine  years  a/i^o,  and 
most  of  them  have  been  where  tliey  now  are 
for  more  than  twenty  years,  except  that 
when  new  material  was  inserted  therein  to 
strengtlien  an  old  awning  or  rebuild ;"  that 
these  awnings  are  in  good  order  and  repair, 
and  are  of  such  kind  as  have  customarily  been 
constructed,  and  allowed  by  the  city  to  exist, 
time  out  of  mind,  and  tuat  they  offer  no 
obstruction  to  the  full  and  free  enjoyment  of 
the  streets  and  sidewalks.  The  contention  of 
petitioners,  therefore,  is  that  it  would  be 
inequitable,  unjust,  and  oppressive  for  coun- 
cil now  to  be  allowed  to  capriciously  revoke 
the  license  conferred,  and,  irrespective  of  any 
necessity  for  so  doing,  to  summarily  destroy 
their  property,  without  compensation,  aud 
without  even  notice  to  them,  or  an  oppor- 
tunity to  be  heard  upon  the  question  of 
removing  their  awnings.  The  defendant, 
thouo;h  not  conceding;  that  the  awnings  of 
petitioners  were  erected,  or  have  been  allowed 
to  remain,  under  its  express  permission,  re- 
plies that,  even  if  licenses  were  granted, 
they  could  be  revoked  at  pleasure,  and  that, 
in  the  exercise  of  the  police  powers  with 
which  the  municipal  authorities  are  vested, 
tbe  awnings  could  be  removed  summarily 
without  notice  to  the  owners.  It  is  quite 
certain  from  the  record  that,  if  the  awnings 
involved  in  this  controversy  have  any  right- 
ful existence,  it  can  be  accounted  for  only  on 
the  assumption  that  they  were  erected  under 
license,  either  express  or  implied,  from  the 
•city  government,  and,  no  matter  how  long 
they  have  existed,  their  continuance  must  be 
referred  to  the  original  license,  or  to  a 
renewal  or  repetition  of  the  same.  The  ques- 
tion, therefore,  is,  Can  the  doctrine  of  es- 


toppel,  under  these  circumstances,  be  in- 
voked to  prevent  the  city  authorities  from 
removing  encroachments  which»  undoubt- 
edly, as  an  original  question,  they  had  full 
power  to  prevent?  or,  in  other  words,  is  the 
license  to  erect  and  maintain  these  awninrs 
perpetual  and  irrevocable?  In  answer  to  this 
question,  we  will,  in  the  first  place,  remark 
that  no  express  legislative  authority  has  ever 
been  conferred  upon  the  city  government  to 
grant  the  right  to  erect  and  perpetual  ly  uiain- 
tain  awnings  over  the  sidewalks  of  the  city, 
and,  this  being  so,  that  such  authority  hat 
never  existed.  The  municipal  government 
of  Augusta,  irrespective  of  the  Special  Act 
of  1814,  has,  we  presume,  as  the  authorities 
of  most  cities  have,  the  power  to  regulate  and 
control  the  streets  and  sidewalks.  Beyond 
question,  the  city  council  of  Augusta  has,  by 
virtue  of  that  special  act,  an  express  and 
clear  legislative  right  to  remove  obstructions 
and  encroachments  on  the  streets.  This  right 
was  wisely  conferred  for  the  benefit  of  the 
public,  to  whom  the  streets  aud  sidewalks 
really  belong,  and  the  city  council  cannot, 
in  the  absence  of  clear  and  unequivocal  au- 
thority from  the  legislature,  perpetually  de- 
prive itself  of  this  right  b^  ordinance,  con- 
tract, or  otherwise.  Public  policy  forbids 
that  a  city  government  should  be  allowed  to 
part  with  any  of  its  powers  the  exercise  of 
which  may  be  necessary  to  secure  and  con- 
serve the  public  welfare ;  and  any  violation 
of  this  policy  necessarily  tends  to  an  impair- 
ment of  the  usefulness  and  efilciency  of  the 
city  government,  and  consequently  to  defeat, 
in  a  greater  or  a  less  degree,  the  very  pur- 
poses for  which  it  was  created.  In  the  absence 
of  a  clear  grant  of  power  from  the  legislature, 
the  municipal  authorities  can  do  nothing 
amounting,  in  effect,  to  the  alienation  of  a 
substantial  right  of  the  public.  In  a  case 
like  that  of  Laing  t.  Americus,  86  Qa.  756, 
the  applicability  of  the  doctrine  here  an- 
nounced is  Clear  enough,  because  there  the 
obstruction  placed  upon  the  sidewalk  was, 
without  doubt,  a  nuisance  perse;  but.  for  the 
purposes  of  the  present  case,  it  makes  no 
difference  whether  an  awning  is  a  nuisance 
per  M  or  not.  In  Hawkins  v.  Sanders,  45 
Mich.  491,  it  was  held  that  a  wooden  awning 
over  a  sidewalk  in  front  of  a  store  was  not. 
There  can,  however,  be  no  doubt  that  an 
awning  of  any  kind,  extending  over  a  side- 
walk, and  supported  by  posts,  is  an  encroach- 
ment, and  to  some  extent,  at  least,  an  obstruc- 
tion ;  and  it  has  been  shown,  we  think,  that 
the  municipal  government  of  Augusta  hat 
never  had  any  authority  to  grant  permission 
to  any  of  its  citizens  to  erect  and  maintain  in 
perpetuity  any  such  encroachment  or  con- 
struction in  that  city.  It  is  equally  true,  we 
think,  that  no  lapse  of  time  could  render 
valid,  so  as  to  become  irrevocable,  a  license 
which  the  city  never  had  the  power  to  grant 
in  perpetuity.  Although,  in  Tennessee  v. 
Virgin,  86  Qa.  888,  this  court  h«ld  that  as  to 
actions  against  a  citizen  the  latter  could, 
under  the  Act  of  1856  (Code,  ^  2925^),  plead 
the  statute  of  limitations,  and  that  in  Georgia 
the  maxim  of  *^ nullum  tempus  oeeurrit  regC 
had  been  abrogated,  we  are  quite  certain  that 
no  statute  of  limitations  or  prescription  of 
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any  kind  could  so  operate  as  to  abridi^  in 
any  manner  the  exercise  of  the  legitimate 
le|2:i8lative  powers  of  the  state  conferred  by 
the  people  for  the  common  welfare  of  all. 
In  this  sense,  at  least,  the  kindred  maxim 
** nullum  tempus  occurrit  reipubliecB"  is  still  of 
force,  and  it  is  applicable  to  a  city  council, 
80  far  as  its  legislative  powers  conferred  upon 
it  by  statute  are  concerned,,  as  well  as  to  the 
state  itself,  the  city  government  being,  in 
this  respect,  a  part  of  the  lawmaking  power 
of  the  commonwealth.  In  this  country  the 
people  are  the  rulers, — the  source  of  all 
power, — and  it  cannot  be  sound  doctrine  that 
their  servants  in  anv  lawmaking  department 
can,  by  the  lapse  of  time,  any  more  than  by 
their  own  action,  be  deprived  of  powers  the 
exercise  of  which  are  essential  or  necessary 
to  the  proper  performance  of  their  duties  and 
obligations  to  the  public. 

2.  HavinfT  shown  that  licenses  granted  by 
the  city  council  of  Augusta  to  erect  awnings, 
whether  such  licenses  were  express  or  im- 
plied, could  not  for  any  reason  be  irrevoc- 
able, we  will  now  state  and  briefly  discuss 
another  principle  applicable  to  the  facts  of 
the  present  case.  We  think  that  where  citi- 
zens of  Augusta,  with  the  permission  of  the 
city  authorities,  erected  awnings,  which,  of 
course,  involved  expense,  there  would  be  an 
equitable  estoppel  against  a  needless  or  ca- 
pricious revocation  of  the  permission  until 
after  the  lapse  of  sufficient  time  to  allow  the 
parties  incurring  the  expense  to  realize,  in 
the  use  and  enjoyment  of  their  awnings,  a 
fair  return  for  their  outlay.  Whatever  may 
be  the  law  in  other  jurisdictions,  it  is  now 
well  settled  in  Georgia  that,  as  between 
private  persons,  a  parol  license,  though  pri- 
marily revocable,  is  not  so  when  the  licensee 
has  executed  it,  and  in  so  doing  has  incurred 
expense.  This  doctrine  was  announced  as 
far  back  as  8  Ga.  82,  in  S/ififfUld  v.  Collier, 
and  again  in  African  v.  Franidin,  12  Ga.  239, 
in  which  Jvdge  Nisbet  said :  "The  rule  is, 
as  stated,  that  a  parol  license  is  revocable ; 
but  it  has  some  exceptions.  If  the  enjoy- 
ment of  it  must  be  preceded  necessarily  by 
the  expenditure  of  money,  and  the  grantee 
has  made  improvements  or  invested  capital 
in  consequence  of  it,  it  becomes  an  agree- 
ment for  a  valuable  consideration,  and  he  a 
purchaser  for  value."  Pages  242,  248.  See 
also  WinJuim  v.  McOuire,  51  Ga.  578,  and 
Southwestern  Railroad  v.  Mitchell,  69  Ga.  114. 
There  are  other  cases  decided  by  this  court 
to  the  same  effect,  but  the  above  will  suffice. 
The  quotation  from  Judge  Nisbet's  opinion 
is  followed  by  these  woids:  "In  such  cases 
the  books  say  it  would  be  against  all  con- 
science to  permit  the  grantor  to  recall  the 
license  as  soon  as  the  benefit  expected  from 
the  expenditure  is  beginning  to  be  derived." 
The  spirit  of  the  principle  thus  announced 
is,  within  the  limits  indicated,  applicable  to 
the  case  before  us.  The  city  council  could 
subserve  no  interest  of  the  public  by  allow- 
ing awnings  to  be  erected,  and  liien,  imme- 
diately, without  reason,  and  in  mere  caprice 
or  wantonness, — ^if  such  a  thing  be  conceiv- 
able,— requiring  them  to  be  removed.  Such 
a  course  would  be  harsh  and  unjust,  with- 
out excuse,  and  unnecessary.     This  would  be 
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true  even  under  the  ordinance  of  1888,  ii»> 
which  the  city  council  expressly  reserved 
the  right  to  revoke  at  pleasure  any  permission 
which  might  be  given  for  the  erection  of 
awnings.     This  reservation  would  not  confer 
upon  the  city  authorities  any  right  by  grant- 
ing a  citizen  permission  to  erect  an  awning, 
to  mislead  him  into  the  belief  that  he  would 
be  allowed  to  enjoy  it  for  at  least  a  reason- 
able time  and  then  wantonly  force  him  to* 
destroy  a  structure  to  erect  which  he  had  on- 
the  faith  of  this  belief,  incurred  expense. 
It  is  also  established  and  sound  law  however, 
that  a  verbal  license  even  when  fully  exe- 
cuted is  not  necessarily  forever  irrevocable. 
In  Wingard  y.   lift,  24  Ga.  179,  it  was  held 
that  a  verbal  license  to  erect  a  dam  and  fish 
traps  was  not  a  license  to  renew  the  same 
after  they  had  been  washed  away  by  high, 
water.     In  that  case  Judge  Benning  said  (oiv 
page  182)  :    "  There  is  no  dispute  that  such 
a  license  is  revocable  if  its  revocation  does- 
no  damage  to  the  person  to  whom  it  has  beea 
granted.     Therefore,  if  Tift  had  chosen  to 
revoke  this  license  before  the  first  dam  and 
traps  had  been  put  in,  he  might  have  done 
so.     In  that  case  the  license  would  not  have 
been  the  means  of  puttine   Wingard   and 
Floyd  to  an  expense.     So,  Tift  might  revoke 
the  license  at  any  time  after  the  dam  and 
traps  had  been  swept  away,  for  then  things- 
would  stand  just  as  they  stood  in  the  begin- 
ning."   Following   this    doctrine,    and   re- 
mem  Hfring,  for  the  reasons  already  given, 
tli:  t  the  city  authorities  are  not  to  be  held  as» 
strictly  to  the  terms  of  licenses  granted  by 
them  us  private  persons  would  be,  we  are- 
satisfied  that  persons  who  have  been  allowed 
to  reap  substantially  the    benefits  of    the 
money  they  have  expended  in  putting  up- 
awnings  can  have  no  cause  of  compuaint 
that  the  city  thereafter  revokes  the  permission, 
given  to  erect  them.     After  they   have   en- 
joyed this  benefit,  we  see  no  reason  why, 
under  the  broad  powers  conferred  by  the  act 
of  1814,  the  city  government,  in  pursuit  of 
a  policy  to  have  all  awnings  in  the  city  con- 
structed of  such  materials  and  in  such  style 
as  is  deemed  proper  and  suitable  under  ex- 
isting conditions,   having  reference   to  the- 
convenience  of  the  public,  the  sightliness  of 
the  streets,  and  other  proper  and  reasonable 
considerations,  may  not  cause  to  be  removed 
old  awnings,  which  had  already  been  per- 
mitted to  stand  for  many  years.    When  the 
time  has  arrived  when  the  city  may  fairly 
and  in  good  faith  revoke  existing  licensee 
to  maintain  these  structures,  the  municipal 
authorities  may  have  them  removed  as  en- 
croachments upon  the  streets,  no  longer  au- 
thorized ;  and  if  the  owners,  after  reasonable 
and  fair  notice,  fail  or  refuse  to  remove  them, 
the  city  may  have  them  removed  at  their  ex- 
pense. 

We  again  call  attention  to  the  fact  that, 
as  to  the  awnings  involved  in  this  contro- 
versy, the  petition  alleges  that  the  one  last 
erected  was  put  up  more  than  nine  years  ago. 
and  that  most  of  them  have  been  in  existence 
for  more  than  twenty  years.  It  is  not  stated 
that  any  particular  awning  was  rebuilt.  In 
the  absence  of  evidence  to  the  contrary,  we 
think  it  a  fair  presumption  that  those  who 
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erected  tbe  awnings  have  been  fully  com- 
pensated, by  the  use  and  enjoyment  of  the 
same,  for  all  expenditures  made  upon  tbe 
faith  of  the  permission  or  license  obtained 
from  the  city.  Therefore  a  resolution  or 
Gvdinance  revoking  the  license  is  prima  facie 
valid,  and  conseciuently  its  enforcement 
should  not  be  enjoined. 

We  have  not  overlooked  the  fact  that  in 
one  of  the  affidavits  presented  in  support  of 
the  petition,  and  sworn  to  by  a  number  of 
affiants,  the  following;  loose  and  general 
statement  occurs:  *'The  awnings  of  depon- 
ents have  been  where  they  now  are  ^except 
when  replaced  by  new  material,  for  the  pur- 
pose of  repair  and  reconstruction)  for  a 
period  of  from  two  to  twenty-five  years. "    It 


is  obvious,  however,  that  petitioners  are  en  • 
titled  to  no  relief  greater  than  would  be  au- 
thorized by  the  allegations  of  their  petition ;. 
and,  besides,  a  mere  general  averment  in  the- 
affidavit  to  the  effect  that  some  of  the  awn- 
ings have  been  erected  for  only  two  years, 
without  specifying  how  many,  whore  they 
were  situated,  or  to  whom  they  belonged, 
would  not  authorize  the  court  to  lestrain  the 
citv  authorities  generally  from  enforcing  the 
orainance ;  the  gravamen  of  the  petition  being 
that  the  injunction  was  sought  in  order  to 
protect  awnings,  the  most  recently  erected  of 
which  had  been  in  existence  for  at  least  nine 
years. 
Judgment  menkL 
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City  Council  of  AIEEN. 
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1.  The  eolirt  will  not  consider  itself 
bound  by  a  piior  decision  apon  the  queetloa  of 
the  constitutionality  of  a  law  regulating  the  liq- 
uor traffic  no  rule  of  property  being  involved. 

2.  Intoxicating  liqnor  in  its  nature  is 
dao^eroos  to  tbe  morals,  good  order,  healtb« 
and  safety  of  the  people,  and  is  not  to  be  placed 
on  the  same  footing  with  the  ordinary  commodi- 
ties of  life,  such  as  oom,  wheat,  cotton,  tobacco, 
potatoes,  eta 

8.  The  state  nnder  its  police  power  can 
itself  assnme  entire  Mintrol  and  manage- 
ment of  those  subjects,  such  as  intoxicating  liq- 
uor, that  are  dangerous  to  the  peace,  good  or- 
der, health,  morals,  and  welfare  of  the  people, 
even  when  trade  is  one  of  tbe  instruments  of 
Buch  state  controL 

4.  Tlie  South  Carolina  IMspensary  Act 
of  1893«  making  ail  alooholic  liquors  oontra- 
hand  and  subject  to  seizure,  unless  bought  from 
a  state  officer  whose  appointment  is  provided  for, 
and  who  is  not  addicted  to  the  use  of  such  liquors 
88  a  beverage,  and  providing  that  tbe  liquors  sold 
by  him  shall  be  tested  and  found  pure  before  sale 
and  can  be  sold  only  in  the  day-time  and  by  the 
package  which  cannot  be  broken  nor  the  liquor 
drunk  on  the  premises,  and  that  no  sale  shall  be 
made  to  a  minor,  person  intoxicated,  or  in  the 
habit  of  drinking  to  excess,  or  unknown  to  tbe 
dispenser,  and  that  a  majority  of  the  voters  in  any 
township  may  prevent  the  establishment  of  a  dis- 
pensary therein,— is  a  valid  exercise  of  the  police 
power  of  the  state. 

5.  The  doctrine  of  "monopoly''  does  not 
apply  to  business  of  the  state  in  the  exercise  of 
its  governmental  functions,  such  as  the  exclusive 
eoDtrol  of  tbe  traffic  in  intoxicating  liquors. 

ft.  The  inalienable  rights  of  citiaens  to 

life,  Uberty,  and  property  do  not  include  the  right 

KoTB.— The  above  decision  overrules  that  of  Mo- 
Collough  V.  Brown  (8.  C.)  28  L.  B.  A.  Ha  Nothing 
can  be  added  to  the  discussion  of  the  questions 
foand  in  tbe  opinions  of  the  majority  and  of  the 
Judge  diflsentlng. 


to  seU  intoxicating  liquors,  nor  is  this  one  of  the- 
privileges  or  immunities  of  a  dtisen  of  the- 
Onlted  States. 

7*  Theconstitntionalreserwationtotho 
people  of  all  powers  not  delegated  does 
not  restrict  tbe  exercise  of  the  police  power  so  as 
to  defeat  the  assumption  by  the  state  of  the  ex- 
clusive control  and  management  of  the  sale  of 
intoxicating  liquors. 

8*  The  ri^ht  of  the  state  to  assume  con- 
trol of  the  sales  of  intoxicatinsr  liqoors 

under  its  police  power  is  not  affected  by  either 
the  4th,  6th,  or  14th  Amendments  to  the  United 
States  Constitution. 

9*  The  sale*  as  well  as  the  conditions 
npon  which  intoxicating  liquor  shall 
be  transported  after  entering  the  territorial 
limits  of  a  state  is  left  to  state  legislation  by  the 
Act  of  Congress  of  U80,  known  as  the  Wilson 
Aot. 

(M eieer,  Cb.  X,  diuenUi^ 
(October  8, 1804.) 

CROSS-APPEALS  from  a  Judgment  of  th» 
Common  Pleas  Circuit  Court  for  Aiken. 
County  granting  a  writ  of  prohibition  to  pre- 
vent defendants  from  proceeding  to  enforce  a 
city  ordinance  prohibiting  tbe  sale  of  intoxi- 
cating liquors,  against  defendants,  who  were 
acting  under  the  authority  of  the  Dispensary 
Act,  the  relators  appealing  from  so  much  of 
tbe  judgment  as  held  the  act  void,  and  the  re- 
spondents appealing  from  so  much  of  the 
judgment  as  held  that  tbe  relators  have  an  ade- 
quate remedy  at  law.    Affirmed, 

The  facts  are  stated  in  the  opinion. 

Mr,  Osmund  W.  Bnchanant  Atty-Oen.^ 
for  relators: 

The  town  council  of  Aiken  cannot  question 
the  constitutionality  of  the  act. 

1.  As  a  municipal  corporation  neither  tbe 
federal  nor  state  constitutions  have  guaranteed 
them  any  such  rights.  2.  Such  guaranties 
being  to  the  individual  alone,  such  violation 
would  be  an  injury  to  the  individual  for  which 
he  might  complain.  But  a  violation  of  such 
guaranties  to  the  individual  cannot  hurt  the 
corporation,  and  the  corporation  could  not. 
complain,  if  not  injured,  of  the  injury;  not  be- 
ing therefore  injured,  it  could  not  say  it 


See  also  42  L.  R.  A.  181,  297;  47  L.  R.  A.  278. 
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<Lurt  by  the  alleged  uDConstltutionality,  for  no 
-one  can  plead  the  unconslilulionality  of  an 
act  unless  be  is  injured  by  it. 

Wagner  v.  Garrett,  118  Ind.  114;  Jone»  v. 
Black,  48  Ala.  540;  Oooley,  Const.  Lim.  5tb 
-ed.  196,  197. 

The  state  constitution  does  not  include 
flm  ng  the  inalienable  rights  of  an  individual 
iio   ight  to  sell  liquor. 

uowley  V.  C/tristenaen,  187  U.  S.  91,  84  L. 
-ed.  624.  See  also  Atvgler  ▼.  Kansas,  123  U. 
.8.  659,  81  L.  ed.  209. 

Section  41  reads  as  follows:  "The  enumer- 
ation of  rights  in  this  constitution  shall  not  be 
'Construed  to  impair  or  deny  others  retained 
by  the  people,  and  all  powers  not  herein  dele- 
.gated  remain  with  the  people." 

This  article  does  not  touch  or  treat  of  the 
manner  in  which  the  powers  of  government 
ffiliAll  b^  piTprt^f] 

StaU  V.  Covington,  29  Ohio  St.  102;  Btaie  v. 
^SmUh,  44  Ohio  St.  848. 

The  right  of  the  state  to  seize  the  contra- 
band liquor  immediately  upon  its  crossing  of 
the  boundary  or  its  delivery  at  its  destination 
is  a  matter  of  construction  rather  than  a  mat- 
^r  of  the  invalidity  of  such  act. 

Jurisdiction  attaches  immediately  upon  the 
passing  of  the  boundary  into  the  stat«. 

Be  Van  Vliet,  10  L.  R.  A.  451,  43  Fed.  Rep. 
^761;  Re  Spickler,  10  L.  R.  A.  446,  48  Fed.  Rep. 
•653. 

Every  search  and  seizure  does  not  require  a 
warrant.  Kor  is  a  search  ''unreasonable" 
when  the  law  of  the  land,  in  pursuance  of  its 
police  power,  authorizes  it. 

Jones  V.  Boot,  6  Gray,  485;  State  v.  (yjNeil, 
-68  Vt.  140,  56  Am.  Rep.  556;  SpoMiT^  v. 
Preston,  21  Vt.  9,  50  Am.  Dec.  68;  Be  Poteers, 
^5  Vt.  261;  State  v.  MeCann,  59  Me.  383; 
StaU  V.  Dunphy,  79  Me.  104;  State  v.  Sims,  16 
«.  C.  494;  State  v.  Bowen,  17  8.  C.  61. 

The  5th  Amendment  is  only  a  limitation  of 
the  power  of  the  general  government;  it  has 
no  application  to  the  legislation  of  the  several 
•States. 

Borron  v.  Baltimore,  82  XJ.  8.  7  Pet  248,  8 
L.  ed.  672;  Bonaparte  v.  Camden  db  A,  R,  Co, 
J5aldw.  220;  Livingston  v.  Moore,  82  U.  S.  7 
Pet.  551,  8  L.  ed.  781;  Boring  v.  Williams,  17 
Ala.  516;  Fox  v.  Ohio,  46  U.  8.  6  How.  484, 
12  L.  ed.  228;  James  v.  Com,  12  Serg.  &  R. 
-221;  Barker  v.  People,  8  Cow.  686,  16  Am. 
Dec.  822. 

This  act  is  not  obnoxious  to  such  provision, 
-for  it  is  ''due  process"  and  "law  of  the  land." 

Murray  v.  Hohoken  Land  db  Imp.  Co,  59  U. 
8.  18  How.  278,  15  L.  ed.  875;  State  v.  Dauh 
son,  2  Hill,  L.  pt.  1,  p.  100;  Mugler  v.  Kansas, 
128  U.  8.  628,  81  L.  ed.  205;  Black,  Intoxicat- 
ing  Liquors,  852. 

The  right  to  sell  whiskey  is  not  one  of  the 
rights  guaranteed  by  the  14th  Amendment 

Bartemeyer  v.  Jowa,  85  U.  8.  18  Wall.  129, 
iai  L.  ed.  929;  Mugler  v.  Kansas,  128  U^  8. 
'659.  31  L.  ed.  209;  Crowley  v.  Christensen,  137 
U.  S.  91,  34  L.  ed.  624;  Barlier  v.  Connolly, 
113  U.  S.  27.  28  L.  ed.  923;  Qiozza  v.  Tieman, 
148  U.  8.  657,  87  L.  ed.  599;  Minneapolis  di 
St.  L.  B,  Co,  V.  Beektffith,  129  U.  8.  26,  82  L. 
•fd.585. 

The  legislature  has  determined  this  question 
to  be  a  matter  of  police,  and  says  so;  by  what 

26  L.  R.  A. 


logic  or  reason  can  this  court  inquire  Into  ft 
and  the  motives  of  its  enactment?  They  must 
assume  that  lesrislative  discretion  has  beea 
properly  exercised. 

Cooley,  Const.  Xim.  220,  221. 

A  court  should  not  be  permitted  to  look  over 
and  around  the  written  charter,  and  to  deter- 
mine a  cause  by  a  standard  and  constitution 
invisible,  existing  in  the  mind  of  the  court 
alone. 

In  Wdsh  V.  StaU,  9  L.  R.  A.  664,  126  Ind. 
72,  the  court  says:  The  lawmaking  power  of 
each  state  in  the  Union  has.  in  the  exercise  of 
its  police  power,  assumed  to  control,  regulate, 
or  prohibit  the  business,  as  seemed  to  ii  best 
The  extent  to  which  such  power  shall  be  exer- 
cised must,  of  necessity,  be  left  to  the  law- 
making power  of  the  state  exercising  such 
right. 

See  also  People  v.  Flagg,  46  N.  Y.  401. 

In  creating  a  legislative  department  and  con* 
ferring  upon  it  the  legislative  power,  the  peo- 
ple must  be  understood  to  have  conferred  the 
full  and  complete  power  ns  it  rests  in  and  may 
be  exercised  by  the  sovereign  power  of  any 
county,  subject  only  to  such  restrictions  aa 
they  may  have  seen  fit  to  impose,  and  to  the 
limitations  which  are  contained  in  the  Consti- 
tution of  the  United  States. 

Cooley,  Const  Lim.  6tb  ed.  104,  discussing 
''the  circumstances  under  which  a  legislative 
enactment  may  be  declared  unconstitutional. ** 

Nor  can  a  court  declare  a  statute  unconsti- 
tutional and  void  solely  on  the  ground  of  un- 
just and  oppressive  provisions,  or  because  it  is 
supposed  to  violate  the  natural,  social,  or  polit- 
ical rights  of  the  citizen,  unless  it  can  be 
shown  that  such  injustice  is  prohibited  or  such 
rights  guaranteed  or  protected  by  the  consti- 
tution. 

8  Am.  &  Eng.  Encyclop.  Law,  p.  673. 

The  courts  will  not  be  justified  in  pro- 
nouncing it  invalid  unless  satisfied  beyond  a 
reasonable  doubt  of  it  repugnance  to  the  consti- 
tution. 

Cooley,  Const.  Lim.  197,  198  note;  Potter's 
Dwarr.  Stat.  862,  368;  Sharpless  v.  PkVadeU 
phia,  21  Pa.  161,  59  Am.  Dec.  7.19;  Endlich^ 
Interpretation  of  Statutes,  8,  ^  6;  Sedgw.  Stat. 
&  Const  L.  180;  Butler  v.  Palmer,  1  Hill.  324; 
Bennett  v.  Boogs,  Baldw.  74;  Ki>by  v.  Shaw, 
19  Pa.  268;  Flint  &F,  PI.  Boad  Co,y,  WoodhuU, 
26  Mich.  99,  12  Am.  Rep.  233;  Bridgejiort  v. 
Housatonic  B.  Co,  16  Conn.  475;  Satoyerv, 
Dooley,  21  Nev.  390;  Stafe  v.  HumboU  Countp 
Comrs.  21  Nev.  235;  Huglies  v.  Murdoek,  45 
La.  Ann.  985;  Beeves  v.  Corning^  61  Fed.  Rep. 
774;  Flint  Biver  S.  B,  Co.  v.  Foster,  6  Ga. 
194,  48  Am.  Dec.  248;  Ham  v.  MeClaws,  1 
Bav,  98;  Morrison  v.  Barksdale,  1  Harp.  L. 
102;  1  BL  Com.  91;  Day  v.  Savadge,  H«.b.  87; 
Neu>  York  d  N.  E.  B.  Co,  v.  Bristol,  161  U.  8. 
556,  88  L.  ed.  269;  Davidson  v.  New  Orleans, 
96  U.  S.  104,  24  L.  ed.  619;  Missouri  Pac.  R. 
Co.  V.  Humes,  116  U.  S.  618,  29  L,  ed.  463; 
Tyler  Y.  People,  S  Mich.  820;  Sears  v,  Cottrdl^ 
6  Mich.  251;  Slack  v.  MaysrifU  di  L.  B.  Co.  13 
B.  Mon.  11;  Horton  v.  Mobile  School  Comrs.  48 
Ala.  698;  Dorman  ▼.  Slate,  84  Ala.  216;  jAfrd 
V.  Chadhourne,  42  Me.  429,  66  Am.  Dec.  290; 
Macon  dtA,B,Co.  y.  Liltle,  45  Oa.  888;  Colten 
Y.  Wright,  22  Cal.  880;  Patterson  v.  Tuba 
County  Suprs.  18CaL  182;  BaOenbeoky.  SakiL. 
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2  Neb.  804;  Thorpe  v.  Rutland  db  B.  R.  Co.  27 
Vt  142,  62  Am.  Dec.  625;  Lane  v.  Dorman^  4 
111.  238,  86  Am. Dec.  543;  Morriwn  t.  Springer, 
15  Iowa.  304;  Ex  parte  Selma  dt  0,  R.  Co,  45 
Ala.  696,  6  Am.  Rep.  722;  Stevart  v.  Polk 
County  Suprs.  80  Iowa,  14;  Santo  y.  State,  2 
Iowa,  208,  63  Am.  Dec.  497;  Rice  v.  Foster, 
^Harr.(Del.)479;  Fishery,  MeOirr,  1  Gray, 
1, 61  Am.  Dec.  881;  Maize  y.  State,  4  lod.  342; 
Gm.  V.  Mc  Williams,  11  Pa.  61 ;  State  y.  Cooper, 
<5Blackf.  258;  Bank  of  BamOton  v.  Dudkjf,  27 
U.  8.  2  Pet.  522.  7  L.  ed^50fi;  Ogden  v.  Baun- 
den,  26  U.  8.  12  Wheat.  270,  6  L.  ed.  625; 
Pwpie  V.  Foot,  19  Johns.  68;  Ex  parte  MeCol- 
htm,  1  Colo.  550;  Calder  v.  BuU,  8  U.  S.  8 
Dall386, 1 L.  ed.  648;  Fleteher  y.  Peek,  10  U.  8. 

6  Cranch,87, 8  L.  ed.l62;  McCormick  v.  Ruseh, 
15  Iowa,  127,  83  Am.  Dea  401;  Whiting  y, 
Mt.  Pleasant,  11  Iowa,  482;  Duneomhe  y,  Prin- 
-die,  12  Iowa,  1;  Adams  y,  Howe,  14  Mass.  345, 

7  Am  Dec.  216;  People  v.  Draper^  16  N.  Y. 
532;  1  Kent,  Com.  408;  Cochran  v.  Van  Surlay, 
^  Wend.  881,  33  Am.  Dec.  570;  People  v. 
Brooklyn,  4  N.  Y.  423,  56  Am.  Dec.  266;  GuUr 
ford  Y.  Cornell,  18  Barb.  616;  Braddee  Y.Broten- 
Md.  2  Walts  &  8.  271;  Harvey  v.  Thomas,  10 
naits,  63,  36  Am.  Dec.  141;  Bloodgood  y.  Mo- 

JiawkdtH.  R.  R,Co.  18  Wend.  9.  31  Am.  Dec. 
S13:  Terrett  v.  Taylor,  13  U.  8.  9  Cranch,  43, 
•3  L.  ed.  6o0;  Bonaparte  Y,  Camden  dh  A.  R,  Co, 
Biildw.  205. 

The  right  of  a  sovereign  state  to  protect 
Itself  is  to  say  it  is  justified  in  its  existence  and 
a  maintenance  of  its  sovereignty.  The  right 
of  self  preservation  implies  the  use  of  the 
necessary  means  for  the  accomplishment  of 
purposes  of  its  own  sovereignty  and  autonomy, 
the  ultimate  right  and  purpose  of  its  organiza- 
tion. 

The  right  of  self-preservation  includes  the 
right  to  protect  itself  as  much  against  the  at- 
tacks of  evils  within  the  body  of  its  own  corn- 
inanity  as  dangers  coming  from  without. 

The  state  has  the  right  to  engage  in  any  busi- 
ness or  calling  not  prohibited  by  her  own  or 
the  Federal  Constitution. 

8uch  an  exercise  by  the  state  of  the  ezclu- 
a've  right  to  engage  in  such  a  calling  for  the 
benefit  of  all  citizens  never  was,  and  is  not 
now,  called  a  monopoly. 

A  monopoly  is  a  grant  by  the  state  to  one  or 
a  few,  for  their  sole  benefit,  of  a  right  of  sell- 
ing formerly  common  to  all 

Although  if  it  was  a  monopoly  she  could  ex- 
ercise it. 

Siaughter-Rouse  Cases,  88  U.  8.  16  Wall  66, 
21 L.  ed.  406.  Tiedeman,  Pol.  Powers,  chap.  9; 
&aie  V.  Brennan's  Liquors,  25  Conn.  278;  JAn- 
coin  V.  Smith,  27  Vt.  828;  Bartemeyer  v.  Iowa, 
86  U.  8.  18  Wall.  129,  21  L.  ed.  929. 

Concerning  a  subject  of  recognized  police 
iurveilance  like  the  sale  of  ardent  spirits  the 
legislaiure,  in  the  exercise  of  the  powers  and 
trusts  reposed  in  it  by  the  law  of  the  land  and 
the  inherent  power  of  self-protection,  may  take 
«tich  steps,  adopt  such  a  course,  and  provide 
•Qcb  meaiuLfor  its  regulation  as  in  its  wisdom 
the  circumstances  and  conditions  of  the  evil 
may  warrant,  in  the  absence  of  any  prohibi- 
tion in  t^e  constitution. 

The  p-r-lice  power  is  that  by  which  persons 
tod  property  are  subjected  to  all  kinds  of  re- 
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straints  and  burdens  in  order  to  secure  the  gen- 
eral comfort,  health,  and  prosperity  of  the 
state;  of  the  perfect  right  in  the  legislature  to 
do  which  no  question  ever  was,  or,  upon  ac- 
knowledged general  principles,  ever  can  be, 
made  so  far  as  natural  persons  are  concerned. 

Thorpe  v.  Rvtland  db  B.  R.  Co.  27  Vt.  140, 
62  Am.  Dec.  625;  Potter's  Dwarr.  8tat.  456; 
Cooley,  Const  Lim.  708;  2  Story,  Const. 
§  19.4. 

Making  it  unlawful  to  sell  cotton  in  the  seed 
or  to  transport  or  move  it  after  sunset  and  be- 
fore sunrise  of  the  succeeding  day  (Dads  y. 
State,  68  Ala.  58,  44  Am.  Bep.  128);  take  up 
and  destroy  dogs  running  at  large  (State  v. 
Topeka,  36  Kan.  76.  69  Am.  Rep.  529;  Leaeh 
V.  Eltoood,  8  111.  App.  453;  Mowery  v.  Salisbury, 
82  N.  C.  175;  Blair  v.  Forehand,  100  Blass. 
136,  1  Am.  Rep.  94,  97  Am.  Dec.  82);  and  the 
seizing  and  selling  of  stray  domestic  animals 
{Campau  v.  LangUy,  39  Mich.  451,  83  Am. 
Rep.  414;  Campbell  v.  Ecans,  45  N.  Y.  856; 
Crosby  V.  Warren,  I  Rich.  L.  387);  and  a  reg- 
ulation forbidding  the  growing  of  rice  within 
a  city  {Qreen  v.  Savannah,  6  Ga.  1);  or  limit- 
ing the  area  to  be  cultivated  in  a  town,— are 
all  valid  exercises  of  police  power. 

Summervills  v.  Pr&aley,  8  L.  R.  A.  854,  33 
8.  C.  56. 

Legislation  against  the  evils  of  intemperance 
is  the  most  fruitful  exercise  of  the  police 
power,  extending  to  the  prohibition  of  the  sale, 
use,  and  giving  away  of  alcoholic  liquors. 

Cooley,  Const.  Lim.  718,  note  S;  Mugler  t. 
Kansas,  123  U.  8.  623,  81  L.  ed.  205;  Barte- 
meyer V.  Iowa,  85  U.  8.  18  Wall.  129,  21  L. 
ed.  929;  Foster  v.  Kansas,  1 12  U.  8.  201.  28  L» 
ed.  629;  Constitutional  Prohibitory  Amend- 
ment, 24  Kan.  700.  8ee  Intoxicating  Liquor 
Casett,  25  Ejin.  751,  87  Am.  Rep.  284. 

If  the  power  of  the  state  to  prohibit  the  man- 
ufacture and  sale  of  intoxicating  liquors  be 
conceded,  and  it  is  no  longer  open  to  question, 
it  will  follow  inevitably  that  the  power  of  the 
state  to  regulate  the  sale  of  such  articles,  and 
to  impose  conditions  and  buniens  and  respon- 
sibilities upon  those  who  desire  to  engage  in 
the  traffic,  is  practically  unlimited. 

8ee  Western  U.  Teleg.  Co.  v.  Pendleton,  129 
U.  8.  847,  349,  30  L.  ed.  1187,  1188,  1  Inters. 
Com.  Rep.  306;  New  Orleans  Qas  Light  Co.  v, 
Louisiana  Light  dt  Hat  Producing  dt  Mfg,  Co, 
115  U.  8.  650,  661,  29  L.  ed.  616,  521;  Coolev, 
Const.  Lim.  674;  Barbier  v.  Connolly,  118  U, 
8.  27.  28  L.  ed.  928,  Neio  York  v.  Miln,  86  U. 
8.  11  Pet.  102,  139.  9  L.  od.  648,  662;  Lincoln 
V.  Smith,  27  Vt.  836. 

A  state  constitution  proceeds  on  the  idea 
that  all  legislative  functions  are  in  the  legisla- 
ture; therefore  in  its  interpretation  the  powers 
not  taken  away  by  the  United  States  Constitu- 
tion are  presumed,  except  as  expressly  or  by 
implication  denied. 

Bishop,  Written  Laws,  §  91;  Cooley,  Const. 
Lim.  ed.  1883,  307;  People  v.  Flagg,  46  N.  Y. 
404;  Stewart  v.  Polk  County  Suprs.  30  Iowa, 
9;  Sharpless  y.  Philadelphia,  21  Pa.  161,  69 
Am.  Dec.  759;  Com,  v.  Hartman,  17  Pa.  118; 
Page  v.  Allen,  58  Pa.  888,  98  Am.  Dec.  272. 

The  power  to  regulate  necessarily  implies 
a  freedom  to  adopt  the  means  of  regula- 
tion—fully as  to  time,  place,  and  manner;  the 
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only  limitation  belne  that  it  must  affect  all 
similarly  situated  within  the  sphere  of  iU 
operation. 

liarhier  v,  Connolly,  118  U.  8.  83,  28  L.  ed. 
926;  Trageser  v.  Gray,  9  L.  R  A.  780.  78  Md. 
250;  Hate  v.  Berlin,  21  8.  C.  293, 58  Am.Rep. 
677:  Vtsey  v.  Hiott,  80  8.  C.  885;  Bummervilh 
V.  Preuley,  8  L.  K.  A.  854,  88  S.  C.  66;  Davit 
Y.  State,  68  Ala.  58,  44  Am.  Rep.  128. 

Who  are  to  judge  of  the  propriety  of  the  ex- 
ercise of  the  police  power,  the  courts  or  the 
leirisUture,  in  a  subject  matter  of  recognized 
police  supervision?  With  almost  unanimity 
the  courts  say  that  the  legislature  is  the  sole 
judffe. 

Tledeman,  Pol.  Powers,  pp.  5-18;  Cooley, 
Const.  Lim.  308;  8harpleia  v.  Philadelphia, 
State  V.  Berlin,  and  Summerville  v.  Preuky, 
eupra;  Bishop,  Statutory  Crime.  §  985;  Mug- 
ler  y.  Kansae,  138  TJ.  8.  660,  661,  31  L.  ed. 
210;  Stone  v.  Mimenvpi,  101  TJ.  8.  814,  25  L. 
ed.  1079;  Powell  y.  Penneylvania,  127  U.  8. 
684,  82  L.  ed.  256. 

Section  41  of  article  1  merely^  refers  to  the 
rights  spoken  of  in  the  hill  of  rights,  of  which 
it  is  a  part  and  nothing  more. 

See  Sharpless  y.  Philadelphia,  supra;  Peker 
y.  CampbtU,  15  8.  C.  592,  40  Am.  Rep.  705; 
State  y.  Oaillard,  11  8.  C.  812;  State  y. 
Hayne,  4  8.  C.  N.  8.  420. 
^  This  section,  intended  to  negative  the  appli- 
cation of  the  rule  that  enumerations  denied  the 
powers  not  enumerated,  necessarily  guarantees 
full  power  to  legislate— strengthens,  not  weak- 
ens, the  fund  of  powers. 

Stewart  y.  Polk  County  Suprs.  eupra;  State 
v.  Comngton,  29  Ohio  St.  102;  State  v.  Smith, 
44  Ohio  St.  848. 

By  the  constitution  of  this  state  all  legisla- 
tive authority,  with  very  few  restrictions,  is 
given  to  the  legislature  or  general  assembly. 
A  law  then, when  enacted  by  that  body,  must 
be  deemed  constitutional  unless  it  comes 
plainly  within  some  constitutional  exception  to 
the  general  power  of  legislation. 

State  V.  Uution,  1  McCord.  L.  242;  8taU  y. 
WiUiams,  2  McCord,  L.  804;  State  v.  Charles- 
ton, 10  Rich.  L.  491;  Gage  v.  Charleston,  8  8. 
C.  N.  8.  491;  State  v.  GaiUard,  11  S.  C.  815; 
Lumh  V.  Pinckney,  21  8.  C.  475;  State  v. 
Chester  A  L.  N.  G.  Road  Co.  18  8.  C.  316; 
Heirnnhrittle  v.  Charleston,  2  McMull.  L.  233; 
State  V.  Berlin,  21  8.  C.  292.  53  Am.  Rep. 
677;  StaU  v.  Turner,  18  8.  C.  106;  Ex  parte 
Bacot,  16  L.  R.  A.  586,  86  8.  C.  125;  Ex  parte 
Lynch,  16  8.  C.  82;  Columbia  db  G.  R.  Co,  v. 
Gibbes,  24  8.  0.  68;  State  v.  Wapello  County,  18 
Iowa,  419;  Cooley.  Const  Lim.  p.  119;  Cham- 
bers V.  Barnestille,  89  Ga.  739;  State  v.  Bren- 
nan's  Liquors,  25  Conn.  278;  Tiedeman,  Pol. 
Powers,  p.  818;  State  v.  Wheeler,  25  Conn.  297. 

Mr,  O.  W.  Croft,  for  respondent: 

The  points  raised  have  been  already  repeat- 
edly decided  by  this  court. 

MeCuUough  v.  Broum  (8.  0.)  28  L.  R.  A. 
410,  followed  by  Barringer  y.  Florence  (8. 
C.)  May  8,  1894;  Stats  v.  (TDonneU  (8.  C.) 
May  81, 1894. 

The  points  now  raised  are  settled,  and  un- 
der the  doctrine  of  stare  decisis  should  not  be 
disturbed. 

Wells,  Res  Adjudicata  and  Stare  Decisis. 
^  594;  Kearny   y.  ButUes,  1    Ohio  St.  862; 
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Cooley,  Const.  Lim.  54:  McCandfess  v.  Rich- 
mond dk  D.  R.  Co.  18  L.  R.  A.  440,  88  S.  C. 
108;  Lipfeld  v.  Charlotte,  C,  d  A.  R  Co,  (8. 
C.)  April  19,  1894. 

The  legislature  has  not  supreme,  absolute^ 
and  uncontrollable  power  to  pass  a  law  of  any 
character  whatever,  unless  such  act  is  ex- 
pressly prohibited  by  the  constitution. 

A  written  constitution  is  in  every  instance  » 
limitation  upon  the  power  of  government  in 
the  hands  of  agents. 

Cooley,  Const.  Lim.  86;  Hamilton  y.  St. 
Louis  County  Ct,  15  Mo.  13;  2  Webster's 
Works,  892.  • 

The  civil  rights  of  ftee  citizens  are  defined 
and  guaranteed  bv  the  constitutions  of  the 
several  states  of  the  Union.  They  were  not, 
however,  created  by  those  instruments,  but  ex- 
isted before  them,  as  the  inalienable  rights  of 
men  under  a  free  government. 

8  Am.  A  Eng;  Encyclop.  Law,  p.  713: 
United  States  v.  Cruikshank,  92  U.  8.  551,  28 
L.  ed.  591;  Butchers'  Union  S  H,  d  L,  8.  L. 
Co,  y.  Orescent  City.  L,  S  L,  db  K  Co.  Ill 
U.  8.  746.  28  L.  ed.  585;  Citizens  San.  db  I.oan 
Asso,  of  Cleveland,  Ohio,  v.  Topeka,  87  U.  S.  20^ 
Wall.  655,  22  L.  ed.  455. 

1  Blackstone's  Commentaries,  188,  saysr 
"The  third  absolute  ri/zht  inherent  in  every 
Englishman  is  that  of  property,  enjoyment  and 
disposal  of  all  his  acquisitions  without  any 
control  or  discrimination  save  only  by  the  laws 
of  the  land. 

See  also  MeCullovgh  v.  Brotsn,  supra;  Rs 
Jacobs,  98  N.  Y.  98,  50  Am.  Rep.  686;  Pum^ 
pelly  V.  Green  Bay  db  M.  Canal  Co.  80  U.  8.  la 
Wall.  177.  20L.ed.560;  Wynehamerv,  Pleopfe, 
13  N.  Y.  898;  People  v.  Otis,  90  N.  Y.  48;  Ber- 
tholf  y.  O'Reilly,  74  N.  Y.  609,  80  Am.  Rep. 
323;  Lice  Stock,  D.  db  B,  Asso,  v.  Crescent  Ci^^ 
L.  S,  L,  db  S,  K  Co.  1  Abb.  U.  8.  888. 

The  whiskey  traflQc  in  South  Carolina  is  a 
lawful  business — ^and  it  follows  that  the  legis- 
lature had  no  power  to  take  away  from  the 
citizen  the  right  to  follow  a  lawful  business^ 

Ham  V.  McClaws,  1  Bay,  98;  Bowman  v. 
Midrlleton,  Id.  252. 

The  legislature  cannot  under  the  guise  of 
exercising  its  police  power  pass  an  nnconstitu* 
tional  law. 

Cooley.  Const.  Lim.  572;  4  Bl.  Com.  162. 

The  dispensary  act  has  not  the  slightest  claim 
to  be  a  police  regulation.  It  prescribes  no  rules 
of  good  manners  or  nothing  else  for  regulating 
the  intercourse  of  citizen  with  citizen;  but  to 
the  contrary  it  is  a  system  of  trade  by  which, 
the  b'quor  traffic  is  monopolized  by  the  state, 
which  defines  how  the  business  shall  be  carried 
on  and  a  division  of  the  profits — with  fines, 
penalties,  and  forfeitures  which  are  directed 
not  to  regulate  the  intercourse  of  citizen  with 
citizen — ^but  to  make  secure  the  monopoly  of 
the  business  in  the  hands  of  the  state,  that  the 
profits  from  the  traffic  might  be  made  larger. 

The  sale  of  liquor  is  a  legitimate  subject  of 
commerce. 

McCuUough  y.  Brmon  (8.  C.)  28  L.  R.  A.  410; 
Leisy  v.  Hardin,  135  U.  8.  100,  84  L.  ed.  128. 
8  Inters.  Com.  Rep.  36;  Bowman  y.  Chicago  db 
If.  W.  R,  Co,  125  U.  8.  465,  81  L.  ed.  700,  1 
Inters.  Com.  Rep.  823;  Re  Raher,  140  U.  S.  556,. 
85  L.  ed.  575. 

If  the  state  may  monopolize  the  whiskejr 
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timffic  U  conid  as  well  take  ezdusive  charge  of 
drugs,  of  the  grocery  or  any  other  branch  of 
trade. 

Such  Ideas  are  based  wholly  upon  a  wrong 
xx>nceptioD  of  the  police  power. 

McCandUu  v.  Richmond  dtD,  R  Co,  18  L. 
R  A.  440,  88  8.  0.  108. 

It  does  not  follow  because  an  act  of  the  leg- 
islature is  ostensibly  passed  as  the  exercise  of 
the  police  power  that  it  must  be  held  as  a  yalid 
exercise  of  that  power. 

Marbttrv  ▼.  Maduon,  6  U.  S.  1  Cranch,  187, 
2  L.  ed.  60;  Mugler  v.  Katuaa,  128  U.  8.  661, 
81L.  ed.  210. 

Acts  authorizing  the  state  to  erect  an  elevator 
-or  warehouse  for  the  purpose  of  public  storage 
-of  min  and  the  regulation  thereof,  and  to 
publish  a  market  report  and  to  appropriate 
money  for  that  purpose  have  been  held  to  be 
tioconstitutional. 

mppe  V.  Becker  (Minn.)  22  L.  R  A.  857. 

The  same  principle  has  been  announced  in 
Mauldin  ▼.  QreenviOe,  8  L.  R.  A.  291. 88  8.  C.  1. 

Statutes  against  common  reason  are  null  and 
Toid. 

Ham  y.  MeClatM,  1  Bay.  98;  Oaider  y.  BuU, 
4)  U.  8.  8  DalL  888,  1  L.  ed.  649. 

The  act  is  also  unconsti^tlonal  because  the 
money  of  the  state  is  app-opriated  for  other 
than  governmental  uses. 

State  V.  Ifedg,  8  L.  R  A.  672,  80  S.  0.  604; 
Fddman  y.  Oharlettan,  28  8.  G.  62.  5S  Am. 
Rep.  6. 

Mr.  VL  B.  Woodward  also  for  respond- 
•ent. 


r,  J.  9  delivered  the  opinion  of  the 
■court: 

The  issues  involved  in  this  case  are  far- 
reaching  in  their  consequences,  and  of  great- 
•est  moment.  An  act  of  the  legislature  which 
has  for  its  object  the  solution  of  the  vexed 
•question  of  the  liquor  traffic  is  before  this 
<^onrt  for  review,  and  its  constitutionality  is 
•contested.  The  scheme  of  the  act  is  novel  in 
its  features,  and  the  court  is  not  able  to  get 
much  light  from  adjudications  bearing  di- 
rectly thereon.  We  are  therefore  compelled 
from  necessity  to  reach  our  conclusions  upon 
41  consideration  of  the  general  principles  of 
law  on  which  it  is  founded.  We  trust  that 
we  enter  upon  the  consideration  of  the  prin- 
•ciplea  involved  in  this  case  with  a  proper 
sense  of  the  responsibility  which  rests  upon 
ns.  The  conclusions  at  which  we  have  ar- 
rived were  reached  after  mature  deliberation, 
and  careful  consideration. 

The  issues  involved  herein  will  be  seen 
more  clearly  by  a  short  statement  of  facts 
oat  of  which  the  case  arose.  The  relators, 
who  were  opening  a  dispensary  by  state  ap- 
pointment and  authority,  under  the  Act  of 
the  general  assembly  approved  December  28, 
1893,  and  known  as  the  ''Dispensary  Act," 
having  been  summoned  to  answer  before  the 
town  council  of  Aiken  for  violation  of  an 
•ordinance  prohibiting  the  sale  of  vinous  or 
malt  liquors  without  a  license,  applied  be- 
fore bis  honor,  Judge  Aldrich,  for  a  writ  of 
prohibition  restraining  the  town  council 
Trom  interfering  with  them  upon  said  charge, 
on  the  ground  that  the  ordinance  was  a  nul- 
lity, and  the  council,  in  seeking  to  enforce 


it,  was  attempting  to  exercise  a  power  with 
which  it  was  not  vested.  The  town  council, 
in  answer  to  a  rule  to  show  cause,  justified 
its  proposed  action  by  an  assertion  of  the  va- 
lidity of  the  ordinance  in  question,  and  by 
the  claim  that  the  Dispensary  Act  of  1898 
was  null  and  void,  as  violative  of  sections 
1,  2,  and  41  of  article  1  of  the  Constitution 
of  the  state,  of  section  8,  article  1,  of  the 
Constitution  of  the  United  States,  of  Amend- 
ments 4,  6,  and  14  to  that  Constitution,  and 
of  the  national  laws  regulating  interstate 
commerce.  It  is  also  urged  that  the  relators 
had  ample  remedy  at  law  for  the  correction 
of  their  alleged  grievances,  and  that  the  writ, 
on  that  ground,  should  not  issue.  Judge 
Aldrich  held,  under  the  authority  of  AfeCul- 
lough  V.  Brown  (8.  C.)  28  L.  R.  A.  410,  that 
the  Act  of  1898  was  violative  of  the  state  con- 
stitution, null  and  void ;  that  the  act  is  not 
in  violation  of  the  Constitution  of  the  United 
States,  the  amendments  thereto,  or  the  inter- 
state commerce  laws  of  the  United  States; 
but  that  the  charter  of  the  city  of  Aiken  does 
not  sustain  the  ordinance,  and  that  the  same 
was  illegal  and  void.  He  further  overruled 
the  objection  that  the  relators  had  ample 
remedy  at  law,  and  ordered  the  writs  of  pro- 
hibition to  issue.  Both  relators  and  respond- 
ents appealed,  ~the  first  on  the  grouna  that 
the  Judfl[e  erred  in  holding  the  Act  of  1898 
null  and  void,  as  violative  of  the  state  con- 
stitution, and  in  permitting  respondents  to 
question  the  constitutionality  of  the  act ;  and 
the  respondents  on  the  grounds  that  the  iudffe 
erred  in  not  holding  £e  dispensar;^^  act  null 
and  void  as  violative  of  the  constitution  of 
the  United  States  and  of  the  national  inter- 
state commerce  laws,  in  not  holding  the  re- 
lators had  ample  remedy  at  law,  and  so  are 
not  entitled  to  the  writ,  and  in  holding  the 
ordinance  in  question  to  be  without  support 
of  law,  null  and  void. 

We  are  met  at  the  threshold  with  the  ob- 
jection that  the  principles  involved  in  this 
case  have  been  adjudicated  by  this  court  in 
the  case  of  McCullough  v.  Brown^  eupra^  fol- 
lowed by  the  cases  of  Barringer  y.  Fioreriee, 
and  Sas  parte  Bruneon,  19  8.  £.  Rep.  745, 
and  8taU  v.  O'DonneU,  Id.  748,  and  that  the 
doctrine  of  stare  deeieie  should  prevail.  The 
Act  of  1892,  known  as  the  "Dispensary  Act," 
had  been  construed  by  the  court  be/ore  the 
case  of  McGuUaugh  v.  Brown  was  decided. 
It  received  its  first  judicial  construction  by 
his  honor,  Judge  Simon  ton,  in  the  case  of 
Gantini  v.  TiUman,  in  the  circuit  court  of 
the  United  States  for  the  district  of  South 
Carolina.  64  Fed.  Rep.  969.  In  an  able 
and  clear  opinion  his  honor.  Judge  Simonton, 
sustained  the  constitutionality  of  the  act 
generally,  but  reserved  his  opinion  as  to 
other  provisions  of  the  act  in  these  words : 
"There  are  other  and  much  more  grave  ques- 
tions in  this  case,  affecting  the  jurisdiction 
of  this  court.  The  conclusions  reached  ren- 
der the  discussion  of  them  at  this  time  un- 
necessary." In  that  case  his  honor.  Judge 
Simonton,  says:  "This  is  a  proceeding  to 
test  the  constitutionality  of  an  act  of  the 
general  assembly  of  South  Carolina,  com- 
monly known  as  the  '  Dispensary  Act. '  The 
purpose  of  the  act,  as  expressed  in  its  title. 


aso 


North  Carolina  Sttpsbicb  Coubt. 


is  to  probiblt  the  manufacture  and  sale  of 
intoxicating  liquors  as  a  beverage  within 
this  state,  except  as  herein  provided.  .  .  . 
We  liave  seen  that  the  right  to  sell  intoxicat- 
ing liquors  is  not  a  right  inherent  in  the 
citizen,  and  is  not  one  of  the  privileges  of 
citizenship ;  that  it  is  not  within  the  protec- 
tion of  the  fourteenth  amendment ;  that  it  is 
within  the  police  power.  The  police  power 
is  a  right  reserved  by  the  states,  and  has  not 
been  delegated  to  the  general  government." 
The  Act  of  lb92  was  next  brought  in  review 
before  the  supreme  court  of  this  state  in  the 
case  of  J^ate,  ex  rd.  Hoover,  v.  Cliester, 
and  State,  ex  rd,  Groesehd,  y.  Same,  89  S. 
O.  807.  In  these  cases  (which  were  heard 
together)  Mr,  Jtistiee  Pope,  in  deliver- 
ing the  unanimous  opinion  of  the  court, 
says :  **  As  to  these  several  points  embodied 
in  these  four  objf^ctions  wherein  it  is  claimed 
that  the  act  we  are  now  considering  is  in 
violation  of  certain  provisions  of  our  consti- 
tution as  well  as  that  of  the  United  States, 
we  do  not  see  how  such  questions  can  arise 
in  this  case.  The  only  question  involved 
here  is  whether  said  act  violates  the  consti- 
tution in  forbidding  the  granting  of  licenses 
to  retail  spirituous  liquors  beyond  the  80th 
day  of  June,  1898,  and  to  that  question  we 
have  condned  our  attention,  and,  having 
reached  the  conclusion  that  the  said  act  be- 
infp  in  effect  an  act  to  regulate  the  sale  of 
spirituous  liquors,  the  power  to  do  which  is 
universally  recognized,  it  is  quite  clear  that 
there  is  nothinir  unconstitutional  in  forbid- 
ding the  grantHig  of  licenses  to  sell  liquor 
except  in  the  manner  prescribed  by  the  act. 
But  whether  the  act  contains  other  features 
not  affecting  the  right  of  relators  to  the  li- 
censes claimed  by  them,  is  a  question  that 
cannot  properly  arise  in  these  cases,  and  can- 
not, therefore,  be  considered,  for,  as  we  have 
said  above,  it  would  be  extrajudicial  to  do 
80."  It  will  be  observed  that  in  those  cases 
Mr,  Jtistiee  Pope  spoke  for  the  court,  when 
be  said:  ** Having  reached  the  conclusion 
that  the  said  act  being  in  effect  an  act  to 
regulate  the  sale  of  spirituous  liquors,  the 
power  to  do  which  is  universally  recognized. 
It  is  ouite  clear  that  there  is  nothing  uncon- 
stitutional In  forbidding  the  granting  of  li- 
censes to  sell  liquors,  except  In  the  manner 
prescribed  b^  the  act."  It  will  also  be  seen 
oy  an  examination  of  those  cases  that  the 
doctrine  of  stare  decisis  did  not  prevail  when 
the  cases  of  8tafe  v.  Plait,  2  8.  C.  N.  8.  150, 
16  Am.  Rep.  647,  and  Slate  v.  Bagood,  18 
8.  C.  46,  were  brought  in  review  before  the 
court.  Mr,  Jv slice  Pope,  speaking  for  the 
court,  says :  **  There  have  been  two  aecisions 
by  this  court,  and  both  most  unsatisfactory, 
there  having  been  a  strong  dissenting  opin- 
ion in  e&ch,  — Chief  Justice  Moses  in  the  case 
of  State  V.  Plait,  sujyi'a,  and  the  present  chief 
Justice  in  the  case  of  State  v.  Hagmfd,  supra,^ 
After  citing  authorities  to  show  that  the  prin- 
ciples announced  in  them  were  erroneous,  he 
thus  proceeds:  ''Therefore,  however  un- 
pleasant it  may  be  to  reverse  previous  de- 
cisions of  this  Court,  still,  after  full  and 
mature  consideration,  we  feel  it  to  be  a  duty 
we  owe  the  state  (hat  the  case  of  State  v. 
Piatt,  sffpra,  should  be,  and  is  hereby,  over- 
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ruled ;  and  as  the  case  of  State  y.   Hagooit^ 
supra,  was  really  decided  upon  the  author- 
ity of  Piatt's  Case,  it  follows  necessarily  that. 
the  Ctise  of  Hagftod  must  fall  when  the  founda- 
tion upon  which  it  rests  is  taken  away.*' 
Chief  Justice  Simpson,  delivering  the  opin- 
ion of  the  court  in  Suber  v.   Chandler,  18  S. 
C.  526,  overruling  McGmean  v.  Hitt,  16  S. 
G.  602,  42  Am.  Rep.  650,  uses  this  language  : 
''The  Judgment  which  we  propose  to  an- 
nounce ia  directly  in  conflict  with  McOovyan- 
V.  Hilt,  supra.    That  case  was  decided  by  a. 
divided  court,  Mr,  «7t/«tt60McIver  having  dis- 
sented.    It  is  a  very  recent  decision.     Judge 
Pressley,  delivering  the  opinion  of  the  ma- 
jority, stated  that  in  several  of  the  states 
cases  were  found  holding  that  the  statute 
was  suspended  in  cases  like  that.     .     .     . 
Under  these  circumstances,  and  upon  exam- 
ination finding  that  it  has  no  sufficieDt  sup- 
port, either  in  principle  or  authority,  to  our- 
opinion  it  should  be  overruled,  and  it  is  so- 
ordered.  "    In  Piester  v.  Piester,  22  8.  C.  145, 
58  Am.  Rep.  711,  Mr,  Jvstiee  McOowau,  in 
overruling  Edtcards  v.  Sanders,  6  8.  C.  N. 
8.  816,  says:    "This  is  the  case  upon  which 
the  circuit  Judge  rested  his  decree ;  but  with 
all  due  respect,  And  an  anxious  desire  to- 
maintain  consistency  in  the  adjudications  of 
this  court,  we  are  constrained  to  say  that  in 
our  Judgment  the  case  of  Edwards  v.  Sandere 
is  not  only  unsustained  bv  proper  rules  of 
construction,  but  is  in  direct  opposition  to 
the  decided  cases,  and  what  was  at  that  time 
considered  the  settled  law  of  the  state."     Id 
Willis  V.  Oioen,  48  Tex.    41,  the  court  said : 
*'The  questions  to  be  considered  in  these  cases- 
have  no  application  whatever  to  the  title  or 
transfer  of  property,  or  to  the  matters  of  con- 
tract.    They  involve  the  construction  and 
interpretation  of  the  organic  law,  and  present 
for  consideration  the  structure  of  the  govern- 
ment, the  limitations  upon  legislative  and 
executive  power  as  safeguards  against  tyr- 
anny and  oppression.     Certainly  it  cannot 
be  seriously  insisted  that  questions  of  this- 
character  can  be  disposed  oi  by  the  doctrine 
of    stare  decisis."     Chief  Justice   Bleckley 
in   mUon  v.    Oeorgia  /?.  Co,,  &I  Ga.  691. 
very    forcibly  says:     "Minor  errors,  even 
if  quite  obvious,  or  important  errors,  if  their  - 
existence  be  fairly  doubtful,  may  be  adhered 
to,  and  repeated  indefinitely,  but  the  only 
treatment  tor  a  great  and  glaring  error  affect- 
ing the  correct  administration  of  justice  in. 
all  courts  of  original  Jurisdiction  is  to  cor- 
rect it.     When  an  error  of  this  magnitude, 
and  which  moves  in  so  wide  an  orbit,  com- 
petes with  truth  in  the  struggle  for  existence, 
the  maxim  for  a  supreme  court — supreme  in 
the  majesty  of  duty  as  well  as  in  the  majesty 
of  power — is  not  *  stare  deeisis,'  but  ^J^atjus- 
titia  mat  ccdum, '  **    In  the  case  of  Crotrther 
V.    Sawyer,    2   Speers,    L.    578,    overruling 
Dinkins  v.  Vaughan,  1  McCord,  L.  554,  Judge 
0*Neall,  in  delivering  the  opinion  of  the 
court,   said:     **That  case,   as  a  precedent, 
until  reviewed  and  reversed,  of  course  pre- 
vented any  other  decision  than  that  given  on 
the  circuit.    Here,  however,  if  we  think  that 
the  case  was  decided  wrong,  it  presents  no  • 
such  obstacle ;   for  although  the  wisdom  of  * 
the  maxim  stare  decisis  is  acknowledged,  and  \ 
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we  rarely  think  it  prudent  to  overrule  a 
former  derision,  yet  when  it  conflicts  with 
other  decisions,  or  has  proceeded  upon  a 
plain  mistake  of  the  law,  it  is  our  duty  to 
put  it  out  of  the  way. "  In  KoHman  ▼.  Ayer^ 
1  Strobh.  L.  577,  Evans,  c7.,  said :  "The  ef- 
fect of  this  is  a  reversal  of  the  case  of  Sillegas 
y.  EartUy,  1  Hill.  Eq.  106.  I  fell  the  full 
force  of  all  that  has  been  said  on  the  rule  of 
stare  decisU,  but  the  case  of  HiUegoB  y.  Hart- 
ley has  not  settled  any  great  principle  of 
property  under  which  rights  have  been  ac- 
quired 'which  the  reversal  would  defeat. " 
la  Pulmer  ▼.  Harmon,  8  Strobh.  L.  580, 
Kicliardson,  J.,  said:  **!  here  take  the  oc- 
casion to  remark  that  I  was  the  presiding 
judge  in  the  case  of  Slider  ▼.  3fyer9,  and  It 
so  happens  that  I  am  now  to  review  my  de- 
cision in  that  case ;  and  I  propose  to  show 
that  it  was  erroneous,  and  ought  to  have  been 
overruled,  as  we  now  overrule  the  present 
circuit  decision,  for  the  following  reasons.  * 
In  Eat  parte  -  Witie,  88  8.  C.  450,  OhieJ  Jue- 
tiee  Mclver,  in  overruling  Tufitty  ▼.  Hauser, 
7  S.  C.  158,  says :  **  While,  therefore,  Jttdge 
Wallace,  not  having  the  power  to  overrule 
that  case,  may  have  been  justified  in  follow- 
ing it,  yet  when  the  question  reaches  a  tri- 
bunal which  is  vested  with  such  power  it 
seems  to  us  that  such  power  should  be  exer- 
cised, when  the  former  decision  is  not  only 
clearly  erroneous,  but  likely  to  lead  to  evil 
results ;  especially  when  such  decision  estab- 
lishes no  rule  of  property,  and  is  not  other- 
wise entitled  to  be  adhered  to  under  the 
wholesome  doctrine  of  $tare  decieis.'*  There 
are  some  reasons  it  might  be  contended,  why 
the  doctiine  of  etare  decisis  does  not  apply  to 
this  CMse.  For  instance,  the  Dispensary  Act 
of  1802  did  not,  in  its  title,  expressly  pur- 
port to  be  a  police  measure,  while  such  is 
the  title  of  the  Act  of  1898.  Again,  in  the 
Act  of  1893  the  revenue  feature  is  dependent 
upon  rules  to  be  adopted  by  the  state  board 
of  control,  while  in  the  Act  of  1892  express 
provision  was  made  in  the  act  itself  as  to  the 
revenue.  We,  however,  are  of  the  opinion 
that  the  principles  upon  which  the  Act  of 
1892  was  declared  to  be  unconstitutional  will 
make  the  Act  of  1893  voconstitutlonal  if  fol- 
lowed in  this  case.  In  tlie  light  of  the  fore- 
going cases,  the  doctrine  of  stare  decisis  can- 
not be  applied  in  this  case. 

The  principles  upon  which  the  former  de- 
cision was  rendered  will  now  be  reviewed 
by  this  court,  and,  if  found  to  be  sound, 
will  be  followed,  while,  on  the  other  hand, 
if  found  to  be  erroneous,  will  be  overruled. 
The  circunistnnoc*s  under  which  a  legislative 
enactment  should  be  declared  unconstitu- 
tional are  well  expressed  by  CJiancettar 
Waitea,  who,  in  delivering  the  opinion  of 
the  court  in  the  case  of  Byrne  v.  Stewart,  8 
I>e8aiiss.  Eq.  476,  says:  Mf  legislative  au- 
thority is  supreme  in  all  cases  in  which  it 
is  not  restrained  by  the  constitution,  and  as 
it  is  the  duty  of  the  legislators  as  well  as  of 
the  judges  to  consult  this,  and  conform  their 
sets  to  it.  so  it  ought  to  he  presumed  that  all 
their  acts  are  conformably  to  it,  unless  the 
contrary  is  manifest.  This  confidence  in  the 
wisdom  and  Integrity  of  the  legislature  Is 
necessary  to  insure  a  due  obedience  to  its  au- 
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thority ;  for,  if  this  is  frequently  questioned, 
it  must  tend  to  diminish  that  reverence  for 
the  laws  which  is  essential  to  the  public 
safety  and  happiness.  I  am  not,  therefore^ 
disposed  to  examine  with  scrupulous  exact- 
ness the  validity  of  a  law.  It  would  be  un- 
wise to  do  so  on  another  account.  The  inter- 
ference of  the  judicial  power  with  legislative 
acts,  if  frequent,  or  on  dubious  grounds, 
might  occasion  so  great  a  jealousy  of  thia 
power,  and  so  general  a  prejudice  against 
it,  as  to  lead  to  measures  which  might  end 
in  the  total  overthrow  of  the  independence 
of  the  judiciary,  and  with  it  this  best  pre- 
servative of  the  constitution.  The  validity 
of  a  law  ought  not,  then,  to  be  questioned 
unless  it  is  so  obviously  repugnant  to  th& 
constitution  that  when  pointed  out  bv  the 
judges  all  men  of  sense  and  reflection  in  the 
community  may  perceive  the  repugnancy. 
By  such  a  cautious  exercise  of  this  judicial 
clieck  no  jealousy  of  it  will  be  excited,  the 
public  confidence  in  it  may  be  promoted,  and 
its  just  and  salutary  effects  be  justly  and 
fully  appreciated.  ^Mr.  Justice  McGowan, 
in  &}  parte  Lynch,  16  8.  C.  84,  says :  **  It 
is  a  delicate  thing  to  declare  an  act  of  the 
legislature  unconstitutional.  This  section 
of  the  constitution  must  be  construed,  if  pos- 
sible, as  allowing  full  force  and  effect  to 
section  1,  article  2,  vesting  the  full  legisla- 
tive power  of  the  state  in  the  ffeneral  as- 
sembly. Implied  limitations  of  legislative 
power  are  only  admissible  where  the  impli- 
cation is  necessary,  or  where  language  con- 
veying a  particular  intent  cannot  have  its 
proper  force  without  such  implication.  The 
general  assembly  has  the  general  x>ower  of 
legislation  upon  all  subjects  not  prohibited 
by  the  constitution.  "The  legislative  de- 
partment is  intrusted  with  the  j^eneral  an- 
thoritv  to  make  laws  at  discretion,  and  is 
only  limited  by  express  constitutional  pro- 
visions.* Cooley,  Const.  Lim.  87-172.  'The 
constitutionality  of  a  law  must  be  presumed 
until  the  violation  of  the  constitution  is 
proved  beyond  all  reasonable  doubt,  and  a 
reasonable  doubt  must  be  solved  in  favor  of 
legislative  action,  and  the  act  be  sustained.* 
Id.  182."  Shaw,  C/A.  J.,  in  speaking  for  the 
court  in  Wellington,  Petitioner,  16  Pick.  95, 
26  Am.  Rep.  631,  says:  **  When  courts  are 
called  upon  to  pronounce  the  invalidity  of 
an  act  of  legislation  passed  with  all  the  forms 
and  ceremonies  requisite  to  give  it  force  of 
law,  they  will  approach  the  question  with 
great  caution,  examine  it  in  every  possible 
aspect,  and  ponder  upon  it  as  long  as  de- 
liberation and  patient  attention  can  throw 
any  new  light  on  the  subject,  and  never  de- 
clare a  statute  void  unless  the  nullity  and 
invalidity  of  the  act  are  placed  in  their  judg- 
ment beyond  reasonable  doubt. " 

In  the  light  of  these  cases,  we  proceed  to- 
a  consideration  of  the  Act  of  1898.  Before 
proceeding  to  a  consideration  of  the  specifie 
objections  urged  against  the  constitutional- 
ity of  the  act,  we  desire  to  state  at  the  out- 
set that  in  our  opinion  the  following  prop- 
ositions embody  the  principles  governing- 
this  case :  (1)  That  liquor,  in  its  nature,  ia 
dangerous  to  the  morals,  good  order,  health, 
and  safety  of  the  people,  and  Is  not  to  be 
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placed  on  the  eame  footing  with  the  ordinary 
•commodities  of  life,  such  as  corn,  wheat, 
•cotton,  tobacco,  potatoes,  etc.  (2)  That  the 
state,  under  its  police  power,  can  itself  as- 
sume entire  control  and  management  of  those 
subjects,  such  as  liquor,  that  are  dangerous 
to  the  peace,  good  order,  health,  morals,  and 
welfare  of  the  people,  even  when  trade  is 
-one  of  the  instruments  of  such  entire  control 
and  management  on  the  part  of  the  state. 
(8)  That  the  Act  of  1898  is  a  police  measure. 
We  are  frank  to  say  that  if  we  are  wrong  as 
to  either  of  these  propositions  the  act  should 
be  declared  unconstitutional.  We  will  now 
•cite  authorities  to  sustain  these  propositions. 
We  think  differences  of  opinion  as  to  the 
•constitutionality  of  this  act  arise  from  the 
attempt  on  the  part  of  some  to  apply  to  it 
the  law  applicable  to  the  ordinary  commodi- 
ties of  lire.  The  sale  of  an  article  may  be 
lawful  unless  restrained  by  law,  and  yet  it 
.may  be  of  such  a  nature  as  to  endanger  the 
peace,  safety,  health,  and  morals  of  a  peo- 
ple. We  do  not  suppose  there  is  a  more  po* 
tent  factor  in  keeping  up  the  necessity  for 
asylums,  penitentiaries,  and  jails, and  in  pro- 
ducing pauperism  and  immorality  through- 
out the  entire  country,  than  liquor,  and  yet 
it  is  argued  that  it  is  to  be  placed  on  the 
same  footing  with  the  breadstuff s  and  other 
ordinary  commodities  of  life.  Black  on  In- 
toxicating Liquors,  §  81,  says:  **For  an 
unregulated  and  unrestricted  traffic  in  liquor, 
it  is  admitted,  threatens  the  public  safety  by 
generating  vice  and  crime,  imperils  the 
peace  and  order  of  the  community  by  the 
demoralization  of  its  yictims,  ana  poisons 
tbe  fountains  of  the  public  prosperity  by  its 
contributions  of  pauperism  and  squalor." 
The  same  author,  in  section  85,  says :  **  Re- 
straints upon  the  traffic  in  spirituous  liquors 
«re  not  like  such  as  restrict  the  ordinary 
ayocations  of  life  which  adyance  human  hap- 
piness, or  trade  and  commerce,  that  produce 
neither  immorality,  suffering,  nor  want." 
Parker  and  Wurthington  on  rublic  Health 
and  Safety  shows  that  the  business  of  selling 
liquor  is  attended  with  danger  to  the  com- 
munity, and  that  a  citizen  has  not  the  inher- 
-ent  right  to  follow  such  ayocation.  We 
quote  the  following  from  State  y.  Turner, 
18  S.  C.  106,  in  which  Ohief  Justice  Mclyer 
deliyered  the  opinion  of  the  court:  **The 
power  of  the  legislature  to  regulate  the  sale 
•of  spirituous  liquors  has  been  too  long  and 
too  well  settled  to  admit  of  question  at  this 
late  day.  Experience  has  demonstrated  that 
the  unrestrained  traffic  in  spirituous  liquors 
is  dangerous  to  the  peace  and  welfare  of  so- 
-ciety,  and  therefore  it  has  long  been  settled 
that  the  lawmaking  power  may  throw  such 
restraints  around  that  traffic  as  in  the  Judg- 
ment of  that  department  of  the  goyerument 
may  be  necessary  to  secure  the  peace  and 
welfare  of  society."  The  court  in  Orowley 
v.  Christensen,  187  U.  8.  90,  84  L.  cd.  623, 
says:  **It  is  urged  that  as  the  liquors  are 
used  as  a  beyerage,  and  the  injury  following 
them,  if  taken  in  excess,  is  yoluntarily  in- 
flicted, and  is  C(.*nflned  to  the  party  offend- 
ing, their  sale  should  be  without  restriction, 
the  contention  being  that  what  a  man  shall 
drink,  equally  with  what  he  shall  eat,  is  not 
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proper Ijr  matter  for  legislation.  There  is  in 
this  position  an  assumption  of  a  fact  which 
does  not  exist, — that  when  the  liquors  are 
taken  in  excess,  the  injuries  are  confined  to 
the  parties  offending.  The  injury,  it  is  true, 
first  falls  upon  him  in  his  health,  which  the 
habit  undermines ;  in  his  morals,  which  it 
weakens;  and  in  the  self-abasement  which 
it  creates.  But  as  it  leads  to  neglect  of  bus- 
iness, and  waste  of  property,  and  general 
demoralization,  it  affects  those  who  are  im- 
mediately connected  with  and  dependent 
upon  him.  By  the  general  concurrence  of 
•pinion  of  eyery  ciyilized  and  Christian 
community  there  are  few  sources  of  crime 
and  misery  to  society  equal  to  the  dram  shop 
where  intoxicating  liquors  in  small  quanti- 
ties, to  be  drunk  at  the  time,  are  sold  indis- 
criminately to  all  parties  applying.  The 
statistics  of  eyery  state  show  a  greater 
amount  of  ciime  and  misery  attributable  to 
the  use  of  ardent  spirits  obtained  at  these 
retail  liquor  saloons  than  to  any  other  source. 
.  .  .  The  police  power  or  the  state  is 
fully  competent  to  regulate  the  business,  to 
mitigate  its  eyils,  or  to  suppress  it  entirely. 
There  Is  no  inherent  right  in  a  citizen  to 
thus  sell  intoxicating  li<^uors  by  retail.  It 
is  not  a  priyilege  of  a  citizen  of  the  state, 
or  of  a  citizen  of  the  United  States.  As  it 
is  a  business  attended  with  danger  to  the 
community,  it  may,  as  already  said,  be  en- 
tirely prohibited,  or  be  permitted  under  such 
conditions  as  will  limit  to  the  utmost  its 
eyils.  The  manner  and  extent  of  regulation 
rest  in  the  discretion  of  the  goyeming  au- 
thorities. That  authority  may  yest  in  such 
officers  as  it  may  deem  proper  the  power  of 
passinj^  upon  applications  for  permission  to 
carry  it  on,  and  to  issue  licenses  for  that 
purpose.  It  is  a  matter  of  legislatiye  will 
only." 

It  is  because  liquor  is  not  regarded  as  one 
of  the  ordinary  commodities  that  the  Act  of 
1893,  prohibiting  its  sale,  was,  as  to  that 
matter,  construed  to  be. constitutional.  We 
cannot  for  a  moment  belieye  that  the  court 
would  haye  declared  an  act  constitutional 
that  prohibited  entirely  the  sale  of  com,  cot- 
ton, or  other  ordinary  commodities.  It  is 
fallacieus  to  argue,  in  the  li|;ht  of  this  dis- 
tinction, so  thoroughly  sustained  by  the  au- 
thorities, that  if  the  goyernment  can  take 
the  exclusiye  control  of  the  liquor  traffic  it 
can  do  so  as  to  any  other  ayocations  in  life. 
In  Black  on  Intoxicating  Liquors,  §  24,  the 

Sol  ice  power  is  thus  defined :  **  It  cannot  be 
oubtea,  howeyer,  that  the  origin  of  this 
power  must  be  sought  in  the  yery  purpose 
and  framework  of  organized  society.  Jt  is 
fundamental  and  essential  to  goyernment. 
It  is  a  necessary  and  inherent  attribute  of 
soyereignty.  It  antedates  all  laws,  and  may 
be  described  as  the  assumption  on  which 
constitutions  rest;  for  the  state,  whether  we 
regard  it  as  an  association  of  indiyiduals,  or 
as  a  moral  organism,  must  haye  the  right  of 
self- protection,  and  the  power  to  preserye  its 
own  existence  in  safety  and  prosperity,  else 
it  could  neither  fulfill  the  law  of  its  being 
Dor  discharge  its  duties  to  the  individual. 
And  to  this  end  it  is  necessarily  inyested 
with  power  to  enact  such  meaiores  aa  ars 
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adapted  to  secnra  its  own  authority  ftod 
ipeace,  and  preserve  its  oonstiluent  members 
In  safety,  health,  and  morality.  Theories  of 
the  state,  according  as  they  tend  to  enlarge 
•or  restrict  the  legitimate  sphere  of  its  func- 
tions and  activities,  will  create  theories  as 
to  the  proper  limitations  of  the  police  power. 
But  its  existence  in  a  measure  proportioned 
to  the  rights  and  duties  it  is  to  guard  is  im- 
plied in  the  recogpition  of  the  state  as  a  factor 
in  law  and  civilization.  'It  is  a  power,  *  as 
has  been  well  said,  'essential  to  self-preser- 
vation, and  exists  necessarily  in  every  well- 
•organized  community.  It  is,  indeed,  the  law 
of  nature,  i^d  is  possessed  by  man  in  his  in- 
<]ividual  capacity.'  For  these  reasons,  it  ap- 
pears that  the  nature  and  authority  of  the  po- 
lioe  power  are  best  described  by  the  maxim, 
^ Solus  papuH  tuprema  lex,*  while  the  princi- 
ple *8ic  tttere  tuo  ut  aHenum  non  ladas*  fur- 
nishes in  most  cases  a  convenient  rule  for  its 
application."  We  find  the  following  in 
Troffeaer  v.  Oray,  73  Md.  250,  0  L.  R.  A. 
780 :  "  We  are  unable  to  conclude  that  every 
•one,  citizen  or  alien,  can  acquire  nj^hts 
which  can  in  any  wa^  control,  impair,  im- 
pede, limit,  ortliminish  the  police  power  of 
a  state.  Such  power  is  original,  inherent, 
and  exclusive.  It  has  never  Seen  surrendered 
to  the  general  government,  and  never  can  be 
surrenuered  without  imperiling  the  existence 
ot  civil  society."  Mr.  Justice  Field,  in  his 
dissenting  opinion  in  Slaughter  Hauee  Gaee^ 
88  U.  a  16  Wall.  86,  21  L.  ed.  894,  although 
he  denied  the  application  of  the  doctrine  of 
police  power  to  the  cases  then  before  the 
court,  says :  **If  it  really  were  a  police  reg- 
ulation. It  would  undoubtedly  be  within  the 
power  of  legislation."  CJiiefj*ietice  Waite, 
in  8Ume  v.  Migifimppi,  101  U.  8.  814,  25  L. 
«d.  1079,  says :  **  ^o  legislature  can  bargain 
away  the  public  health  or  the  public  morals. 
The  people  themselves  cannot  do  it,  much 
less  their  servants.  The  supervision  of  both 
these  subjects  of  governmental  powera  is  con- 
tinuing in  it  nature,  and  they  are  to  be  dealt 
with  as  the  special  exigencies  of  the  govern- 
ment may  require.  Government  is  organized 
with  a  view  to  their  preservation,  and  can- 
iiot  divest  itself  of  the  power  to  provide  for 
them.  For  this  purpose  the  largest  legisla- 
tive discretion  is  allowed,  and  the  discretion 
cannot  be  parted  with  any  more  than  the 
power  itself."  The  police  power  being 
fundamental  in  its  nature,  inherent  in  and 
so  essential  to  government;  that  its  very  ex- 
istence is  dependent  thereon,  the  exercise  of 
such  power  is  necessarily  one  of  the  chief 
fnoctions  of  government,  and  primarily  de- 
volves upon  the  government  itself,  although 
it  has  been  allowed  in  certain  cases  to  dele- 
gate and  **  farm  out"  such  power  to  corpora- 
tions and  individuals.  The  licensed  saloon 
keeper  does  not  sell  liquor  by  reason  of  an 
inalienable  right  inherent  in  citizenship,  but 
because  the  government  has  delegated  to  him 
the  exercise  of  such  rights  under  its  power 
'Of  police.  It  would  be  an  anomaly  in  the 
law  to  hold  that  the  principal  could  delegate 
to  an  agent  a  greater  power  than  the  princi- 
Dal  himself  could  exercise ;  yet  that  is  con- 
tended in  this  case.  The  question  admits  of 
giafer  doubts  as  to  the  right  of  the  govem- 


ment  to  delegate  the  power  than  to  exercise 
it  directly.  There  are  expressions  of  Mr. 
Justice  McGowan  in  the  case  of  Sumfnerville 
V.  PrthfiUy,  88  8.  C.  56,  8  L.  R.  A.  854, 
tending  to  sustain  this  view.  That  case  also 
shows  that  the  court  cannot  question  the  dis- 
cretion exercised  by  the  lawmaking  body  in 
adopting  such  measures  as,  in  its  judgment, 
seemed  best  under  its  power  of  police.  In 
that  case  he  says :  ^  Undoubtedly,  as  a  rule, 
every  man  may  cultivate  his  own  land  in  his 
own  way,  but  even  in  that  case  he  may  use 
his  land  in  such  manner  as  to  amount  to  'a 
nuisance'  indictable  at  common  law.  That, 
however,  does  not  touch  the  question  under 
the  ordinance  passed  by  virtue  of  the  powers 
conferred  upon  corporate  authorities  by  the 
legislature ' for  preserving  the  health,  peace, 
order,  and  good  government  of  the  town.' 
The  ordinance,  by  its  declared  purpose,  was 
a  police  regulation  for  preserving  the  health 
of  Summerville,  a  small  town  in  the  pines, 
about  twenty  miles  out  of  Charleston,  which 
afforded  a  convenient  summer  resort  for 
health.  Assuming  for  the  present  that  the 
town  council  had  the  power  to  pass  the  or- 
dinance, no  question  can  be  made  whether 'a 
nuisance*  had  been  created,  nor  whether  the 
restrictions  complained  of  were  necessary  to 
accomplish  the  purpose  in  view.  It  was 
their  exclusive  right  to  judge  what  was  nec- 
essary and  requisite  to  preserve  the  health  of 
the  town.  1  Dill.  Mun.  Corp.  §  144,  and 
authorities  in  note.^  Again:  "The  state, 
through  the  lawmaking  body,  certainly  pos- 
sesses the  police  power,  which  from  its  very 
nature  has  no  well-defined  limits,  but  must 
be  as  extensive  as  the  necessities  which  call 
for  its  exercise.  Judge  Dillon  describes  it 
thus :  'Every  citizen  holds  his  property  sub- 
ject to  the  proper  exercise  of  this  [police] 
power,  either  by  the  state  legislature  directly 
or  by  public  corporations  to  which  the  leg- 
islature may  delegate  it.  *  "  Again  :  " If  the 
legislature  Uself  had  passed  the  Summerville 
ordinance  just  as  it  stands,  it  could  not,  as 
we  think,  be  doubted  that  it  was  a  constitu- 
tional exercise  of  the  police  power.  It  is 
sali,  however,  that  it  was  a  mistake  to  sup- 
pose that  the  cultivation  of  the  soil  in  certain 
crops  was  dangerous  to  health,  and  therefore 
the  restriction  was  not  a  proper  one.  We 
suppose  that  the  cultivation  inhibited  must 
have  been  considered  as  dangerous  to  health 
in  the  locality  of  Summerville.  But,  be  that 
as  it  may,  it  was  a  question  for  the  law- 
making body.  'The  judiciary  can  only  ar- 
rest  the  execution  of  a  statute  when  it  con- 
flicts with  the  constitution.  It  cannot  run  a 
race  of  opinion  upon  points  of  right,  reason, 
and  expediency  with  the  lawmaking  power.* 
Cooley,  Const.  Lim.  p.  201.  Assuming  that 
the  legislature  had  the  power  to  pass  the 
Summerville  ordinance,  there  can  be  no  doubt 
that  it  had  the  right  to  delegate  that  power 
to  the  municipal  authorities  of  Summerville, 
as  the  governmental  agent  of  the  state  within 
the  corporate  limits  of  the  town.  *  The  pres- 
ervation of  the  public  health  and  safety  is 
often  made  a  matter  of  municipal  duty,  and 
it  is  competent  for  the  legislature  to  delegate 
to  municipalities  the  power  to  regulate,  re- 
strain, and  even  suppress  particular  branches 
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of  bufiiness  if  deemed  necessary  for  the  pub- 
lic good.'  See  1  Dill.  Mun.  Corp.  Sd  ed. 
$  144,  and  Harrison  y.  Baltimore,  1  Gill, 
264."  It  will  be  seen  from  that  case  that 
the  power  of  police  is  so  great  that  under 
its  exercise  a  person  may  be  restricted  as  to 
the  area  of  land  he  shall  be  allowed  to  cul- 
tivate under  certain  circumstances ;  yet  it  is 
contended  that  the  state  cannot  take  control 
and  management  herself  of  the  liquor  traffic. 
In  Mugler  v.  Kansas,  123  U.  S.  660.  81  L. 
ed.  210,  the  court  says:  ''But  by  whom  or 
by  what  authority  U  It  to  be  determined 
whether  the  manufacture  of  particular  arti- 
cles of  drink,  either  for  general  use  or  for 
the  personal  use  of  the  maker,  will  injuri- 
ously affect  the  public?  Power  to  determine 
such  questions  so  as  to  bind  all  must  exist 
■omewhere,  else  society  will  be  at  the  mer(;y 
of  the  few  who,  regarding  only  their  own 
appetites  or  passions,  may  be  willing  to  im- 
peril the  peace  and  security  of  the  many, 
provided  only  they  are  permitted  to  do  as 
they  please.  Under  our  system  that  power 
is  lodged  with  the  legislative  branch  of  the 
government.  It  belongs  to  that  department 
to  exert  what  is  known  as  the  *  police  powers' 
of  the  state,  and  to  determine  primarily 
what  measures  are  appropriate  or  needful  for 
the  protection  of  public  morals,  the  public 
health,  or  the  public  safety.  If,  therefore, 
a  state  deems  the  absolute  prohibition  of  the 
manufacture  and  sale  within  her  limits  of 
intoxicating  liquors  for  other  than  medical, 
scientific,  and  manufacturing  purposes  to  be 
necessary  to  the  peace  and  becurity  of  society, 
the  courts  cannot,  without  usurping  legisla- 
tive functions,  overrule  the  will  of  the  peo- 
ple as  thus  expressed  by  their  chosen  repre- 
sentatives. They  have  nothing  to  do  with 
the  mere  policy  of  legislation."  In  the  case 
of  State  V.  Wapello  County,  18  Iowa,  419,  the 
court  says:  **  Will  it  be  said  that  the  state 
can  confer  a  police  power  which  she  hefself 
does  not  possess?  We  do  not  believe  that 
such  is  the  theory  or  nature  of  the  legislative 
department  of  our  state  government.  We 
know  that  she  may  confer  powers  upon  the 
Judicial  and  executive  departments,  and  au- 
thorize them  to  do  acta  which  she  herself 
cannot  do  for  the  reason  that  these  are  dis- 
tinct and  co-ordinate  branches  of  the  govern- 
ment, the  functions  of  which  cannot  be  per- 
formed by  the  general  assembly,  but  which 
nevertheless  are  to  a  certain  extent  under 
legislative  control  and  regulation.  When 
"we  say,  therefore,  that  the  legislature  can- 
not bestow  upon  her  subdivisions  rights  and 
Eowers  reserved  by  the  constitution  from 
er,  we  mean  of  course  a  police  power. 
These  subdivisions  receive  their  corporate 
existence  and  all  their  corporate  duties  and 
powers  from  the  legislature.  They  are  in- 
tended as  instruments  of  government  in  the 
hands  of  the  legislature  to  aid  it  in  the  ad- 
ministration of  its  public  regulations  with- 
in certain  prescribed  localities.  This  being 
the  case,  it  is  competent  for  the  legislature 
at  any  time  to  suspend  these  agencies  and 
reclaim  the  powers  which  she  had  thus  con- 
ferred and  execute  them  directly  herself." 
Oooley  on  Constitutional  Limitations,  p. 
119,  says:    ''The  constituent,  when  he  has 
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delegated  an  authority  without  an  interest. 
may  do  the  act  himself  which  he  has  author* 
ized  another  to  do,  and  especially  when  tfaap 
constituent  is  the  legislature,  ana  is  not  pro- 
hibited by  the  constitution  from  exercisiDg- 
such  authority.     Indeed,  the  whole  author- 
ity might  be  revoked,  and  the  legislature 
resume  the  burden  of  the  business  to  itself, 
if,  in  its  wisdom,  it  should  determine  that 
the  common  welfare  required  it." 

We  come  now  to  an  examination   of  the 
Act  of  1898  as  to  its  main  features.      It  has 
been  shown  in  the  case  of  Mugler  v.  JS^anscu^ 
128  U.  8.  628,  81  L.  ed.  205,  that  what  are 
known  as  the  ** police  powers"  of  the  govern- 
ment are  to  be  determined  primarily  by  the 
legislative  department.    The  intention  of  the 
legislature  is  to  be  gathered  from  the  words 
of  the  act.     The  title  of  the  act  is,  ^  An  act 
to  declare  the  law  in  reference  to  and  further 
regulate  the  use,  sale,  consumption,    trans- 
portation, and  disposition  of  alcoholic  liq- 
uids or  liquors  within  the  state  of   South 
Carolina,  and  to  police  the  same."    The  act 
provides  that  ''all  such  liquors,  except  when 
bought  from  a  state  officer  authorized  to  sell 
the  same  or  in  possession  of  t>ne,  are  declared 
to  be  contraband  and  against  the  morals. 
good  health ,  and  safety  of  the  state,  and  may 
be  seized  wherever  found,"  '^tc.     The  gov- 
ernor, attorney-general,  luid  comptroller  gen- 
eral shall  ex  officio  constitute  a  state  board  ot 
^ontrol  to  carry  out  the  provisions  of  this^ 
act.     The  act  provides  for  the  appointment 
of  a  commissioner  who  shall  purchase  all  li- 
quors for  lawful  sale  under  such  rules  and 
regulations  as  may  be  made  by  the  state 
board  of  control,  and  furnish  the   same  to 
such  persons  as  may  be  designated   as  dis- 
pensers thereof.     All  liquors  shall  be  tested 
by  the  chemist,  and  declared  to  be  pure,  be- 
fore sale  to  the  county  dispensers.      The 
state  board  of  control  shall  appoint  a  county 
board  of  control,  composed  of  three  persona," 
who  shall  appoint  certain  officers  known  as 
"county  dispensers."     The  dispensers   can 
on Iv  sell  by  the  package,  which  cannot  be 
broken,  nor  the  liquor  drunk,  on  the  prem- 
ises where  sold.     The  act  shows  that  the  leg- 
islature had  in  view  the  protection   of  the 
''morals,  good  health,  and  safety  of  the  state*^ 
in  dealing  with  this  question.     Hanv  safe- 
guards are  thrown  around  the  sale  of  the  liq- 
uor.    The  commissioner  is  to  be  an  abstainer 
from  intoxicants.     The  liquor  is  to  be  tested 
by  the  chemist  and  declarea  to  be  pure.     The 
liquor  is  to  be  sold  onlv  by  the  package, 
which  cannot  be  opened  nor  drunk  where 
sold.     The  sales  can  only  be  made  in  day- 
time.    Persons  cannot  be  appointed  on   the 
county  board  of  control  who  are  addicted  to- 
the  use  of  intoxicating  liquors.     No  person 
can  be  appointed  a  county  dispenser  who  h»« 
ever  been  adjudged  guilty  of  violating  The 
lawrelatinirto  intoxicating  liquors,  nor  who 
is  keeper  of  a  restaurant  or  a  place  <  f  p'lblio 
amusement,  nor  who  is  addicted  to  the  use 
of  intoxicating  liquors  as  a  beverage.     The 
county  dispenser  shall  execute  a  bond  in  the 
sum  of  $8,000,  upon  which  suit  for  damages- 
may  be  brought  for  a  violation  of  the  pro- 
visions of  the  act  by  a  wife,  child,  parent, 
guardian,    employer,   or  other  person.      A. 
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majority  of  the  yoters  in  a  township  may 
prevent  the  establishment  of  a  dispensary. 
The  county  dispenser  slial  1  take  an  oath  there- 
in prescribed.     A  printed  or  written  request 
must  be  presented  for  permission  to  purchase. 
The  sale  shall  not  be  made  to  a  minor,  a  per- 
son intoxicated,   a  person  in  the  habit  of 
drink in|;  to  excess,  nor  to  a  person  unknown 
to  the  dispenser.     It  prevents  the  establish- 
ment of  club  rooms  where  liquors  are  used. 
One  of  the  beneficial  results  of  the  law  is 
brought  about  by  selling  only  for  cash.    It 
has  been  argued  that  there  was  no  necessity 
for  this  regulation  by  the  state :  that  the  same 
results  could  be  accomplished  by  allowing 
private  individuals  to  carr^  on  the  traffic, 
and  for  this  reason  the  act  is  null  and  void. 
The  necessity  was  a  question  exclusively  for 
the  legislative  department,  as  shown  by  the 
foregoing  authorities,  particularly  Summer- 
tills  V.  PresOey,  38  S.  C.  56,  8  L.  R.  A.  854. 
The  Judiciary  **  cannot  run  a  race  of  opin- 
ions upon  points  of  right,  reason,  and  ex- 
pediency with  the  lawmaking  powers. "   The 
state  hBS  the  right,  through  its  own  officers,  — 
in  fact  it  is  its  primary  nuty, — to  enforce  its 
police  regulations,  which  right  inheres  in 
government  itself,  and  is  paramount  to  any 
right  inherent  in  citizenship.     But  referring 
to  the  foregoing  objection,  as  matter  of  fact 
it  would  not  be  as  efficiently  enforced  by 
privaie  individuals,  because  there  would  be 
the  constant  temptation  to  make  as  lar^e 
profits  as  possible.     Chief  Juetice  Mclver,  m 
McCuUough  V.  Broton,  says:    *'By  its  profit 
feature  it  holds  out  an  inducement  to  every 
taxpayer  to  encourage  as  large  sales  as  pos- 
sible, and  thereby  lessen  the  burden  of  tax- 
ation to  the  extent  of  the  profits  realized." 
Now,  if  the  indirect  profits  in  the  case  men- 
tioned are  sufficient  to  induce  the  taxpayer 
to  encourage  large  sales  in  which  he  would 
at  most  have  only  a  very  small  interest,  how 
great  would  then  be  the  inducement  to  en- 
courage large  sales  when  the  seller  would 
get  all  the  profits?    The  dispensary  act  it- 
self is  an  outgrowth  of  a  dissatisfaction  on 
the  part  of  the  people  with  the  manner  in 
which  the  police  power,   when  delegated, 
was  abased.     The  law  was  enacted  in  self- 
defense,  and  vindicates  the  wisdom  of  our 
forefathers  in  allowing  wide  legislative  dis- 
cretion in  the  exercise  of  the  police  power. 
There  is  nothing  in  the  act  showing  that  its 
primary  object  is  the  raising  of  revenue. 
The  sales  are  to  be  made  under  rules  adopted 
by  the  county  board  of  control,  and  approved 
by  the  state  board  of  control.     It  is  certainly 
possible  for  the  objects  of  the  act  to  be  car- 
ried into  effect  under  proper  rules  adopted 
for  that  purpose.     It  is  within  the  power  of 
the  boards  of  control  to  eliminate  the  profit 
feature  altogether.     It  is  presumed  that  pub- 
lic officials  will  discharge  the  duties  of  office 
in  a  lawful  manner,  until  the  contrary  ap- 
pears.    When  a  case  is  brought  before  this 
court  contesting  the  legality  of  the  rules 
adopted  by  the  boards  of  control,  it  will  be 
time  enough  then  for  this  court  to  pass  upon 
the  revenue  feature.    Suffice  it  to  say  no  such 
question  is  now  before  us. 

Objection  has  been  urged  against  the  act 
that  It  is  repugnant  to  the  provisions  of  the 
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constitution  as  to  taxation.  This  objection 
could  only  be  sustained  in  case  it  should  be 
decided  that  the  object  of  the  act  is  not  the 
exercise  of  police  power.  Police  power  is 
a  public  purpose,  and  taxes  levied  to  enable 
the  government  to  enforce  a  law  construed  to 
be  in  pursuance  of  the  police  power  have 
never  been  declared  unconstitutional.  Those 
interposing  the  objection  above  mentioned 
assumed  that  the  act  is  not  a  police  measure, 
and  thus  argue  against  its  constitutionality. 
If  the  act  is  a  police  measure,  a  tux  levied 
for  its  enforcement  would  be  as  lawful  as  a 
tax  to  raise  funds  to  build  a  state  house  or 
railroad,  which  it  has  been  determined  be- 
yond controversy  the  state  always  does  under 
this  power  of  police  inherent  in  the  govern- 
ment. Before  this  objection  can  properly 
arise,  it  will  have  to  be  determined  whether 
the  act  is  a  police  measure,  which  is  always 
a  public  purpose.  Objection  is  made  as  to 
the  constitutionality  of  the  act  on  the  ground 
that  it  creates  a  monopoly.  Those  interpos- 
ing this  objection  likewise  assume  that  it  is 
not  a  police  measure.  The  objection  is  fully 
met  by'  the  decision  of  the  court  in  the 
Slaughter  Souse  Cases,  iupra,  in  which  the 
court  says :  "That  wherever  the  legislature 
has  the  right  to  accomplish  a  certain  result, 
and  that  result  is  best  attained  by  means  of 
a  corporation,  it  has  the  right  to  create  such 
a  corporation,  and  to  endow  it  with  the  power 
necessary  to  effect  the  desired  lawful  pur- 
pose, seems  hardly  to  admit  of  debate." 
Tiedcman  on  Police  Powers,  818,  says:  **If 
it  is  lawful  for  the  state  to  prohibit  a  par- 
ticular business  altogether,  or  to  make  a  gov- 
ernment monopoly  of  it,  the  pursuit  of  such 
business  would,  if  permitted  to  any  one,  be 
a  privilege  or  franchise,  and,  being  like  any 
other  franchise,  may  be  made  exclusive. 
This  is  but  a  logical  consequence  of  the  ad- 
mission that  ihe  state  has  the  power  to  pro- 
hibit a  trade  altogether.  Such  an  admission 
is  fatal  to  a  resistance  of  the  power  to  make 
it  a  monopoly. "  The  doctrine  of  ** monopolv" 
cannot  be  applied  to  a  state  in  exercising  its 
governmental  functions. 

The  first  objection  set  forth  in  respondent's 
return  to  the  writ  of  prohibition  is  that  the 
act  is  in  violation  of  section  1,  article  1,  of 
the  Constitution  of  this  state.  That  section 
is  as  follows:  ''All  men  are  born  free  and 
equal,  endowed  by  their  Creator  with  certain 
inalienable  rights,  among  which  are  the 
rights  of  enjoying  and  defending  their  lives 
and  liberties,  of  acquiring,  possessing  and 
protecting  property,  and  of  seeking  and  ob- 
taining their  safety  and  happiness."  The 
act  is  not  in  violation  of  this  section  unless 
it  has  deprived  the  respondent  of  an  inalien- 
able right.  It  will  be  observed  that  the  re- 
spondent ia  a  municipal  corporation,  but, 
waiving  all  question  as  to  the  right  of  such 
corporation  to  claim  the  same  ** inalienable 
rights"  as  a  citizen,  we  do  not  see  that  any 
"inalienable  right"  has  been  invaded.  The 
case  of  Crowley  v.  ClirUtensen,  137  U.  S.  86, 
34  L.  ed.  620,  and  the  other  autborities  here- 
inbefore cited,  clearly  show  that  a  citizen 
has  not  an  "  inalienable  right"  to  sell  liquor, 
but,  on  the  contrary,  that  laws  are  conslitu- 
tional  that  prohibit  the  sale  altogether. 
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The  second  objection  is  that  the  act  is  in 
▼iolation  of  section  2,  article  1,  of  the  Con- 
stitution of  South  Carolina.  Tliat  section 
is  as  follows :  **  Slavery  shall  never  exist  in 
this  state;  neither  shall  involuntary  servi- 
tude, except  as  a  punishment  for  crime 
whereof  the  party  shall  have  been  duly  con- 
victed.** Counsel  for  respondent  did  not  ar- 
gue this  objection,  and,  as  it  has  no  bearing 
whatever  on  this  case,  we  are  constrained  to 
think  there  must  have  been  a  mistake  In  its 
insertion. 

The  next  objection  interposed  by  respond- 
ent is  that  the  act  is  in  violation  of  section 
41,  article  1,  of  the  Constitution  of  this  state. 
That  section  is  as  follows:  ''The  enumera- 
tion of  rights  in  this  constitution  shall  not 
be  construed  to  impair  or  deny  others  retained 
by  the  people,  and  all  powers  not  herein 
delegated  remain  with  the  people.**  This 
seciion  was  construed  in  the  case  of  State  v. 
Hayne.  4  S.  C.  N.  S.  420,  in  such  a  way  as 
to  be  in  accord  with  the  established  theory 
of  the  state  government  and  of  the  power  of 
the  legislature.  Chief  JuMtiee  Williard,  in 
delivering  the  opinion  of  the  court,  said: 
**  Section  1,  article  2,  declares  that  the  legis- 
lative power  of  this  state  shall  be  vested  in 
two  distinct  branches,  the  one  to  be  styled 
Hhe  Senate/  and  the  other  'the  House  of 
Representatives,  *  and  both  together ' the  Gen- 
eral Assembly  of  the  State  of  South  Caro- 
lina. '  Although  the  particular  office  of  this 
section  is  to  fix  certain  important  features  of 
the  body  through  which  the  function  of  leg- 
islation is  to  be  exercised,  yet  it  describes  in 
an  authoritative  way  the  nature  of  the  power 
vested.  It  is  no  less  than  the  legislative 
power  of  the  state.  It  is  not  such  and  so 
much  of  the  legislative  power  of  the  state  as 
was  intended  to  be  used  bv  that  particular 
body,  but  it  was  the  whole  legislative  power 
of  this  state,  its  whole  capacity  of  making 
laws  and  providing  the  means  for  their  en- 
forcement. It  was  not  intended  that  the  leg- 
islature should  exercise  this  power  without 
limitation  and  restraint,  for  the  constitution 
that  uses  these  words  of  grant  imposes  many 
such  restrictions  and  limitations  affecting  the 
extent  to  which  it  may  be  effectively  exer- 
cised. The  form  of  expression  here  employed 
shows  that  the  people  of  South  Carolina  en- 
tertain the  same  view  of  the  nature  of  legis- 
lative power  that  is  accepted  by  other  similar 
communities,  and  intended  that  it  should  re- 
ceive, in  this  respect,  the  construction  or- 
dinarily put  upon  grants  of  such  powers  in 
other  similar  instruments;  that  is  to  say, 
they  intended  a  general  grant  of  that  branch 
of  governmental  power  and  faculty  described 
as  the '  legislative  power  of  the  state, '  though 
subject  to  many  restrictions  affecting  its  ex- 
ercise. But  it  has  been  argued  that  section 
41  of  article  1  narrows  this  from  a  grant  of 
general  capacitv  to  one  of  limited  power. 
It  is  said  that  the  powers  of  the  legislature 
of  South  Carolina  must  be  held  to  be  special 
and  enumerated  powers,  like  those  of  the 
congress  of  the  United  States,  and  that  such 
as  are  not  in  terms  granted  must  be  regarded 
as  withheld  and  retained  by  the  people,  and 
that  such  is  the  force  and  effect  of  section 
41,  article  1.**    After  quoting  the  section, 
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he  proceeds:    ''The  true  effect  of   this  dec- 
laration is  that  it  reserves  to  the  people  what- 
ever is  not  granted  by  the  instrument;   as, 
for  instance,  the  right  to  make  changes  in 
the  form  of  government  is  not  granted,  and 
under  this  clause  remains  with  the  people, 
capable  of  exercise  when  they  may  see  fit  so 
to  do.     As  the  legislative  power  is  grated 
in  express  terms,  importing  a  grant  of  gen- 
eral powers,  such  general  power  of  legisla- 
tion cannot  be  regarded  as  reserved   to  the 
people  under  this  section.     Such    general 
language  as  that  contained  in  section  41,  ar- 
ticle 1,  cannot  be  allowed  such  force  and 
effect  as  to  change  entirely  the  nature  of  leg- 
islative power,  and  to  introduce  anomalous 
ideas  in  the  structure  of  the  government." 
The  court  does  use  the  following  language 
in  Feldman  v.   Charleston,  23  S.  C.  6:^,    55 
Am.  Rep.  6,  which  is  relied  on  to  sustain  the 
theory  of  implied  limitations  upon  the  leg- 
islative power:    **When,  in  addition  to  this, 
we  find  that  the  Constitution  of  1868,  in  ar- 
ticle 1,  section  41,  expressly  declares  that 
'  the  enumeration  of  rights  in  this  constitu- 
tion shall  not  be  construed  to  impair  or  deny 
others  retained  by  the  people,  and  all  powers 
not  herein  delegated  remain  with  the  people, ' 
we  think  there  can  be  no  doubt  that,  even  in 
the  absence  of  any  express  restrictions  upon 
the  taxing  power  of  the  legislature,   such 
power  can  only  be  exercised  for  some  public 
purpose,  and  that  whenever  it  is  attempted 
to  be  exercised  for  a  private  purpose  it  is 
the  duty  of  the  courts  to  declare  such  legis- 
lation void.  **    The  very  definitions  of  taxa- 
tion, making  it  clear  that  it  must  be  for  a 
public  purpose,  showed  that  there  was  no* 
necessity  for  resort  to  the  doctrine  of  reserved 
limitations  to  declare  null  and  void  a  tax  for 
a  private  purpose,  and  that  the  court  would 
have  been  compelled  to  render  the  decision 
it  did  in  that  case,  even  if  section  41,  article 
1,  had  not  been  referred  to  at  all.    A  refer- 
ence to  section  41,  article  1,  was  incidental 
only,  and  cannot  be  regarded  as  authority 
to  show  that  there  are  reserved  limitations 
when  there  was  nothing  in  that  case  calling 
for  an  adjudication  of  such  question. 

The  cases  cited  in  support  of  the  doctrine 
of  implied  limitations  upon  the  legislative 
authority  were  in  regard  to  taxation,  as  to 
which  it  was  not  necessary  to  resort  to  such 
doctrine,  for  the  simple  reason  that  the  very 
definition  of  taxation  shows  it  must  be  for  a 
public  purpose,  and  therefore  an  act  of  the 
legislature  attempting  to  raise  money  for  a 
private  purpose  is  null  and  void.  Mr.  Tiede- 
man,  in  his  Limitations  of  Police  Power 
(p.  468) ,  says :    **  A  tax  is,  in  the  most  com- 

f>rehensive  sense,  any  charge  or  assessment 
evied  by  the  government  for  public  pur- 
poses upon  the  persons,  property,  and  privi- 
leges of  the  people  within  the  taxing  district 
or  state.**  Black,  Ch.  J.,  in  Sharpleta  v. 
Philadelphia,  21  Pa.  160,  59  Am.  Dec.  759, 
which  is  one  of  the  leading  cases  against  the 
doctrine  of  reserved  constitutional  limita- 
tions, shows  that  taxation  necessarily  means 
the  raising  of  revenue  for  a  public  purpose. 
In  that  case  he  says :  "  The  legislature  has 
no  constitutional  right  ...  to  lay  a 
tax,  or  to  authorize  municipal  corporations 
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to  do  it,  in  order  to  raise  funds  for  a  mere 
private  purpose.  No  sudi  authority  passed 
to  the  assembly  by  the  general  grant  of  the 
legislative  power.  This  would  not  be  legisla- 
tion. Taxation  is  a  mode  of  raising  revenue 
for  public  purposes.  When  it  is  prostituted 
to  objects  in  no  way  connected  with  the  pub- 
lic interests  or  welfare,  it  ceases  to  be  taxa- 
tion, and  becomes  plunder. "  The  case  of  AUen 
V.  Jay,  60  Me.  124,  11  Am.  Rep.  185,  quoted 
with  approval  in  the  case  of  Feldman  ▼• 
CharUiton,  tupra,  defines  taxation  as  follows : 
**  A  tax  is  a  sum  of  money  assessed  under  the 
authority  of  the  state  on  the  persons  or  prop- 
erty of  an  individual.  Taxation,  by  the  tery 
meaning  of  the  term,  implies  a  raising  of 
mooev  lOT  public  uses,  ana  excludes  the  rais- 
iug  if  for  private  objects  or  purposes. "  The 
case  of  LouM  v.  Boston,  111  Mass.  454,  15  Am. 
Rep.  89,  also  cited  with  approval  in  l^^eld- 
man  v.  CfiarUston,  uses  this  language :  **  The 
power  to  levy  taxes  is  founded  on  the  right, 
duty,  and  responsibility  to  maintain  and 
administer  all  the  gOYemmental  functions 
of  the  state,  and  to  provide  for  the  public 
welfare.  To  Justify  any  exercise  of  the 
power  requires  that  the  expenditure  which 
it  is  intended  to  meet  shidl  be  for  some  pub- 
lic service,  or  some  obiect  which  concerns 
the  public  welfare.*  It  will  thus  be  seen 
that  the  doctrine  of  implied  limitations  upon 
legislative  action  is  not  involved  where  sim- 
ply the  matter  of  taxation  is  before  the  court, 
which  necessarilj  must  be  for  a  public  pur- 
pose. For  a  fuller  statement  of  the  law  and 
authorities  af^ainst  this  dangerous  doctrine 
ot  implied  limitations,  see  the  dissenting 
opinion  of  Mr,  Justice  Pope  in  McOuUough 
V.  Brofm  (S.  C.)  98  L.  R.  A.  410. 

To  hold  that  there  are  reserved  limitations 
of  this  nature  is  to  make  the  constitution  give 
place  to  the  will  of  the  court  upon  legisla- 
tive matters.  Different  Judges  might  differ 
as  to  what  was  of  common  right,  or  against 
the  spirit  of  civil  liberty,  and  the  law  would 
thus  be  left  in  uncertainty.  The  unreason- 
ableness of  such  construction  is  shown  by 
the  fol  lowi ng  il  1  ustration :  It  was  formerly 
contended  that  ''equity  was  not  bound  by 
*ules  or  precedenta,  but  acted  from  the  opin- 
ion of  the  judge,  founded  on  the  circum- 
atances  of  every  particular  case."  In  a  note 
to  Blackstone's  Commentaries,  bk.  8,  p.  483, 
note  y,  the  annotator,  commenting  on  the 
doctrine  just  stated,  says :  **  This  is  stated 
by  Mr.  Selden  (Table  Talk,  title  Equity) 
with  more  pleasantry  than  truth :  'For  law 
we  have  a  measure,  and  know  what  to  trust 
to:  Equity  is  according  to  the  conscience 
of  him  that  is  chancellor ;  and  as  that  is  larger 
or  narrower,  so  is  equity.  'Tis  all  one,  as 
if  they  should  make  the  standard  for  the 
measure  a  chancellor's  foot.  What  an  un- 
certain meaaiire  would  this  be  1  One  chan- 
cellor has  a  long  foot,  another  a  short  font, 
t  third  an  indifferent  foot.  It  is  the  same 
thing  with  the  chancellor's  conscience. '  ^ 

It  IS  contended  that  the  foregoing  section 
prevents  the  legislature  from  embarking  the 
state  in  a  commercial  enterprise.  We  nave 
DO  doubt  that  if  such  was  the  object  of  the 
ict,  and  it  was  not  intended  as  a  police 
measure,  it  would  be  cmoonstitutional,  even 


in  the  absence  of  section  41,  article  1.  Aa 
we  have  said,  if  the  act  is  not  a  police  meas- 
ure, it  is  unconstitutional.  It  is  quite  a 
different  thing,  however,  when  trade  is  sim- 
ply an  incident  to  a  police  regulation.  Buy- 
ing and  selling  on  the  part  of  the  federal^ 
state,  and  municipal  governments  take  place 
every  day,  and  as  long  as  the  buying  and 
selling  are  in  pursuance  of  nolioe  regular 
tions  they  are  entirely  free  irom  legal  ob- 
jection. The  federal  government  sells  liq- 
uor and  other  articles  that  have  been  seized 
as  contraband.  Articles  are  purchased  by 
the  state  to  keep  up  the  penitentiary  and  asy- 
lum and  other  public  institutions  and  enter- 
prises. We  see  it  buying  a  farm  to  utilize 
the  convict  labor  of  the  state,  and  selliur 
the  produce  made  on  the  farm.  Municipal 
governments  have  the  rieht  to  buy  and  dis^ 
pose  of  property  in  admfnistcring  their  gor- 
emmental  affairs.  The  very  distinction  for 
which  we  contend  is  pointed  out  in  the  case 
of  Mauldin  y.  GreenidUe,  88  8.  0.  1,  8  L.  R. 
A.  291.  In  that  case  the  court  showed  it 
was  not  wrong  for  the  city  to  buy  and  sell 
for  a  public  purpose,  but  that  the  act  only 
became  illegal  when  it  was  for  a  private* 

Surpose.  We  think  the  case  was  properly^ 
ecided,  and  that  the  decision  rested  upoik 
this  distinction.  The  case  of  Beebe  v.  State^ 
8  Ind.  601,  68  Am.  Dec.  891,  was  upon  the 
construction  of  a  statute  of  Indiana  some- 
what similar  to  the  act  in  question,  and  ie 
reli^  upon  as  an  authority  to  sustain  the 
proposition  that  the  state  cannot  take  direct 
control  and  management  of  the  liquor  traffic* 
In  that  case  the  court  uses  the  following 
language:  *'The  business  [the  management 
and  sale  of  liquor]  was  at  and  before  the  or- 
ganization of  the  government,  and  is  prop- 
erly at  all  times,  a  private  pursuit  of  the 
people,  as  much  so  as  the  manufacture  and 
sale  of  brooms,  tcbaceo,  dothes,  and  the  deal- 
ini;  in  Uta  and  rice^  and  the  raising  of  potck^ 
toes. "  (Ital  ics  ours. )  This  case  is  in  conflict 
with  the.  distinction  made  between  liquor 
and  the  ordinary  commodities  of  life,  ae 
enunciated  in  the  case  of  Crowley  v.  Christen^ 
sen,  187  U.  8.  86,  84  L.  ed.  620;  Black,  In- 
toxicating Liquors,  supra;  State  ▼.  Turner^ 
18  8.  C.  106 ;  and  other  authorities  herein- 
before mentioned.  If  liquor  is  to  be  placecl 
on  the  same  footing  with  the  articles  men- 
tioned in  the  Indiana  case,  then  that  de- 
cision was  right:  but  if  there  is  that  dis- 
tinction for  wJiich  we  contend,  then  the  case 
is  valueless  as  an  authority,  being  decidcKl 
on  erroneous  principles.  The  principlea 
upon  which  that  case  was  decided  would 
have  forced  the  court  that  rendered  it  to  hare 
declared  null  and  void  a  statute  entirely 
prohibiting  the  traffic  in  li(iuor,  although 
uiero  is  no  longer  any  doubt  as  to  the  con- 
stitutionality of  such  statutes.  The  case  of 
Rippe  V.  Becker  (Minn.)  22  L.  H.  A.  857.  ie 
also  relied  upon  to  bustain  the  constitutional 
objection  to  the  Act  of  1898.  Tiie  title  of 
the  act  construed  in  Rippe  v.  Becker  was, 
*^  An  act  to  provide  for  the  purchase  of  a  site 
and  for  the  erection  of  a  state  elevator  or 
warehouse  at  Duluth  for  public  storage  of 
grain."  The  syllabus  of  the  rase  prepared 
by  the  court  states:    ''The  police  power  of 
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the  Btaie  to  regulate  a  businesa  is  to  be  ex- 
ercised by  the  adoption  of  rulea  and  regula- 
tions as  to  the  manner  in  which  it  shall  be 
conducted  by  others,  and  not  by  itself  en- 
gaging in  it."  The  language  of  the  court 
as  applying  to  that  case  was  proper,  and  we 
think  the  case  was  properly  decided  in  the 
light  of  the  distinction  between  liquor  and 
the  ordinary  oommodities  of  life  which  we 
have  pointed  out.  There  was  nothing  in  the 
business  dangerous  to  the  health,  morals, 
and  safety  of  the  people,  and  the  act  should 
have  been  declared  null  and  void. 

Kespondent*s  next  objections  are  that  the 
act  is  in  violation  of  the  4th,  5th,  and  14th 
Amendments  to  the  Constitution  of  the  United 
Statts.  Tliose  amendments  have  no  appli- 
cation to  this  case.  In  Smith  ▼.  Maryland^ 
9  U.  S.  18  How.  71,  15  L.  ed.  269,  the  court 
says :  **  If  rested  on  that  clause  in  the  Con- 
stitution of  the  United  Statics  which  pro- 
hibits the  issuing  of  a  warrant  but  on  prob- 
able cause  supported  by  oath,  the  answer 
is  that  this  restrains  the  issue  of  warrants 
only  under  the  laws  of  the  United  States, 
and  has  no  appl  ication  to  state  process.  Ba/r- 
Ton  V.  Baltinwi-e,  82  U.  S.  7  Pet.  248,  8  L. 
ed.  672 ;  Livingston  v.  J/<7or0,  82  U.  S.  7  Pet. 
469,  8  L.  ed.  751 ;  Fox  v.  Ohio,  46  U.  S.  5 
How.  410,  12  L.  ed.  218."  Chief  Justice 
Fuller,  delivering  the  opinion  of  the  court 
in  Wilkerson  v.  Riiftrer,  140  U.  S.  545.  36  L. 
ed.  572,  says:  "^The  power  of  the  state  to 
impose  restraints  and  burdens  upon  persons 
and  property  in  conservation  and  promotion 
of  the  public  health,  good  order,  and  pros- 
perity is  a  power  originally  and  always  be- 
longing to  the  states,  not  surrendered  by  them 
to  the  ^neral  government,  nor  directly  re- 
straioea  by  the  Constitution  of  the  United 
States,  and  essentially  exclusive.  And  this 
court  has  uniformly  recognized  stete  legis- 
lation legitimately  for  police  purposes  as 
not,  in  the  t>ense  of  the  constitution,  neces- 
sarily infringing  upon  any  right  which  has 
been  con  tided  expressly  or  by  Implication  to 
the  national  government.  The  fourteenth 
amendment,  in  forbidding  a  state  to  make 
or  enforce  any  law  abridging  the  privileges 
or  immunities  of  citizens  of  the  United  Stales, 
or  to  deprive  any  person  of  life,  liberty,  or 

Sroperty  without  aue  process  of  law,  or  to 
eny  to  any  person  within  its  jurisdiction 
the  ei|ual  protection  of  the  laws,  did  not  in- 
Test,  and  did  not  attempt  to  invest,  congress 
with  power  to  legislate  upon  subjects  which 
are  within  the  domain  of  state  legislation. 
.  .  .  In  short,  it  is  not  to  be  doubted  that 
the  power  to  make  the  ordinary  regulations 
of  police  remains  with  the  individual  states, 
and  cannot  be  assumed  by  the  national  gOY- 
ernnient,  and  that  in  this  respect  it  is  not  in- 
terfered with  by  the  fourteenth  amendment. 
Barbier  v.  Omm^Uy,  118  U.  S.  27,  81,  28  L. 
ed.  928.  924. **  Mr.  Juitice  Harlan,  deliver- 
ing the  opinion  of  the  court  in  ifngUr  ▼. 
KahSfut.  128  U.  S.  828,  81  L.  ed.  205,  siis- 
taina  this  view,  and  quotes  with  approval 
the  following  from  the  case  of  Bnrbier  y. 
ChnntfUif^  supra:  "But  neither  the  amend- 
ment [fourteenth],  broad  and  comprehensive 
as  it  is,  nor  anv  other  amendment,  was  de- 
signed to  interfere  with  tiie  power  of  the 
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state,  sometimes  termed  its '  police  power,  *  to 
prescribe  regulations  to  promote  the  health, 
peace,  morals,  education,  and  good  order  of 
the  people,  and  to  legislate  so  as  to  increase 
the  industries  of  the  state,  develop  ite  re- 
sources, and  add  to  its  wealth  and  prosper- 
ity.'' 

The  next  objection  to  the  constitutionality 
of  the  act  interposed  b^  respondent  is  that  it 
is  in  violation  of  section  8,  article  1,  of  the 
Constitution  of  the  United  States,  and  also 
of  the  act  of  congress  regulating  commerce 
between  the  states.  The  provision  of  the 
constitution  referred  to  is  that  which  em- 
powers congress  to  **  regulate  commerce  with 
foreign  nations,  and  among  the  several  states, 
and  with  the  Indian  tribes.  **  The  Act  of 
Congress  passed  in  1890,  known  as  the  **  Wil- 
son Act,**  which  it  is  claimed  the  dispensaiy 
law  violates,  is  as  follows :  **  An  act  to  limit 
the  effect  of  the  regulations  of  commerce  be- 
tween the  several  states  and  with  foreign 
countries  in  certain  cases.  That  all  fer- 
mented, distilled,  or  other  intoxicating  liq- 
uors or  liquids  transported  into  any  state  or 
territory  or  remaining  tlierein  for  use,  con- 
sumption^ sale  or  storage  therein,  shall  upon 
arrival  in  such  state  or  territory  be  subject 
to  the  operation  and  effect  of  the  laws  of  sudi 
state  or  territory,  enacted  in  the  exercise  of 
its  police  powers,  to  the  same  extent  and  in 
the  same  manner  as  though  such  liquids  or 
liquors  had  been  produced  in  such  state  or 
territory,  and  shall  not  be  exempt  therefrom 
by  reason  of  being  introduced  therein  in  orig- 
inal packages  or  otherwise.**  26  Stat,  at  L. 
818.  On  the  one  side  it  is  contended  that 
** arrival"  means  ** destination, "  or  ''the  place 
to  which  the  liquors  are  consigned  ;"  on  the 
other  side  it  is  urged  that  ** arrival  in  the 
state**  means  ''when  the  territorial  limits  of 
the  state  have  been  entered.**  The  act  does 
not  speak  of  the  arrival  of  the  licjuors  at 
their  destination  or  the  place  to  which  they 
are  consigned,  but  of  their  ''arrival  in  the 
state,**  which  would  seem  to  indicate  the 
time  when  the  liquors  cross  the  bordera  and 
enter  the  territorial  limite  of  the  state.  We 
are,  however,  unwilling  to  rest  our  construc- 
tion on  so  important  a  question  upon  a  mere 
quibble  as  to  the  meaning  of  a  word  which 
is  susceptible  of  being  used  in  more  than  one 
sense,  but  to  construe  the  act  in  the  light  of 
the  circumstences  that  led  to  ite  adoption. 
The  subjecte  affected  bv  the  laws  of  inter- 
state commerce  are  divided  into  two  classes : 
First,  those  that  are  local  in  their  nature: 
and,  second,  those  national  in  character. 
This  distinction  is  announced  in  the  case  of 
MobOs  County  v.  KimbaU,  102  U.  S.  697,  25 
L.  ed.  289,  in  which  Mr,  Jvsties  Field,  de- 
livering the  opinion  of  the  court,  says: 
"The  subjecte,  indeed,  upon  which  congreaa 
can  act  under  this  power  are  of  infinite  vari- 
ety, reouiring  for  their  saooessful  manage- 
ment different  plans  or  modes  of  treatment. 
Some  of  them  are  national  in  their  character, 
and  admit  and  require  uniformity  of  regula- 
tion affecting  alike  all  the  stetes ;  others  are 
local,  or  are  mere  aida  to  commerce,  and  can 
only  be  properly  regulated  by  provisiona 
adapted  to  their  special  circumstances  and 
localities.    Of  the  former  claas  may  be  noen* 
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tioned  all  that  portion  of  commeroe  with  for- 
eign countries,  or  between  the  states,  which 
conr^ists  in  the  transportation,  purchase,  sale, 
and  exchange  of  commodities.  Here  there 
<sji,  if  necessary,  be  only  one  system  or  plan 
of  regulations,  and  that  congress  alone  can 
prescribe.  Its  nonaction  in  such  cases  with 
rt^pect  to  any  particular  commodity  or  mode 
of  transportation  is  a  declaration  of  its  pur- 
pose that  the  commerce  in  that  commodity 
or  by  that  means  of  transportation  shall  be 
free.  There  would  otherwise  be  no  security 
against  conflicting  regulations  of  different 
states,  each  discriminating  in  favor  of  its 
own  products  and  citizens,  and  against  the 
products  and  citizens  of  other  states.  And 
It  is  a  matter  of  public  history  that  the  ob- 
ject of  vesting  in  congress  the  power  to  reg- 
ulate commerce  with  foreign  nations  and 
among  the  states  was  to  insure  uniformity 
•of  regulation  against  conflicting  and  discrim- 
inating state  legislation.  Of  the  class  of 
subjects  local  In^their  nature  or  intended  as 
mere  aids  to  commerce,  which  are  best  pro- 
vided for  by  special  regulations,  mav  be  men- 
tioned harbor  pilotage,  buoys  and  beacons 
to  puide  mariners  to  the  proper  channel  in 
which  to  direct  their  vessels.  The  rules  to 
govern  harbor  pilotage  must  depend  in  a 
great  degree  upon  the  peculiarities  of  the 
ports  where  they  are  to  be  enforced.  It  has 
been  found  by  experience  that  skill  and  efll- 
«iency  on  the  part  of  local  pilots  is  best  se- 
cured by  leaving  this  subject  principally  to 
the  control  of  the  states.  Their  authority  to 
act  upon  the  matter  and  regulate  the  whole 
subject  in  the  absence  of  legislation  by  con- 
gress has  been  recognized  by  the  court  in  re- 
peated instances."  Under  the  decision  of  the 
^npreme  Court  of  the  United  States  liquor 
was  held  to  be  a  subject  of  commerce,  and 
national  in  its  character.  It  was  settled  at 
an  early  date  in  the  history  of  the  national 
government  that  the  state  under  its  police 
power  could  legislate  upon  those  subjects  of 
local  nature  until  congress  saw  fit  to  inter- 
feivi  and  supersede  the  state  law.  It  was, 
however,  a  vexed  question  for  a  long  time 
In  the  courts  of  the  United  States  as  to  the 
Tight  of  the  state,  under  Its  police  power, 
to  subject  to  its  laws  those  subjects  of  inter* 
atate  commerce  which  were  national  in  char- 
acter, In  the  absence  of  congressional  legis- 
lation upon  the  subject.  In  the  case  of  &i»y 
V.  Hardin,  IS.*^  U.  8.  181,  84  L.  ed.  140.  3 
Inters.  Com.  Rep.  86,  the  court  had  under 
consideration  the  act  of  Iowa  which  forbade 
any  common  carrier  to  bring  within  the  state 
•ef  Iowa,  for  any  person  or  persons  or  corpo- 
ration, any  intoxicating  liquors  from  any 
ether  state  or  territory  of  the  United  Stat^ 
witliout  first  having  been  furnished  with  a 
eertificate  under  the  seal  of  the  county  audi- 
tor-of  the  county  to  which  said  liquor  was 
to  be  transported  or  was  consigned  for  trans- 
pertation,  certifying  that  the  consignee  or 
person  to  whom  such  liouor  was  to  be  trans- 
ported, oonvejred,  or  delivered  was  author- 
ued  to  sell  intoxicating  liquors  in  such 
^OQBty.  By  a  divided  court  it  was  held  that 
iach  act  was  unconstitutional ;  that  the  po- 
lios power  of  a  state  is  subordinate  to  the 
c'vmercial  power,  and  consequently  that  a 

1SL&A. 


state  could  not  prescribe  conditions  upon 
which  liquors  could  be  transported  into  such 
state  from  another  state ;  and  also  that  liquors 
transported  into  a  state  from  another  state 
could  be  sold  in  the  original  packages,  even 
when  the  laws  of  the  state  into  which  such 
liquor  was  transported  prohibited  the  sale. 
The  decision  in  this  case  caused  the  passage 
of  the  Act  of  Congress  of  1890,  and  the  rea- 
sons leading  to  its  adoption  are  well  ex- 
pressed in  the  dissenting  opinion  of  Mr,  Jus- 
tice Qtaj  (concurred  in  by  Mr.  Justice  Harlan 
and  J/r.  Justice  Brewer)  in  that  case,  in  the 
following  words:  ''How  far  the  protection 
of  the  public  order,  health,  and  morals  de- 
mands restriction  or  prohibition  of  the  sale 
of  intoxicating  liquors  is  a  question  pe- 
culiarly appertaining  to  the  legislatures  of 
the  several  states,  and  to  be  determined  bj 
them  upon  their  own  views  of  public  policy, 
taking  into  consideration  the  needs,  the  edu- 
cation, the  habits,  and  the  usages  of  people 
of  various  races  and  origin,  and  living  in 
regions  far  apart,  and  widely  differing  in 
climate  and  in  physical  characteristics.  The 
local  option  laws  prevailing  in  many  of  the 
states  indicate  the  judgment  of  As  man^  leg- 
islatures that  the  sale  of  intoxicating  liquora 
does  not  admit  of  regulation  by  a  uniform 
rule  over  so  large  an  larea  as  a  single  state 
much  less  over  the  area  of  a  continent.  It 
is  manifest  that  the  regulation  of  the  sale 
as  of  the  manufacture  of  such  li()U0T8  manu- 
factured in  one  state  to  be  stored  in  another  is 
a  subject  which,  far  from  requiring,  hardly 
admits  of,  a  uniform  system  or  plan  through- 
out the  United  States.  It  is  in  its  very  nat- 
ure not  national,  but  local,  and  must,  in 
order  to  be  either  reasonable  or  effective, 
conform  to  the  local  policy  and  legislation 
concerning  the  state  or  the  manufacture  of 
intoxicating  liquors  generally.  Congresa 
cannot  regulate  this  suoject  under  the  police 
power,  because  that  power  has  not  been  con- 
ceded to  congress,  but  remains  in  the  several 
states;  nor  under  the  commercial  power 
without  either  prescribing  a  general  rule 
unsuited  to  the  nature  and  requirements  of 
the  subject,  or  else  departing  from  that  uni- 
formity of  regulation  which,  as  declared  by 
this  court  in  Kidd  v.  Pearson,  128  U.  S.  1, 
83  L.  ed.  846,  above  cited,  it  was  the  object 
of  the  commercial  clause  of  the  constitution 
to  secure.  .  .  .  But  an  intention  is  not 
likely  to  be  Imputed  to  the  framers  of  the 
constitution  or  to  the  congress  of  the  United 
States  to  subordinate  the  protection  of  the  safety, 
health,  and  morals  of  the  people  to  the  promo- 
tion  of  trade  and  eommeree, "  (Italics  ours. ) 
Again :  ''The  statutes  in  auestion  were  en- 
acted bv  the  state  of  Iowa  in  the  exercise  of 
the  undoubted  power  to  protect  its  inhabi- 
tants against  the  evils,  physical,  moral,  and 
social,  attending  the  free  use  of  intoxicating 
liquors.  They  are  not  aimed  at  interstate 
commerce ;  they  have  no  relation  to  the  move- 
ment of  goods  from  one  state  to  another,  but 
operate  onl^  on  intoxicating  liquors  within 
the  territorial  limits  of  the  state.  They  in- 
clude all  such  liquors  without  discrimina- 
tion, and  do  not  even  mention  where  they 
are  made,  or  whence  they  came.  Thev  affect 
commerce  much  more  remotely  and  indi- 
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lectly  than  laws  of  a  state  (the  Talidity  of 
whicD  is  nnquestioDed)  authorizing  the  erec- 
tion of  bridges  and  dams  across  navigable 
waters  within  the  limits,  which  wholly  ob- 
struct the  course  of  commerce  and  naviga- 
tion, or  than  quarantine  laws,  which  operate 
directly  upon  all  ships  and  merchandise  com- 
ing into  the  ports  of  the  state.  **  The  inten- 
tion of  congress  was  to  deprive  liquor  of  ite 
national  character  as  a  subject  of  commerce, 
make  it  local  in  ite  nature,  and  subject  to 
the  police  power  of  the  state,  until  congress 
sees  fit  to  legislate  upon  it.  It  was  the  in- 
tention of  congress  to  subordinate  the  com- 
mercial power  of  the  national  government  to 
the  police  power  of  the  stete  on  the  subject 
of  liquor.  Such  being  the  reasons  that  act- 
uated congress  in  passing  the  Act  of  1890, 
we  cannot  think,  in  the  absence  of  a  plain 
expression,  that  congress  intended  to  subor- 
dinate only  a  part  of  ite  commercial  power 
to  the  police  power  of  the  stete  on  this  sub- 
ject, but,  on  the  contrary,  that  the  sale,  as 
well  as  the  conditions  upon  which  the  liquor 
should  be  transported  after  it  was  introduced 
into  the  territorial  limits  of  the  state,  should 
be  left  to  state  legislation.  To  give  a  differ- 
ent construction  to  the  act  would  subject  liq- 
uor to  two  powers — the  commercial  and  pol- 
ice— within  the  territorial  li mite  of  the  state. 
We  cannot  think  this  was  the  intention  of 
congress  when  it  deprived  it  of  ite  national 
character.  The  first  exception  of  respondent 
was  on  motion  of  respondent's  attorney  with- 
drawn by  a  formal  order  of  this  court,  and 
will  not,  therefore,  be  considered.  The  prin- 
ciples herein  announced  render  it  unnecessary 
to  consider  the  other  exceptions.  The  con- 
clusions herein  announced  are  In  conflict 
with  the  case  of  McCullough  y.  Brawn  (S. 
G.)  28  L.  R.  A.  410.  That  case,  therefore, 
and  those  decided  upon  ite  authority,  are 
overruled  in  so  far  as  they  are  antegonistic 
to  the  principlea  upon  which  this  case  is  de- 
cided. 

It  i»  tha  judgment  of  this  court  that  the  judg- 
ment of  the  Circuit  Court  be  affirmed  for  the 
reaeone  herein  set  forth, 

Pope»  «7..'  I  concur,  and  will  hereafter 
file  a  separate  opinion. 

Melvery  Ch.  «7.,  dissenting: 

As  I  cannot  concur  in  the  conclusions 
reached  by  the  majority  of  this  court  in  this 
case,  I  propose  to  stete  as  briefly  as  practic- 
able the  ffrounds  of  my  dissent.  Inasmuch 
as  it  is  distinctly  admitted  in  the  opinion 
prepared  by  Mr,  Justice  Gary,  now  under  re- 
view, that  while  there  are  certain  minor  dif- 
ferences between  tlie  two  Acta  of  1892  and 
1898,  relating  mostly  to  the  administrative 
features  of  the  law,  yet  *'that  the  principles 
upon  which  the  Act  of  1892  was  declared  to 
be  unconstitutional  will  make  the  Act  of 
1898  unconstitutional  if  followed  in  this 
case,"  and  inasmuch  as  the  same  admission 
is  made  in  express  terms  by  one  of  the  coun- 
sel who  argued  this  cause  on  the  part  of  the 
state,  and  ny  the  other  impliedly,  at  least, 
there  is  no  necessity  to  enter  into  any  con- 
sideration of  the  terms  of  the  two  acte,  re- 
spectively, in  order  to  show  that  they  both 
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rest  upon  the  same  principles,  and,  if  th» 
one  is  unconstitutional,  the  other  must  be  so 
also.      The    practical    question,    therefore, 
which  is  now  presented,  is  whether  the  case^ 
of  McCuUaugh  v.  Broum  (8.  C.)  28  L.  R.  A. 
410,  and  the  cases  of  Barringer  v.  Florence^ 
and  Ex  parte  Brunson  (S.  G.)  19  8.  £.  Rep. 
745,  and  State  v.  O'DonneU,  Id.  748,  recog- 
nizing and  following  the  case  of  McCtUlough^ 
V.  B^ion,  shall  now  be  overruled,  and  also 
whether  the  principles  declared  in  Fddman^ 
V.  Charleston,  28  8.  G.  57,  55  Am.  Rep.   6» 
and  Mauldin  v.  QreenvilU,  88  8.  G.  1,  8  L. 
R.  A.  291,  relied  upon  to  support  the  de- 
cision in  McCullougn  v.   Brown,  shall    dow 
be  disregarded.    A  sufl9cient  answer  to  thi» 
question  is,  in  my  Judgment,  the  well -set- 
tled and  wholesome  doctrine  of  stare  decisis/ 
tar  while  no  one,  so  far  as  I  am  informed  (I 
certainly  do  not),  doubts  the  power  of  this* 
court  to  overrule  a  former  decision,  yet  the- 
wisdom  or  propriety  of  exercising  such  a. 
power  presente  a  very  different  question. 
Text- writers,  as  well  as  courte  of  the  high- 
est authority,  warn  us  against  the  exercise- 
of  this  admitted  power,  even  where  the  court, 
may  regard  a  former  decision  as  erroneous- 
in  some  respecte.    See  Kent's  twenty-first, 
lecture,  which  will  not  be  quoted  from  here, 
as  it  is  largely  quoted  from  in  a  decision  of 
this  court  which  will  presently  be  cited.     Ii» 
WHght  V.  8iU,  67  U.  8.  2  Black,  544.  17  L. 
ed.  888,  the  Supreme  Gourt  of  the  United 
States  used  this  language :    **  Wliatever  dif- 
fei'ences  of  opinion  may  have  existed  in  thi» 
court  originally  in  regard  to  these  questions, 
or  miffht  now  exist.  If  they  were  open  for 
reconsideration,   it  is  sufficient  to  say  that 
they  are  concluded  by  these  adjudications.*^ 
In  Minnesffta  Min,  Go,  v.  Ifational  Min.  Co., 
70  U.  8.  8  Wall.  882,  18  L.  ed.  42,  the  same- 
tribunal,  in  speaking  of  the  Importance  of 
adhering  to  former  decisions,  used  this  lan- 
guage:   **  Parties  should  not  be  encouragedr 
to  speculate  on  a  change  of  the  law  when  th» 
administrators  of  it  is  [are]  changed."     la 
the  case  of  Qage  v.  Charleston,  8  S.  G.  N.  8. 
491,  the  supreme  court  of  this  stete,  when, 
called  upon  to  reverse  a  decision  of  their 
predecessors  in  the  case  of  State  v.  Charles- 
ton, 10  Rich.  L.  491,  declined  to  do  so,  rest- 
ing their  decision  solely  on  the  doctrine  of 
stare  decisis,    Moses,  dh,  J,,  in  delivering- 
the  opinion  of  the  court,  rests  his  conclusion* 
largely  upon   the    authority  of   C/taneellor 
Kent,  who  **  bears  his  own  testimony  to  the- 
importance  of  adhering  to  a  solemn  decisioik 
as  the  highest  evidence  which  we  can  have- 
of  the  law  applicable  to  the  subject,"  and 
recommends  and  adopto  the  rule  laid  down- 
by  that  eminent  Jurist  as  the  rule  by  which, 
this  court  must  be  governed.    There  can  be- 
no  doubt  that  in  the  case  of  McCullough  v. 
Brown,  supra,  this  court,  as  it  was  then  con- 
stituted, made  *'a  solemn  decision**  of  th» 
identical  question  now  presented,  and  there- 
is  as  little  doubt  that  such  decision  was  rec- 
ognized, and  afiirmed  in  the  three  subsequent 
cases  above  ci  ted.    Here,  then,  we  have  a  sol- 
emn decision,  made,  too,  as  is  well  known, 
after  the  most  elitborate  argument,  and  after 
the  fullest  consideration  by  the  court,   af- 
firmed in  three  subsequent  cases,  which,  a» 
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ChaneeUar  Kent  says,  furnishes  ''the  highest 
evidence  which  we  can  have  of  the  law  ap- 
plicable to  the  subject  ;**  and  if  all  this  does 
not  furnish  a  proper  case  for  the  application 
of  the  wholesome  doctrine  of  stare  dednii,  it 
is  difficult  for  me  to  conceive  of  a  case  for 
its  application. 

But  I  do  not  propose  to  rest  my  dissent 
Bolel}'  upon  the  doctrine  of  stare  deems,  but 
will  priK'eed  to  consider  whether  the  prin- 
ciples upon  which  the  decision  in  MeCulUmgh 
V.    Brown  rests  have  been  shown  to  be  er- 
roneous,  for  until  that  is  done  every  one 
roust  admit,  as  Mr,  Justice  Qary  frankly  does 
admit,  tjiat  such  decision  must  be  followed 
in  this  case.     I  do  not,  of  course,  propose  to 
reproduce  here  the  reasoning  employed  or  the 
authorities  cited  in  the  previous  decision, 
except  in  so  far  as  it  may  be  necessary  to 
correct  what  appear  to  me  to  be  certain  mis- 
conceptions of  the  grounds  upon  which  the 
former  decision  was  rested.     While,  there- 
fore, still  relying  upon,  but  not  repeating 
here,  such  reasoning  and  authorities,  I  pro- 
ceed to  notice  certain  points  in  which,  as  it 
seems  to  me,  the  former  decision  has  been 
entirely  misunderstood.     Inasmuch  as  it  was 
distinctly  declared  in  the  former  decision 
that** we  fully  concede  the  power  on  the  part 
of  the  legislature  to  tlirow  around  such  trufllc 
[speaking  of  the  liquor  traffic]  all  safeguards 
necessary  and  proper  to  prevent,  or  at  least 
minimize,  such  evils  [alluding  to  the  evils 
likely  to  flow  from  an  unrestricted  traffic  in 
spirituous  liquors],  and  while  we  niay  fur- 
ther admit  for  the  purposes  of  this  discusf^ion 
that  the  legislature  may  go  further,  and  ab 
solutely  nrnhibit  the  sale  of   intoxicating 
liquors  wli  bin  the  limits  of  this  state,  yet  the 
practical  question  still  remains  whether  the 
Dispensary  Act  falls  within  either  of  these 
classes ;"  t'liat  is  to  say,  whether  such  act  can 
properly  be  regarded  either  as  a  prohibition 
law  or  as  a  Ta^v   to  regulate  the  sale  of 
spirituous    liquors,    for   the    opinion    im- 
mediately pr(K*eeds  to  show  that  the  Dis- 
pensary Act  cannot  properly  be  regarded  as 
either  the  onp  or  the  other ;  and  again,  after 
discussing  the  question  whether  the  Dis- 
pensary Act  can  properly  be  regarded  as  an 
act  to  regulate  the  sale  of  spirituous  liquors, 
this  language  is  found  in  the  opinion  of  the 
majority  of  the  court  in  McOullmgh  v.  Brawn: 
''Now,  while  the  power  of  the  legislature 
to  enact  such  laws  as  may  be  deemed  nec- 
essary and  proper  to  regulate  the  sale  of  in- 
toxicating liquors  by  any  person  within  the 
limits  of  the  state  in  order  to  prevent,  or  at 
least  reduce,  as  far  as  possible,   the  evils 
^hich  are  apt  to  fow  from  such  a  traffic,  is 
conceded,  yet  we  cannot  regard  the  dispen- 
sary law  as  such  an  act. "    In  view  of  these 
distinct  and  repeated  concessions,  it  is  im- 
possible to  understand  why  it  should  have 
been  thought  necessary,  or  even  pertinent,  to 
cite  case  after  case  to  show  that  this  court 
had  previously  held  the  law  to  be  just  what 
it  was  expl  ieit  1  y  conceded  to  l)e  in  the  former 
opinion.  '  To  say  the  very  least,  it  was  cer- 
tainly a  work  of  supererogation,  or  it  dis- 
closed a  clear  misconception  of  the  positions 
taken  in  the  pn  vious  case.     Another  mi  scon- 
oentiim  of  ihe  grounds  upon  which  the  de- 
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Icision  in  MeOuUaxigh  y.  Brown  was  rested 
will  be  found  in  the  unwarranted  assumption 
that  the  court  in  that  case  denied  the  power 
of  the  legislature  to  embark  the  state  in  a. 
trading  enterprise  upon  some  vague  ground 
that  it  is  in  violation  of  the  fundamental 
theories  of  republican  institutions,  or,  as  it- 
has  been  expressed,  ** under  the  guise  of  some 
philosophical  abstraction  that  there  is  some- 
power  in  them  [the  courts]  by  reason  of  some 
mysterious  something,  calletd,  for  the  want 
of  a  better  name,  'the  social  compact ;'  "  or, 
as  it  is  expressed  hj  the  attorney  general  in 
his  argument  in  this  case,  the  court,  in  the 
case  of  McOullouah  y.  Braurn,  acting  upon 
the  theory  **  that  there  was  an  unwritten  con- 
stitution prohibiting  the  encroachment  on 
natural  rights  without  and  beyond  the  terma 
of  the  written  constitution,  logically  took 
into  that  theory,  and  as  necessary  to  it,  the 
construction  that  seetion  41  of  article  1  lim- 
ited the  powers  of  the  written  constitution, 
thus  making  a  resort  to  some  standard  not 
laid  down  in  the  words  of  the  charter''  (the 
word  "necessary,"  or  some  such  word,  being 
probably  omitted  by  a  mistake  of  the  print- 
er). A  careful  scrutiny  of  the  opinion  of 
the  majority  utterly  fails  to  show  that  the- 
denial  of  the  power  of  the  legislature  to  em- 
bark tlie  state  in  any  trading  enterprise  is 
rested  upon  any  sudr  vague,  philosophical 
abstractions,  or  any  such  ^rounds  as  have 
been  indicated  above,  as  the  basis  upon  which, 
such  denial  rests.  In  that  opinion  the  fol- 
lowing language  is  used:  ** Finally  the- 
constitutiouality  of  the  dispensary  act  is  as- 
sailed upon  the  grounds  that  the  legislature 
has  undertaken  tnereby  to  embark  the  state 
in  a  trading  enterprise,  which  they  have  no 
constitutional  authority  to  do :  no*t  because- 
tliere  is  any  expressed  prohibition  to  that 
effect  in  the  constitution,  but  because  it  is 
utterly  at  variance  with  the  very  idea  of 
civil  government,  the  establishment  of  whicli> 
was  the  expressly  declared  purpose  for  which, 
the  people  adopted  their  constitution ;  and. 
therefore  all  the  powers  conferred  by  that  in- 
strument upon  the  various  departments  of  the 
f:overnments  must  necessarily  be  regarded  aa 
imited  by  that  declared  purpose.  **  And 
again,  after  showing  that  this  doctrine  of 
implied  limitations  upon  the  legislative 
power  had  been  recognized  and  applied  in 
cases  of  taxation  by  the  Supreme  Court  of 
the  United  States  and  by  this  court  itself,  aa 
well  as  by  the  courts  of  other  states,  we  find 
this  language:  "Upon  the  same  principle 
it  seems  to  us  clear  that  any  act  of  the  legis- 
lature which  is  designed  to  or  has  the  effect 
of  embarking  the  state  in  any  trade  which 
involves  the  purchase  and  sale  of  any  article 
of  commerce  for  profit  is  outside  and  al- 
together beyond  the  legislative  power  con- 
ferred upon  the  general  assembly  by  the  con- 
stitution, even  though  there  may  be  no- 
expressed  provision  in  the  constitution  for- 
bidding such  an  exercise  of  legislative 
power.  Trade  is  not  and  cannot  properly 
oe  regarded  as  one  of  the  functions  of  govern- 
ment. On  the  contrary,  its  function  is  to 
protect  the  citizen  in  the  exercise  of  any 
lawful  employment,  the  right  to  which  ia 
guaranteed  to  the  citizen  by  the  terms  of  the 
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^institution,  and  certainly  has  never  been 
delegated  to  any  department  of  the  govem- 
tnent. "  If  there  is  anything  in  this  language, 
which  contains  the  gist  of  the  argument  upon 
which  tlie  proposition  that  the  legislature 
liad  no  power  to  embark  the  state  in  a  trad- 
ing enterprise  is  based,  which  contains  any 
hint  or  suggestion  even  that  the  majority  of 
the  court  rested  its  conclusion  upon  this 
point  in  the  case  upon  any  such  principles 
.as  have  been  unwarrantably  assumed  to  be 
the  basis  of  the  former  decision  as  set  out 
nbove,  I  must  confess  my  inability  to  perceive 
it.  On  the  contrary,  the  conclusion  formerly 
reached  was  rested  solely  upon  the  ground 
that,  although  the  constitution  contained  no 
express  provision  prohibiting  the  legislature 
from  embarking  the  state  in  a  trading  enter- 
prise, yet  such  a  prohibition  was  necessarily 
imolied  by  the  terms  used  in  the  constitution 
expressly 'declaring  the  purpose  for  which 
that  instrument  was  adopted,  as  well  as  by 
the  express  terms  used  in  section  41  of  article 
1  of  the  Constitution. 

This  brings  me  to  notice  another  miscon- 
•ception  of  the  view  taken  of  that  section  in 
the  former  case.  It  seems  to  be  supposed  that 
the  majority  of  the  court  in  the  case  of  Mc- 
CulUmgh  v.  Brovm  construed  that  section  as 
meaning  that  a  portion  of  the  legislative 
power  had  been  reserve^  by  the  people,  and 
therefore  the  portion  so  reserved  could  not  be 
exercised  by  the  legislature,  and  the  case  of 
State  y.  Uayne,  4  S.  C.  N.  S.  408,  is  again 
cited  to  refute  such  supposed  view.  In  the 
former  case  the  majority  of  the  court  used  the 
following  language:  ''It  seems  to  us  that 
the  true  construction  of  this  clause  is  that, 
while  there  are  many  rights  which  are  ex- 
pressly reserved  to  the  people,  with  which 
the  legislature  are  forbidden  to  interfere, 
there  are  other  rights  reserved  to  the  people, 
not  expressly  but  by  necessary  implication, 
which  are  beyond  the  reach  of  the  lei^islative 
power  unless  such  power  has  been  expressly 
delegated  to  the  legislative  department  of  the 
government."  In  view  of  this  express  state- 
ment of  what  the  court  in  the  former  case 
regarded  as  the  true  construction  of  section 
41  of  article  1,  it  is  somewhat  difficult  to 
understand  how  it  can  be  supposed  that  the 
court  regarded  it  as  reserving  any  legislative 
power  to  the  people.  Indeed,  the  construc- 
tion placed  upon  this  clause  of  the  constitu- 
tion by  the  majority  of  the  court  in  the  case 
of  McCullough  V.  Sroton  is  practically  the 
same  as  that  adopted  by  Williard,  Oh,  J.,  in 
State  V.  Hayne,  $upra,  for  he  says:  **The 
true  effect  of  this  declaration  is  that  it  re- 
serves to  the  people  whatever  is  not  granted 
by  the  instrument,  as,  for  instance,  the  right 
to  make  changes  in  the  form  of  government 
is  not  granted,  and  under  this  clause  remains 
in  the  hands  of  the  people,  capable  of  exer- 
cise when  they  may  see  fit  to  do  so."  The 
form  of  expression  used,  "as,  for  instance.'' 
«hows  that  the  right  to  change  the  form  of 
government,  used  merely  as  an  illustration, 
was  not  the  only  right  reserved  by  this  clause 
of  the  constitution ;  and  I  may  venture  to  add 
another  il lustration,  as,  for  Instance,  the 
right  to  settle  an^  disputed  question  of  sci- 
ence by  legislative  act  is  not  granted,  and 
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therefore  is  beyond  the  competency  of  the 
legislature,  though  not  expressly  forbidden, 
but  is  forbidden  by  necessary   implication. 
Why?  Because  it  is  altogether  outside  of  the 
declared  purpose  in  forming  the  constitution, 
and  therefore  beyond  the  purview  of  the  leg- 
islative power  therein  granted.     Other  illus- 
trations might  be  used,  but,  as  time  is  press- 
ing, I  will,  as  Mr.  Chief  Justice  Williard  did, 
content  myself  with  one.     It  is  very  obyious, 
therefore,  why  it  was  not  deemed  necessary 
to  refer  to  the  case  of  State  y.  Hayne  in  Fkild- 
man  v.  Charleston,  23  S.  0.  57,  55  Am.  Rep. 
6.     In  this  connection  it  may  be  well    to 
notice  the  criticism  of  Mr,  Justice  Gary  upon 
that  case.     His  view,  as  I  understaird  it.  is 
that,  while  the  decision  in  that  case  was 
right,    it  was   placed   upon    an  erroneous 
ground ;  that  the  very  nature  and  definition 
of  the  term  ''taxation''  necessarily  implied 
that  it  could  only  be  imposed  for  some  public 
purpose.    Hence,  when  the  constitution  con- 
ferred upon  the  legislature  the  general  power 
of  taxation*  the  use  of  that  term  necessarily 
carried  with  it  the  idea  that  it  could  only  be 
imposed  for  some  public  purpose,  although 
the  constitution  did  not  in  express  terms  for- 
bid the  imposition  of  taxes  for  a  private  pur- 
pose.    This,  as  it  seems  to  me,  is  but  the  ex- 
pression of  the  same  principle  upon  which 
the  decision  in  Fcldman*s  Case  rested,   in  a 
different  and  perhaps  stronger  form.     The 
principle  upon  which  the  question  turns  is 
that  the  grant  of  any  legislative  power  is 
necessarily  limited  by  the  nature  and  defini- 
tion of   the  terms  used  in   conferriug   the 
power.     Hence,  as  I  have  argued  in  this  as 
well  as  In  the  former  case,  the  general  grant 
of  legislative  power  contained  in  the  consti- 
tution must  be  regarded  as  necessarily  lim- 
ited by  the  expressly  declared  purpose  for 
which  such  grant  was  conferred.     To  apply 
this  principle  to  the  present  case,  the  con- 
stitution having  been  adopted  for  the  de- 
clared purpose  of  forming  a  civil   govern- 
ment, everv  grant  of  power  therein  to  the 
different    departments   of  the   government, 
legislative  or  otherwise,  must  necessarily  be 
limited  to  the  accomplishment  of  that  ex- 
pressly declared  purpose  as  ascertaiued  by 
the  nature  and  definition  of  the  terms  used  in 
declaring  such  purpose,  just  as  the  general 
power  of  taxation,  when  conferred  without 
any  express  limitation,  is  necessarily  limited 
to  the  purposes  for  which  such  power  is  con- 
ferred, as  ascertained  by  the  nature  and  defi* 
nitlon  of  the  term  used.     Indeed,  I  under- 
stand it  to  be  a  settled  rule  of  construction 
to  be  applied  to  any  written   instrument, 
whether  it  be  a  constitution  or  an  ordinary 
contract  between  private  persons,  that  where 
the  purpose  of  such  instrument  is  expressly 
declared  therein  reference  must  be  had  to 
such  declared  purpose  in  ascertaining  the 
scope  and  extent  of  its  terms.    I  think,  there- 
fore, that  until  it  is  shown  (which  I  think 
never  can  be)  that  trade  is  one  of  the  appro- 
priate functions  of  civil  government,    any 
statute  purporting  to  embark  the  state  in  any 
trading  enterprise  is  altogether  beyond  the 
competency  of  the  legislature,    l)ecause  it 
exceeds  the  limitations  upon  the  leicislative 
power  necessarily  impliea  from  the  express 
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4eniu  used  Id  the  constitation.  This  doctrine 
-ct  necessary  implication  has  been  expressly 
lecognized  and  affirmed  by  the  Supreme  Court 
of  the  United  States,  in  at  least  two  cases, — 
Dobbin*  V.  Erie  County  Comrs.,  41  U.  8.  16 
Pet.  485,  10  L.  ed.  1022,  where  it  was  held 
that  a  state  could  not  impose  a  tax  upon  the 
salary  of  an  officer  of  the  United  States  gov- 
ernment ;  and  the  case  of  Buffington  v.  Dap, 
78  U.  S.  11  Wall.  118,  20  L.  ed.  122,  where 
it  was  held  that  the  United  States  govern- 
ment could  not  impose  a  tax  upon  the  salary 
ot  a  state  officer.  In  the  case  last  cited  Mr. 
Jiutiee  Nelson,  in  delivering  the  opinion  of 
the  court,  uses  this  language:  **It  is  ad- 
mitted tbat  there  is  no  express  provision  In 
the  constitution  that  prohibits'the  general 
government  from  taxing  the  means  and  in- 
strumentalities of  the  states,  nor  is  there  any 
prohibiting  the  states  from  taxing  the  means 
and  instrumental i ties  of  that  /govern men t.  In 
both  cases  the  exemption  rests  upon  necessary 
implication,  and  is  upheld  by  the  great  law 
-of  self-preservation.  As  I  understand  it, 
Mr.  Juities  Gary,  with  that  commendable 
franknes9  and  candor  which  should  always 
characterize  a  judicial  opinion,  concedes  that 
if  the  object  of  the  dispensary  act  was  to 
«mbark  the  state  in  a  commercial  enterprise, 
•and  it  was  not  intended  as  a  police  measure, 
it  would  be  unconstitutional.  It  is  due  to 
him  that  I  should  quote  the  language  used 
by  him  in  this  connection :  **  We  have  no 
doubt  that  if  such  was  the  object  of  the  act, 
And  it  was  not  intended  as  a  police  measure, 
it  would  be  unconstitutional,  even  in  the 
^absence  of  section  41,  article  1.  As  we  have 
said,  if  the  act  is  not  a  police  measure,  it 
is  unconstitutional.  It  is  quite  a  different 
thing,  however,  when  trade  is  simply  an 
incident  to  a  police  regulation." 

The  next  inquiry,  therefore,   is  whether 
this  dispensary  legislation  can  be  regarded 
4M  a  legitimate  exercise  of  the  police  power. 
And  first  it  will  be  necessary  to  determine 
where  such  legislation  is  to  be  found.     It 
certainly  is  not  to  be  found  in  the  Act  of 
1893  alone,  for  that  view  is  clearly  neeatived 
'by  the  title  of  that  act,  a«  well  as  by  tlie 
terms  used  in  its  repealing  clause.    The  title 
of  the  Act  of  1898  is  as  follows :    ^  An  act  to 
declare  the  law  in  reference  to,  and  further 
regulate  the  use.  sale,  consumption,  trans- 
portation and  disposition  of  alcoholic  liquids 
or  liquors  within  the  state  of  South  Carolina, 
and  to  police  the  same."    Now,  the  use  of 
the  words  '^declare  the  law"  and  ** further 
legnlate  the  use,  sale,"  etc.,  ''of  alcoholic 
liquors**  necessarily  implies  the  continued 
•existence  of  some  previous  law  upon  the 
iobject ;  and  the  only  statute  of  that  kind 
which  we  have  is  the  Act  of  1892  upon  the 
same  subject,  which  passed  under  review  in 
the  case  of  McCullovgh  v.  Brown.     Then  the 
T^pealing  clause  of  the  Act  of  1898,  which  is 
in  these  words:    ^All  acts  or  parts  of  acts 
Inconsistent  with  this  act  are  hereby  re- 
pealed, " — does  not,  in  terms,  purport  to  re- 
peal any  particular  act,  but  only  such  acts 
or  paifi  01  acts  as  may  be  inconsistent  with 
the  Act  of  1!^98.     Hence,  upon  the  plainest 
principles  of  statutory  conBfcruction,  tlie  Act 
^  1898.  even  if  regaled  as  oonstitntional, 

36LaA. 


cannot  be  considered  as  repealing  the  entire 
Act  of  1892,  but  only  such  parts  thereof  as 
may  be  found  inconsistent  with  the  provis- 
ions of  the  Act  of  1893.  It  follows  from  this 
that  the  dispensary  legislation  must  be  found 
in  both  acts. 

The  next  question  is  whether  such  le^^is- 
lation  can  properly  be  regarded  as  a  legiti- 
mate exercise  of  the  police  powt^r  of  the  state. 
Without  repeating  here  the  reasoning  and  the 
authorities  used  in  the  majority  opinion  of 
this  court  in  McOuUough  v.  Brown  to  show 
that  this  legislation  cannot  be  regarded  as 
a  legitimate  exercise  of  the  police  power, 
though  still  relying  upon  the  sume,  I  will 
proceed  to  consider  some  other  views  upon 
this  subject  presented  in  the  argument  of  the 
case  now  before  the  court,  and  in  the  con- 
sideration of  this  case  by  the  court.  Before 
doing  so,  however,  I  must  be  permitted  to 
advert  to  what  I  consider  a  very  dangerous 
doctrine,  asserted  in  the  former  case,  and 
again  insisted  upon  in  this  case.  That  doc- 
trine, as  I  understand  it,  is  that  the  police 
power  of  the  state  is  limited  only  by  the 
will  of  the  legislature,  except  perhaps  in 
those  cases  where  certain  powers  have  been 
denied  to  the  states  by  the  provisions  of  the 
Federal  Constitution.  Hence  it  is  argued  that 
when  the  legislature  passes  an  act  declaring 
it  to  be  intended  as  a  i)olice  regulation,  the 
court  have  no  ri^ht  to  inquire  whether  such 
act  is  in  fact  a  police  regulation,  and  as  such 
a  lej!:itimate  exercise  of  the  police  power.  I 
cannot  subscribe  to  any  such  doctrine,  for  it 
would  subject  the  rights  of  the  citizen,  se- 
cured to  him  by  constitutional  provisions,  to 
the  unrestraineci  will  of  the  legislnture,  and 
would  render  absolutely  useless  all  the  safe- 
guards provided  in  the  constitution  for%the 
protection  of  his  rights  aficainst  invasion  by 
the  lawmaking  power  of  the  government. 
While  this  undefined,  and  therefore  danger- 
ous, power,  called  in  general  terms  the  ** po- 
lice power,"  is  fully  conceded,  and,  I  may 
add,  is  essential  to  the  welfare  of  the  govern- 
ment and  of  the  people  composing  it,  yet  I 
cannot  agree  that  it  can  be  exercised  without 
limitation  or  restraint.  It  has  its  origin  in 
and  is  based  upon  the  doctrine  of  self-pres- 
ervation, said  to  be  the  first  law  of  nature. 
*^8altu  popvli  est  suprema  lex.^  It  may  be 
likened  to  the  doctrine  of  self-defense  as  be- 
tween individuals,  which  justifies  even  the 
taking  of  human  life  in  a  case  proper  for  its 
exercise;  and,  as  the  courts  have  unques- 
tioned authority  to  pass  upon  any  case  in 
which  that  doctrine  is  invoked,  I  do  not  see 
why,  upon  the  same  principle,  the  courts 
may  not  pass  upon  a  similar  power  when  it 
is  invokea  to  sustain  an  act  of  the  legislature. 
These  views,  which  it  seems  to  me  are  fully 
supported  by  reasoning  from  the  nature  of 
the  case,  are  also  sustained  by  authority.  To 
show  this  it  is  only  necessary  to  refer  to  the 
case  of  McCandlessY.  Ricfimond  &  D.  R.  Co., 
88  S.  C.  108,  18  L.  R.  A.  440,  and  to  what 
is  said  by  Mr.  Justice  Harlan  in  the  case  of 
Mugler  v.  Kansas,  128  U.  S.  680,  661,  31  L. 
ed.  210,  a  case  quoted  from  in  the  opinion  of 
Mr.  Justice  Oarr.  It  seems  to  me  that  the 
use  of  the  word  "primarily"  in  the  qn^ntion 
is  sufficient  to  show  that  the  learned  judge 
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Teoognlzed  the  doctrine  for  which  I  con- 
tend,—that  while  the  legislature  must  of 
necettlty  ** primarily"  determine  what  meas- 
ures are  needful  or  appropriate  for  tlie  pro- 
tection of  the  public  morals,  etc.,  yet  such 
determination  is  not  final  or  concl usi  ve.  But 
if  there  is  any  doubt  as  to  the  true  meaning 
of  the  sentence  quoted,  that  doubt  is  effect- 
ually dissipated  by  the  language  immedi- 
ately following;  which  Is  not  quoted:  ''It 
does  not  at  all  follow  that  every  statute  en- 
acted ostensibly  for  the  promotion  of  these 
ends  is  to  be  accepted  as  a  legitimate  exertion 
of  the  police  powers  of  the  state.  There  are, 
of  necessity,  limits  beyond  which  legislation 
cannot  rightfully  go.  .  .  .  The  courts 
are  not  bound  by  mere  forms,  nor  are  they 
to  be  misled  by  mere  pretenses.  They  are 
at  liberty — indeed,  under  a  solemn  duty — to 
look  at  the  substance  of  things  whenever  they 
enter  upon  the  inquiry  whether  the  legisla- 
ture has  transcended  the  limits  Of  its  au- 
thority. If,  therefore,  a  statute  purporting 
to  have  been  enacted  to  protect  the  public 
health,  the  public  morals,  or  public  safety 
has  no  real  or  substantial  relation  to  those 
objects,  or  is  a  palpable  invasion  of  rights 
secured  by  the  fundamental  law,  it  is*~the 
duty  of  the  court  to  so  adjudge,  and  thereby 
give  effect  to  the  constitution." 

I  proceed  next  to  inquire  whether  the  dis- 
'pensary  legislation  can  be  regarded  as  a 
legitimate  exercise  of  the  police  power.  It 
seems  to  me  clear  beyona  dispute  that  it 
cannot.  As  is  said  in  the  quotation  from 
Black  on  Intoxicating  Liquors,  found  in  Mr, 
i/iM^tM  Gary's  opinion,  the  maxim,  **8ieutere 
iuo  ui  cUienum  non  icBdaa, "  furnishes  the  gen- 
eral rule  for  the  application  of  the  police 
power.  In  other  words,  that  p^rwer  can  only 
oe  exercised  for  the  purpose  of  restraining 
one  citizen  from  so  using  his  own  rights  or 
property  as  to  work  injury  to  the  rights  of 
another.  To  apply  this  abstract  principle 
to  the  particular  subject  with  which  we  are 
dealing,  under  the  police  power  the  law- 
making department  of  the  government  may 
throw  such  restraints  around  the  traillc  in 
spirituous  liquors  as  may  be  deemed  neces- 
sary to  protect  the  health,  morals,  and  safety 
of  the  community,  and  may  even  go  further, 
and  absolutely  prohibit  such  traffic,  provided 
it  is  inherently  and  necessarily  injurious  to 
society.  But  this  power  is  to  oe  exerted  for 
the  purpose  of  restraining  the  citizen  in  the 
exercise  of  his  rights  to  trade  in  any  lawful 
article  of  commerce,  and  cannot  be  so  ex- 
tended as  to  authorize  the  state  to  engage  in 
a  traffic  forbidden  to  the  citizen.  The  police 
power  reaches  its  limit  when  it  restrains  or 
prohibits  a  citizen  from  engaging  in  a  traffic 
regarded  as  hurtful  to  society,  and  cannot 
be  exercised  for  the  purpose  or  enablinsr  the 
state  to  engage  In  such  traffic.  This  prop- 
osition has  been  distinctly  decided  in  the 
only  case,  so  far  as  I  know.  In  which  this 
proposition  has  been  directly  pn  seutcd.  In 
the  case  of  Rippe  v.  Becker  (Minn.)  22  L. 
R  A.  857,  I  flna  the  following  language  in 
the  syllabus,  prepared  by  the  court  itself  for 
the  very  purpose  of  showing  what  were  the 
points  decided  in  the  ca^:  '^The  police 
power  of  the  state  to  regulate  business  is  to 
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be  exercised  by  the  adoption  of  rules   aua^ 
regulations  as  to  the  manner  in  which   it- 
shall  be  conducted  by  the  others,  and  not  by 
itself  engaging  in  it."    And  in  the  body  of 
the  opinion  I  Bnd  this  language:    ''The  po- 
lice power  of  the  state  to  regulate  a  business- 
does  not  include  the  power  to  ensage    in^ 
carrying  it  on;"  and  again  the  learned  jud|ice, 
speaking  for  the  court,  In  regard  to  the  true- 
signification  of  the  public  power  says :    **  The^- 
term  means  simply  the  power  of  the  state  to- 
impose  those  restraints  upon  private  rights- 
which  are  necessary  for  tiie  general  welfare- 
of  all,  and  is  but  the  power  to  enforce  the- 
maxim,  8i<i  utere  tuo  tU  alienum  non  kkUu. '  *" 
It  seems  to  me  clear  that  when  the  police 
power  has  been  exercised  by  enact ini;  law^s- 
for  the  regulation  of  the  traffic  in  spirituoiie^ 
liquor  by  the  citizen,  or  absolutely  prohib- 
iting such  traffic,  the  i)olice  power  is  ex- 
hausted, for  there  is  nothing  else  upon  which^ 
it  can  be  exercised.    Hence  any  legislation- 
which,  going  beyond  this,  purports  to  invest, 
the  state  authorities  with  the  exclusive  rights 
to  buy  and  sell  spirituous  liquors,  cannot  be- 
vindicated  as  an  exercise  of  the  policy  power. 
An  attempt  is  made  to  draw  a  distinction 
between  tlie  application  of  the  police  power- 
to  the  traffic  in  spirituous  liquor  and  to  other - 
subjects  to  which  such  a  power  may  be  ap- 
plied.   I  am  unable  to  discover  any  founda- 
tion for  such  a  distinction,  either  in  reason, 
or  authority.     While  it  may  be  true  that  the^ 
mode  of  exercising  the  power  may  be  differ- 
ent, according  to  the  subject  to  which  it  ia- 
applied,    and  the  regulation  may  be  much 
more  stringent  in  one  case  than  in  the  other, 
yet  the  foundation  of  the  power,  and  the 
principle  upon  which  it  is  exercised,  is  tbe- 
same,  no  matter  what  the  subject  may  be  to  • 
which  it  is  applied.    The  regulations  which 
have,  from  time  to  time,  been  adopted  by 
which  the  traffic  in  spirituous  liquors  has- 
been  controlled,  are  fully  justified  as  a  legiti- 
mate exercise  of  the  police  power,  because  it^ 
is  generally,  if  not  universally,  regarded  as- 
a  traffic  dangerous  to  society  if  unrestrained 
and  unregulated  by  law.     Upon  the  same 

f^rinciplelhe  traffic  m  drugs,  which  of  course  ^ 
ncludes  poisons  of  all  kinds,  being  regarded 
as  attended  with  danger  to  the  community 
unless  subjected  to  proper  regulations,  may, 
under  the  police  power,  be  so  regulated ;  but 
the  legislature,  under  the  guise  of  the  police 
power,  has  no  more  right  to  pass  an  act  by^ 
which  the  state  Is  to  assume  the  exclusive 
business  of  buying  and  selling  spirituous 
liquors,   absolutely  forbidding  the  citizen 
from  engaging  in  such  business,  than  it  has- 
to  pass  an  act  by  which  the  state  is  to  assume  - 
the  exclusive  business  of  buying  and  selling  - 
drugs,  absolutely  forbidding  the  citizen  from 
engaging  in  such  business.    The  same  prin- 
ci  pie  anpl  ies  to  all  other  subjects  upon  which 
the  poiioe  power  may  be  legitimately  exer- 
cised.   It  seems  to  me  also  an  entire  mistake 
to  argue  that  because  the  state  may  delegate  - 
the  exercise  of  the  police  power  to  some  sub- 
ordinate goven  mental  agency, — as,  for  ex- 
ample,   a  municipal   corporation, — it  may 
also  delegate  such  power  to  a  private  citizen, 
and  that  it  does  so  ueiegate  It  when  it  issues* 
a  license  to  a  saloon  keeper  to  sell  spirituous » 
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liquors.  While  it  ig  not  doubted  that  the 
'State  may  and  has  delegated  the  police  power 
to  some  Bubordinate  governmental  agency, 
'Such  as  a  manici pal  corporation,  within  the 
limits  of  such  corporation,  I  do  most  em- 
phatically deny  the  power  of  the  legislature 
to  delegate  any  portion  of  its  lecrislative 
power— police  power  or  anything  else — to  a 
private  citizen ;  and,  so  far  as  I  am  informed, 
neither  this  state  nor  anv  other  has  ever  un- 
dertaken to  do  BO.  When  the  legislature 
passes  an  act  forbidding  the  sale  of  spirituous 
liqaorB  by  any  private  citizen  without  a 
license,  and  prescribes  the  conditions  upon 
which  such  a  license  may  be  obtained,  this 
is  done  by  the  state,  through  its  legislative 
-department,  in  the  exercise  of  the  police 
power  of  the  state,  and  when  the  person  to 
whom  the  license  has  been  issued  sells  any 
spirituous  liquor  he  does  sot,  not  by  virtue 
of  any  police  power  delegated  to  him,  but 
by  virtue  of  his  compliance  with  the  regu- 
lations prescribed  by  the  state,  in  the  exercise 
of  its  police  power.  But,  as  was  held  in  the 
case  of  Mauidin  v.  Greenville,  88  S.  C.  1,  8 
L.  R.  A.  291,  even  if  the  state  delegates  the 
police  power  to  a  municipal  corporation  in 
the  broadest  and  most  unlimited  terms  the 
oorporation  could,  not,  under  the  guise  of 
an  exercise  of  the  police  power,  engage  in 
any  private  business,  for,  as  was  said  by  Mr, 
Justice  McGowan  In  that  case:  ''All  the 
powers  given  to  the  city  council  were  for  the 
sole  and  exclusive  purpose  of  government, 
•and  not  to  enter  into  private  business  of  any 
kind  outside  of  the  scope  of  the  city  goveru- 
menL"  The  decision  in  that  case,  as  was 
shown  in  MeOuUough  v.  Broion,  rests  upon 
a  principle  which,  as  it  seems  to  me,  is  con- 
•elusive  of  the  question  now  presented. 

There  is  another  consideration  which  con- 
clusively shows  that  this  dispensary  legisla- 
tion cannot  be  regarded  as  a  legitimate  exer- 
oise  of  the  police  power.  Both  of  the  Acts 
of  1892  and  1898  manfestly  contemplate  that 
as  a  part  of  the  scheme  the  state  authorities 
shall  sell  spirituous  liquors  outside  the  lim- 
its of  this  state,  and  upon  this  construction 
of  the  Act  of  1892  the  state  authorities  have 
acted,  as  may  be  seen  by  reference  to  the  case 
of  South  Carolina  v.  Seymour,  153  U.  S.  858, 
38  L.  ed.  742,  where,  in  the  oath  of  the 
governor  in  support  of  the  petition  for  the 
Teglstrv  of  the  trade- mark  adopted  by  the 
state,  it  is  stated  **  that  the  said  trade- mark 
is  used  by  the  said  state  in  commerce  with 
foreign  nations  or  Indian  tribes,  and  partic- 
ularly with  Canada."  This  feature  of  this 
dispensary  legislation,  together  with  its 
profit  features,  commented  on  in  the  former 
decision,  show  to  my  mind  very  clearlv  that 
the  whole  scope  and  intent  of  this  legislation 
was  to  enable  the  state  to  monopolize  the 
liquor  traffic,  to  the  entire  exclusion  of  the 
oitizens,  with  a  view  to  the  profit  of  such 
traffic.  This  is  made  more  apparent  when  it 
is  seen  that  the  same  legislature  which  passed 
the  Act  of  1893  pass3  another  act  on  the 
fiame  day.  providing  that  the  profits  of  the 
dispensary  in  the  county  of  Clarendon  should 
lie  applied  to  the  past  indebtedness  of  that 
<oanty.  See  Acts  1898,  p.  452.  As  a  justifica- 
tion for  the  state  entering  into  the  business 
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of  buyinff  and  selling  liquors,  reference  is 
made  to  the  fact  that  the  federal,  stale,  and 
municipal  governments  buy  and  sell  articles 
without  question  as  to  their  authority  so  to 
do,  and  reference  is  made  to  the  practice  of 
the  penitentiarv  and  lunatic  asylum,  both  of 
which  institutions  buy  articles  for  the  sup- 

f»ort  thereof,  and  sell  the  products  of  the 
abor  of  the  inmates  thereof.  But  this,  as  it 
strikes  me,  is  a  very  different  thing  from  the 
state's  engaging  in  the  liquor  traffic.  In  the 
one  case  the  articles  are  bought  for  the  pur- 
pose of  carrying  on  the  government  and  the 
institutions  above  alluded  to,  and  when  no 
longer  needed  for  such  purposes  sold  a^ain, 
while  under  the  dispensary  legislation  liquor 
is  bought,  not  for  any  governmental  purpose, 
but  for  the  express  purpose  of  being  sold 
again  at  a  profit.  It  also  seems  to  have  es- 
caped attention  that  the  two  institutions 
specialljr  referred  to— the  lunatic  asylum  and 
penitentiary — are  both  contemplated  and  pro- 
vided for  in  the  constitution  (the  former  ex- 
pressly, and  the  other  by  necessary  implica- 
tion, as  may  be  seen  by  reference  to  sections 
1,  2,  article  11,  of  the  Constitution),  and 
therefore  any  appropriate  means  of  carrying 
them  on  may  lawfully  be  provided  for  by 
statute. 

But,  without  pursuing  the  subject  further, 
it  seems  to  me  that  it  has  been  shown  in  this 
and  in  the  opinion  of  the  majority  of  the 
court  in  the  case  of  McGullough  v.  Brown, 
that  spirituous  lic^uor  is  a  lawful  article  of 
commerce;  and  this  is  so  acknowledged  by 
the  Supreme  Court  of  the  United  States  ever 
since  the  passage  of  the  Wilson  bill,  as  may 
be  seen  by  reference  to  the  case  of  Be  Rahrer, 
140  U.  S.  545.  85  L.  ed.  572,  cited  by  Mr. 
Justice  Gary  under  the  name  of  Wilkereon  v. 
Bahrer, — a  case  which  arose  after  the  passage 
of  that  bill,— where  Mr.  Chief  Jueiiee  Fuller 
uses  this  language :  ''Unquestionably,  fer- 
mented, distilled,  or  other  intoxicating  li- 
quor or  liquids  are  subjects  of  commercial 
intercourse,  exchange,  barter,  and  traffic  be- 
tween nation  and  nation,  and  between  state 
and  state,  like  any  other  commodity  in  which 
a  right  of  traffic  exists,  and  are  so  recognized 
bv  the  usages  of  the  commercial  worfcl,  the 
laws  of  congress,  and  the  decisions  of  courts.  * 
That,  this  Mng  so,  every  citizen  of  this  state 
has  a  constitutional  right  to  engage  In  such 
traffic,  subject,  however,  to  the  right  of  the 
state  government,  in  the  exercise  of  its  police 
power,  to  throw  such  restraints  around  such 
traffic  by  the  citizen  as  may  be  deemed  nec- 
essary to  protect  the  morals,  health,  and 
safety  of  the  community  against  the  evils 
incident  to  Buch  traffic,  or,  if  such  traffic  is 
inherently  and  necessarily  injurious  to  so- 
ciety, may  absolutely  prohibit  the  same. 
That,  the  dispensary  legislation  is  neither  the 
regulation  of  the  traffic  nor  a  prohibition  of 
the  same,  but  on  the  contrary,  is  a  scheme 
by  which  the  state  proposes  to  monopolize 
such  traffic,  to  the  entire  exclusion  of  the 
citizen,  and  to  force  every  consumer  who  may 
desire  to  obtain  spirituous  liquors  for  any 
purpose  to  purchase  the  same  from  the  state 
authorities  at  such  a  profit  to  the  state  as 
may  be  fixed  by  the  designated  state  au- 
thcaritieSy  and  hence  such  legislation  cannot 
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be  regarded  as  a  leicitlmate  exercise  of  the 
police  power;  and  finally,  that  any  legisla- 
tion which,  like  the  dispensary  law,  under> 
takes  to  emhark  the  state  in  trade,  is  without 
constitutional  authority.  I  must  therefore 
conclude  that  this  dispensary  legislation, 
whether  presented  in  the  form  of  the  Act  of 
1892  or  in  the  form  of  the  Act  of  1893  or  both 
combined,  is  in  violation  of  the  constitution 
of  the  state,  and  therefore  null  and  void, 
except  in  so  far  as  the  provision  in  the  Act 
of  1892  forbidding  the  ^rantinp:  of  licenses 
to  sell  spirituous  liquors  beyond  the  time 
therein  limited  is  concerned.  Having  reached 
this  conclusion,  it  is  scarcely  necessary  to  go 
further  and  inquire,  especially  in  a  dissent- 
ing opinion,  whether  the  legislation  which 
has  been  under  consideration  violates  the 


Federal  Constitution.    But  I  may  add,  with- 
out going  into  any  discussion  of  federal  ques- 
tions,   that  it  seems  to  me  that  so  much  of 
this  dispensary  legislation  as  purports  to 
forbid  a  citizen  of  this  state  from  importing, 
either  from  a  foreign  country  or  from  another 
state  of  this  Union,  any  spirituous  liquor  for 
his  own  use,  is  in  violation  of  section  8, 
article  1,  of  the  Constitution ;  for  it  will  be 
observed  that  even  the  Wilson  bill  does  not 
forbid  such  importation,  nor  does  it  authorize 
any  state  to  do  so.     On  the  contrary,  its  lan- 
guage necessarily  implies  that  liquor  may- 
be transported  from  one  state  into  another, 
and  all  that  such  bill  purports  to  do  is  to 
subject  such  liquor,   upon  its  arrival   in  a 
state,  to  the  laws  of  such  stato. 
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1.  A  mere  diversion  ft*om  the  line  of 
travel*  or  going  beyond  the  point  for  which  a 


team  was  hired,  wfll  not,  wftfaontmore.  anioDQl 
to  a  oonverslon  of  the  property  for  which  an 
tloQ  will  lie. 

8.  The  fiaet  that  a  team  was  hired 
Sunday  does  not  affect  the  liability  of  the 
hirer  for  conversion  by  an  unauthorized  use  of 
the  property. 

(Ootohera,  1894.) 


Note.— X#iahiZffy  of  hirer  for  drivina  team  to  pUues 
where  U  voae  not  hired  to  go. 

While  DooLiiTLa  v.  Shaw  Is  a  departure  from 
the  weight  of  anthorlty  upon  this  question,  it  cer- 
tainly has  much  more  of  equity  and  the  spirit  of 
modem  decisions  in  it  than  have  the  older  decisions 
which  regard  the  slightest  intentional  deviation 
from  the  terms  of  the  contract  as  a  conversion 
whicb  charges  the  hirer  with  the  value  of  the  horse 
at  that  time  and  only  permits  him  to  avoid  paying 
the  owner  for  it  by  Its  return  to  the  latter  while 
equally  valuable. 

The  first  statement  of  the  law  upon  this  subleot 
to  be  fouod  in  the  reports  seems  to  be  a  dictum  of 
Lord  B.oit, 

In  Ck)ggs  V.  Bernard,  2  Ld.  Raym.  911,  which  in- 
volved the  question  of  the  duty  of  one  undertak- 
ing to  carry  goods  without  reward.  Lord  Holt 
makes  a  classification  of  the  law  of  bailment  and 
states  that  in  the  second  sort  of  t)ailments,vlz,«com- 
modum  or  lending  ftratls,  the  borrower  is  bound  to 
strictest  care  and  diligence  to  keep  the  goods  so  as 
to  restore  them  back  again  to  the  lender,  because 
the  ballpe  has  a  benefit  by  the  use  of  them.  So  if 
a  man  should  lend  another  a  horse  to  go  westward, 
if  the  bailee  go  north  and  an  accident  happen  to 
the  horse  in  the  northward  Journey,  the  bailee 
would  be  chargeable  because  he  has  made  a  use  of 
the  horse  contrary  to  the  trust  he  was  lent  to  him 
under,  and  It  may  be  if  the  horse  bad  been  used  no 
otherwise  than  he  was  lent  to  be  used  that  accident 
would  not  have  befallen  him. 

That  statement  had  reference  to  a  gratuitous 
loan.  But  it  baa  been  stated  that  in  respect  to  the 
HabiUty  for  deviation,  there  is  no  distinction  be- 
tween a  borrower  and  a  hirer.  Disbrow  v.  Ten- 
broeck,  4  E.  D.  Smith,  d97. 

In  Spooner  v.  Manchester,  183  liaas.  870,  tf  Am. 
Rep.  614,  It  is  stated  that  an  action  on  the  case  for 
driving  the  horse  beyood  the  place  to  which  he 
was  hired  to  go  was  apparently  known  to  the  com- 
mon law  a  long  time  before  the  declaration  in  tro- 
ver was  invented.    21  Edw.  lY.  7S,  pi.  9. 

The  rule  with  respect  to  the  hirer  aeema  to  have 
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originated  in  the  Massachuaetts  case  of  Wbeelock 
V.  Wheelwright,  5  Mass.  104,  in  which  it  was  held 
that  the  hirer  by  riding  the  horse  beyond  the  place* 
for  whicb  he  had  liberty  is  answerable  to  the  owner 
in  trover. 

That  case  cites  no  authority  for  the  statement 
and  the  opinion  Is  very  short.  The  court  state* 
that  **thus  riding  the  horse  is  an  unlawful  conver- 
sion; and  if  the  horse  had  been  returned  to  the- 
plaintiff  the  defendant  might  have  given  It  In  evi- 
dence in  mitigation  of  damages." 

Such  a  doctrine  seems  to  be  unnecessarily  barsb 
but  Wheelock  v.  Wheelwright  has  been  followed  in 
Rotch  V.  Hawes,  12  Pick.  186.  22  Am.  Dee.  414; 
Woodman  v.  Hubbard,  25  N.  H.  67, 7  Am.  Deo.  810; 
Morton  v.  Gloster.  46  Me.  620,  and  numerous  other 
cases  cited  infra*  and  it  has  been  recognized  in 
Crocker  v.  Gullifer,  44  Me.  481,  60  Am.  Dec;  118« 
while  the  doctrine  that  a  deviation  was  a  oonver> 
slon  was  held  In  Fish  v.  Ferris,  6  Duer,  48,  and  rec- 
ognized in  McNeiU  v.  Brooks,  1  Terg.  78L 

In  Woodman  v.  Hubbard,  25  N.  H.  07.  7  Am.  Dec 
810,  in  which  Wheelock  v.  Wheelwright,  5  Mass. 
104,  was  followed,  it  appeared  that  the  horse  died 
after  being  returned  to  the  owner,  from  the  effects 
of  the  over  driving  and  abuse  by  the  hirer.  And 
the  authority  of  Woodman  v.  Hubbard,  twpra,  was 
subsequently  reoogniaed  in  Wentworth  v.  McDof- 
fie,  48 N.  H.40eL 

If  the  hiring  was  to  go  to  a  certain  place  and  the 
defendant  drove  to  a  greater  distance  and  beyond 
that  place,  that  is  a  conversion  and  the  hirer  will 
be  liable  for  all  damages  subsequently  occurrinir 
notwithstanding  the  loss  arises  from  the  fault  of 
the  horse.  In  case  the  horse  is  returned,  the  meas- 
ure of  damages  is  the  difference  between  its  value 
at  the  time  of  the  oonverslon  and  its  value  at  the 
time  it  is  again  delivered  to  the  owner.  Lucas  v» 
Trumbull,  16  Gray,  806. 

Hall  V.  Corcoran,  107  Mass.  251, 9  Am.  Bep.  80,  is 
overruling  G-regg  v.  Wyman,  4  Cush.  822.  upon  the 
point  of  inability  to  recover  in  case  the  contract 
was  made  on  Sunday,  placed  the  ruling  on  the 
ground  that  it  is  not  necessary  to  rely  on  the  con* 
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APPEAL  by  defendant  from  a  judgment  of 
the  District  Court  for  Delaware  County  in 
favor  of  plainti£F  in  an  action  brought  to  re- 
cover the  value  of  a  horse  which  died  as  the 
alleged  result  of  defendant's  wrongful  use  of 
it  while  it  was  in  his  possession  under  a  con- 
tract of  bailment.    Reversed, 
The  facts  are  stated  in  the  opinioa. 
Mr.  A.  A.  Hoa«e«  for  appellant: 
The  defendant  would  not  be  liable  unless  the 
unauthorized  use  of  the  horse  was  the  direct 
and  proximate  cause  of  his  death.    Every  un- 
authorized use  of  another's  property  does  not 


constitute  conversion.  The  doctrine  of  con- 
version does  not  take  place  unless  an  injury- 
was  caused  by  the  unauthorized  use. 

2  Hilliard,  TorU,  2d  ed.  §  4a,  p.  107;  John- 
son V.  Weedman,  6  111.  495. 

This  court  will  not  permit  the  plaintiffs  by 
any  make  shift  in  their  pleadings  to  avoid  the- 
oonsequences  of  a  criminal  statute,  or  of  their 
own  wrong — their  Sunday  contract. 

Kinney  v.  MeDermot,  55  Iowa,  674.  89  Am. 
Rep.  191;  Ounderson  v.  Ricliardhon,  66  Iowa,. 
56,  41  Am.  Rep.  81. 

Mr,  E.  C.  Perkins  for  appellee. 


tract  to  establish  the  oonvetsion,  since  as  soon  as 
the  hirer  assumes  oontrol  over  the  horse  and  pro- 
ceeds to  take  it  where  he  has  no  riffht  to  take  It^ 
be  is  guilty  of  conversion  and  it  is  immaterial  how 
he  obtained  his  possession  origioaliy. 

In  Frost  v.  Plumb,  40  Conn.  HI,  16  Am.  Bep.  1B> 
the  question  was  as  to  liability  iq  case  the  contract 
was  made  on  Sunday  and  it  seems  to  have  been 
aaeumed  that  driviofr  the  horse  beyond  the  limits 
covered  by  the  contraot  rendered  the  hirer  liable. 

Id  Wbelden  v.  Cbappel.  8  B.  L  280,  the  court,  with- 
out discussiDR  the  general  question;  held  that  the 
acUon  must  fail  because  the  contract  was  made  on 
Sunday. 

In  Harrlnfrton  v.  Snyder,  8  Barb.  880,  the  court 
cites  with  apparent  approval  the  statement  that 
the  enffagement  of  the  hirer  is  to  put  the  horse  to 
DO  other  use  than  that  for  which  it  is  hired. 

And  the  same  is  true  of  Buchanan  v.  Smith,  10 
Hun,  474. 

An  infant  is  liable  In  trover  for  drlvinflr  a  horse 
befond  where  he  was  hired  to  go.  Homer  v. 
ThwiDff,  8  Pick.  498;  Freeman  v.  Boland,,14  B.  L  88, 
61  Am.  Bep.  34a 

In  Towne  v.  Wiley,  28  Yt.  856,  66  Am.  Deo.  86, 
where  an  infant  deviated  from  the  ternos  of  his 
hiring  and  by  reason  of  his  over  dri  vinir  and  expos- 
ure of  the  horse  it  died,  the  court  held  that  the  de- 
viation was  a  conversion  which  would  render  him 
liable  in  trover. 

And  that  case  was  followed  in  Bay  v.  Tubbs,  60 
Vt.  688, 27  Am.  Bep.  619. 

If  the  horse  dies  or  is  injured  while  it  is  outside 
of  the  limits  covered  by  the  contract,  or  if  the  ex- 
tra drive  causes  or  contributes  to  the  loss  or  in- 
jury, there  Is  (rood  reason  In  holding  the  hirer 
responsible.  But  if  the  horse  has  been  brought 
back  within  such  limits  and  is  then  injured  or 
kiUed  by  ine vitabie  accident  or  Inherent  defect,  the 
reason  for  charging  the  hirer  with  the  loss  is  not 
so  apparent.  Many  of  the  decisions  against  the 
hirer  have  been  in  cases  where  the  loss  occurred 
during  or  because  of  the  deviation,  while  in  others 
the  report  does  not  show  when  it  occurred. 

In  Gregg  v.  Wyman,  4  Cush.  822,  in  which  the 
action  failed  because  the  contract  of  hiring  was 
made  on  Sunday,  the  instruction  on  which  the 
plaintiff  recovered  in  the  lower  court,  was  that 
plaintiff  could  recover  if  the  horse  was  hired  to  go 
to  a  particular  place,  and  was  driven  to  a  further 
and  different  place,  and  that  **in  consequence  of 
their  going  further  or  to  a  different  place  the  horse 
died." 

In  Perham  v.  Ck>ney,  U7  Mass.  108,  In  which  a 
horse  was  hired  to  go  from  W.  to  L.  and  was  driven 
beyond  L.  to  P.,  an  instruction  was  approved 
which  told  the  Jury,  that  if  in  violation  of  the  con- 
tract  the  defendant  drove  the  horse  to  L.  and 
thence  several  miles  to  P.,  he  became  thereby  re- 
sponsible to  plaintiff  for  any  injury  to  such  horse 
lo  P.,  or  while  driving  from  L.  to  P.  But  as  the 
loa  occurred  while  the  horse  was  In  P.,  there  was 


no  need  of  considering  the  question  of  the  effeot 
upon  the  liability  If  the  loss  had  occurred  after  the 
horse  had  been  returned  within  the  limits  covered 
by  the  contraot. 

Where  horses  were  loaned  to  be  used  in  O.,  and 
the  bailee  sent  them  to  T.,  where  they  became  sick 
and  died,  the  court  held  that  the  right  to  use  the 
thing  bailed  is  strictly  confined  to  the  use  ex- 
pressed In  the  transaction,  and  the  borrower  by 
any  excess  makes  himself  responsible  for  the  loss^ 
although  it  be  by  some  inevitable  casualty.  Lane 
V.  Oameron,  88  Wis.  008. 

The  hirer  was  held  liable  where  the  horse  died 
outside  of  the  limits  covered  by  the  contract,  in 
Malone  v.  Bobinson,  77  Gki.  719. 

So  where  it  was  lost  outside  of  such  limits.  Muiw 
phy  V.  Kaufman,  20  La.  Ann.  660. 

Where  the  horse  fell  dead  during  the  additional 
and  tortious  drive  the  court  said  the  hirer  '^must. 
take  upon  himself  all  ttie  consequences.**  Fisher 
V.  Kyle,  27  Mich.  464. 

If  the  horse  is  taken  beyond  the  point  to  whiclk- 
he  is  hired  to  go,  it  is  at  least  a  technical  conver- 
sion, and  if  the  horse  is  injured  while  beyond  that 
point  the  hirer  will  be  liable  whether  the  injury  is 
caused  by  his  own  negligence  or  that  of  others  or 
by  accident,  unless  he  was  forced  to  go  beyond 
that  point  by  circumstances  over  which  be  had  no 
control,  but  if  the  injury  occurs  after  he  has  re- 
turned within  the  limits  covered  by  the  hiring,  he 
will  not  be  liable  unless  the  injury  was  caused  by 
his  negligence  or  unless  the  extra  drive  materially 
contributed  to  the  injury.  Farkas  v.  Powell,  12  L» 
B.  A.  807,  86  Ga.  800. 

In  Welch  v.  Mohr,  98  Oal.  871,  the  court  said:  "If 
the  horse  was  driven  to  a  point  beyond  the  place  to 
which  he  was  hired  to  go,  such  driving  was  an  un- 
lawful conversion  and  a  failure  to  return  the  horsS' 
would  render  the  hirer  liable  for  its  value;*'  that  '*if 
defendant  purposely  drove  to  a  point  five  or  six 
mUes  beyond  the  place  to  which  he  hired  the  hone 
to  go,  and  on  the  return  drive  the  horse  died,  it 
must  be  paid  for.**  This  language  is  certainly  broad 
enough  to  hold  that  any  deviation  from  the  terms 
of  the  contract  would  render  the  hirer  liable  for 
the  loss  of  the  horse  at  any  time  while  it  was  away, 
but  there  is  nothing  in  the  report  of  the  case  to 
show  whether  the  loss  occurred  while  the  horse 
was  beyond  the  point  of  destination  or  after  It  had 
passed  that  place  in  the  return  Journey  and  was 
between  that  point  and  its  homsb 

What  is  not  deviation. 

Merely  stopping  along  the  road  is  not  sufficient 
to  constitute  a  conversion.  Evans  v.  Mason,  64 
N.  H.08. 

Merely  losing  the  way  on  the  return  Journey  after 
whioh  the  hirer  in  the  exercise  of  his  best  Judg- 
ment takes  the  best  way  home,  which  requires  i^ 
longer  drive  than  though  he  had  followed  th^ 
direct  road  is  not  a  conversion.  Spooner  v.  Man- 
chester, 188  Mass.  870, 48  Am.  Bep.  514.      H.  P.y.  4 
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BLinBe*  J.,  delivered  the  opinioD  of  the 

«court: 

Plaintiffs'  cause  of  action  is  stated  in  two 

-counts.  The  first  cbarees  that  on  September 
1,  1892,  defendant  bad  and  received  from  tlie 
plaintiffs  a  pair  of  horses  and  buggy,  of  the 
value  of  $260,  to  drive  from  Delhi,  Iowa,  to 
Manchester,  Iowa ;  that  defendant  drove  said 
horses  so  immoderately,  and  so  neglected 
their  care,  that  one  of  them  became  sick,  and 

•defendant,  knowing  said  fact,  continued  to 
drive  and  abuse  said  horse  until  his  death ; 
that  plaintiffs  were  damaged  in  the  sum  of 
$100.  In  a  second  count,  plaintiffs  aver  that 
they  paid  $2,  at  defendants  instance,  to  have 
the  horse  buried.    In  an  amendment  it  is 

•  averred  that  the  team  and  buggy  were  loaned 
to  defendant  to  go  from  Delhi  to  Manchester 

-and  return,  and  that  defendant, after  driving 

to  Manchester,  converted  said  team  and 
l^uggy  to  bis  own  use,  and  failed  to  retuin 

.said  team  as  received,  and  still  fails  to  re- 
turn one  of  said  horses,  which  horse  was 
worth  $100,  for  which  they  privy  judgment. 
Defendant  denied  all  of  the  allegations  of 
the  original  petition.  Afterwards,  in  an 
amendment,  he  pleaded  that  the  contract  of 
letting  and  hiring  set  out  In  the  petition, 

-and  the  damage  growing  out  of  the  same,  and 
all  matters  set  out  in  the  amendment,  oc- 

-curred  on  Sunday,  and  no  right  of  action  can 
be  maintained  thereon.    There  was  a  trial 

-to  a  jury,  and  a  verdict  for  plaintiffs. 

2.  On  Sunday,  September  4,  1892,  defend- 
ant hired  of  plaintiffs  a  team  of  horses  and 
a  buggy  to  orive  from  Delhi  to  Manchester 
and  return.    After  arriving  at  Manchester  he 

<drove  six  or  seven  miles  into  the  country.  He 
then  returned  to  Manchester,  where  he  let  one 
Luke  Connelly  drive  the  team  to  the  fair 
ground  and  back,  after  which  defendant  and 
Connelly  started  on  the  return  trip  to  Delhi, 
and  when  about  midway  between  the  two 
places  one  of  the  horses  was  taken  sick  and 
died.  At  the  close  of  plaintiffs'  testimony, 
defendant  moved  for  a  verdict,  which  motion 
was  overruled.  The  grounds  of  the  motion 
were  (1)  that  the  testimonv  showed  a  letting 

-of  the  team  on  Sunday,  and  plaintiffs  did  not 
hring  themselves  within  the  exceptions  of  the 
statute  prohibiting  work  on  that  day;  (2) 
that  it  was  not  shown  that  the  death  of  the 
horse  was  caused  by  driving  to  a  place  other 

•or  different  from  the  place  where  it  is  alleged 
the  horses  were  let  to  be  driven ;  and  (8)  no 
negligence  or  misconduct  of  the  defendant  is 
shown  in  the  management  or  driving  of  said 
horse.  We  need  not  consider  the  ruling  on 
this  motion,  as  the  questions  therein  pre- 

■sen ted  are  also  raised  in  the  further  progress 
of  the  trial.  In  the  seventh  and  eight  in- 
structions given  by  the  court  to  the  jury, 
they  were  told,  in  substance,  that  if  defend- 
ant hired  the  team,  and  drove  them  so  im- 
moderately, and  was  so  negligent  in  caring 
for  them,  that  one  of  them  became  sick,  and 
defendant,  with  knowledge  of  such  sickness. 

-continued  to  drive  and  abuse  the  horse  until 
it  died,  and  if  such  trcatmf'nt  was  such  as 

An  ordinarily  prudent  man  would  not  give 
such  horse  under  like  circumstances,  and  if 
the  contract  of  hirine  was  made  on  Sunday, 
they  should  And  for  me  defendant.    No  com- 
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plaint  is  made  of  these  instructions,  and, 
whether  right  or  wrong,  they  are  to  be  treated 
as  the  law  of  the  case,  so  far  as  the  caune  of 
action  stated  in  the  first  count  is  concerned. 
The  case,  then,  is  to  be  considered,  so  far  as 
legal  errors  are  concerned,  with  reference  to 
the  cause  of  action  for  the  conversion  of  the 
horse. 

8.  The  court  gave  the  jury  the  following 
instruction :  **  (9)  If  you  find  from  the  evi- 
dence that  the  team  was  hired  or  given  to 
defendant  only  for  the  purpose  of  driving 
from  Delhi  to  Manchester,  and  that,  being 
80  hired,  defendant,  without  the  consent  of 

filaintiffs,  drove  some  miles  away  from  the 
ine  of  travel  between  said  towns,  to  a  place 
not  contemplated  by  the  contract  of  hire,  then 
such  use  of  the  team  would  be  a  conversion 
of  the  same  by  the  defendant,  and  the  plain- 
tiffs might  elect  to  recover  the  value  of  any 
part  of  such  team  and  buggy  as  was  not  re- 
turned to  and  accepted  by  them  after  know- 
ledge of  such  conversion;  and  plaintiffs 
would  have  a  right  to  recover,  if  you  find 
such  to  be  the  fact,  even  though  the  evidence 
disclosed  that  the  contract  of  hire  by  which 
defendant  secured  possession  of  the  property 
was  made  on  Sunday."  The  instruction  lays 
down  the  broad  rule  that  a  mere  diversion 
from  the  line  of  travel,  or  going  beyond  the 
point  for  which  the  horse  was  hired,  will, 
without  more,  amount  to  a  conversion  of  the 
animal,  for  which  an  action  will  lie.  What 
will  amount  to  a  conversion  in  such  cases  is 
the  question  we  must  determine.  In  Spttoner 
V.  MaricJiester,  188  Mass.  270,  48  Am.  Rep. 
614,  the  court  defined  a  conversion  as  fol- 
lows: "Conversion  is  based  upon  the  idea 
of  an  assumption  by  the  defendant  of  a  right 
of  property,  or  a  right  of  dominion  over  the 
thing  converted,  which  casts  upon  him  all 
the  risks  of  an  owner ;  and  it  is  therefore  not 
every  wrongful  intermeddling  with,  or 
wrongful  asportation  or  wrongful  detention 
of,  personal  property,  that  amounts  to  a  con- 
version. Acts  which  tberosel  ves  imply  an  as- 
sertion of  title  or  of  a  right  of  dominion  over 
personal  property,  such  as  a  sale,  letting, 
or  destruction  of  it,  amount  to  a  conversion, 
even  although  the  defendant  may  have 
honestly  mistaken  his  rights ;  but  acts  which 
do  not  themselves  imply  an  assertion  of  title, 
or  of  a  right  of  dominion  over  such  property, 
will  not  sustain  an  action  of  trover  unless 
done  with  the  intention  to  deprive  the  owner 
of  it  permanently  or  temporarily,  or  unless 
there  bad  been  a  demand  for  the  property, 
and  a  neglect  or  refusal  to  deliver  it,  which 
are  evidence  of  a  conversion. "  Bhans  v.  Ma- 
ton,  64  N.  H.  98.  In  Story  on  Bailments 
(sec.  418),  after  stating  the  rule  as  to  what 
is  a  conversion  in  such  cases,  it  is  said: 
''But,  although  this  is  tlie  general  rule,  a 
question  may  arise,  bow  far  the  misconduct 
or  negligence  or  deviation  from  dut^  of  the 
hirer  will  affect  him  with  responsibility  for 
a  loss  which  would  and  must  have  occurred, 
even  if  he  had  not  been  guilty  of  any  such 
misconduct,  negligence,  or  deviation  from 
duty."  He  also,  in  the  same  connection, 
says:  **The  question,  therefore,  in  the  pre- 
sent state  of  authorities,  must  still  be  deemed 
open  to  controversy.     Wherever  it  Is  dis- 
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'Cosaed  it  'will  deserve  consideration,  whether 
there  is,  or  ought  to  be,  any  difference  be- 
tween cases  where  the  misconduct  of  the  hirer 
amounts  to  a  technical  or  an  actual  conver- 
sion of  the  property  to  his  own  use,  and  cases 
where  there  is  merely  some  negligence  or 
omission  or  ylolation  of  duty  in  regard  to  it, 
Dot  conducing  to  the  loss.  **  Schouler,  Bailm. 
p.  137,  referring  to  this  same  matter,  says: 
''It  Is  not  difficult  to  conceive  that  the  tech- 
nical misuse  might  occur  without  an  actual 
abase  of  the  terms  of  hire,  and  where  it  would 
be  harsh  to  visit  deviation  with  such  disas- 
trous penalties. " 

We  are  not  willing  to  give  our  sanction  to 
the  broad,  and,  when  applied  to  a  case  like 
that  at  bar,  harsh,  rule  of  the  instruction. 
It  must  be  borne  In  mind  that,  in  almost 
<«very  case  where  that  strict  rule  has  been 
applied  the  facts  have  shown  that  the  hirer, 
in  addition  to  departing  from  the  contract 
line  of  travel,  was  guilty  of  negligence  or  of 
willful  misconduct,  or  that  he  injured  or  de- 
stroyed the  property  while  outside  of  the 
limits  of  the  contract  of  hiring.  Schouler, 
Bailm.  p.  187 ;  Forkas  v.  JPlmoell,  86  Ga.  800, 
12  L.  R.  A.  897.  In  the  case  last  cited  the 
action  was  for  the  value  of  a  horse  which 
had  died,  and  which  it  was  alleged  defend- 
-ant  had  ridden  beyond  the  place  he  had  hired 
him  to  go,  and  that  by  negligence  or  cruelty 
the  horse  had  been  so'in jured  as  to  cause  his 
death.  The  horse  was  hired  to  ride  from 
Albany  to  the  Whitehead  place,  in  the 
country,  a  distance  of  five  miles,  and  was  to 
be  returned  by  11  o'clock  at  night.  When 
defendant  arrived  at  the  Whitehead  place,  he 
learned  that  the  person  he  wished  to  see  was 
at  the  Bryant  place,  three  or  four  miles 
further  on,' and  he  rode  on  to  that  place.  He 
remained  there  two  hours  and  a  half,  and 
left  about  9:80  P.  M.  for  Albany.  On  the 
Tetum,  and  between  Whitehead  place  and 
Albany,  the  horse  fell  in  the  road.  H6  got 
the  hoTK  up  on  his  feet,  and  led  him  three 
miles,  when  he  again  fell.  After  gettina: 
him  on  his  feet  again,  he  put  him  in  a  lot 
near  by,  and  went  into  town,  and  notified 
the  plaintiff  where  the  horse  was,  and  of  his 
<»ndition.  The  horse  died.  It  appeared 
that,  when  the  defendant  got  the  horse  to  go 
upon  his  journey,  he  was  sound  and  in  good 
<»ndition,  and  wowed  no  signs  of  disease. 
The  defendant  showed  that  he  rode  the  horse 
moderately.  It  was  held  that  there  was  a 
techincal  conversion  of  the  horse,  and,  if  the 
horse  had  been  injured  while  beyond  the 
point  to  which  he  was  hired  to  go,  defend- 
ant would  have  been  liable,  whether  Uie  in- 
jury was  caused  by  his  own  negligence  or 
D^  the  negligence  of  others,  or  even  by  ac- 
cident, unless  he  was  forced  to  go  beyond  by 
reason  of  circumstances  he  could  not  control. 
The  court  said :  ''But  the  main  question  in 
this  case  is.  Would  Powell,  after  having  been 
guilty  of  a  technical  conversion  or  violation 
of  his  duty,  and  havine  returned  within  the 
limits  of  the  original  hiring,  and  the  horse 
then  sustained  an  injury  without  other  fault 
en  his  part,  be  liable?  That  would  depend, 
in  our  opinion,  upon  whether  the  extra  ride 
of  six  or  eight  miles  to  the  Bryant  place  and 
back  cauaea  or  materially  contributed  to  the 
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accident.  If  it  did,  we  think  he  would  be 
liable  to  the  owner.  ...  If,  however, 
the  extra  ride  did  not  cause  or  materially 
contribute  to  the  injury,  we  do  not  think 
Powell  would  be  liable,  if  guilty  of  no  other 
fault."  In  Harvey  v.  Epe$,  12  Gratt.  153, 
the  contract  was  one  for  the  hire  of  slaves  for 
a  year,  to  work  in  a  certain  county.  They 
were  taken  by  the  hirer,  without  the  owner's 
consent,  to  another  county,  and  employed  in 
the  same  kind  of  work,  and  while  there  died. 
The  court,  after  elaborately  discussing  the 
question  and  fully  considering  the  author- 
ities, held  that  the  removal  of  the  slaves  to 
a  county  other  than  that  to  which  they  were 
hired  to  work  in  was  not  of  itself  a  conver- 
sion, regardless  of  whether  their  death  was 
caused  by  such  wrongful  act  or  not.  It  said : 
"  Upon  the  whole,  I  am  of  the  opinion  that, 
in  the  case  of  a  bailment  for  hire  for  a  certain 
term,  .  .  .  the  use  of  the  property  hy 
the  hirer,  during  the  term,  for  a  different 
purpose,  or  in  a  different  manner,  from  that 
which  was  intended  by  the  parties,  will  not 
amount  to  a  conversion  for  which  trover  will 
lie,  unless  the  destruction  of  the  property  be 
thereby  occasioned,  or  at  least  unless  the  act 
be  done  with  intent  to  convert  the  property, 
and  thus  to  destroy  or  defeat  the  interest  of 
the  bailor  therein.  .  .  .  A  bailment  upon 
hire  is  not  conditional  in  its  nature,  any 
more  than  any  other  contract;  and,  in  the 
absence  of  an  express  provision  to  that  effect, 
the  bailee  will  not,  in  general,  forfeit  his 
estate  by  a  violation  of  any  of  the  terms  of 
the  bailment.  .  .  .  If  he  merely  uses 
the  property  in  a  manner,  or  for  a  purpose, 
not  authorized  by  the  contract,  and  without 
destroying  it,  or  without  intending  to  injure 
or  impair  the  reversionary  interest  of  the 
bailor  therein,  such  misuse  does  not  deter- 
mine the  bailment,  and  therefore  is  not  a  con- 
version for  which  trover  will  lie."  See  also 
Parsons,  Cont.  p.  128. 

In  CulUn  y.  Lard,  89  Iowa,  802,  the  ac- 
tion was  for  the  recovery  of  the  value  of  a 
horse  loaned  to  defendant,  and  which  it  was 
averred  was  killed  by  the  defendant's  over- 
driving and  ill  treatment.  It  was  held  that 
Uie  jury  should  have  been  instructed  that, 
in  the  absence  of  a  contract  to  the  contrary, 
the  law  implied  an  agreement  to  pay  for 
the  use  of  tne  horse.  The  evidence  tended 
to  show  that  plaintiff  gave  defendant  certtiin 
instructions  and  directions  respecting  the 
time  of  starting,  and  the  manner  of  caring 
for  the  horse.  An  instruction  of  the  lower 
court  to  the  effect  that,  if  plaintiff  gave  in- 
structions and  directions,  and  did  not  after- 
wards waive  them,  and  defendant  did  not 
follow  them,  he  would  be  liable,  without 
inquiry  as  to  whether  the  injury  resulted 
from  a  failure  to  obey  the  instructions  ur  from 
some  other  cause,  was  held  as  erroneous  as 
applied  to  a  case  of  letting  for  a  reward. 
While  the  facts  in  that  case,  so  far  as  they 
a;>pear,  are  not  like  those  in  the  case  at  bar, 
still  we  think  there  is  a  clear  recognition  of 
the  doctrine  that,  in  cases  of  a  letting  for 
reward,  a  mere  violation  of  the  contract, 
without  more,  will  not  fix  a  liability  as  for  a 
conversion.  To  constitute  a  conversion  in  » 
case  like  that  at  bar,  there  must  be  some  ex- 
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crcise  of  dominion  over  the  thing  hired,  in 
repudiation  of,  or  inconsistent  with,  the 
owner's  rights.  We  hold  that  the  mere  act 
of  de^riating  from  the  line  of  travel  which 
the  hiring  covered,  or  going  on  beyond  the 
point  for  which  the  horse  was  hired,  are  acts 
which,  in  and  of  themselves,  do  not  nec- 
essarily imply  an  assertion  of  title  or  right 
of  dominion  over  the  property  inconsistent 
with,  or  in  defiance  of,  the  bailor's  interest 
therein. 

As  there  was  nothing  to  show  that  the  de- 
fendant, in  violating  the  terms  of  the  con- 
tract, intended  to  appropriate  the  property 
temporarily  or  permanently  to  hia  own  use, 
or  that  he  did  in  fact  so  appropriate  it,  or 
exercise  acts  of  dominion  over  it  inconsistent 
with  plainti£fs'  rights,  he  should  not  be  held 
liable  for  its  value  from  the  mere  fact  that 
be  drove  the  horse  beyond  or  outside  of  the 
Journey  for  which  he  was  hired.  Nor  do  we 
flee  that  the  rule  we  have  stated  is  fraught 
with  danger  in  its  application  to  other  cases 
that  may  arise.  We  are  not  called  upon  to 
determine  as  to  whether  or  not  the  defendant 
would  have  been  liable  if,  under  proper  is- 
sues and  evidence,  it  had  been  shown  that 
the  extra  driving  caused  or  contributed  to 
the  death  of  the  horse,  as  no  such  case  is  pre- 
tented.  As  to  the  fact  that  the  contract  was 
entered  into  on  Sunday,  we  do  not  think  it 
la  at  al)  controlling.  The  action  is  not 
based  upon  tlie  contract,  but  upon  the  the- 
ory that  defendant  converted  the  property  to 
bis  own  use.  If  he  did  so,  he  was  not  act- 
ing under  the  contract,  but  independent  of 
It. 

We  discover  no  error  in  the  eleventh  in- 
struct ion. 

For  the  reasons  given,  the  ecue  it  rtvened. 


Augusta  ECEFORD  et  al,  Appti., 

V. 

James  ECKFORD  et  dL 
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The  quarter  seetioii  of  land  owned  by 
testator  will  pass  by  a  devise  In  which  the 
■eotion  la  coirectly  but  the  quarter  erroneoualy 
desorlbed,  tf  the  will  states  that  the  property  de- 
.Tised  is  owned  by  the  testator. 

(Kinne,  J^  diuente,} 
[(May  le,  Mi.) 

APPEAL  by  plaintiffs  from  a  Judement  of 
the  District  Court  for  Mitchell  County  in 
favor  of  defendants  in  an  action  brought  to  es- 
tablish title  to  certain  land  which  the  plaintiff 
claimed  under  the  residuair  clause  of  the  will 
of  J  anet  £ck  ford ,  deceased.  A  firmed. 
The  facts  are  stated  in  the  opiDions. 
M^Hftre,  Jobn  H.  Vaag^hn  and  J.  M. 
Moody,  for  appellants: 


1.  The  case  at  law  is  not  one  of  "latent  am- 
biguity," therefore  no  parol  proof  is  compe- 
tent for  the  reason  generally  that  the  lanj^air» 
of  the  will  in  description  in  question  is  clear 
and  unmistakable.  It  is  not  a  case  of  imper- 
fect description  which  it  is  sometimes  compe* 
tent  to  make  less  imperfect,  or  to  identify  by 
parol  proof. 

2.  Te  (lers  of  such  parol  proof  in  the  ap- 
pellees' answer  are  therefore  subject  to  our 
motion  and  demurrer,  or  both. 

8.  Tenders  of  such  parol  proof— CTen  ad- 
mitting it  were  competent,  were  there  no> 
residuary  clause  and  legatees  in  the  will — ^are 
clearly  subject  to  our  motion  and  demurrer, 
for  the  reason  that,  when  such  evidence  wa» 
offered  in  the  trial,  the  rights  of  the  residuary 
legatees  would  rise  up  to  execute  it 

Xatent  ambiguities  are  of  two  kinds: 

1.  When  the  designation  of  the  devise,  or 
of  the  property  devised,  is  clear  upon  the  face 
of  the  will,  but  it  .turns  out  that  there  wa» 
more  than  one  person,  or  more  than  ooe  estate- 
to  which  the  description  applies. 

2.  Where  the  devisees  or  the  property  is  im- 
perfectly or  in  some  respects  erroneoualy  de- 
scribal,  so  as  to  leave  it  doubtful  what  persoik 
or  property  is  meant. 

Patch  V.  WhiU,  117  U.  8. 210, 29  L.  ed.  861. 

In  that  case  the  minority  opinion  of  the  four 
judges  is  the  better  law,  and  more  in  harmony 
with  that  generally  prevailing. 

A  mistake  on  the  part  of  the  testator  w 
scrivener  in  drafting  his  will  cannot  be  cored 
by  extrinsic  evidence. 

^1  Jarman,  Wilis,  4th  ed.  409:  Ehrman  t. 
Hoekine,  67  Miss.  192;  Rapp  v.  Btehling^  7  Li 
R.  A.  498, 124  Ind.  86;  BunneUy.  Bunnell,  7$ 
Ind.  168;  McAlUter  v.  Buntrfield,  81  Ind.  25^ 
Orimee  v.  Earmon,  86  Ind.  198,  9  Am.  Bep. 


Verbal  declarations  of  a  testator  are  nob 
competent  to  prove  a  mistake  in  a  will. 

Bueton  v.  Huston,  87  Iowa,  668. 

Parol  evidence  is  not  admissible  to  prove  the* 
intention  of  the  testator  was  different  from 
what  is  clearly  expressed  in  the  language  of 
the  will. 

Be  Lyon'e  Eetate,  70  Iowa,  875.  See  Omert 
V.  SOern,  78  Iowa.  664. 

No  evidence  is  admissible  which  in  its  nature* 
and  effect  is  applicable  to  the  purpose  of  show- 
ingmerely  what  he  intended  to  have  written. 

Funk  V.  Davie,  108  Ind.  281,  Shenoood  v. 
Sherwood,  46  Wis.  857,  80  Am.  Rep.  757:  Wiir- 
ram.  Wills,  p.  9:  1  Jarman,  Wills,  726;  WO- 
kine  v.  Allen,  69  U.  6.  18  How.  885,  15  L.  ed. 
896;  Mnckie  v.  Story,  98  U.  S.  589,  28  L.  ed. 
986;  Den  v.  Baekerville,  52  U.  S.  11  How.  829» 
13L.  ed.  717. 

To  admit  such  evidence  would  be  to  make* 
a  new  will  by  parol. 

1  Jarman.  Wills,  6th  Am.  ed.  708-718,  and 
notes;  Wigram,  Wills,  Am.  ed.  1872,  65. 

Testatrix  has  expressed  herself  with  abso- 
lute clearness,  in  making  a  general  residuary 
disposition  of  her  property,  and  it  carries  with* 
it  everything  which  she  died  possessed  of,  slu^ 


Note.— Directly  in  conflict  are  th#»  present  decis* 
Ion  and  that  of  the  Illioots  supreme  court  in  Bin- 
Cel  V.  Volz  (III.)  16  L.  R.  A.  821,  unleeis  a  distinction 
oao  be  drawn  from  the  express  statement  in  the 
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Iowa  will  that  testator  was  the  owner  of  the  pro|K 
erty.  In  connection  with  the  disoussion  of  the  au* 
thorities  in  the  opposing  opinions,  see  note  to 
former  case,  16  L.  R.  A.  82L 
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See  also  28  L.  R.  A.  140. 
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which  was  not  otherwise  effectually  disposed 
of. 

Bflbr  T.  Camwen,  118  N.  Y.  116;  Sprinffett 
T.  Jeninffs,  L.  R  6  Ch.  App.  833;  Roper, 
Legacies,  Ist  Am.  ed.  468;  3  Wms.  Exrs.  7ih 
ed.  1667;  2  Redf.  Wilts,  2d  ed.  116;  Bland  t. 
Lamb.  2  Jac.  &  W.  406;  Eeynaldav.  Kortright, 
18  Beav.  427;  James  v.  James,  4  Paige,  116,  8 
L.  ed.  867;  Van  Kleeck  v.  Reformed  Dutch 
Church,  6  Paige,  600,  8  L.  ed.  1118;  King  t. 
f^rong,  9  Paige,  04,  4  L.  ed.  622;  Floyd  ▼. 
Caraw,  88  N.  Y.  660;  WorreU  ▼.  Patten,  69  HI. 
254. 

A  presumptioD  arises  in  favor  of  the  resid- 
uary legatee  against  every  other  person,  ex- 
cept the  particular  or  specific  legatee,  and 
where  the  language  used  m  the  preceding  part 
of  this  will— creating  the  specific  legacy  or 
legatee — fails  of  itself,  for  any  reason,  the 
legacy  falls  into  the  residuary  clause. 

Sturgis  ▼.  Work,  122  Ind.  184;  Snyder  ▼. 
mOer,  67  Iowa,  261. 

Where  a  repugnancy  is  sought  to  be  raised 
hy  parol  proof,  or  appears  on  the  face  of  the 
will,  and  without  parol  proof,  between  such 
clause  and  some  preceding  specific  bequest 
that  is  ineffective,  the  residuary  clause  must 
prevail  over  the  latter.  Such  clause  cannot 
he  overthrown  by  parol  proof. 

Eeidlebaiigh  v.  Wagner,  72  Iowa,  601;  Arm- 
strong y,  Orapo,  Id.  604;  Jarman,  Wills,  472; 
1  Redf.  Wills,  461;  Sttirgis  v.  Work,  supra; 
Covert  V.  Sebem,  78  Iowa,  664. 

The  intention  of  a  testator  is  the  polar  star 
guiding  courts  to  the  interpretations  of  wills. 

Fibaatnck  t.  Fitzpatriek,  86  Iowa,  674,  14 
Am.  Rep.  688;  Hawkins  v.  Garland,  IQ  Va. 
149.  44  Am.  Rep.  168:  Mann  v.  Mann,  1 
Johns.  Cb.  281.  1  L.  ed.  128;  Mf>rse  v.  Stearns, 
131  Mass.  889;  Morgan  v.  Burrows,  45  Wis. 
211.  80  Am.  Rep.  717;  Case  v.  To*ing,  8  Minn. 
209;  1  Jarman,  WUls,  6th  ed.  429, 472,  et  seq, 
and  notes;  Lori^ux  v.  Keller,  6  Iowa,  196.  63 
Am.  Dec.  696;  1  Redf.  Wills,  461;  Armstrong 
V.  Crapo,  72  Iowa,  604;  HeidUhough  v.  Wagner, 
Id.  9^\\Johnt^n  V.  Mayne,  4  Iowa,  180;  Ben- 
kert  V.  Jaeoby,  86  Iowa,  275;  4  Kent,  Com. 
534,  585;  Smith  v.  Bdl,  31  U.  8.  6  Pet.  80, 8  L. 
ed.  327;  Bogd  v.  Straham,  86  111.  859. 

Evidence  dehnrs  the  will  is  not  admissible 
to  show  that  the  testator  intended  to  make  a 
different  disposition  from  that  stated  in  the 
will. 

Breekenridge  t.  Duncan,  2  A.  E.  Marsh.  60, 
12  Am.  Dec.  Sn9;  KurU  v.  Bibner,  46  111.  614, 
8  Am.  Rep.  666. 

The  intention  of  the  testator  expressed  in 
his  will  shall  prevail. 

fimith  T.  Bell,  31  U.  S.  6  Pet.  74,  8  L.  ed. 
824;  Doe  v.  Hiscocks,  6  Maes.  &  W.  363;  MiUer 
V.  Tracers,  8  Blog.  244. 

A  court  of  equity  has  no  power  to  reform  a 
will  devising  real  estate. 

Cliambers  v.  Watson,  66  Iowa.  67ft;  Bead  v. 
Pai/ne,  8  Call  fVa.)  225, 2  Am.Dec.  6^0;Brvee 
V.  liiss^ll,  119  Ind.  625;  2  Bl.  Cora.  881;  Arery 
V.  Chappel,6  Conn.  270, 16  Am.  Dec  53;  Mann 
V.  Mann,  14  Johns.  13,  7  Am.  Dec.  416. 

Messrs.  Cnnmins  A  Wri^^ht  also  for  ap- 
pellants. 

Messrs,  O.  E«  Marsh  and  KaaiZinan  A 
Chiemaey  for  appellees. 
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Rothrock*  <7.,  delivered  the  opinion  of 
the  court : 

There  is  no  question  made  as  to  the 
validity  of  the  will.  It  is  conceded  by  all 
the  parties  that  it  was  legally  executed,  and 
that  by  its  terms  it  disposed  of  all  of  the 
estate  of  Janet  Eckford,  the  testatrix.  The 
controversy  as  to  the  quarter  section  of  land 
is  whether  it  passed  to  the  defendants  by  a 
specific  devise,  or  whether  it  was  devisedf  to 
the  plaintiffs  under  the  residuary  clause  of 
the  will.  To  the  end  that  the  question 
presented  may  be  fairly  understood,  it  is 
necessary  to  set  oat  so  much  of  the  will  as 

f presents  the  claim  of  the  defendants  that  the 
and  passed  to  tbem  by  the  specific  devise. 
It  is  as  follows:  *'I  am  the  owner  of  the 
following  described  real  estate,  situated  in 
Mitchell  county,  Iowa,  to  wit :  The  east  half 
of  the  northeast  fractional  quarter  of  section 
numfaNer  two  (2),  township  number  ninety- 
eight  (98),  ran^e  number  seventeen  (17)  west 
of  the  fifth  principal  meridian,  which  said 
premises  shall  hereafter  be  designated  as 
parcel  number  one  (1)  of  my  estate.  Also, 
the  south  half  of  the  southeast  quarter  of 
section  number  thirty- five  (35),  township 
number  ninety-nine  (99),  range  number 
seventeen  (17)  west  of  the  fifth  principal 
meridian,  which  last  described  parcel  shall 
hereafter  be  designated  as  parcel  number  two> 
(2)  of  my  estate.  Also,  the  southe/tst  quarter 
of  section  number  fourteen  (14)*  tawnshCjk 
nunU)er  ninety  eight  {9S),  range  nvmber  seten'- 
teenwestof  the  fifth  principal  meridian,  .  .  .. 
which  shall  be  hereafter  designated  as  parcel 
number  three  (3)  of  my  estate."  Other 'tracts 
of  land  jEtre  grouped  together,  and  designated 
as  parcel  No.  4  of  the  estate.  Devises  of 
these  several  parcels  were  made  to  the  several 
persons  whom  the  testatrix  named  as  the  ob- 
jects of  her  bounty.  The  devise  of  parcel 
No.  8  was  made  as  follows:  **It  is  mv  will, 
and  I  hereby  five  and  devise  to  my  brother 
James  Eckford,  the  aforesaid  parcel  number 
three  of  my  estate."  The  devise  was  to  said 
James  Eckford,  a  defendant  herein,  for  life, 
and  at  his  death  it  was  devised  to  the  other 
defendants. 

The  Question  at  issue  between  the  parties 
is  found  in  that  part  of  the  will  which  is  in 
italics,  and  the  land  in  controvesy  involves 
the  title  to  the  quarter  section  in  section  14, 
township  98,  range  17.  That  part  of  the 
will  which  describes  the  quarter  of  the  sec- 
tion is  a  false  description.  Janet  Eckford 
did  not  own  the  southcHst  quarter  of  that  sec- 
tion. She  did  own  the  southwest  quarter 
of  the  section.  The  defendants  filed  an  an- 
swer and  cross-bill,  in  which  it  was  averred 
that  the  testatrix  lived  upon  the  land  in  con- 
troversy, and  that  it  was  known  and  com- 
monly described  as  her  "home  farm  i"  that  she 
intended  and  understood  that  by  her  will  she 
was  disposing  of  the  real  estate  of  which  she 
might  die  seised,  and  none  other,  by  express 
provisions  and  accurate  description  ;  that  the 
land  in  controversy  was  erroneously  dt'scrihed 
in  the  will  by  mistake  or  inadvertence  of  the 
person  who  drafted  the  will ;  and  that  it  was 
not  the  intention  to  devise  the  lanH  to  the 
defendants  as  falsely  described,  bui  liat  the 
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devise  as  made  was  a  sufficient  and  valid 
devise  to  the  defendants.  This  answer  and 
cross- bill  was  attacked  by  motion  and  de- 
murrer, and  an  agreement  was  made  by  the 
parties  that  the  cause  should  be  determined 
on  its  legal  merits,  "and  obviate  all  necessity 
of  parol  evidence  upon  the  part  of  either 
party.  **  This  case  has  once  before  been  uuder 
consideration  by  this  court,  and  an  opinion 
was  filed  reversing  the  judgment  of  the 
district  court.  A  rehearing  was  granted,  and 
the  case  has  been  again  exhaustively  argued 
orally  and  in  printed  arguments.  On  the 
first  submission,  counsel  gave  much  attention 
in  argument  to  the  various  averments  of  the 
answer  and  cross-bill,  which  do  not  now 
appear  to  us  to  be  material.  We  may  say, 
in  a  general  wav,  that  the  rule  in  the  con- 
struction and  interpretation  of  wills  is 
fundamental  that  there  can  be  no  reformation 
of  the  instrument  on  the  ground  of  mistake, 
accident,  or  surprise,  as  in  case  of  con- 
veyances of  real  estate  or  other  contracts. 
We  need  not  cite  authorities  to  sustain  this 
statement.  But  there  is  another  principle 
applicable  to  the  facts  of  this  case  which  is 
fundamental,  —that  a  false  description  of  real 
estate  in  a  will  cannot  defeat  the  devise  if, 
after  rejecting  the  false  description,  there  is 
a  sufficient  designation  or  description  of  the 
subject  of  the  devise  to  lead  to  an  identifica- 
tion of  the  land  in  controversy.  After  a 
thorough  examination  of  authorities  cited  in 
argument  in  this  case,  we  think  that  as  clear 
a  statement  of  theprincipleaswehave  found 
is  contained  in  Christy  v.  Badger ^  72  Iowa, 
681,  in  which  it  was  said:  "If,  after  the 
false  description  is  discarded,  there  remains 
in  the  devise  language  sufficient  to  direct  to 
the  identification  of  the  subject  with  sufficient 
certainty,  an  estate  will  pass  thereby.  But 
when  false  language  is  eliminated,  and  noth- 
ing remains  directing  inquiry  which  may 
result  in  discovering  the  true  subject  of  the 
devise,  it  is  void."  We  think  that  a  proper 
application  of  the  language  of  the  will  in 
the  case  at  bar  to  this  principle  is  decisive 
of  the  controversy.  It  is  everywhere  held 
that  the  intention  of  the  testator  as  expressed 
in  the  will  is  the  controlling  consideration 
in  determining  the  rights  of  devisees.  We 
have  set  out  enoufi:h  of  this  will  to  clearly 
show  that  the  testatrix  claimed  to  own  the 
land  which  she  attempted  to  dispose  of  bv 
her  will.  It  is  described  as  being  in  Mitchefl 
county.  The  quarter  section  in  controversy 
is  correctlv  described  as  being  in  section  14, 
township  98.  range  17  west.  This  is  an  ac- 
curate description  of  the  land  so  far,  but,  in 
describing  the  part  of  the  section  in  which 
the  land  was  situated,  that  description  is 
false.  If  the  language  had  been  "  one  quarter 
of  section  14,  townsSiip  98,  range  17,"  the 
estate  would  have  passed,  because  she  de- 
scribed the  land  as  oeinff  owned  by  her,  and 
this  language  is  sufficient  to  lead  to  an 
identification  of  the  land  actually  owned  by 
her.  This  identification  may  hie  made  by 
extrinsic  evidence.  It  involves  what  is  called 
a  latent  ambiguity.  We  do  not  think  it  is 
necessary  to  elaborate  the  case  by  a  review 
of  authorities  which  we  think  fairly  sustain 
this  view.    The .  following  are  acme  of  the  i 
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cases  which  we  regard  as  in  point :  Piateh  v. 
White,  117  U.  8.  210.  29  L.  ed.  861 ;  Poeock  t. 
liedinger,  108  Ind.  578,  58  Am.  Rep.  71 ;  devt- 
land  V.  Spilman,  25  Ind.  95 ;  Orove$  t.  Oulph, 
182  Ind.  186;  Allen  v.  Botoan,  105  111.  361; 
Decker  v.  Decker,  121  111.  341 ;  Seebrock  ▼. 
Fedawa,  88  Neb.  413 ;  Coioert  v.  Sebem,  73 
Iowa,  564;  Romen  Catholic  Orphan  Afylum 
V.  Bhnmone,  3  Bradf.  144.  Some  of  these 
cases  hold  that,  where  there  is  a  false  partic- 
ular description  of  the  devise,  the  express 
assertion  of  ownership  in  the  devisor  is  in 
the  nature  of  description,  and  is  suflQcient  to 
authorize  extrinsic  evidence  in  identification 
of  the  land. 

In  conclusion,  we  have  to  say  that  our 
views  in  this  case  express  what  we  believe 
was  the  actual  intention  of  the  testatrix,  and 
that  it  is  sufficientlv  expressed.  It  appears 
to  us  that  any  one  who  will  take  this  instru- 
ment, and  consider  all  its  parts, — take  it  "by 
the  four  corners,"  as  it  is  sometimes  ex- 
pressed,— must  reach  the  conclusion  that,  if 
the  false  description  is  rejected,  there  are 
good  reasons  for  holding  that  there  is  enouf  b 
remaining  which  unmistakably  leads  to  tne 
conclusion  that  the  devise  to  the  Jcfendants  is 
valid,  and  that  any  other  result  would  defeat 
the  intention  of  the  testatrix  as  clearly  man- 
ifested by  the  will,  aided  by  the  simple  in- 
quiry as  to  what  quarter  oection  she  owned 
in  section  14. 

The  judgment  of  the  District  Court  is  of- 
firmed. 

Kinnet  <7'm  dissenting: 

1.  I  cannot  agree  to  the  result  reached  br 
the  majority  of  the  court  in  this  case.  With 
all  due  respect,  it  seems  to  me  hat  the  opin- 
ion to  a  certain  extent  ignores  the  lasae  as 
presented  in  the  case,  and,  while  conceding 
that  there  could  be  no  reformation  of  the 
will  on  the  ground  of  mistake,  accident,  or 
surprise,  the  conclusion  reached  is  attempted 
to  be  justified  on  the  theory  that,  after  reject- 
ing tCie  false  description,  sufficient  remains 
to  lead  to  the  identification  of  the  land  in 
controversy.  It  is  said  to  be  a  case  of  latent 
ambiguity.  I  do  not  so  regard  it.  To  prop- 
erly understand  the  case  as  presented  it  be- 
comes necessary  to  fully  state  the  facts. 
This  is  an  action  of  right  at  law  to  recover 
possession  of  the  "southwest  quarter  of  sec- 
tion fourteen  (14),  township  ninetv-eight 
(98),  range  seventeen  (17),  in  Mitchell 
county,  Iowa."  It  is  prosecuted  by  plain- 
tiffs as  residuary  legatees,  under  the  will  of 
Janet  Eckford,  executed  June  14, 1889.  She 
died  May  17.  1890,  seised  of  several  tracts  of 
land,  including  that  in  controversy.  She 
also  left  a  valuable  personal  estate.  It  is 
conceded,  and  also  appears  from  the  will 
itself,  that  testatrix  intended  by  It  to  dispose 
of  all  her  estate.  6he  did  in  fact  take  an 
effectual  disposition  of  all  her  estate,  in- 
cluding the  land  in  controversv,  either  to  de- 
fendant James  Eckford  for  life,  etc.,  or  to 
plaintiffs,  unless  there  was  such  a  lapse  or 
failure  at  law  as  to  both  said  parties  that  it 
descended  to  her  heirs  generally  as  intestate 
property.  The  land  in  controversy  (**S.  W. 
^,"  14 — ^98 — 17)  was  owned  by  testatrix  when 
she  executed  her  will  as  well  as  when  she 
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iied.  In  ber  will  she  deyiaed  the  *  S.  £.  }, " 
14—98—17,  to  James  Eckford  for  life,  etc., 
but  it  appears  she  never  owned  said  land. 
Id  defendants'  answer  and  cross- bill  it  is 
averred  that  testatrix  lived  upon  the  land  in 
controversy,  and  it  was  known  and  commonly 
designated  as  her  "  home  farm ;"  that  she  in- 
tended and  understood  that  by  her  will  she 
was  disposing  of  the  real  estate  of  which  she 
might  die  seised,  and  none  other,  by  express 
provisions  and  accurate  description ;  that  by 
said  will  she  intended  to  devise  the  land  in 
controversy  to  defendant  for  life,  and  he 
claims  the  devise  as  made  effectuated  that 
intention ;  that  in  the  will  the  land  in  con- 
troversy was  erroneously  described  (as  be- 
fore stated)  by  mistake  or  inadvertence  of 
the  scrivener  who  drew  the  will ;  that  she 
directed  him  to  so  draw  her  will  as  to  de- 
vise the  land  in  controversy  to  defendant  for 
life,  said  directions  being  in  parol ;  that  the 
scrivener  intended  to  properly  describe  the 
land  in  controversy  in  said  will,  but,  by 
oversight  or  mistake,  he  misdescribed  it  as 
being  the  "8.  E.  i"  instead  of  the  ''S.  W. 
i ;"  that  it  was  not  her  intention  to  devise 
the  land  in  controversy  as  a  part  of  the  rest, 
residue,  and  remainder  of  her  estate.  The 
foregoing  allegations  were  attacked  by  mo- 
tion and  demurrer,  and  the  question  of  the 
admissibility  of  parol  evidence  to  ascertain 
and  give  effect  to  the  testatrix's  intention, 
as  pleaded,  raised.  *'It  was  further  stipu- 
lated by  the  counsel,  and  consented  to  by  the 
court,  that  said  motion  and  demurrer  should 
be  taken  up  and  ar/^ued  concurrently ;  that 
said  demurrer  shall  be  treated  as  supple- 
mental to  the  motion,  and  with  a  view  of 
properly  or  more  fully  raising  the  legal  is- 
sues that  the  motion  might  be  insuracient 
or  improper  to  raise,  and  with  a  view  to  dis- 
pose of  said  cause  on  its  iegal  merits,  and 
obviate  all  necessity  of  parol  evidence  upon 
the  part  of  either  party."  This  was  done. 
The  court  overrulea  the  motion,  also  the  de- 
murrer ;  to  which  rulings  plaintiffs  except- 
ed, and  elected  to  stand  upon  both,  declin- 
ing to  plead  further.  Whereupon  the  court 
rendered  judgment  construing  the  will  as 
prayed  bv  doiendants,  and  dismissed  plain- 
tiffs* action. 

2.  So  much  of  the  will  of  deceased  as  is 
material  to  an  understanding  of  the  questions 
raised  is  here  set  out :  **  (8)  I  am  the  owner 
of  the  following  described  real  estate,  situ- 
ated in  Mitchell  county,  Iowa,  to  wit  [de- 
scribing several  tracts  of  real  estate]  ;  also, 
the  southeast  quarter  (i)  of  section  number 
foorteen  (14),  township  number  ninety -eight 
(08),  range  number  seventeen  (17)  west  of 
the  jQfth  (5)  principal  meridian,"  which, 
with  certain  other  real  estate,  is  designated 
as  ** parcel  number  three  (8)  of  my  estate. 
(4)  It  is  my  will,  and  I  hereby  direct,  that 
all  the  property,  real  and  personal  and 
mixed,  owned  by  me  at  the  time  of  my  death, 
shall  be  disposed  of  under  the  provisions  of 
this  will. "  -  (6)  It  is  my  will,  and  I  hereby 
^ve  and  devise  to  my  brother  James  Eck- 
lord,  the  aforesaid  parcel  number  three  of 
my  estate,  to  be  held  and  used  by  him  dur- 
ing his  own  natural  life ;  but  the  said  James 
Bckford  shall  not  have  power  to  sell  or  in- 


cumber  the  said  premises,  and  the  said  parcel 
number  three,  upon  the  death  of  the  said 
James  Eckford,  shall  be  and  become  the 
property  of  my  nephew  James  Thomas  Eck- 
ford, son  of  my  brother  Robert  Eckford,  for 
his  own  use  and  benefit,  forever, "  etc.  The 
last  provision  of  the  will  is  as  follows :  **  It 
is  my  will,  and  I  hereby  give,  devise,  and 
bequeath  to  mv  sister-in-law  Augusta  Eck- 
ford, wife  of  the  said  John  Eckford,  and  the 
children  of  the  said  Augusta  Eckford  and 
John  Eckford  who  may  be  living  at  the  time 
of  my  death,  all  the  rest,  residue,  and  re- 
mainder of  my  estate,  real  and  personal  and 
mixed,  not  hereinbefore  disposed  of;  the 
same  to  be  taken  and  held  by  the  said  Au- 
gusta and  the  said  children,  share  and  share 
alike,  each  for  his  or  her  own  use  and  bene- 
fit, forever ;  each  child  taking  the  same  share 
as  the  said  Augusta. " 

8.  The  question  presented  is  whether  ex- 
trinsic evidence  is  admissible  to  show  the 
mistake  in  description,  and  to  show  the  tes- 
tatrix's intention.  While  it  is  the  duty  of 
the  court,  in  the  construction  of  a  will,  to 
ascertain,  if  possible,  the  intention  of  the 
testator,  yet  the  intention  to  be  sought  after 
is  not  that  which  existed  in  the  mind  of  the 
testator,  but  that  which  is  expressed  in  the 
language  of  the  will  itself.  Whatever  dif- 
ferences may  exist  in  the  adjudicated  cases 
in  the  application  of  this  rule,  it  is  believed 
that  the  rule  itself  is  unchallenged  and  in- 
exorable. Binpel  v.  VoU,  142  111.  214,  16  L. 
R.  A.  821 ;  2  Woerner,  Administration,  §g 
414,  421;  1  Redf.  Wills,  488;  1  Jarman, 
Wills,  409;  2  Jarman,  Wills,  888;  Mann  v. 
Mann,  14  Johns.  1,  7  Am.  Dec.  416 ;  Eyeru 
V.  Wheeler,  22  Wend.  148;  (JJieyney^e  Case, 
5  Coke,  68 ;  Vernon* s  Case,  4  Coke,  4 ;  Strode 
V.  Lady  Falkland,  8  Rep.  in  Ch.  164 ;  Mar- 
tindale  v.  Warner,  16  Pa.  471;  Wigram, 
Wills,  Introdneiion,  p.  9;  Id.  Construction, 
29,  80;  Starkioeather  v.  American  Bible  8oe, 
72  111.  50,  22  Am.  Rep.  188;  Decker  v. 
Decker,  121  111.  841 ;  Schouler,  Wills,  2d  ed. 
gg  421,  466.  Or,  as  the  rule  is  sometimes 
stated,  *'the  true  inquiry  is  not  what  the 
testator  meant  to  express,  but  what  the  word» 
used  do  express."  Burke  v.  Lee,  76  Va.  886 ; 
Couch  V.  Eaetham,  29  W.  Va.  784 ;  BUiott  v. 
Topp,  68  Miss.  188.  So  it  is  said  extrinsio 
''evidence  may  be  admitted  in  a  proper  case, 
when  the  effect  of  it  is  to  merely  explain  or 
make  certain  what  the  testator  has  written; 
but  such  evidence  is  never  admissible  to 
show  what  the  testator  intended  to  write." 
Sturgii  v.  Work,  122  Ind.  184.  Again,  it  is 
said:  *'The  will  must  speak  for  itself." 
Hiuton  V.  Huston,  87  Iowa,  670.  "  But  the 
question  is  not  as  to  what  he  dictated,  but 
what  he  signed."  Chambers  v.  Watson,  60 
Iowa,  846,  46  Am.  Rep.  70,  in  dissenting 
opinion  of  Adams,  J,  It  is  said  in  Smith 
V.  BeU,  81  U.  8.  6  Pet.  74.  8  L.  ed.  824,  by 
Chief  Justice  Marshall :  **  The  first  and  great 
rule  in  the  exposition  of  wills,  to  which  all 
rules  must  bend,  is  that  the  intention  of  the 
testator  expressed  in  his  will  shall  prevail, 

f»roviding  it  be  consistent  with  the  rulrs  of 
aw.  This  principle  is  asserted  in  the  con- 
struction of  every  testamentary  disposition. 
It  is  emphatically  the  will  of  the  person  who 
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makes  it^  and  is  defined  to  be  'the  legal  dec- 
laniiion  of  a  man's  intentions,  which  he 
wi lis  to  be  performed  after  h i s  death.  *  These 
intentions  are  to  be  collected  from  his  words, 
and  ought  to  be  carried  into  eHect,  if  they 
be  consistent  with  law."  Kurtz  v.  Ilibtier, 
55  ni.  619.  8  Am.  Rep.  665;  WaUton  v. 
White,  5  Md.  297 ;  Eawman  t.  Thomas,  44 
Md.  80 ;  Funk  v.  Davu,  108  Ind.  281 ;  Jfc- 
Caulw  V,  Buekner,  87  Ky.  191. 

4.  It  is  claimed  that  this  is  a  case  of  latent 
ambiguity,  and  hence  extrinsic  evidence  is 
admissible.  A  latent  ambiguity  is  said  to 
exist  **when  the  language  employed  is  clear 
and  intelligible,  and  sug^rests  but  a  single 
meaning,  but  some  extrinsic  fact  or  evidence 
aliunde  creates  a  necessity  for  interpretation, 
or  a  choice  among  two  or  more  possible 
meanings.''  Black,  Law  Diet.  It  is  also 
said  to  be  "an  ambiguity  which  arises,  not 
upon  the  words  of  the  will,  deed,  or  other 
instrument,  as  looked  at  in  themselves,  but 
upon  those  words  when  applied  to  the  object 
or  to  the  subject  which  they  describe.^  1 
Am.  &  £ng.  Encvclop.  Law,  p.  580,  and 
cases  cited.  Lord  Bacon  observes  that  a  1  atent 
ambiguity  *'ls  that  which  seemeth  certain, 
and  without  ambiguitv,  for  anything  that 
appeareth  on  the  deed  or  instrument,  but 
there  is  some  collateral  matter  out  of  the 
deed  that  breedeth  the  ambigul  ty.  Wi irram. 
Wills,  197.  These  ambiguities  are  of  two 
kinds :  First,  where  the  description  of  the 
devisee,  or  the  property  devised,  is  clear  upon 
the  face  of  the  will,  but  it  turns  out  that 
there  is  more  than  one  estate  or  more  than 
one  person  to  which  the  description  applies ; 
and,  second,  where  the  devisee  or  the  prop- 
erty devised  is  imperfectly,  or  in  some  re- 
spects erroneously,  described,  so  as  to  leave 
it  doubtful  what  person  or  property  is 
meant. "  Patch  v.  WhiU,  117  U.  8.  210,  29 
L.  ed.  861  (minority  opinion).  In  the  same 
case,  in  the  majority  opinion,  it  is  said  a 
latent  ambiguity  may  arise  "^when  the  will 
contains  a  misdescription  of  the  object  or 
subject,  as  where  there  is  no  such  person  or 
thing  in  existence,  or,  if  in  existence,  the 
person  is  not  the  one  intended,  or  the  thing 
does  not  belong  to  the  testator. "  The  defini- 
tion last  given  is  much  broader,  I  think, 
than  is  warranted  by  the  great  weight  of  au- 
thority. It  would  be  a  useless  task  to  under- 
take to  reconcile  all  the  cases  wherein  the 
Question  of  the  admissibility  of  parol  evi- 
aence  to  aid  in  the  construction  of  wills  has 
arisen.  I  am  mindful,  also,  of  the  well-set- 
tled rule  (additional  to  the  one  stated  in 
division  8  of  this  opinion)  that  while,  in  the 
construction  of  a  will,  reference  may  be  made 
to  surrounding  circumstances  to  ascertain  the 
devisee  or  the  thing  devised,  thus  placing  the 
court  in  a  position,  so  far  as  is  practicable, 
where  he  may  interpret  the  language  of  the 
will  from  the  testator's  standpoint,  yet  sur- 
rounding circumstances  cannot  be  resorted  to 
to  inject  into  the  will  an  intention  not  tiierein 
expressed.  8chouler,  Wills,  2d  ed.  §^  465, 
467,  468,  and  cases  cited.  Bingel  v.  Vola,  142 
111.  214,  16  L.  R.  A.  821.  The  rule  of  con- 
struction laid  down  by  a  learned  author  is : 
**  As  the  law  requires  wills  of  both  real  and 
personal  estate  (within  considerable  excep- 
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tions)  to  be  in  writing.  It  cannot,  oonsia- 
tently  with  the  doctrine,  permit  parol  evi- 
dence to  be  adduced  to  either  contradict,  add 
to,  or  explain  the  contents  of  such  will ;  and 
the  principle  of  this  rule  evidently  demands 
an  inflexible  adherence  to  it,  even  where  the 
consequence  is  a  partial  or  total  failure  of 
the  testator's  intended  disposition;  for  it 
would  have  been  of  little  avail  to  require  that 
a  will  o^  arigine  should  be  in  writing,  or  to 
fence  a  testator  around  with  a  guard  of  at- 
testing witnesses,  if,  when  the  written  in- 
strument failed  to  make  a  full  and  explicit 
disclosure  of  his  scheme  of  disposition,  its 
deficiencies  miffht  be  supplied,  or  its  inaccu- 
racies corrected,  from  extrinsic  sources. "  1 
Jarman,  Wills,  5th ed.  409 ; Schouler,  Wills. 
2d  ed.  g  568;  2  Woemer,  Administration, 
421. 

5.   Applying  the  rules  heretofore   men- 
tioned,   and   the   rule   as  to    when    latent 
ambiguity    arises,    as    laid    down    in    the 
minority  opinion  of  the  United  States  Su- 
preme Court  in  Pat^  v.  White,  supra,  to  the 
facts  in  this  case,  we  are  to  determine  whether 
a  latent  ambiguitv  exists,  and  whether  ex- 
trinsic evidence  of  the  facts  pleaded  is  ad- 
missible.   The  rules  seem  plain,  but  their 
application  to  a  given  case  is  often  but- 
rounded  with  neat  diflicul  ty.    This,  to  soma 
extent,   doubtless  arises  from  the  fact  that 
courts,   in  their  desire  to  arrive  at  the  tes- 
tator's intention,  and  to  avoid  seeming  hard- 
ship, sometimes  ignore  well -settled  rules  of 
construction,  and  thus  have  permitted  hard 
cases  to  make  bad  precedents.    Again,  no  two 
wills  are  exactly  alike,  and,  as  is  said  by 
Judge  Story,  the  cases  ** almost  overwhelm  ua 
at  every  step  of  our  progress,  and  any  at- 
tempt even  to  classifv  them,  much  less  to 
harmonize  them,  is  full  of  the  most  perilous 
labor."    1  am  cleair  that,  upon  principle  and 
authority,  the  case  presented  to  us  is  not  one 
of  latent  ambiguity.    It  is  not  a  case  where 
the  description  is  uncertain.    It  describee 
land  in  existence.    It  is  a  perfect  description ; 
and,  if  the  testatrix  had  owned  the  property, 
there  is  no  question  that  the  devise  would 
have  been  effectual  to  pass  the  title.    How, 
then,  does  the  ambiguity  appear?    Solely 
from  the  fact  that  testotrix  did  not  own  thie 
land  attempted  to  be  devised.    The  conten- 
tion, then,  of  appellees,  briefly  stated,  is  that 
in  any  case  where  there  is  a  perfect  descrip- 
tion of  land  in  a  will,  but  it  anpears  that  the 
testator  did  not  own  such  lana,  evidence  ot 
the  testator's  declarations  as  to  what  he  in- 
tended to  devise,  of  his  instructions  to  the 
party  who  drew  the  will,  of  the  scrivener 
himself,    may   be  received  to  show  what? 
That  there  was  a  mistake  or  over- sight  made 
in  the  describing  the  real  estate  intended  to 
be  devised.    If  such  evidence  is  competent, 
under  such  circumstances,  it  is  clear  it  is 
just  as  competent  to  prove  by  extrinsic  evi- 
dence that  a  mistake  was  made  in  the  will 
in    naming    the   object   of    the   testatrix*a 
bounty ;  that  she  intended  to  devise  her  prop- 
erty to  parties  not  mentioned  in  Uie  will ;  or 
that  one  devisee  who,  by  the  plain  reading 
of  the  will,   would  take  certain  property, 
should  have  it  taken  from  him,  because  by 
such  evidence  it  appeared  that  the  testatrix 
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in  fact  Intended  it  for  another.    To  my 
mind,  such  a  holding  would  avoid  cTery 
«afe-giiard  which  surrounds  the  execution  and 
construction    of    wills,    and    subject   the 
disposal  of   the  testator's  property  to  the 
infirmities  which  always  surround  evidence 
which  rests  only  on  the  recollection  of  the 
individual,  as  to  the  facts  and  circumstances 
which  time,  a/ice,  and  the  like  tend  to  render 
uncertain.     If   the  court  may  strike  out  of 
the  descrpition  of  the  real  estate  in  this  will 
the  "  S.  E.  y  and  substitute  in  lieu  thereof 
the  *'S.  W.  J,"  upon  extrinsic  evidence,  I 
can  see  no  reason  in  law  why  it  cannot  make 
any  other  change  which  such  evidence  might 
indicate  to  be  in  accord  with  the  testatrix's 
intention,  either  as  to  the  devisee  or  devise. 
It  is  clear  to  me  that,  in  a  case  like  this, 
to  permit  extrinsic  evidence  to  change  a  com- 
plete description  of  real  estate  undertaken 
to  be  devised  in  a  will,  and  substitute  in 
lieu  thereof  another  description,  is  not  as- 
>Gertaining  the  intent  of  the  testatrix  from  the 
language  of  the  will  itself,   as  the  law  re- 
quires, but  is  in  fact  reforming  the  will ;  to 
tiiat  extent  making  a  new  one  u>r  her.    That 
-cannot  be  done.     A  reformation  of  a  will  can- 
not be  thus  accomplished  under  the  guise  of 
a  construction  of  it.    It  is  alleged  in  the 
-cross-bill  that  this  erroneous  description  **  ap- 
pears only  by  mistake  and  inadvertence  of  the 
person  who' drew  the  said  will;  that,   by 
•oversight  or  inadvertence,  the  said  attorney 
misdescribed  the  said  tract  of  land,  **  etc.     In 
a  recent  case  in  Illinois,  where  the  same  ques- 
tion was  presented  and  the  facts  were  practi- 
cally identical,   it  was  held  extrinsic  evi- 
>dence  was  Inadmissible.    Bingel  v.  VolZy  142 
111.  214,   16  L.   R.   A.   821.     In   Kurte  v. 
Hibner,  55  111.  514,  8  Am.    Rep.  635,    and 
which  is  cited  with  approval  bv  this  court 
in  Fitzpatriek  v.  Fitzpatriek,  86"  Iowa,  674, 
14  Am.  Rep.  588,  there  was  a  devise  to  Eliza- 
beth Kurtz  of  an  80-acre  tract  in  section  82. 
It  was  proposed  to  show  that  the  testator, 
when  he  died,  owned  but  one  80-acre  tract, 
which  was  described  precisely  as  was  the  one 
-devised  to  said  Elizabeth,  ex'cept  that  it  was 
in  section  88  instead  of  82 ;  that  the  draughts- 
man of    the   will   by    mistake   wrote   the 
■erroneous   description.    The   evidence   was 
-excluded,  and  the  court  said  :    ''The  law  re- 
•quires  that  all  wills  of  land  shall  be  in  writ- 
ing,  and  extrinsic  evidence  is  never  ad- 
missible to  alter,  detract  from,  or  add  to  the 
terms  of  the  will.     .     .     .     The  devise  is 
certain  both  as  to  the  object  and  subject. 
There  are  no  two  objects,  no  two  subjects." 
8o  it  is  said :    **The  courts  are  so  strict  that 
they  will  not  permit  the  terms  of  a  will  to 
be  altered,  even  when  the  devisor  has,    by 
mistake,  misdescribed  the  land  in  a  devise, 
^y  substituting  that  which  could  be  clearly 
proved  to  have  been  intended. "    Starkweather 
V.  American  Bible  Soe,   72  111.  60.  22  Am. 
Rep.  133.     In  Miller  v.  Travers,  8  Bing.  244, 
when  the  testator  devised  all  his  real  estate 
In  the  county  of  Limerick  and  city  of  Lime- 
rick, and  he  in  fact  had  no  real  estate  in  the 
county  of  Limerick,  but  had  in  the  county 
"Of  Clare,  which  was  not  mentioned  in  his 
^ill,  and  the  devisees  offered  to  show  by 
psrol  evidence  that  the  lands  in  Clare  were 
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inserted  in  the  devise  to  them  in  the  first 
draft  of  the  will,  which  was  sent  to  a  con- 
veyancer, who  by  mistake  erased  the  words 
''county  of  Clare,"  and  the  will  was  thus 
executed,  it  was  held  that  such  evidence  was 
inadmissible.  In  Box  v.  Bari'ett,  L.  R.  8 
Eq.  244,  it  is  said :  **  Because  the  testator 
has  made  a  mistake,  vou  cannot  afterwards 
remodel  the  will,  and  make  it  that  which 
you  supposed  he  intended,  and  as  he  would 
have  drawn  it  if  he  had  known  the  incorrect- 
ness of  his  supposition."  In  Tucker  v.  Sea- 
man's Aid  8oc,,  7  Met.  188,  the  testator  gave 
a  legacy  to  said  society.  It  was  claimed  by 
the  Seaman's  Friend  Society.  The  learned 
Chief  Jiuiice  Shaw  said  it  was  well  proved 
bv  circumstances  surrounding  the  execution 
o}  the  will,  as  well  as  by  extrinsic  evidence, 
that  the  testator  intended  to  make  the  be- 
quest to  the  Seaman's  Friend  Society,  but 
was  led  to  make  the  mistake  by  means  of 
erroneous  information.  It  was  held  to  be  a 
case  of  mistake,  not  latent  ambiguity,  and 
extrinsic  evidence  was  not  admitted.  In 
Papp  V.  Beehlinff,  122  Ind.  255,  it  was  held 
that  if,  by  a  mistake  of  the  scrivener  or 
translator  of  the  will,  it  was  not  written,  as 
the  testator  intended,  that  the  property 
therein  bequeathed  was  intended  by  him  to 
be  given  to  others,  extrinsic  evidence  to  show 
such  fact  was  inadmissible,  as  its  effect 
would  be  "to  contradict  the  will,  or  to  show 
that  the  testator's  intention  was  different 
from  that  expressed  by  the  will."  In  Ehr- 
man  v.  Hoskins,  67  Miss.  192,  it  was  sought 
to  show  by  the  scrivener  the  Intention  of  the 
testator  to  give  appellee  therein  a  certain 
lot,  and  that  the  scrivener  made  a  mistake 
in  drawing  the  will,  in  properly  describing 
the  lot.  The  court  held  that  the  effect  m 
the  proposed  evidence  was  **  to  substitute  for 
the  will  made  by  the  testator  that  which  the 
witness  endeavored  to  show  he  really  in- 
tended to  make,  and  as  to  which  he  failed  by 
mistake  of  the  drawer  of  the  will."  The 
court  below  admitted  extrinsic  evidence  to 
show  what  lot  the  testator  really  intended 
to  devise,  as  ai?ainst  land  accurately  de- 
scribed in  the  will.  Except  as  to  the  initial 
point,  the  supreme  court  said  the  evidence 
was  inadmissible,  even  under  the  majority 
holding  in  Pai<^  v.  White,  supra.  If  the 
testator  devised  property  which  he  did  not 
own,  so  that  the  description  is  false,  not  in 
part  only,  but  in  toto,  in  consequence  of  a 
mistake  of  the  testator  as  to  his  ownership, 
the  rule  allowing  a  latent  ambiguity  to  be 
explained  by  extrinsic  evidence  does  not  ap- 
ply. 2  Woerner,  Administration,  p.  894; 
Hanner  v.  MouUon,  23  Fed.  Rep.  5.  Funk 
V.  Davis,  108  Ind.  281,  was  a  proceeding  to 
correct  an  alleged  mistake  in  the  description 
as  to  lands  devised  in  a  will  as  **N.  W.  i  of 
N.  W.  h^  etc.  It  was  claimed  that  the 
testator  did  not  own  the  land  described  in 
the  will,  but  did  in  fact  own  the  "N.  W. 
i  of  the  N.  E.  i;"  that,  by  mistake,  the 
testator  gave  the  draughtsman  who  prepared 
the  will  the  words  "northwest"  when  he 
meant  "northeast."  Parol  evidence  was  ex- 
cluded. The  court  said:  "Evidence  is  ad- 
missible which  in  its  nature  and  effect  merely 
explained  what  the  testator  has  written,  but 
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oo  evidence  can  be  admissible  which  in  its 
nature  or  effect  is  applicable  to  the  purpose 
of  showing  merely  what  he  intended  to  have 
written. »  In  Sturoisv,  Work,  122  Ind.  134, 
the  testator  devised  to  his  daughter  land  de- 
acribed  in  his  will  as  the  **  W.  i  of  8.  W. 
i, "  etc.  He  never  owned  that  land,  but  did 
own  the  **  W.  ^  of  N.  E.  i, "  etc. ,  of  same 
section,  township,  and  range ;  and  parol  evi- 
dence to  show  the  mistake  was  held  inad- 
missible. In  Mtzpatriek  v.  Fitzpatriek,  86 
Iowa,  674,  14  Am.  Bep.  688,  it  appeared 
that  the  testatrix  never  owned  the  land  de- 
scribed in  the  will,  but  did  when  she  exe- 
cuted the  will,  and  when  she  died,  own  an- 
other 80- acre  tract.  It  was  claimed  that  a 
mistake  was  made  in  writing  the  description. 
That  was  an  action  to  quiet  title,  and  a  ref- 
ormation of  the  will  was  prayed.  This 
court,  in  an  exhaustive  opinion,  held  that 
extrinsic  evidence  could  not  be  admitted,  and 
cited  many  cases  in  support  of  its  holding. 
In  Sherwood  v.  Sherwood,  46  Wis.  857,  80 
Am.  Rep.  757,  the  testator  devised  lot  10,  in 
block  20,  in  the  city  of  Oshkosh,  which  he 
did  not  own,  instead  of  lot  9,  in  block  20, 
which  he  did  own.  This  court  refused  to  re- 
form the  will.  See  also  Bishop  v.  Moi'gan, 
82  111.  851,  25  Am.  Rep.  827 ;  Heslop  v.  Qat- 
ton,  71  111.  528 ;  5<?W(57i  V.  Allen,  113  III.  53, 
55  Am.  Rep.  898;  Bradley  v.  Rees,  113  111. 
827,  65  Am.  Rep.  422. 

6.  ''A  devise  of  land,  correct  in  its  gen- 
eral description,  may  be  established  by  the 
correction  upon  extrinsic  testimony  as  to 
what  it  describes  in  detail,  or  vice  f>ersa.^ 
Schouler,  Wills,  2d  ed.  §  574.  And,  as  the 
same  author  says,  *'the  principle  in  this  lat- 
ter class  of  cases  is  that  where  there  is  in  the 
main  a  sufficient  description  in  the  will  to 
ascertain  accurately  what  is  devised  or  be- 
queathed, a  part  which  is  inaccurate  may  be 
stricken  out  as  surplusage,  but  that  nothing 
substantial  shall  be  added  to  the  will.''  It 
is  claimed  in  the  case  at  bar  that  the  er- 
roneous description  can  be  stricken  out,  and 
that  sufficient  will  remain  to  lead  to  the 
identification  of  the  land  in  controversy.  A 
few  cases  will  illustrate  this  rule.  Where 
the  testator  devised  **  thirty-six  acres,  more 
or  less,  in  lot  37,  in  the  second  division  in 
Barnstead,  being  the  same  I  purchased  of 
John  Peavy,**  and  there  was  no  such  lot  as 
87  in  such  second  division,  but  there  was  a 
lot  97  in  it,  a  part  of  which  the  testator  had 
purchased  of  said  Peavy,  extrinsic  evidence 
was  admitted.  Here  the  lot  was  identified, 
outside  of  the  specific  description,  as  the 
same  lot  he  had  purchased  of  John  Peavy. 
In  such  a  case,  the  general  description  clearly 
leads  to  the  identification  of  the  property. 
Winkley  v.  Kaime,  32  N.  H.  268.  Where 
testator  devised  his  lot  on  Third  street  (Phila- 
delphia),  in  the  possession  of  H.  R.,  to  his 
daughter,  and  it  appeared  he  had  no  lot  on 
Third  street,  but  did  have  one  on  Fourth 
street,  which  otherwise  answered  the  descrip- 
tion, parol  evidence  was  admitted.  Allen  v. 
Lyons,  2  Wash.  C.  C.  475,  Fed.  Cas.  No. 
227.  A  devise  of  S.  E.  and  8.  W.  quarters 
of  section  4—59—88,  "devisee  of  8.  W.  i  to 
have  access  to  the  big  spring,"  parol  evi- 
dence was  admitted  to  show  that  testator 
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never  owned  any  land  in  section  4—69 — 88» 
the  8. '  W.  i  of  which  was  accessible  to  a  bi^ 
spring.     The  reference  to  the  big  spring  was- 
a  general  identification  of  tiie  land  which, 
under  the  rule,  permitted  parol  evidence  to 
specifically  locate  it.      Rtggs  v.  Myers^  20 
Mo.  289.    In  Emmert  v.  Bays,  89  111.  16,  the 
testator  in  his  will  described  land,  some  or 
which  he  did  not  own,  but  followed  the  spe- 
cific description  with  the  wonis,  ** being  wliat 
is  know  as  the  '  Hays  farm, '  "  and  it  was  held 
that  parol  evidence  was  admissible,  and  that 
the  specific  description  might  be  rejected. 
In  Patch  v.  White,  117  U.  8.  210,  29  L.  ed. 
860,  where  the  testator  bec^ueathed  lot  6,  ia 
square   408,    together    with    improvements- 
thereon  erected,  and  appurtenances  thereto  be- 
longing, and  it  appeared  he  owned  lot  8,  in 
square  406,  the  majority  of  the  court  (flTe 
judges)  held  the  case  was  one  of  latent  am- 
biguity, and  parol  evidence  was  admissible. 
They  said  that  the  will  itself  sufi^ciently 
identified  the  subject  of  the  gift,  after  strik- 
ing out  the  false  description;  that  it  wa» 
identified  by  its  ownership  by  having  im- 
provements on  it,  by  its  being  in  a  square- 
the  number  of  which  commenced  with  400, 
and  by  its  being  the  only  lot  belonging  to- 
the  testator  that  he  did  not  otherwise  dispose 
of.    Every  case  I  have  cited,  except  the  last, 
as  well  as  the.sreat  majority  of  ttxe  adjudi- 
cated cases,  holds  that  to  come  within  the 
rule  herein  laid  out,  so  as  to  admit  of  the 
introduction    of    extrinsic   evidence,    there 
must  be  a  sufficient  general  description  in 
the  will  to  lead  to  an  identification  of  the 
property  after  the  particular  description  is 
stricken  out.    There  is,  however,  a  class  of 
cases  which  hold  that  such  expressions  of 
ownership  in  a  will  as,  **  as  to  my  real  estate, 
I  dispose  of  it  as  follows :    I  own, "  followed 
by  the  words,  "  I  devise  the  same, "  etc. ,  are 
sufficient  as  a  general  description  to  carry 
the  land  in  fact  owned  by  the  testator,  when 
it  is  made  to  appear  that  he  did  not  own  the 
land  specifically  described.    Pocoek  v.  Red- 
inger,  108  Ind.  573,  58  Am.  Rep.  71 ;  Qete- 
land  v.  Spilman,  25  Ind.  95 ;  Black  y.  Bieh- 
arda,  95  Ind.  184.    Thus  the  words  **  my  land** 
have  been  held  sufficient  to  carry  the  land 
then  in  fact  owned  by  tiie  testator,  and  an 
attempt  to  specifically  describe  the  land  did 
not  render  nugatory  this  general  description. 
Judy  y.  Gilbert,  77  Ind.  96,  40  Am.    Rep. 
289.    So  held,   also,  where  the  words  ''my 
real  estate"  were  used  in  a  will,  and  the 
testator's    real    estate    was   not   otherwise 
devised.    Decker  v.  Decker,  121  111.  841.     A 
testator  devised  her  shares  of  the  Mechanics* 
Bank  stock.    She  had  no  hank  stock  except 
shares  in  the  City  Bank.    It  was  held  that 
the  word  "Medianics*"  should  be  rejected  as> 
inapplicable  to  any  property  she  owned,  jind 
the  bequest  passed  the  City  Bank  stock. 
Roman  Oatholui  Orphan  Aeylum  y.  JShnmane, 
8  Bradf.  144.    The  cases  cited  above  froD» 
108  Ind.  578,  68  Am.  Rep.  7i,  25  Ind.  95, 
95  Ind.   184,  77  Ind.  96,  121  111.  841,  and 
others,  that  hold  such  expressions  as   "mr 
real  estate"  or  ''the  real  estate  I  own,"  and 
the  like,  occurring  in  wills,  constitute  a  ^ood 
general  description  of   the  property,    irre- 
spective of  an  erroneous  particular  descrip- 


18M. 


ECKFOBD  Y.  ECSFORIX 


871; 


tion,  seem  to  me  to  go  outside  of  and  beyond 
any  reasonable  application  of  the  settled 
rules  of  construction.  If  one  devise  land  by 
pftrticular  description,  and  it  is  erroneous, 
but  he  follows  it  with  such  an  expression  as, 
**  known  as  my  home  farm, "  or  "  now  occupied 
by  my  son  John,"  or  '^having  a  brick  bam 
thereon,"  or  the  like,  it  is  clear  such  ex- 
pressions would  constitute  a  good  general 
description  of  the  property.  But  the  words, 
**my  real  estate,"  or  "my  land."  or  the  like, 
can,  it  seems  to  me,  in  no  proper  sense  be 
considered  as  constituting  a  general  descrip- 
tion of  the  land  such  as  is  required  in  such 
cases. 

7.  As  I  have  already  stated,  it  is  claimed 
the  erroneous  description  in  the  case  at  bar 
occurred  by  "mistake  and  inadvertence"  of 
the  person  who  drew  the  will,  or  by  "over- 
Bight  and  inadvertence"  of  the  attorney  draw- 
ing the  will.  It  is  tiie  settled  rule  that  the 
court  of  equity,  even,  cannot  reform  a  will. 
It  can  correct  mistakes  onl  v  when  the  error 
appears  on  the  face  of  the  will.  So  that  both 
mistakes  and  correction  can  be  ascertained 
and  supplied  by  the  context  from  a  plain  in- 
terpretation of  the  instrument  as  it  stands. 
Schouler,  Wills,  2d  ed.  §  220;  Fitzpatrtek 
V.  FU^atriek,  86  Iowa,  674,  14  Am.  Rep. 
538;  Tatea  v.  CoU,  54  N.  C.  110.  59  Am. 
Dec  603;  2  Pom.  Eq.  Jur.  §  871 ;  Bingd  v. 
Vok,  142  ni.  214,  16  L.  R.  A.  821 ;  Sher- 
itood  V.  ShertDood,  45  Wis.  857,  30  Am.  Rep. 
757;  ChamberB  v.  Wataan,  56  Iowa,  676.  It 
is  a  well-settled  rule  that  parol  evidence 
cannot  be  admitted  to  supply  omissions  or 
defects  in  a  will  arising  from  a  mere  mis- 
take, oversight,  or  inadvertence  of  the  tes- 
tator, or  of  the  draughtsman.  Schouler, 
Wills.  2d  ed.  g  569;  Bingei  v.  Yolz,  supra; 
KurU  V.  Hibfier,  55  111.  514,  8  Am.  Rep. 
665 ;  Miner  v.  Traaera,  8  Ring.  244 ;  Jackson 
V.  im.  11  Johns.  201,  6  Am.  Dec.  363;  Patch 
V.  WhiU,  117  U.  S.  210,  29  L.  ed.  860, 
minority  opinion,  and  cases  there  cited; 
Poeock  V.  Uedinger,  108  Ind.  578,  58  Am. 
Rep.  71 ;  Judy  v.  Gilbert,  77  Ind.  96,  40  Am. 
Rep.  289 ;  IBurik  v.  Davis,  108  Ind.  281 ;  Chueh 
V.  Eastham,  27  W.  Va.  796,  55  Am.  Rep. 
846 ;  2  Woemer,  Administrations,  §  421,  and 
cases  cited ;  Bs  Lyon*s  Estate,  70  Iowa,  875 ; 
Fttepairiek  v.  FitsMHUriek,  86  Iowa,  674,  14 
Am.  Rep.  588.  It  is  clear  from  the  au- 
thorities stated  that  evidence  of  the  facts 
pleaded  in  the  answer  and  cross- bill  was  not 
sdmissible. 

8.  I  will  briefly  refer  to  the  cases  in  our 
own  state  touching  the  questions  arising  in 
the  case  at  bar.  In  Hopkins  v.  Qrimes,  14 
Iowa.  77,  the  testator  employed  the  word 
**  homestead"  in  his  will  to  describe  the  prop- 
erty he  devised  to  his  wife  during  widow- 
hood, and  it  was  held  that  as  such  word,  at 
the  time  the  will  was  made,  had  not  a 
definite  and  technical  meaning,  and  there  was 
nothing  in  the  will  to  render  certain  the 
description,  resort  might  be  had  to  extrinsic 
evidence.  In  Alden  v.  Johnson,  68  Iowa, 
127,  Id  speaking  of  the  intention  of  the  tes- 
tator, the  court  says :  "  We  can  look  only  to 
the  will  itself,  guided  by  the  rules  of  in- 
terpretation, in  order  to  determine  the  inten- 
tion of  the  testator,  and  cannot,  for  that  pur- 
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pose,  resort  to  other  sources  to  discover  it.** 
In  Huston. y,  Huston,   87  Iowa,   670,   parol 
evidence  was  offered  to  prove  declarations  of 
the  testator  respecting  the  bequest  to  the- 
plaintiff  as  being  in  satisfaction  of  debta- 
sued  on ;  also,  respecting  a  devise  to  defend- 
ant,  and  as  to  testator's  intention  that  the- 
defendant  should  have  most  of  his  property. 
The  court  said  they  were  properly  excluded, 
— "the   will    must  speak    for   itself."    In 
Chambers  v.   Watson,  60  Iowa,  889,  46  Am. 
Rep.  70,  the  majority  of  the  court  held  the^ 
question  involved  was  not  one  of  ambiguity, 
but  of  imperfect  description,  and  that~ parol 
evidence  was  admissible.    It  will   be  re- 
membered that  the  description  in  the  case  at 
bar  is  perfect.    In  the  case  last  cited,  Adams. 
J.,  in  a  dissenting  opinion,  held  the  descrip- 
tion absolutely  void,  and  that  parol  evidence- 
was  inadmissible.    That  was  a  case  where  it. 
was  necessarjT  to  add  to  the  description  in 
order  to  identify  the  property  claimed  to  have- 
been  devised.    In  the  case  at  bar  it  is  pro- 
posed to  strike  out  certain  parts  of  a  perfect- 
description,  and  ingraft  therein  other  words, 
thereby  making  the  language  describe  land, 
not  mentioned  in  the  will.     Severson  v.  Sever- 
son,  68  Iowa,  656,  was  an  action  for  the  ad- 
measurement of  dower,  and   the  court  re- 
formed an  erroneous  description.    The  will 
showed  on  its  face  that  the  testator  undertook 
to  devise  to  his  wife  the  undivided  two  thirds- 
of  his  real  estate,  and  partly  by  correct  de- 
scription, and  partly  bv  misdescription,  he^ 
gave  her  the  whole  of  It.     He  then  devised 
to  his  daughter,  by  i:orrect  description,  an 
undivided  one  third  of  his  realty.     It  was- 
held  that  the  wife  took    an  undivided  two 
thirds,  and   the  daughter  an  undivided  one 
third,  of  his  realty,  and  it  was  held  that  from 
the  will  alone  it  appeared  that  the  correction 
in  the  description  should  be  made.     In  Be- 
Lyon*s  Estate,  70  Iowa,  880,  it  was  held  that 
parol  evidence  was  not  admissible  to  show 
that  the  testator  intended  to  devise  different- 
land  from  that  described  in  the  will.     The- 
court  said :    "Now,  it  seems  to  us  that  this, 
in  substance  and  effect,   is  a  revocation  or 
alteration  of   the  provisions  of   the   will, 
which  are  clear,  certain,  and  definite,  with- 
out a  compliance  with  the  statute.     .     .     . 
The  will  constitutes  written  evidence  of  tbe- 
testator's  intent,  which  can  only  be  overcome 
by  some  writing  executed  as  provided  by 
Code,  §§  2829,  2880."     Covert  v.  Seb&m,   73^ 
Iowa,  564,  was  a  case  where  testatrix  devised 
to  her  "stepson,  H.  S.  Covert,"  certain  prop- 
ertv.     She  had  no  stepson  whose  initials  were 
"  H.  S. "  but  did  have  a  stepson  named  John 
Harvey  Covert,    who  was  actually  called 
Harvey,  and  parol  evidence  was  admitted  to- 
show  that  he  was  the  person  inteoded.     It  is- 
clear,  inasmuch  as  Covert  was  designated  as 
"her  stepson,"  that  an  error  as  to  his  initials 
would  not  be  fatal.     The  case  comes  clearly 
within  the  rules  heretofore  laid  down.     In 
Christy  v.  Badger,  72  Iowa,  582,  the  descrip- 
tion in  the  will  read:    "A  small   farm  in. 
Wayne   county,    Iowa,    near   the   Missouri 
line."    It  appeared  that  the  land  was  not  in 
Wayne  county,  but  in  Lucas  county.     It  was- 
held  parol  evidence  was  not  admissible  to 
identify  it.     The  court  says :    *  If,  after  th»- 
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•false  description  is  discarded,  there  remains 
in  the  devise  language  sufficient  to  direct  to 
the  identification  of  the  subject  with  suffi- 
cient certainty,  an  estate  will  pass  thereby ; 
but  when  the  false  language  is  eliminated, 
and  nothing  remains  directing  Inquiry  which 
may  resultin  discovering  the  true  suoject  of 
the  devise,  it  is  void.     Thus,  if  the  descrip- 
tion by  metes  and  bounds  or  by  congressional 
subdivisions  is  false,  but  it  is  aid^  by  lan- 
guage declaring  the  ownership  or  possession 
of  the  land  by  the  devisor  or  others,  or  the 
like,    it  is  good."    The  opinion  was  un- 
doubtedly right,  but  I  do  not  feel  bound  by 
all  that  is  said  in  the  concluding  clause  of 
the  quotation,  if  it  is  to  be  construed  as  hold- 
ing that  a  mere  statement  in  the  will  that  ^I 
^own"  certain  land,  and  like  expressions,  con- 
-atitute  a  sufficient  general  description  to 
•effectuate  a  devise  oi  land  otherwise  mis- 
'described.    In  Mtefpatrick  t.  FitsBpairiek,  86 
Iowa,  674, 14  Am.  Rep.  588,  it  appeared  that 
testatrix  never  owned  the  land  described  in 
'the  will  thus:    ** That  tract  of  land  situated 
in  Table  Mound  township,  Dubuque  county, 
Iowa,  described  as  follows :    The  west  half 
<of  the  northeast  quarter  of   section  28,   in 
'Table  Mound  township,   Dubuque  county, 
Iowa.  **    But  she  did  own  the  £.  \  of  the  S. 
W.  i  of  section  23,  88—2.     It  was  alleged 
in  the  petition  that  the  scrivener  made  a  mis- 
take in  writing  the  description.  In  the  course 
•of  an  elaborate  opinion,  tiie  court  says :    **  In 
■all  the  cases  coming  within  the  scope  of  our 
investigation  of  this  question,   where  ex- 
trinsic evidence  had  been  admitted  to  remove 
a  latent  ambiguity,    the  language  of   the 
will,  after  rejecting  the   false  description, 
lias  been  sufficient  to  show  what  property  or 
-what  person  was  intended  by  the  testator. 
.     .     .    But  we  have  seen  no  case  where  other 
words  than  the  words  of  the  devise  have  been 
.allowed  to  be  imported  into  the  will  in  order 
to  describe  a  devise,  or  to  identify  property 
to  which  the  words  of  description  in  the  will 
•did  not  apply ;    .    .    .    and  when,  by  reject- 
ing the    false  descriptionv    the  remaining 
words  do  not  describe  the  property  or  person 
^  any  extent^  parol  oroof  to  show  toe  tes- 


tator's  intention  is  inadmissible.*  Amin, 
it  is  said :  ''The  description  of  the  will  \m 
complete  and  perfect,  describing  a  tract  of 
land  which  answers  perfectly  the  description* 
We  are  asked  to  disregard  this  description, 
and  hear  parol  evidence  to  show  that  the  tes- 
tator intended  to  describe  another  and  dif- 
ferent tract  of  land.  Not  that  she  intended 
another  piece  of  land  by  the  use  of  the  ^rords 
of  the  devise,  but  that  she  intended  to  use 
different  words  of  description;  and  that, 
throuffh  the  mistake  of  the  person  writing 
the  will,  the  words  intended  were  not  in- 
serted, but  other  and  different  language  was 
used.  If  the  false  description  be  rejected, 
there  are  then  no  words  left  in  the  will  to 
describe  the  premises  claimed  under  it."  It 
was  held  that  parol  evidence  was  inadmis- 
sible. In  Kiene  y.  OmMe,  85  Iowa,  812,  it 
is  said:  **The  intention  of  the  testator,  as 
shown  by  the  will,  construed  according  to 
established  rules,  must  control. "  I  hold  that 
extrinsic  evidence  was  not  admissible ;  that 
there  are  no  words  of  general  description  of 
the  property  in  controversy  in  the  will 
whereby  the  erroneous  part  of  the  description 
could  l>e  eliminated,  and  leave  sufficient  te 
admit  of  the  introduction  of  extrinsic  evi- 
dence to  apply  the  language  of  the  will  to 
the  thing  devised.  It  is  true  that  there  are 
able  opinions  holding  that  parol  evidence  is 
admissible  in  such  cases,  but,  after  a  careful 
examination  of  the  authorities  cited  by  conn* 
sel  in  their  able  arguments,  as  well  as  many 
others,  I  am  forced  to  the  conclusion  that  to 
open  the  door  in  a  case  like  this  to  the  admis- 
sion of  extrinsic  evidence  would,  to  a  great 
extent,  do  away  with  the  protection  afforded 
by  the  wise  provisions  of  the  law  touching 
the  execution  of  wills. 

9.  The  real  estate  in  controversy,  not  beinif 
otherwise  disposed  of  by  the  will,  passes  to 
plaintiffs  under  the  residuary  clause  hereto- 
fore set  out.  Schouler,  Wills,  $  521 ;  Floyd 
V.  Carow,  88  N.  T.  660 ;  Biker  v.  ComiotO. 
118  N.  Y.  115. 

For  the  reasons  given,  the  case  should  be 
reversed. 
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1.  The  llllliigap  of  a  bay  on  a  naTlflra^ 
ble  liTer  below  high-water  mark  by  cuttlnfr 
down  the  banks  and  bluffs  above  the  shore,  does 
not  ffive  title  by  aocretion. 

:g.  In  an  action  to  reetraJn  treepa—  the 

Nora.— As  to  the  rifirhts  of  a  riparian  proprietor 
whose  access  to  the  water  is  cut  off  by  a  railroad, 
«eekBum8ey  y.  New  York  ft  N.  R.  JEL  Go.  (N.  Y.)  16 
L.  R.  A.  618,  and  noU. 

As  to  grant  of  land  under  water  by  New  York 
etate  authorities,  see  also  New  York  Oent.  ft  H.  B. 
R.  Co.  V.  Aidrtdge  (N.  Yj  17  L.  B.  A.  616. 
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daim  that  a  state  grant  of  land  to  the  defendant 
is  absolutely  void  cannot  be  oonsidered  unless  it  is 
void  upon  its  face. 

8*  The  prohibition  in  1  Bew.  Stat.*  808* 
eection  67»  against  granting  land  under  water 
to  aoy  one  but  adjaoent  riparian  owners,  does 
not  apply  to  grants  for  railroad  purposes  under 
the  Act  of  1860,126. 

4.  Addlnir  to  the  width  of  a  railroad  bed 

which  had  been  made  across  a  bay,  with  the 
granted  consent  of  the  owner  of  the  upland,  by 
obtaining  an  additional  strip  of  land  under  water 
by  grant  from  the  state,  does  not  injure  the 
rights  of  the  riparian  owner,  providing  suitable, 
safe,  and  reasonably  convenient  way  or  ways 
aoroes  the  railroad  shall  be  furnished  for  aooess 
to  the  water  front. 

(Deosnber  4.  IBHi 
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APPEAL  by  defendaot  from  a  jadgmeDt  of 
the  General  Term  of  the  Supreme  Court, 
Second  Departmeut,  affirmiug  a  Judgment  of 
the  Westchester  Circuit  in  favor  of  plaintiff  in 
an  action  brought  to  enjoin  defendant  from 
longer  maintaining  and  operating  its  tracks 
-over  a  parcel  of  land,  which  was  alleged  to  be- 
'long  to  plaintiff.    ModifUd  and  ajlirmed. 

The  facts  are  stated  in  the  opinion. 

Mr.  Hamilton  Harris,  with  Mr.  Frank 
Xoomist  for  appellant: 

The  title  of  the  state  could  not  be  divested 
by  the  filling  in  of  the  parcel  by  the  owner  of 
•the  upland. 

FeipU  V.  Land  OtHee  Carnn.  185  N.  Y.  447. 

The  utmost  right  in  or  to  the  land  which 
plaintiffs  can  claim  is  the  right  to  cross  or  pass 
•over  it  for  the  purposes  of  access  from  their 
upland  to  the  waters  of  the  Hudson  river. 

SMteiy  T.  BowBf»,  152  U.  S.  21,  88  L.  edL 
889. 

The  reservation  in  the  deed  of  his  rights  to 
the  lands  under  water,  except  those  granted, 
was  ineffectual  so  far  as  any  title  to  the  land 
vnder  water  is  concerned.  He  had  no  title  to 
the  lands  under  water  to  reserve,  at  the  time 
the  reservation  was  made. 

E.  O.  makdee  Mfg.  Co.  ▼.  E.  O.  Blak$lee*s 
^ns  Iron  Works,  129  N.  T.  155,  reaffirmed  in 
I^topU  T.  Land  Offlre  ComtB.  wpra;  Eunuey 
T.  liete  York  AN.  E.R.  Co.  15  L  R.  A.  618, 
188  N.  Y.  79. 

Where  the  title,  the  fee,  is  in  the  state,  and 
the  railroad  has  been  constructed  at  grade,  the 
adjacent  or  upland  or  abutting  owner  has  no 
cause  of  action. 

FobM  T.  Borne,  W.  d  0.  B.  Co.  S  L.K  A. 
468, 121  N.  Y.  505. 

The  legislature  may  authorize  a  railroad 
o)mpany,  by  the  construction  of  its  railroad, 
to  impair  the  usefulness  of  a  public  highway, 
the  fee  of  which  is  in  the  state  or  in  the  muni- 
cipality. 

Peopie  V.  Kerr,  27  N.  Y.  188;  Kellinger  ▼. 

Forty-Second  Street  A  O.  Street  Ferry  B.  Co. 

^  N.  Y.  209;  MaJiody  v.  Buehwiek  B.  Co.  91 

If.  Y.  148,  48  Am.  Hep.  661;  Fode$  v.  Bome^ 

W.  A  0.  B.  Co.  supra. 

The  title  of  the  defendant  is  perfect,  and  the 
fight  to  maintaii»  and  operate  its  tracks  there- 
on is  absolute. 

By  the  acts  of  the  legislature  referred  to,  the 
state  gave  its  consent  that  the  road  might  be 
built,  and  gave  to  the  railroad  company  at 
least  a  license  to  enter  upon  the  lands  of  the 
state  for  that  purpose. 

New  York  Cent.  Aff.RBOo.Y.  Aldridge, 
17L.  R  A.  516.  133N.  Y.  83. 

The  state  may  authorize  the  construction  of 
bridges,  piers,  wharves,  or  other  obstructions 
in  ni^vigable  waters,  and  may  regulate  and 
eootrol  the  use  and  manner  of  use  of  the  shores 
of  the  river. 

Kerr  v.  We$t  Shore  B.  Co.  127  N.  Y.  269; 
Ifew  York  v.  Hart,  95  N.  Y.  448;  Langdon  ▼. 
Sew  Ym-k,  98  K  Y.  129. 

The  defendant  having  received  his  patent 
prior  to  that  granted  to  plaintiff,  it  follows  that 
a  defense  to  this  action  was  established. 

Saunders  y..  New  Fork  Cent.  A  H.  E.  B.  Co. 
186  N.  Y.  618;  Kerr  ▼.  Wesi  Shore  B.  Co. 
supra. 

The  validlly  of  the  patent  to  the  defendant, 
iMIi.R  A. 


dated  December  26.  1873,  cannot  be  attacked 
or  questioned  in  this  action. 

E.  0.  Blakslee  Mfg.  Co.  t.  E.  G.  BtakOe^s 
Sons  Iron  Works,  129  N.  Y.  155;  New  York 
Cent.  A  H.  E.  B  Co.  v.  Aldridoe,  supra;  Jk 
Laneey  v.  Piepgras,  188  N.  Y.  26. 

Mr,  Ralph  jQ.  Prime*  for  respondent: 

The  defloite  overruling  of  the  case  of  ChtUd 
T.  Hudson  Riur  B  Co.  6  N.  Y.  522,  by  the 
court  of  appeals  in  Eutnsey  v.  New  York  A  N. 
K,  B  Co.  15  L.  R  A.  61S,  138  N.  Y.  79,  has 
brought  to  an  end  the  unfounded  idea,  once 
held,  that  the  people  of  the  state,  as  sovereign, 
IS  the  beneficial  and  sole  o^ner  of  land  under 
navigable  waters. 

The  rights  of  the  riparian  owner,  as  such  in 
the  land  along  the  shore  and  below  hi£^h- water 
mark  and  under  water,  are:  (1)  right  of  ac- 
cess to  the  river  from  his  shore  line  and  up- 
land; (2)  right  to  build  a  wharf  or  whaves 
from  the  shore  out  to  the  channel  or  deep 
water;  (8)  right  to  fill  in  the  flat  lands  in  his 
front. 

These  rights  constitute  property  protected 
by  the  constitution,  and  the  same  is  to  be  pro- 
tected by  the  process  of  the  courts. 

Bumspy  v.  ilew  York  A  N.  E.  E.  Co.  supra; 
Yates  V.  Milwaukee,  77  U.  S.  10  Wall.  497,  19 
L.  ed.  984;  Buecleueh  v.  Metropolitan  Board 
of  Works,  L.  R  5  H.  L.  418;  Lyon  t.  Fishr 
monger's  Co.  1  App.  Cas.  662;  North  Shore  B. 
Co.  T.  Pion,  14  App.  Cas.  620;  Illinois  Cent. 
E.  Co.  V.  IVinois,  146  C.  S.  387,  86  L.  ed. 
1018;  Shtwly  v.  Bowlby,  152  U.  S.  21,  88  L. 
ed.  889;  Van  Dolsen  v.  New  York,  17  Fed. 
Rep.  817. 

The  act  of  a  wrongdoer  in  building  a  wharf 
on  land  not  paten tra  to  any  one,  but  in  front 
of  another  riparian  proprietor,  has  been  held 
to  operate  to  annex  the  wbarif  as  "an  accre- 
tion" to  the  freehold  of  the  riparian  proprie- 
tor, and  make  the  wharf  his  property. 

Steers  v.  Brooklyn,  101  N.  Y.  51. 

So  when  state  oflScers  in  excavating  an  out- 
let for  water  to  the  canal,  deposited  earth  in 
front  of  a  lake  front  proprietor. 

I^edyard  v.  Ten  Eyck,  36  Barb.  126. 

The  building  of  this  very  railroad  embank- 
ment in  question  in  this  case  has  been  held  to 
be  the  creation  of  a  new  shore. 

Be  Ttf/iAws.  117  N.  Y.  564. 

A  riparian  owner  may  build  a  wharf  in 
front  of  his  land,  and  when  so  built  it  is  his 
property  and  cannot  be  taken  away  or  de- 
stroyed without  compensation. 

Yates  V.  Milwaukee,  77  D.  S.  10  Wall  497, 
19  L.  ed.  984;  Blinois  Cent.  B  Co.  v.  Blinois, 
146  U.  S.  887.  86  L.  ed.  1018;  ReU  v.  Oough, 
23  N.  J.  L.  624;  Burrotos  v.  QaUup,  82  Conn. 
493,  87  Am.  Dec.  186;  Doane  v.  Broad  Street 
Asso.  in  Boston,  6  Mass.  332;  Boston  A  E.  Min. 
Corp.  V.  Newman,  12  Pick.  467,  23  Am.  Dec. 
622;  Lapish  v.  Bangor  Bank,  8  Me.  85;  Ball  v. 
Slack,  2  Whart.  508,  80  Am.  Dec.  278:  Eice  t. 
Euddiman,  10  Mich.  125;  Com.  v.  Shaw^  14 
Serg.  &  R  9;  Harrison  v.  Sterrett,  4  Harr.  A 
McH.  640;  Providence  Steam  Engine  Co.  v. 
Providence  A  S.  6.  S.  Co.  12  R.  1.  348, 84  Am. 
Rep.  652. 

The  plaintiffs,  as  riparian  owners,  have  a 
right  of  access  from  theii  original  upland:  (1) 
to  the  river;  (2)  to  their  land  under  water, 
patented  to  them  and   their  grantors;  (8)  U> 
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«uch  wbarrw  as  they  should  build  and  to  go 
to  the  location  in  order  to  build  them. 

Rumsey  v.  New  Ywk  lib  N,  B.  E.  Co.  114  N. 
Y.  423;  JV«fl  York  Cent,  d  H,  R.  R,  Co.  ▼. 
Aldridge,  17  L.  R.  A.  516,  135  K.  T.  88. 

The  patent  made  in  1860  to  plaintiff's 
in^anior,  of  lands  under  the  waters  of  the  river, 
west  of  the  railroad  enbankment,  carried  with 
it  the  right  of  way  to  go  to  it  over  the  land  of 
the  state,  then  yet  owoed  by  the  people,  and 
not  by  the  railroad  company,  but  upon  which 
was  the  railroad  embankment. 

Langdon  v.  New  York,  93  N.  T.  151. 

Even  in  a  case  of  an  absolute  warranty  deed 
to  a  railroad  company,  of  a  strip  of  land, 
through  a  farm,  without  any  reservation  of 
the  right  to  cross,  it  has  been  held  that  it  did 
not  operate  to  prevent  the  crossing  over  the 
strip  conveyed,  from  the  land  on  one  side  to 
the  land  on  the  other. 

Smith  ▼.  New  York  A  0.  if.  R.  Go.  68  N. 
T.  58:  Wademan  v.  Albany  dk  8.  R.  Go.  51  N. 
T.  568. 

The  right  to  cross  all  railroads  by  "proprie- 
tors of  lands  adjoining  the  railroads,"  is  recog- 
nized of  necessity, and  is  guaranteed  by  statute. 

Btat  1850,  chap.  140,  ^§  44,  49;  Btat.  1890, 
chap.  565,  §  32;  Wheeler  v.  Rocheeter  d  8,  R. 
Co.  12  Barb.  227;  Clarke  y.  Rochester,  L.  A  N. 
F.  R.  Co.  18  Barb.  853. 

The  title  of  the  people  In  land  under  water 
is  not  such  as  is  the  subject  of  conveyance  to 
other  parties. 

When  the  crown  conveys  to  private  persons 
the  legal  title  to  the  shore  (or  the  land  under 
water),  they  become  enabled  to  exercise  only 
such  acts  of  ownership  there  as  the  crown  it- 
self could  have  exercised  and  no  more. 

Phear,  Rights  of  Water,  46;  BeU  v.  QougK  23 
N.  J.  L.  687;  Illinoie  Cent.  R.  Co.  ▼.  lUinoie, 
146  n.  8.  887,  86  L.  ed.  1018. 

The  grant  to  the  railroad  company  could  not 
interfere  with  the  riparian  rights  of  the  shore 
owner,  which  existed  before  that  grant  and 
continued  the  same  after  it. 

Yates  V.  Milwaukee,  77  U.  S.  10  Wall.  497,  19 
L.  ed.  984;  Rumsey  v.  New  York  db  N.  E.  R. 
Co.  15  L.  R.  A.  618, 183  N.  T.  79;  BuecUuch 
V.  Metropolitan  Board  of  Works,  L.  R.  5  H. 
L.  418. 

The  grant  to  the  railroad  company  cannot 
avail  against  the  rights  of  the  plamtiffs  under 
the  filling  in  by  Miles  &  Robinson. 

Yates  V.  Milwavkee,  supra. 

The  grant  to  the  railroad  company  will  not 
avail  against  plaintiff's  right  by  reason  of  the 
new  shore  line,  outside  of  the  railroad,  which 
took  plaintiffs'  freehold  to  the  shore  wher- 
ever it  went 

Re  Yonkers,  117  N,  Y.  564. 

0*BFlen«  J.,  delivered  the  opinion  of  the 
court: 

The  plaintiffs  are  the  owners  of  certain 
uplands  on  the  easterly  shore  of  the  Hudson 
river  at  Yonkers,  and  they  brought  this  ac- 
tion to  enjoin  and  restrain  the  defendant 
from  maintaining  or  operating  its  railroad 
over  or  upon  a  parcel  of  land  60  feet  in 
width  and  about  100  feet  in  length,  situated 
below  the  original  high-water  mark  and  in 
front  of  their  uplands.  The  courts  below 
have  sustained  ^e  action  upon  the  ground 
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that  the  plaintiffs  have  the  title  to  the  dis- 
puted parcel,  and  that  the  possession  and  ua» 
of  the  same  by  the  defendant  is  wrongful. 
The  important  questions  of  law  involved 
cannot  be  discussed  and  clearly  understood 
without  an  accurate  knowledge  of  the  ma- 
terial facts.    Omitting  many  that  are  merely 
incidental  and  collateral,  the  following  facts, 
as  to  which  there  is  no  dispute,  lie  at  the 
basis  of  the  controversy:    The  defendant *» 
present  corporate  organization  dates  from  the 
year  1869,  when  the  New  York  Central  and 
Hudson  River  Railroads  were  consolidated 
into  one  corporation,  under  the  authority  of 
the  statute  passed  in  that  year.     It  absorbed 
these  two  corporations,  and  succeeded  to  all 
the  rights,  powers,  and  franchises  that  ei- 
ther or  both  possessed,   or  could  exercise, 
and  became  capable  of  acquiring  additional 
riffhts,  franchises,  and  powers  in  conformity 
wfth  law.    The  Hudson  River  Railroad  Com- 
pany was  incorporated  by  chapter  216  of  the 
Laws  of  1846.     Power  was  conferred  upon  it 
to  enter  upon  any  land  or  water  for  the  pur- 
pose of  locating  its  road  and  making  8urvey» 
and  maps.     The  location  of  the  road  at  the 

f^oint  in  question  was  fixed  by  a  map  filed 
n  September,  1847.  It  extended  from  twa 
points  of  land  across  a  considerable  bay 
formed  by  the  river,  quite  a  distance  froni 
the  shore,  and  below  high- water  mark,  re> 
q^uiring  a  width  of  78  feet  in  the  bed  of  the 
river.  At  that  time  one  Ethan  Flagg  wa» 
the  owner  of  the  uplands  on  the  easterly  shoro 
of  the  bay,  and  opposite  the  land  under  water 
which  the  railroad  required.  He  owned  U> 
high- water  mark,  with  such  incidental  right» 
in  the  shore  and  river  as  pertain  to  riparian 
ownership.  In  August,  1847.  he  granted  to 
the  railroad,  for  the  consideration  of  $100, 
a  strip  of  land  under  the  water  of  the  river, 
below  high-water  mark,  78  feet  wide,  just 
westerly  from  and  adjoining  the  parcel  in 
question.  Subsequently,  and  not  later  than 
the  year  1849,  the  railroad  was  constructed 
by  building  a  solid  embankment  of  earth 
across  the  bay,  upon  the  land  under  water  so 
granted,  and  that  part  of  the  river  east  of 
the  embankment  became,  as  described  in  the 
findings,  a  land-locked  bay,  fexcept  that  at  a- 
point  north  of  the  lands  of  Flagg  a  small 
culvert  was  constructed  under  the  roadbed, 
through  which  onlv  small  boats  could  pasa> 
at  half  tide.  While  this  opening  permitted 
the  flow  of  the  water  to  some  extent  into  th» 
bay,  yet  it  is  plain  that  the  bay  was  substan* 
tially  cut  off  from  the  channel  of  the  river, 
except  so  far  as  communication  waa  possible 
across  the  railroad.  It  is  important  here  to 
get  a  clear  understanding  of  the  respective 
rights  of  Flairg  and  his  grantee,  the  railroad 
company,  and  the  changes,  if  any,  which 
this  grant  worked  upon  his  riparian  rights, 
since  the  plaintiffs  have  succeeded  only  to 
his  rights.  There  was  no  stipulation  in  the 
deed  binding  the  railroad  to  construct  any 
culvert  or  other  means  of  access  by  water 
from  the  bay  to  the  channel  of  the  river,  but 
the  deed  reserved  all  the  rights  of  the  grantor 
to  all  lands  below  high-water  mark  in  th» 
river,  except  the  portion  taken  by  the  rail- 
road for  its  use  as  then  located.  The  rail- 
road was  released  from  all  damages  whicdk 
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the  grantor  might  sustain  by  reason  of  the 
construction  of  the  road  through  liis  lands 
and  premises  during  the  construction  of  the 
same  in  front  of  his  premises.  The  railroad 
covenanted  in  the  deed  that  Flagg,  his  heirs 
or  assigns,  might  at  any  time  erect  a  wharf 
or  wharves  into  the  river,  and  connect  the 
same  with  the  property  line  of  the  road,  and 
ttiat  the  company  should  make  and  prepare 
the  way  over  its  track  for  free  passage  of  the 
grantor,  his  heirs  and  assigns,  to  the  wharf 
or  wharves  whenever  erected.  The  railroad 
wss  therefore  built  in  the  bed  of  the  river, 
across  the  bav,  in  front  of  the  grantor's  up- 
lands, with  his  consent,  and,  except  as  spe- 
cially  provided  in  the  deed  his  original  ri- 
parian rights  were  thereby  cut  down  and 
'diminish^  to  such  extent  as  was  reasonably 
necessary  for  the  maintenance  and  operation 
of  a  railroad  upon  the  78  feet  granted.     This 

? proposition,  I  think,  is  not  denied,  and  there 
8  really  no  controversy  as  to  the  right  of  the 
•defendant  to  maintain  and  operate  its  road 
within  the  lines  of  the  original  grant.  The 
plaintiffs'  contention  rests  upon  subsequent 
acts  which  must  now  be  stated. 

The  plaintiffs  have  succeeded  to  Flagg's 
title  to  the  uplands  through  various  mesne 
<x)Dvejanoe8,  and,  except  uieir  claim  to  ac- 
cretions by  filling  up  the  bay  east  of  the 
railroad,  which  will  be  referred  to  hereafter, 
they  have  his  title,  and  no  other.  In  June, 
1868,  the  defendant  resolved  to  change  its 
line,  or  rather,  it  seems,  to  make  the  roadbed 
wider,  and  for  that  purpose  to  acquire  more 
'land.  The  necessary  surveys  and  maps  for 
that  purpose  were  made  and  filed,  which  in- 
-eluded  the  parcel  in  question,  a  strip  east  of 
and  adjoining  the  73  feet,  which  extended  the 
coadbed  towards  the  shore  and  the  upland 
<0  feet,  but  all  below  original  high-water 
mark.  The  defendant  procured  a  patent  of 
this  strip  from  the  commissioners  of  the  land 
office  December  26,  1878,  under  the  provis- 
ions of  the  General  Railroad  Act,  Laws  1850, 
•chap.  140,  ft  25.  This  is  the  grant  upon 
which  the  defendant's  claim  of  title  is 
founded.  But  the  plaintiffs  also  claim  title, 
and  their  claim  rests  upon  the  following 
facts:  In  the  year  1869,  and  again  in  1887, 
they  or  their  grantors  obtained  from  the  state, 
through  the  commissioners  of  the  land  office, 
patents  for  a  strip  of  land  under  water  west- 
erly of  the  original  exterior  line  of  the  rail- 
road, about  120  feet  wide,  and  adjoining  the 
railroad,  as  was  apparently  contemplate  by 
the  Flagg  deed,  but  these  patents  did  not 
embrace  any  part  of  the  parcel  in  question, 
which  is  wholly  easterly  of  the  roadbed  as 
originally  constructed.  In  the  year  1858, 
one" of  Uie  plaintiffs'  predecessors  in  title  of 
the  uplands  filled  in  the  bay  between  the 
original  shore  and  the  railroad  by  depositing 
therein  earth  taken  from  the  banks  and  bluffs 
on  the  uplands,  but  this  filling  did  not  en- 
tirely reclaim  the  submerged  land,  as  the 
water,  especially  at  high  tide,  continued  to 
flow  over  it  to  some  extent.  But  in  the  year 
1870,  when  the  defendant  was  about  to  in- 
erease  the  width  of  its  roadbed,  it  made  ex- 
tensive additional  filling  on  the  strip  in 
question,  and  raised  it  up  on  a  ffrade  with 
\t9  ts^ft^TMii  roadbed,  and  then  laid  down  ad- 
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ditional  tracks  upon  it,  and,  having  obtained 
the  giant  from  the  state  of  December  26, 
1878,  has  since  substantially  operated  its  rail- 
road upon  a  roadbed  138  feet  in  width.  The 
plaintiffs  have  no  grant  whatever,  from  the 
state  or  otherwise,  of  the  parcel,  but  rest 
their  claim  of  title,  aside  from  their  general 
riparian  rights,  upon  the  reclamation  of  the 
land  by  filling  up'  in  1853. 

Accretion  is  undoubtedly  one  of  the  modes 
by  which  a  title  to  land  may  be  acquired, 
but  whether  any  title  vested  in  the  plaintiffs 
or  any  of  their  grantors  in  that  way,  under 
these  circumstances,  must  be  considered. 
The  general  rule  is  that,  in  order  to  give  a 
littoral  proprietor  title  to  land  by  accretion, 
the  increase  must  be  by  such  imperceptible 
degrees  that,  although  persons  are  able  to 
perceive  from  time  to  time  that  the  land  has 
increased  on  the  water  line,  they  could  not 
perceive  the  progress  of  the  accumulation  at 
the  time  it  was  made.  Afulry  ▼.  A'orton^  100 
N.  T.  424,  58  Am.  Bep.  206.  The  filling  up 
of  the  bay  by  cutting  down  the  banks  and 
bluffs  above  the  shore  certainly  did  not  give 
title  by  accretion  within  this  rule.  The  case 
of  Steen  v.  Brooklyn^  101  N.  Y.  51,  does  not, 
I  think,  sustain  the  plaintiffs'  contention. 
When  the  opinion  in  that  case  is  examined 
in  connection  which  the  facts  in  the  record 
and  wiUi  the  statutes  under  which  the  plain- 
tiff claimed,  it  will  be  seen  that  the  defend* 
ant  simply  built  a  pier  upon  lands,  the  title 
to  which  was  in  the  plaintiff,  and  the  decis- 
ion was  to  the  effect  that  the  pier  thus  built 
became  the  property  of  the  plaintiff  upon 
whose  lands  it  was  located.  It  may  be  true 
that  when  a  man  builds  a  structare  upon  his 
neighbor's  land  it  becomes  attached  to  and 
a  part  of  the  freehold  upon  which  it  stends, 
and  inures  to  the  benefit  of  the  owner  of  the 
soil,  in  the  absence  of  some  agreement,  ex- 
press or  implied,  to  the  contrary.  But  thai 
principle  has  no  application  to  this  case, 
for  the  reason  that  here  no  one  filled  up  any 
land  to  which  the  plaintiffs  or  any  of  their 
grantors  had  title,  and  the  plaintiffs'  grant- 
ors could  not  acquire  title  by  fillini?  up  lands 
under  water  that  belonged  to  the  state.  The 
plaintiffs'  contention  in  this  respect  is  an- 
swered by  the  remarks  of  Earl,  Ch.  «/.,  in 
the  case  of  People  v.  Land  Office  Comr$,,  189 
N.  Y.  447,  where,  after  discussing  some 
other  claims  of  the  relator,  he  says:  "But 
he  seems  to  place  some  reliance  upon  other 
facts.  A  few  vears  before  the  grant  to  the 
company,  he,  being  president  of  the  com- 
pany, caused  the  refuse  from  is  foundries  to 
be  deposited  in  the  water  west  of  the  rail- 
road, upon  some  of  the  land  under  water, 
subsequently  granted  to  the  company,  and 
by  this  deposit  the  land  was  raised  above 
the  water.  He  certeinly  acquired  no  title 
to  the  land  by  thus  entering  upon  it  without 
any  right  and  filling  it  up,  and  he  did  not 
thus  become  the  proprietor  of  the  'adjacent 
land,'  within  the  meaning  of  the  statute 
above  quoted.  As  between  hi  m  and  the  state, 
it  still  legally  remained  land  'under  water,' 
to  be  dealt  with  as  such."  There  is  not,  I 
think,  any  authority  in  this  state  to  sustain 
the  proposition  that  an  adjacent  owner  can 
acquire  title  to  lands  under  the  waters  of  the 
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Hudson  rivinr  below  hi^h-water  mark  by 
filling  it  up,  and  the  contention  certainly 
has  no  foundation  in  reason  or  justice,  l^o 
rights  vested  in  the  upland  owner  in  virtue 
of  these  acts  that  he  did  not  possess  before. 
This  conclusion  necessarily  leaves  the 
plaintiffs  without  any  riffht  to  the  parcel  in 
question  that  can  be  derived  from  its  title 
or  ownership,  and  goes  far  to  defeat  the  ac- 
tion, since  tney  can  succeed  only  upon  the 
atrenj^h  of  their  own  title,  and  not  upon  the 
weakness  or  defects  of  the  defendant's.  But 
to  rest  here  would  leave  open  for  further  con- 
troversy some  important  questions  that  are 
raised  by  the  objections  ur^ed  against  the 
title  of  the  defendant,  and  which  are  neces- 
sary to  decide  in  order  to  define  with  accu- 
racy the  rights  of  the  parties.  The  learned 
counsel  for  the  plaintiffs  insists  that  the  grant 
from  the  state  to  the  defendant  of  the  parcel 
in  question  by  the  patent  of  December  26, 
1878,  is  absolutely  void  for  reasons  which 
require  some  consideration.  Before  examin- 
ing these  objections,  however,  it  may  be  well 
to  observe  that  the  plaintiffs  cannot  impeach 
this  grant  collaterally  unless  it  is  void  upon 
its  face.  It  must  be  assailed,  if  at  all,  by  a 
direct  proceeding  to  review  the  determina- 
tion of  the  commissioners  of  the  land  office, 
or  by  an  action  in  equity  to  set  it  aside,  and 
the  recitals  in  it  are  prima  facie  evidence  of 
its  regularity  and  of  compliance  with  the 

Sreliminary  requisites  of  the  statute.  B.  O. 
Ukdee  Mfg.  Co,  v.  B.  O,  Blakide6*$  8an§ 
Iran  Work$,  129  N.  Y.  155;  29eu>  York  Cent, 
dtH.  R  R  Co.  V.  Aldridge,  185  N.  Y.  88, 
17  L.  R.  A.  516 ;  DeLaneef/  ▼.  Piepgras.  188 
K.  Y.  26.  It  is  not  and  cannot  well  be 
claimed  that  this  action,  though  in  equitv, 
is  to  set  aside  the  patent.  It  is  to  restrain 
a  trespass  upon  the  plaintiffs'  rights  of  prop- 
erty. If  the  commissioners  had  the  power  to 
make  the  grant  upon  any  state  of  facts,  their 
action  concludes  the  plaintiffs,  and  this 
brin^  us  to  the  objections  urged  against  it 
by  the  plaintiffs. 

The  main  assault  is  based  upon  the  prop- 
osition that  the  state  had  the  title  to  this 
land,  not  as  proprietor,  but  as  sovereign  and 
trustee  for  the  public.  The  contention  as  to 
the  nature  of  the  title  cannot  be  denied,  but 
the  conclusion  sought  to  be  drawn  from  the 
fact  does  not  follow.  The  question  was  de- 
cided in  this  court  in  Langdon  v.  New  York, 
98  N.  Y.  129,  and  Neto  York  v.  Hart,  95  N. 
Y.  443,  and  has  recently  been  examined  with 
ffreat  learning  by  the  Supreme  Court  of  the 
united  States  in  the  case  of  Illinois  Gent,  R. 
Go,  V.  lUinoia,  146  U.  S.  887,  86  L.  ed.  1018. 
That  case  involved  the  title  to  a  vast  tract 
of  land  under  the  waters  of  Lake  Michigan 
in  and  around  the  harbor  of  Chicago,  extend- 
ing a  mile  east  of  the  exterior  lino  of  the 
original  roadl)ed  of  the  railroad,  which  the 
state  assumed  to  gnmt  to  that  corporation  in 
1869.  It  was  held  that  the  ownership,  do- 
minion, and  sovereignty  over  lands  covered 
by  tide  waters,  witiiin  the  limits  of  the  sev- 
eral states,  lH.*long  to  the  respeclive  states 
within  which  they  are  found,  with  the  con- 
sequent right  to  use  or  dispo^^e  nf  any  por- 
tion thereof,  wlien  that  can  t)e  done  witliout 
gnhQfnntial  impairment  of  the  public  iutcr- 
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ests,  and  subject  to  the  paramount  ri^ht  or 
congress  to  control  their  navigation  so  far  a». 
necessary   for  the  regulation  of  commerce- 
with  foreign  nations  and  among  the  states, 
and  that  the  same  rule  was  applicable  to  lanc^ 
under  the  waters  of  the  great  lakes ;  that  the- 
original  roadbed,   200  feet  wide,  with  the- 
necessary  sidings  and  crossings  which  bad 
been  granted  to  it  by. the  state,  under  a  prior- 
grant  and  various  ordinances  of  the  city  of 
Chicago,  was  a  reasonable  public  use.  and' 
no  encroachment  upon  the  domain  of  the- 
state,  and  was  valid ;  but  tiiat  the  gnmt  ex- 
tending one  mile  easterly  of  the  line  of  the- 
roadbed  amounted  to  an  abdication  of  its«- 
sovereignty  and  control  by  the  state  over  the- 
waters,  and,  in  effect,  a  breach  of  the  trust  • 
under  which  it  held  the  same,  and,  therefore, 
revocable  bv  the  action  of  a  subsequent  leg- 
islature.   The  doctrine  of  that  case,  with  re- 
spect both  to  what  was  sustained  and  what . 
was  condemned,  aniplv  supports  the  grant, 
in  this  case,  even  if  there  was  any  grounc^. 
for  supposing  that  our  own  decisions  do  not  • 
completely  settle  the  question,  as  I  think, 
they  do.    The  land  which  a  railroad  corpora- 
tion acquires  in  this  state,  though  it  may  be 
technically  called  a  fee,  is  for  its  use  as  a. 
public  highway,  and  this  is  a  use  for  the 
neneflt  of  the  public,   though  perhaps  the 
particular  purpose  for  which  the  grant  was- 
made  is  not  very  material.     Langdon  ▼.  Heur 
York,  iupra.    While  the  state  holds  the  title 
to  lands  under  navigable  waters,  in  a  certain 
sense,  as  trustee  for  the  public,  it  is  com- 
petent for  the  supreme  legislative  power  to- 
authorize  and  regulate  grants  of  the  same  for 
public,  or  such  other  purposes  as  it  mav  de- 
termine to  be  for  the  best  interests  of  the 
state,  and  the  legislature  has  conferred  power 
upon  the  commTssioners  of  the  land  office  to  - 
make  such   grants   for  railroad    purposes. 
Sfiively  v.  Bowlhy,  152  U.  8.  1,  88  L.  eci.  381. 
Chapter  140  of  the  Laws  of  la'K)  (sees.  25, 
49)  empower  the  commissioners  to  grant  to  - 
any  railroad  company  formed  under  that  act 
any  land  belonging  to  the  people  of  the  state 
which  may  be  required  for  the  purposes  of 
the  road,  upon  such  terms  as  may  be  agreed 
upon  by  them.    This  right  vesteil  in  the  de- 
fendant under  the  statute  which  authorized 
the  consolidation,  and  applies  to  all  rail- 
roads by  section  49.    There  is  nothing  in 
any  of  the  cases  in  this  court  to  the  contrary. 
In  fact,  Uie  point  was  not  involved  in  any 
of  them.     In  the  Aldridge  Com,  185  N.    Y. 
88,  both  the  upland  proprietor  and  the  rail- 
road had  a  grant  from  the  state  of  the  same- 
land  under  water,  but  that  of  the  upland 
owner  was  four  vears  earlier  in  poi nt  of  time, 
and  it  was  held  that  his  was  the  superior 
title.     Except  for  the  prior  grant,  the  power 
to  patent  to  the  railroad  was  assumed.     In 
the  RvmRey  Qise,  when  it  first  came  before 
the  second  division,  it  was  held  that  a  rail- 
road company  that  had  constructed  its  road- 
bed along  the  shore  of  the  river  was  not  an 
** adjacent  owner,"  within  the   meaning  of 
the  statute,   and   that  an   additional  grant 
made  to  it  by  the  state  did  not  cut  off  the 
riparian  riirhts  of  the  upland  owner.     114 
N.   Y.  428.     When  the  same  case  was  here 
again  (183  N.  Y.  ';9,  15  L.  R.  A.  618;  186* 
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N.  Y.  048)  it  appeared  that  the  railroad  had 
cut  off  the  plaintiff's  access  to  the  river  by 
building  its  road  upon  his  land  without  any 
grant  or  condemnation  proceedings,  and  we 
held  he  was  entitled  to  damages.  None  of 
these  cases  question  the  right  of  the  state  to 
make  grants  of  land  to  railroads  for  railroad 
purposes,  and  in  all  of  them  the  right  is  rec- 
ognized. 
It  is  said  that  the  commissioners  were  ex- 

f^ressly  prohibited  from  making  grants  of 
and  under  the  waters  of  the  Hudson  river  to 
any  one  but  the  adjacent  riparian  owner, 
and  the  defendant,  not  being  such  owner, 
could  take  no  title  by  the  grant.  This  pro- 
hibition is  found  in  the  revised  statutes, 
passed  at  a  time  when  grants  for  railroad  pur- 
poses were  not  contemplated  (1  Rev.  Stat, 
p.  208,  ^  67)  ;  but  no  such  limitation  is  to 
be  found  in  section  25  of  the  Act  of  1860, 
author  i  zi  ng  grants  for  rai  1  road  pur  poses.  To 
hold  that  a  railroad  company  could  not  take 
from  the  grant  of  the  state  in  such  cases,  un- 
less it  was  an  upland  proprietor,  would  ren- 
der the  statute  practi  ca  1 1  y  i noperati  ve.  That 
was  a  subseauent  and  independent  enactment 
for  a  special  purpose,  enlariring  the  power 
of  the  commissioners,  and  the  restrictions, 
qualifications,  and  limitations  contained  in 
toe  revised  statutes  as  to  upland  ownership 
were  not  imported  into  it.  The  defendant's 
patent  from  the  state  was  therefore  valid,  and 
effectual  to  vest  it  with  all  the  rights  that  the 
state  had  in  tlie  parcel  in  question.  But  it 
could  not  extinguish  or  impair  the  easement 
or  riparian  rights  which  the  plaintiffs  or 
their  grantors  liml  as  owners  of  the  uplands 
and  bank  of  the  river.  What  these  rights  are 
has  been  decided  in  the  Rumsey  Case,  183  N. 
T.  79,  15  L.  R.  A.  618,  and  since  that  de- 
cision reaffirmed  in  the  case  of  IllinUs  Cent, 
R.  Co,  V.  fllimns,  $upra.  They  embrace  the 
right  of  access  to  the  channel  or  navigable 
part  of  the  river  for  navigation,  fishing,  and 
such  other  use^  as  commonly  belong  to  ri- 
parian ownership,  the  right  to  make  a  land- 
ing wharf  or  pier  for  his  own  use  or  for  that 
of  the  public,  with  the  right  of  passage  to 
and  from  the  same  with  reasonable  safety 
and  convenience.  But  the  trial  court  has 
found  that  the  title  to  this  parcel  of  land 
was  not  in  the  defendant,  but  in  the  plain- 
tiffs, and,  so  far  as  the  judgment  rests  upon 
the  findings,  it  cannot  be  sustained.  It  prac- 
tically deprives  the  defendant  of  all  use  or 
possession  of  the  land  for  an^  purpose,  and 
requires  it  to  wholly  discontinue  the  opera- 
tion of  its  railroad  upon  it.  We  have  al- 
ready sc*en  hfiw  the  rights  of  the  upland 
owner  were  affected  by  the  grant  from  Flag^, 
nnder  which  the  defendant  acquired  the  right 
to  operate  its  rosid  upon  tlie  original  78  feet. 
The  only  ground  of  complaint  that  the  plain- 
tiffs have  is  with  respect  to  such  additional 
obstructions  to  the  enjoyment  of  their  ri- 
parian rights  as  have  since  that  time  been 
created  by  ilie  defendant's  acts  in  adding  to 
the  wi<lth  of  its  roadbed  in  the  manner  de- 
scribed, and  in  the  manner  of  its  use.  The 
plaintiffM  cm n not  complain  of  the  operation 
of  the  roiid  by  the  passage  of  trains,  since 
their  remote  grnTitor  consented  to  it  by  his 
grant  to  tiie  defendant,  without  limitation 
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or  restriction  of  any  kina.     Whether  any  ad- 
ditional obstruction  to  the  enjoyment  of  the^ 
rights  incident  to  upland  ownership  has  been 
created  by  the  defendant  since  it  obtained  the 
l^rant  of  December  26,  1878,  was,  I  think, 
under  the  circumstances,  a  question  of  fact. 
The  fact  that  the  defendant  is  now  operating 
its  road  upon  a  bed  60  feet  wider  than  be- 
fore the  grant,  but  upon  its  own  land,  does- 
not  furnish  any  substantial  ground  for  equi- 
table interference.    The  trial  court  has  found, 
however,  that  the  rails  and  ties  placed  by  the 
defendant  on  its  roadbed  so  project  above  the- 
surface  of  the  ground  as  to  impede  the  passage 
of  men,  horses,  and  carriages  over  the  road, 
and  to  obstruct  access  to  the  river  from  tho- 
upland,  and  that  at  times  it  maintains  stand- 
ing cars  thereon,  thus  interfering  with  the- 
plaintiffs*  riparian  rights.    This  does  not 
warrant  that  part  of  the  judgment  which  en- 
loins  the  defendant  absolutely  from  operating 
Its  road  upon  the  60  feet,  and  requires  it  to- 
remove  the  track  and  ties,  and  never  to  re- 
place them,  but  it  does  entitle  them  to  some 
measure  of  relief.    The  defendant,  under  the^ 
covenant  in  the  deed  from  Flagg,  as  well  as 
by  its  general  relations  tuid  obligations  to 
the  plaintiffs  as  riparian  owners,  is  bound 
to  construct  and  maintain  a  suitable,  safe, 
and  reasonably  convenient  way  or  ways  over 
its  railroad,  which  will  furnish  access  to  the 
water  front  for  all  such  purposes  as  the  plain- 
tiffs have  the  right  to  resort  to  it  as  a  pub- 
lic hiehway.     Moreover,   substantially  the- 
same  duties  and  obligations  have  been  im- 
posed upon  the  defendant  by  the  law  of  Itfr 
creation.     Laws  1840,  chap.  216,  gg  14-16. 
Wherever  it  crosses  bays  or  streams,  it  must, 
so  far  as  practicable,  restore  them  to  their 
former  usefulness.     The  owners  of  docks  or 
water  rights  upon  the  river,  outside  the  rail- 
road, are  protected  by  requiring  the  defend- 
ant to  extend  and  improve  the  same  when 
cut  off,  and  generally  to  restore  and  preserve 
all  property  riarhts,  so  far  as  practicable. 
Where  the  roadbed  passes  between  the  up- 
lands and  the  usual  place  of  access  to  the 
river,  and  cannot  be  conveniently  crossed, 
it  is  the  duty  of  the  corporation,  at  its  own 
expense,  to  construct  and  maintain  conven- 
ient passes  or  roads  across  or  under  the  rail- 
road for  the  passage  of  persons,  cattle,  car- 
riages, and  teams  from  the  uplands  to  the 
river  front.     The  findings  in  this  case  are  U> 
the  effect  that  the  defendant  has  not  per- 
formed these  duties  and  obligations,  so  far 
as  the  plaintiffs  are  concerned,  and  that  it 
has  interfered  with  the  enjoyment  of  their 
riparian  rights  to  the  extent  and  in  the  par- 
ticulars mentioned.     The  extent  of  the  relief 
to  which  they  are  entitled  is  that  the  defend- 
ant shall  be  required  bv  the  judirment  Uy 
perform  these  duties  and  obligations. 

This  result  is  in  harmony  with  the  doctrine 
of  the  Rumsey  Caee,  $upra.  There  is  a  marked 
difference  between  that  case  and  this,  at  least 
in  the  form  of  the  action.  In  the  former  the 
plaintiff  attempted  to  protect  his  riparian 
rights  by  an  action  to  recover  damages.  In 
this  case  there  is  no  claim  made  for  damages 
sustained,  but  the  owner  has  asked  simply 
eauitable  relief  against  any  future  invasion> 
of  his  easement.    In  the  former  case  we  held. 
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that,  60  far  as  the  owoer  had  sustained  dam- 
ages in  consequence  of  any  encroachments 
by  the  defendant,  he  was  entitled  to  recover. 
In  this  c«ise  we  hold  that  in  so  far  as  the  facts 
found  justify  the  conclusion  that  the  defend- 
ant has  invaded  the  plaintiffs'  rights,  or  is 
invading  them,  they  are  entitled  to  relief. 
In  that  case  it  had  been  adjudged  in  previous 
actions  that  the  defendant  was  obstructing 
access  to  the  river,  without  any  right  or  title 
whatever,  as  against  the  upland  owner.  In 
the  present  case  wo  hold  that  the  defendant 
has  a  valid  grant  of  the  land  from  the  state, 
:good  against  all  the  world,  except  the  plain- 
tiffs' right  of  access  to  the  river,  and  that, 
80  far  as  necessary  for  the  protection  of  these 
rights,  the  plaintiffs  are  entitled  to  prevail. 
The  judgment  riiould  therefore  be  modified 
in  such  manner  as  to  give  to  the  plaintiffs 
this  relief,  And  this  alone.  The  order  should 
be  so  framed  as  co  accomplish  this  result, 
and,  if  its  terms  cannot  be  agreed  upon  by 
the  parties,  then  it  must  be  settled  by  one 
of  the  judges  of  this  court. 

Tht  judgment^  as  thus  modified,  should  be 
affirmed,  toithaut  costs  to  either  party, 

Peckhaniy  </.,  concurring: 

The  court  below  and  the  counsel  for  the 
-plaintiff  upon  the  argument  before  us  have, 
as  it  seems  to  me,  misconceived  the  extent 
and  nature  of  the  decisions  of  this  court  in 
the  Rumsev  and  Aldridqe  Gases,  114  N.  Y.  423, 
and  135  JT.  Y.  83.  While  concurring  in  the 
views  set  forth  in  the  very  satisfactory  opin- 
ion of  Judge  O'Brien,  I  only  desire  to  say  a 
word  specially  regarding  those  two  cases. 
The  point  therein  decided  was  that  the  an* 
'Cestors  or  grantors  of  the  individual  parties 
to  those  actions  had  not,  by  their  grants  to 
the  railroad  company  of  the  strips  of  land 
under  water  or  along  the  line  of  and  below 
and  above  high -water  mark,  deprived  them- 
selves of  or  clothed  the  railroad  company 
-with  the  character  of  riparian  owners.     We 


accordingly  held  that  these  individual  par- 
ties could,'  in  their  character  of  riparian 
owners,  still  take  title  to  lands  under  wat«r 
which  were  adjacent  to  their  upland,  and  the 
intervention  of  the  railroad  embankment  did 
not  form  an  obstacle.  We  did  not  decide 
that  the  railroad  company,  under  the  provis- 
ions of  sections  25  and  49  of  the  General 
Railroad  Act  of  1850,  could  not  take  a  grant 
of  the  title  of  the  state  for  the  purpose  of  the 
road  from  the  commissioners  of  the  land 
office,  covering  land  under  water,  upon  such 
terms  as  they  might  agree  to.  In  both  of  the 
cases  there  was  a  grant  to  the  individuals  of 
land  under  watef^  and  they  claimed  title 
under  their  patents  from  the  state.  In  the 
Bumsey  Case  the  defendant  had  no  pretense 
of  title,  and  rel  led  upon  the  defense  that  the 
plaintiffs  were  not  riparian  owners,  and 
therefore  obtained  no  title  by  virtue  of  the 
patent  from  the  land  commissioners.  In  the 
AldHdge  Case  the  defendant  had  a  patent 
which  was  attacked  as  not  carrying  any  title 
because  it  was  asserted  the  defendant  was 
not  a  riparian  owner,  and  could  take  no  title 
by  such  patent  to  the  lands  under  water. 
Although  the  plaintiff  in  the  Aidridffe  Cosb 
had  a  patent,  it  was  subsequent  to  the  one 
granted  to  defendant.  In  both  cases  the  pat- 
ents to  the  individuals  were  held  good  be- 
cause the  patentees  were,  notwithstanding 
the  grants  to  the  railroad  company,  held  to 
have  continued  to  be  upland  proprietors 
within  the  meaning  of  the  statute.  In  the 
case  at  bar  the  plaintiffs  have  no  patent  from 
the  state  granting  to  them  the  title  to  any 
lands  under  water,  and  they  never  had  any 
title  to  such  lands,  and  have  none  now. 
They  simply  have  those  rights  as  riparian 
owners  which  Judge  O'Brien  has  described, 
while  the  defendant  has  obtained  the  title  of 
the  state  to  the  lands  under  a  patent  good  by 
reason  of  the  provisions  of  the  Railroad  Act 
of  1850. 
All  concur. 


MISSOURI  SUPREME  COURT  (In  Banc). 


0.  W.  BURDICT,  Beept., 
MISSOURI  PACIFIC  R.  CO.,  Appi. 
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1.   No  proof  of  the  law^  of  the  state 
where  the  injury  occurred  is  necea- 

to  sustain  a  common-law  action  in  another 


state  for  personal  Injuries  oaused  by  defendantls 
neflriigenoe. 

8.  A  railroad  compaiiy  rnuet  lEoep  its 
track  in  reasonably  safe  repair,  so  as  to  pre- 
vent injury  to  persons  who  may  lawfully  be 
upon  It. 

8«   It  la  not  error  to  refuse  InstruotioDS  when 

those  filven  fairly  present  the  law  of  the  case. 
4.   Mere  ezeeea  of  damagpee*  not  due  to 


NOTB.— Potoer  of  appellate  eovrt  to  interfere  with 
verdict  for  excessive  damaoes, 

1.  Reviewing  potoer  generally. 

t.  Re<pjiiri'na  remUtliur  in  ajipeHate  court. 

&  Avpellate  courts  iprantina  new  trials  for  excessive 

damages, 
4.  New  York  cases, 

a.  Requiring  remittitur, 

b.  Reversing  for  excessive  damaoes, 
6.  Einglish  cases, 

t,  Reviewino  jpower  generaUy, 

There  are  some  oourts  which  bold  that  the  su- 
l>reme  court  will  not  review  the  question  of  ex- 

'•26  li.  R.  A. 


cessive  damages.  In  reference  to  these  cases  it 
will  be  well  to  bear  in  mind  that  the  highest  oourts 
in  some  states  have  different  names,  as  for  in> 
stance  the  New  York  court  of  appeals  Is  above  ^o 
supreme  court  while  in  Colorado,  liUnofs,  In- 
diana, and  BCi5Bouri  this  order  of  names  is  re- 
versed. It  has  been  held  that  the  Judgment  of  the 
appellate  court  of  Illiaois  on  the  question  of  ex- 
cessive damages  is  conclusive  and  will  not  be  re- 
viewed by  the  supreme  court  of  that  state,  as  in 
the  followlDg  cases:  Joliet  v.  Weston,  128  111.  641; 
Chicago  &  E.  R.  Co.  v.  HoUand,  122  UL  481:  Hall  v. 
Cox,  144  HI.  682;  Bangor  Furnace  Go.  v.  MagllU  ICft 


liee  also  28  L.  R.  A.  820;  35  L.  R.  A.  819;  47  L.  R.  A.  496. 


laM. 
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IMMlon  or  vnjn<Uoe  of  the  Jury  tbould  be  deslff- 
nated  by  the  appellate  oourt,  and  the  plaintiff 
allowed  the  option  to  remit  •uoh  excess  and  take 
an  afflrmanoe  for  the  residue  or  submit  to  a  new 
trial. 
iBarday^  Gantt  and  Shtrwooil,  JJ.«  dlnenl  ftom 

proposition  U.) 

(June  18, 1884.) 

APPEAL  by  defendaDt  from  a  Judraent  of 
the  Circuit  Court  for  Jackson  Countj  in 
favor  of  plaintiff  in  an  action  broutrht  to  re- 
cover damages  for  personal  iojuries  allefred  to 
liave  been  caused  by  defendant's  negligence. 

The  facts  sufficiently  appear  in  the  opinions. 

The  case  was  originally  heard  before  divis- 
ion JSo.  2of  the  court,  in  which  l^urgemmp  J., 
•delivered  the  following  opinion: 

"*  Action  for  damages  for  injuries  resulting 
from  alleged  negligence  on  the  part  of  the 
defendant,  in  permitting  a  ditch  to  be  and 
vemain  in  and  across  its  track,  by  reason  of 
which  it  was  unsafe  for  persons  engaged  in 
awitching  cars ;  that  being  the  kind  or  work 
in  whic^  plaintiff,  as  an  employ 6  of  defend- 
ant, was  engaged  at  the  time  of  the  accident. 


The  answer  denied  all  allegations  in  the  peti- 
tion, and  pleaded  contributory  negligence 
on  the  part  of  the  plaintiff.  On  the  Slst  day 
of  August,  1887,  the  plaintiff,  while  in  the 
service  of  defendant  as  a  switchman,  waa 
endeavoring  to  make  a  coupling  in  its  switch 
yards  in  Wyandotte.  Kansas.  He  stepped 
into  a  ditch  which  crossed  defendant's  road- 
bed ;  causing  his  left  arm  to  be  caught  be- 
tween the  bumper  of  the  cars,  necessitating 
the  amputation  of  his  hand  and  a  par4  of  the 
forearm.  The  ditch  was  about  ten  inches 
wide  and  twelve  inches  deep,,  and  extended 
the  entire  width  of  the  roadbed.  It  had  been 
there  for  at  least  a  year  before  the  accident ; 
looked  like  a  ditch  to  drain  off  water.  Plain- 
tiff, at  the  time  of  his  injury,  was  working 
under  one  Wardell,  who  was  foreman  of  hia 
crew,  and  who  ordered  him  to  go  down  the 
track,  and  couple  some  cars  which  were 
about  to  be  pushed  down  to  some  cars  that 
were  stationary.  They  were  then  at  work  in 
defendant's  switch  yards,  known  as  the  '  Cy- 
press Yards.'  'He  went  down  to  the  sta- 
tionary cars,  and  set  the  coupling  pin  on  the 
drawhead  so  that,  when  the  link  on  the  mov- 
ing car  should  be  entered  into  the  drawhead 
of  the  stationary  car,  the  pin  would  drop  in. 


HI.  SB6;  iDRalis  v.  Allen,  144  lU.  585;  JoUet  Btreet  EL 
Oo.  V.  GalU  148  Ul.  177;  Mann  v.  McKlernan,  110  Ul. 
19;  West  Ghicaffo  Street  It.  Go.  v.  Bode,  160  111.  806; 
lUinols  Cent.  R.  Oo.  v.  Frelka,  110  HI.  408;  JoUet,  A. 
A  N.  B.  Go.  V.  Veiie.  140  UL  fiO;  Beeier  v.  Wehb,  118 
HI.  435:  Wabash,  St.  L.  ft  P.  B.  Go.  v.  Peyton,  106 
UL  684.  46  Am.  Rep.  705;  Stumer  v.  Pitchman,  124  IlL 
tGfh  Pullman  Paiaoe  Osr  Oo.  v.  Bluhnu  109  111.  20, 60 
Am.  Bep.  601. 

'Hie  statute  in  Illioois  making  the  finding  of 
facts  in  the  appellate  court  conclusive  in  the  su- 
Vfeme  court  was  paawd  after  the  decision  in  Ghi- 
«affo  ft  N.  W.  B.  Go.  V.  Jackson,  56 IJL  480,  8  Am. 
Bep.  661,  infrti* 

In  condemnation  where  the  Jury  view  Ihe  prcm- 
iKs  the  verdict  will  not  he  disturbed.  Peoria  ft  F. 
B.  Go.  V.  Barnum,  107  Hi.  160;  Ghica^ro  ft  B.  B.  Oo. 
-v.  Jacobs,  110  IlL  414;  Chicago  ft  B.  B.  Go.  v.  Blake, 
116  lU.  163. 

And  so  it  has  been  held  In  the  federal  courts  that 
an  excessive  verdict  will  not  be  set  aside  upon 
writ  of  error.  Smith  v.  Sun  Printioff  ft  Pub.  Asso. 
66  Fed.  Bep.  240;  New  York,  L.  E.  ft  W.  B.  Oo.  v. 
Winter,  148  U.  S.  60,  86  L.  ed.  71;  Lincoln  v.  Power, 
151  U.  &  486,  88  L.  ed.  224:  Wabash  B  Oo.  v.  Mc- 
Oaniela,  107  U.  S.  454, 27  L.  ed.  605;  Northern  Pac. 
B.  Oo.  V.  Ohartess,  7  U.  S.  App.  868,  51  Fed.  Bep.  562; 
MomiDir  Journal  Asso.  v.  Butherford,  16  L.  B.  A. 
606, 1  U.  S.  App.  296,51  Fed.  Bep.  518:  Arkansas  Val- 
ley Land  ft  Gattle  Oo.  v.  Kaon,  180  U.  S.  60,  82  L. 
-ed.  854;  Wilson  v.  Everett,  180  U.  S.  616.  85  L.  ed. 
286;  Pittsbursrb,  a  ft  St.  L.  B.  Go.  v.  Heck,  102  U. 
&120, 26  li.  ed.  56;  New  York  Gent,  ft  H.  B.  B.  Go. 
y.  Fraloff,  100  U.  S.  81. 25  L.  ed.  684. 

And  so  it  has  been  held  that  the  oourt  of  appeals 
•of  New  York  wlU  not  review  the  question  of  ex- 
-eessive  damages.  Re  Thompson,  14  L.  B.  A.  52, 127 
N.Y.  463 :  Gale  v.  New  York  Gent,  ft  H.  B.  R.  Go.  76 
N.  Y.  504:  Williams  v.  Sargeant,  46  N.  Y.  481;  Gatlin 
T.  Pond,  101 N.  Y.  649;  Peck  v.  New  York  Cent  ft 
H.B.R.GO.70N.Y.587. 

As  to  the  supreme  court  in  New  York  in  general 
4erm,  see  subhead  "JV^eto  York  eases^^  in/ro. 

And  in  Oregon  it  is  also  held  that  the  supreme 
<oourt  of  that  state  will  not  review  a  verdict  that 
Is  claimed  to  he  excessive.  Kumll  v.  Southern 
Ffta  Go.  21  Or.  505;  McQuaid  v.  Portland  ft  Y.  B. 
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Go.  19  Or.  685;  Nelson  v.  Oregon  B.  ft  Nav.  Oo.  18 
Or.  141. 

And  the  same  is  held  in  Pennsylvania,  in  Peno* 
sylvania  B.  Go.  v.  Spioker,  105  Pa.  142. 

The  same  position  is  taken  in  the  supreme  court 
of  South  Carolina  and  there  the  question  of  exces-' 
sive  verdict  will  not  be  reviewed.  Craven  v.  Rose, 
8  S.  0.  N.  S.  72;  Ilrickman  v.  South  C&rollna  B.  Co. 
8  S.  C.  N.  &  178;  Steele  v.  Charlotte,  C.  ft  A.  R.  Co. 
11  a  G.  580;  FetHe  v.  Columbia  ft  O.  B.  Go.  28  S.  a 
803;  Dobson  v.  Gothran,  84  8.  C.  518. 

But  in  Poppenheim  v.  Wilkes,  2  Rich.  L.  854 
($1,000,  slaoder).  and  in  Nettles  v.  Harrisou.  2  Mo- 
Gord,  L.  280  ($5*000,  slander  and  libel),  new  trials 
were  ordered  on  the  ground  of  excessive  danw 


And  in  Josey  v.  Wilmington  ft  M.  B.  Co.,  11  Rich. 
L.  889.  it  was  held  that  on  an  excessive  verdict  of 
$806  for  carrying  oil  a  slave  that  was  mentally  ao 
imbecile  and  physically  a  wreck  and  morally  a 
run-away,  as  to  whom  witnesses  hesitated  to  Ax 
any  value,  the  verdict  was  wild  and  capricious, 
and  a  new  trial  was  granted. 

And  in  Miami  Powder  Co.  v.  Port  Royal  ft  W.  GL 
B.  Co.,  88  8.  G.  78,  a  new  trial  was  granted  In  a  suit 
for  conversion  by  a  common  carrier  where  no  d^ 
ductlon  was  given  for  freight  charge. 

For  Michigan  and  New  Hampshire,  see  subhead 
**AppeUaU  courts  granting  new  tnote.** 

2L  Requiring  TtmlUUyr  in  oppeaatewwrL 

In  the  following  states  a  remittitur  has  been  r^ 
quired  by  the  appellate  oourt  in  many  cast's  with* 
out  discussing  the  right  or  powen  District  of 
Columbia,  Colorado,  Illfnois,  Indiana,  Kentucky, 
Louisiana,  Maine,  Minnesota,  NebraslLa,  New 
Hampshire,  New  York,  Ohio,  Bhode  Island,  Utah 
and  Washington.  The  oourt  in  Kansas  discussing 
the  question  holds  that  a  remittitur  does  not  io> 
vade  the  right  of  trial  by  Jury. 

In  other  states  whilst  there  have  been  decisions 
pro  and  con.,  the  weight  of  authority  seems  to  be 
In  favor  of  the  exercise  of  the  power,  as  in  Arkan- 
sas, Iowa,  Texas  and  Wisconsin.  In  New  Jersey 
the  power  soems  hardly  settled,  and  in  Miselssippl 
under  the  statute  at  the  time  the  decision  was 
made,  a  remittitur  could  not  be  granted  in  a  slar* 
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«Dd  make  the  coupling.  Plaintiff  entered 
between  the  cars,  when  they  came  together, 
to  enter  the  link.  When  they  came  together, 
he  entered  the  link,  and  stepped  back ;  but, 
instead  of  the  pin  dropping  into  the  link,  it 
Jumped  up,  and  rested  against  the  bumper 
on  the  opposite  side.  Plaintiff  then  stepped 
between  the  cars,  reached  over,  and  got  the 
pin,  and  while  in  the  act  of  dropping  it  into 
the  link  he  stepped  into  the  ditch,  which 
was  under  the  stationary  car,  and  his  left 
hand,  going  down  with  him,  was  caught  be- 
tween the  bumpers. '  Plaintiff  also  testified 
that  the  way  he  made  the  coupling  was  the 
usual  and  proper  way.  The  cars  were  mov- 
ing at  the  rate  of  two  or  three  mi  les  per  hour, 
or  'a  Yery  slow  walk,'  and  had  moved  only 
five  or  six  feet  before  reaching  the  ditch. 
After  first  coming  together  the  slack  ran  out 
between  the  cars,  leaving  a  space  between 
the  bumpers  sufllciently  wide  to  receive  his 
arm  when  he  stepped  into  the  ditch.  Plain- 
tiff was  pushed  a  car  length  and  a  half,  with 
his  hand  between  the  bumpers,  when  the 
slack  again  ran  out  of  the  cars,  and  released 
him.  He  got  out ;  was  taken  to  the  hospital, 
where  his  hand  and  the  lower  part  of  his  arm 
were  amputated.    He  testified  that  his  arm 


was  wholly  useless ;  that  it  bothered  him  all 
the  time  in  winter :  that  it  was  cold  all  the 
time,  and  always  bothered  him.  At  the  time 
of  his  injury  he  was  thirty  years  of  age,  and 
had,  since  he  was  seventeen  years  old,  worked 
for  railroads, — seven  years  of  that  period  for 
the  defendant.  Under  the  instructions  of  the 
court  the  Jury  returned  a  verdict  in  favor  of 
plaintiff  for  $12,500.  As  a  condition  to  the 
overruling  of  the  motion  for  a  new  trial,  the 
court  required  plaintiff  to  remit  $2,500, 
which  was  done.  Defendant  appeals  to  tiii» 
court. 

**  It  is  insisted  bf  defendant  that  the  court 
should  have  sustained  the  demurrer  to  the 
evidence — First,  upon  the  ground  that  the 
accident  occurred  m  Kansas,  and  that  there 
could  be  no  liability  except  such  as  arose 
from  the  laws  of  that  state,  and  that  plain- 
tiff was  not  entitled  to  recover  without  show- 
ing what  those  laws  were,  and  that  under 
them  the  facts  of  the  case  created  a  liability  ; 
second,  that  plaintiff's  own  evidence  showed 
that  he  was  guilty  of  contributory  negli- 
gence, and  he  could  not  recover  for  that  rea- 
son. 

^A  careful  examination  of  the  authoritiee 
cited  by  the  counsel  for  defendant  in  hie 


der  case.  In  Iflflsourl  the  main  case  of  Bdbdigt  v. 
MissouBi  PAOmo  Railboab  Goupaity  overrules 
oases  eoTUrcL  In  Ohio  It  Is  held  that  a  remittitur 
will  not  save  a  vioious  verdict. 

It  seems  Uiat  In  TeDnesaee  some  declsloDS  sup- 
port the  power  to  require  a  remittitur,  as  an  al- 
ternative of  granting  a  new  trial,  and  it  might 
be  observed  that  in  Loutstana  the  courts  do 
not  require  a  remittitur,  but  the  supreme  court 
on  its  own  judgment  outs  the  verdict.  Of  the 
above-named  states  there  are  cases  in  Arkansas, 
California,  Missouri,  and  Wisconsin  which  squarely 
hold  that  to  require  a  remittitur  invades  the  prov- 
ince of  the  jury,  but  these  may  be  considered  as 
In  effect  overruled  by  later  cases. 

The  cases  which  exercise  the  power  to  require  a 
remittitur  without  discussing  the  right,  are  the 
following,  as  to  which  the  action  of  the  court  is 
stated  by  a  brief  memorandum  except  where  a 
further  statement  seemed  desirable:  Heonessy  v. 
District  of  Ck>lumbia,  8  Mackey.  2X0  (18,000;  remit- 
titur, $1«600  required— injury  from  sidewalk). 

Flannery  v.  Baltimore  ft  O.  R.  Co.  4  Mackey,  111 
<$5.000:  remittitur  $3,500 -assault  on  passenger). 

Harrell  v.  Durrance.  9  Fla.  490  (assumpsit,  more 
than  due  on  note— remittitur  $42.67). 

North  Chicago  Street  R.  Co.  v.  VTrixon,  IfiO  HI. 
ras,  affirming  51  lU.  App.  807  ($5,000;  remittitur  re- 
quired of  $2,500— death  from  street  railroad). 

Devore  v.  McDermltt,  47  Ind.  284  ($150  for  work 
and  labor— remittitur  of  all  but  $98  required). 

As  the  judgment  originally  before  the  justice 
was  for  that  amount,  other  cases  not  uotioed. 

That  to  require  a  remittitur  does  not  infringe  on 
the  right  of  a  jury  trial  was  held  in  Missouri  Pac* 
R.  Co.  V.  Dwyer,  88  Kan.  69.  where  $10,000  damages 
for  loss  of  the  leg  below  the  knee  by  a  brakeman 
was  reduced  by  the  appellate  court  in  the  sum  of 
$8,000. 

Purdy  V.  Batsell,  12  Ky.  L.  Rep.  792  (contract  of 
■ale:  jury  valued  spring  at  more  than  one  half 
value  of  fifty -acre  tract). 

Benagam  v.  Plassan,  15  Ta.  Ann.  703  ($5,000— loss 
of  eye  from  discharge  of  cannon;  judgment  for 
$8,0()0  intsupreme  court). 

Haselmeyer  v.  McLellan.  24  La.  Ann.  889  r$1.000— 
breaking  glass  bell-of  legerdemain  performer;  re- 
duced to  tlOOiby  supreme  court). 

L.  R.  A« 


Peyton  v.  Texas  &  P.  R.  Co.  41  La.  Ann.  SO 
($26,000;  judgment  reduced  to  $5,000  by  supreme 
court— injury  to  hip  joint  by  train). 

Ck)1ntement  v.  Cropper.  41  La.  Ann.  803  ($1.000t 
reduced  by  supreme  court  to  $500— malicious  pros- 
ecution). 

Mortimer  v.  Thomas,  28  La.  Ann.  185  ($1,000;  th» 
supreme  court  reduced  the  judgment  to  $600-fals» 
imprisonment). 

Fitzgerald  v.  Boulat,  18  La.  Ann.  118  ($2,500- 
slander  and  assault  and  battery;  judgment  for  $sa> 
given  by  supreme  court). 

Lampkins  v.  Yicksburg,  8.  &  P.  R.  CO.  42  La. 
Ann.  979  ($7,600;  reduced  to  $4,800— passenger 
ejected). 

Bomar  v.  Louisiana  N.  &  S.  R.  Oo.  42  La.  Ann.  96$ 
(16,000;  reduced  to  $2.000— conductor^  loss  of  arm). 

Amet  V.  Boyer,  42  La.  Ann.  881  ($581;  reduced  to 
$200— damages  on  injunction  bond). 

Black  V.  CarroUton  R.  Co.  10  La.  Ann.  88, 63  Am. 
Dec.  588  ($10,000;  judgment  in  supreme  court  for 
$5,000— both  legs  of  passenger  broken).  It  will  be 
noticed  that  in  Lonisiana  the  supreme  court  re- 
duces the  amount  and  renders  judgment  without 
requiring  a  remittitur. 

Howard  v.  Orover,  28  Me.  97,  48  Am.  Dec.  47$ 
($2,000;  remittitur  required  of  $600— malpractioe). 

Snow  V.  Weeks,  77  Me.  429  ($782;  remittitur  of  ai. 
above  $500  required— false  imprisonment). 

Daacey  v.  Grand  Trunk  R.  Co.  of  Canada.  19  Ont» 
App.  Rep.  864  ($1,000;  remittitur  of  $500  required). 

Finch  V.  Northern  Pac  R.  Co.  47  Mmn.  86  ($660; 
voluntarily  reduced  to  $600;  remittitur  of  $250  more 
required). 

Hutchins  v.  St.  Paul,  M.  ft  M.  R.  Co.  44  Minn.  S 
(death  of  employ6;  remittitur  of  $1,500  required). 
The  court  in  this  case  says:  '*The  proper  estimate 
for  compensatory  damages  under  the  statute  can 
usually  be  arrived  at  with  approximate  accuracy 
by  taking  into  account  the  calllog  of  the  deceased* 
and  the  income  derived  therefrom;  his  health,  age, 
talents,  habits  of  industry,  his  success  In  life  in  the 
past,  as  well  as  the  amount  of  aid  in  money  or 
services  which  he  was  accustomed  to  furuish  the 
next  of  km;  and  If  the  verdict  is  greatly  in  exoeae 
of  the  sum  thus  arrived  at,  the  court  will  set  it 
aside  or  cut  it  down." 

Kennon  v.  Gilmer,  6  Mont.  267,  51  Am.  Repw  4$ 
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brief  in  support  of  the  first  proposition  shows 
that  they  do  not  support  that  contention. 
This  is  DOt  a  statutory  action.  If  it  were, 
the  authorities  cited  would  be  in  point. 
Upon  the  contrary,  it  is  a  common-law  ac- 
tion, transitory  in  its  nature;  and  as  the 
common  law,  in  the  absence  of  anything 
showing  to  the  contrary,  is  presumed  to  exist 
in  Kansas,  where  the  injury  occurred,  as  it 
does  in  this  state,  it  was  not  necessary  that 
plaintiff  should  here  introduce  any  eyidence 
with  reference  thereto.  The  case  of  LeForest 
▼.  Tdman,  117  Mass.  109,  19  Am.  Rep.  400, 
was  an  action  brought  in  Massachusetts 
against  the  owner  of  a  dog  who  had  bitten 
the  plaintiff  in  the  state  of  New  Hampshire, 
and  it  was  held  that  plaintiff  could  not  re- 
coyer  under  the  statute  of  the  latter  state, 
nor  could  he  at  common  law,  without  proof 
that  the  defendant  knew  that  his  dog  was  ac- 
customed to  attack  and  bite  mankind.  Hyds 
y.  WabtUh,  8t.  L.  db  P.  R  Co,,  61  Iowa,  441, 
47  Am.  Rep.  820,  was  an  action  brought  in 
Iowa  by  the  administrator  of  one  Hyde,  who 
was  alleged  to  haye  been  killed  by  the  neg- 
ligence of  defendant  in  this  state, — purely  a 
statutory  action;  and  it  was  held  that,' as 
the  administrator  failed  to  show  that  by  the 


laws  of  this  state  an  action  could  be  main- 
tained  for  such  injury  by  the  administrator, 
such  action  could  not  be  maintained  in  that 
state.    Davis  y.  New*  York  db  N,  E,  E.  Go., 
148  Mass.  801,  58  Am.  Ren.  188,  was  also  a 
statutory  action,  and  in  that  case  the  same 
rule  is  announced.    In   Wooden  y.    W^^tern 
N,   r.  d  R  R,   Oo,,  126  N.   Y.  10,   relied 
upon  by  defendant,  it  is  expressly  held  that 
an  action  for  the  injury  to  the  person  in  an- 
other state  is  maintainable   in  New  York 
without  proof  of  the  law  of  the  place  where 
the  injury  occurred,  because  permitted  by 
the  common  law,  which  is  presumed  to  exist 
in  the  foreign  state.     It  was  also  held  that, 
when  the  right  of  action  depends  upon  the 
statute  conferring  it,  it  can  only  be  main- 
tained in  another  state  upon  proof  that  the 
statute  law  in  the  state  in  which  the  injury 
occurred  giyes  the  right  of  action,  and  ia 
similar  to  the  statute  of  the  state  where  the 
action  is  brought.     The  question  now  under 
consideration  was  .brought  before  this  court 
in  State  y.  Clay,  100  Mo.  571,  and  Sherwood,. 
</.,  speaking  for  the  court  with  reference  to» 
an  instrument  of  writing  executed  in  the 
state  of  Kansas,  said:    'In  the  absence  of 
anything  showing  to  the  contrary,  it  will 


(tS0,75O— carrier,  loss  of  foot  from  stage  oomnany; 
Judgment  reduced  to  $10,760).  This  does  not  ap. 
pear  to  have  been  on  the  altemattve  of  grantinir  a 
new  triaL 

Tn  Kecnon  y.  Gflmer,  181  U.  8.  28l  88  L.  ed.  110, 
where  the  Montana  supreme  eourt  bad  reduced  a 
verdict  of  $80,760  to  $10,760  <5  Mont  867)  it  was  held 
that  the  supreme  ooort  of  the  territory  under  the 
ttatutes  and  code  may  deny  or  grant  a  new  trial, 
or  order  a  Judgrment  for  lees  sum  conditional  on  a 
remittitur  by  plaintiff,  but  cannot  reduce  the  ver^ 
diet  without  making  the  order  alternative  as  to 
granting  a  new  trial  or  remittitur,  by  consent  of 
pJaiotiff. 

Kennon  v.  Gilmer,  9  Mont  106  ($80,780;  on  next 
trial  remittitur  of  $14,837  required). 

Orleans  v.  Perry,  24  Neb.  881  ($5,000;  remittttor  of 
82,000  required— injury  from  sidewalk). 

Fremont,  B.  ft  M.  V.  B.  Co.  v.  Leslie  (Neb.)  Jane 
S.  1804  ($&,000-employ6  injured  by  pile  driven  re- 
mittitur of  $8,850  required  below;  remittitur  again 
required  in  the  appellate  court  of  $t,4G0  more). 

Mehany  v.  Halligan.  88  Neb.  565  ($600  value.  $600 
damages;  remittitur  $100  value,  $800  damages;  re- 
mittitur again  required  of  all  but  5  cents— replevin). 

Sioux  City  ft  P.  B.  Co.  v.  Finlayson.  10  Neb.  678, 
tf  Am.  Rep.  784  ($9J850— engineer  injured  by  boiler 
explosion;  remittitur  of  $8,000  required). 

Belknap  v.  Boston  ft  M.  Railroad,  49  N.  H.  858 
($1,885;  remittitur  of  all  but  $800  required— assault 
on  caTS).  Motion  to  set  aside  verdict  as  excessive, 
made  at  trial  term,  was  specially  reserved  for  the 
ooDslderatlon  of  the  whole  court  by  the  Judge  who 
tried  the  cause.  There  bad  been  a  prior  trial  and 
verdict  of  $800  which  amount  is  taken  as  the  proper 
value. 

But  see  Hovey  v.  Brown  and  Merrill  v.  Perkins, 
noder  subhead  **  Orantlng  new  tridU^* 

Lear  v.  McMillan,  17  Ohio  St.  464  ($17,545-gamb- 
ling,  recovery  of  money;  remittitur  of  $0,160  re- 
quired). 

BunUok  ▼.  Weeden,  9  R.  I.  180  ($1,800— injury  to 
water  privileges  for  mill;  remittitur  of  $1,000  re- 
quired). 

Brown  v.  Southern  Pac  R.  Go.  7  Utah.  888  ($18,000 
~hnikeman*8  hand  amputated;  remittitur  of  $3,00 
In  court  below  and  remittitur  of  all  but  $4,000  in 
suianeme  court  required). 
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Mahood  v.  Pleasant  Valley  Ck>al  Co,  8  Utah*  8Bi 
($4,000— employes  loss  of  fingers;  remittitur  of  $lj00tt 
required). 

Howard  v.  Orover,  88  Me.  101,  48  Am.  Deo.  478 
($8,025— malpractice;  remittitur  of  $600  required). 

Cunningham  v.  Seattle  Electric  R.  ft  Power  Co. 
8  Wash.  471  ($1,600;  remittitur  of  $1,000  required^ 
ejecting  passenger). 

Cogswell  V.  West  Street  ft  N.  E.  Electric  R.  Co.  S» 
Wash.  46  ($7,000;  remittitur  of  $8,000  required— In- 
Jury  to  knee  by  street  railroad). 

In  several  Arkansas  oases  the  power  to  require  a^ 
remittitur  was  exercised  without  discussion. 

Thus  in  Reasoner  v.  Brown,  19  Ark.  884  ($JB8— ac- 
count; remittitur  of  $7  required  as  alternative  or 
new  trial). 

And  in  Bobertson  v.  Allen,  88  Ark.  663  (excess  of 
interest  remitted  and  Judgment  affirmed  for  th» 
balance).  The  court  held  that  by  a  rule  of  the  su* 
preme  court  of  Arkansas,  founded  on  common-law 
practice  in  error,  where  the  Judgment  is  for  excess- 
ive damages  in  the  court  below,  the  error  may  h» 
cured  in  the  supreme  court,  and  the  Judgment 
affirmed,  by  entering  a  remittitur  for  the  excess^ 
(But  see  as  to  torts  St.  Louis,  L  M.  ft  &  B.  Co.  r» 
Hall,  infra). 

And  in  Hirsoh  v.  Patterson,  88  Arte  112  ($804  on 
note;  $87  damages;  remittitur,  $88). 

But  in  St.  Louis,  I.  M.  ft  S.  B.  Co.  v.  Hall,  68  Ark. 
7  ($l8,60O-crippled  by  railroad  train),  it  was  held 
that  to  require  a  remittitur  was  to  invade  the  con- 
stitutional right  of  trial  by  Jury. 

In  St.  Louis,  L  M.  ft  S.  B.  Co.  V.  Bobbins,  67  Ark. 
877,  a  remittitur  to  $8,600  was  required  from  a  ver- 
dict of  ttjaOO  to  a  widow  for  a  brakeman  killed  on 
the  railroad.  According  to  the  Carlisle  tables,  $5,608 
at  8  per  cent  would  purchase  $540  for  the  term  of 
expectancy  of  the  deceased,  which  sum  of  $640  was 
the  highest  estimate  of  the  amount  contributed  by 
the  deceased  to  the  plaintiff.  The  court  said  it 
could  see  no  way  that  the  Jury  could  have  arrived 
at  a  larger  sum  without  going  beyond  disclosed 
probabilities  of  future  advantages,  and  such  a  ver- 
dict must  be  supervised  and  a  remittitur  of  $8,500  is 
required. 

And  in  litUe  Bock  ft  Ft.  &  B.  Co.  v.  Barker,  8$ 
Ark.  491  ($8.600-damage6  for  death  of  a  child  by 
cars;  remittitur  of  $1J96  was  required,  and  this 
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be  presumed  that  the  common  law  prevails 
in  a  sister  state. '  See  also,  Meyer  y.  Me- 
Oabe,  78  Mo.  236;  Benne  v.  Schnecko,  100 
Mo.  260 ;  Wooden  ▼.  We9tem  N.  T.  db  P.  R, 
Co. ,  mpra.  Moreover,  the  a  uestion  was  not 
raised  by  answer,  on  the  trial,  nor  by  motion 
for  a  new  trial,  and  cannot  now  be  raised  for 
the  first  time  in  this  court. 

''With  respect  to  the  second  proposition, 
while  it  is  true,  as  contended  by  counsel  for 
defendant,  that  plaintiff  admitted  in  his  tes- 
timony that  he  knew  that  it  was  dangerous 
to  walk  between  the  cars  while  in  motion, 
and  that  he  had  control  of  the  train,  he  also 
stated  that  he  made  the  coupling  In  a  care- 
ful and  prudent  way,  that  the  coupling  could 
not  have  been  made  if  the  cars  had  been 
standing  still,  and  that  the  way  in  which  it 
was  done  was  the  customary  and  usual  way. 
Plaintiff  knew  nothing  of  the  hole  in  which 
he  stepped,  and  which  was  the  cause  of  the 
accident.  Here  the  facts,  as  disclosed  by 
the  evidence,  admit  of  different  constructions 
and  inferences  as  to  contributory  negligence 
by  plaintiff,  and  that  question  was  properly 
submitted  to  the  Jury.  Manerman  v.  Biem- 
ert8,  71  Mo.  101 ;  IfoffH  v.  Miuouri  Pao.  B, 


Co.  76  Mo.  658,  42  Am.  Rep.  418 ;  Huhn  t. 
Missouri  Pae.  R.  Co.  02  Mo.  440. 

''The  instructions  given  on  behalf  of  plain- 
tiff are  as  follows:  'No.  1.  The  court  in- 
structs the  Jury  that  it  was  the  duty  of  the 
defendant  railway  company  to  exercise  rea- 
sonable care  in  maintaining  its  roadbed  in 
a  reasonablv  safe  condition,  in  order  that  its 
employes,  in  the  exercise  of  ordinary  care, 
or  that  in  the  discharge  of  their  duties,  could 
use  the  same  with  safety ;  and  if  the  Jury 
believes  from  the  evidence  that  on  the  8d  day 
of  August,  1887,  there  was  a  hole  in  defend- 
ent's  roadbed  at  a  point  about  one  hundred 
and  twenty  feet  (120)  south  of  the  switch 
known  as  the  "Sixth  Street  Switch"  in 
defendant's  yards  known  as  the  "Cypress 
Yards,"  and  by  reason  of  said  hole  saidi  road- 
bed was  not  reasonably  safe  for  the  plaintiff, 
in  the  exercise  of  ordinary  care,  to  use  in  the 
discharge  oi  his  duties  at  the  time  of  said 
injury,  and  that  said  hole  existed  such  a 
length  of  time  that  the  defendant  railway 
company  either  knew,  or  by  the  exercise  of 
ordinary  care  might  have  knowTi,  of  its  ex> 
istence  in  time  so  that,  by  the  e^cercise  of  or- 
dinary care,  it  could  have  put  the  said  road- 


was  held  not  to  Invade  the  provinoe  of  the 
Jury), 

St.  LoQls,  L  M.  ft  S.  R.  Go.  v.  Robblos,  wapra^ 
<$7.60a-brakeiDan*8  death;  remittitur  of  |8,600  re- 
quired). 

Phelps  V.  Oogswell,  TO  OsL  SOI  <$i,000;  remittitur 
of  $8,000  required— malicious  prosecution).  The 
question  of  power  was  not  discussed. 

In  Payne  v.  Paoiflo  Kail  SS.  Go.  I  Gal.  88,  where 
a  remittitur  was  required  by  the  court  below  of 
damages  for  unwholesome  food  and  loss  of  bag-- 
irage,  the  court  says:  "  The  right  of  trial  by  Jury 
In  civU  as  well  as  orlmlnal  oases,  being  secured  by 
the  bill  of  rights,  and  believing,  as  we  do,  that  It  is 
the  duty  of  this  court  to  remove  every  obstacle  In 
the  way  of  a  free  exercise  of  this  right,  and  that 
It  should  not  be  interfered  with  on  the  part  of  the 
oourts,  exoept  for  the  reasons  above  alluded  to, 
and  that  In  the  end,  however  Just  it  may  have  ap- 
peared to  the  court  below  to  set  aside  this  verdict, 
great  abuse.  If  not  the  destruction  of  this  right, 
would  ensue,  we  are  of  the  opinion  that  the  order 
of  the  court  of  first  instance,  granting  a  new  trial, 
should  be  reversed.** 

In  Carpentier  v.  Gardiner,  20  Cal.  100,  which  was  a 
suit  In  ejectment  and  for  damages  where  the  plain- 
tiff offered  to  remit  any  excess  indicated,  the  court 
said:  **The  finding  does  not  afford,  any  data  for 
making  the  apportionment.  This  could  only  be 
done  by  assuming  the  functions  of  a  jury,  and 
finding  the  damages  upon  the  evidence— a  duty 
which  is  not  devolved  upon  this  court.'* 

Tn  George  v.  Law,  1  Gal.  883  ($1,000;  remittitur  re- 
quired below  $500— injury  to  health  on  steamer), 
the  court  approved  Payne  v.  Pacific  Mail  88.  Go., 
supra,  but  said:  '*The  defendants  cannot  oomplain 
of  remittitnr  and  the  respondent,  if  he  had  not  ao- 
qiesced  In  the  action  of  the  court  below  by  filing 
his  remittitur,  might,  with  more  reason,  have 
sought  the  iDtervention  of  this  court  to  sustain  the 
finding  of  the  Jury,  but  he  also  is  precluded,  for  if 
such  light  existed,  he  has  waived  it  by  his  own  act.'* 

In  Iowa  it  is  well  settled  that  a  remittitur  will  be 
required  when  the  verdict  is  excessive,  as  in  the 
following  cases: 

Sherman  v.  Western  Stage  Co.  %i  Iowa,  616 
($8,000;  remittitur  required  of  $8,000-death  to  rail- 
road passenger). 

Rose  V.  Des  Moines  Valley  B.  Go.  89  Iowa,  2A6 
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<$10.000;  remittitur  of  $6,000  lequlred—pereonal  in* 
jury  to  railroad  passenger). 

And  in  Golllns  v.  Gounofl  BIufEs,  86  Iowa,  482,  f 
Am.  Rep.  200,  where  $16,000  damages  were  given 
for  injury  from  a  defective  sidewalk,  a  new  trial 
was  granted  unless  remittitur  of  $5,000  was  en- 
tered. A  dissenting  opinion  was  filed  on  the  ground 
that  it  interfered  with  the  province  of  the  jury. 

And  In  Gooper  v.  Mills  Gounty.  80  Iowa,  8S0 
($25,000;  remititur  required  $10,000~injury  from 
bridge),  a  dissenting  opinion  was  filed  on  the 
ground  that  it  invaded  the  provinoe  of  jury. 

In  Kitterman  v.  Ghioago,  M.  &  St  P.  R.  Co.,  88 
Iowa,  440  ($260;  remittitur  required  of  $]80-<tres- 
pass)  the  evidence  did  not  show  that  the  injury  ex- 
ceeded $100). 

Kroener  v.  Ghioago,  M.  &  St.  P.  R.  Go.  (Iowa) 
May  U^  1803  ($12,000— loss  of  foot  by  emp]oy6:  re- 
mltutur  of  $4,000  required). 

Lombard  v.  Ghicago,  R.  I.  &  P.  R.  Go.  47  Iowb, 
484  ($4.000— employ6*s  leg  broken;  remittitur  of 
$1,600  required). 

McKlnley  v.  Ghicago  &  N.  W.  R.  Go.  44  Iowa,  814, 
24  Am.  Rep.  748  ($12,000;  remittitur  of  $5,000  re- 
quired- -passenger  ejected  and  Injured.) 

Although  in  La  Salle  v.  Tift,  62  Iowa,  164,  ($1,790 
in  case  of  a  breach  of  contract  to  make  hedge 
fence)  It  was  said  that  **  the  plaintiff  by  an  offer  to 
remit  so  much  of  the  verdict  as  the  court  should 
deem  excessive,  oould  not  cast  upon  the  court  the 
duty  of  performing  the  functions  of  the  jury,*'  and 
a  new  trial  was  granted. 

In  Missiselppi  the  statutes  provide  expressly  that 
the  Jury  in  tHandLtr  cases  shall  be  sole  judges  of  the 
damages  sustained  and  courts  cannot  Interfere^ 
Lewis  V.  Black,  27  Miss.  425  ($2,281). 

In  Missouri  the  courts  have  granted  remittiturs 
without  discussing  the  power;  as  in  Furnish  v. 
Missouri  Pac.  R.  Go.  102  Mo.  466  ($16,000;  remitUtur 
required  of  $6,000— Injury  to  passenger  — spinal 
cord). 

Waldhler  v.  Hannibal  &  St.  J.  R.  Go.  87  Mo.  37 
($25,000— brakeman,  loss  one  foot  and  one  leg; 
third  trial  refused  on  plaintiff's  offering  to  remit 
$6,000). 

Smith  V.  Wabash,  St.  L.  ft  P.  R.  Go  02  Mo.  874 
($6,000;  remittitur  $1,600  offered  by  plaintiff  in  su- 
preme court  and  new  trial  ref  used-~deatli  of  en^ 
ploy6). 
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bed  In  a  reasonably  «afe  condition  before  the 
inlury  ;  and  if  you  further  believe  from  the 
eVidence  that  the  plaintiff,  at  the  time  and 
place  aforesaid,  was  in  the  employment  of 
the  defendant  as  switchman,  and  in  the  ex- 
ercise of  such  care  as  ordinarily  a  prudent 
switchman  woald  exercise  under  the  same  or 
similar  circumstances,  and  that  while  so  en* 
gaged  in  his  work  he  stepped  into  said  hole, 
and  by  reason  thereof  his  hand  was  caught 
between  the  bumpers  of  the  cars,  and  he  was 
in]ai«d  thereby, — he  is  entitled  to  recover. 
No.  2.  If  the  Jury  believe  from  the  evidence 
that  the  injury  of  plaintiff  resulted  from  the 
failure  of  defendant  to  provide  a  reasonably 
safe  track  for  the  use  of  plaintiff  in  the  dis- 
charge of  his  duty,  and  he  was  in  the  exer- 
cise of  ordinary  care,  then  the  injury  was  not 
the  result  of  the  oidinary  risk  and  danger 
assumed  by  plaintiff  when  he  entered  into 
defendant's  service.  No.  8.  If  the  jury  find 
for  the  plaintiff,  they  will  assess  his  dam- 
ages at  such  sum  as  they  believe,  from  the 
evidence,  he  has  sustained, — taking  into  con- 
sideration the  pain  and  anguish,  mental  and 
physical,  if  any,  and  the  loss  of  his  hand,— 
not  to  exceed  the  sum  of  $15,000.' 


I  "The  court  gave,  at  the  instance  of  defend- 
ant, the  following  instructions:  'No.  1. 
The  court  instructs  the  jury  that,  before 
plaintiff  can  recover  in  this  action,  it  de- 
volves upon  him  to  prove  to  tibe  reasonable 
satisfaction  of  the  jury,  by  a  preponderance 
of  evidence  in  the  case — First,  that  there  was 
a  hole  in  defendant's  roadbed  at  the  point 
and  of  the  character  set  forth  in  his  petition  ; 
second,  that  by  reason  of  the  existence  of 
said  hole  the  defendant's  roadbed  was  not  in 
a  reasonably  safe  condition ;  third,  that  the 
officers,  agents,  or  employ^  of  defendant, 
whose  duty  it  was  to  keep  defendant's  road- 
bed in  a  reasonably  safe  condition,  either 
knew  of  the  existence  of  said  hole,  or  by  the 
exercise  of  ordinary  and  reasonable  care  could 
have  known  of  the  existence  of  said  hole ; 
fourth,  that,  in  undertaking  to  make  the 
coupling  in  question,  plaintiff  stepped  into 
said  hole,  and  that  this  fact  was  the  direct 
and  proximate  cause  of  his  injury.  And, 
if  the  evidence  in  the  case  fails  to  satlsfv  the 
jur^  of  the  existence  of  any  of  these  facts, 
their  verdict  should  be  for  the  defendant. 
No.  2.  The  jury  are  instructed  that  the  law 
governing  the  case  is  that  the  plaintiff,  when 


In  Holmes  v.  Atohlson,  T.  ft  19.  F.  R.  Oo.  4S  Mo. 
App.  70.  It  was  held  that  a  verdict  so  excessive  as  to 
require  a  remittUurdoes  not  compel  flrrantlDga  new 
trial  ($1.500— Injury  to  fireman  on  railroad;  remit- 
titur $300  in  court  below). 

Nlcfaolds  V.  Crystal  Plate-Olam  Go.  (Mo.)  June  19, 
ISM  ($8,608,  eeooDd  trial— ankle  bone  broken;  em- 
ploy^, machinery).  Id  this  case  the  court  said: 
^A5lde  from  the  excessive  damages,  there  Is  no 
error  in  the  record;  oor  is  there  anything  in  the 
record  tendiogr  to  show  that  the  finding  for  the 
plaintiff  was  in  any  way  brought  about  by  preju- 
dice or  passion  on  the  part  of  the  jury.  Under 
these  circumstances  this  court  will  Indicate  an 
amount  which  in  its  judgment  will  not  be  exces- 
sive, and  allow  the  plaintiff  to  take  $5,000  or  a  new 
trial  wiU  be  granted.** 

But  other  cases  in  the  same  state  have  held  that 
a  remittitur  Invades  the  province  of  a  jury,  as  in  the 
following  cases: 

Matthews  v.  Missouri  Pao.  R.  Go.,  26  Mo.  App.  75, 
Id  action  by  a  mother  for  the  death  of  a  child  by  a 
railroad,  where  the  award  was  based  on  erroneous 
principles  of  law  and  not  justified  by  the  evidence, 
the  court  sayv:  **In  such  a  case  it  would  not  be  a 
proper  exercise  of  our  powers  to  attempt  to  cure 
the  verdict  by  ordering  a  remittitur,  because  this 
would  be  equivalent  to  constructing  a  new  ver- 
dict.'* 

Franklin  v.  Fischer,  51  Mo.  App.  845  ($560- injury 
to  a  child  by  wagon),  the  court  says:  The  verdict  is 
exceeslve  but  **we  have  heretofore  taken  the  view 
that  in  actions  of  this  character,  to  enforce  a  re- 
mlttttur  on  appeal  is  to  destroy  the  integrity  of  the 
verdict,  and  to  substitute  our  judgment  forthat  of 
the  jury  on  a  question  which  is  eminently  a  ques- 
tion of  face** 

In  Ourley  v.  Missouri  Pac.  R.  Oo.  104  Mo.  811 
($15,500— traveler  injured  at  railroad  crossing),  the 
court  said:  '*We  are  aware  that  this  court  has  in 
cases  heretofore  indicated  bow  much  should  be  re- 
mitted, but,  speaking  for  ourselves,  we  think  that, 
whenever  the  verdict  does  not  upon  its  face  appear 
te  be  the  result  of  passion  or  prejudice,  it  is  wholly 
within  the  province  of  the  jury;  but  when  it  does 
so  appear,  then  it  ought  to  be  set  aside.  We  have 
DO  scales  by  which  we  can  determine  what  portion 
k  Just,  and  the  result  of  reason*  based  upon  the 


evidence,  and  what  part  is  poisoned  with  prejudice 
and  passion.'* 

These  cases  are  in  effect  overruled  by  the  case  of 
BuBDioi  V.  MissouBi  Pao.  R.  (X>. 

And  in  AUen  v.  Oaig.  18  N.  J.  L.  294  ($l,00O-tres- 
pass),  it  was  said  that  where  a  jury  gives  exemplary 
damages,  a  court  has  no  graduated  scale  by  which 
to  measure  them,  and  the  safest  rule  is  not  to  in- 
terfere unless  the  verdict  is  manifestly  outrageous. 

Hespecting  the  question  of  Interference  with  the 
right  of  trial  by  jury  where  the  appellate  court 
compels  the  reduction  of  damages  as  an  alternative 
of  a  new  trial,  it  Is  said  in  Murray  v.  Hudson  River 
R.  Ck>.,  47  Barb.  106;  **Thl8  does  not  touch  on  the 
proper  prerogatives  of  the  jury  because  it  submits 
the  matter  again  to  their  decision  and  there  is 
therefore  no  danger  of  any  encroachment  upon 
their  constitutional  rights.** 

See,  for  New  York  cases,  subject  *^New  Torh 
eases.** 

In  Pendleton  Street  R.  Co.  v.  Rahmann,  22  Ohio 
St.  446,  it  was  said  that  a  remittitur  would  not  save 
a  verdict  which  was  void  on  account  oC  passion  or 
prejudice;  but  where  there  was  no  showing  of  pas- 
sion or  prejudice  and  $10,000  damage  was  awarded 
on  the  third  trial  forlnjufy  from  street-cars,  and  a 
remittitur  of  $5,000  entered  below  and  plaintiff  con- 
sented, it  would  not  be  reversed. 

And  in  Nashville,  a  ft  St.  L.  R.  Oow  v.  Foster,  10 
Lea,  851,  where  $10,000  damages  were  given  for 
causing  the  death  of  a  brakeman,  the  trial  court 
said  that  a  new  trial  would  be  refused  if  a  remitti- 
tur was  given,  and  plaintiff  agreed  to  remit  if  the 
defendant  would  not  appeal  and  pay  promptly, 
which  he  declined  to  do,  and  the  court  thereupon 
refused  to  grant  a  new  trial.  This  was  held  to  be 
an  error  as  it  was  an  attempt  to  compel  the  de- 
fendant to  compromise. 

In  Texas  remittiturs  have  been  required  by  the 
Ck>urt  of  Appeals,  as  in: 

Texas  &  P.  R.  Go.  v.  Dennis,  4  Tex.  Civ.  App.  90 
($600;  remittitur  of  $S60  required— passenger 
ejected  from  train). 

Galveston,  H.  &  S.  A.  R.  Go.  v.  Wesch  (Tex.)  21  S. 
W.  Rep.  1014,  aifirmlng  Id.  818  ($7,500;  remittitur 
$800  offered  by  plaintiff,  and  accepted  bv  court 
—collarbone  brokengshoulder  and  leg  bruised— rail- 
road passenger)* 
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he  entered  into  the  employment  of  the  de- 
fendant as  one  of  its  switchmen,  took  upon 
himself  the  ordinary  risks  and  perils  incident 
to  that  business.  No.  8.  The  court  instructs 
the  jury  that  if  they  believe  from  the  evi- 
dence in  the  case  that  plaintiff's  injuries  were 
occasioned  by  a  mere  accident,  and  witliout 
fault  on  anybody's  part,  then  the  verdict 
must  be  for  the  defendant.  No.  4.  Although 
the  jury  shall  believe  from  the  evidence  that 
defendant's  roadbed  was  out  of  repair,  and 
that  defendant,  by  the  exercise  of  ordinary 
care,  could  have  known  of  such  defect  in 
such  roadbed,  still  defendant  would  not  be 
liable  in  this  action,  unless  it  failed  to  re- 
pair such  defect  within  a  reasonable  time 
after,  by  the  exercise  of  ordinary  care  and 
prudence,  it  might  have  discovered  such  de- 
fect; and  as  to  what  would  be  a  "reasonable 
time,"  as  above  used,  would  be  such  a  length 
of  time  as  a  man  of  ordinary  care  and  pru- 
dence: engaged  in  managing  and  operating 
a  railroad,  would  take  under  such  or  like 
circumstances.  No.  6.  Even  though  the  jury 
may  believe  from  the  evidence  in  the  case 
that  there  was  a  ditch  across  defendant's 
roadbed,  as  stated  in  plaintiff's  petition,  and 
defendant's  employes  in  charge  of  said  road- 


bed either  knew  of  the  existence  of  said 
ditch,  or  by  the  exercise  of  ordinary  care 
might  have  known  of  it,  although  the  jury 
may  believe  that  plaintiff,  in  undertakioff 
to  make  said  coupling,  stepped  into  said 
ditch,  and  his  injuries  caused  thereby,  still, 
if  the  jury  further  believes  from  the  testi- 
mony in  the  cause  that  the  plaintiff,  iD  golDg 
between  the  cars,  and  trying  to  make  the 
coupling,  while  the  cars  were  in  motion, 
was  not  himself  in  the  exercise  of  ordinary 
and  reasonable  care,  and  that  such  lack  of 
ordinary  and  reasonable  care  on  his  part  di- 
rectly contributed  to  his  injuries,  then  he  is 
not  entitled  to  recover,  and  the  verdict  w^ill 
be  for  the  defendant.  No.  6.  The  court  in- 
structs the  jury  that  by  the  term  ''ordinary 
and  reasonable  care"  is  meant  such  as  an  or- 
dinarily careful  and  prudent  person  would 
exercise  under  the  same  or  similar  circum- 
stances, and  this  definition  applies  as  well  to 
the  care  required  of  thej)laintiff  as  to  that 
required  of  defendant.  No.  7.  The  court  in- 
structs the  jury  that  while  they  are  the  sole 
judge  of  the  credibility  of  the  witnesses,  and 
of  the  weight  to  be  given  to.  the  testimony, 
yet,  it  is  the  exclusive  province  of  the  court 
to  define  the  issues  to  be  determined  by  the 


Oulf.  C.  &  S.  F.  R.  Co.  V.  HcFadden  (Tex.)  Feb.  * 
U.  18d4  (§13:3,  actual  damages;  $191  exemplary;  re- 
mittitur required  of  all  except  $26  actual  damapres 
— passeofrer  not  carried  to  hte  destinatiOD).* 

Texas  &  P.  R.  Co.  v.  Mansell  (Tex.)  Sept.  6, 189B 
i$l,000:  remittitur  of  $5(X)  required—passeaffer  car- 
ried past  station). 

Galveston,  H.  &  8.  A.  R.  Co.  v.  Dueim  (Tex.)  ti 
6.  W.  Rep.  884,  and  288.  W.  Rep.  596. 

(Galveston,*  H.  &  S.  A.  R.  Co.  v.  Duelm,  86  Tex. 
450. 

Id  this  case  where  $9,0(X)  verdict  was  required  to 
be  reduced  by  the  remittitur  to  $5(X)  in  court  of 
appeals  as  the  amount  recovered  upon  improper 
evidence,  where  a  person's  legr  was  amputated 
three  times  from  a  railway  accident,  the  remittitur 
was  approved. 

In  International  &  O.  N.  R.  Co.  v.  Wilkes,  68  Tex. 
617,where  on  a  verdict  of  $500  a  voluntary  remittitur 
of  $103  was  made  by  a  nassengrer  ejected,  it  was 
eaid:  * 'These  cases,  which  bold  that  a  remittitur 
cannot  be  entered  where  the  true  amount  of  dam- 
ages cannot  be  correctly  ascertained  from  the  evi- 
dence, rest  upon  the  ground  that  an  excessive  ver- 
dict shows  that  the  jury  did  not  pay  due  regard  to 
the  evidence,  but  were  actuated  by  passion  or  prej- 
udice in  coming  to  their  conclusion:  and  that,  to 
allow  a  remittitur  of  a  part  of  the  damages  would 
be  to  sul  stitute  the  finding  of  tne  court  for  that  of 
the  Jury,"  but  that  where  damages  are  not  exces- 
sive the  rule  loses  its  application. 

In  Gulf,  C.  &  8.  F.  R.  Co.  v.  Dorsey,  66  Tex.  148, 
$15,000  was  given  to  a  car  coupler  crushed  between 
the  cars.  The  c(»urt  says:  *'No  rule  deserving  the 
name  has  yet  been  devised  by  which  the  profession, 
or  this  court  can  satisfactorily  determine  that  a  ver- 
dict in  such  cases  Is  too  small  or  too  large.  But  the 
cases  which  need  a  rule  are  those  which  press  the 
bounds  of  reason  without  transgressing;  they  dis- 
turb, but  do  not  shock  the  conscience:  voice  a 
severe,  but  not  necessarily  an  enraged  or  preju- 
diced Jury.  For  such  findings  we  have  no  safe  or 
certain  measure." 

In  Wisconsin  the  weight  of  authority  is  to  allow 
remittitur  in  case  of  excessive  verdicts  the  early 
cases  to  the  contrary,  infra^  having  in  effect  been 
overruled  by  the  later  cisea. 

26  L.  R.  A. 


In  Goodno  v.  Oshkosh,  28  Wis.  300  ($5.000— injury 
from  sidewalk),  a  verdict  of  $3,000  would  be  allowed 
to  stand. 

McLlmans  v.  Lancaster,  63  Wis.  596  ($2,000,  next 
trial  $8,000;  remittitur  of  $5,000  required— injury 
below  the  knee  from  sidewalk). 

In  Kavanaugh  v.  Janes  vllle,  24  Wis.  618  ($1,000; 
new  trial  granted,  next  time  $5.000 -injury  fi-oiu 
sidewalk).  Instead  of  allowing  a  remittitur  and 
afiQrming  Judgment  for  the  remainder,  a  new  trial 
was  granted,  but  the  court  indicate<}  that  a  verdicL 
would  be  permitted  to  stand  if  it  was  tor  $2,000. 

And  in  Raker  v.  Madison,  62  Wis.  150.  wfaera 
$8^000  damages  were  awarded  first  trial,  S2,5D0  sec- 
ond trial,  $6,000  the  third,  for  personal  injury  from 
defective  street,  the  court  said  that  the  right  of 
tiie  trial  court  to  give  a  new  trial  on  the  aitema^ 
tive  of  a  remittitur  is  almost  universal,  and  if  a  re- 
mittitur of  $2,500  is  entered  below  a  Judgment  for 
$3,500  would  be  allowed  to  stand.  This  overrules 
the  earlier  Wisconsin  cases,  infrcu 

In  Potter  v.  Chicago  ft  N.  W.  R.  Co.,  22  Wis.  615 
($8,775  tor  causing  death  of  child  by  train),  the 
court  says  it  could  direct  a  remittitur  if  the  dam- 
ages are  readily  severable,  but  where  '^uch  was 
not  the  case,  it  would  not  substitute  its  judgment 
for  that  of  the  Jury,  and  aUow  the  party  to  remit 
aooordlngly  and  then  affirm  the  judgment."  A 
new  trial  was  granted  and  a  verdict  ^'exceeding 
$2,000  ought  to  be  set  aside  by  the  court." 

Nuddv.  Wells,  11  Wis.  415  ($1.0:»7  verdict;  remits 
tit.ur  In  court  below  required  of  alt  but  $i600,  for 
loss  of  goods  by  express  company).  The  court 
says  requiring  a  remittitur  *'ought  no*^  to  be  car- 
ried so  tar  as  to  allow  the  court,  when  a  jury  has 
obviously  mistaken  the  law,  or  the  evidence,  and 
rendered  a  verdict  which  ought  not  to  stand,  to 
substitute  its  own  judgment  for  theirs,  and  after 
determining  upon  the  evidence  what  amount  ought 
to  be  allowed,  allow  the  plaintiff  to  remit  the  ex- 
cess, and  then  refuse  a  new  trial." 

In  Hazard  Powder  Ck).  v.  Volgcr,  68  Fed.  Rep. 
152-188,  remittitur  was  requJ*«d  of  $486  for  injury 
by  explosion,  and  it  was  held  that  where  an  erro- 
neous assessment  of  damages  can  be  determined 
by  computation  as  in  case  of  the  value  of  a  wife^s 
services,  and  deducted  from  the  amount  by  the 
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Jury,  and  to  instruct  the  jury  on  the  law  ap- 
plicable to  such  issues,  and  it  is  the  duty 
of  the  jury,  and  the^  have  promised  in  their 
oaths,  to  follow  the  instructions  ^iven  by  the 
court.  It  is  not  their  province,  in  determin- 
ing the  questions  submitted  to  them,  to  in- 
dulge in  any  possible  sympathy  for  the  plain- 
tiff, or  in  aiiy  possible  prejudice  against  the 
defendant.  I^ot  should  they  consider  what 
«ffect  their  verdict  in  this  case  will  or  may 
have  in  any  other  case  against  this  or  any 
other  railroad  company.  But  they  are  to 
<x>nsider  and  determine  the  issues  submitted 
to  them  in  the  instructions,  and  should  de- 
termine these  issues  in  the  same  way,  in  all 
lespects,  as  if  this  were  a  case  between  man 
and  man.  No.  8.  The  court  instructs  the 
jury  that  by  the  term  **  preponderance  of  evi- 
dence**  is  meant  the  greater  weight  of  evi- 
dence ;  and  if  the  jury  believe  that  the  greater 
wci/i?ht  of  evidence  is  on  the  side  of  the  de- 
fendant, or  if  the  testimony  is  of  such  a 
character,  or  so  evenly  balanced,  that  the 
jury  are  unable  to  determine  on  which  side 
the  greater  weight  of  it  actually  is,  then  in 
cither  such  event  the  verdict  will  be  for  the 
defendant.'  The  defendant  also  asked  the 
court  to  give  the   following   instructions, 


which  were  refused :  'No.  10.  The  court  in- 
structs the  jurv  that  there  is  no  evidence  in 
this  case  that  defendant  knew  that  there  was 
a  hole  or  ditch  across  its  track  at  the  point 
where  the  alleged  injury  is  said  to  have  oc- 
curred, prior  to  the  happening  of  said  acci- 
dent; and  before  plaintiff  is  entitled  to  re- 
cover on  that  account,  they  must  find  and 
believe  from  the  evidence  that  said  hole  or 
ditch  had  existed  for  such  a  length  of  time 
prior  to  the  happening  of  said  accident  that 
the  defendant,  by  the  exercise  of  ordinary 
care  and  prudence  on  its  part,  could  have  dis- 
covered the  existence  of  such  hole  or  ditch. 
No.  11.  The  court  instructs  the  jury  that  if 
they  shall  believe  from  the  evidence  that 
plaintiff  set  the  pin  with  which  to  make  the 
coupling  of  the  train  of  cars  in  question  in 
a  slanting  position,  relying  upon  the  jar  of 
the  train  oi  cars  to  make  the  coupling,  and 
that  that  was  the  usual  method  and  a  safe 
method  of  making  the  coupling,  and  that  the 
jar  of  the  train  of  cars,  upon  the  first  trial, 
did  not  make  such  coupling,  and  that  plain- 
tiff controlled  the  movement  and  operation 
of  the  train  of  cars,  and  could  have  stopped 
the  train  of  cars  until  he  could  have  placed 
it  in  the  position  aforesaid  t^e  second  time. 


remittitiir,  a  new  trial  will  be  refused  by  the  court 
of  appeals. 

t.  AppeUcUe  eoiifts  {fronting  new  triah  for  eeee*- 

8ive  damages. 

As  to  the  power  of  appellate  courts  to  gnot  a 
new  trial,  there  are  many  oases  which  exercise  the 
light  without  discusslDff  their  powen  and  from  the 
frequent  exercise  of  such  power  it  may  be  safely 
«numed  that  lo  such  courts  it  will  be  held  that 
they  have  the  power  to  review  verdicts  where  the 
•damaires  are  excessive.  So  in  Arkansas,  Calif  or- 
nta,  District  of  Ck)lainbia,  Florida,  Illinois  (by  )be 
supreme  court  prior  to  the  estabiishmeot  of  the 
appellate  court,  and  now  in  the  Illinois  ap|>ellate 
•court),  Indiana  (in  cases  of  torts),  Iowa,  Kansas* 
Kentudry,  Minnesota,  Mlffsissippi,  New  Jersey* 
Ohio.  Tennessee.  Texas,  Wisconsin,  and  Wyominer. 
la  Georgia  the  weig-ht  of  authority  is  in  favor  of 
^rranting  anew  trial,  although  there  were  some 
-early  cases  which  held  that  it  Invaded  the  province 
of  the  jury.  In  Missouri  there  is  a  conflict  of  au- 
thority,  some  of  the  earlier  cases  holding  that  to 
crant  a  new  trial  is  an  invasion  of  the  province  of 
the  jury,  but  the  later  cases,  including  the  main 
«iuse  of  BnBDTOr  v.  Missoubi  Paodtc  Kailboad 
€f>HPAifT,  overrule  these  cases.  In  Utah  it  is  held 
that  to  grant  a  new  trial  invades  the  province  of 
the  jury. 

For  cases  in  courts  of  United  States,  Oregon, 
Pennsylvania,  South  Carolina  and  New  York,  see 
*upra  sub-head,  **Beviewing  power  generaUy,^^ 

For  New  York  see  also  sub-head,  **New  York 

In  Michigan  there  are  some  cases  holding  that 
the  supreme  c^urt  cannot  review  a  question  of  ex* 
•cesBive  damages,  but  in  several  oases  a  court  has 
exercised  such  power. 

In  New  Hampshire  the  supreme  court  holds  that 
'excessive  damages  do  not  present  any  question  of 
<act.  although  in  a  prior  case  the  same  court  had 
^rranted  a  remittitur.  While  in  Maine  it  is  indi- 
cated  that  a  new  trial  will  be  granted  where  the 
verdict  is  the  result  of  bias,  prejudice,  improper 
lofluence  or  mistake. 

Iq  Massachusetts  new  trials  have  been  granted, 
^t  refused  after  the  third  verdict. 

28L.R.A. 


In  Washington  it  is  intimated  that  a  new  trial 
will  not  be  granted  solely  on  account  of  the  size  of 
the  verdict. 

The  cases  relating  to  the  power  of  appellate 
courts  to  grant  a  new  trial  for  excessive  damages 
are  as  follows : 

In  Spelser  v.  Oook  (Ark.)  Jan.  14, 180B,  a  reversal 
for  new  trial  was  made  where  $600  had  been  re- 
mitted below  from  a  verdict  of  $1,600,  for  breach 
of  contract  where  the  court  did  not  say  that  thb 
evidence  would  show  that  a  verdict  'of  $800  would 
be  just. 

Walworth  v.  Pool,  9  Ark.  406  (9654~oontract— em- 
ployment). 

Ayliff  y.  Hardy.  25  Ark.  48  (fSfiO-assumpsit). 

Little  Rock  &  Pt.  8.  U.  Co.  v.  Barker,  38  Ark.  8501 
84  Am.  Bep.  44, 89  Ark.  491  ($4,500— death). 

Green  v.  Barney  (Cal.)  June  12,  1894  ($1,825— 
breach  of  contract;  damages  more  than  proved). 

Potter  V.  Seale,  5  Oal.  410— malicious  prosecution. 

De  Costa  v.  Massachusetts  Flat  Water  A  Min.  Co. 
17  Oal.  618  ($2S5:  remittitur  required  of  all.damages 
—nuisance). 

McCarty  v.  Fremont,  28  Cal.  196  ($1,000— false  im- 
prisonment). 

Woods  V.  Trinity  Parish,  21  Wash.  L.  Rep.  250 
($20,000— permanent  injury  to  a  girl  of  eleven  or 
twelve  years  who  had  to  earn  her  own  living). 

Kilbourn  v.  Thompson,  4  MacArth.  401  ($60,000— 
false  imprisonment). 

Jacksonville,  T.  &  K.  W.  B.  Co.  v.  Roberts,  22Fla. 
824  (contract). 

Peoria  Bridge  Asso.  ▼.  Loomis,  20  Dl.  286,  71  Am. 
Dec.  288  ($6,760— personal  injury). 

Terre  Haute,  A.  &  St.  L.  R.  Co.  v.  Vanatta,  21  HL 
168,  74  Am.  Dec.  06  ($1,000— passenger  ejected). 

Pickard  v.  Bates,  88  111.  40  ($875  in  assumpsit 
where  the  plaintiff  only  claimed  $500  at  a  cortam 
date  and  rendered  no  services  thereafter). 

Pierce  v.  Roche,  40  HI.  282  ($U)08,  conversion  by 
landlord— verdict  disregarding  less  of  title  of  ten- 
ant by  execution  sale). 

Toledo,  P.  &  W.  R.  Co.  v.  Arnold,  48  HL  418  (in- 
jury to  stock). 

Walker  v.  Martin,  48  HI.  508  ($20,000-maliclous 
prosecution). 

Chicago  A  N.  W.  R.  Co.  v.  Peacock,  48  HL  258  ($1,- 
000— passenger  ejected). 
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and  that  he  voluntarily  undertook  to  make 
the  coupling  without  exerting  his  control 
over  the  train  of  cars,  and  was  injured  there- 
by, then  plaintiff  voluntarily  assumed  all 
risks  and  dangers  incident  to  the  manner  of 
so  coupling  cars,  and,  if  injured  in  conse- 
quence of  such  risk,  he  is  not  entitled  to  re- 
cover, and  your  verdict  must  be  for  the  de- 
fendant.* *No.  18.  The  court  instructs  the 
jury  that  ordinary  care  and  prudence,  in  this 
case,  would  have  required  the  plaintiff  to 
have  looked  where  he  was  walking,  when 
upon  defendant's  track  for  the  purpose  of 
coupling  its  cars;  and  if  you  shall  believe 
from  the  evidence  he  did  not  look  where  he 
was  walking  when  coupling  defendant's  cars, 
when  he  could  have  done  so,  and  if  by  do- 
ing so  he  could  have  avoided  the  injury, 
tlien  his  failure  to  so  look  was  such  contri- 
butory negligence  on  his  part  as  will  pre- 
vent a  recovery  in  this  case,  and  your  ver- 
dict must  be  for  the  defendant. ' 

^It  is  insisted  by  counsel  that  the  first  in- 
struction given  for  olaintiff  is  erroneous; 
that  it  was  calculated  to  mislead  the  jury, 
in  that  it  requires  defendant  to  furnish  ap- 
pliances which  will  enable  employes  to  dis- 
chargee their  duties  in  absolute  safety.     It 


was  the  dnty  of  the  defendant  to  keep  ite 
track  in  reasonably  safe  repair,  so  as  to  pre- 
vent injury  to  all  persons  who  might  law- 
fully be  upon  its  track,  and  for  failure  to  do 
so  it  is  liable  for  the  consequences.     Letn^ 
V.  8t.  Louu  dbl.  If,  R  Co.  69  Mo.  405,  21 
Am.  Rep.  885 ;  Qib9on  v.  PadHc  R,   Co.   46> 
Mo.  168,  2  Am.  Rep.   497.     i^othing  more- 
was  required  of  defendant  by  this  instruc- 
tion.    !Nor  is  counsel  correct  in  that  ther» 
was  no  evidence  upon  which  to  predicate  it. 

**  There  was  no  error  committed  in  refua- 
in^  the  tenth  instruction  asked  by  defendant. 
It  was,  in  substance,  given  in  its  first  and 
fourth.      And  the  issues  presented  by  its. 
eleventh  and  thirteenth  refused  instructions 
were  fairly  and  fully  presented  in  other  in- 
structions already  given.    It  is  not  error  t<> 
refuse  instructions  when  those  given  fairly^ 
present  the  law  of  the  case,      ^ate  v.    Si. 
Louu  Brokerage  Co.  85  Mo.  411 ;   Baum  v. 
Fryrear^   Id.   151.     The  instructions,  takeik 
together,  present  the  law  of  the  case  fairly^ 
to  the  jury. 

''But  one  other  point  remains  to  be  dis> 
posed  of.    That  is  with  respect  of  the  amount^ 
of  the  verdict,  which  is  claimed  by  defend- 
ant to  be  excessive.    The  verdict  was  for 


nilnoia  Gent.  R.  Go.  v.  Welch.  62  Til.  188,  4  Am. 
Sep.  683  ($10,0(X^liiJury  to  brakeman). 

Walker  y.  Martin,  48  III.  608, 62  ILL  847  ($20,000- 
malicious  prosecutioa). 

Freeman  v.  Tinsley,  60  HI.  487  ($2,60O-slander  and 
libel). 

Decatur  v.  Fisher,  68  HI.  407  ($8,000— injury  from 
sidewalk). 

ChicaflTO  &  N.  W.  R.  Co.  v.  Jackson.  66  111.  482, 
8  Am.  Rep.  081  r918,000-brakeman,  both  legs  out 
off). 

Lockwood  V.  Onion,  66  HI.  606  (|8,838— assump- 
sit). 

Cfalcaffo,  R.  I.  ft  P.  R.  Go.  v.  HoAra,  62  III.  288 
C$5.00(^pes8enfrer  Injured). 

Cblcaffo  ft  N.  W.  R.  Go.  v.  FlUmore,  67  TIL  266  (826,- 
OOO— bridge,  injury  to  person). 

In  Tripp  V.  Grouner.  80  111.  474.  where  $1,460  dam- 
a^es  were  riven  for  trespass  and  a  remittitur  of 
$680  entered  below,  the  verdict  was  still  held  exces- 
sive above,  but  reversed  on  error  of  Instructions 
as  to  vindictive  damaeres. 

JacksonviUe  v.  Lambert,  68  IlL  618  ($1,808- 
nuisance). 

Gblcavo  V.  Kelly,  88  lU.  475  ($4.0Ba-lnJai7  from 
Sidewalk). 

Cocunine  v.  Tuttle,  75  HI.  801  ($1.250— trespass; 
evidence  did  not  Justify  considerable  vlndlotlve 
damagres). 

Pullman  Palace  Gar  Go.  v.  Reed,  75  lU.  126,20  Am. 
Rep.232 1  $2.000— trespass,  passenger  ejected;  only 
reasonable  compensation  can  be  recovered). 

Gtilcaffo,  R.  I.  ft  P.  R.  Go.  v.  McKlttrick,  78  111. 
818  r$6,000— Injury  from  street). 

GhlcaflTO  West  Div.  R.  Go.  v.  Hugrbes,  87  lU.  84 
C$4.500— fracture  of  arm;  street  railroad). 

GbioatfO,  R.  L  ft  P.  R.  Go.  V.  Payzant^  87  IlL  126 
($2,600— platform  causing  injury  to  leff). 

Bennies  v.  Vogel.  87  IlL  242  ($l,700-asBau]t  on  a 
woman  with  a  hatchet). 

Gravett  v.  Mutrge,  88  111.  218  ($3.000— trespass;  re- 
mltlcur  of  $1,700  below,  still  excessive). 

Lowenthal  v.  Strong,  80  111.  74  ($10.on(>-for  malic- 
ious prosecution;  remittitur  of  $4,000— not  cure 
prejudice  or  passion). 

Chicago  West  Div.  R.  Co.  v.  Haviland,  12  m.  App. 
$0  li.  K*  A. 


661  ($10,000— injury  to  passenger,  street  railroad^ 
hip  and  leg). 

Ghlcago,  B.  ft  Q.  R.  Go.  V,  Johnson,  24  III.  Appu 
468  ($5.00(>-rai]road,  injury  to  person). 

Faaner  v.  Filer,  27  IlL  App.  606  (where  $8,000 
damages  were  given  for  falie  imprisonment,  an^ 
remittitur  of  $2,000  was  required  by  oourt  be» 
low). 

Chicago  V.  Golman,  88  Ol.  App.  667  ($4,00(X-eide> 
walk  and  street,  personal  injury). 

Chicago,  E.  ft  L.  a  R.  Go.  V.  Adamick,  83  HL  App^ 
412  ($6t00(>-death  of  child  seventeen  years  old  by^ 
railroad  at  street  crossing— the  Jury  not  being  in- 
structed as  to  measure  of  damages). 

Chicago  Anderson  Pressed  Brick  Co.  v.  Sobkow* 
iak,  84  IlL  App.  812  ($6,000-injury  in  a  day  pit). 

Oartwright  v.  Blliott.  46  111.  App.  458  ($1,0Q&- 
malicious  prosecution;  remittitur  of  $260  in  oourt 
below). 

Chicago,  H.  ft  N.  R.  Go.  V.  Bichman.  47  IlL  Appt^ 
168  ($800— damages  to  land  by  railroad). 

Thompson  v.  Bvans,  48  IlL  App.  288  ($200— tres^ 
pass). 

The  Fair  v.  Hlmmel,  80  HL  App.  216  ($1,000— 
false  Imprisonment). 

Pennsylvania  Co.  v.  LUly,  73  Ind.  282  ($18,000— 
death  of  child  by  railroad  company,  no  claim  for 
future  services). 

In  Smith  v.  State.' Uf  Ind.  187  (see  same  case,, 
infra)  granting  new  trials  in  Indiana  under  the- 
statute  for  excessive  verdicts  is  construed  to  apply- 
only  to  torts;  and  the  same  was  held  in  Moore  v.. 
State,  114  Ind.  414;  Clark  Civil  Twp.  ▼.  Brookshlre,. 
Id.  437;  McCormlck  Harvesting  Mach.  Go.  v.  Gray, 
Id.  840,  and  not  to  apply  to  oases  of  contracts- 
Western  Assur.  Go.  V.  Studebaker  ^ros.  Mfg.  Cow 
124  Ind.  1T6. 

Saunders  v.  Mullen,  88  Iowa,  728  ($70(>— trespass). 

Swartzel  v.  Dey,  8  E^an.  244  ($2,Q00-«lander). 

Union  Pac.  R.  Go.  v.  Milllken.  8  Kan.  047  ($10.00(^ 
— employ^,  loss  of  right  hand). 

Missouri,  K.  ft  T.  R.  Co.  v.  Weaver,  18  E[an.  45$» 
($5,000— passenger  ejected). 

Kansas  Pac.  R.  Go.  v.  Peavey,  28  Kan.  168, 44  Am» 
Rep.  630, 84  Kan.  472  ($6.500— in  Jury  causing  loss  or 
thumb  and  finger;  $8,000,  first  trial,  $10,000.  seoonA 
triaL  $8,600.  third  trial). 


1894. 
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$13,500.  The  coart  required  the  plaintiff  to 
remit  $2,500,  and  upon  that  condition  over- 
ruled the  motion  for  a  new  trial.  That  the 
▼eidict  was  large,  there  is  no  question.  The 
hand  injured  was  the  left.  Plaintiff  was 
thirty  years  of  age  at  the  time,  and  had 
been  a  railroad  brakeman  for  thirteen  years. 
After  the  injury  he  was  taken  to  the  hospital, 
and  his  hand  amputated.  He  was  then  sent 
to  Sedalia,  to  the  company's  hospital,  where 
he  remained  for  twenty -scYen  days.  He 
stated  that  his  arm  was  of  no  use  to  him ; 
was  cold  all  the  time  in  winter,  and  bothered 
him  all  the  time.  The  case  is  free  from 
malice  or  wanton  misconduct  on  the  part  of 
the  servants  of  defendant.  There  was  very 
little  evidence  as  to  the  plaintiff's  present 
or  former  capacity  for  labor,  and  none  as  to 
the  amount  of  his  ordinary  wages  or  earn- 
ings, either  before  or  after  the  accident,  or 
to  show  that  he  was  not  in  good  health. 
Kor  did  it  appear  how  long  he  was  laid  up, 
and  incapacitated  for  labor,  nor  the  amount 
of  his  medical  or  other  expenses.  In  Murray 
V.  Hv(fson  Biver  R.  Co.,  47  Barb.  196,  the 
plaintiff,  who  was  a  cooper  by  trade,  and  by 
occupation  a  driver  or  teamster  in  the  em- 
ploy of  a  brewer,  received  personal  injuries 


resulting  in  the  loss  of  a  hand,  for  which  he- 
received  a  verdict  for  $8,000;  and  it  waa 
held  that  the  verdict  should  be  set  aside,  for 
excessive  damages,  and  a  new  trial  granted, 
unless  the  plaintiff  would  reduce  such  dam> 
ages  to  the  sum  of  $6,000.    In  Union  Pete. 
R,  Co.  V.  Miiliken,  8  Kan.  647,  ~an  actioik 
for  injuries  to  the  person,  where  Uie  only 
permanent  disability  was  the  loss  of  a  hand, 
and  where  there  was  neither  lengthened  sick- 
ness nor  extraordinary  suffering, — a  verdict 
of  ten  thousand  dollars  was  hela  to  be  exces- 
sive.   Under  the  authorities  cited,  and  the- 
circumstances  disclosed  by  the  evidence  in 
this  case,  we  think  the  damages  allowed  for 
the  injuries  still  excessive,   and  that  th» 
judgment  should  be  reversed  and  cause  re- 
manded on  the  ffround  of  excess!  ve  damages* 
unless  plaintiff  will  remit  $3,000  within 
thirty  days.     All  of  this  division  concur, 
except  as  to  the  remittitur,  upon  which  there- 
is  a  difference  of  opinion,  in  consequence  of 
which  the  case  is  transferred  to  the  court  iih 
bane.^ 

Mr.  Elijah  Robinson  for  appellant. 
Mes9ri.  Beebe  Sb  Watson  and  F.  W.. 
Randolph  for  respondent. 


Kansas  City,  W.  &  N.  W.  B.  Go.  v.  Ryaa,  48  Kan. 
1;  Kansas  City,  W.  &  N.  W.  B.  Go.  v.  Fisher,  Id.  17; 
Kansas  City.  W.  ft  K.  W.  R.  Oo.  v.  Whltaker,  Id.  19 
(|lfi«aS^-ooDdem]iation). 

Atchison,  T.  A  8.  F.  R.  Go.  v.  Gone,  87  Kan.  667 
(where  $saO0O  damages  were  given  to  passenger  for 
kw  of  right  leg  below  knee,  and  fracture  of  skull 
and  remittitur  of  $26,000  in  court  below). 

Sfeeinbuohel  v.  Wright,  48  Kan.  807  (where  $4,000 
damages  were  given  for  slander,  and  a  remittitur  of 
$3,600  entered  below). ' 

BeU  V.Morse, 48  Kan.  (Xn  (where  $1,000 damages 
were  awarded  for  malicious  prosecution  and  remit- 
titur had  been  required  In  court  below  for  $600). 

Standard  Oil  Go.  v.  Tlemey,  14  L.  R.  A.  (S77,  93 
Ky.  807  ($25.000— personal  Injury,  face  burned). 

Louisville  &  N.  a.  Co.  v.  Long,  16  Ky.  L.  Rep.  199 
<$sai|000- persona]  injuries  to  passenger,  deafness 
and  eyes  affected). 

GovlngtoD  ft  C.  Street  R.  Go.  v.  Ware,  84  Ky.  207 
($4,000— fracture  of  small  bone  of  leg). 

Louisville  Southern  R.  Go.  v.  Mlnogue,  00  Ky.  800 
($10,000— passenger,  partial  paralysis  of  one  leg). 

Louisville  ft  N.  R.  Go.  v.  Foley.  15  Ky.  L.  Rep.  17 
($&,00Q— brakeman,  loss  of  two  fingers). 

Louisville  ft  N.  R.  Go.  v.  Law,  14  Ky.  L.  Rep.  850 
f$S,000— brakeman,  loss  of  thumb). 

Louisvlile  ft  N.  R.  Go.  v.  Wilsey,  6  L.  R.  A.  866,  U 
Ky.  I*  Rep.  419  ($2,500r-paflBenger  ejected). 

In  Duncan  v.  Flnnyhom,  Sneed  (Ky.)  802,  it  was 
nid  that  there  Is  no  certain  measure  for  the  court 
to  ascertain  damages  in  cases  of  torts.  But  in 
Louisville  ft  N.  R.  Go.  v.  Fox,  11  Bush,  486,  without 
referring  to  this  case,  in  passing  on  a  verdict  of 
$3,500  given  a  passenger  for  loss  of  a  leg  by  the  cars 
the  court  of  appeals  referred  to  the  bill  of  rights 
gnnttng  the  light  of  trial  by  Jury  **8ubJeot  to  such 
Hmltations  as  may  be  authorised  by  the  constitu- 
doo,"  also  artlde  4  providing  appellate  Jurisdiction, 
and  the  GlvU  Gode,  section  909,  providing  for  a  new 
trisl  f  cir  ezoessive  damages;  and  held  that  it  bad 
the  power  to  reverse  an  order  overruling  a  motion 
for  a  new  trial,  although  never  before  exercised  In 
an  action  for  a  personal  injury. 

Sletta  V.  Great  Northern  R.  Gow  68  Minn.  841  ($4,- 
in^-section  hand,  broken  leg>. 

Gunderson  v.  Northwestern  Elevator  (3o.  47 
Kinn.  tti  ($6,000  dan  ages  were  reduced  by  court  be- 


low  to  $8,000-chlld  six  and  a  half  years  old  killed 
by  machinery). 

McLean  v.  Chicago,  8t  P.  M.  ft  0.  R.  Go.  60  Minn. 
485  ($260— passenger  ejected). 

Ingraham  v.  Russell,  8  How.  (Bliss.)  804  ($2;BOO— 
breach  of  warranty). 

Alabama  ft  y.&  Go.  v.  Gibbs  (Miss.)  March  201,. 
1806  ($600— passenger  ejected). 

Alabama  ft  Y .  R.  Go.  v.  Puroell,  00  Miss.  662  ($600- 
— delaying  lady  passenger— personal  discomfort). 

In  New  Orleans,  J.  ft  G.  N.  R.  Go.  v.  Statham,  4St 
Miss.  607,  07  Am.  Dea  478,  where  $8,276  damages- 
were  given  against  a  carrier  for  taking  a  passenger 
beyond  his  station,  the  court  said  that  it  would 
protect  a  party  from  such  a  verdict,  where  it  is^ 
manifestly  the  result  of  prejudice  or  bias,  an(^ 
grant  a  new  trial. 

Vanch  v.  Hall,  8  N  J.  L.  678  ($400-«lander  charge 
ing  felony). 

Bllsworth  V.  Gentral  R.  Go.  84  N.  J.  L.  96  ($2,000— 
damages  to  land). 

Paulmier  v.  Erie  R.  Go.  84  N.  J.  L.  161  ($8,000- 
death  of  fireman). 

Reuck  V.  McGregor,  88  N.  J.  L.  70  ($8,000- false- 
Imprisonment). 

Berry  v.  Vreeland,  81 N.  J.  L.  188  ($800-trespa8s). 

Thompson  v.  Morris  Ganal  ft  Bkg.  Go.  17  N.  J.  L» 
480— damages  to  land). 

Simpson  V.  Pitman.  13  Ohio,  385  ($860— slander  and« 
llbeli. 

NashviUe  ft  a  R.  Go.  v.  Smith,  6  Heisk.  174  ($10.- 
000-deatb). 

Louisville  ft  N.  R.  Go.  v.  Stacker,  86  Tenn,848i 
($18,000— passenger^B  death). 

Moore  v.  Burchfleld,  1  Heisk.  808  ($8,000— tres- 
pass). 

Newport  News  ft  M.  Y.  R.  Go.  v.  Grlifin,  9$" 
Tenn.  094  ($900— failure  to  deliver  telegram). 

But  In  Tennessee  <>>al  ft  R.  Go.  v.  Roddy,  86  Tenn. 
400,  where  $6,400  damages  were  given  for  death  of 
an  engineer  on  railroad  and  a  remittitur  required- 
below  of  $8,000  and  declined,  and  a  new  triai 
granted,  and  verdict  of  $8,000  given,  the  court  says^ 
where  dissatisfaction  of  the  trial  Judge  with  the* 
verdicts  appears  in  the  record  the  supreme  court 
will  grant  a  new  trial,  but  this  does  not  apply  in  i 
action  for  personal  torts. 
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Black*  J.,  delivered  the  opinion  of  the 
court: 

The  opinion  heretofore  filed  in  this  case  is 
now  approved  by  court  in  bane.  The  only 
question  calling?  for  further  discussion  is  the 
one  raised  by  the  objection  that  the  damages 
arc  excessive.  The  claim  of  the  defendant 
is  that  when  the  court  has  reached  the  con- 
clusion that  the  damages  are  excessive  the 
judgment  should  be  reversed,  and  a  new  trial 
ordered,  while  the  plaintiff  insists  the  court 
should  indicate  the  excess,  and  allow  him  to 
remit  it,  and  take  a  judgment  of  affirmance 
for  the  residue.  There  is  certainly  much 
conflict  in  the  authorities  on  this  question 
of  practice.  It  is  believed  a  review  of  all 
of  them  will  accomplish  no  good  at  this  time. 
Special  mention  will  be  made  of  a  few  re- 
cent decisions  only. 

Belt  V.  Latoes,  L.  R.  12  Q.  B.  Div.  856, 
was  heard  in  the  court  of  appeals  in  1884. 
It  was  an  action  for  libel.  Brett,  M.  i?., 
said  :  ''The  first  point  in  this  case  is  a  pure 
point  of  law,  namely,  whether  the  judgment 
of  the  majority  of  the  divisional  court  can, 
in  law,  stand  as  it  is,  if  the  verdict  cannot 
otherwise  be  impeached,  it  being  founded  on 
the  consent  of  Uie  plaintiff  alone  that  the 


amount  of  the  damages  should  be  reduced 
from  £5,000  to  £500.  In  my  opinion  such 
judgment  can  stand.  Where  the  complaint 
is  only  that  the  damages  are  excess!  vei  and 
the  verdict  cannot  be  otherwise  impeached, 
and  it  is  a  case  where  the  plaintiff  is  en- 
titled to  substantial  damages,  the  court  has 
power  to  refuse  a  new  trial,  without  the  con- 
sent of  the  defendant,  on  the  plaintiff's  con- 
senting to  the  amount  of  the  damages  being 
reduced  to  such  an  amount  as,  if  it  had  been 
given  by  the  jury,  the  court  would  not  have 
considered  excessive.  It  has  been  argued 
that  this  cannot  be  Uie  right  rule,  because  it 
is  said  that  if  the  damages  are  excessive  the 
court  must  come  to  the  conclusion  that  the 
verdict  is  wrong,  and  the  inevitable  result 
of  that  must  be  a  new  trial.  But  the  couit 
is  asked  to  exercise  its  discretionary  power, 
and  to  say  that  the  jury  have  given  larger 
damages  than  they  ought  to  have  given. 
The  court  does  not  give  damages,  but  it  only 
says  that,  if  the  jury  had  given  a  sum  which 
was  a  part  of  what  they  had  given,  the  court 
would  not  have  been  dissatisfied. 
I  have  not  the  least  doubt  that  where,  as  in 
the  present  case,  the  jury  have  given  dam- 
ages which  are  challenged  only  as  being  too 


Weetem  U.  Tele^.  Co.  v.  Hounrbton,  16  :L.  B.  A, 
129.  82  Tex.  681  ($4.60&-failo  re  to  deliver  teleflrrams). 

Western  U.  Teleg.  Co.  r.  Evans,  1  Tex.  Civ.  App. 
287  ($6,00U— failure  to  deliver  telegram). 

Western  U.  Teieg.  Co.  v.  Finer,  1  Tex.  Civ.  App. 
4ni  (S4,760— failure  to  deliver  telefrram). 

Texas  &  P.  K.  Co.  v.  Florenoe  (Tex.  App.)  Dea  12, 
1888  ($800— oarryin^r  pusaenger  past  station). 

Gulf,  C.  &  8.  F.  R.  Co.  V.  Ryan,  March.  28, 1860 
<$60— purtinff-  passenfirer  off  at  a  wrongr  btation). 

Pullman  Palace  Cor  Co.  v.  Fowler,  6  Tex.  Civ. 
App.  766  ($1,600  for  refusal  to  permit  a  Pullman  car 
passenger  to  occupy  berth  In  the  day-time). 

Howe  V.  Gibson,  8  Tex.  Civ.  App.  868  (passenger 
let  off  before  reaching  station). 

Howe  V.  Oliver  (Tex.)  May  4,  1888  ($000— woman 
fmsseiiger  let  off  before  reaching  station). 

Texas  &  P.  B.  Co.  v.  Doherty  (Tex.)  Nov.  8, 1880 
($200— injury  to  passenger  on  street  railroad,  out  in 
lip). 

Sabine  ft  B.  T.  R.  Co.  v.  Ewlng,  1  Tex.  Civ.  App. 
681  ($90.000— fireman  wounded  on  neok,  ear,  should- 
er, broken  Jaw,  cross  eye,  shoulder-blade  exposed, 
loss  of  arm). 

Gulf.  C.  &  S.  F.  R.  0>.  V.Johnson,  ITex.  Cfv. 
App.  108  ($18,000— death  of  brakeman). 

International  &  G.  N.  R.  (]k).  v.  Underwood,  64 
Tex.  463  ($16,000— passenger  scalded;. 

Fordyoe  v.  Moore  (Tex.)  March  80, 1888  ($10,000— 
passenger  injured  on  hip,  back,  knees,  and  head). 

International  &  G.  N.  R.  Co.  v.  Telephone  ft  Tele- 
graph 0>.  68  Tex.  277  ($200  actual  damages  and 
$10,000  exemplary  damages  for  trespass). 

Texas  ft  P.  R.  Co.  v.  Morin,  66  Tex.  Ib8  ($7,860— 
child  in  railroad  accident,  amputation  of  leg, 
shoulder-blade  broken). 

Campbell  v.  Cornelius  (Tex.)  May  18, 1883  ($7,800— 
personal  injury  to  party  seventy-four  years  old). 

Willis  V.  McNeill,  67  Tex.  466  ($12,000  exemplary 
damages,— attachment;  $1,084,  actual  damages). 

Tynberg  y.  Cohen,  76  Tex.  408  ($160actual.$10,000 
•exemplary— attachment). 

Hughes  V.  Brooks.  88  Tex.  378  ($1,600  for  attach- 
ment, remittitur  of  $400  below,  held  an  admission 
of  excessive  amount  and  that  court  oould  not  fix 
it). 

Gulf.  C.  ft  &  F.  R.  Go.  V.  Gk>rdon,  70  Tex.  80 
($25,000  actual,  and  $16,827  exemplaryi  for  personal 
S6  L.  R.  A. 


injury  to  railroad  engineen  remittitur  below  of  an 
exemplary  and  $1,827  actual  damages  held  not  to 
cure  passion  and  prejudice). 

Beveridge  v.  Welch,  7  Wis.  465  ($500  damages  for 
wrongful  detention  of  goods  by  sheriff  for  sixteen 
days,  the  goods  valued  at  $6,000). 

Heddlee  v.  Chicago  ft  K.  W.  R.  Co.  74  Wis.  289 
($30,000— both  legs  amp utated  by  train).  The  oourt 
refused  to  name  the  excess,  as  the  lower  court  baa 
a  much  broader  discretion  in  such  matters,  but 
granted  a  new  trlaL 

Patten  v.  Chicago  ft  K.  W.  R.  Co.  8S  Wis.  6S4 
($2,588— passenger  injured  on  depot  platform,  the 
oourt  Indicating  that  over  $1,200  would  be  excess- 
ive). 

Bass  V.  Chicago  ft  N.  W.  R.  Co.  42  Wis.  654. 24  Am. 
Rep.  487,  36  Wis.  460,  17  Am.  R4'p.  485,  88  Wis.  896 
($4.600— assault  on  passenger  by  brakeman;  second 
trial). 

Spicer  V.  Chicago  ft  N.  W.  R.  Co.  28  Wis.  680 
($3,700— mall  agent  injured,  sprained  ankle). 

Union  Pao.  It.  Co.  v.  House,  1  Wyo.  27  r$10,09>— 
passenger,  compound  fracture  of  log). 

Green  v.  Southern  Exp.  Co.  41  Ga.  615  ($S,00m- 
false  imprisonment;  new  trial  granted  bolow). 

Central  R.  ft  Bkg.  Co.  v.  Strickland,  80  Ga.  681 
($1,600— passenger  ejected  from  train). 

Chattanooga,  R.  ft  C  R.  Co.  v.  Lyon.  15  L.  R.  A. 
867,  88  Ga.  16  ($2,000— passenger  let  off  at  wrong 
station). 

Central  Railroad  ▼.  Smith,  78  Ga.  208  ($10.000— per. 
son  injured  transferring  from  depots). 

Southwestern  Railroad  v.  Singleton,  66  Ga.  288 
($14.888— passenger^s  leg  broken). 

In  Broach  v.  King,  28  Ga.  600,  it  was  said:  **We 
do  not  doubt  the  power  of  the  court  and  the  duty 
of  the  oourt  to  grant  new  trials  in  cases  of  slander, 
on  the  ground  of  excessive  damages.  A  strong 
case  must  nevertheless  be  made  out.'* 

As  in  Lang  v.  Hopkins,  10  Ga.  87,  in  a  suit  to  re- 
cover support,  it  was  said  that  where  the  case  is 
fairly  submitted,  as  Judges  we  are  not  authoriaed 
to  substitute  our  conjecture  or  apprehension  for 
the  determination  of  the  Jury,  but  a  new  trial 
would  be  granted  if  damages  were  flagrantly  ex- 
cessive. 

And  in  Hazzard  v.  Savannah,  77  Qtu  54, 78  Ga.  806, 
74  Ga.  877,  where  $8,000  damages  were  glveo  the 
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large,  the  court  Has  \>ower  to  say  that  if  the 
jury  bad  given  leas,  as  £500,  and  not  £5,000, 
the  court  could  have  considered  such  dam- 
ages not  excessive,  and  therefore  to  say,  if 
the  plaintiff  will  consent  to  the  verdict  be- 
ing for  that  amount,  the  defendant  will  really 
have  no  niBvance.  I  see  nothing  in  prin- 
ciple against  reducing  the  damages  under 
sach  circumstances,  and  it  has  certainly,  for 
years,  been  the  invariable  practice  of  the 
courts  tu  do  so. "  For  a  long  time  the  rule 
in  Wisconsin  was  that  contended  for  by  the 
defendant  in  this  case,  but  it  was  much  mod- 
ified by  the  recent  case  of  Baker  v.  Mo/dUon^ 
62  Wis.  150,  which  was  a  personal  damage 
suit.  There  had  been  three  verdicts,— one 
for  $3,000,  one  for  $3,500,  and  the  last  for 
$6,000.  The  supreme  court  allowed  the 
plaintiff  to  remit  $2,500,  and  take  an  affirm- 
ance for  $3,500.  Lyon,  J.,  in  speaking  for 
the  court,  alludes  to  the  fact  that  the  appel- 
late courts  of  many  of  the  states  have  adopted 
the  practice  of  indicating  the  excess,  and 
giving,  or  directing  the  trial  court  to  give, 
the  plaintiff  the  option  to  remit  such  excess, 
and  take  an  affirmance  for  the  residue.  He 
tben  uses  the  following  language:  ^The 
main  ground  upon  which  ihe  rule  of  Potter 


▼.  Ohieaflo  d  N.  TF.  A  Oo.,  22  Wis.  616,  is 
rested,  is  that,  if  the  court  assumes  to  fix  a 
sum  for  which  the  plaintiff  may  have  judg- 
ment, it  thereby  usurps  the  functions  of  the 
jury.  Certainly,  the  usurpation  is  the  same 
if  the  trial  court  does  the  same  thing.  Tet 
the  right  of  the  trial  court  to  allow  the  plain- 
tiff to  remit  the  excess,  and  then  give  him 
judgment  for  the  residue,  is  almost  univer- 
sally recognized ;  and,  so  far  as  we  are  ad- 
vised, such  has  always  been  the  practice  in 
this  state.  .  .  .  All  that  we  now  do  is 
to  make  the  rule  of  Pioiter  v.  Chicago  A  N, 
W.  B.  Co,  sufficiently  elastic  to  enable  the 
court,  in  a  proper  case,  to  relieve  the  plain- 
tiff from  the  delay  and  expense  of  another 
trial,  when  the  only  fault  in  the  verdict  is 
that  it  gives  him  too  large  an  amount.  If 
other  material  errors  have  been  committed, 
prejudicial  to  the  defendant,  or  if  there  is 
reasonable  ground  for  belief  that  the  jury 
were  moveo  by  improper  motives,  or  led  as- 
tray by  ignorance,  or  if  any  other  ground 
exist  satisfactorv  to  the  court,  a  new  trial 
will  be  orderea.     In  the  present  case  the 

f^ain tiff's  right  of  action  has  been  estab- 
ished  by  a  verdict  which  is  free  from  e:Tor 
affecting   puch  Tierht.      The    i"rv    b.^n^-h-'v 


first  time,  $3,700  the  second, land  $1,400  the  tbird, 
for  an  Injury  from  a  sidewalk,  it  was  said  that 
there  must  be  a  limit  to  ^rantinsr  new  trials  or  else 
it  will  oust  the  Jury  of  its  oonstltutiODal  preroga* 
tire. 

Parsons  v.  Missouri  Paa  R.  Co.  M  Mo.  £86  ($S,00O 
^eath  of  brakeman). 

Goetz  V.  Ambs.  22  Mo.  170. 27  Mo.  28  ($2.000— as- 
sault and  battery). 

Hickman  v.  Missouri  Fac.  R.  Ck>.  28  Mo.  App.  844 
<|2.2G0- causing  death  of  minor). 

Hurt  V.  St.  Louis,  I.  M.  &  &  B.  Go.  94  Mo.  255 
^SOO— passenger's  leg  and  toee  amputated). 

Haynes  v.  Trenton,  106  Mo.  123  (where  damages 
were  given  for  injury  to  leg  from  defective  side- 
walk and  remittitur  had  been  required  of  $1,600). 

Maiaball  v.  St.  Louis,  K.  C.  ft  N.  R.  Ck>.  78  Mo. 
QO  ($1,000.  for  taking  passenger  beyond  station:  re- 
mittitur of  $260  entered  below). 

Where  a  fireman  on  a  railroad  was  injured  and  a 
new  trial  was  refused  below,  the  supreme  court 
said:  ''Any  interference  by  this  court  would  be 
an  usurpation  of  the  province  of  the  Jury."  Dale 
▼.  St.  Louis,  K.  C.  &  N.  B.  Ck>.  68  Mo.  46a 

And  where  $ia000,  $12,000,  $10,000.  were  success- 
ively given  for  injury  to  brakeman  having  his  leg 
amputated  it  was  said:  *'That  the  court  could  not 
with  propriety  say  the  damages  were  excessive.** 
Porter  v.  Hannibal  &  St.  J.  R.  Ck>.  71  Mo.  88, 86  Am. 
fiep.454. 

But  eee.  as  affecting  these,  the  main  case  of  Bub- 
nici  V.  Mzssoimi  Pag.  R.  Go. 

And  in  an  action  of  libel  the  court  said:  **Tbe 
rule  is  weU  settled  that  in  actions  of  this  kind  a  new 
trial  will  not  be  granted  for  this  reason  (ezoeesive 
damages).**  **Tt  is  the  special  province  of  the  Jury 
to  decide  such  damages  under  instruction  from  the 
court."    Lowe  v.  Herald  Co.  6  Utah,  175. 

Id  Michigan  It  has  been  broadly  declared  that  the 
supreme  court  will  not  review  the  question  of  ez- 
eesive  damages  by  granting  a  new  trial,  as  In 
Brushaber  v.  Stegemann,  22  Mich.  266  ($200--fa]se 
imprisonment). 

HuDD  V.  Michigan  Cent.  U.  Go.  7  L.  R.  A.  600,  78 
Mich.  518  ($7,575-employ6  killed  by  oars). 

Coots  V.  Detroit,  5  L.  B.  A.  815,  75  Mich.  688— but 
tbls  is  e  videntiynot  intended  to  deny  the  right  to  re- 
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verse  for  an  allowance  of  damages. which  ig.demon- 
strably  excessive. 

In  Chicago  &  N.  W.  R,  Go.  v.  Bayfield,  37  Mich. 
805,  a  verdict  of  $8,400  for  death  of  an  employ^  of 
feeble  intellect  was  held  ezcesssive  on  appeal  on 
the  ground  that  it  was  more  than  the  pecuniary 
damages  proved,  which  were  all  that  the  statute 
allowed. 

And  Id  Haggerty  v.  Flint  ft  P.  M.  R.  Co.,  58  Mich 
866,  60  Am.  Rep.  801,  $1,500  for  expulsion  from  cars 
on  change  of  car  onto  another  track  and  change 
of  conductors,  was  held  excessive  where  the  actual 
pecuniary  damages  did  not  possibly  exceed  $100; 
and  the  court  also  holds  that  there  was  nothing  to 
show  that  the  conductor  who  took  the  money  was 
an  authorized  agent  to  collect  fare  to  the  destina- 
tion, and  plaintiff  had  no  cause  of  action  what- 
ever. 

80  in  Balch  v.  Grand  Rapids  ft  L  R.  Co.,  67  Mich. 
804,  where  a  verdict  of  $4,000  was  given  against  a 
railroad  for  killing  a  man  sixty-flve  years  old,  who 
contributed  about  $800  a  year  to  his  family,  the 
court  said  that  the  verdict  ought  not  to  have  ex- 
ceeded $2,400  based  on  the  present  value  of  $800 
for  his  expectancy  in  life,  and  the  Jury  must  have 
been  misled  and  left  in  the  dark  as  to  the  method 
of  ascertaining  the  present  value  by  instruction 
of  the  court,  and  as  the  court  could  not  account 
for  such  a  verdict,  a  new  trial  was  granted. 

In  Hovey  v.  Brown,  60  N.  H.  114,  in  an  action  for 
deceit  in  sale  of  land,  the  court  said  to  set  aside  a 
verdict  as  excessive  it  must  be  the  result  of  par- 
tiality, passion,  or  prejudice  or  mistaken  view  of 
merits,— citing  Belknap  v.  Boston  ft  M.  Bailroad, 
49  N.  H.  858,  which  see  under  ^^Requirino  remit' 
titiir.**  But  this  objection  does  not  present  any 
question  of  law.  Such  questions  of  fact  are  to  be 
determined  at  the  trial  term. 

And  in  Merrill  v.  Perkins,  61  N.  H.  268,  in  action 
of  case  for  injuring  house,  where  the  damages 
were  claimed  to  be  excessive,  the  court  said:  'The 
defendants*  motion  raises  a  question  of  fact  to  be 
determined  at  the  trial  term,  and  the  case  shows 
no  error  of  law.** 

In  a  case  where  injury  was  caused  by  defective 
highway,  the  court  said:  ^The  court  cannot  sut>- 
stltute  its  own  sense  for  what  would  be  the  proper 
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awarded  him  too  Urge  damages.  Other  ver- 
diets  indicate  the  sum  he  ought  to  recover. 
We  do  Dot  hesitate  to  give  him  the  option 
to  take  his  judgment  for  the  proper  sum, 
and  thus  end  the  litigation."  The  following 
cases  will  show  that  the  trend  of  modern 
judicial  opinion  is  in  the  same  direction: 
Musouri  Fac  R.  Co,  ▼.  Ihoyer,  86  Kan.  68- 
74 ;  Black  v.  CarroUUm  H.  Co,  10  La.  Ann. 
88-39,  68  Am.  Dec.  586 ;  Mortimer  ▼.  Thomas, 
28  La.  Ann.  165;  Belknap  t.  Boeton  dk  M, 
Railroad,  49  N.  H.  858-874;  Murray  y. 
Hudson  River  R.  Oo,,  47  Barb.  196-205,  48 
N.  Y.  655;  8  Sedgw.  Damages,  8th  ed. 
g  1822,  and  cases  cited.  In  Loyd  ▼.  Hanni- 
bal d  St.  J.  R.  Co.,  58  Mo.  514,  the  plaintiff 
was  allowed  to  remit  in  the  trial  court,  and 
the  remittitur  there  entered  was  held  to  be  a 
valid  answer  to  the  objection  that  the  dam- 
ages awarded  were  excessive.  A  like  objec- 
tion was  overcome  by  entering  a  remittitur 
in  this  court  in  the  following  cases,  all  of 
which  were  personal  damage  suits :  Waldfiier 
T.  Hannibal  db  8t,  «/.  R.  Co.  87  Mo.  87 ;  Smith 
V.  Wabash,  St.  L.  A  P.  R.  Co,  92  Mo.  874. 
If,  as  these  cases  hold,  the  plaintiff  can  avoid 
the  objection  that  the  damages  are  excessive 
by  remitting  a  part  of  the  judgment,  of  his 


own  volition,  no  good  reason  can  be  seen 
why  this  court  may  not  indicate  the  excess, 
and  then  allow  the  plaintiff,  if  he  desires  to 
do  so,  to  take  an  affirmance  for  the  balance. 
Indeed,  this  course  was  pursued  in  Fumi^ 
V.  Missouri  Pae,  R.  Co,,  102  Mo.  456,  where 
there  was  a  verdict  for  $15,000,  which  waa 
deemed  excessi've,  and  the  court  left  it  to  the 
plaintiff  to  remit  $5,000,  or  submit  to  a  new 
trial.  If  these  cases  are  to  be  respected, — 
and  they  have  never  been  overruled, — they 
settle,  this  much,  at  least:  that  this  court 
will,  in  a  proper  case,  where  the  only  valid 
objection  is  that  the  damages  are  excessive, 
direct  the  plaintiff  to  remit  the  excess.  It 
is  true  that  some  observations  of  a  contrary 
import  were  made  in  the  late  case  of  Chirley 
V.  Missouri  Poo.  R.  Co,,  104  Mo.  238,  but  in 
that  case  there  was  error  in  the  instructions, 
so  that  the  judgment  could  not  have  been 
affirmed,  had  the  plaintiff's  request  to  remit 
been  granted. 

An  argument  pressed  upon  our  considera- 
tion in  this  case  is  this :  That,  if  this  court 
has  the  right  and  power  to  reduce  the  dam- 
ages when  excessive,  it  has  the  right  and 
power  to  increase  them  when  inadequate. 
We  do  not  see  the  force  of  this  line  of  argu- 


verdlct  of  the  Jury;**  a  mere  difference  of  Jadfirment 
is  not  sufficient  as  parties  are  entitled  to  a  Judff- 
ment  of  the  jury,  and  a  new  trial  will  not  be 
granted  unless  it  is  apparent  that  the  Jury  acted 
under  bias,  prejudice,  or  Improper  influence  or 
mistake.  ($1,400  damaeres  were  given  for  personal 
injury  from  defective  side  v^alk)  Jacobs  v.  Bangor, 
16  Me.  187. 88  Am.  Dec  662;  KimbaU  v.  Bath,  88  Me. 
222, 61  Am.  Deo.  248. 

Boyd  V.  Brown,  17  Pick.  458  ($1,075.67— trespass). 

In  Shaw  v.  Boston  &  W.  R.  Corp.,  8  Gray,  45, 
where  $22,250  damages  were  awarded  for  personal 
Injury  from  laJlroad  accident,  it  was  said:  ^There 
is  no  Instance  imown  of  a  third  verdict  having 
been  set  aside,  on  the  ground  of  excessive  dam- 
ages.** 

Hawkins  v.  FrontStreet  Cable  R.  Co.,  16  L.  R.  A. 
808, 8  Wash.  502,  was  a  case  of  injury  to  a  woman 
passenger  by  a  street- car  collision  with  a  wagon 
causing  premature  birth  to  her  ohUd,  where  her 
condition  was  not  known  to  the  company.  The 
ease  was  reversed  on  the  ground  that  death  of  the 
child  evidently  cut  some  figure  in  the  verdict,  al- 
though the  court  states  that  if  the  size  of  the  ver- 
dict was  the  only  ground  of  objection  it  would  not 
be  reversed.  The  amount  of  the  verdict  is  not 
stated. 

4.  New  York  eases, 

••  Requiring  remittitur. 

On  the  question  of  the  power  and  praotioeof  the 
general  term  to  review  the  verdict  on  the  ground 
of  excessive  damages  and  require  a  remittitur  or 
grant  a  new  trial,  there  has  been  much  oonJlict  of 
decisions. 

In  Cassin  v.  Delany,  88  N.  Y.  178  (1868),  where  a 
judgment  of  $1,000  for  malicious  prosecution  in  a 
case  tried  before  a  referee  was  reduced  by  the 
general  term  to  $250,  the  court  of  appeals  claimed 
that  the  right  to  reduce  had  never  been  applied  to 
damages  for  a  tort.  But  see  Holmes  v.  Jones, 
infra. 

And  where  the  general  term  of  the  superior 
court  allowed  a  counterclaim  deduction  for  dam- 
ages, this  was  held  to  be  error  as  invading  the 
province  of  the  jury.  Moflet  v.  Sackett,  18  N.  Y. 
622. 


And  'again  it  was  held  that  the  suprenoe  court 
could  not  make  a  reversal  conditional  on  a  remit- 
titur of  a  part  of  the  amount  found  as  damagea 
on  a  contract  by  a  referee  where  such  oourt  had 
decided  there  was  error  affecting  the  whole  judg- 
ment. The  cases  in  tort  intimating  power  to  re- 
quire a  remittitur  were  said  not  to  apply  to  any 
other  cases.    Whitehead  v.  Kennedy,  69  N.  Y.  462. 

And  that  the  general  term  could  not  review  ex- 
cessive damages,  was  held  in  Alfaro  v.  Davidson^ 
8  Jones  &  8. 89,  and  Sloan  v.  New  York  Cent.  &  H» 
R.  R.  Co.  1  Huh,  640. 

So  it  was  held  that  N.  Y.  Code,  section  1817,  does 
not  authorize  a  reduction  by  the  general  term  of 
a  judgment  for  malicious  prosecution,  and  the 
court  decided  that  a  reduction  of  $8,500  to  $1,800 
was  error.    Thaule  v.  Krekeler,  17  Hun,  838. 

And  the  marine  court  at  general  term.  In  requir- 
ing a  judgment  for  $400  for  broker^s  commission' 
to  be  reduced  to  $175,  erred  as  it  usurped  the  func- 
tions of  the  jury.    Burling  v.  Gunther,  63  How. 
Pr.68. 

And  the  general  term  of  the  New  York  olty  court 
has  not  the  power  to  reduce  the  damages  in  a  case 
of  malicious  prosecution  and  enter  judgment  for 
the  amount,  as  the  appellate  court  cannot  deter- 
mine disputed  questions  of  fact.  Grumiell  v.  Hill.. 
14  Daly,  400. 

But  in  Holmes  v.  Jones,  121  N.  Y.  461,  reversing 
60  Him,  845,  on  another  point  where  $5,000  were 
awarded  for  libel  it  was  held  that  the  general  tem> 
of  the  supreme  court  had  the  power  either  in  libel 
or  in  cases  of  negligence  to  grant  a  new  trial  un- 
less a  remittitur  was  entered  (here  $3,000),  citing 
Murray  v.  Hudson  River  R.  Co,  48  N.  Y.  656  (in 
which  the  court  of  appeals  gave  no  opinion,  but 
affirmed  the  case  below),  and  Laning  v.  New  York 
Cent.  &  H.  R.  R.  Co.  infra,  and  Whitehead  v.  Ken- 
nedy, eufpra.  This  case  in  121  N.  Y.  is  the  last  de- 
cision of  the  court  of  appeals  on  that  question, 
and  while  it  does  not  mention  the  former  deoisiona 
it  may  be  considered  as  overruling  Oassin  v.  De- 
lany, sicpro. 

Also  in  the  following  cases  the  power  to  require 
a  remittitur  has  been  exercised: 

CoUlns  V.  Albany  ft  8.  R.  Co.  12  Barb.  488  ($U,000 
—amputation  of  part  of  foot;  remittitur  required 
of  $6,000). 
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ment.  In  one  case  the  court  Bimply  says  the 
Judgment  may  stand  for  apart  of  the  amount 
TouDd  by  the  jury,  while  in  the  other  caae  it 
would  add  something  never  within  the  terms 
of  the  verdict. 

If  it  can  be  seen,  and  fairly  said,  the  jur^ 
^ve  the  excessive  verdict  by  reason  of  prej- 
udice, passion,  or  any  other  improper  mo- 
tive, a  new  trial  should  be  awarded ;  for  the 
inference  would  be  a  fair  one  that  the  find- 
ing for  the  plaintiff  was  also  brought  about 
by  improper  influences  and  this  is  especially 
-80  who-^  there  is  any  doubt  as  to  the  right  of 
the  plaintiff  to  recover.  Indeed,  the  verdict 
may  be  so  large,  and  out  of  all  reason,  as 
of  itself  to  furnish  sufficient  evidence  that 
it  was  the  result  of  passion,  or  some  other 
improper  influence.  But  it  does  not  follow 
that  a  verdict  is  necessarily  the  result  of 

{rejudice  or  passion  because  it  is  excessive, 
t  might  just  as  well  be  said  that  the  mis- 
takes made  by  appellate  judges  are  the  ofif- 
springs  of  prejudice.  Jurors,  like  other 
persons,  may,  and  often  do,  err,  though  con- 
scientious in  the  discharge  of  their  duties. 
Oommon  experience  teaches  us  that  verdicts 
differ  widely,  even  in  the  same  case,  where 
the  evidence  as  to  the  extent  of  the  injury 


is  precisely  the  same;  and  this,  too,  when 
there  is  nothing  whatever  from  which  the 
conclusion  can  be  fairly  drawn  that  the  jurors 
were  under  the  influence  of  any  improper 
motive.  Kor  is  there  anything  strange  in 
this,  when  it  is  remembered  that  no  exact 
guide  can  be  ^iven  as  to  the  amount  of  dam- 
ages  to  be  allowed.  In  the  very  nature  of 
things,  the  amount  of  damages  must,  to  a 
large  extent,  rest  with  the  jury.  This  court 
is  constantly  reviewing  verdicts  in  this  class 
of  cases,  and  is  in  a  position  to  be  able  to 
judge  when  a  verdict  is  so  far  beyond  those 
usually  allowed  in  like  cases  as  to  be  exces- 
sive, and  litigants  ought  to  have  the  benefit 
of  its  judgment.  When  it  is  conceded,  as 
it  generally  is,  that  an  appellate  court  can 
say  a  given  verdict  is  excessive,  it  follows 
that  it  can  designate  an  amount  which  would 
not  be  excessive.  If  it  possesses  the  power 
to  say  the  one  thing,  it  possesses  the  power 
to  say  the  other.  The  law  is  a  practical 
affair,  and  ought  to  be  administered  in  a 
practical  way,  so  as  to  work  out  substantial 
justice,  by  avoiding,  as  far  as  possible,  the 
long  delays  and  accumulated  costs  incident 
to  reversals  and  repeated  trials.  Indeed,  sec- 
ond and  third  trials,  as  a  general  rule,  result 


Mabar  v.  SlmmoDS,  47  Hun,  479  ($760— malicious 
t>ro8ecutiOD;  remittitur  required  of  $550). 

CoppiDS  V.  New  7ork  Cent.  &  H.  R.  B.Co.  4B  Hun, 
282,  affirmed,  122  N.  Y.  567  ($13.500— brakeman  io- 
Jured;  remittitur  required  of  $6,500). 

Bolfrer  V.  Metropolitan  Blev.  R.  Co.  48  N.  Y.  S.  R. 
409  (S3,500— injury  to  property  from  street  railroad; 
cemtttitur  required  of  $500.  dividing  damages  to 
plaintiff  and  damages  to  fee). 

Turton  v.  New  York  Recorder,  8  Misc.  814  r$l,600 
—ejection  from  ferry  boat  and  aasauJt;  remittitur 
cequlred  of  $2,000). 

Anderson  v.  Manhattan  Blev.  R.  Ck>.  1  Misc.  504 
<$5.400— personal  injury  from  falling  timber;  re- 
mittitur of  $2,900  required). 

Pfeffer  y.  Buffalo  R.  Co.  4  Misc.  406  ($2,000-am- 
putation  of  both  feet,  from  .street-car  injury;  re- 
«D!ttitur  required  of  $5,000). 

Bronson  v.  Forty  Second  Street,  M.  k  St,  N.  Ave. 
R.  Go.  60  N.  Y.  S.  R.  740  ($ll,00(^injury  to  ankle 
t)one8  by  stret^t-can  remittitur  required  of  $6,000). 

Boades  v.  Larson,  60  N.  Y.  S.  R.  551  ($5,000— as- 
sault; remittitur  required  of  $8,000). 

Morris  v.  Eighth  Ave.  R.  Co.  68  Hun,  89  ($9,000— 
personal  injury  from  street-railway  car;  remittitur 
•of  $5,000  required). 

.  Doran  v.  Brooklyn  h  N.  Y.  Ferry  Co.  46  N.  Y.  8, 
R.  810  ($1,500;  remittitur  of  $600  required— passenger 
ejected  from  f eny  boat). 

Dibiin  V.  Murphy,  8  Sandf.  19  ($1,500;  remittitur 
of  $1,000  requlred-seventy-two-year-old  woman, 
•right  arm  fractured  by  omnibus). 

Cummlngs  v.  Line,  46  N.  Y.  8.  R.  86  ($8,000;  re- 
mittitur of  $2,000  required). 

In  Rlemm  y.  New  York  Cent,  ft  H.  R.  R.  Co.  78 
Hun,  277,  a  verdict  of  $5,000  for  the  death  of  a  mar- 
ried woman  flf  ty-f  our  years  old  was  required  to  be 
reduced  to  $2,500  or  a  new  trial  granted. 

Lock  wood  V.  Twenty-Third  Street  R.  Co.  16  Daly, 
^4  (where  $10,000  for  personal  injury  from  street 
railway  was  required  to  be  reduced  to  $4,000).  . 

Dibiin  V.  Murphy,  8  Sandf.  21  ($1,500— arm  frac- 
tured by  omnibus:  remittitur  required  of  ^,000). 

Evers  v. Weil,  48  N.  Y.  8.  R.  836  ($5,000  for  rupture 
acquired  to  be  remitted  to  $1,500). 

Potter  T.  Thompson,  22  Barb.  87  ($600  in  slander 
required  to  be  reduced  to  $200). 

Bailey  v.  Rome,  W.  ft  O.  R.  Co.  80  Hon,  4  ($16,000 
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for  loss  of  leg  below  the  knee  by  brakeman  r^ 
quired  to  be  reduced  to  $900). 

In  De  Lavalette  v.  Wendt,  11  Hun,  482,  It  was 
said  that  the  court  had  the  power  to  reduce  the 
damages,  but  this  was  not  the  question  involved. 

And  in  CJapp  v.  Hudson  River  EL  Co.,  19  Barb.  461, 
where  a  verdict  of  $6,000  was  rendered  for  injury 
to  passenger  on'  railroad,  causing  broken  bone  of 
leg,  a  new  trial  was  granted  unless  a  remittitur  of 
$2,000  was  entered.  The  court  said  that  while  the 
power  of  the  court  to  grant  a  new  trial  is  unques- 
tioned, it  never  undertakes  to  substitute  its  own 
judgment  in  the  place  of  that  of  the  jury.  *'▲!!  the 
power  claimed  is  to  rofer  the  case  back  to  the  same 
tribunal  for  reconsideration*'  and  yet  the  same 
court  required  a  remittitur. 

In  Che  case  of  Murray  v.  Hudson  River  R.  Co.,  47 
Barb.  190,  which  was  affirmed  without  opinion  in 
48  N.  Y.  656,  the  supreme  court  dlscusfied  at  length 
the  question  of  its  power  to  require  reduction  of 
damafres  given  by  verdict  in  an  action  for  personal 
injuries  caused  by  negligence  of  a  carrier  by  ferry. 
The  court  after  discussing  the  authorities  decided 
in  favor  of  this  power  and  ordered  judirment  for 
the  sum  of  $6,000  if  plaintiff  would  consent  to  re* 
duoe  his  recovery  to  that  sum  from  the  verdict  of 
$8,000,  and  otherwise  that  a  new  trial  should  be 
granted. 

And  in  Sears  v.  Conover,-8  Keyes,  118,  it  was  held 
that  where  the  damages  were  excessive  the  su- 
preme court  could  grant  a  new  trial  or  affirm  in 
case  a  remittitur  of  the  excessive  part  was  entered. 

The  same  was  intimated  m  Williams  v.  Sargeant, 
46  N.  Y.  481,  and  in  Lanlng  v.  New  York. Out  R. 
Co.,  49  N.  Y.  521, 10  Am.  Rep.  417,  but  was  not  the 
question  involved. 

And  In  Hayden  v.  Florence  Sewing  Mach.  Co.,  54 
N.  Y.  221,  where  $8,095  was  given  as  damages  to 
business  It  was  held  that  such  court  had  the  power 
to  modify,  but  in  this  case  the  damages  evidently 
were  severable. 

And  in  Houghkirk  v.  Delaware  ft  H.  Canal  Co. 
92  N.Y.  219;  Peck  v.  New  York  Cent,  ft  H.  B.  R.  CH). 
70  N.Y.  589;  and  Catlin  v.  Pond.  101 N.  Y.  649-it  was 
said  that  the  general  term  could  have  set  aside  a 
verdict  as  excessive. 

And  In  Mclntyre  v.  New  York  Cent.  R.  Co.,  87  N. 
Y.  287,  whore  the  general  term  reduced  a  judgment 
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in  iDcreased  yerdicto.  Where  there  is  no  Just 
complaint,  save  that  the  damages  are  exces- 
sive, we  are  nnable  to  see  any  good  reason 
why  this  court  may  not  indicate  the  excess, 
and  give  the  plaintiff  the  option  to  remit 
that  excess,  or  submit  to  a  new  trial.  Such 
a  practice  is  in  the  interest  of  justice,  and 
is  the  practice  heretofore  pursued  by  this 
court,  and  that  now  adopted  by  many  of  the 
state  courts  of  last  resort.  In  the  case  now 
in  hand,  the  plaintiff,  if  entitled  to  recover 
at  all,  is  entitled  to  recover  substantial  dam- 
ages ;  the  finding  in  his  favor  is  well  sup- 
X)orted  by  the  evidence ;  there  is  nothing  in 
tbe  reconi  from  which  it  can  be  said  the 
jurors  were  actuated  by  any  improper  influ- 
ence; and  there  is  no  error,  save  that  the 
damages  are  excessive.  In  such  a  case  this 
court  should  designate  the  excess,  and  allow 
the  plaintiff  to  remit  it,  and  take  an  affirm- 
ance for  Uie  residue. 

The  plaintiff   having  remitted  $3,000,   the 
judgment  is  affirmed  for  the  residue. 

Brace*   HacFarlane*   and    Bnrsfess* 


c7«/.,  concur;  Barelaar*  G&attt  and  Sber* 

wood,  c/c/.,   dissent  from  what  is  said  iiv 
this  supplemental  opinion. 

B&rela^,  </.,  dissenting: 

Some  of  the  rulines  in  the  opinion  de- 
livered by  my  learned  colleague,  Chirf  Jus- 
tice Black,  are  of  far-reaching  importance  to- 
the  people  of  Missouri.    They  seem  to  me, 
with  due  respect^  in  direct  conflict  with  the- 
constitution,  which  declares  that  the  right 
of  trial  by  iury  shall  remain  inviolate  aa 
it  existed  when  the  fundamental  law  waa 
adopted,  in  1876.    Const.  1875,  art.  2,  §  38 

1.  The  rieht  to  a  jury  trial  in  ordinary 
actions  has  oeen  supposed  to  be  guaranteed 
to  our  citizens  from  a  very  early  date.     Ar- 
ticle 13,  ^  8,  Const.  1820 ;  article  1,  §  17, 
Const.  1866.    At  the  time  when  the  present, 
constitution  took  effect  that  right  was  con- 
ceded by  the  supreme  court  In  all  actions  at 
law,  excepting  a  small  class,  involving  long- 
accounts,  wherein  a  trial  bv  referee  was  per- 
mitted.   An  important  incident  to  that  righc 
is  the  finality  of  the  decision  of  the  trial 


of  13,600  for  death  by  carrier  caused  to  passenger, 
to  $2,887.  thto  was  afllrmed,  but  the  question  of 
power  was  not  discussed. 

b.  Reversing  for  excessive  damages. 

In  the  following  oases  reversals  on  the  ground  of 
ezoessfve  damages  have  been  ordered: 

Hack  V.  Bezton,  48  N.  Y.  8.  B.  608  (oontraot— 
where  the  Jury  disregarded  the  weight  of  evi- 
denoe). 

Harris  v.  Panama  R.  Go.  6  Boew.  812  (2,600,  first 
trial,  f6,000,  second  trial,  common  carrier,  dam- 
ages for  value  of  horse). 

Heusner  v.  Houston,  W.  8.  ft  P.  Ferry  B.  Go.  7 
Misc.  48  (91,600  ten-year-old  boy  killed  bystreet 
railroad). 

Buck  V.  Webb,  68  Hun,  186  ($l,O0Q-i>e8Benger 
e]?cted). 

Jennings  v.  Van  Scbaick,  18  Daly,  7  ($10,000— per- 
sonal injuries). 

McOonnell  v.  Hampton,  12  Johns.  238  ($8,000  for 
false  imprisonment). 

Swan  V.  Long  Island  R.  Co.  SI  N.  Y.  8.  R.  28 
($l3.li00  for  injury  to  a  leg). 

Langley  v.  Sixth  Ave.  R.  Go.  16  Jones  ft  8.  612 
($6,000  for  a  broken  knee-pan). 

Dwyerv.  Hickler,48  N.  Y.  &  R.  221  ($2,600  for  a 
broken  leg). 

Brown  v.  Gbadsey,  80  Barb.  268  ($2,000  for  false 
Imprisonment). 

Woltei-s  V.  Schults,  1  BCisc.  106  (26,000  for  breach  of 
promise). 

Tianey  v.  New  Jersey  S;  B.  <}o.  6  Lans.  607  ($6,000 
^passenger,  temporary  Iom  of  sight). 

6.  English  eases. 

Remittiturs  have  been  granted  In  the  BngUsh 
courts  on  alternative  of  granting  a  new  trial,  as,— 

In  Davidson  v.  Molyneux,  17  L.  T.  N.  8. 280,  where 
216  guineas  were  given  for  false  imprisonment,  it 
was  settled  at  180  pounds. 

In  Stead  man  v.  Venning,  22  N.  B.  680,  where 
$3,000  were  given  for  trespass  and  a  remittitur  of 
$1,000  was  required. 

And  a  remittitur  of  $600  was  required  on  a  ver- 
dict of  $1,000  for  wrongfully  removing  a  passenger 
on  a  train.  Dancey  v.  Grand  Trunk  B.  Co.  of 
Ganada,  10  Ont.  App.  Rep.  664. 

And  on  a  remittitur  of  600  pounds  a  new  trial  was 
refused  in  Belt  v.  Lawes,  L.  R.  12  Q.  B.  Biv.  866. 

And  a  remittitur  of  $600  was  required  on  a  ver- 
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diet  of  $2,600  In  a  libel  suit.  Higgins  v.  Walkem,  IT 
Gan.  8.  C.  226. 

In  Leeson  v.  Smith,  4  Nev.  ft  M.  804,  It  was  held 
that  the  court  could  not  reduce  damages  without 
the  consent  of  both  parties  in  a  case  of  aasumpait. 

In  Britton  v.  South  Wales  B.  Go.,  27  L.  J.  Bxch. 
866,  where  2,000  pounds  bad  been  given  for  injury 
by  a  railroad,  it  was  held  that  remittitur  would  be 
taking  the  case  out  of  the  hands  of  the  Jury,  and 
after  a  second  verdict  a  third  new  trial  shookl  be 
refused.  Ghambers  v.  Robinson,  $  Strange,  OK; 
Glerk  v.  Udall,  2  Balk.  640. 

It  was  held  in  Duberley  v.  Gunning,  4  T.  R.  651; 
and  Wilf  ord  v.  Berkeley,  1  Burr.  000,— that  in  ac- 
tion of  crtm.  con.  a  new  trial  could  not  be  granted 
for  excessive  damages. 

(And  the  same  was  held  in  New  York,  in  Smith  t. 
Hasten,  15  Wend.  270.) 

But  these  English  cases  may  he  said  to  be  over- 
ruled in  Hewlett  v.  Gruchley.  5  Taunt.  277;  Gham^ 
bers  V.  Gaulfleld,  6  East,  244;  Price  v.  Seven,  7  Bing. 
816;  Jones  v.  Sparrow.  6  T.  B.  267;  Sharp  v.  Brice,  9 
W.  BL  042;  Benson  v.  Frederick.  8  Burr.  1845;  Gold- 
smith  V.  Sef  ton,  8  Anstr.  806.— which  bold  that  new 
trial  may  be  granted  in  case  of  tort,  erim.  cofi., 
malicious  prosecution  and  assault. 

In  Webster  v.  Friedeberg,  L.  R.  lY  Q.  B.  Div.  736. 
55  L.  J.  Q.  B.  403,  55  L.  T.  N.  S.  40.  .14   Wet  k 
Rep.  728,  a  new  trial  was  granted  for  exressivt* 
verdict  in  damages  on  contract. 

There  are  a  vast  number  of  cases  which  decide- 
that  the  damages  in  such  oases  were  not  excesRive- 
or  not  sufficiently  so  to  show  pasrion  or  prejudice, 
but  as  they  do  not  pass  on  the  question  of  review- 
ing power,  or  exercise  it,  they  are  not  included  io 
this  note. 

It  will  be  seen  that  most  of  the  states  that  do  not 
discuss  the  question  take  the  same  position  as  tbe- 
case  of  BuBDiCT  v.  Mibsoubi  Pac.  R.  Gc>.  and  as- 
sert the  power  of  the  appellate  tribunal  to  inter- 
fere with  the  verdict,  and  cut  it  down  if  in  their 
opinion  it  is  excessive,  and  most  of  the  states 
which  do  not  claim  the  power  have  imtermediate 
appellate  courts  that  do  exercise  it. 

This  note  is  not  intended  to  include  cases  of  re- 
versal for  wrongful  damages  due  to  error  of  tfae- 
court  in  matter  of  law,  nor  the  question  of  review 
of  decisions  granting  or  refusing  trials,  nor- 
that  of  the  power  of  a  trial  court  to  require  ft^ 
remittitur.  L  T. 
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Juxy,  U  approved  by  the  trial  Jud^,  upon 
ill  qaentioos  of  fact,  in  those  actions.  It 
has  heretofore  been  considered  the  settled 
oonstmction  of  the  organic  law  that  the  su- 
prsmc  court  has  no  constitutional  authority 
to  review  a  decision  of  the  trial  court  upon 
iasaes  of  fact  in  a  case  like  that  at  bar.  On 
this  point  a  verv  recent  utterance  by  the 
present  chief  justice,  speaking  for  the  whole 
court,  is  as  follows :  **  While  this  court  may 
determine  whether  there  is  any  evidence  to 
support  a  given  theory,  still,  where  there  is 
such  evidence,  it  has  no  more  power  to  re- 
view the  finding  of  facts  made  by  the  court 
in  actions  at  law  than  it  has  to  review  the 
fiudings  of  fact  made  by  a  Jury  in  like 
cases.  ^  Krider  v.  Milner  (1889)  99  Mo.  145. 
This  conforms  to  the  ruling  in  an  early  case 
that  '^the  decision  of  the  circuit  court,  sit- 
ting as  a  jury,  will  not  be  set  aside  unless 
the  record  show  that  the  circuit  court  was 
called  on  to  decide  some  question  of  law, 
and  that  its  decision  was  wrong. "  Vaughn 
V.  Bank  of  MuwuH  (1845)  P  Mo.  878.  In 
Hamltwi  V.  Baggeu  (1876)  08  Mo.  252,  it 
was  unanimously  said  :  **  We  wish  it  to  be 
understood  that  it  is  not  our  province  to  de- 
termine facta,  or  review  the  findings  of  juries 
or  courts  on  them,  except  in  chancerv  cases.  ^ 
It  is  unnecessary  to  quote  more  decisions  to 
sustain  so  clear  a  proposition.  In  every  vol- 
ume of  our  Reports,  cases  can  be  found  which 
directly  assert  it,  or  indirectly  assume  its 
correctness  by  referring  to  some  question  of 
fact  as  being  one  '"for  the  jury." 

2.  The  question  as  to  the  proper  sum  to 
be  awarded  as  compensation  for  the  pain,  dis- 
figurement, and  permanent  disability  caused 
by  the  loss  of  an  arm  is  a  question  of  fact ; 
and  as  such  it  is  not  reviewable  by  an  ap- 
pellate court,  whose  constitutional  power  of 
review  in  such  cases  "extends  to  questions  of 
law  only.  It  seems  strange  at  this  day  to 
find  this  proposition  disputed,  or  rather  ig- 
nored. It  properly  belongs  to  elementary 
la'w.  4  Minor,  Inst.  757.  It  has  frequently 
been  declared,  with  more  or  less  directness, 
in  many  precedents  in  Missouri,  as  well  as 
in  other  jurisdictions.  In  1855  a  verdict  for 
2,000  in  an  action  for  personal  damages  was 
reversed  by  the  supreme  court  on  the  sole 
jRound  that  it  was  excessive.  Qoetz  v.  Ambs, 
T&  Ho.  170.  But  on  a  second  appeal,  when 
the  court  was  confronted  with  a  still  larger 
finding  (IUS,000),  it  affirmed  the  judgment  in 
an  opinion  declaring  that  ''another  interfer- 
ence by  the  court  would  not  only  be  an  un- 
wise exercise  of  its  power,  but  would  seem 
to  be  a  usurpation  of  the  province  of  the 
jury."  Id.  (1858)  27  Mo.  28.  This  latter 
decisicn  in  effect  overrules  the  prior  one  in 
the  same  case,  as  to  the  right  of  the  supreme 
court  to  reverse  for  excessive  damages.  In 
L(fyd  ?.  Bannibal  A  St.  J.  E.  Co,  (1878)  68 
Mo.  514,  a  remittitur  of  part  of  the  damages 
bad  taken  place  in  the  trial  court,  and  when 
the  issue  01  an  excessive  verdict  was  raised 
on  appeal  the  court  declared :  **  The  amount 
of  damages,  as  it  originally  stood,  was 
large,— perhaps  greater  than  the  injury  sus- 
tained would  seeTn  to  authorize ;  but  as  this 
nun  was,  by  a  remittitur,  reduced  to  a  sum 
•ttisfactory  to  the  judge  who  tried  the  case, 
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there  is  no  ground  for  the  interference  of  this 
court  on  that  point."  In  Dais  v.  8t.  LouU^ 
E.  G,  <fc  iV.  R.  Co.  (1876)  83  Mo.  460,  the 
court  unanimously  said  :  **The  verdict  in 
this  case  on  the  nrst  trial  was  set  aside  on 
account  of  the  damages  being,  in  the  opin- 
ion of  the  court,  excessive.  A  second  ver- 
dict was  for  the  same  amount,  which  the 
court  refused  to  set  aside,  and  any  interfer- 
ence by  this  court  would  be  a  usurpation  of 
the  province  of  the  jury. "  In  Barter  v.  Han- 
nibal dt  8t.  J.  R  Co.  (1879)  71  Mo.  88,  86 
Am.  Rep.  454,  we  find  this  ruling:  ** There 
have  been  three  trials  of  this  cause,  and 
three  verdicts  for  plaintiff, — the  first  for 
$10,000;  the  second,  $12,000;  and  the  third 
for  $10,000 ;  and  we  could  with  no  propriety 
say,  under  these  circumstances,  that  the  dam- 
ages are  excessive.'' 

The  principle  (whether  expressed  or  not) 
underlying  the  four  cases  last  cited  is  readily 
found.  Iran  award  of  excessive  damages, 
in  cases  of  this  sort,  constitutes  an  error  of 
law,  it  could  and  should  be  corrected  on  ap- 
peal as  often  as  it  might  recur ;  but,  if  it 
involves  only  a  question  of  fact,  It  is  no 
more  subject  to  review  on  the  first  appeal 
than  on  any  later  appeal.  The  results  reached 
in  those  cases,  as  well  as  the  express  terms 
of  some  of  them,  show  that  the  court  then 
considered  that  excessive  damages,  in  actiona 
for  tort,  did  not  raise  an  issue  of  law  on  ap- 
peal to  this  court.  No  doubt  remarks  may 
be  found  in  some  decisions  to  the  effect  that 
the  supreme  court  will  not  set  aside  a  ver- 
dict on  the  ground  of  excessive  damages  un- 
less the  latter  are  so  great  as  to  indicate 
passion  or  orejudice  on  the  part  of  the  jury. 
But  those  observations  occur  chiefly  in  cases 
where  the  court  declined  to  interfere,  and  in 
which  the  distinction  between  the  functions 
of  the  trial  court  and  of  the  supreme  court, 
under  the  constitution,  was  not  discussed. 

In  Sawyer  v.  Hannibal  A  St.  J.  R.  Ob. 
(1866)  87  Mo.  264,  90  Am.  Dec.  882.  the 
court  advanced  an  opinion  that  the  damages 
were  excessive,  but  refrained  from  placing 
the  reversal  of  judgment  on  that  eround.  In 
Kennedy  v.  NorVi  Missouri  R.  Co.  (1865)  86 
Mo.  851,  the  court  used  the  following  lan- 
guage on  this  subject :  **  The  ground  urged 
for  a  reversal,  that  the  damages  are  too  large, 
is  not  good  here.  There  was  evidence  to  go 
to  the  jury,  and  where  that  is  the  case  it  is 
their  peculiar  province,  under  proper  in- 
structions from  the  court,  to  determine  the 
amount.  Before  we  are  at  liberty  to  inter- 
fere with  a  verdict,  it  mtist  appear  at  first 
blush  that  the  damages  are  flagrantly  exces- 
sive, or  that  the  jury  have  been  influenced 
by  passion,  prejudice,  or  partiality.  When 
there  is  any  evidence  to  support  the  verdict, 
it  will  not  be  disturbed  ;  but  this  court  will 
interfere  when  there  is  no  evidence,  or  when 
the  court  below  ffives  an  instruction  which 
is  not  authorized  by  the  evidence,  **  In  Qreg- 
ory  V.  Chambers  (1888)  78  Mo.  294,  and 
Pritchard  v.  Hewitt  (1887)  91  Mo.  547,  60 
Am.  Rep.  265,  the  court  declined  to  set  aside 
verdicts  for  wholly  inadequate  damages. 
Each  verdict  was.  for  one  dollar.  In  the 
former  case  the  verdict  was  also  against  the 
evidence,  yet  it  was  rightly  held  that  those 
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were  questions  of  fact,  and  the  ruling  thereon 
(by  the  trial  court  was  conclusive.  In  the 
latter  decision  the  court  made  similar  re- 
tnarks  to  those  in  the  Kennedy  Case,  as  to  the 
want  of  power  in  this  court  to  interfere,  un- 
less the  verdict  showed  passion  or  prejudice 
on  its  face.  The  same  theory  was  approved 
bj  a  majority  of  the  judges  of  division  No.  1 
in  the  very  recent  judgment  in  Boggese  v.  Met- 
rapolitan  Street  R.  Co,  (1898)  118  Mo.  828. 
In  OurUjf  V.  Missouri  Pae.  R.  Co.  (1891) 
104  Mo.  211,  the  second  division  denied  the 
right  to  require  a  remittitur  on  appeal  where 
the  damages  were  excessive,  saving:  **We 
•do  not  think  it  within  our  province  to  assess 
the  damages,  *'  and  that  **  we  have  no  right  to 
«et  ourselves  up  as  triers  of  facts,  and  render 
another  and  different  verdict.''  In  Franklin 
V.  Fischer  (1892)  51  Mo.  App.  848,  the  St. 
Lpuis  court  of  ap|5eals  took  the  same  view, 
•declaring  that  "to  enforce  a  remittitur  on 
appeal  is  to  destroy  the  integrity  of  the  ver- 
dict and  to  substitute  oar  judgment  for  that 
of  the  jury  on  a  question  which  is  eminently 
a  question  of  fact."  If  the  last  two  quota- 
tions are  correct,  in  holding  the  question 
under  consideration  to  be  one  of  fact  (as  they 
undoubtedly  are),  it  follows  logically  and 
necessarily  that  it  is  a  question  not  review- 
able in  any  manner  bv  this  court^  in  actions 
of  this  description.  No  basis  has  ever  been 
stated  for  a  distinction  between  this  question 
of  fact  and  wij  other  question  of  fact,  with 
respect  to  the  right  of  this  court  to  review  it. 
Neither  the  constitution  nor  any  statute 
makes  such  a  distinction.*  If  it  be  held  that 
this  court  may  reverse  the  action  of  the  trial 
judge  and  jury  on  one  question  of  fact,  in 
actions  at  law,  it  must  be  because  of  the 
possession  of  power  to  review  all  questions 
of  fact  in  such  cases.  Where  judges  of  this 
court  consider  a  flndine  of  fact  so  far  wide 
of  that  which  they  would  render,  in  a  given 
oase,  as  to  appear  to  them  to  indicate  pas- 
sion or  prejudice  of  the  jury,  the  nature  of 
that  finaing  is  not  thereby  changed,  nor  does 
that  opinion  at  once  transform  an  error  ol 
fact  into  an  error  of  law.  The  gravity  of 
the  mistake  made  by  the  constitutional  triers 
of  the  fact  does  not  enlarge  the  jurisdiction 
of  this  court,  or  authorize  it  to  decide  an 
issue  not  committed  to,  but  excluded  from, 
its  reviewing  power  by  the  constitution. 
But  the  opinion  by  the  majority  in  the 
present  case  does  not  assert  a  right  to  Inter- 
fere to  reduce  a  verdict  where  it  shows  pas- 
sion or  prejudice.  The  court  seems  to  aban- 
don that  position,  *  but  it  then  proceeds  to 
take  a  far  bolder  one.  It  holds  that  mere 
excess  in  the  finding  is  subject  to  review 
here,  and  to  correction  by  substituting  the 
verdict  of  four  judges  of  this  court  for  the 
finding  and  judgment  of  the  trial  court  upon 
a  question  which  is  one  of  fact  alone,  as 
many  of  the  strongest  and  ablest  courts  in 
other  states  have  expressly  held  as  well  as 
our  own  courts,  already  quoted.  The  United 
States  Supreme  Court  has  so  declared  on 
several  occasions.  In  Boggess  v.  Metropolitan 
Street  R.  Co.  (1893)  118  Mo.  828,  an  excerpt 
from  its  opinion  on  that  point  in  New  York 
Cent,  d  U.  R.  B.  Co.  v.  Fraloff  (1879^  100 
U.  8.  24,  26  L.  ed.  581,  will  be  found. 
26  L.  R.  A. 


Since  the  latter  ruling  the  same  principle 
has  been  several  times  applied  in  other  casea. 
WaUuh  R.  Co.  V.  McDanids  (1888)  107  U. 
S.  454,  27  L.  ed.  605 ;  New  York,  L.  E.  ift 
W.  R.  Co.  V.  Winter  (1892)  148  U.  8.  60, 
86  L.  ed.  71.  In  the  latter  (page  75.  148  U. 
S.,  and  page  80,  86  L.  ed.)  the  issue  of  ex- 
cessive damages  is  expressly  held  to  be  one 
of  fact,  and  hence  not  reviewable  there.  The 
courts  of  appeal  of  the  United  States  have 
distinctly  announced  the  same  view ;  in  one 
case,  where  a  verdict  for  $18,250  for  personal 
injuries  was  challenged  on  the  ground  thai 
it  appeared  to  have  l)een  given  by  the  jury 
by  reason  of  passion  and  nrejudice  {Northern 
Pac.  R.  Co.  V.  Charless  {l892)  2  C.  C.  A. 
880.  51  Fed.  Rep.  562),  and  in  another, 
where  a  verdict  for  $4,000  for  libel  was 
similarly  questioned,  Morning  Journal  Asso, 
V.  Rutherford  (1892)  2  C.  C.  A.  854.  51  Fed. 
Rep.  518,  16  L.  R.  A.  808.  1  U.  S.  App. 
296.  It  was  held  in  both  instances  that  the 
verdicts  were  not  reviewable  for  excess^  be- 
cause the  court  had  power  to  review  errors 
of  law  only.  In  Illinois  the  supreme  court 
formerly  revised  verdicts  for  excessive  dam- 
ages in  law  actions,  but  the  law  of  the  state 
was  amended  so  as  to  declare  explicitly  that 
the  supreme  court  should  have  no  power  to 
review  questions  of  fact.  Since  then,  that 
court,  recognizing  that  this  question  was  of 
that  nature,  have  held  that  it  was  not  re- 
viewable by  them.  Chicago  Hansom  Cab  Co, 
T.  Haveliek  (1889)  131  111.  179;  JoUet  Street 
R.  Co.  V.  CaU  (1892)  148  111.  179.  This  is 
the  law  in  Michigan:  ** Whether  damages 
found  by  a  jury  axe  excessive  or  not  does 
not  present  a  question  of  law.  If  no  im- 
proper testimony  affecting  the  subject  of 
damages  has  been  admitt^,  and  the  court 
has  given  to  the  jury  proper  instructions  to 
guide  them  in  reaching  a  conclusion,  the 
amount  of  the  damages  awarded  is  beyond  the 
reach  of  a  writ  of  error."  Hunn  v.  Mich- 
igan Cent,  R.  Co.  (1889)  78  Mich.  513,  7  L. 
R.  A.  500.  In  New  Hampshire  we  find  the 
subject  thus  treated:  **To  justify  the  set- 
ting aside  of  a  verdict  because  of  excessive 
damages,  it  should  appear  that  they  were 
so  exorbitant  as  to  warrant  the  belief  that 
the  jury  must  have  been  influenced  by  par- 
tiality, passion,  or  prejudice,  or  misled  by 
some  mistaken  view  of  the  merits  of  the  case. 
Sedgw.  Damages,  601 ;  Belknap  v.  Boston  iJt 
M.  Railroad,  49  N.  H.  858.  But  neither  this 
objection,  nor  the  further  objection  that  the 
verdict  was  against  the  evidence,  presents 
any  question  of  law.  Such  questions  of  fact 
are  to  be  determined  at  the  trial  term.* 
Hovey  v.  Brown  (1879)  59  N.  H.  114.— fol- 
lowed as  settled  law  in  MerriU  v,  Perkins 
(1881)  61  N.  H.  262,  and  in  Clark  t.  Man- 
Chester  (1888)  64  N.  H.  471.  (Nevertheless, 
the  Belknap  Case  from  the  forty  ninth  Report 
of  that  state,  appears  as  a  citation  in  the 
prevailing  opinion  here  as  an  authority  for  a 
review  on  appeal  of  that  question) .  In  New 
York,  in  GaU  v.  New  York  Cent.  <t  H.  R. 
R.  Co.  (1879)  76  N.  Y.  594,  it  was  claimed 
that  the  damages  awarded  were  excessive. 
The  court  stated  their  opinion  to  be  that  the 
claim  was  well  foundea,  but  that  they  had 
no  jurisdiction  to  reverse  upon  that  ground. 
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To  the  same  purport  are  MetcaJlf  y.  Baker 
(1874)    67  N.   Y.  662.  and  Link  v.  Sheldon 
(1892)   186  N.    Y.  5.     This  is  the  view  in 
Oregon :     **  Where  the  verdict  of  a  jury  is 
excessive,  it  is  the  duty  of  the  nisi  priun 
«ourt  to  set  it  aside,  but  its  refusal  to  do  so 
cannot  be  reviewed  by  this  court.     Nothing 
but  questions  of  law  appearing  upon  the 
transcript  can  be  reviewed  here.     The  ver- 
dict herein  mav  have  been  much  larger  than 
this  court  would  have  allowed  under  the  evi- 
dence in  the  case,  or  in  view  of  the  facts 
found  by  the  jury,  still  we  have  no  right  to 
set  it  aside,  or  reverse  or  modify  the  judg- 
ment entered   thereon.     The   jury  are  the 
judges  of  the  facts,  and  however  widely  our 
view   might  disagree    with  theirs  matters 
nothing.     We  have  no  right  to  invade  their 
province,  however  sanguine  we  may  be  that 
they  have  committed  error."    Nelson  v.  Ore- 
gon   B,   A  Nav.  Co,   (1886)  13  Or.  141.    fol- 
lowed in  Kundi  v.  SoutJiern  Pae.  Co.  (1892) 
^  Or.    505.     In  Pennsylvania   the  settled 
doctrine  governing  the  action  of  the  supreme 
<x>urt  has  been  lately  stated  very  tersely,  in 
an  action  for  personal  injuries,  thus :       It  is 
«nough  to  say  that  the  only  remedy  for  an 
-excessive  verdict  is  a  motion  for  a  new  trial, 
and  that  the  refusal  of  such  trial  is  not  as- 
signable error."     ValloY,  United  Slates  Exp. 
Co.    (1892)  147  Pa.  404,  14  L.   R.   A.    748. 
In  South  (Carolina,  under  a  constitution  con- 
ferring jurisdiction  on  the  supreme  court  **  for 
tl»e  correction  of  errors  at  law"  (8.  C.  Const. 
1868,  art.  4,  g  4),  it  is  held  that  the  subject 
•of   excessive  damages  for  personal  injury 
**  cannot  be  reviewed"  by  the  supreme  court. 
StetU  V.   C/iarlotte  db  A.  R.  Co.   (1878)  11  S. 
-C.  589:  Dobson  v.   Cothran  (1891)  84  8.  0. 
•518.     In  all  the  jurisdictions  from  which  the 
above  cases  have  been  cited,  excessive  dam- 
ages in  actions  of  this  sort  are  held  to  belong 
to  the  domain  of  fact. 

3.  In  Missouri  the  trial  courts  have  been 
invested  with  the  power  to  review  such  ques- 
tions upon  motion  after  verdict.  They  have 
the  power  to  set  aside  the  verdict  if  it  be 
against  the  evidence,  or  the  weight  of  the 
•evidence.  The  power  of  the  trial  judge  to 
revise  a  verdict  upon  the  facts,  in  respect  of 
its  amount,  is  of  modem  growth.  The  rule 
•of  the  old  English  law  was  that  ''in  actions 
founded  upon  torts  the  jury  are  the  sole 
judges  of  Uie  damages,  and  therefore,  in  such 
cases,  the  court  will  not  grant  a  new  trial  on 
account  of  the  damages  being  trifling  or  ex- 
-ccssive. "  Buller,  N.  P.  7th  ed.  p.  827.  The 
rule  is  different  now  in  England  by  virtue  of 
parliamentary  legislation,  to  be  noted  later 
in  this  opinion.  But  in  this  state  the  trial 
-courts  have  the  undoubted  power,  and  it  is 
often  their  duty  to  vacate  final ngs  of  damages 
for  personal  injuries,  when  those  findings, 
in  the  opinion  of  the  court  upon  the  facts, 
appear  so  excessive  as  to  indicate  that  pre- 
judice or  other  improper  motive  of  the  jury 
•entered  into  the  result.  Compare  Whipple 
V.  Cumberland  Mfg.  Co.  (1848)  3  8tory, 
-C.  C.  661,  Fed.  Gas.  No.  17,5X6;  Pwttr  v. 
Hannibal  d  St.  J.  B.  Co.  (187911  71  Mo.  88, 
-36  Am.  Rep.  454.  But  if  the  verdict  is 
merely  excessive — that  is  to  say,  too  grest, 
«nder  the  eridenoe— the  trial  court,  in  the 
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exercise  of  its  ric^ht  to  review  on  the  weight 
and  sufficiency  of  evidence,  may  cut  it  down 
(if  a  remittitur  by  the  prevailing  party  bs 
entered)  to  a  sum  which  will  accord  with  the 
evidence  on  that  point.  The  amount  of  a 
verdict  may  sometimes  form  part  of  an  issue 
at  law ;  for  example,  in  some  actions  on  con- 
tract,— iVa«  v.  Blakey  (1888)  5  Mo.  205; 
Hayt  V.  Beed  (1852)  16  Mo.  294,— and  in  other 
instances  not  in  view  now.  (Compare  Logan 
V.  SrnaU  (1869)  48  Mo.  254 ;  Todd  v.  Boone 
County  (1844)  8  Mo.  481 ;  Atwood  v.  Gillespie 
(1836)  4  Mo.  423.  In  such  cases  the  supreme 
court,  on  appeal  (no  less  than  the  trial  court), 
may  apply  the  proper  corrective,  by  remit- 
titur or  otherwise,  which  the  error  of  law 
disclosed  may  require.  8uch  cases  are  no 
authority  for  reviewing  excessive  damages 
here  in  a  case  like  that  at  bar.  Where  the 
jury  have  been  correctly  instructed  on  the 
measure  of  damages  in  a  case  disclosing  a 
substantial  personal  injury,  the  ascertain- 
ment of  a  pecuniary  equivalent  for  the  re- 
sulting pain  and  physical  disability  is  not  a 
question  of  law  at  all.  16  Am.  &  Eng. 
Encyclop.  Law,  p.  582.  It  involves  the 
decision  of  a  question  of  fact  only,  and  as 
such  it  falls  outside  the  jurisdiction  of  this 
court,  just  as  do  questions  upon  the  weight 
of  evidence.  Since  the  adoption  of  the  Con- 
stitution .of  1875,  the  supreme  court,  in  a 
few  instances,  has  assumea  the  power  to  cut 
down  verdicts  in  actions  for  personal  in- 
juries. WaWiier  v.  Hannibal  dk  St.  J.  B 
Co.  (1885)  87  Mo.  87 ;  Furnish  v.  Missouri 
Pae.  B.  Co.  (1890)  102  Mo.  488.  But  in 
neither  of  those  cases  was  the  constitutional 
objection  to  such  action  met  or  discussed, 
or  apparently  considered.  In  the  latter  of 
those  decisions  the  court  was  not  united,  and 
neither  of  them  can,  in  my  opinion,  be  ac- 
cepted as  having  the  force  of  an  amendment 
to  the  constitution.  In  Smith  v.  Wabash,  St, 
L.  db  P.  R.  Co.  (1887)  92  Mo.  859,  the  plain- 
tiff remitted  a  part  of  his  recovery,  when  its 
amount  was  challenged  as  excessive ;  but  the 
official  report  does  not  show  that  the  supreme 
court  forced  the  remittitur,  or  considered  its 
power  to  force  a  remittitur.  If  law  is  to  bs 
administered  with  a  due  regard  to  the  prin- 
ciples which  give  it  life,  Ukis  court  should 
either  review  all  questions  of  fact,  or  none, 
in  actions  at  law.  If  it  has  power,  under  the 
constitution,  to  act  on  a  question  of  fact  in 
respect  of  damages,  which  the  judges  here 
deem  excessive,  the  court  should  also  review 
the  facts  in  all  cases,  and  thus  give  all 
litigants  alike  the  benefit  of  that  reviewing 
power. 

4.  In  this  connection  it  Is  also  interesting 
to  observe  that  the  majority  of  the  court  only 
claim  the  power  to  cut  down  the  verdict  by 
remittitur.  They  expressly  disclaim  the 
right  to  require  an  additur  (or  increase  of 
damacres,  by  stipulation  of  the  defendant) 
in  event,  perchance,  a  verdict  for  totally 
i I  adequate  damages  should  be  rendered  for 
some  plaintiff.  In  such  a  contingency  the 
plaintiff  cannot  have  the  benefit  derived  from 
considering  ** other  verdicts  in  this  class  of 
cases,  "which,  it  is  said,  may  be  looked  at 
to  ascertain  anv  excess  in  the  verdict.  Yet 
one  of  the  decisions  invoked  to  support  the 
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ruling  in  favor  of  compelling  a  remittitur — 
Belt  V.  Lay>es  (1884)  L.  R.  12  Q.  B.  Div. 
856— also  intimates  very  plainly  that  the 
same  principle  might  be  applied  to  increase 
the  damages.  If  a  court  has  power  to  act 
upon  the  facts,  it  mav  require  a  finding  of 
damages  to  be  reduced  by  presenting  the  al- 
ternative of  a  new  trial,  but  the  consent  of 
the  party  remitting  is  essential  to  such  a 
result.  With  a  like  stipulation  for  larger 
damages,  there  is  no  sound  reason  why  judg- 
ment therefor  may  not  be  given  when  the 
plaintiff  has  been  awarded  an  insufficient 
amount  by  the  jury.  The  basis  for  the  judg- 
ment in  each  instance  is  the  consent  of  the 
party  against  whom  the  order  of  the  Court 
operates.  And  so  we  find  that  the  principle 
of  additur^  no  less  than  of  remittitur,  has 
been  approved  by  many  courts.  Weeding  v. 
Mason  (1857)  2  C.  B.  N.  8.  882;  Oarr  v. 
Miner  (1866)  42  111.  179;  James  v.  Morey 
(1867)  44  111.  352;  WestY.  Milwaukee,  L.  8, 
A  W.  B.  Go.  (1882)  66  Wis.  818 ;  Caldwell 
V.  ViekHhurg,  8.  <&  P.  R,  Co,  (1889)  41  La. 
Ann.  624.  The  right  to  act  upon  verdicts 
in  this  manner,  however,  is  but  an  incident 
to  the  general  right  to  review  them  on  the 
facts,  as  already  stated. 

5.  The  idea  that  this  court  may  properly 
Bit  as  a  sort  of  board  of  equalization  of  dam- 
ages in  actions  for  personal  injuries,  because 
**it  is  constantly  reviewing  verdicts  in  this 
class  of  cases,  and  is  in  a  position  to  be  able 
to  judge  when  a  verdict  is  so  far  beyond 
those  usually  allowed  in  such  cases  as  to  \ye 
excessive,"  has  certainly  the  merit  of  orig- 
inality. To  give  that  idea  practical  form 
a  table  might  be  prepared  based  on  judicial 
experience,  showine  the  proper  limits  of 
damages  ''usually  aflowed"  for  the  loss  of  a 
hand,  foot,  leg,  etc.,  and  all  combinations 
of  such  injuries,  so  that  a  plaintiff  in  such 
a  case  might  Isnow,  in  advance  of  an  appeal, 
how  much  of  the  verdict  of  a  jury  to  cut 
off,  in  order  to  save  the  costs  of  an  appeal. 
Such  a  table  would  sometimes  at  least  give 
a  hint  to  interested  parties  of  what  verdict 
they  might  expect  in  the  court  of  last  resort. 
Without  some  such  guide,  the  finding  there, 
until  announced,  would  be  quite  as  uncertain 
as  that  of  any  other  group  of  fair  and  sen- 
sible men  to  whom  such  an  issue  might  be 
submitted.  Findings  on  such  issues  of  fact 
are  liable  to  take  a  wide  range  at  the  hands 
of  different  sets  of  triers,  whether  judges  or 
Jurors.  The  learned  chief  justice  has  cited 
In  his  opinion  a  late  English  case  which 
furnishes  a  fine  illustration  of  that  truth. 
Belt  V.  Lawes  (1884)  L.  R.  12  Q.  B.  Div. 
856.  In  that  case  the  jury  found  for  the 
plaintiff  for  £5,000  sterling  (about  $25,000) 
in  an  action  for  libel.  In  the  divisional 
court  a  majority  of  the  judges  required  plain- 
tiff to  reduce  the  recovery  to  £500  (about 
$2,500)  ;  but  defendant  appealed  again,  and 
in  the  court  of  appeal,  on  a  later  hearing, 
the  judges  held  that  the  original  verdict  was 
not  too  great,  and  gave  judgment  accordingly 
for  £5,000.  The  decision  is  an  instructive 
object  lesson  of  the  varietur  of  opinions  on 
questions  of  this  kind  prevailing  even  among 
Judges  of  great  experience. 

6.  In  Costing  the  strength  of  the  precedents 
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cited  to  uphold  the  result  reached  on  the* 
present  appeal,  it  should  be  remarked  that 
the  English  case  last  above  mentioned  wa» 
determined  under  the  procedure  established 
by  the  judicature  act,  which  made  the  trial 
court  that  first  heard  that  case,  and  the  court 
of  appeal  which  reviewed  it,  merely  different 
branches  of  the  same  "  supreme  court  of  judi- 
cature.''   As  parts  of  the  same  court,   the- 
court  of  appeal  and  divisional  courts  are  in- 
vested by  the  law  with  power  to  act  upon 
the  verdict  in  the  trial  court  in  the  matter  of 
amount,  as  well  as  in  respect  of  other  ques- 
tions of  fact.     Sup.  Ct.  Judicature  Act  1875, 
Pub.    Gen.    Stat.    1875.    pp.    880,    831,   1st 
Schedule  Order  58,  §§  2,  6,  11.     See,  also, 
to  the  same  purport,  as  to  tlie  power  of  the- 
court  of  appeal,  under  the  judicature  act,  \4> 
pass  upon  questions  of  fact  in  law  actions, 
Webster  v.  Fried^berg  (1886)  L.  R.  17  Q.  B. 
Div.  736;    Metropolitan  Baihcay  v.    Wright 
(1886)    11  App.   Cas.    152.     Thus,    for   ex- 
ample, in  Phillips  V.  London  dt  8.   W,  R.  Go. 
(1879)  L.  R.  5  Q.  B.  Div.  78,  the  queen'* 
bench  division  granted  a  new  trial  to  a  plain- 
tiff who  had  ha3  a  verdict  for  £7,000  (about 
$35,000)  for  personal  injuries  sustained  in  a. 
collision,  and  that  ruling  was  approved  in> 
the  court  of  appeal  on  the  sole  ground  that 
the  damages  were  inadequate.     The  decisioi^ 
in  Belt  v.  iMices,  L.  R.  12  Q.  B.  Div.  356, 
cannot,  therefore,  be  regarded  as  any  author- 
ity whatever  upon  the  right  to  review  exces- 
sive damages  in  appellate  courts  organize<^ 
under  our  constitution  and  laws.     In  Eng- 
land, prior  to  the  judicature  act,  in  Brittoj^ 
V.  South  Wales  R.  Co,  (1858)  27  L.  J.  Exch. 
355,  the  plaintiff  having  had  a  verdict  for 
£2,000  sterling  before  Willes,  «/.,  and  a  jury* 
at  nisi  prius,  the  court  of  exchequer  (Fol- 
lock,  C.  B.;  Martin,  B.;  Bramwell,  ^.,  and 
Watson,  R )  declared :    **  We  cannot  take  the 
matter  of  damages  out  of  the  hands  of  the 
jur^,  when  the  judge  is  not  dissatisfied  with 
their  finding.     It  is  impossible  to  measure- 
the  damages  in  such  cases,  and  we  cannot 
substitute  ourselves  for  both  judge  and  jury.  ^ 
No  other  point  was  made,  and  the  foregoing^ 
lines  embrace  the  whole  opinion  in  that  case. 
Nor  is  the  decision  cited  from  47    Barb. 
(Murray  v.  Hudson  River  R.   Co.)  any  au- 
thority on  the  subject  in  hand,  for  by  tlie* 
law  01  New  York  then  in  force  the  supreme- 
court  (in  which  the  decision  was  rendered) 
had  power  to  review  the  facts,  and  to  reverse- 
judcment^  on  the  weiffht  of  evidence.     Moot 
V.    Wheeler    (1864)  30"N.    Y.    287;   Hoyi  v. 
Tliompson  (1859)  19  N.  Y.  211.     TheciUition 
of  the  case  in  Barbour,  on  appeal  to  the  court 
of  appeals  (48  N.  Y.  655),  merely  shows  ao^ 
affirmance  of  the  former  decision,  but  it  ha» 
no  bearing  on  the  power  to  review  the  sub- 
ject of  excessive  damages  in  a  court  having: 
jurisdiction  of  errors  of  law  only.     That 
topic  is  abundantly  treated  in  other  New 
York  cases  already  cited  in  this  opinion.     In^ 
Louisiana,  from  which  another  citation  ap- 
pears in  the  opinion  of  the  learned  chief 
justice,  the  supreme  court  has  jurisdiction, 
in  damage  suits,  to  pass  on  the  facts  as  well 
as  law,  and  hence  may,  of  course,  enforce  & 
remittitur  of  damages,  or  an  additur^  as  \hm 
facts  may  appear  to  the  court  to  demand. 
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CaidwU  T.  ViMbura,  8.  dt  P.  R  Co,  (1889) 
41  La.  Ann.  624.  The  value  of  the  New 
Hampshire  decision  mentioned  as  authority 
on  the  point  of  discussion  has  been  already 
indicated  by  the  quotation  from  the  later  case 
in  that  state.  The  remarks  quoted  from  the 
Wisconsin  case  should  be  reaid  along  with  a 
later  decision  in  the  same  state,  wherein  the 
court,  in  declining  to  set  aside  a  verdict  for 
excess,  remarked:  "The  rule  firmlv  estab- 
lished in  this  court,  by  numerous  aaludica- 
tions,  forbids  any  interference  with  the  ver- 
dict for  alleged  excessiveness  of  damages." 
HinUm  v.  Gream  City  B,  Co.  (1886)  66  Wis. 
323,  at  page  841.  But,  whatever  be  the 
value  of  those  decisions  in  the  states  where 
they  were  rendered,  the  real  point  here  is, 
What  is  the  meaning  of  our  own  constitution 
and  laws? 

7.  It  may  be  thought  by  some  that  the  in- 
terests of  justice  would  be  promoted  by  con- 
fiding to  the  supreme  and  appellate  courts 
the  power  to  review  the  facts  supporting 
every  judgment,  whether  le^al  or  ec^ui table 
in  nature.  But  that  suggestion  furnishes  no 
valid  reason  for  the  assumption  of  such  a 
power.  Until  it  is  confided  to  the  court  by 
the  people,  we  should  not  reach  out  and  seize 
it  because  we  have  been  intrusted  with  the 
mighty  power  of  construing  the  organic  law. 
A  court  should  always  be  an  exemplar  of 
willing  obedience  to  law.  It  should  be  no 
less  ready  to  recognize  the  limitations  on  its 
own  authority  than  to  enforce  the  restraints 
of  law  upon  others.  In  Missouri  the  trial 
courts  are  the  final  reviewing  authorities  on 
disputed  issues  of  fact,  in  law  cases,  and  have 
been  for  many  years.  After  long  experience 
with  them,  the  people,  in  their  latest  consti- 
tution, have  confirmed  and  continued  them 
in  that  trust.  The  responsibility  for  that 
part  of  the  administration  of  justice  rests 
upon  them,  and  not  with  this  court.  In  my 
opinion  the  verdict  under  review  cannot  law- 
fully be  disturbed  here  on  account  of  its 
amount ;  and  the  majority  of  this  court,  be 
it  said  with  the  greatest  respect,  have  no 
constitutional  warrant  for  the  order  which 
has  compelled  the  plaintifi^  to  give  up  a  large 
part  of  the  damages  adjudged  him  by  the 
trial  court.  The  maiority  have  taken  this 
course  without  even  discussing  the  question 
whether,  in  so  doing,  the  plaintiff's  right  to 
a  trial  by  jury  has  been  violated.  But  such 
a  question  of  constitutional  ri^ht  cannot  thus 
be  disposed  of  without  my  earnest  but  re- 
spectful protest.  Hence,  my  dissent  is  en- 
tered to  the  judgment  announced  by  the  ma- 
jority of  my  brethren. 

Gantt*  </.,  dissentinj^: 

In  ChirUy  v.  Missouri  Pae.  B,  Cd,  (speak- 
ing in  behalf  of  division  No.  2  of  this  court, 
as  then  constituted),  I  said:  ''One  other 
point  only  remains  to  be  noticed :  'If  plain- 
tiff is  entitled  to  recover  at  all,  the  verdict 
herein  is  excessive.'  It  is  in  evidence  that 
no  bones  were  broken,  no  muscles  destroyed. 
Plaintiff  was  able,  in  eight  or  nine  months, 
to  resume  his  work  as  a  commercial  traveler. 
We  are  asked  by  counsel  to  make  theproper 
deduction,  and  they  will  remit.  We  are 
aware  that  this  court  has  in  cases  heretofore 
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indicated  how  much  should  be  remitted ;  but, 
speaking  for  ourselves,  we  think  that,  when- 
ever the  verdict  does  not,  upon  its  face,  ap- 
pear to  be  result  of  passion  or  prejudice,  it 
is  wholly  within  the  province  of  the  jury, 
but,  when  it  does  so  appear,  then  it  ou^ht 
to  be  set  aside.  We  have  no  scales  by  which 
we  can  determine  what  portion  is  just,  and 
the  result  of  reason,  based  upon  the  evidence, 
and  what  part  is  poisoned  with  prejudice  and 
passion.  We  do  not  think  It  within  our 
province  to  assess  the  damages. "  "  When  we 
set  aside  any  part  of  the  verdict,  we  destroy 
its  integrity ;  and  we  have  no  right  to  set 
ourselves  up  as  triers  of  facts,  and  render  an- 
other and  aifferent  verdict.  We  think  the 
only  logical  course,  in  such  cases,  is  to  let 
the  verdict  stand,  or  set  it  aside,  as  an  en- 
tirety." 3  Graham  &  W.  New  Trials,  p. 
1211.  These  observations  of  mine  are  now 
disapproved.  As  the  views  I  then  expressed 
were  the  result  of  much  consideration,  and 
not  a  mere  passing  theory,  I  trust  I  will  b% 
pardoned  for  not  yielding  them  without  giv- 
ing, to  some  extent,  the  reasons  which  actu- 
ated me  when  I  wrote  that  opinion.  I  dis- 
like to  appear  tenacious  of  my  own  opinions, 
when  they  conflict  with  those  whose  greater 
experience  and  much  greater  ability  and 
learning  command  so  much  more  respect ;  but 
I  wish  to  dissent,  in  a  respectful  way,  from 
their  views  in  this  case.  When  I  wrote  the 
opinion  in  the  Ourley  Case,  I  cited  no  au- 
thority, and  did  not  enter  into  any  discussion 
of  the  principle  announced  in  regard  to  a  re- 
mittitur. Of  course,  what  I  said  then  was 
with  reference  to  that  and  similar  cases,  and 
not  to  that  class  of  cases  where  the  law  fixes 
the  measure  of  damages,  which  is  alike  ob- 
ligatory upon  court  and  jury,  and,  when  the 
court  requires  the  verdict  to  conform  to  tnai, 
no  suitor  can  complain.  But  when  the  dam- 
ages are  unliquidated,  and  there  is  no  legal 
measure  of  damages,  I  still  maintain  that  \% 
is  a  question  for  the  jury,  and  the  court — 
even  a  niH  prius  court-bought  not  to  interfere 
unless  the  verdict  is  the  result  of  passion, 
prejudice,  or  corruption,  or  evident  mistake. 
In  Sutherland  on  Damages  (vol.  1,  p.  810), 
the  author  says :  "  It  is  we  pecul  iar  prov  i nee 
of  the  jury  to  decide  such  cases  under  ap- 
propriate instructions  from  the  court,  and  the 
law  does  not  recognize  in  the  court  the  power 
to  substitute  its  own  judgment  for  that  of 
the  jury. "  In  Ooetz  v.  Amba,  22  Mo.  170,  the 
verdict  was  for  |2,000  for  an  assault  and 
batterv ;  and  this  court,  on  appeal,  set  it 
aside  because  it  was  excessive.  Upon  a  sec- 
ond trial  the  verdict  was  for  $8,000,  and  on 
a  second  appeal  it  was  again  urged  the 
verdict  was  excessive.  27  Mo.  28.  Judgo 
Richardson,  speaking  for  the  court  said : 
"The  general  rule  on  this  subject  is  well 
stated  by  Mr.  Sedgwick  in  his  work  on  Dam- 
ages,— 'that  although  the  court  are  entirely 
satisfied  that  the  damages  are  excessive,  aod 
altogether  beyond  a  compensation  for  the 
actual  loss  sustained,  they  will  not,  on 
motion  for  a  new  trial,  interfere  with  the 
finding,  unless  the  verdict  is  so  extravagant 
as  to  Mar  evident  marks  of  prejudice,  pas- 
sion, or  corruption.'**  The  learned  aulhof 
was  evidently  speaking  of  a  nm  pj-iia  court» 
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and  if  that  court,  with  its  exceptional  ad- 
Tantages  for  seeing  and  hearine  the  wit- 
nesses, was  restrained  by  this  rigia  rule,  why 
should  an  appellate  court,  without  those  op- 
portunities, act  upon  less?  In  Kennedy  v. 
Xftyrth  MiMouH  K  Co,,  86  Mo.  851,  Judge 
"Wagner  said:  "The  ground  urged  for  re- 
versal, that  the  damages  are  too  large,  is 
not  good  here.  There  was  evidence  to  go 
to  the  jury,  and  where  that  is  the  case  it  is 
their  peculiar  province,  under  proper  in- 
structions from  the  court,  to  determine  the 
amount.  Before  we  are  at  1 1  berty  to  interfere 
with  a  verdict,  it  must  api  r  at  first  blush 
that  the  damages  are  flagrautly  excessive,  or 
tliat  the  jury  have  been  influenced  by  oassion, 
prejudice,  or  partiality."  In  Ordkam  v. 
Facifie  B.  €h.,  M  Mo.  699,  Judge  Norton,  for 
the  whole  court,  said:  *'It  is  claimed  the 
damages  are  excessive."  After  Quoting  the 
remarK  from  Kennedy  t.  North  musouri  R. 
Co.  suryra,  he  said :  *'In  the  case  before  us, 
plaintiff's  right  to  recover  damages  was 
clearly  established,  and  it  does  not  appear  to 
us  that  they  are  so  flagrantly  excessive,  or 
that  the  sum  assessed  is  so  dis'proportioned  to 
the  injury,  as  to  bear  marks  of  passion,  pre- 
judice, or  corruption  on  the  part  of  the  jury, 
and  because  we  cannot  say  this  the  judgment 
cannot  be  disturbed  on  the  eround  of  ex- 
cessive damages. "  Snnthy.  WoLbaeh^  8t.  L, 
d  P.  B.  Go.  92  Mo.  859,  was  placed  squarely 
on  the  authority  of  Miliar  v.  Hardin,  64  Mo. 
545.  No  reference  was  made  to  the  Waldhier 
Caee.  Miller  v.  Hardin  was  an  action  of 
ejectment,  and  the  jury  assessed  no  damages, 
but  the  circuit  court,  in  rendering  judgment, 
entered  it  up  for  $105  damages.  The  plain- 
tiff discovered  this,  and  asked  to  remit  all 
of  said  damages,  and  it  was  permitted.  But 
neither  of  those  cases  meets  the  practice  to 
which  I  am  objecting,  namely,  the  enforced 
remittitur  in  this  court,  or  the  alternative  of 
a  reversal.  My  position  is  that  our  jurisdic- 
tion in  these  dsises  is  appellate,  and  that  we 
are  not  authorized  to  assess  the  damages  in 
a  case  like  this,  and  that  we  are  utterly  with- 
out the  means  to  properly  fix  them.  I  rec- 
ognize the  force  and  logic  of  the  position  of 
mv  Brother  Barclay, — that,  as^n  appellate 
tribunal,  we  have  no  right  to  pass  upon  any 
question  of  fact  in  an  appeal  from  a  law 
case.  He  may  be  entirely  right.  But  I  think 
this  court  has  asserted  this  Jurisdiction,  un- 
der certain  circumstances,  since  Lackey  v. 
Lane,  7  Mo.  220,  and  McAfee  v.  Ryan,  11 
Mo.  864.  But  certainly  I  am  unwilling  to 
go  further  than  to  say  that  a  verdict  may  be 
reversed  when,  upon  the  record,  it  appears  to 
be  the  result  of  passion,  prejudice,  corrup- 
tion, or  evident  mistake.  The  rule  now  an- 
nounced by  our  learned  chief  justice,  and 
adopted  by  the  court,  in  my  opinion,  goes 
further  than  any  court  in  the  country,  and 
further,  in  my  opinion,  than  warranted  by 
the  constitution  of  this  court,  or  the  great 
weight  of  decisions  prior  to  the  Walc^ier 
Cane  justify.  In  Woreter  v.  Canal  Bridge 
Proprs,,  16  Pick.  547,  the  supreme  court  of 
Mnssachuaetts  said:  ''In  all  cases  where 
there  is  no  rule  of  law  regulating  the  as- 
sessment of  damages,  and  the  amount  does 
not  depend  on  computation,  the  judgment  of 
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the  jury,  and  not  the  opinion  of  the  court, 
is  to  govern,  unless  the  damages  are  so  ex- 
cessive as  to  warrant  the  belief  that  the  jury 
must  have  been  infiuenced  by  partiality  oi 
prejudice;  or  misled  by  some  mistaken  view 
of  the  merits  of  the  case."  In  8  Sedgwick 
on  Damages,  8lh  ed.  §  1322,  it  is  said  :  **  The 
usual  practice,  upon  setting  aside  a  verdict 
because  it  is  excessive,  is  to  order  a  new 
trial,  but  in  some  jurisdictions  the  remittitur 
is  permitted."  In  Coleman  v.  Souihtoiek,  9 
Johns.  45,  6  Am.  Dec.  253,  CJiief  Jtutiee 
Kent  said:  ''The  damages  must  be  so  ex- 
cessive as  to  strike  mankind,  at  first  blush, 
as,  beyond  all  measure,  unreasonable  and 
outrageous,  and  such  as  manifestly  show  the 
jury  to  have  been  actuated  by  passion,  par- 
tiality, prejudice,  or  corruption.  In  short, 
the  damages  must  be  flagrantly  outrageous 
and  extravagant,  or  the  court  cannot  under- 
take to  draw  the  line,  for  they  have  no 
standard  by  which  to  ascertain  tiie  excess." 
In  Price  v.  Severn,  7  Bing.  316,  Chief  Juetiee 
Tindal  said  :  ** I  am  as  little  disposed  as  any 
man  to  interfere  with  the  province  of  a  jury, 
and  I  should  not  be  induced  to  send  a  case 
down  again,  for  excessive  damages,  except 
where  those  damages  are  erroneous  and  dis- 
proportionate. I  consider  them  such  in  this 
case.  The  case  must  therefore  go  before  an- 
other jury."  In  Whipple  y,  Cumberland  Mfg. 
Co,,  2  Story,  C.  C.  670.  671,  Fed.  Cas.  No. 
17,516,  Judge  Story  said:  "In  no  case  will 
the  court  ask  itself  whether,  if  it  had  been 
substituted  in  the  stead  of  the  jury,  it  would 
have  given  precisely  the  same  damages,  but 
the  court  will  simply  consider  whether  the 
verdict  is  fair  and  reasonable,  and  in  the 
exercise  of  sound  discretion,  under  all  the 
circumstances  of  the  case;  and  it  will  be 
deemed  so  unless  the  verdict  is  so  excessive 
or  outrageous,  with  reference  to  those  cir- 
cumstances, as  to  demonstrate  that  the  jury 
have  acted  against  the  rules  of  law  or  have 
suffered  their  passions,  their  prejudice,  or 
their  perverse  disregard  of  justice  to  mislead 
them."  In  Blunt  v.  Little,  8  Mason,  102 
Fed.  Cas.  No.  1,578,  the  same  learned  judge, 
while  he  permitted  a  remittitur,  said,  in  so 
doing,  **  I  have  the  greatest  hesitation  in  in- 
terfering with  a  verdict,  and  in  so  doing  I 
believe  that  I  go  to  the  very  limits  of  the 
law." 

I  could  add  a  volume  of  similar  expres- 
sions from  the  opinions  of  judges  whose 
names  challenge  our  respect,  but  this  will 
suffice  to  show  that  I  was  not  without  au- 
thority when  I  said  "that  whenever  the  ver- 
dict does  not,  upon  its  face,  appear  to  be  the 
result  of  passion  or  prejudice,  it  is  wholly 
within  the  province  of  the  jury."  I  did  not 
then,  nor  do  I  now,  say  a  court  may  not  set 
aside  a  verdict,  if  it  does  appear  to  be  the 
result  of  passion,  prejudice,  or  evident  mis- 
take or  corruption,  but  it  is  only  when  it 
does  so  appear  that  the  court  can  interfere. 
My  proposition  was  that  this  court,  under' 
our  constitution,  had  no  right  to  substitute 
its  verdict  for  that  of  a  jury.  Const.,  §28, 
art.  2,  declares :  "The  rieht  of  trial  by  jury 
as  heretofore  enioyed  shalfremain  inviolate. " 
Whatever  may  be  the  opinion  of  lawyers  and 
publicists  upon  the  propriety  of  retaining 
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the  Jury  system,  it  Is  clear  to  me  that  it  is 
the  dat^  of  this  court  to  obey  the  constitu- 
tion as  it  ia.  If  I  understand  the  opinion  of 
the  majority  of  the  court,  it  does  not  an- 
nounce that  a  Terdict  which  is  poisoned  with 
the  element  of  passion,  prej[udice,  or  corrup- 
tion can  be  cured  by  a  remittitur  either  in  a 
trial  or  appellate  court.  If  it  does,  then  I 
think  it  altogether  indefensible.  Whenever 
it  is  conceded  that  passion  or  prejudice 
enters  into  the  Terdict,  then  no  part  of  it 
ought  to  stand,  for  the  palpable  reason  that 
it  permeates  and  Titiates  the  whole  Terdict. 
The  court  cannot  say  that  but  for  such  undue 
feeling  any  verdict  at  all  would  have  been 
giTen  against  the  defendant.  As  said  by  the 
author  in  Sutherland  on  Damages  (page  818)  : 
**  There  is  an  apparent  departure  from  sound 
principle  in  this  practice.  The  court  con- 
cludes that  the  jury  were  influenced  by  pas- 
sion or  prejudice,  or  both,  because  they  found 
such  excessive  damages,  and  yet  allow  their 
finding,  covering  the  major  propositions  of 
the  case  upon  which  damages  are  consequent, 
to  stand.  Why  should  a  verdict  be  in  part 
retained,  if  the  jury  were  really  influenced 
by  passion  or  prejudice?  Where  their  esti- 
mate of  damaires  is  rejected,  and  another  sub- 
stituted, is  the  latter  a  verdict?"  Eoeltz  v. 
Bleckman^  46  Mo.  820 ;  Loewenihal  v.  Streng, 
90  111.  74 ;  Atchison,  T.  dt  8,  F.  B,  Co,  v. 
Oon^^  87  Kan.  578 ;  Sedgw.  Damages,  8th  ed. 
^  1822.  It  seems  to  be  clear  that  the  right 
to  a  jury  trial  presupposes  always  an  im- 
partial jury ;  and  it  must  follow  that  a  jury 
actuateaby  passion,  prejudice,  or  corruption 
is  not  such  as  is  guaranteed  by  our  charter. 
The  pith  of  the  argument  of  my  learned 
brother  who  wrote  the  opinion  in  this  case 
is  that  a  verdict  may  be  excessive,  and  yet 
not  influenced  by  prejudice  or  passion.  But, 
if  not  influenced  by  prejudice  or  passion,  how 
are  we  to  account  for  this  flagrant  excess, 
except  upon  the  other  flround  of  obvious 
mistake  of  duty"?  Why  do  we  say  it  is  ex- 
cessive? Is  it  not  because  it  is  so  clearly 
unreasonable  and  unjust  as  to  shock  our  sense 
of  ri/cht,  and  not  such  a  verdict  as  just  and 
iinparttal  jurors  ought  to  have  returned? 

But,  taking  the  view  that  the  verdict  is 
not  necessarily  the  result  of  passion  or  prej- 
udice, this  brings  us  to  the  proposition,  Uow 
is  this  excessive  verdict  to  be  cured?  By 
the  appellate  court,  which  sees  only  the  cold 
record,-!— a  body  that  has  no  opportunity  of 
seeing  the  witnesses,  or  observing  their  man- 
ner,— or  by  a  new  trial  before  another  jury? 
How  is  this  court  to  determine  how  much  is 
just,  and  how  much  unjust?  The  only  an- 
swer I  have  seen  is  that  contained  in  the 
opinion  of  the  majority,  viz.,  that  ^  this  court 
is  constantly  reversing  these  verdicts,  and  it 
is  in  position  to  know  when  a  verdict  in  a 
given  case  is  beyond  that  usually  allowed  in 
such  cases,  andthe  defendant  is  entitled  to 
the  beneflt  of  that  knowledge."  In  other 
words,  I  understand  from  this,  we  are  to 
strike  a  **  general  average"  in  these  cases.  I 
submit:  (1)  We  have  no  ri^ht,  under  our 
constitution,  to  do  this.  It  is  the  province 
of  the  Jury,  in  each  case,  to  assess  the  dam- 
ages, and  'not  the  court.  (2)  This  practice, 
to  be  logical,  will  drive  us  to  the  other  ex- 
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treme,^«f  inonBGitur,  If  we  are  to  cut 
down  all  the  verdicts  that  appear  to  us  to  be 
above  the  general  average,  are  we  not  bound 
to  increase  all  those  below  the  average  to  the 
usual  standard?  (8)  But  I  maintain  that  the 
common- law  courts  have  never  attempted  be- 
fore to  average  up  verdicts.  Chief  Justice 
Mansfield,  in  HcwUtt  v.  Cruchiey,  5  Taunt. 
280,  281,  said:  ''I  always  have  felt  that  it 
is  extremely  difllcult  to  interfere,  and  say 
when  damages  are  too  large."  *'You  may 
take  twenty  Juries,  and  every  one  of  them 
will  differ,  from  £2,000  to  £200."  But  he 
did  not  suggest  that  it  was  his  function  to 
strike  the  average  for  them,  nor  will  be  be 
any  better  able  than  the  jury  to  weigh  the 
facta  of  each  case,  and  determine  what  ia 
right.  In  the  verv  nature  of  things  there  can 
be  no  average.  The  facts  and  circumstances 
of  each  case  must  determ  i  ne  i t.  W  hat  wou  Id 
be  a  large  verdict  for  one  person  would  be 
very  inadequate  for  another.  In  Nudd  v. 
WslU,  11  Wis.  415,  the  court  said:  ''The 
practice  of  remittinsr.  when  the  illegal  part  ia 
clearly  distinsruishable  from  the  rest,  and 
may  be  ascertained  by  the  court  without  as- 
suming the  functions  of  thcr  lury,  and  sub- 
stituting  its  judgment  for  theirs,  is  well  set- 
tled. But  it  ought  not  to  be  carried  so  far  as 
to  allow  the  court,  when  the  jury  has  obvi- 
ously mistaken  the  law  or  the  evidence,  and 
rendered  a  verdict  which  ought  not  to  stand,, 
to  substitute  its  own  judgment  for  theirs^ 
and,  after  determining  upon  the  evidenoe- 
what  amount  ought  to  be  allowed,  permit  the 
plaintiff  to  remit  the  excess,  ana  refuse  & 
new  trial.  There  are  authorities  that  would 
sustain  even  this,  as  ColUnt  v.  Albany  d.  8^ 
R.  Co.  12  Barb.  492,  and  Clapp  v.  Hndmm 
MiverR,  Co,  19  Barb.  461 ;  but  we  are  unable 
to  see  how  such  practice  can  be  sustained, 
in  such  cases  as  these  were  without  doing  the 
very  thins  which  they  propose  not  to  do; 
that  is,  allow  the  court  to  substitute  its  own 
verdict  for  a  wrong  verdict  of  the  jury,  and, 
on  the  plaintiff's  accepting  that,  refusing  a 
new  trial."  In  Vinat  v.  Core,  18  W.  Va.  1, 
that  court  fully  indorsed  the  above  view  of 
the  supreme  court  of  Wisconsin,  and  reas- 
serted the  same  doctrine  in  Onfried  v.  BcUti- 
more  d  0,  R.  Co.  84  W.  Va.  260 ;  Vaulx  v. 
Herman,  8  Lea,  698 ;  Thomoi  v.  Womack,  18 
Tex.  580.  In  St.  Louie,  1,  M.  d  8,  R,  Co., 
V.  Hall,  58  Ark,  7,  the  supreme  court  of 
Arkansas  said :  ^  In  &unt  v.  Little,  8  Mason, 
102,  Fed.  Cas.  No.  1,678,  Judge  Story  sava 
that  a  verdict  for  damages  should  not  lightly 
be  disturbed  on  the  ground  of  excessiveness, 
and  that  in  permitting  a  remittitur,  where 
such  excessiveness  was  the  only  error,  he  felt 
that  he  went  to  the  limit  of  the  law.  And 
so  we  think.  The  case  of  Little  Rock  d  fH, 
8.  R.  Co.  V.  Barker,  89  Ark.  491,  is  certainly 
'the  limit  of  the  law.'  In  this  cause  the 
jury  had  properly  before  them  the  plaintiff 'a 
expenses,  his  loss  of  time,  his  diminislied 
capacity  for  labor,  and  bis  pain,  anguish, 
and  suffering.  The  difliculty  which  would 
beset  a  court  in  determining  the  justness  or 
excessiveness  of  a  verdict  based  upon  the 
premises  alone  would  not  be  inconsiderable. 
But  superadd  the  element  of  punitive  dam- 
ages erroneously  allowed,  and  the  process  by 
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which  the  court  is  to  dissect  the  Terdict, 
eliminate  the  error,  eliminate  the  excess  of 
compensation,  and  settle  upon  the  exact  sum 
which  plaintiff's  case  entitles  him  to  have, 
'passeth  all  understanding.  *  To  attempt  it, 
we  think,  would  be  a  violation  of  the  con- 
stitution, which  intends  that  every  litigant 
shall  have  a  trial  of  his  cause  before  an  im- 

{martial   jury  upon  proper   declarations   of 
aw." 

This  is  not  a  new  question.  It  has  been 
discussed  in  many  of  the  states.  The  opin- 
ion of  J%idg€  Black  contains  a  reference  to 
those  states  where  a  remittitur  has  been  al- 
lowed as  a  condition  for  refusing  a  new  trial 
for  excessive  damages.  In  8a/f>annah^  F.  dt 
W.  R  Co.  V.  Harper,  70  Ga.  119,  the  cases 
were  reviewed,  and  the  conclusion  was 
reached  that  the  trial  court,  even,  had  no 
richt  to  impose  such  a  condition  as  a  reason 
for  refusing  a  new  trial.  It  was  well  said 
by  Judtfc  Hall  that  the  power  to  control  did 
not  include  the  power  to  'find  a  verd  ict.  Sai  d 
he,  *'Like  the  executive  veto,  it  arrests,  but 
does  not,  by  its  exercise,  bestow  the  power 
to  enact."  It  is  a  familiar  principle  that  a 
court  or  other  constituted  authority  may  not 
do  that  indirectly  which  it  is  forbidden  to 
do  directly.  No  amount  of  argument  can 
disguise  the  fact  that  if  we  assume  to  set 
aside  verdicts  in  this  manner  and  substitute 
our  findings  in  lieu  of  the  jury's,  we  have 
taken  to  ourselves  the  prerogative  that 
was  confided  by  the  constitution  and  the 
statutes  to  the  jury.  Nor  am  I  able  to  see 
the  consistency  in  setting  aside  the  verdict 
of  a  jury,  dictating  a  different  finding,  and 
yet  hesitating,  when  asked  to  instruct  a  jury 
as  to  the  elements  of  damages,  because  we 


would  thereby  be  invading  their  province. 
At  one  time  1  had  thought*  I  woula  not  dis- 
sent in  tliis  case,  but  yield  my  assent,  be- 
cause of  the  former  decision  of  this  court  in 
Furnish  t.  Miwouri  Pac.  R.  Co.;  but  when 
I  consider  that  that  decision  did  not  consti- 
tute a  rule  of  property,  and  no  vested  right 
would  be  disturbed  by  not  adhering  to  it, 
and  because  I  am  convinced  that,  as  judges, 
we  ought  not  to  assume  the  functions  of  the 
jury,  and  that  it  has,  from  the  organization 
of  the  state,  been  considered  the  pecMliar 
right  of  a  jury  to  fix  the  amount  of  damages 
in  a  tort  like  this,  I  deem  it  my  duty  to  say 
so  now.  It  has  been  iterated  and  reiterated, 
numberless  times,  that  **no  measure  can  be 
prescribed  in  such  cases,  except  the  enlight- 
ened consciences  of  impartial  jurors. "  Have 
we  concluded  we  will  substitute  the  enlight- 
ened conscience  of  the  judges  of  the  appellata 
courts  in  lieu  of  that  of  a  jur^?  It  seems  so 
to  me,  and  for  that  reason  I  dissent  from  the 

f practice.  It  was  a  maxim  of  the  common 
aw  **  that  with  respect  to  the  question  of  law 
the  jury  must  not  respond,  but  only  the 
judges,  and  as  to  questions  of  fact  the  judges 
must  not  respond,  but  only  the  jurv.* 
Broom,  Legal  Maxims,  80:  Co.  Litt.  2d56. 
In  King  v.  Poole,  Cas.  t.  Hardw.  28,  it  was 
said  by  Lord  Hardwicke:  **It  is  of  the 
greatest  consequence  to  the  law  of  England, 
and  to  the  subject,  that  the  powers  of  the 
judge  and  the  jury  be  kept  distinct ;  that  the 
judge  determine  the  law,  and  the  jury  the 
fact;  and,  if  ever  they  come  to  be  con- 
founded, it  will  prove  the  confusion  and 
destruction  of  the  law  of  England." 

Sherwood,  </.,  concurs  in  these  viewi. 
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1.   The  burden  Is  on  the  inearanee  coniP 
pany  to  prove  that  an  aooideatal  death  was 
from  one  of  the  excepted  causes  under  a  policy 
ooverlDff  death  through  extraordinary,  violent, 
and  accidental  means  **  within  the  intent  and 
meaning  of  the  conditions  **  therein  recited. 
8.   Whether  or  not  m,  person  found  In  m, 
dark  ni^ht  between  a  station  plat- 
form and  the  railroad  track  ^nth  his  legs 
crushed  by  the  wheels  of  a  car  when  the  train 
bad  but  Just  started,  was  injured  v^hfle ''  standing, 
riding,  or  beinsr  **  on  the  platform  of  a  car  or  en- 
Nora.— The  presumption  us  to  the  ezeroise  of 
due  care  by  a  person  alleared  to  have  been  killed 
by  Itie  alleged  negligence  of  another  Is  the  subject 
of  a  noU  to  Bendrickson  v.  Great  Northern  R.  Go. 
(Minn.)  16  L.  R.  A.  281.   See  also  Yamell  v.  Kansas 
City.  Ft.  S.  ft  M.  B.  Co.  (Mo.)  18  L.  R.  A.  609;  Lillstrom 
V.  Northern  P.  B.  Co.  (Minn.)  20  L.  B.  A.  587. 

For  burden  of  proof  on  Insurer  as  to  defense  such 
as  that  of  voluntary  exposure,  see  Baden feld  v. 
Massachusetts  Mut.  Aoo.  Asso.  (Mass.)  18  L.  B.  A. 
268,  and  note. 
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terlng  or  leaving  a  moving  car  within  the  pro- 
hibition of  an  insurance  policy,  is  a  question  for 
the  jury. 

(November  27, 1884.) 

EXCEPTIONS  by  defendant  to  rulings  of 
the  Superior  Couri  for  Bristol  Countv, 
made  during  the  trial  of  an  action  brought 
to  recover  the  amount  alleged  to  be  due  on  a 
policy  of  accident  insurance,  which  resulted 
in  a  verdict  in  favor  of  plaintiff.  Judgment 
on  the  verdict. 

The  facta  are  stated  in  the  opinion. 

Messrs,  E«  Awery  and  A.  E.  Awery  for 
defendant. 

Messrs,  Llneoln  Ai  Hood*  for  plaintiff: 

The  Injuries  must  have  been  either  acci- 
dental or  intentional.  If  intentional,  then 
it  was  suicide  which  was  not  open  to  tha 
defense  under  the  answer. 

Coburn  v.  Travelers  Ins,  Oo,  145  Mass.  226. 

The  provisos  contained  In  the  policv  were 
matters  of  defense  to  be  set  out  in  the  an- 
swer, and  the  burden  of  proving  them  is  upon 
the  defendant. 

Keene  v.  New  England  Mut.  Aee,  Auo, 
161  Mass.  149 ;  Coburn  v.  Travelers  Ins.  Oo, 
svpra;  Freeman  v.  Travelers  Ins,  Co,  144 
Mass.  572 ;  Clujf  v.  Mutual  Ben.  L.  Ins.  C^ 
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^  Maas.  829 ;  Badsnfeld  v.  Massachusetts  Mut, 
Aee.  Asmf.  13  L.  R.  A.  268,  154  Mass.  77. 


iirltoiit  </.,  delivered  the  opiDion  of 
the  court : 

The  plaintiff  claims  under  a  policy  of  in- 
«ttrance  whereby  the  defendant  promised  to 
pay  her  f  5,000  on  proof  of  the  death  of  her 
husband,  William  A.  Anthony,  from  "bod- 
ily injuries  effected  through  external,  vio- 
lent, and  accidental  means,  within  the  in- 
tent and  meaning  of  the  conditions'*  recited 
therein.  The  testimony  in  regard  to  the 
material  facts  was  uncontradicted.  Wil  1  iam 
A.  Anthony  was  a  passenger  on  a  train  on 
the  Colorado  &  Midland  Railroad.  He  was 
«een  in  his  usual  health  in  one  of  the  cars  of 
the  train  late  in  the  evening  of  September  8, 
1891,  just  before  it  reached  Oranite,  Colo., 
which  was  a  station  at  which  trains  were 
accustomed  to  stop.  He  had  a  ticket  for 
Denver,  a  place  to  which  the  train  was  go- 
ing. The  train  stopped  at  Qranito  to  take 
the  mail.  The  night  was  dark,  and  there 
was  no  light  on  the  platform  at  the  station. 
The  train  started  slowly,  and  when  it  had 
^one  not  more  than  80  or  50  feet  he  was  dis- 
covered on  the  ground  between  the  platform 
and  the  nearest  rail  of  the  track  with  his 
legs  crushed  by  the  wheels  of  one  of  the 
trucks  which  had  passed  over  them.  He 
survived  about  four  hours,  beinff  unconscious 
•most  of  the  time,  and  then  died  from  the  in- 
jury. No  witness  saw  the  accident,  and 
nothing  more  was  shown  in  regard  to  the 
•cause  of  it.  The  policy  contains  numerous 
•conditions,  which  immediately  follow  the 
words,  ''provided  always,"  among  which  are 
these :  **No  claim  shall  be  valid  under  this 
^certificate  when  the  death  or  injury  may  have 
been  caused  by  duelin^^,  fighting,  .  .  . 
«r  when  the  death  or  iniury  may  have  hap- 
pened in  consequence  of  war  or  invasion,  or 
of  ridinfiT  or  driving  races,  or  of  any  volun- 
tary exposure  to  unnecessary  danger,  hazard, 
•or  perilous  adventure."  ''Standing,  riding, 
or  being  upon  the  platforms  of  moving  rail- 
way coaches  other  than  street  cars,  or  riding 
in  any  other  place  not  provided  for  the  trans- 
portation of  passengers,  or  entering  or  at- 
tempting to  enter  or  leave  any  public  con- 
veyance using  steam  as  motive  power  while 
the  same  is  in  motion,  .  .  •  are  hazards 
oot  contemplated  or  covered  by  this  certifl- 
oate."  etc. 

The  only  question  reserved  by  the  report 
Is  whether  there  was  evidence  to  warrant  the 
submission  of  the  case  to  the  jury.  This 
question  may  be  divided  into  two  branches : 
rirst,  whether  the  burden  of  proof  is  on  the 
defendant,  after  the  plaintiff  has  shown  that 
the  injuries  were  effected  ''through  external, 
violent,  and  ateidental  means,"  to  show  that 
they  resulted  from  some  of  the  causes  speci- 
fied in  the  conditions  as  not  within  the  io- 
«urance,  or  on  the  plaintiff  to  show  that  they 
did  not ;  secondly,  if  the  burden  of  proof  is 
on  the  defendant,  :>ught  the  judge  to  have 
instructed  the  jury  that  the  burden  was  sus- 
tained, and  that  th^r  verdict  must  be  for  the 
defendant.  The  c-oestion  in  regard  to  the 
burden  of  proof  nas  been  considered  and 
practically  decided  in  previous  cases.    /^Vm- 
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man  v.  Trawlers  Ins.  Co,  144  Mass.  672; 
Codum  V.  Travelers  Ins.  Oo.  145  Mass.  226; 
Badenfeld  v.  MassaehvMtts  Mut.  Ace,  Asso, 
154  iMass.  77,  18  L.  R.  A.  268.  The  sub- 
stance of  the  contract  is  to  pay  if  death  re- 
sults from  injuries  effected  through  external, 
violent,  and  accidental  mer.n8,  with  a  pro- 
viso stating  many  exceptions,  most  of  which 
depend  upon  the  subsequent  conduct  of  ihe 
insured.  While  'he  use  of  the  words,  **  with- 
in the  intent  and  meaning  of  the  conditions 
herein  recited,"  may  have  been  intended  to 
have  the  same  effect  as  if  all  the  matters  con- 
tained in  the  conditions  had  been  written 
into  the  sentence  descriptive  of  the  risks  in- 
sured against,  and  as  if  the  general  descrip- 
tion of  the  risks  had  been  in  affirmative 
words,  which  would  not  include  any  of  these 
excepted  cases,  and  while  there  is  logical 
force  in  the  argument  that  the  plaintiff 
should  show  affirmatively  that  his  case  comes 
within  the  terms  of  the  policy  by  showing 
that  the  injury  was  not  from  Huy  one  of  the 
excepted  causes,  we  are  of  opidion  that  prac- 
ticallv,  and  under  the  general  rules  of  ]^lead- 
ing,  it  is  better  to  hold  the  plaintiff  is  not 
bound  to  allege  or  prove  that  his  is  not  one 
of  the  cases  to  which  the  insurance  does  not 
apply.  These  cases,  in  whatever  language 
they  may  be  stated,  are  in  the  nature  of 
exceptions  under  an  affirmation  previously 
stat^  in  general  terms.  In  this  respect  there 
is  no  good  ground  of  distinction  between  the 
present  case  and  Freeman  v.  Traveiers  Ins, 
Oo,  and  Oobum  v.  Th'avelers  Ins.  Co.,  cited 
above.  There  can  hardly  be  any  doubt  that 
the  d^th  of  thei insured  was  the  result  of  ac- 
cident. The  burden  being  on  the  defendant 
to  prove  that  it  was  from  one  of  tlie  excepted 
causes,  the  question  remains  whether  the  jury 
should  have  been  instructed  as  a  matter  of 
law  that  the  burden  was  sustained.  It  is 
not  often,  where  a  party  has  the  burden  of 
proving  a  fact  by  the  testimony  of  witnesses, 
that  the  jury  can  be  required  bv  the  court  to 
say  that  the  fact  is  proved,  lliey  ma^  dis- 
believe the  witnesses.  If  the  conclusion  ie 
to  be  reached  by  drawing  inferences  of  fact 
from  other  facts  agreed,  ordinarily  the  jury 
alone  can  draw  these  inferences.  It  is  only 
when  no  inferences  are  possible  except  those 
which  lead  to  one  concmsion  that  the  jury 
can  be  required  to  find  a  proposition  affirma- 
tively established.  In  the  present  case  it 
cannot  be  said,  as  a  matter  of  law,  that  death 
was  the  result  "of  a  voluntary  exposure  to 
unnecessary  danger,"  within  the  mean  in  e  of 
these  words  as  explained  in  Keene  v.  i^ew 
England  Mut.  Aee.  Asso.  161  Mass.  149. 
See  also  Badenfeld  v.  Massachusetts  Mut. 
Aee.  Asso.  154  Jiass.  77,  18  L.  R.  A.  268. 
The  circumstances  point  strongly  to  an  in- 
ference that  the  deceased  was  "standing,  rid- 
ing, or  being"  on  the  platform  of  one  of  the 
cars,  or  entering  or  attempting  to  enter  or 
leave  a  car  while  it  was  in  motion.  But, 
we  cannot  say  as  matter  of  law  that  the  lury 
were  bound  to  draw  this  inference  of  fact. 
It  is  conceivable  that  while  walking  on  the 
unlighted  platform  as  the  car  was  about  to 
start  he  accidentally  fell  between  the  plat- 
form and  the  rail,  or  in  some  way  was  ac- 
cidentally or  intentionally  pushed  or  thrown 
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down.  If  the  burden  were  on  the  plaintiff 
in  thift  branch  of  the  case,  a  verdict  for  the 
defendant  might  well  be  directed,  but  we 
are  of  opinion  that  the  principal  question 


before  the  court  at  the  trial  was  one  of  fact^ 
and  not  of  law. 
Judgment  on  Uu  verdict. 


KEW  HAMPSHIRE  SUPREME  COURT. 


Andrew  C.  BREMBER 
Jeremiah  JONEa 


(. 
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Failure  to  tarn  to  the  rifrbt  of  the  tr«r 
▼eled  part  of  a  highway*  which  the  stat^ 
ute  makes  it  one*8  duty  to  do  on  meeting  another, 
■o  that  the  latter  may  '^pass  with  his  vehicle 
without  interference,**  does  not  make  the  former 
liable  for  a  collision,  if  the  latter  could  have 
avoided  it  by  the  exercise  of  ordhiary  care. 

(March  17,ltt8L) 

CASE  RESERVED  by  the  Supreme  Ck)art 
for  Hillsborough  County  for  the  opinion 
of  the  full  court  in  an  action  brought  to  recover 
daoiafi^  for  injuries  caused  by  the  alleged 
negligence  of  defendant  in  failing  to  turn  to 
the  right  side  of  the  road  when  meeting  plain- 
tiff's carriage.    Judgmenifor  dtfendanU 

The  facts  found  by  the  court  upon  which 
the  reservation  was  made  were  as  follows: 

'*  The  plaintiff  was  riding  in  a  top,  four- 
wheeled  buggy,  and  the  defendant  in  an  open 
express  wagon,  upon  Elm  street,  in  Manches- 
ter. At  a  point  about  midwav  between  Pros- 
eect  and  Harrison  street  their  carriages  col- 
ded.  The  plaintiff's  carriage  and  narness 
were  broken,  and  bis  person  slightly  injured. 
At  the  place  of  collision.  Elm  street  is  l(x)  feet 
in  width.  The  sidewalks  on  either  side  are 
about  16  feet  wide,  leayin?  68  feet  for  a  car- 
riage way.  The  surface  of  toe  roadbed  is  level, 
and  is  paved  with  granite  blocks.  A  double 
track  street  railway  occupies  the  center  of  the 
street,  the  tracks  being  8  feet  in  width  and  4 
feet  apart.  The  distance  from  the  most  east- 
erly rail  to  the  easterly  sidewalk  is  27  feet, 
or  24  feet  to  a  Hne  of  trees  standing  on  the 
easterly  side  of  the  street  The  plaintiff  was 
traveling  north,  and  the  defendant  south, 
on  the  easterly  side  of  the  street  railway 
tracks;  the  plaintiff  being  the  nearer  to  the 
sidewalk,  and  the  defendant  the  nearer  to  the 
railway  track.  The  plaintiff  claimed  that  the 
collision  was  caused  oy  the  defendant's  negli- 
gence, other  than  by  his  traveling  on  the  east- 
erly side  of  the  center  of  the  highway.  The 
defendant   claimed    that   the   collision    was 

KOTB.— On  the  question  of  a  truveler*8  oontrih- 
ntory  neffligence  in  deviating  from  the  usual 
tborouffhrare,  see  note  to  Ely  v.  Des  Molues  (Iowa) 
17  L.  K.  A.  124. 

For  denial  of  liability  for  neffligeoce  In  failing  to 
take  precautioDS  required  by  statute  on  the 
ground  that  they  would  have  been  insufiloient  to 
prevent  injury,  see  note  to  Sowles  v.  Moore  (Vt.)21 
ifc  K.  A«  Tt&.  See  also  Broscbart  v.  Tuttie  (Conn.) 
11  L.  R.  A.  38,  and  note  as  to  violation 'of  rule  of 
road  causing  collision. 
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caused  by  the  plaintiff's  negligence.  Upon 
both  these  issues  there  was  no  preponderance 
of  evidence  in  favor  of  the  plaintiff.  The  ac- 
cident would  not  have  happened  if  the  defend- 
ant had  traveled  on  the  westerly  half  of  the 
highway.  If,  aa  matter  of  law,  the  defendant 
is  liable  because  he  did  not  turn  seasonably  %» 
the  right  of  the  center  of  the  highway,  the 
plaintiff's  damages  are  assessed  at  $100. 

Mr.  C.  E.  Ooehr&n,  for  plaintiff: 

If  the  plaintiff  must  prove  the  defendanfe 
negligence  as  at  common  law,or  is  limited  to  an 
indictment  against  the  violator  of  the  statute* 
of  what  meaning  is  the  phrase  "and  shall  be- 
liable  for  all  damages  occasioned  thereby?^ 
Or  why  were  they  ever  placed  there,  or  of 
what  benefit  is  the  atatate  to  any  one,  and 
especially  to  one  whose  property  has  beei^ 
wrecked  and  his  person  injured  by  one  volun- 
tarily violating  it? 

BrookM  v.  Hart,  14  N.  H.  308. 

The  wrong  consists  in  placing  himself  where- 
he  may  be  the  occasion  of  injury.  So  that  if 
one,  while  exercising  all  the  care  and  caution- 
of  which  the circumbtances  admit,  is  upon  the 
wrong  side  by  accident,  or  is  there  by  no  ac- 
tufd  fiult,  either  for  not  knowing  he  is  on  the 
left  side,  or  for  not  knowing  that  he  is  ap> 
preaching  a  vehicle,  be  is  not  held  liable. 

Norri»  T.LitcAfield,  86  N.H.  271, 09  Am.Dec. 
540:  Lyom  v.  Child,  01  N.  H.  72;  Palmer  v. 
Barker,  11  Me.  888;  Kennard  v.  Burton,  26- 
Me.  80, 48  Am.  Dec  249;  Oarmon  v.  Bangor^ 
88  Me.  448;  Foster  y.Ooddard,  40  Me.  04;  Dun- 
ham V.  Rackliff,  71  Me.  846. 

The  fact  that  the  defendant,  at  the  instant 
of  the  collision,  was  driving  in  violation  of  the 
"law  of  the  road"  is  indeed  "very"  stroni^ 
evidence  of  carelessness.  Unexplained  and 
uncontrolled  this  fact  would  not  only  be- 
"strong"  but  conclusive  evidence  of  careless- 
ness. 

Latrdbee  v.  SewaU,  00  Me.  881. 

The  case  shows  the  defendant  on  the  prohib- 
ited side  of  the  way.  There  is  no  pretense 
that  he  was  there  through  ignorance,  necessi- 
ty, or  accident,  and  his  being  there  and  not 
turning  seasonably,  etc.,  was  the  cause  of  the 
accident.  The  lend  presumption  of  negli- 
gence necessarily  follows,  and  unless  that  ia 
overcome  the  defendant  is  liable. 

Cooley,  Torts,  pp.  004,  005,  000,  note  S. 

Mr,  William  Little,  for  defendant: 

Traveling  on  the  left  side  of  the  road  la  not- 
of  itself  unlawful. 

Pluckwell  V.  WiUon,  6  Car.  &  P.  75;  Chaplin 
V.  Batoes,  8  Car.  &  P.  554;  Wordsworth  v.  WH- 
Ian,  5  £sp.  278;  Gale  v.  Lisbon,  52  N.  BL  174; 
Lyons  v.  Child,  01  N.  H.  74. 

The  case  finds  that  there  was  plenty  of  room^ 
— more  than  thirty-six  feet  in  width  to  spare; 
no  negligence  on  the  part  of  the  defendant^ 


8ee  also  26  L.  R.  A.  769;  30  L.  R.   A.  82. 


1883. 


Bbembkb  y.  Jonsb^ 


40» 


and  no  other  teams  In  tight  or  in  the  waj. 
'The  plain  liff  has  onlj  himself  to  blame  for 
the  accident. ** 

Rogers,  Law  of  the  Eoad,  14. 

A  party  is  not  entitled  to  redress  for  an  hi- 
)ury  sustained  in  meeting  and  psssing  another 
upon  a  highway  where  his  own  carelessness  or 
negligence  has  contributed  in  any  degree, 
greater  or  less,  to  cause  the  injury. 

Brooks  T.  Bart,  14  N.  H.  811. 

The  plaintiff  cannot  recover  because  with 
ordinary  prudence  and  care  he  could  haye 
aToided  the  injuir.  He  had  thirty-six  dear 
feet  in  width  on  Eflm  street,  and  still  he  ran  in- 
to the  defendant. 

Walth  T.  Mimuippi  Valley  Transp.  €h,  62 
Mo.  4S4. 

The  plaintiff  cannot  recover  because  the 
burden  of  proof  was  on  him  to  show  that  he 
was  not  negligent  and  he  did  not  show  it 

liuivhyy.Leane,  101  Mass.  455,  8  Am.  Bep, 
890:  Ofoings  v.  Jones,  9  Md.  106;  Park  v. 
O'Brien,  23  Conn.  889;  Dickey  ▼.  Maine  TeUg. 
Co.  48  Me.  492. 

Cl&rk,  J.,  delivered  the  opinion  of  the 
court: 

The  statute  "establishing  the  law  of  the 
road"  goes  no  further  than  to  prescribe  the 
duties  and  regulate  the  rights  of  travelers  "  in 
meeting  and  passing  each  other  with  carriages 
and  yehicles,  and  leaves  their  rights  and  lia 
bilitiefl  in  all  other  particulars  unaltered,  and 
to  be  regulated  and  determined  by  the  princi- 
ples of  the  common  law.  Ordinarily,  if  one 
traveler,  in  meeting  another,  be  found  upon 
the  half  of  the  way  appointed  to  him  by  the 
statute,  traveling  with  ordinary  care  and  pru- 
dence, and  he  sustain  an  injury  by  a  collision 
with  the  vehicle  of  another,  who  is  upon  that 
part  of  the  way  to  which  he  has  not  the  statu- 
tory right,  the  individual  who  has  thus  sus- 
tained the  injury  may  have  redress  by  action 
against  him  who  was  thus  on  the  part  of  the 
way  to  which  the  statute  did  not  give  him  the 
right.  The  traveler  who  thus  travels  pru- 
dently and  carefully  upon  the  half  of  the  way 
assigned  to  him,  will  ordinarily  pass  at  the 
hazard  and  risk  of  him  who  trenches  upon  his 
rights  in  the  manner  already  stated.  ...  It  is 
legal  negligence  in  any  one  thus  to  occupy  the 
half  of  the  way  appropriated  by  law  to  others 
having  occasion  to  use  it  in  traveling  with 
teams  and  carriages,  and  he  is  chargeable  for 
any  injury  flowing  exclusively  from  that 
cause.  ...  If  carelessness  or  negligence  be 
shown  on  the  part  of  him  who  may  have  sus- 
tained an  injury,  and  who  seeks  redress,  and 
which  has  in  some  measure  more  or  less  con- 
tributed to  the  injurious  result,  in  such  case  it 
would  seem  unreasonable  ...  to  allow  a  re- 
covery for  the  damage  sustained.  It  would 
allow  a  party  to  profit  by  his  own  neirligence 
or  wrong.  In  order  to  entitle  himself  to  re- 
dress for  injuries  sustained  in  passing  others 
on  hiehways,  the  traveler  must  himself  be 
faultless;  he  must  not  be  found  invading  the 
rights  of  others  at  the  time,  nor  to  have  con- 
tributed to  his  own  injury,  in  any  degree,  by 
reason  of  his  own  carelessness  or  negligence. 
Carelessness  on  the  part  of  the  injur^  psrty, 
contributing  to  the  injury,  would  forbid  the 
kgal  concluaion  that  would  otherwise  result, 
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of  a  right  to  redress  for  the  Injury  sustained.  ""^ 
Brooke  v.  Hart,  14  N.  H.  807«  811,  812.  It  i* 
not  enough,  to  entitle  the  plaintiff  to  damages,, 
to  show  merely  that  the  defendant  was  travel- 
ing in  violation  of  the  law  of  the  road  at  the: 
time  of  the  injury  To  maintain  his  actioni 
the  plaintiff  must  establish  two  propositions:. 
(1)  That  the  collision  was  the  result  of  the  de- 
fendant's n^ligence;  and  (2)  his  own  inabilitj^ 
to  avoid  it  bj  the  exercise  of  ordinary  care. 
This  he  has  failed  to  do.  The  case  finds  that 
there  was  no  preponderance  of  evidence  in 
favor  of  the  plaintiff  upon  the  issue  whether 
the  collision  was  caused  by  the  negligence  of 
the  plaintiff,  or,  in  other  words,  whether  the 
plaintiff  could  have  avoided  the  collision  by 
the  exercise  of  ordinary  care.  It  does  not  ap- 
pear, therefore,  that  the  collision  was  not  duo 
to  the  plaintiff's  negligence,  notwithstanding^ 
the  defendant  was  on  the  wrong  side  of  the- 
road.  If  the  defendant  was  guilty  of  legal 
negligence  in  not  turning  to  the  rieht  of  tha^ 
center  of  the  highway, — which  we  do  not  de- 
cide,— ^it  was  nevertheless  the  duty  of  th» 
plaintiff  to  exercise  ordinary  care  to  avoid  a 
collision.  "To  warrant  a  recovery  where^ 
both  parties  are  present  at  the  time  of  the  in- 
jury, as  well  as  in  other  cases,  ability  on  the- 
part  of  the  defendant  must  concur  with  non- 
ability  on  the  part  of  the  plaintiff  to  prevent 
it  by  ordinary  care.  Their  duty  to  exercise^ 
this*  degree  of  care  is  equal  and  reciprocal. 
Neither  is  exonerated  from  this  obligation  by 
the  present  or  previous  misconduct  of  the- 
other.  The  law  no  more  holds  one  responsi- 
ble for  an  unavoidable,  or  justifies  an  avoid- 
able injury,  to  the  person  of  one  who  care- 
lessly exposes  himself  to  dancer,  than  to  his. 
property,  similarly  situated,  in  his  absence. 
Be  who  cannot  prevent  an  injury  negligently 
inflicted  upon  his  person  or  property  by  an 
intelligent  agent  'present  and  acting  at  the 
time '  {.State  v.  Manehester  db  L,  Bailroad,  62i 
N.  a  528,  557;  White  v.  Winnieimmet  Co.  7 
Cush.  155,  157;  Robinean  v.  Cone,  22  Vt.  218, 
54  Am.  Dec.  67),  is  legally  without  fault,  and 
it  Ib  immaterial  whether  his  inability  results, 
from  his  absence,  previous  negligence,  or 
other  cause.  On  the  other  hand,  his  neglect 
to  prevent  it,  if  he  can,  is  the  sole  or  co  oper- 
ating cause  of  the  injury.  No  one  can  justly 
complain  of  another's  negligence,  which,  but 
for  bis  own  wrongful  interposition,  would  be 
harmless.  Parker  v.  Adams,  12  Met.  415,  46. 
Am.  Dec.  694;  Nashua  Iron  d  Steel  Go.  v. 
Worcester  <fc  N.  R.  Co.  62  N.  H.  159.  168. 

No  negligence  on  the  part  of  the  defendant 
is  shown,  other  than  the  legal  negligence  of 
not  seasonably  turning  to  the  right  of  the 
center  of  the  highway.  Whether  the  defend- 
ant's legal  negligence,  in  violating  the  law  of 
the  rosd  rendered  him  liable  to  the  plaintiff 
in  damages,  depends  upon  the  determination 
of  the  question  whether  the  injury  could  or 
could  not  have  been  avoided  by  the  exercise 
of  ordinary  care  by  the  plaintiff;  whether  it 
was  or  was  not  the  legal  cause  of  the  injury. 
The  fact  that  the  defendant  was  violating  the- 
law  of  the  road  does  not,  as  matter  of  law, 
warrant  a  recovery  by  the  plaintiff.  Damon, 
V.  SeituaU,  119  Mass.  66,  68, '20  Am.  Rep. 
815.  If  the  parties  were  reversed,  and  the  de-. 
fendant  was  seeking  damages  from  the  plain*. 
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tiff,  tbe  defendant's  legal  negligence  in  disre- 
garding the  statute,  would  not  necessarily, 
and  as  matter  of  law,  defeat  a  recovery. 
Steele  ▼.  Burkhardt,  104  Mass.  69,  6  Am.  Hep. 
191;  Spoford  ▼.  Harlow,  8  Alien,  176.  The 
•question  would  still  be,  whose  fault^caused 
tbe  collision?  State  ▼.  Manchester  dk  L.  Bail- 
road,  52  N.  H.  628,  557.  The  fact  that  a  party 
was  acting  in  violation  of  law  when  an  injury 
was  done  to  his  person  or  property  by  the 
wrongful  act  of  another  does  not  deprive  bim 
of  his  action  for  damages,  unless  the  injury 
resulted  from  tbe  unlawful  act  Woodman 
V.  Hubbard,  26  N.  H.  67,  7  Am.  Dec.  310; 
Norris  v,  Litchfield,  86  N.  H.  277,  69  Am.  Dec. 
646;  Nutt  v.  Manchester,  58  N.  H.  226;  Sewell 
▼.  Webi^ter,  69  K.  H,  686;  Wentworth  ▼.  Jrf- 


ferson,  60  N.  H.  158;  Lyons  v.  Child,  61  N.  H. 
72;  Welch  Y.  TF<?«&n,  6  Gray,  605.  Thestatuta 
required  the  defendant  to  seasonably  turn  to 
the  right  of  tbe  center  of  tbe  traveled  part  of 
tbe  road,  so  as  to  enable  the  plaintiff  **  to  pass 
with  bis  vehicle  without  interference."  Gen. 
Laws,  chap.  75,  §  11. 

As  the  street  at  tbe  place  of  tbe  collision 
was  of  ample  width  to  allow  tbe  plaintiff  to 
pass  the  defendant's  team  without  interference, 
it  is  apparent  that  the  defendant's  failure  to  turn 
to  tbe  right  of  tbe  center  of  the  highway  was 
not  tbe  legal  cause  of  tbe  collision. 

Judgment  for  the  defendant 

Smith,  J.^  did  not  sit.  The  otbers  oonk- 
curred. 
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*1.  The  wUlfhl  obstmetion  of  m,  pnblie 
highway  to  an  indictable  offense  and  a  public 
Dul8ance,yet  no  individual  can  maintain  a  suit  for 
any  damage,  inoonvenlence,  or  expense  suffered 
by  him  by  reason  of  such  obstruction  in  common 
with  the  people  of  the  oonmi unity. 

8«  In  order  to  maintain  a  suit  for  the 
wlllfVil  obstmetion  of  a  pnblie  hlg^h- 
"wayy  the  person  affgrieved  must  have  suffered 
some  special  and  particular  damage,  differingr  not 
only  in  deirree,  but  in  kind,  from  the  damages 
auslalned  by  tbe  community  at  large. 

8.  The  reason  ^Ten  by  the  anthorltles 
for  the  rnle  announced  in  tbe  preceding  head- 
notes,  i.  e»,  that  a  suit  does  not  lie  against  one  ob- 
structing a  public  highway  in  favor  of  every  one 
passing  along  the  same,  is  to  avoid  multiplicity 
of  suits,  and  because,  if  the  contrary  rule  pre- 
vailed, the  great  multiplicity  of  suits  would  of 
itself  become  an  intolerable  evU. 

4.  The  fhct  that  the  pXalntiff  lives  near 
or  upon  the  pnblie  highway  which  is  ob- 
structed, does  not  change  tbe  rule.  If  by  prox- 
imity to  the  highway  he  has  occasion  to  use  the 
same  of  tener  than  other  citizens,  he  only  suffers 
damages  to  a  irreater  degree,  but  not  of  a  differ- 
ent kind  to  that  sustained  by  all  others  who  have 
occasion  to  travel  the  road. 

C  If  one  portion  of  a  declaration  con- 
talnlnf^  only  one  eonnt  be  repugnant 

to  and  inconsistent  with  other  portions  of  the 
same  declaration,  such  repugrnant  and  Inconsis- 
tent allegations  destroy  and  neutralize  each 
other,  and  the  declaration  Is  bad  on  demurrer. 

6.  A  platntHTownlng property  abutting 

*Headnotes  by  Liddon,  CK,  J, 

NOTB.— In  connection  with  the  authorities  cited 
in  the  above  case  as  to  a  private  right  of  action  for 
obstruction  of  a  street,  see  note  to  Charlotte  v. 
Pembroke  Iron  Works  (Me.)  8  L.  R.  A.  828;  Flynn 
V.  Taylor  (N.  Y.)  U  L.  R.  A.  666;  Megargee  v.  Phlln- 
delpbla  (Pa.)  19 1;.  R.  A.  221;  Bradley  v.  Pharr  (La.> 
19  L.  R.  A.  647;  Buhl  v.  Fort  Street  CJmon  Depot  Ck>b 
<Mich.)28L.B.  A8UL 

26  L.  R.  A. 


upon  a  pnblie  hl^rhway  which  ha*  been 
obstructed  cannot  recover  damaKes  on  ao> 
count  of  the  diminution  in  value  of  said  propertj 
caused  by  said  obstruction,  where  there  is  no 
allegation  that  said  obstruction  comes  into  physi- 
cal contact  with  said  property,  or  with  said  hia-li- 
way,  where  it  immediately  abuts  said  propertj. 

(November  ISO,  189L) 

APPEAL  by  defendant  from  a  Judgment  of 
tbe  Circuit  Court  for  Putnam  County  in 
favor  of  plaintiff  in  an  action  brought  to 
recover  damages  for  alleged  obstruction  of 
highways.     lieversed. 
The  facts  are  stated  In  tbe  opinion. 
Messrs,  J,  R.  Parrott  and  T.  M.  Day» 
Jr.,  for  appellant. 
Mr.  Qeorge  P.  Fowler  for  appellee. 

Liddon,  Ch,  </.,  delivered  tbe  opinion  of 
tbe  court : 

This  action  was  brought  by  tbe  appellee 
to  recover  of  the  appellant  damages  for  the 
alleged  obstruction  of  a  public  road.  Tbe 
amended  declaration  alleges,  in  substance, 
that  on  June  25,  1885,  tbe  plaintiff  was  the 
owner  in  fee  and  occupant  of  certain  premises 
(describing  them),  upon  which  be  resided 
and  bad  his  home  from  the  aforesaid  date  to 
tbe  commencement  of  tbe  suit  (June  19, 
1888)  ;  that  said  land  adjoins  and  abuts  that 
certain  public  road  and  highway  known  and 
called  Brown*8  Landing  road,  leading  from 
the  city  of  Palatka  to  Brown's  Landing,  both 
points  being  in  Putnam  county ;  that  said 
road  was  tbe  direct  and  nearest  road  open  to 
the  public  use  from  the  residence  of  the 
plaintiff  to  said  city ;  that  tbe  defendant  on 
the  date  first  mentioned,  with  force  and  arms 
and  strong  hand,  without  tbe  consent  of 
plaintiff,  or  ri^bt  or  authority  of  law,  broke 
and  entered  said  public  road  and  highway, 
and  impeded  and  obstructed  tbe  same  from 
said  date  to  the  time  of  the  commencement 
of  said  suit,  by  digging  ditches  and  throw- 
ing up  embankments  along  said  public  road, 
and  laying  down  wooden  ties  and  iron  rails 
thereon,  and  by  building  a  railway  track 
thereon,  and  by  using  the  same  for  the  daily 
and  frequent  passage  of  railway  lonnmotives, 


See  also  33  L.  R.  A.  541. 


1894. 


Jaoksonvillb,  T.  a  K.  W.  fl.  Go.  y.  Thompbon. 


411 


care,  and  trainB,  whereby  said  public  road 
became  wholly  impeded,  obstructed,  unfit 
and  unsafe  for  public  use.  The  injury  al- 
leged to  be  done  plaintiff  by  such  action  of 
the  defendant  is  that  neither  he  nor  his 
family,  agents  or  servants  could  travel  or  pass 
over  and~aIong  the  said  road  to  the  said  cit^ 
of  Palatka  on  foot,  horseback,  or  with  vehi- 
cles :  that  he  had  been  cut  off  and  deprived 
of  bis  rights  and  means  of  ingress  and  egress 
to  and  from  his  residence  to  said  city  from 
the  time  of  said  obstruction  to  the  beginning 
of  the  suit,  and  compelled  to  trave!  and  con- 
vey his  goods,  supplies,  and  necessaries  for 
himself  and  family,  and  haul  his  farm  pro- 
ducts a  long  distance  in  order  to  reach  his 
market  at  the  city  of  Palatka ;  and  had  been 
put  to  great  expense  and  loss  of  time  by  rea- 
son of  said  impediments  and  obstructions; 
that  his  land  and  home  had  thereby  become 
greatly  depreciated  in  value.  The  plaintiff 
claimed  two  thousand  dol  lars  damages.  The 
defendant  demurred  to  this  amended  declara- 
tion, whi(^  demurrer  was  overruled  by  the 
court. 

A  number  of  assignments  of  error  are  made, 
bat  the  conclusion  we  reach  disposes  of  the 
case  upon  a  consideration  of  only  one  of 
them,  which  is  the  first,  and  predicated  upon 
the  above-mentioned  ruling.  The  fourth 
ground  of  the  demurrer  to  the  amended  dec- 
laration was  thit  **the  gist  of  plaintiff's 
aciion  is  a  public  wrong,  and  not  a  private 
wrong ;  therefore  the  said  plaintiff  has  no 
right  or  ground  of  action."  The  seventh 
ground  was  ''because  said  declaration  does 
not  set  forth  a  good  cause  of  action. "  These 
two  grounds,  substantially  the  same,  and 
being  well  taken  to  the  declaration,  relieve 
us  from  consideration  of  the  other  matters 
set  up  in  the  demurrer.  Without  pausing 
to  consider  the  indefinite  and  somewhat  con- 
tradictory allegations  of  the  declaration,  we 
pass  at  once  to  the  gist  of  the  matter.  The 
vrillful  obstruction^of  the  public  highway 
as  stated  in  the  declaration  was  an  indictable 
offense,  a  public  wrong  and  nuisance.  Mc- 
Clellan,  Dig.  g  8,  p.  428:  PcUatka  db  I.  R 
R.  Go,  V.  State,  23  Fla.  546 ;  Savannah,  R  db 
W.  R.  Go,  V.  StaU,  Id.. 679.  While  parties 
guilty  of  such  obstruction  might  be  punished 
by  indictment,  and  the  obstruction  abated  as 
a  public  nuisance  by  proper  proceedings  in 
behalf  of  the  state,  yet  no  individual  can 
maintain  a  suit  for  any  damage,  incon- 
venience, or  expense  suffered  by  him  by  rea- 
son of  the  obstruction  in  common  with  the 
people  of  the  community.  In  order  to  main- 
tain such  suit  he  must  have  suffered  some 
special  damage,  differing  not  only  in  degree, 
but  in  kind,  from  the  damages  sustained  by 
the  community  at  large.  Does  the  declara- 
tion in  this  case  show  such  special  damage? 
We  think  not.  The  declaration  alleges  that 
by  reason  of  the  obstruction  the  plaintiff  and 
his  family  were  prevented  from  traveling  and 
passing  over  the  road  obstructed,  forced  to 
travel  a  long  distance,  and  to  haul  his  farm 
products,  family  supplies,  etc.,  a  lon^  dis- 
tance in  order  to  reach  the  city  of  Palatka. 
These  same  inconveniences  would  apply  to 
•II  persons  living  beyond  the  obstruction 
from  the  city  of  Pahitka,  and  the  inability 


to  pass  the  obstruction  to  the  general  public 
ana  to  all  travelers  having  occasion  to  use  the 
road.  There  is  no  al  legation  that  the  obstruc- 
tion complained  of  came  into  immediate 
physical  contact  with  the  property  of  the 
plaintiff  or  that  portion  of  the  public  road 
which  is  abutted  by  the  property  of  the  com- 
plainant. The  plaintiff  is  only  one  of  the 
traveling  public  put  to  inconvenience  by  the 
obstruction  of  a  public  highway.  The  gen- 
eral principle  has  been  asserted  in  many 
cases.  There  can  be  no  doubt  of  the  correct- 
ness of  the  principle,  although  in  applying 
it  to  particular  cases  difficulty  has  often 
arisen.  The  doctrine  is  thus  stated  in  Hou^ 
V.  WaehUr,  84  Md.  265,  6  Am.  Rep.  882: 
''The  obstruction  of  a  highway  is  a  common 
nuisance,  and  being  a  wron^  of  a  public 
nature,  the  remedy  is  by  indictment.  It  is 
not  in  itself  a  ground  of  civil  action  by  an 
individual,  unless  he  has  suffered  from  it 
some  special  and  particular  damage,  different 
not  merely  in  degree,  but  different  in  kind 
from  that  experienced  in  common  with  other 
citizens."  Also  to  the  same  effect,  among 
many  other  ancient  decisions,  is  that  of  Paine 
V.  Partrieh,  Carth.  191  (of  the  third  year  of 
the  reign  of  William  and  Mary,  over  two 
centuries  ago).  The  reason  stated  for  the 
rule  in  this  authority,  modernizing  the  lan- 
guage of  the  ancient  volume,  is :  **  Kesol  ved, 
that  the  plaintiff  cannot  have  this  action, 
because  the  ground  of  it  is  for  a  common 
nuisance,  for  which  an  action  will  not  lie, 
unless  there  is  some  special  damage  alleged, 
or  where  the  party  aggrieved  can  have  no 
other  remedy ;  but  in  uiis  case  the  plaintiff 
had  not  declared  upon  any  particular  dam- 
age, but  generally,  that  he  had  lost  the 
liberty  of  the  passage,  etc.,  and  therefore 
this  action  will  not  lie,  and  chiefly  to  avoid 
multiplicity  of  actions;  for  by  the  same 
reason  that  it  may  be  brought  by  the  plain- 
tiff, it  may  be  maintainable  by  every  person 
passing  that  way.''  The  modem  authorities 
all  give  substantially  the  same  reason  for  the 
rule,  and  none  of  them  have  improved  upon 
the  lucid  and  distinct  exposition  of  the  law 
by  the  ancient  judge.  In  Aram  v.  Schal- 
lenberger,  41  Cal .  449,  text  page  451,  the  court 
denied  the  right  of  action  because  to  permit 
it  to  be  maintained  ''would  cause  such  a 
multiplicity  of  suits  as  to  be  itself  an  in- 
tolerable evil."  The  following  authorities 
also  support  the  general  doctrine,  and  those 
which  state  the  grounds  upon  which  their 
conclusions  are  reached  assign  the  same  rea- 
son therefor :  Seeley  v.  Bitihojp,  19  Conn.  128 ; 
WinterhoiUm  v.  Derby,  L.  R.  2  Exch.  816 ; 
Otimn  V.  Sanboj-nton,  44  N.  H.  246 ;  Shaubut 
V.  St.  Paul  d  S.  0,  R.  Co.  21  Minn.  502 ; 
Dawson  v.  St.  Paul  Fire  d  Marine  Ins.  Co. 
15  Minn.  136.  2  Am.  Rep.  109 ;  RochetU  v. 
Chicago,  M.  A  St,  P.  B.  Co,  82  Minn.  201 ; 
QUbert  V.  Greeley,  S,  L,  <f  P.  R,  Co.  18  Colo. 
501 ;  1  Sutherland,  Damages,  p.  766. 

The  allegation  that  the  plaintiff's  property 
abuts  upon  the  public  road  which,  at  some 
portion  of  the  same,  is  obstructed,  does  not 
change  the  rule.  If  by  proximity  to  the 
road  he  has  occasion  to  use  the  same  oftener 
than  other  citizens,  he  only  suffers  damages 
to  a  greater  degree,  but  not  of   a  different 
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kind,  to  that  sustaiDed  by  all  others  who 
have  occasion  to  travel  the  road.  See  the  case 
of  Aram  v.  SchaUenberger,  iuprot  and  au- 
thorities therein  cit«d ;  and  Shattimt  y.  St, 
Paul  di  8.  0.  B,  Co,  supra.  This  court  has 
decided  that  an  individual,  in  a  case  some- 
what similar  to  this,  cannot  enjoin  the  con- 
struction of  a  railroad  as  a  public  nuisance. 
Further  speaking  upon  this  general  subject, 
it  says :  *^  We  will  not  stop  to  discuss  the 
question,  but  will  simply  say  that  it  is  the 
settled  law  here  and  elsewhere  that  an  in- 
dividual cannot  recover  damages  at  law,  or 
have  relief  in  equity,  against  even  an  ad- 
mitted public  nuisance,  unless  he  makes  a 
case  of  special  and  particular  injury  to  him- 
self. He  must  sustain  an  injury  not  common 
to  the  public.  The  gist  of  the  action,  the 
gravamen  of  the  comma! nt,  is  the  special  and 
particular  injury.  For  the  common  injury 
there  can  be  no  redress,  save  by  some  au- 
thorized action  in  behalf  of  the  people. 
Qa/mett  v.  JackBonnlU,  8t.  A.  db  H,  R.  R. 
Co.  20  Fla.  889,  text  903. 

In  the  declaration  the  plaintiff  alleges  that 
he  has  been,  by  the  acta  of  the  defendant 
complained  of,  cut  off  and  deprived  of  his 
rights  of  ingress  and  egress  to  and  from  his 
residence  aforesaid  to  the  city  of  Palatka. 
In  the  absence  of  any  allegation  of  any 
physical  contact  between  the  obstruction 
complained  of  and  the  residence  property  of 


the  plaintiff,  or  that  the  obstruction  was  upon 
that  portion  of  the  public  road  immediately 
abutting  said  property,  we  do  not  consider 
these  averments  as  equivalent  to  declaring 
that  the  plaintiff  was  denied  all  ingress  ana 
egress  to  his  property.  Construing  these 
averments  in  connection  with  other  portions 
of  the  pleading,  they  only  meant  to  assert 
that  ingress  and  efirress  to  the  property  fronk 
the  city  of  Palatka  was  made  more  difficult,, 
inconvenient,  and  expensive  by  reason  of  the 
obstruction.  Unless  we  so  construe  this  por- 
tion of  the  declaration,  it  is  fatally  re- 
gugnant  to  those  portions  which  allege  that 
e  was  by  reason  of  the  same  obstruction 
"compelled  to  travel  and  convey  his  ^ood» 
and  supplies  and  necessaries  for  himself  and 
family,  and  haul  his  farm  products  a  long 
distance  in  order  to  reach  the  city  of  Palatka.*^ 
Such  repu^nancv  would  make  the  declara- 
tion objectionable  upon  demu rrer.  1  Chi  tty , 
PI.  255.  The  inconsistent  allegations  would 
destroy  and  neutralize  each  other.  Gould, 
PI.  p.  144. 

For  the  error  in  overruling  the  demurrer 
of  the  defendant  to  the  amended  declaration, 
ths  judgment  of  the  Circuit  Court  it  retersed 
with  directions  to  sustain  the  demurrer  to  the 
amended  declaration,  and  to  permit  the 
plaintiff  to  amend  his  declaration  if  he  so 
desires. 
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A  wife  may  have  a  rlipbt  of  aetton 
9.^9Anst  third  peraona  for  the  aliena- 
tion of  the  aflleetione  of  her  husband 

nnd  deprivinff  her  of  bis  society  under  Missouri 
statutes  ffivlDfr  her  the  right  to  own  separate 
property  includlnsr  riRbts  in  action  growing  out 
01  uny  violation  of  her  personal  rights. 

{November  26, 1894.) 

APPEAL  by  plaintiff  from  a  Judi^ment  of 
the  Circuit  Court  for  Buchanan  County, 
In  favor  of  defendant  in  an  action  brou|rht  to 
recover  damages  from  defendant  for  alien- 
ating from  plaintiff  the  affections  of  her  hus- 
band and  depriving  her  of  his  society. 
hevfrsed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Amick  A  Brown,  J.  W.  Boyd* 
and  J.  W.  Brocketty  for  appellant: 

Nora.— As  to  the  right  of  a  wife  to  maintain  an 
action  for  alienation  of  her  husband*s  affections, 
■ee  on  the  affirmative  and  in  suoport  of  the  above 
decision,  Warren  v.  Warren  (Mich.)  14  L.  R.  A.  545; 
Hayijes  v.  KnowUn  rind.)  14  L.  R.  A.  787;  FOot  v. 
Card  (Conn.)  6  L.  R.  A.  829;  Bennett  v.  Bennett  (N. 
T.)  6  L.  R.  A.  558.  and  note:  and  on  the  negative,  see 
Doe  V.  Rue  (Me.)  8  L.  R.  A.  883;  Duffles  v.  Duffles 
fWis.)8L.R.A«4;0O. 

16  L.R.  A. 


A  divorced  woman  may  maintain  an  actioi» 
for  damages  for  the  alienating  of  the  affectioua- 
of  her  former  husband. 

By  the  statutes  of  this  state  she  could  sue- 
even  if  she  were  not  divorced. 

Postlevoaite  v.  Pcsilewaite,  1  Ind.  App.  473; 
Bennett  v.   Bennett,  6  L.  R.  A.  653.   116  N. 
T.   684;  Bassett  v.   Bassett,  20  Dl.  App.  548; 
Jay  net  v.  Jaynes,  89  Hun,  40;  Foot  v.  Card,  ^ 
L.  R.  A.  829,  68  Conn.  1;  Breiman  v.  Paasch^ 
7  Abb.  N.  C.  249;  Baker  y.  Baker.  16  Abb.  N. 
C.  298;  Seaver  v.  Adams,  66  N.  H.  142;    M'est- 
lakeY,  Westlake,  84  Ohio  St.  621,  82  Am.  Kep.- 
897;  Mehrhoff  v    Mehrhoff,  26  Fed.  Rep.  13; 
Warner y.  MiUer,  17  Abb.l^.  C.  221;  Ohurchiir 
V.  Lewis,  Id.  226;  Qimmons  ▼.  Simmons,  4  N. 
T.  Supp.  221. 

Even  without  the  enabling  statutes  favoring 
actions  by  married  women,  married  women 
could  maintain  an  action  in  this  state  where- 
tbe  husband  had  abandoned  the  wife  and  had 
reoounced  her  society. 

Base  V.  Bates,  12  Mo.  81;  PhOps  ▼.  Walther, 
78  Mo.  820, 47  Am.  Rep.  112. 

Messrs,  Dowot  Johnson  4k  Rusk,  for  re- 
spondent: 

The  married  woman's  act  in  this  st&te  ha»- 
no  further  effect  than  to  remove  common-law 
disabilities  and  to  enable  the  wife  to  sae  in  her 
own  name  without  Joioinff  her  husband  with 
her  for  "any  violation  of  her  personal  rights.*^ 
The  act  created  no  new  rights. 

2  Rev.  Stat.  1889,  chap.  109,  §6869. 

At  common  law  the  wife  had  no  right  ot 
property  in  the  relationship  existing  betweei^ 
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See  also  27  L.  R.  A.  120,  685;  32    L.  R.  A.  623;  38  L.  R.  A.  242;  40  L.  R.  A. 
A3  T..  R.  A.  114:  47  L.  R.  A.  310. 
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Iter  hosband  and  herself.  She  occupied  the 
position  of  an  inferior  to  ber  husband. 

Abbott  "v.  Abbott,  67  Me.  805, 24  Am.  Dec.  27; 
Doei.  Boe,  8  L.  R.  A.  838,  82  Me.  502;  DvJfUs 
y.  Duffies,  8  L.  R  A.  420,  76  Wis.  374;  Mul- 
ford^,  Clewell,  21  Ohio  St.  191;  VanArnamY. 
Ayers,  67  Barb.  544;  Logan  ▼.  Logan,  77  Ind. 
558:  Galloway  v.  Lnydon,  47  Iowa,  456;  Freeze 
▼.  Trivp,  70  111.  603;  Confrey  v.  Stark,  73  IlL 
187;  Schouler.  Husb.  &  W.  §  66;  Wood  ▼. 
Mathews,  47  Iowa,  409;  861.  Com.  p.  142. 

Statutes  in  derogation  of  the  common  law 
«re  to  be  strictly  construed. 

The  fact  that  the  appellant  was,  after  the 
acts  complained  of  in  the  petition,  divorced 
from  her  huslMind,  does  not  give  her  the  riffbt 
to  maintain  an  action  for  the  alienation  of  his 
affections. 

Abbott  V.  AbboU,  67  Me.  805.  24  Am.  Rep. 
S7;  9  Am.  &  Eog.  Encyclop.  Law,  p.  775. 

Black,  Ch,  J,  dellTered  the  opinion  of 
the  court : 

According  to  the  petition  the  plaintiff  and 
David  Clow  were  married  in  1866,  and  lived 
together  as  husband  and  wife  until  1884, 
-when  they  were  divorced  for  the  fault  and 
misconduct  of  David.  Before  they  were  di- 
vorced the  defendant  alienated  the  affections 
of  the  plaintiff's  husband,  and  induced  him 
to  abandon  plaintiff,  and  take  up  his  abode 
with  her,  the  defendant.  The  petition  con- 
tains other  ayerments  which  need  not  be  re- 
cited. At  the  trial  the  defendant  objected 
to  the  introduction  of  anv  evidence  for  the 
assigned  reason  that  the  petition  stated  no 
cause  of  action,  which  objection  the  court 
sustained,  and  hence  this  appeal. 

The  common  law  gives  a  husband  an  ac- 
tion for  damages  against  a  third  person  for 
«Dticing  away  his  wife,  and  depriving  him 
of  her  society.  Schouler,  Husb.'&  W.  §  64. 
Proof  of  pecuniary  loss  is  not  necessary  to 
sustain  such  an  action,  because  the  action  is 
based  upon  loss  of  the  companionship  and 
society  of  the  wife.  Bineha/rt  v.  BiLU,  82 
Mo.  534,  52  Am.  Rep.  885;  Bigaouette  v. 
Paulet,  184  Mass.  125,  45  Am.  Rep.  307. 
The  question  we  are  now  called  upon  to  de- 
termine is  whether  a  wife  has  a  correspond- 
ing action  against  third  persons  for  the  alien- 
ation of  the  affections  of  her  husband,  and 
depriving  her  of  his  society.  It  seems  to  be 
very  general l3r  held  in  this  Union  that  the 
common  law  gives  her  no  such  action,  though 
this  Question  is  left  in  much  doubt  in  Eng- 
land by  the  conflicting  opinions  in  Lynch 
V.  Knight,  9  H.  L.  Cas.  577.  It  is  held  in 
Bujks  V.  DuJUs,  76  Wis.  874,  8  L-  R.  A. 
420,  that  a  married  woman  has  no  such  ac- 
tion, either  at  common  law  or  under  the  stat- 
ute of  that  state.  The  statute  there  con- 
sidered gave  the  wife  an  action  for  any 
**  injury  to  her  person  or  character. "  On  the 
other  hand,  a  number  of  well-considered  cases 
in  the  courts  of  different  states  affirm  the 
right  of  a  married  woman  to  maintain  an 
action  against  third  persoos  for  enticing  her 
husband  away,  and  depriving  her  of  his  aid, 
comfort,  and  society.  Bennett  y.  Bennett, 
116  N.  Y.  584.  6  L.  K.  A.  558 ;  Ibot  v.  Card, 
68  Conn.  1,  6  L.  R.  A.  829;  WesUake  v. 
WeetU^,  84  Ohio  St.  621,  32  Am.  Rep.  897 ; 
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Seaver  t.  Adame,  66  N.  H.  142 ;  PoitlewaiU 
V.  Postlewaite,  1  Ind.  App.  473;  Baeaett  v. 
Baeeett,  20  111.  App.  544 ;  Mehrhojf  y.  Mehr- 
hoff,  26  Fed.  Rep.  13.  There  is  considerable 
diversity  in  these  cases  as  to  the  grounda 
upon  which  the  judgments  are  made  to  stand. 
In  Bennett  v.  Bennett,  it  is  held  a  wife  had 
a  right  tO  such  an  action  by  the  common  law, 
but  the  right  could  only  be  enforced  by  join- 
ing her  husband  in  the  suit;  that  the  code 
of  that  state  gives  her  the  right  to  sue  in  her 
own  name,  so  that  she  may  now  prosecute 
such  a  suit  for  her  own  benefit.  WeetUike  ▼. 
WesUake  is  made  to  stand  on  the  ground  that, 
while  the  right  of  the  wife  to  maintain  such 
an  action  at  common  law  may  be  doubtful, 
all  doubts  are  resolved  in  her  favor  by  the 
statute  laws  of  that  state,  which  provide  that 
all  rights  in  action  which  **have  grown  out 
of  a  violation  of  any  of  her  personal  rights" 
shall  remain  her  separate  property,  and  un- 
der her  sole  control.  It  is  also  held  in  that 
case  that  the  benefit  which  a  wife  has  in  the 
society  of  her  husband  is  equal  to  that  which 
he  has  in  her  society.  In  Seater  v.  Adams 
the  court  recites  the  substance  of  the  various 
legislative  enactments  of  that  state  on  the 
subject  of  married  women ;  placing  a  married 
woman  upon  an  equality  with  her  husband 
in  respect  of  property,  torts,  and  contracts, 
and  conferring  upon  her  the  right  to  sue  and 
be  sued.  It  is  then  said :  **  And  as  the  only 
reason  why  the  wife  formerly  could  not  main- 
tain an  action  for  the  alienation  of  her  hus- 
band's affections  was  the  barbarous  common- 
law  fiction  that  her  legal  existence  became 
suspended  during  the  marriage,  and  merged 
into  his,  which  long  since  ceased  to  obtain 
in  this  jurisdiction,  there  remains  not  the 
semblance  of  a  reason,  in  principle,  why 
such  an  action  may  not  be  maintained  here." 
Such  are  the  grounds  upon  which  some  of  the 
cases  sustain  the  Wife's  action  for  damages 
in  the  class  of  cases  now  in  question.  We 
find  it  stated  by  one  author  that  the  wife  can- 
not maintain  such  an  action  at  common  law, 
or  under  a  statute,  save  where  the  statute 
clearly  enables  her  to  prosecute  such  a  suit. 
Schouler,  Husb.  &  W.  g  65.  On  the  other 
band,  it  is  said:  ^'To  entice  away,  or  to 
corrupt  the  mind  and  affections  of,  one's 
consort,  is  a  civil  wrong  for  which  the  of- 
fender is  liable  to  the  injured  husband  or 
wife."  Bigelow,  Torts,  153.  Coolcy  says 
in  the  text,  ''It  is  also  generally  suppoi/9ed 
that  the  wife  can  have  no  action  against  one 
who  should  seduce  the  husband's  affections 
from  her,  or  in  any  manner  deprive  her  of 
his  care  and  society ;"  but  in  a  note  he  sa^s, 
"  We  can  see  no  reason  why  such  an  action 
should  not  be  supported  where,  by  statute, 
the  wife  is  allowed,  for  her  own  benefit,  to 
sue  for  personal  wrongs  suffered  by  her." 
Cooley,  Torts,  2d  ed,  267. 

We  may  now  bring  in  contrast  the  status 
of  a  married  woman  in  respect  to  her  per- 
sonal rights  under  the  common  law  and  our 
statutes,  and  first  as  to  the  common  law. 
"By  marriage,  the  husband  and  wife  are  one 
person  in  law;  that  is,  the  very  being  or 
legal  existence  of  the  woman  is  suspended 
during  marriage,  or  at  least  is  incorporated 
and  consolidated  into  that  of  the  husband." 
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1  Bl.  Com.  443.  And  as  to  the  many  dis- 
abilities of  tlie  wife,  following  from  this 
principle  of  unity,  the  great  commentator 
says  they  are,  "for  the  most  part,  intended 
for  lier  protection  and  benefit ;  so  great  a  fa- 
vorite is  the  female  sex  of  the  laws  of  Eng- 
land.** Id.  445.  According  to  the  statute 
law  of  this  state,  a  husband  cannot  convey 
any  interest  of  his  wife  in  her  real  estate, 
or  the  rents  and  profits  thereof,  save  by  deed 
executed  by  her  as  well  as  by  himself.  He 
is  not  liable  for  the  debts  of  his  wife,  in- 
curred by  her  before  marriage.  All  real  en- 
tate  and  personal  property,  including  rights 
in  action,  belonging  to  her  at  her  marriage, 
or  thereafter  acquired,  or  due  as  the  wages 
of  her  separate  labor,  "  or  have  grown  out  of 
any  violation  of  her  personal  rights,  shall  be 
and  remain  her  separate  property  and  under 
her  sole  control ;"  and  she  may  "  in  her  own 
name  and  without  joining  her  husband  as  a 
party  plaintiff,  institute  and  maintain  any 
action  for  the  recovery  of  any  such  personal 
property,  including  rights  in  action  as  afore- 
said, with  tlie  same  force  and  effect  as  if  such 
married  woman  was  a  fema  sole. "  We  omit 
reference  to  statutes  enacted  after  the  present 
cause  of  action  accrued.  Now,  the  common 
law  prevails  in  this  state,  except  in  so  far 
as  it  has  been  modified  by  statute.  Let  it 
also  be  conceded  that  by  the  common  law  the 
wife  could  not  maintain  a  suit  against  third 
persons  for  depriving  her  of  her  husband's 
comfort  and  society,  because  her  legal  exist- 
ence became  merged  in  that  of  the  husband 
by  the  marriage.  The  case  then  turns  upon 
the  effect  to  be  given  to  these  statutes.  They 
are  disabling  to  a  large  extent,  so  far  as  they 
apply  in  terms  to  the  husband,  and  they  are 
enabling  in  so  far  as  they  apply  to  the  wife. 
They  give  her  an  entirely  different  standing 
from  tbat  occupied  by  her  at  common  law. 
Her  position  is  now  more*] i lie  that  of  a  wife 
under  the  civil  law.  Instead  of  her  legal 
existence  being  suspended,  as  incorporated 
and  consolidated  into  that  of  her  husband, 
she  is  made  to  stand  out  in  bold  relief,  with 
a  separate  and  distinct  legal  existence  as  to 
her  property,  and  also  as  to  her  personal 
rights ;  and  she  may  enforce  all  such  rights 
by  proceedings  in  her  own  name,  independ- 
ently of  her  liusband.  She  is  placed  upon 
an  equality  with  her  husband  in  many,  and 
indeed  most,  respects.  By  force  of  the  mar- 
riage contract,  husband  and  wife  are  each 
entitled  to  the  society  and  comfort  of  the 
other, — the  one  to  as  great  an  extent  as  the 
other.    As  a  wife  is  now  placed  on  an  equal- 
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ity  with  her  husband  in  respect  of  her  prop- 
erty and  personal  rights,  and  as  a  husband 
may  have  his  action,  as  against  a  third  per- 
son, for  enticing  away  his  wife,  the  wife 
has  her  action  against  third  persons  for  en- 
ticing away  her  husband.  This  conclusio]> 
has,  in  our  opinion,  the  support  of  the  great 
weight  of  authority  and  the  better  reason. 

But  it  is  insisted  on  behalf  of  the  defend- 
ant that  the  statutes  of  this  state,  before  set 
out,  do  not  confer  upon  the  wife  any  new 
rights;  that  the  personal  rights  mentioned 
in  these  statutes  are  the  personal  rights  which 
she  had  at  common  law  ;  that  disabilities  are 
removed,  but  no  new  rights  are  created,  and, 
as  she  had  no  right  of  action  at  common  law 
to  remedy  a  wrong  like  the  one  in  question, 
she  has  none  under  the  statute  law.  There 
is,  at  first  blush,  some  force  in  the  argu- 
ment, but  upon  consideration  we  consider  it 
no  more  than  adhering  to  a  barren  techni- 
cality. The  statutes,  when  considered  in 
their  full  scope  and  purpose,  give  the  wife 
a  separate  legal  existence,  whereas  before  her 
legal  existence  was  considered  merged  int.v 
that  of  her  husband,  and  for  this  reason  and 
no  other  she  could  not  maintain  the  action 
New  rights  and  new  obligations  necessarily 
arise  from  the  changed  condition,  as  incidents 
thereto.  When  she  is  given  the  sole  control 
of  her  personal  property,  and  the  right  to 
recover  the  same  by  her  own  suit,  it  must 
follow,  as  an  incident,  that  she  has  the  right 
to  make  contracts  in  respect  of  such  property, 
though  the  statute  may  not,  in  terms,  give 
her  the  right  to  make  contracts  in  relation 
thereto.  Full  dominion  over  her  property 
carries  with  it  the  power  to  dispose  of  such 
property,  as  a  necessary  incident.  So  new 
personal  rights  and  obligations  flow  to  her 
because  of  the  fact  that  she  is  given  a  separ- 
ate and  distinct  legal  existence.  Besides  all 
this,  the  words  of  the  statute,  ''personal 
rights,**  are  very  comprehensive.  They  are 
the  same  words  found  in  the  Ohio  statute. 
In  the  case  before  cited  from  Wisconsin,  the 
court  approves  the  Ohio  case,  because  the 
statute  of  Ohio  uses  these  comprehensive 
words.  The  statutes  of  this  state  concerning 
married  women  are  for  the  most  part  reme- 
dial, and  should  be  construed  and  admin- 
istered so  as  to  give  effect  to  their  general 
object  and  purpose.  We  see  nothing  in  the 
argument  pressed  upon  our  consideration  to 
modify  the  result  Insfore  expressed. 

The  judgment  it  reverted,  rad  the  cauae  re- 
mnnded. 

All  concur. 
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TENNESSEE  SUPREME  COURT. 


J.  M.  CRAWFORD,  Appt., 
«. 

T.  L.  CARROLL; 

( Tenn. > 

A  Jodg^ent  for  the  value  of  exempt 
property  te  itself  exempt  trom  garnishment. 

(October  18,  1»L> 

APPEAL  by  plaintiff  from  a  JudRment  of 
the  Circuit  Court  for  Knox  County,  dis- 
missing garnishment  process  which  had  been 
feryed  on  a  railroad  company,  against  which 
defendant  bad  recovered  a  Judgment  for  the 
negligent  killing  of  his  horse  and  which  plain- 
tiff sought  to  subject  to  the  payment  of  his 
daim  against  defendant.    Afflrmed, 

The  facts  are  stated  in  the  opinion. 

Mr,  T.  L.  Carty  for  appellant. 

Mr,  A.  G.  Howe  for  appellee. 


J,,  delivered  the  opinion  of  the 
court: 

The  defendant  In  error,  one  Carroll,  is  the 
head  of  a  family,  and  lives  in  Knox  county. 
He  owned  but  two  horses,  one  of  which  was 
negligently  killed  by  the  railroad.  He  in- 
stituted suit,  and  recovered  a  Judgment 
against  the  road  for  the  value  of  this  horse ; 
and  this  judgment  a  gamisheeing  creditor 
sought,  by  proper  process,  to  subject  to  the 
satisfaction  of  his  debt.  This  claim  was 
resisted  by  the  owner  of  the  judgment,  on 
the  ground  that  it  stood  in  the  room  and 
stead  of  the  horse  so  killed,  and,  as  the  latter 
was  exempt  property,  tlie  judgment  was 
equally  protected,  by  section  2931,  Milliken 
AVertrees*  Code.  The  circuit  Judge  found, 
as  a  matter  of  fact,  that  the  horse  in  question 
was  exempt,  and  that  the  recovery  made  was 
for  its  value,  and,  as  a  matter  or  law,  that 
this  recovery  was  equally  exempt  with  the 
property  itself,  and  he  therefore  discharged 
the  garnishment.  The  garniahecing  creditor 
has  appealed,  and  assigns  as  error  this  con- 
clusion of  law  of  the  court  below. 

Was  the  circuit  Judge  right  in  holding 
that  the  unsatisfied  judgment  for  the  value 
of  this  exempted  property,  of  which  its 
owner  has  been  involuntarily  deprived  by  a 
tortfeasor,  stood  in  the  place  of  the  prop- 
erty itself  equally  entitled  to  the  protection 
of  the  exemption  law?  This  question  has 
already  been  practically  settled  by  this  court. 
In  the  case  of  Duff  v.  WelU,  7  Heisk.  .17,  it 
Was  considered ;  and,  notwithstanding  the 
obscurity  of  the  opinion,  growing  out  of  the 
meagemess  of  the  statement  of  nicts  by  the 
reporter,  it  is  sufficiently  explicit  to  show 
that  there  was  an  effort  to  set  off  a  judgment 
for  a  debt  against  another  judgment  m  the 
lame  court  for  the  wrongful  taking  of  exempt 
property ;  and  it  was  held  that  this  right  of 
set-off  could  not  be  exercised  so  as  to  defeat 

NoTB— That  the  above  decision  is  in  harmony 
With  other  decisions  is  Bbown  by  the  naU  to  Wylie 
V.  Grundysen  (Minn.)  19  L.  B.  A.  88^ 
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the  operation  of  the  exemption  lawa.  Tt  is 
true  the  conclusion  of  the  court  was  rested 
to  some  extent  upon  another  consideration 
than  the  one  now  In  hand ;  yet  it  is  apparent 
that  the  court  was  equally  controlled  by  the 
fact  that  an  application  of  the  doctrine  of 
set-off  in  that  case  would  "defeat  the  policy 
of  the  law  exempting,  for  the  benefit  of 
families,  property  from  execution."  This 
recognition  of  the  policy  of  the  exemption 
law,  and  its  invocation  by  the  court,  nec- 
essarily involves  an  admission  that  the  judg- 
ment for  the  tortious  conversion  of  exemptai 
property,  equally  with  the  property  so  con- 
verted, was  under  the  protection  of  the  stat- 
ute in  question.  The  same  question  wa» 
presented  to  this  court,  in  the  case  of  EaU  v. 
Jifhilgham,  86  Tenn.  451,  and  more  distinctly 
in  the  later  case  of  Whits  v.  Fulghuniy  87 
Tenn.  281.  It  is  true  these  cases  involved 
homestead  exemption  rights,  but  the  same 
policy  which  has  provided  a  homestead  for 
the  poor  man,  exempt  from  the  reach  of  his 
creditors,  has  dictated  the  various  acts  of  the 
legislature  providing  equal  exemption  for 
him  in  his  holding  of  various  articles  of 
personal  property ;  and  there  can  be  sug- 
gested no  sound  reason  why  the  rules  adopted 
in  one  class  of  cases  should  not  be  enforced 
in  the  other. 

In  White  y.  Fulghum^  $upra,  a  mortgage 
was  procured  in  the  chancery  court,  at  the 
instance  of  the  mortgagee.  In  this  mortgage 
the  mortgagor  and  his  wife  had  waived  their 
homeste£i  right.  At  the  sale  under  the  fore- 
closure decree,  the  property  realized  a  sum 
in  excess  of  the  mortgage  debt.  Judgment 
creditors  of  the  mortgagor  filed  their  bill  to 
reach  this  excess ;  among  other  grounds,  on 
this:  that  the  foreclosure  proceedings  ex- 
tinguished the  mortgagor's  rights  of  home- 
ste£j,  and  left  the  surplus  of  the  fund  sub- 
ject to  the  debt  of  the  complainant  as  non- 
exempt  property.  The  court,  in  its  opin- 
ion, while  conceding  that  the  proceedings  in 
question  had  extinguished  the  homestead 
right  in  the  land  itself,  adds  that  **  it  by  no 
means  follows  that  it  extinguished  his  right 
of  homestead  in  the  proceeds  of  the  land. 
The  mere  fact  that  the  laud  has  been  con- 
verted into  money,  and  that  money,  as  such, 
cannot  be  enjoyed  as  a  homesteaa,  does  not 
destroy  the  right  of  homestead  after  it  has 
once  attached  to  the  land.  .  .  .  The  fund 
realized  from  the  sale  of  the  land  represents 
the  land  itself,  and  is  subject  to  the  same 
liens  and  riehts.  It  stands  in  the  place  of 
the  land,  and  those  having  an  interest  in  the 
latter  have  the  same  interest  in  the  former.  ^ 
These  cases  are  decisive  of  the  question  at 
bar.  To  hold  that  this  involuntary  conver- 
sion of  exempt  property,  with  a  judgment 
against  the  tortfeasor  for  its  value,  destroys 
the  quality  of  immunity  from  creditors  of  its 
owner,  that,  instead,  it  was  inherent  by  the 
statute  of  exemption  in  the  property  itself, 
would  be  to  stick  in  the  bark,  and  violate  the 
spirit  and  policy  of  a  wise  and  beneticent 
statute.  While  unnecessary,  it  may  be  proper, 
to  add  that  the  rule  adopted  by  this  court 
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has  met  the  approval  of  other  courts,  and  is 
embodied  in  the  text  of  1  Freeman  on  Ezecu- 
•tions,  §  285. 
Judgment  of  ike  court  bdow  is  qfflrmed.    The 


costs  of  this  court  will  be  paid  by  plaintiflF 
in  error  and  his  surety,  and  of  the  garish- 
ment  proceedings  in  the  lower  court  bj  tho 
garnisheeing  creditor. 


MASSACHUSETTS   SUPREME  JUDICIAL  OOVRT. 


Theodore  L.  MARVEL,  Appt., 

:Fanny  W.  PHILLIPS  et  al.,  Exrs.  of  Wil- 
liam H.  Phillips,  Deceased. 


!•••«■••  •tfasB*  • 


.) 


!•  A  contract  by  aji  BMsignee  of  an  in* 
▼entlon  to  advance  all  taad»  requisite, 
lookingr  to  the  buslneas  for  repayment,  and  to 
manaffe  it  for  the  joint  beDeflt  of  both,  Involves 
undertakings,  chiefly  personal  in  their  character 
on  his  part  whioli  are  discharged  by  his  death  so 
that  his  executors  cannot  be  compelled  to  make 
advances  of  the  requisite  funds  for  tbe  business. 

^«  A  final  provision  in  a  contract  bind- 
ing^ the  party  and  his  le§^  representa- 
tives does  not  bind  them  to  do  anything  from 
which  be  is  discharged  by  death  by  providing  for 
a  substituted  peif  ormance  of  his  undertakings 
which  are  personal  in  their  character. 

(November  28. 18M.) 

T>  EPORT  by  the  Supreme  Judicial  Court  for 
A\>  Bristol  County,  for  the  opinion  of  the  full 
"bench  of  an  appeal  by  petitioner  from  a  decree 
of  tbe  Probate  Court,  dismissini^  his  petition 
filed  to  compel  preference  of  a  contract  which 
had  been  entered  into  by  William  H.  Phillips, 
deceased,  to  procure  and  develop  patents  for 
certain  inventions.     Petition  diimiued. 

The  case  sufficiently  appears  in  the  opinion. 

Messrs,  J.  E*  Maynadier  and  Oliver  R. 
nitchell*  for  appellant: 

William  H.  Phillips  became  a  trustee  by  the 
^ords  of  the  instrument. 

Blake  v.  Dexter,  12  Cush.  559;  SaffordY. 
Bantovl,  12  Pick.  233;  Warner  v.  Bates,  98 
Ma«8.  274;  Urann  v.  Coates,  109  Mass.  581. 

William  H.  Phillips  entered  into  a  contract 
to  furnish  requisite  funds  to  carry  out  the 
trust  so  created 

Upon  the  death  of  William  H.  Phillips  the 
trust  descended  to  his  executors. 

Upon  the  death  of  William  H.  Phillips  the 
•contract  descended  to  his  executors.  As  trus- 
tees and  as  contractors  the  executors  have  dis- 
tinct offices. 

Daggett  v.  White,  128  Mass.  898. 

As  trustees  the  executors  must  either  exe- 
cute the  trust,  or  if  they  refuse  the  office  (as  is 
their  right)  they  must  convey  to  some  suitable 
person  as  their  successor  in  the  trust. 

Although  tbe  duties  of  William  H.  Phillips, 
as  trustee,  required  the  exercise  of  discretion 
and  business  knowledge,  these  are  necessary 
qualities  which  every  tnistee  must  exercise; 
there  is  nothing  peculiar  in  this  respect  in  this 
trust,  and  it  is  not  a  personal  trust  terminating 
at  the  death  of  the  trustee. 

NOTS.— For  the  effect  of  death  of  a  party  to  a 
«0D  trace  on  the  obligation  created  by  it,  seeiiote  to 
Drumroond  v.  Crane  (Mass.)  28  L.  B.  A.  707. 
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If  the  trust  was  not  intended  by  the  parties 
to  be  a  personal  trust,  his  executors  took  the 
res  from  L*m  subject  to  tbe  original  trust,  and 
did  not  take  a  dry  legal  title. 

The  burden  of  the  contract  of  William  GL 
Phillips  with  Marvel,to  furnish  requisite  funds, 
also  descended  to  the  executors. 

Parker  v.  Cobum,  10  Allen,  82. 

As  executors  they  are  now  under  an  obliga- 
tion to  pay  over  to  themselves,  as  trustees,  a 
reasonable  sum  in  pursuance  of  their  coo- 
tractual  obli^tion. 

An  undertaking  to  pay  half  the  profits  aris- 
ing out  of  a  trust  r«s  is  a  declaration  of  trust  as 
to  half  the  res. 

Price  V.  Minot,  107  Mass.  49. 

Any  words,  by  one  holding  the  leeal  title, 
indicating  an  intention  to  give  a  beneficial  in- 
terest to  another,  are  sufficient  to  raise  a  trust. 

Baylies  v.  Papson,  5  Allen,  473. 

It  is  the  duty  of  a  trustee  to  use  and  cultivate 
the  subject-matter  of  the  trust  for  the  benefit 
of  the  cestui. 

If  there  \b  anything  in  the  business  of  man- 
aging and  working  patents  which  takes  them 
out  of  the  rules  which  govern  ordinary  trusts, 
the  burden  of  showing  it  rests,  it  would  8eem» 
upon  those  who  assert  it. 

Even  without  the  express  words  of  the  in- 
strument it  would  not  be  allowable  to  so  con- 
strue it  as  to  deprive  it  of  all  force,  while  it  is 
susceptible  of  another  reasonable  construc- 
tion. 

Wing  y.  Oliek,  56  Iowa,  474,  41  Am.  Rep. 
118;  Bass  v.  Veltum,  28  Minn.  512. 

Where  there  is  anything  left  to  the  discre- 
tion of  one  party  this  does  not  mean  the  wliim. 
but  the  discretion,  of  a  reasonable  man,  tbe 
ultimate  question  of  reasonableness  being  in  all 
such  cases  for  a  court. 

Carter  v.  Ckirter.U  Pick.  424;  Woods  ▼. 
Rice,  4  Met  481;  WagenseUer  v.  Simmers,  97 
Pa.  465. 

Whether  a  contract  or  undertaking  is  of  such 
a  personal  nature  that  it  does  not  survive  de- 
pends upon  the  intent  and  understanding  of 
tbe  parties,  for  all  questions  of  contract  are 
questions  of  intent  In  the  absence  of  evi- 
dence of  this  intent,  courts  will,  by  taking  ju- 
dicial notice  of  certain  facts  of  common  knowl- 
edge, raise  a  presumption  in  certain  cases 
against  the  survival  of  the  right. 

Stevens  v.  Benning,  1  Kav  &  J.  168;  Farrow 
▼.  Wilson,  L.  R.  4  C.  P.  744;  Baxter  v.  Bur- 
field,  2  Strange  1266:  Harrison  v.  Conlan,  10 
Allen,  86;  White  v.  AUen,  183  Mass.  423. 

But  these  presumptions  are  not  made  when 
there  is  evidence  of  intent 

Jackson  v.  Bridge,  12  Mod.  650;  Cooper  ▼. 
Simmons,  7  Hurlst.  &  N.  707,  81  L.  J.  M.  C. 
188;  Eastman  v.  Batehdder,  9»i  N.  H.  141,  72 
Am.  Dec.  295;  Baxter  v.  Bvrfietd,  supra. 

When  the  intent  is  evidenced  by  words  show- 


See  also  36  L.  R.  A.  800. 
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tog  that  the  benefits  and  burdens  are  to  run  to 
fjenonal  representatives  or  asafgns,  no  pre- 
«ainption  in  opposition  to  tbe  expressed  intent 
«an  be  raised. 

Bastman  v.  Batehdder,  aupra;  Flanders  y. 
Lamphear,  9  N.  U.  201;  Cooper  T.  Simmons, 
«nd  Jackson  ▼.  Bridge,  supra. 

Prima  facie  all  contracts  surviye. 

Pollock,  Cont.  191. 

In  tbe  absence  of  evidence  and  tp  give  effect 
to  tbe  probable  intent  of  the  parties,  tbe  court 
will  take  judtrial  notice  of  certain  facts  of 
-common  knowledge,  and  raise  a  presumption 
that  a  contract  is  personal  in  its  nature  and 
'does  not  survive. 

Hnrrison  v.  Gonlan,  supra;  Clinton  ▼.  Fly, 
10  Me.  293;  Baxter  v.  Burfield,  Stevens  ▼.  Ben- 
-mng,  and  Farrow  v.  WiUon,  supra. 

Or  that  it  is  not  pergonal  and  does  survive. 

White  Y.  AUen,  supra;  Putnam  v.  Emerson^ 
^  Met.  380. 

But  that  these  are  merely  presumptions,  and 
•consequently  may  be  controlled  by  evidence, 
«nd  that  words  of  assignability  in  a  written 
<Gon tract  {Jackson  v.  Bridge,  supra),  or  words 
running  to  legal  representatives  (Cooper  v. 
Simmons,  Eastman  v.  Batchdder  and  Flanders 
T.  Z)<zmpAfar,«u/?r/i),~>are  conclusive  upon  this 
^ue^tion  of  intent,  and  the  absence  of  such 
words  leaves  room  for  a  presumption  which 
•otherwise  could  not  be  made. 

ainUm  T.  Fly,  and  Baxter  t.  Buvfidd, 
-mipra. 

That  an  absolute  reassignment  would  term!- 
fsate  tbe  trust  is  cletir.  A  trust  is  a  relation;  it 
-b  a  right  id  equity  by  one  person  against  an- 
other. There  cannot  be  a  relation  of  a  man  to 
faimself.  Their  offer,  therefore,  is  to  terminate 
-the  trust  and  all  risbts  incident  or  annexed 
thereto,  especially  the  contractual  obligation 
-of  Phillips,  which  descended  upon  the  execu- 
tors, to  furnish  money  for  the  proper  worlting 
<»f  the  patents  which  would,  as  incident  to  the 
principal  obligation,  fall  with  it. 

Callenderv.  Co'eprove,  17  Conn.  1. 

When  the  testator  unites  in  his  own  person 
the  trustee  and  the  contractor,  why  shuuhl  not 
his  executors  take  his  rights  and  liabilities  in 
4)oth  characters? 

DaygeU  v.  WJUte,  128  Mass.  898;  Parker  y. 
Oolmrn,  10  Allen,  82. 

Messrs.  E.  H«  Bennett  and  F.  S.  Hall 
"for  appellees. 

Alloa,  t/.,  delivered  the  opinion  of  the 
•court: 

The  plaintiff,  having  invented  an  improve- 
ment in  conveyors,  and  an  improved  elevator, 
for  which  he  liad  applied  for  letters  patent, 
mssigned  his  invention  to  Phillips,  the  de- 
fendants* ^estatoi,  taking  from  him  an  agree- 
ment in  writing  oy  which  Phillips  agreed 
^  (1)  to  pay  all  expenses  of  said  applications 
«nd  of  obtaining  said  letters  patent  of  the 
United  Slates;  (2)  to  manage  the  business 
for  the  joint  benefit  of  both,  to  advance  all 
funds  requisite,  but  to  look  to  the  business 
for  repayment,  but  to  hold  full  title  for  the 
benefit  of  both  until  Marvel  shnll  join  in  a 
change  of  title,  and  to  use  all  rensonable  ef- 
forts to  increase  anl  supply  the  demand  for 
the  Marvel  Elevator  &  Conveyor, — that  is, 
to  do  all  things  which  a  wise  and  ener^^etic 


owner  of  said  patents  with  ample  financial 
ability  ought  to  do. "  A  later  provision  was 
as  follows :  **  (5)  I  agree  and  bind  myself 
and  my  legal  representatives  as  above,  wiUi 
and  to  Marvel  and  his  legal  representatives.* 
There  was  a  delay  in  the  granting  of  the 
patents,  one  of  them  not  being  granted  lill 
about  two  years  after  the  date  of  the  agree- 
ment, and  PJiillipsdied  within  seyen  montha 
after  the  granting  of  the  last  patent.  No 
claim  is  made  on  the  ground  of  any  breach 
of  agreement  by  Phillips  during  his  life- 
time, but  the  plaintiff  asks  to  have  an  order 
passed  for  the  conveyance  of  the  letters  pat- 
ent to  a  trustee,  who  may  then  seek  to  en- 
force against  the  executors  of  Phillips  the 
agreement  to  advance  all  requisite  funds. 
The  executors,  on  the  other  hand,  have  al- 
ways been  ready  and  willing  to  rcconvey  to 
the  plaintiff  any  interest  they  might  have  in 
the  patents,  and  have,  in  fact,  tendered  to 
him  such  conveyance ;  but  this  the  plaintiff 
does  not  wish  to  accept  unless  the  conveyance 
is  made  to  him  as  trustee,  thus  recognizing 
the  existence  and  continuance  of  a  trust. 

Without  dwelling  upon  other  objectiona, 
we  are  of  opinion  that  the  plaintiff  is  not 
entitled  to  such  a  conveyance  as  he  seeks, 
because  the  obligation  of  Phillips  under  the 
agreement  was  disciiarged  by  his  death.  The 
chief  undertakings  were  personal  in  their 
character.  He  was  to  endeavor  to  create  a 
profitable  business  under  the  patents,  and  to 
manage  it,  to  advance  funds  for  the  repay- 
ment of  which  he  was  to  look  solely  to  the 
business,  to  use  all  reasonable  efforts  to  in- 
crease and  supply  the  demand  for  the  elevator 
and  conveyor,  and  to  do  all  thinvrs  which  a 
wise  and  energetic  owner  of  said  patents  with 
ample  financial  ability  ought  tu  do.  This 
implies  personal  skill,  attention,  and  ability 
of  a  high  order.  The  amount  of  money  re- 
quired to  be  advanced  is  not  stated,  but  ob- 
viously it  would  be  considerable.  **  Ample 
financial  ability"  is  called  for  by  the  con- 
tract. The  diflPerent  parts  of  the  agreement 
are  not  separable.  Phillips  was  to  advance 
all  funds  requisite,  but  was  to  look  to  the 
business  for  repayment.  Accordingly,  it  ia 
frankly  conceded  by  the  counsel  for  the  plain- 
tiff that,  if  the  duties  of  Phillips  were  of 
such  a  charncter  that  thej  did  not  descend 
to  his  executors,  his  obligation  to  furnish 
money  would  not  descend.  A  contract  to 
render  such  services  and  to  perform  such 
duties  is  subject  to  tbe  implied  condition 
that  the  party  shall  be  alive  and  well  enoueh 
in  health  to  perform  it.  Death  or  a  disabil- 
ity which  renders  performance  impossible 
discharges  the  contract.  Neither  Phillipe 
nor  his^estate  is  bound  to  furnish  a  substi- 
tute, nor  is  the  plaintiff  bound  to  accept  one. 
There  are  many  cases  where  this  doctrine  if 
illustrated,  some  of  which  may  be  cited  : 
Steicart  v.  Loring,  5  Allen,  806,  81  Am.  Dec. 
747  ;  Harrison  v.  Conlan,  10  Allen,  85  ;  WeUs 
V.  Calnan,  107  Mass.  514,  9  Am.  Rep.  65; 
Eliot  :Nat,  Bank  v.  Beal,  141  Muss.  666,  570, 
and  cases  there  cited ;  Butter  field  v.  Bpron^ 
153  Mass.  517,  12  L.  R.  A.  571  ;  Spalding  y. 
Rosa,  71  N.  y.  40,  27  Am.  Rep.  7 ;  PtopU 
V.  Ol>yhe  Mat.  L.  Ins.  Co.  91  N.  Y.  174 
Dickey  y.  Linseott,  20  Me.  458,  87  Am.  Dec. 
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06 ;  Terrinfftcn  y«  Qremu,  7  R.  I.  589.  84 
Am.  Dec.  578 ;  SffiulU  v.  Johnson,  5  B.  Hon. 
497;  Pousaard  y.  Spierg,  L.  R.  1  Q.  B.  Div. 
410.  See  also  Pollock,  Cont.  *868,  873-878. 
There  is  nothing  in  the  terms  of  this  contract 
to  show  that,  in  case  of  the  death  of  Phil- 
lips, the  parties  intended  that  his  executors 
should  assume  to  carry  on  th»  business.  The 
final  provision  which  is  chiefly  relied  on, 
"*■  I  agree  and  bind  myself  and  my  legal  rep- 
resentatives as  above,"  does  not  bind  his 
executors  to  do  anything  from  which  he  him- 
self was  discharged.  It  does  not  provide  for 
a  substituted  perfonnance  in  case  of  death, 
but,  if  he  fails  to  perform  anything  covered 
by  his  agreement,  then  the  executors  are 
bound,  as  he  is,  to  make  good  the  loss.  He 
might  select  such  person  for  executor  as  he 
chose.  Suppose  he  should  appoint  a  woman 
unused  to  business,  and  entirely  incompetent 
to  create  and  carry  on  such  an  enterprise  as 
that  contemplated.  If  she  is  bound  to  as- 
sume the  duties  whidi,  by  the  contract,  he 
undertook,  then  the  plaintiff  is  bound  to  ac- 
cept her  in  place  of  Phillips,  unless  he  could 


succeed  in  procuring  her  removal.     The 
suit  would  be  that  not  only  would  the 
tate  of  Phillips  be  tied  up  and  exposed  t» 
hazard  for  an  indefinite  time,  but  the  plain- 
tiff's interests  might  be  sacrificed  by  reason 
of  Phillips'  appointment  of  an  unsuitable 
executor.    It  would  require  explicit  woid» 
to  show  that  parties  entering  into  a  contract 
like  this  intended  that  executors  should  per- 
form the  duties  undertaken   by   Phillipa. 
Even  in  the  case  of  a  partnership,  a  provia- 
ion  for  continuing  a  partner's  interest  after 
his  death  must  be  clear  and  unambiguouA. 
Baeon  v.  Pomeray,  104  Mass.  577,  585 ;  ^ur- 
weU  V.  Mandeville,  48  U.  S.  2  How.  560,  577,^ 
11  L.  ed.  878,  885;  Smith  v.  Ayer,  101  U.  8. 
820.  829.  830,  25  L.  ed.  955,  959 ;  Kirkmam 
V.  Booth,  11  Beav.  278,  280.    Story,  Partn. 
§8l9a. 

The  plaintiff**  petition  mutt  be  dismiued, 
but  without  prejudice  to  a  new  bill  to  com- 
pel the  conveyance  of  the  patents  to  the  plain- 
tiff, in  case  the  defendants  should  hereafter 
refuse  to  make  such  conveyanco. 

So  ordered. 
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UNITED  STATES 

James  G.  JAMES  tt  at. 

(fO  Fed.  Bep.  aS7.) 

L  wltiieM  cannot  be  deprived  of  the 
protection  of  United  States  Constita- 
tion*  Amendment  fi,  that  no  penoo  shall  be 
compelled  to  be  a  witness  avalDSt  himself,  by  ex- 
emptlnsr  him  from  liability  to  punishment  for 
acts  disclosed  by  him. 

(February  28. 1804.) 


ON  RULE  to  punish  defendants  for  contempt 
in  refusing  to  answer  questions  asked  bj 
the  f^rand  Jury.    Rule  discharged. 
The  facts  are  stated  in  the  opinion. 
Mr,  T.  E.  MUchriflt,  U.  8.  Diet,  AUy.. 
in  support  of  the  rule. 

Messrs,  J.  N.  Jewett  and  Aldls  Walker 
for  defendants,  contra, 

ChE*oseenp»  District  Judge,  delivered  the 
following  opinion : 

The  grand  lurors  report  to  the  court  that, 
on  the  16th  day  of  February  instant,  thej 


NOTB.— Stofiitorv  exemptAonfrom  prosecution  as  a 
mOiStUUU  for  eotutttutionoZ  exemption  from  self 
incriminaUng  eoUisneem 

The  above  ease  is  directly  in  conflict  with  that  of 
JDz  parte  Comur  (GaL)  post,  428,  also  with  Re  Buskett 
(Mo.)  14  L.  R.  A.  407,  and  cases  cited  lo  note  there- 
witb.  Some  earlier  decisions  of  state  courts  were 
expressly  disapproved  by  Counselman  v.  Hitch- 
cock, 142  XT.  8. 647, 86  L.  ed.  lUO,  8  Inters.  Cool  Bep. 
(16,  so  far  as  they  held  anything  less  than  com- 
plete immunity  from  prosecution  sufficient  to  jus- 
tify compulsory  evidence  sbowlnflr  a  criminal  act 
of  the  witness.  But  the  decision  of  the  United 
States  Supreme  Court  on  that  question  is  not  bind- 
ing on  staU^  courts  in  construlnir  their  own  state 
constitutions  even  when  the  same  laDguageis  used. 
Since  the  6th  Amendment  to  the  Federal  Constitu- 
tion has  no  application  to  proceedings  in  state 
courts  (see  Tborlngton  v.  Montgomery,  147  U. 
8. 480, 87  L.  ed.  262,  and  a  long  lino  of  prior  cases  to 
the  same  effect),  the  decision  of  the  United  States 
Supreme  Court  is  of  weight  as  an  authority  in  state 
oourtB  only  so  far  as  it  results  from  the  great  re- 
spect due  to  all  decisions  of  that  oourL  Contrary 
decisions  of  state  courts  remain  as  valid  and  con- 
clusive as  before  in  their  respective  Jurisdictions, 
and  the  question  becomes  one  of  the  weight  of  au- 
thority as  in  all  cases  of  conflict  in  decisions  of  in- 
dependent Jurisdictions. 
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While  the  constitutions  of  the  different  states 
vary  in  language  from  each  other  and  some  of 
them  vary  from  that  of  the  Federal  Constitution* 
using  the  phrases  *^  witness  against  himself.**' 
**glve  evidence  against  himself,**  **testify  against 
himself,**  and  *Yumish  evidence  against  himself.** 
with  some  other  variations  of  language,  which  lo 
.some  cases  have  been  regarded  as  sufficient  to  baa** 
a  distinction  of  decisions  upon,  it  is'sald  in  Coun- 
selman V.  Hitchcock,  supra;  **We  are  of  opinion 
that  however  this  difference  may  have  been  com- 
mented on  in  some  of  the  decisions  there  is  really 
in  spirit  and  principle  no  dlsttootlon  arising  out  of 
such  difference  of  language.** 

Since  the  decision  in  Counselman  v  Hitchcock* 
sustaining  the  constitutional  privilege  of  a  wit- 
ness to  refuse  answer  to  criminating  questions  wa» 
based  on  the  fact  that  the  statute  had  not  provided 
full  immunity  from  punishment  and.lef  t  undecided 
the  question  of  the  effect  of  a  statute  which  should 
provide  such  complete  Immunity,  and  since  the 
question  is  not  one  on  which  the  decisions  of  the 
Supreme  Court  of  the  United  States  are  necessarily 
conclusive  in  state  courts,  the  question  is  a  ilvlnir 
one  as  well  as  an  interesting  one.  The  weight  of 
authority,  at  least  so  far  as  it  is  shown  by  the 
number  of  decisions,  is  against  the  decision  in  the 
above  case  of  Unitxd  States  v.  Jamsb.  See  £d- 
parte  Cohkn  (GaL)  post,  423,  and  Be  Buskett  (Mo.)  1# 
L.  B.  A.407,  and  note,  &  A.  B. 


Sec  also  26  L.  R.  A.  423. 
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duly  engaged  In  inquiring  into  certain 
•Ueged  Tiolations,  in  this  district  and  di- 
vision, of  the  interstate  commerce  act  by  the 
Lake  Shore  &  Michigan  Southern  Railway 
Company,  and  other  railroads  and  common 
carrien,  and  that  James  6.  James,  being  be- 
fore them  in  response  to  a  subpoena  as  a  wit- 
ness, and  being  inquired  of  respecting  his 
knowledge  of  the  shipment  of  certain  pro- 
ducts from  Chicago  east  at  a  less  freight  rate 
than  was  named  in  the  open  tariffs  then  in 
force,  declined  to  answer  the  question,  for 
the  reason  that  an  answer  thereto  would  tend 
to  criminate  himself  personally,  or  would 
disclose  a  source  of  evidence  which  would 
tend  to  criminate  him  personally,  under  the 
pfoviaions  of  the  interstate  commerce  act. 
Certain  other  questions  of  a  like  tenor  were 
propounded,  and  the  answers  refused  by  the 
wilBesB  substantially  for  the  same  reasons. 
On  the  same  day  Gordon  McLeod  appeared 
befofe  the  grand  Jurors  ai  a  witness,  and, 
after  answering  that  he  was  the  general  man- 
ager of  the  Merchants'  Dispatch  Transporta- 
tion Company  at  Chicago,  was  asked  if,  in 
lespoose  to  a  subpoena  to  that  end,  he  was 
ready  to  produce  certain  reports,  or  copies 
thereof,  made  to  the  Central  Traffic  Associa- 
tion, the  Trunk  Lines  Association,  or  any 
person  connected  therewith,  by  the  T^ke 
Shore  &  Michigan  Southern  Railway  Com- 
pany, the  Menuiants'  Dispatch  Transporta- 
tion Company,  or  any  person  connected  there- 
with, relating  to  the  shipments  of  property 
from  Chicaffo  to  points  outside  of  the  state 
of  Illinois  m  September,  1802,  and  certain 
other  documents  of  the  same  character.  To 
which  he  responded  that  he  was  not,  and, 
upon  being  inquired  of  why  not,  he  refused 
to  answer  the  question,  for  the  reason  that 
the  answer  might  tend  to  criminate  him,  or 
lead  to  disclosures  that  would  criminate  him. 

This  report  brings  to  the  court  the  question 
whether  the  Act  of  February  11,  1998,  is  vio- 
latiTe  of  the  letter  or  spirit  of  the  4th  and 
5th  Amendments  to  the  Constitution  of  the 
United  States.  The  Fourth  Amendment  pro- 
Tides  ''that  the  right  of  the  people  to  be  se- 
cure in  their  persons,  houses,  papers,  and 
effects  against  unreasonable  searches  and 
seizures  shall  not  be  violated ;"  and  the  Fifth 
Amendment  declares  **  that  no  person  shall  be 
compelled  in  any  criminal  case  to  be  a  wit- 
ness against  himself. "  The  Act  of  February 
11,  1893,  in  effect  provides  that  no  person 
shall  be  excused  from  testifying  or  produc- 
ing books,  papers,  tariffs,  contracts,  agree- 
ments, and  documents  in  any  case  or  proceed- 
ing, criminal  or  otherwise,  based  upon  the 
interstate  commerce  act,  on  the  ground  that 
the  same  may  tend  to  criminate  him,  or  sub- 
ject him  to  a  penalty  or  forfeiture,  but  that 
any  person  so  testi tying  stiall  not  be  prose- 
cuted, or  subjected  to  any  penalty  or  n>rfei- 
ture,  on  account  of  any  transaction,  matter, 
or  thinit  concerning  which  he  may  testify, 
or  produce  the  documentary  or  other  evi- 
dence. 

Ereiy  man's  life  is,  so  far  as  society  is 
interested,  a  series  of  personal  acts.  Each 
act,  not  impinging  unlawfully  upon  the 
rights  of  others,  or  falling  within  the  defi- 
nitions of  the  criminal  statutes,  is  a  personal  I 
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right  of  the  individual.     The  criminal  cod» 
is  a  series  of  definitions  which,  for  the  pur- 
poses of  public  safety  or  welfare,  designate 
certain  of  these  personal  acts,  either  isolated, 
or  in  connection  with  other  acts  or  inten- 
tions, as  crimes  against  the  commonwealth. 
The  identification  of  the  acts  with  the  defi- 
nitions of  the  criminal  code  is  dependent 
upon  such  knowledge  as  can  be  obtuined, 
either  from  the  observation  of  others,  or  the 
disclosures  of  the  person  himself.    The  meth- 
ods of  such  ideutitication  have  been  formu- 
lated into  what  may  be  called  the  science  of 
evidence.    These  personal    acts,    however, 
like  the  events  of  natural  law,  are  interlinked 
with  others,  and  are  each  a  part  only  of  a 
connected  and  cohering  series  of  acts.     The 
student  of  nature  uncovers    her   unknown 
events  by  seizing  upon  a  known  event,  and, 
with  the  knowledge  and  suggestions  thu» 
acquired,  proceeds  according  to  the  laws  of 
known  connection  to  others.    Thus,  an  event 
remote  from  the  one  that  is  the  ultimate  ob^ 
Ject  of  the  inquiry  becomes  the  clue  or  break: 
from  which  the  process  of  unravel  ing  begins. 
Judicial  tribunals,  in  search  of  personaf  acts 
that  fall  within  the  criminal  code,  are  served, 
by  a  like  law  of  connection  and  cohesiveness.. 
A  known  act  in  a  person's  life  is  made  that 
beginning  of  the  tribunal's  work  of  unravel- 
ing, and,  thouffh  apparently  remote  from  the* 
actual  criminal  deed,  is  so  linked  therewith 
that  the  judicial  following  out  of  the  inter^ 
vening  thread  will  eventual! v  bring  out  the 
full  disclosure  of  the  criminal  act.     The  dis- 
closure of  such  a  remote  act  is  therefore  in- 
directly, but  effectually,  a  disclosure  of  the^ 
criminal  act  itself.    Since  the  Ckmnaelman- 
Com,  142  U.  S.  547,  85  L.  ed.  1110,  8  Inters. 
Com.  Rep.  816,  it  is  admitted  law  that  every* 
person  is  protected  by  the  Fifth  Amendment, 
afirainst  self- disclosure  in  any   proceeding, 
cfvil  or  criminal,  of  such  of  his  own  acts  as/ 
would  subject  either  the  act,  or  any  connected 
act,  to  the  dangers  of  incrimination.     The 
theory  of  our  criminal  proceeding,  like  that 
of  Great  Britain,  is  accusatory  and  not  in- 
quisitorial.   No  person  can  be  subjected  to- 
the  penalties  of  tlie  law  unless  every  fact  es- 
sential to  the  identification  of  the  act  charged 
with  the  crime  is  apparent  from  sources  other 
than  himself,  or  his  own  voluntary  disclos- 
ures.    The  accused  can  stand,  as  against  the 
menace  of  the  law's  penalties,    upon  the 
sanctity  of  his  own  personal  knowledge,  and 
the  constitutional  Kuarantv  puts  a  seal  upon 
that  knowledge  that  no  legislative  or  ju- 
dicial hand  can  break.     Of  course,  this  im- 
munity or  personal  right  can  only  protect 
against  the  danger  that  was  in  contempla- 
tion of  the  constitution,  and  cannot,  there- 
fore, be  diverted,  as  mere  pretexts,  to  uses 
beyond  that  point.    To  avoid  its  misuse  upon 
such  pretexts,  and  at  the  same  time  secure  to 
the  person's  knowledge  the  sanctity  that  is 
intended,  it  devolves  upon  the  court,  in  each 
instance,  to  determine,  from  all  the  circum- 
stances of  the  situation,  when  the  question 
arises,    whether  the  disclosure   sought  for 
carries  any  real  menace  of  self-incrimina- 
tion. 

But,  while  the  Caurmlman  Com  establishes 
this  guaranty  to  the  extent  thus  pointed  out. 
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U  leaves  tmdecided  the  moat  interesting  and 
important  question  connected  with  the  sub- 
iecV  In  the  case  under  investigation  now  it 
is  claimed  that  the  Act  of  February  11,  1893, 
affords  all  the  immunity  that  the  Fifth 
Amendment  was  intended  to  provide.  If  the 
guaranty  of  the  Fifth  Amendment  be  simply 
against  a  compulsory  self- invoking  of  the 
penalties  and  forfeitures  of  the  law,  as  dis- 
tinj^uished  from  the  other  consequences  of 
self- accusation,  the  claim  is,  in  my  opinion, 
well  founded.  The  Act  of  February  11, 
1898.  is  a  broad  prohibition  against  the  prose- 
cution of  a  person  for  any  act  to  which  the 
disclosure  relates.  It  unauestionably  refers 
to  a  criminal  procedure  like  this,  and  the 
immunity  stated  in  the  latter  clause  of  the 
act  relates,  undoubtedlv,  not  simply  to  the 
causes  or  proceedings  before  the  interstate 
commerce  commission,  but  to  any  cause  or 
proceeding,  criminal  or  otherwise. 

It  is  urged  with  much  emphasis  that 
congress  cannot  compel,  even  uoon  condi- 
tions of  pardon,  that  which  the  constitution 
forbids, — that  the  constitution  cannot  be 
amended  by  a  simple  legislative  act  The 
proposition  in  the  abstract  is  true.  If  the 
Fifth  Amendment  is  intended  to  grant  to  the 
person  complete  immunity  against  all  the 
consequences  of  self-accusation  of  crime,  ir- 
respective of  the  nature  of  such  consequences^ 
no  legislative  act  can  cut  down  or  diminish 
such  immunity.  The  prohibition  against 
prosecution  would,  in  that  case,  not  be  coex- 
tensive with  the  right  or  immunity  accorded 
by  the  constitution.  But,  if  the  Fifth 
Amendment  be  simply  a  guaranty  against  the 
law- inflicted  pains  and  penalties  that  might 
follow  compulsory  self- accusation,  it  is  clear 
that  the  abrogation  of  such  pains  or  penal- 
ties, so  far  as  they  are  applicable  to  the  per- 
son interested,  is  a  complete  fulfillment  of 
the  constitutional  guaranty.  If  the  amend- 
ment were  made  for  that  purpose  only,  it  is 
onl  V  prohibitory  of  legislation  that  might  in- 
terfere with  that  purpose.  If  that  purpose 
be  effectually  recognized  and  protected  in  the 
legislative  act,  it  cannot  be  said  that  such 
act  either  repeals  or  violates  the  constitu- 
tion. Every  person  is  subject,  in  respect  of 
his  duty  to  give  testimony,  to  the  legislation 
of  congress,  except  as  the  power  of  congress 
in  that  respect  is  curtailed  by  the  constitu- 
tion. Tlie  act  is  operative  upon  the  indi- 
vidual, if  it  preserves  Inviolate  his  consti- 
tutional immunity ;  and,  if  that  immunity 
is  affainst  the  law- indicted  penalties  and 
forfeitures  of  crime  only,  the  abro^ration  of 
such  penalties  and  forfeitures  prevents  the 
legislative  act  and  the  immunity  from  com- 
ing in  conflict.  The  argument,  in  so  far  as 
it  admits  that  the  amendment  crrants  an  im- 
munity against  the  lawintlicted  pains  and 
penalties  of  sel f  accusation  only,  and  still 
insiRts  that  it  is  a  repeal  of  the  constitution, 
is  fallacious,  because  it  assumes  that  the 
language  of  the  amendment  is  broader  than 
its  admitted  purpose.  The  argument  in- 
troduces a  confusion  of  terms,  by  giving  to 
the  language  of  the  amendment  one  meaning, 
and  to  its  real  intention  a  narrower  one. 
Harmonize  the  language  of  the  amendment 
and  its  supposed  real  purpose  in  one  term, — 
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as,  for  instance,  *No  person  shall  ■oiler  the 
law-inflicted  pains  ana  penalties  of  a  convic- 
tion, to  the  oringing  about  of  which  his 
involuntary  self- accusation  has  contributed,  * 
—and  the  Act  of  February  11,  1893,  is  at  once 
seen  to  be  no  impingement  upon  the  Fifth 
Amendment 

The  question,  then,  comes  back  to  this: 
What  was  the  real  purpose  of  the  framera  of 
the  5th  Amendment?  Did  they  intend  to 
guarantee  immunity  thereby  against  com- 
pulsory seU-ac  usation  of  crime,  so  far  as  it 
miffht  brit  g  lo  the  witness  law- inflicted 
pains  and  ptsnalties  only?  Or,  was  it  the 
purpose  to  make  the  secrets  of  memory,  so 
far  as  they  brought  one's  former  acts  within 
the  definitions  or  crime,  inviolate  as  against 
judicial  probe  or  disclosure? 

The  Oauntelman  Caae  leaves  this  question 
undecided.  Some  of  the  dicta  of  the  opinion 
seem  to  show  that  the  court  purposely^  left 
it  undecided.  As,  for  instance,  the  opinion 
stntes:  "It  is  quite  clear  that  legislation 
caniot  abridge  a  constitutional  privilege, 
and  that  it  cannot  replace  or  supply  one ;  at 
least,  unless  it  is  so  broad  as  to  have  the  same 
extent  in  scope  and  effect. "  So  far,  there- 
fore, as  the  Supreme  Court  of  the  United 
States  is  concerned,  I  regard  the  question  aa 
an  open  one. 

There  is  a  long  line  of  decisions  In  the 
several  state  courts  upon  provisions  of  the 
state  constitutions  identical  with,  or  aiw 
aloffous  to,  the  Fifth  Amendment  of  the 
Federal  Constitution.  14 one  of  these  de- 
cisions, so  far  as  I  am  advised,  except  Be$» 
puUica  V.  G%hb$,  8  Teates,  429,  an  early 
Pennsylvania  case,  held  that  the  immunity 
was  against  any  consequence  of  compulsory 
self- accusation  other  than  the  penalties  and 
forfeitures  inflicted  by  the  law.  No  decision 
of  any  state  has  been  called  to  my  attention 
in  which  the  constitutional  provision  waa 
construed  in  the  light  of  a  statute  granting 
complete  immunity  against  prosecution. 
There  are  many  states,  however,  in  which 
the  courts  of  last  resort  have  held  that  similar 
constitutional  provisions  are  not  violated  by 
the  compulsory  self- accusation  of  a  witness, 
where  a  statute  exists  making  it  unlawful 
to  use  his  disclosures  in  any  future  pros- 
ecution. It  is  interesting  to  note,  however* 
that  all  of  these  cases  related  to  offenses, 
the  wisdom  of  which  were  then  somewhi^ 
debated  questions,  and  the  prosecution  of 
which  was,  to  some  extent,  the  triumph  or 
defeat  of  the  prevailing  popular  opinion. 
Thus,  in  Arkansas  and  Georgia  {8UUe  ▼• 
QuarU9,  18  Ark.  807,  and  Biffd&n  v.  Heard, 
14  Ga.  256),  the  prosecution  was  under  tho 
gaming  laws ;  in  Indiana  ( Wilkiiu  v.  Malone^ 
14  Ind.  158),  under  the  usury  laws;  in  New 
York  {PeopU  v.  Kelly,  24  N.  Y.  74),  on  an 
inquirv  relating  to  bribery  at  an  election ;  in 
New  Hampshire  (State  v.  NoweU^  58  N.  H. 
814),  under  the  liquor  laws;  and  in  still 
another  New  York  caae  (PetvpU  v.  Sharp,  107 
N.  Y.  427),  in  a  prosecution  for  bribery  of 
aldermen.  Some  of  these  cnses  naturally 
arouse<l  the  indignation  of  iht  community  in 
which  the  court  sat.  All  •  f  hem  were  cases, 
doubtless,  where  the  imi  m'ty  claimed  by 
the  w i tness  aroused  no  j  usi  sy  tu pathy.    They 
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each  presented  a  situation  where  the  Fifth 
Amendment,  if  construed  broadly,  seemed 
to  offer  an  obstacle  to  a  just  administration 
of  the  criminal  law.  All  of  these  cases  are, 
howeyer,  expressly  disapproved  in  the  Coun- 
mlman  Case.  There  are  other  cases, — es- 
pecially the  Enury  Com,  107  Mass.  172,  9 
Am.  Rep.  22,  and  OuUen  y.  Cam.  24  Gratt. 
((24,_in  which  the  supreme  courts  of  the 
state  where  they  arose  held  that  the  immunity 
granted  by  the  constitutional  proYision  was 
not  simply  against  the  use  of  the  self-ac- 
cusatory evidence  in  subsequent  prosecu- 
tions :  and  the  statutes  to  that  effect  did  not, 
therefore,  fully  meet  the  constitutional  re- 
quirement. These  were  the  chief  predeces- 
sors of  the  Oountel/man  Com,  and  to  that  ex- 
tent met  with  the  approval  of  the  Supreme 
Court  of  the  United  States. 

It  is  unquestionable  that  all  of  these  cases, 
either  in  the  matter  decided,  or  in  the  dicta 
of  the  opinion,  commit  the  respective  courts 
deciding  them  to  the  doctrine  that  a  statute 
which  in  effect  forecloses  any  prosecution  on 
account  of  anything  disclosea  in  the  testi- 
mony meets  fully  the  purpose  of  the  consti- 
tutional provision.  But  the  nature  of  these 
cases,  and  the  fact  that  all  but  two  of  them 
have  been  partially  disapproved  by  the  su- 
preme court,  must  be  borne  in  mind. 

The  case  at  bar,  like  those  cited,  inspires 
no  wish  in  the  court  to  protect  the  witnesses. 
The  interstate  commerce  act  is  a  law  of  the 
land,  and  the  witnesses  ask  for  the  protection 
of  the  amendment  under  circumstances  which 
indicate  that,  having  violated  it  before,  they 
have  no  intention  to  cease  violating:  it  now. 
It  is  the  contest  of  people  who  disbelieve  in 
the  expediency  of  the  law  against  the  at- 
tempt to  enforce  it.  The  protection  is  asked, 
not  so  much  to  keep  inviolate  the  secrets  of 
the  human  breast,  as  to  have  immunity  in 
further  violating  a  law  of  the  land.  Judged 
by  this  specific  instance,  the  Fifth  Amend- 
ment, if  construed  broadly  enough  to  afford 
the  witnesses  immunity  agninst  testifying, 
is  an  obstruction  in  the  path  of  the  adminis- 
tration of  law.  But  the  Fifth  Amendment 
must  not  be  judged  by  a  single  specific  in- 
stance. It  was  placed  in  the  organic  law  of 
the  land  for  a  purpose,  and  that  purpose, 
when  ascertained,  must  be  enforced,  howso- 
ever it  may  affect  sporadic  cases,  or  even 
the  great  body  of  cases,  that  may  come  be- 
fore the  court. 

What,  then,  was  the  Intention  of  the 
makers  of  the  Fifth  Amendment?  This  can 
only  be  ascertained  by  transferring  ourselves 
as  nearly  as  possible  to  the  time  in  which 
they  lived,  and  to  the  influences  and  concep- 
tions that  were  then  in  vogue.  From  the 
earliest  times  the  governmental  systems  of 
the  Anglo-Saxon  and  the  Latin  races  have 
been  widely  different.  Among  Latin  peoples 
the  chief  thought  has  been  for  their  welfare 
and  advancement  as  a  collective  entity.  Thus 
was  depressed  into  comparative  obscurity  the 
rights  or  happiness  of  the  individual.  Among 
Anglo-Saxons,  on  the  contrary,  the  indi- 
vidual always  remained  the  most  prominent 
purpose  in  governmental  conception.  The 
man  never  became  blended  in  the  mass,  and 
his  rights  and  personal  happiness  were  not 
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lost  si^ht  of  in  the  movements  of  the  time. 
Thus,  it  was  that,  while  in  Latin  countries 
men  could  be  lawfully  carried  off,  their 
homes  and  property  confiscated,  their  private 
papers  given  up  to  the  public,  and  their 
memories  searched  by  all  the  processes  of 
menace  and  torture;  in  the  British  Islands 
the  home  was  a  castle  into  which  the 
sovereign  could  not  enter,  the  individual 
could  not  be  compelled  to  respond  to  ac- 
cusation, except  upon  indictment  by  his 
peers,  and  his  private  papers  and  memory 
were  inviolate  against  search.  The  progress 
of  the  English-speaking  people  to  the  highest 
form  of  civil  and  religious  liberty  is  not 
adventitious  or  accidental,  but  is  due  to  this 
ennoblement  of  the  individual  in  the  con- 
ceptions and  practices  of  the  English  law. 

The  same  criminal  procedure  could  not 
grow  from  such  different  soil.  In  the  one, 
the  national  entity — only  another  name  for 
the  ruling  power — would  brook  no  obstacle 
that  blockea  its  way.  Influenced  by  passion, 
revenge,  fanaticism,  and  the  myriaa  of  civil 
and  religious  whims,  it  erecte(l  inquisitions 
and  torture  stalls,  and  sought  thereby  to  ex- 
plore the  depths  of  the  human  breast,  as  it 
had  already  power  to  search  the  closets  of 
human  habitations.  In  the  other,  the  indi- 
vidual lived  for  himself  and  family,  and, 
except  within  certain  governmeutul  rela- 
tions, was  in  no  sense  legally  interwoven 
with  the  rest  of  mankind.  Government  was 
for  him;  not  he  for  the  government.  He 
could  lock  his  door  against  the  messenger  of 
the  crown,  and  his  breast  against  any  search 
that  would  bring  him  wituin  the  crown* s 
displeasure. 

In  the  one,  grew  up  a  aiminal  procedure 
that  was  almost  purely  inquisitorial,  and 
whose  history  now  appalls  the  enlightened 
conscience ;  in  the  other,  grew  up  a  system 
purely  accusatory,  where  the  offending  in- 
dividual could  lawfully  stand  in  silence,  and 
demand  proof  fiom  sources  other  than  him- 
self. In  the  one,  the  power  of  the  sovereign 
pervaded  every  nook  and  corner  of  the  indi- 
vidual ;  in  the  other,  the  power  of  the  sov- 
ereign came  only  to  the  outward  person  of 
the  subject,  and  there  stopped.  This  jeal- 
ousy against  any  touch,  until  the  right  of  in- 
dividual liberty  was  shown  forfeited,  proved 
the  corner  stone  of  popular  liberty. 

But  English  public  opinion,  upon  subjects 
both  civil  and  religious,  was  in  a  constant 
state  of  change  and  ferment.  The  accepted 
views  of  to-day  became  the  heresies  and  trea- 
sons of  to-murrow.  The  view  in  power  is 
always  the  right  view,  and  is  wishing  for 
the  means  to  enforce  itself  universally.  It 
is  no  wonder,  therefore  that  sparks  of  the 
continental  system  landed  on  the  English 
islands,  and  found  spots  where  the  fuel  was 
ready  for  ignition.  Early  the  ecclesiastical 
bodies,  by  the  oath  of  ex  offeio,  attempted, 
under  penalties  of  excommunication,  to  ex- 
tort confessions  of  heresy  and  sin  from  com- 
municants. Later,  the  star  chamber  and 
high  commission  put  for  a  time  in  practice 
the  same  methods  of  compulsory  self-dis- 
closure of  offenses  against  the  state.  How- 
ever, the  general  English  Jealousy  of  per- 
sonal sancfity  resisted,  and  numerous  statute! 
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were  passed  guaranteeing  the  Tig;ht  of  silence 
against  the  accusation  of  both  the  church  and 
the  crown.  But,  in  the  generation  of  Eng- 
lishmen and  English  colonists  in  America 
who  lived  to  see  our  Constitution  adopted, 
and  whose  counsels  were  unquestionably 
embodied  therein,  there  sprang  up  in  Eng- 
land a  formidable  revival  of  prosecutions  for 
the  so-called  seditious  offenses.  A  paper,  a 
speech,  talk  among  friends,  an  understand- 
ing or  confederacy  to  right  some  particular 
wrong,  was  made  the  basis  of  prosecuting 
the  participants,  if  the  sentiments  therein 
prevailing  could  be  distorted  into  any  seem- 
ing hatr^  or  contempt  of  the  crown,  the 
peers,  the  commons,  or  any  of  the  national 
functionaries.  Some  of  the  men  who  were 
tried  possibly  deserved  their  punishment, 
but  the  illimitable  opportunities  thereby 
opened  up  to  outlaw  every  species  of  senti- 
ment and  progression  that  did  not  meet  the 
views  of  the  prevailing  government  shocked 
the  Anglo-Saxon  intelligence.  The  most 
stirring  state  trials  of  history  occurred,  in 
which  the  government  was  on  the  one  side 
and  the  almost  universal  intelligence  and 
conscience  on  the  other.  These  trials,  and 
their  possible  consequences  on  the  fate  of 
personal  liberty,  were  not  history  simply,  to 
tlic  framers  of  the  Fifth  Amendment.  Those 
men  had  lived  through  these  trials,  and  taken 
on  ilieir  coloring^  and  excitement.  They 
themselves,  in  their  early  plannings  against 
the  trespasses  of  the  English  crown,  had  been 
exposed  to  the  danger  of  like  prosecution  and 
punishment.  In  the  shadow  of  such  a  men- 
ace, progress  and  personal  safety  must  sep- 
arate, unless  the  right  of  unbroken  silence 
were  among  the  immutable  personal  pri- 
vileges. Nearly  all  of  the  ten  amendments 
to  the  constitution  breathe  this  apprehension, 
and  erect  against  it  the  barriers  of  organic 
law.  This  IS  forcibly  shown  by  the  fact  that 
the  amendments  were  insisted  upon  by  the 
states  most  jealous  of  the  central  general 
government,  and  most  apprehensive  that  such 
a  government  might  become  the  oppressor  of 
their  personal  rights. 

The  privilege  which  the  framers  of  the 
amendment  secured  was  silence  against  the 
accusation  of  the  federal  government, — si- 
lence against  the  right  of  the  federal  gov- 
ernment to  seek  out  data  for  an  accusation. 
This  privilege  of  silence  was,  as  they  be- 
lieved, and  as  events  then  looked,  in  the  in- 
terest of  progress  and  personal  happiness,  as 
against  the  narrow  views  of  aaventitious 
power.  Did  they  originate  such  privilege 
simply  to  safeguard  wemselves  against  the 
law- inflicted  penalties  and  forfeitures?  Did 
they  take  no  thought  of  the  pains  of  practical 
outlawry?  The  stated  oenalties  and  forfeit- 
ures of  the  law  might  be  set  aside :  but  was 
there  no  pain  in  disfavor  and  odium  among 
neighbors,  in  excommunication  from  church 
or  societies  that  might  be  governed  bv  the 
prevailing  views,  in  the  private  liabilities 
that  the  law  might  authorize,  or  in  the 
unfathomable  disgrace,  not  susceptible  of 
formulation  in  language,  which  a  known 
violation  of  law  brings  upon  the  offender? 
Then,  too,  if  the  immunity  was  only  against 
the  law-inflicted  pains  and  penalties,  the 
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government  could  probe  the  secrets  of  every 
conversation,  or  society,  by  extendinj^  com- 
pulsory pardon  to  one  of  Its  participants, 
and  thus  turn  him  into  an  involuntary  in- 
former. Did  the  framers  contemplate  that 
this  privilege  of  silence  was  exchangeable 
always,  at  the  will  of  the  government,  for  a 
remission  of  the  participant's  own  penalties, 
upon  a  condition  of  disclosure,  that  would 
bring  those  to  whom  he  had  plighted  his 
faith  and  loyalty  within  the  grasp  of  the 
prosecutor?    I  cannot  think  so. 

Happily,  the  day  when  this  immunity  is 
needed  seems  to  be  over.  It  is  diflScult  for 
us,  who  live  in  a  time  when  tJiere  are  few, 
if  any,  definitions  of  crime  that  do  not  meet 
with  the  approval  of  universal  intelligence 
and  conscience,  to  appreciate  these  concep- 
tions of  our  fathers.  The  battle  for  personal 
liberty  seems  to  have  been  attained^  but,  in 
the  al)sence  of  the  din  and  clash,  we  cannot 
comprehend  the  meaning  of  all  the  safe- 
guards employed.  When  we  see  the  shield 
held  before  the  briber,  the  liquor  seller,  the 
usury  taker,  the  duelist,  and  the  other  vio- 
lators of  accepted  law,  we  are  moved  to  break 
or  cast  it  aside,  unmindful  of  the  splendid 
purpose  that  first  threw  it  forward.  But. 
whatever  its  disadvantages  now,  it  is  a  fixed 
privilege,  until  taken  down  by  the  same 
power  that  extended  it.  It  is  not  certain, 
either,  that  it  may  not  jet  serve  some  useful 
purpose.  The  oppression  of  crowns  and 
principalities  is  unquestionably  over,  but 
the  more  frightful  oppression  of  selfish,  ruth- 
less, and  merciless  majorities  may  yet  con- 
stitute one  of  the  chapters  of  future  history. 
In  my  opinion,  the  privilege  of  silence, 
against  a  criminal  accusation,  guaranteed  by 
the  Fifth  Amendment,  was  meant  to  extend 
to  all  the  consequences  of  disclosure. 

The  effectiveness  of  the  Statute  of  February 
11,  1898,  might  well  be  questioned  on  an- 
other ground.  It  is  a  statute  of  pardon. 
Until  the  witness  makes  his  disclosure  he  is 
chargeable  with  the  offense  within  his  per- 
sonal knowledge.  The  pardon  becomes  ef- 
fective only  at  the  moment  and  upon  con- 
dition of  disclosure.  But  pardon  is  not 
necessarily  unilateral.  No  person  is  com- 
pelled to  accept  the  legislative  or  executive 
grace.  Chief  Jxigtice  Marshall,  speaking  for 
the  supreme  court,  so  held  in  WiUon*9  Ccue, 
82  U.  8.  7  Pet.  150,  8  L.  ed.  640,  where  a 
pardon  was  granted  by  the  president  for  a 
capital  offense.  In  the  case  at  bar,  it  must 
be  assumed  that  the  witness  is  guilty  of  some 
offense.  In  the  absence  of  the  Statute  of 
February  11,  1898.  he  has  the  undoubted 
constitutional  ri^ht  of  silence.  It  is  said 
that  Uiat  right  is  taken  away  by  the  im- 
munity or  pardon  extended  by  the  statute. 
But  he  chooses  not  to  accept  such  immunity 
or  pardon.  His  refusal  to  answer  the  ques- 
tion is  such  refusal  of  acceptance.  He  pre- 
fers to  stand  upon  his  constitutional  right 
and  take  his  chances  of  conviction,  rather 
than  expose  himself  to  the  civil  liabilities 
and  the  odium  of  self-confessed  crime.  It 
mav  be  that  the  offense  is  of  an  ancient  date, 
and  has  been  succeeded  by  vears  of  immac- 
ulate conduct  and  citizenship.  Exposure, 
self-confessed  exposure,  would  lose  him  hii 
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place  in  society,  bis  good  name  in  the  world, 
and.  like  a  bill  of  attainder,  taint  bis  blood 
and  that  of  all  wbo  inherit  it.  It  might 
well  be  that  he  would  refuse  to  give  up  the 
«acred  privilege  of  silence  for  a  pardon.  It 
is  not  difficult  to  suppose  a  case  where  the 
inquiry  of  the  government  was  not  directed 
to  his  crime,  but  to  something  immeasurably 
leM  important   and    inconsequential.    The 


benefit  to  society  might  be  a  trifle,  compared 
with  the  caUisiroplie  to  him  and  bis  descend- 
ants. I  am  not  impressed  with  the  belief 
that  he  has  no  right  to  stand  upon  the  con- 
stitutional privilege  of  silence,  and  thui 
refuse  the  grace  of  the  legislative  or  execu- 
tive power. 

For  the  foregoing  reasons  ths  rule  toiU  b$ 
dUeharged, 


CALIFORNIA  SUPREME  COURT  (Department  1). 


B»  parU  Louis  COHEN. 

( 0»L ) 

Tbe  ccmstlintioiial  provlsioii  ft^^alnst 
compelHng  a  person  to  be  a  witness 
against  hims^f  in  a  ortmlnal  action  s 
not  violated  b7  requiring  bim  to  give  testi- 
mony on  the  pnisecutiOD  of  another  persmi 
whJoh  may  show  that  be  has  himself  been  guilty 
-of  a  crime,  where  tbe  statute  declares  that  be 
shall  not  be  liable  to  Indictment  or  presentment 
by  information,  nor  to  prosecution  or  puaisb- 
meot  *f  or  an  offense  with  reference  to  which  his 
testimony  was  slven." 

(November  24. 1804.) 

PETITION  for  a  writ  of  habeas  corpus  to 
procure  the  discharge  of  petitioner  from 
custody  to  which  he  has  been  committed  for 
alleged  contempt  in  refusing  to  answer  ques- 
tions propounded  to  him  with  reference  to  the 
Tiolation  by  a  third  person  of  tbe  election  laws. 
J^etitioner  remanded. 

The  facts  are  stated  in  the  opinion. 

Mestre.  Carroll  Cook  and  H*  I.  Kowal- 
mkf  for  petitioner. 

Sir,  J.  N.  Nooflpies   for  respondent 

Harrison*  i/.,  delivered  tbe  opinion  of 
the  court : 

At  the  close  of  the  argument  herein  time 
was  given  the  attorneys  In  which  to  hand  in 
s  memorandum  of  the  authorities  upon  which 
they  relied  in  support  of  their  respective  ar- 
guments; but,  although  such  memorandum 
has  not  been  received,  inasmuch  as  the  matter 
presented  is  of  public  interest  we  have  de- 
termined to  render  our  decision  without  any 
farther  delay.  While  Louis  Steinberger  was 
under  examination  before  the  Honorable  W. 
T.  Wallace,  one  of  the  Judges  of  the  superior 
court  of  San  Francisco,  sitting  as  a  commit- 
ting magistrate,  in  which  said  Steinberger 
was  charged  with  a  felony  in  "having  will- 
fully caused,  procured,  and  allowed  one 
Louis  Cohen  to  be  registered  upon  the  pre- 
cinct register  of  the  1st  precinct  of  the  48d 
assembly  district  of  the  state  of  California. 
In  the  city  and  county  of  San  Francisco,  state 
of  California,  knowing  said  Louis  Cohen  not 
to  he  entitled  to  such  registration,**  the  pe- 
titioner was  called  as  a  witness  on  the  part 
of  the  people,  and,  having  been  sworn  as 

NoTB.— In  conflict  with  the  decision  In  the  above 
case,  see  United  States  ▼.  James,  antt^  418. 
^ith  which  Is  a  note  referring  to  the  author- 
ities on  the  subject,  the  majority  of  which  agree 
with  the  present  decision. 
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such  witness,  was  asked  the  following  ques- 
tions, viz.  :  **  Q.  Mr.  Cohen,  where  do  you 
reside?  Q.  On  the  3d  day  of  October,  1894, 
where  did  you  reside?  Q  Do  you  know  the 
defendant,  Louis  Steinberger?  Q.  Did  you 
have  any  conversation  with  Mr.  Steinberger 
on  the  8d  day  of  last  October  respecting  your 
going  and  procuring  yourself  to  be  placed 
upon  the  great  register  of  this  county?  Q. 
Or  the  precinct  register  of  this  city  and 
county?  Q,  Did  vou  register  or  procure 
your  name  to  be  placed  ui>on  the  precinct 
register  of  the  1st  prcinct  of  the  49d  assembly 
district  on  the  8d  of  last  October?  Q,  Were 
you  present  at  the  Baldwin  Hotel  with  Mr. 
Steinberger  on  the  3d  day  of  October?  Q. 
At  Mr.  Steinberger's  direction,  did  the  clerk 
of  the  Baldwin  Hotel  furnish  you  with  a 
key  to  a  certain  room  in  the  hotel?"  The 
witness  refused  to  answer  each  of  these  ques- 
tions as  they  were  propounded  to  him.  on  the 
ground  that  his  answer  might  incriminate 
him.  whereupon  the  judi^e  stated  to  him: 
"It  is  a  legal  impossibility  in  this  case  to 
expose  yourself  by  your  testimony  here.  I 
instruct  you  that  you  are  bound  to  answer. 
You  must  answer."  But,  notwithstanding 
such  direction,  the  witness  still  refused  to 
answer,  and  was  thereupon  adjudged  guilty 
of  contempt,  and  ordered  to  be  imprisoned 
in  the  common  Jail  of  the  city  and  county 
of  San  Francisco  until  he  answer  said  ques- 
tions, and  each  of  them,  before  said  judf^e. 
The  right  of  the  legislature  to  determine 
who  shall  be  competent  witnesses  to  estab- 
lish any  fact  under  judicial  examination,  and 
to  compel  the  attendance  of  such  witnesses, 
cannot  be  disputed.  Every  person  is  subject 
to  the  power  of  the  legislature  to  compel  him 
in  any  judicial  preceding  to  give  testimony 
of  any  fact  within  his  knowledge  and  ma- 
terial to  the  issue,  except  In  so  far  as  the 
constitution  restrains  the  legislature  from 
exercising  this  power,  or  protects  the  indi- 
vidual from  a  compulsory  compliance  with 
its  attempted  exercise.  The  constitution  of 
this  state  has  limited  the  extent  to  which 
the  legislature  may  exercise  this  power,  and 
has  given  to  the  individual  a  protection 
against  its  exercise  by  providing  in  article 
1.  section  18,  that  ''no  person  shall  be  com- 
pelled in  any  criminal  case  to  be  a  witness 
against  himself."  It  is  needless  to  review 
the  history  and  development  of  this  provis- 
ion. It  is  an  outgrowth  of  the  common  law 
of  England,  and  almost  at  the  commencement 
of  our  present  government  was  incorporated 
into  the  national  constitution,  and  is  found 
in  the  constitution  of  every  state  in  tbe 
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country.  The  object  of  the  proviBion  is  the 
imrauuity  of  the  indi  vidua]  from  compulsory 
•elf-accusation.  This  immunity  is,  how- 
ever, to  be  limited  to  the  purpose  for  which 
it  is  given,  viz.,  the  protection  of  the  wit- 
ness from  being  compelled  to  furnish  any 
evidence  from  which  he  may  be  subjected  to 
prosecution  or  punishment,  and  is  not  to  be 
extended  so  as  to  include  an  exemption  from 
being  compelled  to  give  evidence  that  could 
not  under  any  circumstances  tend  to  his  con- 
viction of  an  offense  against  the  laws  of  the 
state.  The  provision  uiat  a  person  shall  not 
be  compelled  **in  a  criminal  case"  to  be  a 
witness  ** against  himself"  is  to  be  construed 
as  protecting  him  from  being  compelled  to 
give  any' evidence  which  in  a  criminal  prose- 
cution against  himself  might  in  any  degree 
tend  to  establish  the  offense  with  which  he 
may  be  charged.  It  is  only  when  his  evi- 
dence may  tend  to  establish  an  offense  for 
which  he  may  be  punished  under  the  laws 
of  the  state  that  he  is  a  witness  "  against  him- 
self" in  a  criminal  case.  The  "criminal 
case"  in  which  he  is  a  witness  need  not  be 
against  himself,  but  his  immunity  from  com- 
pulsion extends  to  all  evidence  which  mav 
be  used  in  any  criminal  case  against  himself, 
under  whatever  circumstances  such  evidence, 
may  be  sought ;  but  the  fact  that  in  a  pro- 
ceeding in  which  he  is  not  the  defendant  his 
testimony  may  tend  to  show  that  he  has  vio- 
lated tlie  laws  of  the  state  is  not  sufQcient 
to  entitle  him  to  claim  this  protection  of  the 
constitution,  unless  he  is  at  the  same  time 
liable  to  prosecution  and  punishment  for  such 
violation.  If  at  the  time  of  the  transactions 
respecting  which  bis  testimony  is  sought,  the 
acts  themselves  did  not  constitute  an  offense ; 
or  if,  at  the  time  of  giving  the  testimony, 
the  acts  are  no  longer  punishable ;  if  the  stat- 
ute creating  the  offense  has  been  repealed; 
if  the  witness  has  been  tried  for  the  offense 
and  acquitted,  or,  if  convicted,  has  satisfied 
the  sentence  of  the  law;  if  the  offense  is 
barred  by  the  statute  of  limitations,  and  there 
is  no  pending  prosecution  against  the  wit- 
ness,— he  cannot  claim  any  privilege  under 
this  provision  of  the  constitution,  since  his 
testimony  could  not  be  used  against  him  in 
any  criminal  case  against  himself,  and  con- 
iequently  he  is  not  compelled  to  be  a  witness 
*  against  himself."  Equally  is  he  deprived 
of  claiming  this  exemption  from  giving  evi- 
dence if  the  legislature  has  declared  that  he 
shall  not  be  prosecuted  or  punished  for  any 
offense  of  wliich  he  gives  evidence.  Any 
evidence  that  he  may  give  under  such  a  stat- 
utory direction  will  not  be  "against  him- 
self," for  the  reason  that,  by  the  very  act  of 
ffiving  the  evidence,  he  becomes  exempted 
from  any  prosecution  or  punishment  for  the 
offense  respecting  which  his  evidence  is 
given.  In  such  a  case  he  is  not  compelled 
to  give  evidence  which  may  be  used  against 
himself  in  any  criminal  case,  for  the  reason 
that  the  legislature  has  declared  that  there 
can  be  no  criminal  case  against  him  which 
the  evidence  which  he  gives  may  tend  to  es- 
tablish. 

Section  82  of  the  "  Purity  of  Election  Law" 
(Stat.  1893,  p.  26),  under  which  the  exam- 
ination of  Steinberger  was  had,  provides: 
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"A  person  offending  against  any  provision ot 
sections    .     .     .     [enumerating  certain  sec- 
tions of  the  act]    is  a  competent  witness 
against  another  person  so  offending,  and  maj 
be  compelled  to  attend  and  testify  upon  anT* 
trial,  hearing,  proceeding,  or  lawful  inves- 
tigation or  judicial  proceeding,  in  the  sani» 
mannner  as  any  other  person.     But  the  testi- 
mony so  given  shall  not  be  used  in  any  proa- 
ecution  or  proceeding,   civil  or  criminal^ 
against  the  person  so  testifying.    A  penioi» 
so  testifying  shall  not  thereafter  be  liable  U> 
indictment  or  presentment  by  information, 
nor  to  prosecution  or  punishment  for  the- 
offenae  with  reference  to  which  his  testimony^ 
was  given,  and  may  plead  or  prove  the  giv- 
ing of  testimony  accordingly  in  bar  of  suck 
inaictment,    iniormation,    or   prosecution."' 
This  section  is  taken  from  the  statute  of 
New  York  known  as  the  **  Corrupt  Practice* 
Prevention  Act,"  and  is  also  found  in  the 
English  statute  upon  the  same  subject;  and 
the  closing  paragraph  of  the  section  is  also 
found  in  the  statutes  of  New  York  passed  iib 
1869  for  the  punishment  of  bribery,  and  sub- 
sequently incorporated  in  section  79  of  the- 
Penal  Code  of  that  state.     Statutes  contain- 
ing similar  provisions  have  been  passed  ii^ 
many  of  the  states  of  this  countiy  for  the 

f purpose  of  securing  conviction  for  offensea 
n  which  two  or  more  persons  are  required  to> 
participate  in  order  to  constitute  the  offense, 
such  as  bribery,   gambling,  usury,  selling 
intoxicating  liquors,  and  others;  the  legis- 
latures douDtless  considering  that  the  offense 
would  be  effectually  suppressed  if  one  of 
the  offenders  only  could  be  punished,  and 
for  that  purpose  making  bis  participant  ini 
the  offense  a  competent  witness  by  exemptinjc 
him  from  punishment.     In  the  greater  num- 
ber of  these  statutes  Hne  provision  of  exemp- 
tion was  that  the  testimony  should  not  be 
used  against  the  witness ;  and  prior  to  the 
decision  in  Chuntelman  v.  Hitc?icock,  142  U. 
S.  547,  85  L.  ed.  1110,  8  Inters.  Com.  Rep. 
816,  in  1891,  the  decisions  under  these  stat- 
utes were  nearly  uniform  that  this  was  » 
sufficient  immunity ;  but,  under  the  rule  laid 
down  in  that  case,  such  a  provision  does  noa 
meet  the  requirements  of  the  constitution, 
and,  unless  there  be  an  absolute  immunitjr 
from  all  punishment  for  any  offense  respect- 
ing which  the  witness  may  be  called  upoi» 
to  testify,  he  may  claim  the  protection  of  the 
constitution  against  being  compelled  to  give 
evidence  against  himself.     Ruling  similar 
to  that  in  Uaunselman  v.  Hiteheoek  had  been> 
previously  made  in  Emary^B  Case,  107  Mass. 
172,  9  Am.  Rep.  22,  and  in  OuOen'M  Goie,  S4 
Gratt.  624 ;  and  in  Ex  parte  (Marks  (Cal.)  87 
Pac.  Rep.  230,  the  same  principle  was  ea- 
tablishea  in  this  state. 

In  Stats  V.  Ifowell,  58  N.  H.  814,  it  waa^ 
held,  under  the  provisions  of  a  statute  that 
the  evidence  given  by  a  witness  should  not 
be  used  against  him,  and  that  he  should  not 
be  thereafter  prosecuted  for  any  offense  so- 
disclosed  by  him,  that  this  exemption  gave 
him  all  tlie  protection  which  was  guaranteed 
by  the  constitution,  upon  the  ground  that 
his  legal  immunity  from  prosecution  wa» 
equivalent  to  his  legal  innocence  of  the  crime- 
disclosed  by  his  testimony.    A  statute  is  U^ 
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be  oonstraed  with  reference  to  its  manifest 
object,  except  as  aucb  object  may  be  defeated 
by  the  language  of  the  statute  itself.  The 
languaj^e  used  is  not  to  be  enlarged  beyond 
its  ordinary  construction  for  the  purpose  of 
effecting  such  object,  nor,  on  the  other  hand, 
is  the  lan&fuage  to  receive  such  a  technical 
or  limited  construction  as  will  defeat  the 
manifest  purpose  of  the  statute.  If  the  lan- 
guage is  susceptible  of  two  constructions, 
one  of  which  will  carry  out  and  the  other 
will  defeat  such  manifest  object,  it  should 
receive  the  former  construction.  So,  too,  if 
a  statute  is  susceptible  of  two  constructions, 
one  of  which  is  consistent  with  the  consti- 
tution and  the  other  repugnant  thereto,  it 
should  be  so  construed  as  to  be  effective 
rather  than  void.  Any  statute  involving  a 
personal  privilege  or  right  conferred  upon 
an  individual  by  the  constitution,  is  to  be 
liberally  construed  in  favor  of  the  individ- 
ual. Tuc  manifest  object  of  section  83,  afore- 
said, is  to  secure  evidence  for  the  conviction 
of  offenders  against  the  provisions  of  the 
other  sections  of  the  statute  which  are  enu- 
merated therein ;  but  it  is  onl  v  upon  a  **  trial, 
hearing,  prosecution,  lawful  investigation  or 
Judicial  proceeding"  against  another  person 
for  offenoing  against  the  provisions  or  those 
enumerated  seclions  that  a  witness  who  has 
himself  offended  against  these  provisions  of 
the  sections  can  be  compel  led  to  testify.  The 
offenses  referred  to  in  the  enumerated  sec- 
tions are  those  against  the  purity  of  election, 
which  require  the  co-operation  of  two  or 
more  persons ;  and  the  provision  that  one  of 
these  parties  offending  may  be  compelled  to 
give  testimony  would  be  nugatory,  in  yiew 
of  bis  constitutional  protection,  unless  the 
legislature  had  at  the  same  time  furnished 
him  with  a  shield  for  any  offense  with  ref- 
erence to  which  he  would  be  compelled  to 
testify.  By  the  provisions  of  this  section, 
the  petitioner  has  the  full  protection  guar- 
anteed to  him  by  the  constitution  against  any 
sel  f  •  accusal  i  on  of  cr i  me.  In  add  i  lion  to  pro- 
▼iding  that  his  testimony  shall  not  be  used 
against  him,  it  is  declared  that  he  shall  not 
thereafter  be  liable  to  indictment  or  present- 
ment by  information,  nor  to  prosecution  or 
punishment,  **  for  the  offense  with  reference 
to  which  his  testimony  was  given,"  and  that 


he  mav  plead  or  ;>fove  the  giving  of  testi- 
mony in  bar  of  such  indictment,  information, 
or  prosecution.     The  immunity  thus  glvea 
includes  not  only  the  offense  with  which 
the   defendant  then   under   examination    is 
charged,  and  in  which  the  witness  was  a. 
participant  with  such  defendant,  but  also- 
any  other  offense  with  which  the  witnesa 
may  be  charged,  and  to  which  such  testi- 
mony may  have  reference,  or  which  It  may 
tend  to  establish.     "The  offense  with  refer- 
ence to  which  his  testimony  was  given  ia 
broader  in  its  terms,  and  has  a  wider  scope, 
than  **the  offense  with  which  the  defendant 
is  charged  ;**  and  the  exemption  from  prose- 
cution or  punishment  consequent  upon  hia 
giving  testimony  in  reference  thereto,  when 
considered  in  view  of  the  personal  privilege 
given  by  the  constitution,  must  receive  a. 
liberal  construction  in  his  favor.     The  stat- 
ute purports  to  compel  him  to  testify  "*  in  the- 
same  manner  as  any  other  person,  *'  and,  aa 
the  equivalent  for  his  constitutional  protec- 
tion, gives  him  a  legislative  protection  of 
equal  scope  and  effect  by  exempting  him. 
from  all  liability  to  punishment  for  the  of- 
fense with  reference  to  which  he  testifies. 
The  exemption  is  as  broad  as  the  compulsion, 
and  the  protection  is  equal  to  that  given  by 
the  constitution.     The  testimony  which  he- 
mKj  be  compelled  to  give  is  the  same  as  that 
which  could  be  required  of  any  other  wit- 
ness,  and  includes  any  matter'  within  hia 
knowledge  which  is  relevant  to  the  offense- 
under  investigation  and  material  to  its  de- 
termination.    If,  in  giving  such  testimony, 
the  testimony  has  reference  to  another  offense- 
committed  by  himself,  he  is  within  the  pro- 
tection of  the  statute,  and,  upon  any  prose- 
cution for  sudi  offense,  is  authorized  to  plead 
or  prove  in  bar  thereof  that,  under  the  com- 
pulsion of  this  section,  he  gave  testimony 
with  reference  to  such  offense.     We  hold, 
therefore,   that  the  petitioner  should  have- 
answered  the  questions  propounded  to  him, 
and  that  he  was  rightly  adjudged  guilty  of 
contempt  in  refusing  to  answer  them. 

Tfie  writ  is  diteharged,  and  the  petitioner- 
remanded. 

We  concur:     Qaronttef  J.;  McFar^ 
land*  <7. 


WASHINGTON  SUPREME  COURT. 


Robert  P.  RIGNEY,  Beept., 

V, 

TAGOMA  LIGHT  A  WATER  CO.  ei  oL, 

Appti, 

i Wash. ) 

!•  The  fiftet  thmt  the  united  TOlnaie  ef 
nmtaral  etreame  spreads  out  Into 
a  hroad  sAieet  with  ourreots  oovering  a  larKe 

NoTBB.— On  the  question  as  to  what  constitutes 
a  waterooune,  which  has  a  novel  illuBtratlon  in 
the  above  case,  see  Wharton  v.  Stevens  (Iowa) 
15  L.  R.  A«  680.  and  nnte  respeotlnK  swales  and 
lavinea  as  wateroounes,  also  Haines  v.  Hall  (Orj 
tlib  B»  A.  600,  andfMMS. 
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area  of  low  ground  which  is  called  a  swamp  or 
lake  does  not  deprive  them  of  their  character 
as  watercourses  so  as  to  defeat  the  remedy  of  a 
lower  riparian  proprietor  airainst  diversion  of 
the  waters  at  a  point  above  the  so-called  lake. 

8.  Placing  a  so-called  eoTenant  on  the> 
public  recordii«  after  notice  that  the 'pro- 
posed afrreement  is  at  an  end,  because  the  wife- 
of  the  covenantor  will  not  unite  in  it,  is  of  little- 
or  no  elfect,— especially  when  its  conditions  have 
not  been  complied  with. 

8*  Water  cannot  be  taken  for  a  public 
water  supply  to  the  Injury  of  riparian  r!ffbt» 
without  compensation  or  due  process  of  law. 

4.   The  remedy  at  law  is  net  adequate 


(See  also  38  L.  R.  A.  474. 
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80  88  to  defeat  an  iojunotioii  ajralnst  divenion  of 
water  from  a  stream. 
6.   Delay  in  aeekiii^  an  li^iiiietlon  avaloBt 
dlyersioD  of  water  will  not  preyent  relief  from 
further  injury. 

^  The  restoration  of  streams  to  their 
natural  yfcft»»*»^iT  may  be  included  in  the 
relief  srranted  against  dlyeisloo  of  such  streams. 

*9.  An  injunction  afl^ainst  diwertinff 
water  by  takinsr  it  for  city  waterworks  may  be 
made  with  a  stay  of  its  operation  to  permit  the 
city  to  acquire  the  risrht. 

CStOes,  J.,  (KssmteJ 
lOctoberXMSM.) 

APPEAL  hj  defendant  from  a  Judgment  of 
the  Superior  Court  for  Pierce  County  in 
favor  of  plaintiff  in  an  action  brought  to  re- 
strain the  diversion  of  water  from  certain  water- 
courses to  the  injury  of  plaintiff.    Jffirmed. 

The  facts  are  stated  in  the  opinion . 

Messn.  Charles  A.  Seymour  and  F.  H« 
Murray  for  appellants. 

Messrs,  Baker  &  Campbell  for  respond- 
ent. 

Anders»  </.,  delivered  the  opinion  of  the 
court: 

The  respondent  instituted  this  action  to 
obtain  an  injunction  against  the  Tacoma 
Light  &  Water  Company,  a  duly  organized 
corporation,  to  restrain  it  from  diverting  the 
waters,  or  any  part  thereof,  of  Spanaway 
(or  Bushalier)  creek,  and  of  Upper  Clover 
creek,  from  their  natural  channels,  or  pol- 
luting the  same,  and  to  compel  it  to  remove 
the  dams,  flumes,  ditches,  and  filters  placed 
therein,  or  connected  therewith,  by  said  de- 
fendant, and  to  restore  said  waters  to  their 
natural  bed  or  channel.  That  a  large  portion 
of  the  waters  of  the  streams  above  mentioned 
have  been,  and  still  are,  diverted  therefrom 
and  carried  by  means  of  flumes  and  ditches 
to  the  city  of  Tacoma,  and  there  consumed, 
.  is  not  disputed.  The  acts  causing  the  di- 
▼ersion  were  all  done  by  the  water  company, 
but  after  the  commencement  of  this  action  it 
sold  its  plant  to  the  city,  and  for  that  reason 
the  city  was  made  a  party  defendant  by  order 
of  the  court.  The  proof  clearly  shows  that 
the  plaintiff  (respondent  here)  is  the  owner 
in  fee  of  about  840  acres  of  land,  which  is 
used,  and  for  a  long  time  has  been  used, 
for  agricultural  purposes  and  for  pasturing 
stock,  and  that  the  plaintiff  resides  thereon. 
The  stream  designated  as  **  Upper  Clover 
ereek"  originates  in  some  springs  several 
miles  eastward  from  Smith's  swamp,  into 
which  it  flows.  Spanaway  creek,  also  called 
^Bushalier  creek, ^  is  the  outlet  of  Spana- 
wav  lake,  and  a  short  distance  from  its  source 
it  divides  into  two  branches,  one  of  which 
flows  through  ''Tule  Lake"  and  into  Smith's 
swamp  or  lake,  on  the  east  side  thereof,  and 
the  other,  known  as  **  Morey  creek, "  also  flows 
into  the  same  swamp  at  its  southeastern  ex- 
tremity. The  waters  which  thus  unite  in 
this  swamp  flow  out  of  it  at  its  westerly 
end,  and  form  what  is  called  ''Clover  creek, ** 
which  flows  through  the  lands  of  the  respond- 
ent.    The  evidence  discloses  that  Smith's 


swamp  covers  an  area  of  100  acres  or  more, 
nearly  all  of  which,  in  its  natural  state,  was 
covered  with  water  during  the  rainy  season, 
but  at  other  times  of  the  year  became  com- 
paratively dry,  except  around  the  margin, 
where  the  water  always  remained.    It  must 
be  conceded — in  fact  it  is  not  disputed — that 
the  respondent  is  a  riparian  proprietor,  and 
entitled  to  all  the  rights  of  such  proprietor, 
if  Clover  creek  is  a  natural   watercourse. 
But  whether  it  is  such,  and,  if  so,  whether 
the  waters  diverted  by  the  li/^ht  and  water 
company  were  any  part  of  the  waters  thereof, 
were  questions  which  were  strongly  contro- 
verted at  the  trial.    It  was  contended  on  the 
part  of  the  defendants  that  the  streams  from 
which  said  defendant  abstracted  the  water 
for  the  use  of  the  inhabitants  of  the  city  of 
Tacoma  were  not  sources  or  tributaries  of 
Clover  creek,   but  that  they  ceased  to  be 
streams  at  all  when  they  discharged  their 
waters  into  Smith's  swamp,  for  the  alleged 
reason  that  they  then  and  there  entirely  lost 
their  identity,  and  formed  a  distinct  body 
of  water  having  none  of  the  essential  char- 
acteristics of  a  watercourse.      The  court, 
however,  found,  in  effect,  contrary  to  the  con- 
tention of  the  defendants,  that  Clover  creek 
was  a  natural  watercourse,  whose  source  was 
not  Smith's  swamp,  but  the  streams  which 
were  diverted  by  the  defendants.    The  ques- 
tions determined  were  questions  of  fact,  and, 
upon  the  evidence  in  the  record,  we  are  not 
prepared  to  say  that  the  court  arrived  at  an 
erroneous  conclusion.    There  was  consider- 
able positive  testimony  tending  to  show  not 
only  that  there  were,  during 'a  large  por- 
tion of  each  year,  currents  flow  in  j^  through 
Smith's  swamp  from  the  points  where  it  re- 
ceives the  waters  of  the  streams  in  question 
to  the  outlet  in  Clover  creek,  but  that  such 
currents  were  confined  to  regular,  well-de- 
fined channels.     There  can,  we  think,   be 
little  doubt  that  Lower  Clover  creek  is  an 
ancient   watercourse,   notwithstanding   the 
fact  that  its  channel  has  been  deepened  ar- 
tificially within  the  last  ten  or  fifteen  years 
for  the  purpose  of  draining  the  swamp  from 
whence  it  flows.    From  the  time  of  the  ear- 
liest settlement  of  the  country  it  has  flowed 
in  a  deflnite  and  easily  distinguished  chan- 
nel, and  was  seldom— -perhaps  never— dry, 
prior  to  the  commission  of  the  acts  com- 
plained of.    Having  a  bed,  banks,  and  cur- 
rent, it  is  a  natural  watercourse,  even  al- 
though it  may.  at  times,  bo  dry.    Oould, 
Wsters,  S  41.    Both  Spanaway  creek  and  Up- 

Kr  Clover  creek  are  yirtually  conceded  to 
natural  streams  of  water,  and  the  mere 
fact  that  their  united  volume  spreads  out 
into  a  broad  sheet,  with  currents,  covering  a 
larse  area  of  low  ground,  to  which  the  ap- 

Sellation  of  swamp  or  lake  has  been  given, 
oes  not  deprive  them  of  their  chsracter  as 
watercourses.  Upon  the  question  of  whether 
a  given  body  of  water  is  a  lake  or  pond  or  a 
river,  €k>uld,  in  his  work  on  Waters  (sec 
70),  says:  *'The  fact  that  there  is  a  current 
from  a  higher  to  a  lower  level  does  not  make 
that  a  river  which  would  otherwise  be  a  lake, 
nor  does  a  lake  lose  its  distinctive  character 
because  there  is  a  current  in  it  for  a  certain 
distance,  tending  towards  a  river,   which 
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forms  its  outlet.  On  the  other  hand,  the  fact 
that  a  river  broadens  into  a  pond-like  sheet 
with  a  current  does  not  deprive  it  of  its  char- 
acter as  a  river.  Where  it  is  admitted,  or 
sot  denied,  that  the  water  is  not  a  lake  or 
pond,  the  material  difference  between  which 
18  in  size,  the  onl  v  criterion  by  which  to  de- 
termine whether  it  is  a  river  is  the  existence 
of  a  current,  and  this  question  cannot  be  an- 
swered by  ascertaining  what  appellations 
have  been  given  to  it."  In  a  late  and  well- 
<»n8idered  case  in  Wisconsin  the  supreme 
court  of  that  state  held  that  the  fact  that  a 
stream  spr^id  over  wide  reaches  of  marshes 
and  swamps,  on  or  below  the  surface  did  not 
militate  against  its  being  a  watercourse  in 
every  essential  particular,  so  long  as  it  could 
be  identified  as  the  same  stream;  and  the 
identity  of  the  stream  through  the  marshes 
and  swamps  was  in  that  case  disclosed  solely 
by  its  current,  there  being  no  defined  channel 
4)T  channels  whatever.  Oaae  v.  Eojfman,  84 
Wis.  438,  20  L.  R.  A.  40. 

Viewed  in  the  light  of  these  authorities, 
and  others  which  might  be  cited,  we  are  of 
the  opinion  that  the  facts  in  this  case  fully 
justified  the  trial  court  in  concluding  that 
the  waters  diverted  by  said  defendant  were 
the  waters  of  Lower  Clover  creek.  And,  it 
being  conceded  that  the  water  company  has 
been  diverting  the  water  for  several  years 
last  past,  in  large  quantities,  and  not  return- 
ing an^  portion  so  taken  to  the  channels  in 
which  it  was  accustomed  to  flow,  it  has,  dur- 
ing all  of  said  time,  been  enniged  in  the 
commission  of  unlawful  acts,  whether  it  was 
or  is  a  riparian  proprietor  at  the  particular 
points  where  such  diversions  have  been  made 
or  not.  Not  even  a  riparian  owner  has  a 
Tight  to  divert  a  stream  permanently  from  its 
natural  course,  and  thus  deprive  others  of 
their  rights  therein.  Buch  an  act  in  itself  is 
wholly  unlawful.  Orook  v.  Eewitt^  4  Wash. 
749.  And  the  purpose  for  which  the  water 
diverted  may  be  used  makes  no  difference  as 
to  the  force  and  effect  of  this  rule.  Accord- 
ingly it  is  said  by  Kerr  that  a  diversion  of 
water  from  a  stream  for  the  purpose  of  sup- 
plying a  neighboring  town  with  water  is 
not  a  lawful  user  of  the  water.  Kerr,  Inl. 
^  ed.  g  229.  But  in  this  case  the  defeDd- 
ants,  in  their  answers,  undertake  to  justify 
their  acts  on  the  alleged  grounds:  First, 
that  on  May  21,  1884,  one  James  Rigney, 
plaintiff's  ancester  and  grantor,  for  a  good 
and  valuable  consideration,  and  by  an  in- 
strumeut  in  writing,  which  was  duly  re- 
corded in  the  office  of  the  auditor  of  Pierce 
county,  granted  to  the  defendant  water  com- 
pany the  right  to  take  and  use  the  waters  for 
the  taking  and  using  of  which  this  action 
was  brought,  and  released  and  discharged 
said  defendant  from  any  and  all  claims  for 
damages  on  the  part  of  said  James  Rigney, 
his  heirs  or  assigns,  including  plaintiff,  on 
account  of  taking  said  waters,  or  any  part 
thereof;  and,  second,  that  the  plaintiff  was 
at  all  times  fully  informed  of  the  operations 
of  the  light  and  water  company,  and  of  the 
city,  as  its  successor,  and  grantee  of  all  its 
interests,  and  without  protest  or  objection 
allowed  the  said  water  company  to  make  its 
connections,  build  its  structures  and  take 

26LR  A. 


the  water  for  the  use  of  the  city,  and  is 
thereby  estopped  from  maintaining  this  ac- 
tion. As  to  the  first  ground  of  justification 
above  mentioned,  but  little  need  be  said. 
It  was  not  specially  pressed  at  the  hearing 
in  this  court.  The  written  instrument  re- 
ferred to,  although  purporting  upon  its  face 
to  be  the  contract  or  covenant  of  James  Rig- 
ney and  Ann  Rigney,  his  wife,  was  not  ex- 
ecuted by  the  latter,  and,  upon  her  refusing 
to  do  so,  the  former  at  once  informed  the 
company  of  the  fact,  and  notified  its  super- 
intendent that  the  contemplated  agreement 
was  at  an  end.  Besides,  it  does  not  appear 
that  the  water  company  ever  complied  with 
the  conditions  set  forth  in  the  instrument, 
and  which  were  necessary  to  give  it  force 
and  effect.  Nor  does  it  appear  from  the  evi- 
dence tliat  the  company  really  at  any  time 
relied  upon  this  writing  as  authorizing  it 
to  divert  the  water  from  the  premises  now 
owned  by  the  respondent  In  fact,  judging 
by  the  acts  and  declarations  of  the  company's 
agents  when  objections  were  made  to  its  us- 
ing the  water,  we  think  no  such  claim  as  we 
are  now  considering  was  ever  made,  or  seri- 
ously entertained,  prior  to  the  commence- 
ment of  this  action.  The  fact  that  the  in- 
strument was  placed  upon  the  public  records 
of  the  county  by  the  company  is  a  matter  of 
little  or  no  consequence,  under  the  facts  and 
circumstances  disclosed  by  the  evidence. 

Before  entering  upon  a  discussion  of  the 
question  whether  or  not  the  respondent  has 
by  his  own  laches  or  acquiescence  forfeited 
any  right  he  might  otherwise  have  had  to 
the  relief  demanded,  we  will  briefly  consider 
two  other  points  raised  by  the  learned  coun- 
sel for  the  appellants,  viz.  :  (1)  That  the 
wrongs  complained  of  are  theoretical,  and 
the  causes  of  damage,  if  an}'  exist,  are  at 
best  uncertain ;  and  (2)  that  the  complainant 
has  an  ample  and  adequate  remedy  at  law 
for  the  redress  of  the  injuries  alleged,  if  such 
really  exist.  Are  the  wrongs  complained  of 
in  fact  theoretical?  They  certainlv  are  not, 
if  any  of  the  substantial  rights  of  respond- 
ent have  been  wrongfully  invaded  by  the 
appellants.  The  legal  rights  of  riparian  pro- 
prietors upon  natural  watercourses  are  well 
settled  and  generally  understood.  Every 
such  proprietor  is  entitled,  in  the  absence  of 
grant,  license,  or  prescription  limiting  his 
right,  to  have  the  stream  which  passes  over 
or  adjacent  to  his  lands  flow  as  it  is  wont 
by  nature,  affected  only  in  quantity  or  qual- 
ity by  the  consequences  of  reasonable  use 
thereof  by  other  proprietors.  See  Or&ok  v. 
Hewitt,  ntpra,  and  £ux  v.  Hoggin,  09  Cal. 
255.  The  right  of  the  riparian  proprietor  to 
the  flow  of  the  water  is  inseparably  annexed 
to  the  soil,  and  passes  with  it  not  as  a  mere 
easement  or  appurtenant,  but  as  a  part  and 
parcel  of  it.  use  does  not  create,  and  disuse 
cannot  destroy  or  suspend,  it.  Johnson  v. 
Jordan,  2  Met.  289,  87  Am.  Dec.  86 :  Imbr  v. 
Hoggin,  aupro.  The  riparian  proprietor  has 
no  property  in  the  water  itself  but  a  simple 
usufruct  while  it  passes  along.  1  Wood, 
Nuisances,  8d  ed.  p.  471.  The  right  to  the 
use  of  water  flowing  over  land  is  identified 
with  the  realty,  and  is  a  real  and  corporeal 
hereditament.     Gary  v.  IkmieU,  6  Met.  288. 
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And  tlHs  rl^ht  is  a  lubstantial  one,  and  may 
be  the  subject  of  sale  or  lease,  like  the  land 
Itself.  1  Wood,  Nuisances,  2d  ed.  p.  412. 
The  respondent,  having  this  clear  legal  right 
to  the  natural  flow  of  the  waters  of  Clover 
creek  over  his  lands,  cannot  be  unwillingly 
deprived  of  it  without  compensation  or  due 
process  of  law,  even  by  the  public,  or  for  a 
public  use,  without  disregarding  the  fun- 
damental law  of  this  state.  Even  if  his  dam- 
ages were  shown  to  be  slight,  or  merely  nom- 
inal (which  is  not  shown),  the  right  still 
exists,  and  cannot  be  violated  with  impun- 
ity. Acttial  damage  is  not  indispensable  as 
the  foundation  of  an  action.  It  is  sufficient 
to  show  a  violation  of  a  right.  The  law  will 
then  presume  some  damage.  And  when  the 
act  done  is  such  that  by  its  repetition  or  con- 
tinuance it  may  become  the  foundation  or 
evidence  of  an  adverse  right,  its  repetition 
or  continuance  will  be  restrained  by  injunc* 
tion.  Webb  v.  Portland  Mfg.  Co,  8  Sumn. 
189,  Fed.  Cas.  No.  17,822.  In  all  such  cases 
a  court  of  equity  is  the  only  tribunal  com- 
petent to  grant  speedy  and  adequate  relief; 
and  it  will  not  withhold  its  aid  simply  be- 
cause the  injuries  sought  to  be  redressed  may 
not  be  the  cause  of  ^reat  pecuniary  damage. 
While  a  court  of  canity  will  not  undertake 
to  correct  merely  theoretical  or  imaginary 
wrongs,  it  will  never  refuse  its  aid,  in  cases 
where  it  has  jurisdiction,  to  enforce  clear 
le^al  rights,  however  small  they  may  appear 
when  viewed  from  a  merely  pecuniary  stand- 
point. Concerning  this  question,  Mr.  Wood 
well  says:  ''But  if  the  legal  remedy  does 
not  afford  that  relief  to  which  the  party  in 
equity  and  firo<xi  conscience  is  entitled/ the 
sniiUlness  of  the  damages  on  the  one  hand, 
or  the  magnitude  of  the  interest  to  be  affected 
on  the  other,  will  not  prevent  the  exercise 
of  the  preventive  power  of  the  court.  In- 
deed, it  was  remarked  in  one  case  by  an  em- 
inent jurist  whose  opinions  are  entitled  to 
great  weight:  'Even  slight  infriAffements 
of  rights  by  a  large  company  of  persons  ought 
to  be  watched  with  a  carerul  eye,  and  re- 
pressed with  a  strict  hand  by  a  court  of 
equity,  where  it  can  exercise  Jurisdiction.*  " 
8  Wood,  Nuisances,  p.  1161. 

Is  the  appellants*  further  contention  that 
the  respondent  is  not  entitled  to  an  injunction 
because  he  has  an  ample  and  ade<)uate  remedy 
at  law  well  founded?  We  think  it  is  not. 
While  it  is  perhaps  true  that  the  respondent 
may  recover  in  an  action  at  law  such  dam- 
ages as  he  may  be  entitled  to  on  account  of 
past  injuries,  he  can  hardly  be  said  to  have 
a  present  legal  remedy  for  the  injuries  which 
may  and  probably  will  be  inflicted  upon  his 
property  m  the  future  by  a  continuance  of  the 
wrongs  complained  of.  The  mere  fact  that 
he  may  bring  a  separate  action  for  each  re- 
curring injury  does  not  prove  the  adequacy 
of  the  legal  remedy.  Indeed,  t^ere  is  no 
adequate  and  effectual  relief  from  a  con- 
stantly operating  injury  save  that  of  preven- 
tion. And  no  court  can  exercise  direct  pre- 
ventive power  but  a  court  of  equity.  It 
follows,  therefore,  that  the  respondent  is  en- 
titled to  have  the  appellants  restrained  from 
further  diverting  the  waters  of  the  creek  from 
his  land,  and  compelled  to  restore  them  to 
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I  their  natural  channels,  nnless  he  has  so  &r 
waived  his  rights  that  it  would  now  be 
inequitable  to  enforce  them  by  means  of  an 
injunction.  It  must  be  borne  in  mind  that 
the  statute  of  limitations  is  neither  pleaded 
nor  relied  on  as  a  defense  to  this  action.  It 
is  asserted,  in  the  brief  of  counsel,  that  the 
plaintiff  has  virtually  slept  upon  the  righta 
he  now  claims  for  a  period  of  ten  years,  and 
allowed  the  defendants  to  expend  a  large  sum 
of  money  in  structures  and  improvements, 
knowing  that  they  were  relying  upon  his 
silence  and  upon  tJie  grant  obtained  irom  his 
ancestor  and  grantor,  James  Riirney.  W« 
have  already  expressed  our  views  as  to  the 
force  and  effect  of  the  alleged  **  grant"  from 
James  Rigney,  and  will,  therefore,  sav  noth- 
ing further  upon  that  subject.  And,  as  to 
the  rights  of  the  plaintiff  whic^  he  now 
claims,  it  seems  that  they  did  not  arise  until 
after  most,  if  not  all,  of  the  defendants' 
structures  and  improvements  had  been  erected 
and  made,  for  he  did  not  become  the  owner 
of  the  lands  described  in  the  complaint  until 
the  years  1890  and  1891,  if  we  have  correctly 
ascertained  the  dates  of  his  respective  deeds. 
Since  he  acquired  his  title  it  can  hardly  be 
said  that  he  nas  done  or  said  or  failed  to  do 
or  say  anything  which  can  eive  rise  to  an 
estoppel.  But  conceding,  without  deciding, 
that  if  the  defendants  £ul  acquired  a  right 
of  diversion  ap  against  plaintiff's  grantora, 
their  right  was  not  destroyed  by  the  con- 
veyance to  the  plaintiff,  the  question  then 
is,  Were  the  plaintiff's  grantors  entitled  to 
equitable  relief  as  against  the  defendants  at 
the  time  of  the  tranSfer?  Now,  the  case  as 
made  by  the  proofs  seems  to  be  wanting  in 
the  essential  elements  of  an  estoppel  proper. 
An  estoppel  is  well  defined  by  Judg^  Peckham 
in  iV«w  Twk  Rubber  Co.  v.  Boihiry,  107  N. 
Y.  810,  cited  by  respondent,  as  follows :  "To 
constitute  it  [an  estoppel] ,  the  person  sought 
to  be  estopped  must  do  some  act  or  make 
some  admission  with  an  intention  of  influenc- 
ing the  conduct  of  another,  or  that  he  had 
reason  to  believe  would  influenee  his  con- 
duct, and  which  act  or  admission  is  incon- 
sistent with  the  claim  he  proposes  now  to 
make.  The  other  party,  too,  must  haye  acted 
upon  the  strength  of  such  admission  or  con- 
duct. "  It  is  not  shown  that  either  the  plain- 
tiff or  his  grantor  did  any  act  or  made  any 
admission  with  the  intention  of  influencing 
the  conduct  of  the  defendants,  or  that  the 
latter  did  the  acts  complained  of  by  reason 
of  any  acts  or  admissions  on  the  part  of  the 
former.  The  principle  of  estoppel  is  there- 
fore inapplicable  here.  But  it  is  claimed 
that  at  all  events  the  kindred  and  analogous 
principle  of  acquiescence  or  laches,  is  ap- 
plicable, and  constitutes  a  complete  bar  to 
the  action.  It  is  true  that  this  action  was  not 
commenced  against  the  defendant  corporation 
until  nearly  nine  years  after  it  began  to 
divert  the  water  from  the  premises  now 
owned  bv  the  plaintiff.  It  is  also  true  that 
courts  of  equity,  in  the  exercise  of  a  sound 
discretion,  have  often  refused  relief  to  suitors 
soliciting  their  intervention  who  have  failed 
to  assert  their  rights  in  court  as  promptly  as 
they  should  have  done ;  but  it  by  no  means 
follows  that  in  no  case  will  relief  be  granted 
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in  equity  where  there  has  heen  considerable 
delay  in  applying  for  it.  It  is  often  remarked 
by  courts  and  text- writers  that  courts  of 
equity  will  refuse  relief  to  stale  demands, 
but  ^'even  in  cases  where  delay  is  allowed  to 
operate  as  a  defense  the  question  is  to  be  de- 
termined in  the  discretion  of  the  court  upon 
al  1  of  the  circumstances  of  the  case. "  Qalway 
▼.  Metropolitan  EUv,  R  Oo,  128  N.  Y.  182,  18 
L.  R.  A.  788.  If  it  appears  in  any  particular 
case  that  the  laches  of  the  complainant  have 
not  been  such  as  to  show  his  assent  to  the 
acts  complained  of  and  their  consequences, 
he  ought  not  to  be  turned  out  of  court 
«imply  because  he  might  have  begun  his  ac- 
tion sooner.  In  Lux  v.  Hoggin,  supra,  in 
speaking  of  acquiescence  bh  a  defense  in  an 
action  for  an  injunction,  the  court  said  :  "  It 
may  fairly  be  deduced  from  the  authorities 
we  have  consulted  that  the  acquiescence 
which  will  bar  a  complainant  from  the  ezer- 
•cise  in  his  faror  of  the  discretionary  juris- 
•diction  by  injunction  must  be  such  as  proves 
his  assent  to  the  acts  of  the  defendant,  and 
to  the  injuries  to  himself  which  have  flowed, 
or  can  reasonably  be  anticipated  to  flow,  from 
th«iee  actA.  If  a  degree  of  acquiescence  less 
than  establishes  such  assent  has  been  regarded 
in  any  decision,  it  will  be  seen  that  it  has 
been  treated  merely  as  tending  to  prove  some 
other  fact  which  rendered  it  inequitable  to 
grant  a  preventive  order."  In  that  case  the 
4iuthoritie8  cited  by  the  appellants  in  this 
oasc  to  sustain  their  position,  and  many  more 
not  here  cited,  were  fairly  and  ably  re- 
viewed, and  from  them  the  court  very  prop- 
erly, in  our  judgment,  deduced  the  proposi- 
tions of  law  above  quoted.  The  object  of 
that  action  was  to  enjoin  a  canal  company 
from  diverting  the  waters  of  Kern  river  from 
the  premises  of  the  plain tifiF,  and  one  of  the 
•defenses  was  that  the  plaintiff  was  estopped 
from  objecting  to  the  diversion  by  reason  of 
the  fact  that  the  ditches  used  in  diverting  the 
water  were  constructed  at  great  expense,  with 
Ills  knowledge,  and  without  objection  or  pro- 
test by  him. — ^a  defense  similar  to  that  now 
under  consideration.  Touching  this  ques- 
tion. Mr.  Pomeroy  remarks :  **  Acquiescence 
in  the  wrongful  conduct  of  another,  by  which 
one's  rights  are  invaded,  may  often  operate, 
upon  the  principles  of  and  in  analogv  to 
«stoppel,  to  preclude  the  injured  party  from 
obtaining  many  distinctively  equitable  rem- 
•edies  to  which  he  would  otherwise  be  en- 
titled. This  form  of  quasi  estoppel  does  not 
-cut  off  the  party's  title  nor  his  remedy  at 
law ;  it  simply  bars  his  rieht  to  equitable 
relief,  and  leaves  him  to  faiis  legal  actions 
«1one.  In  order  that  this  effect  may  be  pro- 
•duced,  the  acquiescence  must  be  with  knowl- 
edge of  the  wrongful  acts  themselves,  and  of 
their  injurious  consequences.  It  must  be  vol- 
untary, not  the  result  of  accident,  nor  of 
<»usee  rendering  it  a  physical,  legal,  or 
moral  necessity,  and  it  must  last  for  an  un- 
reasonable length  of  time,  so  that  it  will  be 
inequitable  even  to  the  wrong- doer  to  enforce 
the  peculiar  remedies  of  equity  against  him, 
-after  he  has  been  suffered  to  go  on  un- 
molested, and  his  conduct  apparently  ac- 
quiesced in.  It  follows  that  what  will 
amount  to  a  suflftcient  acquiescence  in  any 
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particular  case  must  largely  depend  upon  its 
own  special  circumstances.  .  .  .  This 
effect  of  delay  is  subject  to  the  important 
limitation  that  it  is  properly  conflned  to 
claims  for  purely  equitable  remedies  to 
which  the  party  has  no  strict  legal  right. 
Where  an  injunction  is  asked  in  support  of 
a  strict  legal  right,  the  party  is  entitled  to 
it  if  his  legal  right  is  established.  Mere 
delay  and  acquiescence  will  not,  therefore, 
defeat  the  remedy,  unless  it  has  continued  so 
long  as  to  defeat  the  right  itself."  2  Pom. 
£q.  Jar.  §  817.  The  important  limitation 
of  the  effect  of  delay  mentioned  by  that 
learned  author  is  sometimes  apparently  over- 
looked, or  not  properly  applied  ;  and  laches 
and  acquiescence  are  often  referred  to,  in 
general  terms,  as  defenses  in  all  equitable 
actions,  limited  only  by  the  court's  discre- 
tion. None  of  the  flumes,  dams,  or  other 
structures  erected  by  the  defendant  company 
for  the  purpose  of  convey ini;  water  to  the 
city  of  Tacoma  were  erected  or  placed  on 
the  premises  of  the  plaintiff,  and  therefore 
neither  he  nor  his  grantors  had  a  right  to 
object  to  their  being  so  constructed,  even  if 
thev  were  fully  apprised  of  the  character 
and  extent  of  the  same,  which  is  not  at  all 
certain.  Moreover,  the  company  acted  with 
full  knowledge  of  the  rights  of  plaintiff's 
grantors,  as  is  shown  by  us  having  under- 
taken to  secure  them  for  a  pecuniary  con- 
sideration. As  a  matter  of  fact  the  record  ii 
destittite  of  proof  that  the  wrongful  acts  here 
complained  of  were  ever  acquiesced -in  or  as- 
sented to,  unless  the  mere  abstaining  from 
legal  proceedings  must  necess'trily  be  re- 
garded as  such  proof;  and  we  must  decline 
to  so  regard  it.  The  evidence  shows  that 
the  water  company  was,  from  time  to  time, 
up  to  at  least  tiie  ^ear  1889,  remonstrated 
with  against  diverting  these  streams,  and 
that,  whenever  objection  was  made,  a  portion 
of  the  water  would  be  turned  into  its  natural 
channel.  Nor  is  this  all.  Tiie  company's 
superintendent,  when  complaint  was  made 
to  him,  assured  plaintiff  that  the  use  of  the 
water  was  not  intended  to  be  permanent,  but 
only  temporary,  and  that  the  tiien  source  of 
supply  would  be  soon  abandoned,  and  the 
water  for  the  use  of  the  city  obtained  else- 
where. These  facts  alone  would  be  sufficient 
to  justify  the  delay  In  bringing  this  action, 
if  such  justiflcation  were  necessary.  There 
is  nothing  in  the  case  showing  that  the  in- 
juries inflicted  upon  thu  property  of  the 
plaintiff  were  perpetrated  with  the  owner's 
consent,  nor  anything  from  which  his  con- 
sent can  be  justly  inferred. 

In  the  l»te  case  of  QaUray  v.  Metropolitan 
EUv.  R.  Co.,  supra,  the  question  of  aquies- 
cence  as  an  equitable  defense  was  directly  in- 
volved,and  was  discussed  with  irreat  learning 
and  acumen  by  O/tiff  Justice  Huger.  The  ac- 
tion was  brought  to  restrain  tiie  defendant 
from  further  maintaining  and  operating  an 
elevated  street  railway  on  Sixth  aventie,  in 
the  city  of  New  York,  adjacent  to  plaintiff's 
property.  The  plaintiff  saw  the  railroad  in 
the  course  of  construction  in  front  of  his 
premises,  and  from  time  to  time  saw  what 
the  defendants  were  doing  in  respect  thereto, 
and  occasionally,  as  a  passenger,  rode  upon 
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it.  He  subscribed  mone^  to  pay  for  counsel 
to  prevent  the  erection  of  the  rofM),  but  other- 
wise no  protest,  and  de]a;^ed  instituting  le^al 
proceedings  to  enjoin  its  operation  until 
more  than  ten  years  had  elapsed  from  the  time 
the  road  was  constructed ;  and  under  that 
state  of  facts  it  was  held  that  the  plaintiff 
was  entitled  to  an  injunction.  The  trial 
court  had  refused  to  find,  at  the  request  of 
the  defendant,  ^'that  plaintiff's  alleged  right 
of  action  is  barred  by  his  acquiescence  in 
said  railroad  and  its  operation,  and  his  use 
thereof  as  a  passenger,  and  that  he  is 
estopped  from  maintaining  the  action ;"  and 
upon  that  proposition  the  court  of  appeals, 
cftinff  numerous  authorities,  said:  **The 
doctrine  of  acquiescence  as  a  defense  to  an 
equity  action  has  been  ffenerally  limited  here 
to  those  of  an  equitable  nature  exclusively, 
or  to  cases  where  the  legal  right  has  expired, 
or  the  party  has  lost  his  right  of  property  by 
prescription  or  adverse  possession.  Whatever 
may  be  the  rule  in  other  states,  it  can  be  said 
that  here  no  period  of  inaction  merely  has 
been  held  sufficient  to  Justify  a  nuisance  or 
trespass,  unless  it  has  continued  for  such  a 
length  of  time  as  will  authorize  the  presump- 
tion of  a  grant.  The  principle  that,  so  long 
as  the  legal  right  exists,  the  owner  is  en- 
titled to  maintain  his  action  in  equity  to  re- 
strain violations  of  this  right,  has  been 
uniformly  applied  in  tHis  court."  It  was 
further  ssiid  that  that  court  had  uniformly 
adhered  to  the  doctrine  that  where  a  legal 
right  is  involved,  and  upon  grounds  of  equity 
jurisdiction,  the  courts  have  been  called  upon 
to  sustain  the  legal  ri^ht,  the  mere  laches  of 
a  party,  unaccompanied  by  circumstances 
amounting  to  an  estoppel,  constitutes  no  de- 
fense to  such  action,  and  that  such  is  the 
doctrine  generally  of  the  elementary  writers. 
The  same  rule  was  briefly,  though  clearly, 
announced  by  Chief  Justice  Fuller  in  Menen- 
dez  V.  HoU,  128  U.  8.  628,  82  L.  ed.  628, 
where,  speaking  for  the  court,  he  said: 
*^Xere  delay  or  acquiescence  cannot  defeat 
the  remedy  by  injunction  in  support  of  the 
legal  right,  unless  it  has  been  continued  so 
long,  and  under  such  circumstances,  as  to  de- 
feat the  right  itself."  In  this  case  the  re- 
spondent's right  to  use  and  enjoy  the  water 
which  would  naturally  flow  over  his  lands, 
if  not  diverted  bv  the  defendants,  is  clear 
and  positive,  and  has  neither  been  waived 
by  delay  nor  forfeited  by  acts  or  admissions 


amounting  to  an  estoppel.  For  yean  he  ha» 
been,  and  still  is  interfered  with  in  the  en- 
joyment of  that  right.  He  now  asks  a  court 
of  equity  to  protect  him  from  further  injury 
and  annoyance,  and  we  think  he  is  entitled 
to  the  injunction  awarded  by  the  trial  court, 

Ths  judgment  i9  therefore  affirmed. 

But,  in  order  to  afford  the  defendant  city 
an  opportunity  to  acquire  the  right  from  the 
plaintiff,  by  legal  proceedings  or  otherwise, 
to  divert  the  water  heretofore  wrongfully  di- 
verted from  plaintiff's  premises,  Uie  decree- 
of  the  court  below  will  not  be  operative  or 
take  effect  until  ninty  days  from  and  i^ter 
the  date  of  the  filing?  of  this  opinion. 

Dunbar,  Ok.  J.,  and  Seoity  ■/.,  concur^ 

HoytJ.: 

I  cannot  concur  in  that  part  of  the  forego- 
ing opinion  which  holds  that  actual  damage 
is  not  indispensable  as  the  foundation  for  an 
action  of  this  kind.  In  my  opinion,  a  court 
of  equity  will  not  interfere  for  the  protection 
of  the  rights  of  a  party  under  the  circum- 
stances shown  by  this  record  until  it  is  made 
to  appear  not  only  that  some  of  them  are  be- 
ing violated,  but  also  that  such  deprivation 
has  resulted,  or  is  likely  to  result,  in  sub- 
stantial damage.  In  this  case  I  think  the- 
proofs  warrant  the  holding  that  there  was. 
substantial  damage  to  the  plaintiff  by  the 
acts  of  the  defendant,  and  I  therefore  concur 
in  the  affirmance  of  the  Judgment. 

Stiles,  (7. ,  dissenting : 

I  have  examined  the  authorities  upon  whiclk 
the  court  bases  the  foregoing  opinion,  and 
do  not  find  any  of  them  exactly  in  point  in 
this  particular  case,  where  a  public  munic- 
ipal corporation,  having  the  power  of  em- 
inent domain  is  concerned.  In  support  of 
my  view  that  injunction  should  not  lie  I 

?[uote  the  syllabus  in  Loganeport  v.    WU^  9^ 
nd.  581,  49  Am.   Rep.    109:    **  Where  the 
owner  of  a  water  power  stands  by,  and,  not- 
objecting,  permits  a  city,  without  first  as- 
sessing and  paying  his  damages,   to  erect 
works  for  a  watier  supply  by  drawing  water 
from  the  stream,  and  thus  diminishing  his. 
power,  he  creates  an  equitable  estoppel,  so- 
that  he  will  not  be  protected  by  injunction, 
but  will  be  left  to  assert  his  rights  at  law.  * 
This  was  a  unanimous  decision,  where  the^ 
time  elapsed  was  only  three  yean. 
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\m  Breach 


of  m,  contract  to 
Is  not  Justified  as  a  matter  of  law 


in  the  absence  of  fraud,  by  the  fact  that  she  haa- 
negro  blood  io  ber  yelna,  or  has  meroeoary  mo- 
tiyes,  oris  waotln^r  in  affection,  or  that  there  i»« 
an  incompatibility  resulting  fiom  disparity  of' 
age,  difference  in  character,  dSsposltton,  and 
other  causes. 

8*   A  woman  Is  boond  not  to  suppress  or- 
conceal  any  material  Ikcts  neceaaary  to- 


Non.— JITect  of  Atnidiilent  ecncealment  to  avoid 
promise  of  marriage. 
The  cases  are  few  in  which  the  question  of  the 
effect  of  fraudulent  concealment  has  been  directly 
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discussed,  but  there  are  a  Roodly  number  f  n  wtaldt 
the  question  has  been  indirectly  determined  by 
oidiDsr  what  discovery  of  facts  will  be  saflkdeat 
justify  a  brealdnsr  of  the  promlsa 


1894. 
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the  oorreetunderstandlDfr  of  the  facts  which  she 
■tatetitoa  prospective  husband  ooncernlcg  her 
history  or  life,  parentage  or  family,  or  her  for- 
mer or  present  position,  if  without  Inquiry  she 
undertakes  to  state  8uch;faots,  aithouffh  mere 
■Uenoe  oo  her  part  might  not  constitute  fraud. 

8.  ▲  ironuui'fl  fluppreflslon  of  the  flust 
that  a  diworee  bad  been  obtained  fi*om 

her  on  account  of  her  vicious  disposition  and 
cruel  conduct,  when  stating  that  she  had  ob- 
tained a  divorce  from  her  husband  for  his  cruelty, 
constitutes  a  fraudulent  concealment  and  mis- 


representation which  'will  Justify  a  breach  of  a 
contract  to  murry  her. 

4.  The  snffleieney  of  the  ▼erification  of 
photographs  to  permit  their  admission  in 
evidence  is  nut  a  matter  for  exception. 

(KoTcmber  80.  1894.) 

EXCEPTIONS  by  defendant  to  rulings  of 
the  Supreme  Judicial  Court  for  Suffolk 
County,  made  during  a  trial  of  an  action 
brought  to  recover  (famages  for  a  breach  of 


In  Simmons  v.  Simmons,  8  Mich.  818,  it  is  said 
that  a  recent  discovery  of  facts  may  be  a  bar. 

But  no  attempt  is  made  to  state  what  tacts  will 
be  sufficient. 

Want  of  chastity. 

The  authorities  asree  that  a  man  may  assume 
that  the  woman  be  undertakes  to  marry  is  chaste 
sod  that  If  be  enters  into  an  eniragement  acting 
upon  that  assumption  and  subsequently  discovers 
that  she  was  unchaste  he  will  not  be  bound  by  his 
engagement. 

If  a  man  enters  into  a  promise  of  marriage  in  Ig- 
noranoe  of  the  fact  that  the  woman  has  had  an  il- 
legitimate child,  and  discovers  the  fact  before 
marriage  and  on  that  ground  declines  entering  in- 
to the  marnage,  he  has  a  right  to  do  so,  though  the 
traniactlon  as  to  the  child  may  have  taken  place 
ten  years  past  and  the  conduct  of  the  woman  may 
have  been  perfectly  correct  since.  Bench  v.  Mer- 
rick. 1  Gar.  &  K.  463. 

If  any  man  has  been  paying  bis  addresses  to  one 
that  he  supposes  to  be  a  modest  person  and  after- 
wards discovers  her  to  be  a  loose  and  immodest 
women  he  is  Justified  in  breaking  any  promise  of 
marriage  that  ho  may  have  made  to  her.  Ir?lng  v. 
Greenwood,  1  Gar.  A  P.  360. 

An  act  showing  a  want  of  chastity  cannot  be  ob- 
literated or  reclaimed  by  a  lapse  of  time.  Tomp- 
kins V.  Wadley,  3  Thomp.  A  C.  428.  In  that  case 
the  defendant  was  held  entitled  to  show  uncbastity 
at  a  time  prior  to  the  first  marriage  of  plaintiff  and 
twenty-five  years  before  the  trial. 

If  a  man  ignorant  of  the  real  character  of  a  wo- 
man enters  Into  an  engagement  of  nuirriage  with 
her  and  afterwards  discovers  her  to  be  lewd  and 
unchaste,  it  is  a  sufficient  Justification  for  him  to 
refuse  oompl-ance  with  his  promise.  Budd  v.  Mc- 
Crea,  6  N.  J.  L.  460. 

in  McKee  v.  Nelson,  4  Cow.  866, 15  Am.  Dec.  884, 
it  is  stated  that  want  of  chastity  or  immoral  con- 
dnet  in  plaintiff  may  be  shown  in  a  breach  of 
promise  case,  without  stating  to  what  period  of 
time  it  must  relate. 

A  plea  that  plaintiff  was  an  iopmodest,  lewd,  un- 
ehaae  and  immoral  'person  and  had«  unknown  to 
defendant,  been  delivered  of  a  bastard  child,  is 
food  against  demurrer.  Young  v.  Murphy,  3  Bing. 
H.  a  64.  8  Scott,  879, 2  Hodges,  144. 

In  Boynton  v.  Kellogg,  8  Mass.  180, 8  Am.  Dec. 
US,  the  trial  Judge  held  that  if  the  woman  was  of 
bad  character  at  the  time  of  the  contract  and  that 
was  unknown  to  the  man  the  verdict  oufrht  to  be 
in  hisftivor  in  a  suit  for  his  breach  of  promise,  and 
that  if  her  conduct  had  at  that  time  been  improp- 
erly indelicate,  although  not  criminal,  it  ought  to 
be  considered  a  mitigation  for  damages.  This  rul- 
ing was  not  taken  before  the  supreme  court  for 
review,  so  that  the  case  cannot  be  said  to  be  au- 
thority for  this  position,  but  the  ruling  was  subse- 
quently approved  in  Palmer  v.  Andrews,  7  Wend. 
142,  and  Butler  v.  Bsctaleman.  18X11. 44. 

In  Kniffen  v.  MoGonnelU  80  N.  Y.  286.  the  court 
itys:  *'The  alleged  improprieties  had  taken  place 
after  the  promise  of  numiage  had  been  made. 
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They  did  not  show  the  contract  to  be  void  from  its 
commencement,  but  they  showed  acts  which  re- 
lieved defendant  from  an  obligation  of  perform- 
ance.** 

In  Johnson  ▼.  Oaulklns,  1  Johns.  Gas.  116, 1  Am. 
Dec.  102,  in  which  the  action  was  fc  breach  of 
promise  and  the  damages  were  sough i,  to  be  en- 
hanced by  proof  of  seduction,  the  court  said  that 
the  object  of  the  action  is  not  merely  a  compensa- 
tion for  the  immediate  injury  sustained,  but  dam- 
ages for  toss  of  reputation,  and  that  therefore  the 
defendant  ought  to  have  been  permitted  to  show 
licentious  conduct  in  the  plaintiff,  and  taer  general 
character  as  to  sobriety  and  virtue  without  any 
limitation  of  time.  But  in  that  case  the  evidence 
offered  related  to  a  time  subsequent  to  the  alleired 
breach^ rather  than  bef  pre  and  the  dlmenting  Judge 
states  that  the  contract  was  entered  into  under  cir- 
cumstances which  irresistibly  imposed  upon  him  a 
knowledge  of  her  general  conduct  and  character. 

Want  of  chsstity  is  a  good  defense.  Espy  v. 
Jones.  87  Ala.  878, 1  Ala.  Sel.  Gas.  464:  Woodard  v. 
Bellamy,  2  Boot,  864;  Burnett  v.  Simpkins,  24  111. 
264;  Hunter  v.  Hatfield,  68  Ind.  416;  Quptill  v.  Ver- 
beclK,  68  Iowa,  06;  Sheahan  v.  Barry,  27  Mich.  217; 
Cole  V.  Holliday,  4  Mo.  App.  84;  Von  Storch  v. 
Griffin,  77  Pa.  604:  Gapehart  ▼.  Carradine,  4  Strobh. 
L.  42;  Goodall  v.  Thurman,  1  Head.  209. 

And  the  same  doctrine  has  been  recognized  al- 
though not  expressly  decided  in  Powers  v.  Wheat- 
ley,  46  Gal.  118;  Fidler  v.  McKiniey,  21  lil.  808; 
Sprague  v.  Grafg,  51 111.288;  Denslow  v.  Van  Horn. 
16  Iowa,  476;  Snowman  v.  WardweU,  88  Me.  276; 
Johnson  v.  Smith.  8  PIttsb.  184. 

In  the  above  cases  the  question  of  fraudulent 
concealment  is  not  discussed,  but  it  seems  to  be- 
assumed  that  concealment  of  unchastityis  fraudu- 
lent. This  is  upon  the  ground  that  chastity  is  one- 
of  the  eescntial  elements  of  the  contract  and  the- 
woman  is  bound  to  di.«cl08elts  absence  if  she  is  un- 
chsste.  If  there  is  misrepresentation  or  wilifu^ 
concealment  the  case  is  even  stronger. 

Hence  fraudulent  concealment  by  pTaiiitiff  which 
resulted  in  defendant  being  kept  in  ignorance  of 
the  fact  that  plaintiff  has  been  delivered  of  a 
bastard  child,  is  a  good  defense  to  the  action.  Bell 
V.  Eaton,  28  Ind.  40S,  92  Am.  Dec.  829. 

Phygieal  incapacity. 

Physical  incapacity  at  the  time  of  the  engage- 
ment also  seems  to  be  a  matter  which  must  be  dis- 
closed. 

Goncealment  of  a  physical  defect  which  ren- 
ders sexual  intercourse  impossible  is  a  fraud 
which  will  Justify  a  breach  of  promise  to  marry. 
Gring  v.  Lerch,  112  Pa.  244, 66  Am.  Bep.  814. 

Where  the  plaintiff  at  the  time  of  making  th* 
contract  was  apparently  in  good  health  but  de- 
fendant afterwards  discovered  that  he  had  an  &t>- 
cess  in  his  breast,  the  court  held  that  she  was  Justi- 
fied in  refusing  to  perform  her  contract.  Atchln- 
son  V.  Baker,  Peake,  Add.  Gas.  108. 

Bad  eharaeter. 
General  bad  character  also  seems  to  be  a  defense. 
If  a  woman  improvidently  promises  to  marry  a 
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promise  of  marriage,  ^hlch  resulted  in  a  ver- 
diet  in  favor  of  plainlifl  for  |40»000.  8fU- 
iained. 

The  facts  suflaciently  appear  in  the  opinion. 
Mr.  L.  W.  Howes,  for  defendant : 
If  it  appears  that  the  defendant  was  induced 
to  make  the  promise,  or  continue  the  connec- 
tion, either  by  misrepresentation  or  willful 
suppression  of  the  real  state  of  the  circum- 
stances of  the  family  and  previous  life  of  the 


plaintiff,  this  goes  In  bar  of  the  action,  and  nol 
to  the  damages  only. 

Wharton  v.  Lewis,  1  Oar.  &  P.  629. 

If  the  promise  of  the  defendant  was  pfo- 
cured  by  fraud,  that  is,  by  false  represents^ 
tions  or  fraudulent  concealment  as  to  the 
circumstances  or  previous  life  of  the  plaintiflt, 
this  would  be  a  good  defense  to  the  action. 

2  Chitty.  Cont.  792. 

Where  an  infant  falsely  xepreaents  himself 


man  and  he  turns  out  upon  Inquiry  to  be  a  man  of 
bad  character  she  is  not  bound  to  perform  her 
promtoe.    BaddelUr  v.  Hortlock,  Holt«  N.  P.  15L 

The  bad  nreneral  reputation  of  plaintiff  Ib  a  de» 
fense.    Morgan  v.  Yarborough,  6  La.  Ann.  816. 

Bad  character  was  recog oized  as  a  good  defense 
In  Foulkes  v.  Sell  way,  8  Esp.  288. 

Character  Is  admissible  In  evidence.  Oreen  v. 
Spencer,  8  Mo.  818, 26  Am.  Deo.  672. 

But  it  has  been  held  that  profane  cursing  and 
swearing  and  threats  to  take  numan  life  are  not 
sufficient,  nor  is  a  breach  of  the  criminal  laws 
necessarily  a  good  defense.  Berry  v.  Bakeman,  U 
Me.  164. 

Perwnal  life  and  traUe  and  fcunUy  affakre. 

The  rule  on  this  subject  seenu  to  be  that  facts 
relating  to  family  history,  past  life,  or  personal 
traits,  unless  involving  unchasttty  or  bad  character 
are  not  of  themselves  essentials  of  the  contract,  and 
no  disclosures  or  mformation  need  be  made  in  re- 
gard to  them.  But  such  matters  may  be  made  by 
special  agreement  a  part  of  the  contract  and  then 
any  misrepresentation  or  willf  ui  concealment  will 
be  fraud  which  may  entitle  the  defrauded  party  to 
withdraw  from  his  contract. 

In  Beachey  v.  Brown«  El.  Bl.  &  El.  706, 28  L.  J.  Q. 
B.  105, 6  Jur.  N.  8. 846, 8  Week.  Hep.  292,  Crompton. 
J.,  fiaid  that  that  case  was  not  put  upon  the  ground 
of  fraud.  That  there  can  be  no  fraud  except  in  a 
matter  which  forms  part  of  the  contract.  The  rea  I 
distinction  as  to  circumstances  showing  and  not 
showing  fraud  is  between  active  and  passive  oon- 
oealment. 

When  a  man  enters  into  an  engagement  of  mar- 
riage with  a  woman  he  is  presumed  to  have  made 
himself  acquainted  with  her  appearance,  her  tem- 
per, her  manner,  her  character,  and  other  matters 
which  are  obvious  to  the  understanding  and  which 
can  be  ascertained  in  the  social  Intercourse  which 
usually  accompanies  courtship.  If  he  changes  his 
mind  and  ref ums  to  marry  her  for  a  defect  which 
ia  open  to  observation  and  which  he  might  have 
ascertained  before  by  reasonable  care,  it  is  no  de- 
fense to  an  action  for  breach  of  promise.  Gringy. 
Lerch,  112  Pa.  244, 66  Am.  Bep.  814. 

In  Beachey  v.  Brown,  supra,  in  which  it  was  de- 
cided that  the  existence  of  a  prior  contract  by 
plaintiff  to  marry  a  third  person  was  not  a  defense, 
Cockbum,  Ch,  J.,  said:  "  There  are  many  things 
which  a  man  might  desire  to  have  communicated 
to  him  if  they  existed  at  the  time  of  making  the 
contract,  such  as  that  the  plaintiff  is  in  debt,  or 
subject  to  other  iiabilitles  or  some  circumstances 
relatinir  to  her  person,  or  temper,  or  disposition; 
the  discovery  of  which  would  yet  not  entitle  de- 
fendant to  refuse  to  fulfill  his  engagement.  It 
might  be  right  to  disclose  such  things  and  yet  It 
has  never  been  held  that  the  discovery  of  them 
Justified  a  party  in  breaking  his  contract.**  During 
the  argument  be  intimated  she  was  not  bound  to 
disclose  that  she  wore  false  hair. 

It  ia  no  defense  that  plaintiff  had  been  insane 
and  confined  in  a  lunatic  asylum.  Baker  v.  Cart- 
wrlflrbt,  10  C.  B.  N.  8. 124, 80  L.  J.  C.  P.  864,  7  Jur.  N. 
6. 1247.    In  that  case  the  oourt  states  that  want  of 
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chastity  is  the  only  exception  to  the  binding  effeoa 
of  the  promise. 

In  Beynulds  v.  Beynolds,  8  Allen,  686,  In  <Haeuea» 
Ing  the  question  of  granting  a  divorce,  the  court 
saysi  ''In  the  absence  of  force  or  fraud  and  irher» 
there  is  no  mistake  as  to  the  identity  of  the  per- 
sons any  error  or  misapprehension  as  to  any  per- 
sonal traits  or  attributes  or  concerning  the  posdtloB 
or  circumstances  In  life  of  a  party  is  made  wholly 
immaterial  and  furnishes  no  good  oauee  for  d^ 
voroe.  .  .  .  Nor  is  it  unreasonable  that  each  one 
should  take  on  himself  the  burden  of  Inquiring 
into  representations  concerning  the  character  and 
qualities  of  the  person  whom  he  mtends  to  marry, 
which  by  the  exercise  of  due  care  and  dlacretloii 
can  be  ascertained  to  be  true  or  false;  instead  of 
lying  by  and  using  them  to  defeat  a  contract  after 
it  has  become  executed  and  a  portion  of  its  f  ruiti 
has  been  enjoyed.  ...  It  is  doubtless  true  in  many 
cases  the  knowledge  of  such  defect  mnohastlty) 
would  prevent  consummation  of  the  contract  and 
under  certain  circumstances  might  Justify  a  man* 
while  it  was  executory,  in  refusing  to  perform  it.** 

The  fact  that  the  plaintiff*s  brother  kept  a  hooaa 
of  ill- fame  is  immaterial  if  there  is  nothing  to  con- 
nect plaintiff  with  it^  Sherman  v.  Rawson,  lOi 
BCasB.806. 

The  existence  of  a  contract  of  marriage  betwe«D 
plaintiff  and  a  third  person  at  the  time  of  making 
rhe  engagement  for  the  breach  of  which  suit  Ja 
brought  is  immaterial  either  in  bar  of  the  action 
or  in  mitigation  of  damages.  Boper  v.  Clay,  18 
Mo.  888, 60  Am.  Dec.  314. 

Where  the  evidence  showed  that  plaintiff  had 
been  a  barmaid  and  had  carried  on  a  milimery 
business  under  circumstances  of  suspicion  as  to 
what  was  done  there,  the  court  said  if  the  defend- 
ant was  induced  to  make  the  promise  or  to  con- 
tinue it  by  misrepresentations  or  willful  suppres- 
sion of  the  real  state  of  the  circum^tanoea  of  the 
family  and  past  life  of  plaintiff,  it  will  be  a  good 
defense  to  the  action.  Wharton  v.  Lewis,  1  Car. 
&P.620. 

The  defendant  may  give  In  evidence  that  the 
representations  made  by  plaintiff  were  untniew 
Foote  V.  Hayne,  1  Oar.  &  P.  646,  Moody  &  IL  IttL 

MlUgalion  of  damages. 

Bome  matters  which  are  regarded  as  insufflctent 
to  bar  the  action  have  been  held  to  be  admissible  in 
mitigation  of  damages. 

Thus,  in  Button  v.  McGauley,  1  Abb.  App.  Deou 
282, 6  Abb.  Pr.  N.  8.82,  in  which  the  attempt  waa 
made  to  show  in  bar  of  the  action  that  atter  the 
engagement  the  plaintiff  drank  Intoxicating 
liquors  to  excess,  th<'  court  held  that  it  whs  not  ad- 
missible in  bar  but  was  admissible  in  mitigation  of 
damages,  saying  that  any  mtsootiduct  showing  that 
the  complaining  party  would  be  an  unfit  compan- 
ion in  married  life  may  be  gl\en  m  evidence  in 
mitigation  of  damages.    Eleversod.  38  Ekirb.  413^ 

Fraud  mutt  in  eome  enwM  he  pleaded. 
In  Leavitt  v.  Cutler,  87  Wis.  5K  the  court  Int^ 
mates  that  to  Jiisrify  pmnf  rhm  tho  |tn)iiii8e  waa 
fraudulently  obtamed,  tuat  fact  mubi  h  •  pleaded. 
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to  be  of  full  ag^,  and  by  such  representation 
parchaaes  goods,  the  sale  is  yoidable  and  the 
Tendor  may  reclaim  the  goods. 

Badger  y.  Phinney,  15  Mass.  859,  8  Am. 
Dec  105. 

Where  the  vendee  is  induced  to  rely  upon 
the  representations  of  the  vendor  as  to  facts 
peculiarly  within  his  knowledge,  and  the 
vendee  trusts  to  his  representations,  if  they  are 
false,  and  the  vendee  Is  thereby  deceived,  the 
•contract  may  be  avoided,  either  in  law  or 
■equity. 

Hatardr.  Irwin,  18 Pick.  95;  DavidT.  Pdrk, 
108  Mass.  601. 

If  a  person  uses  a  device  which  is  calculated 
to  induce  the  other  party  to  forego  inquiry  into 
«  material  fact,  upon  which  the  former  has 
information,  it  is  a  fraud  upon  the  latter. 

2  Cbitty,  Ck>nt  1048,  and  noU, 

Where  a  party  conceals  a  material  fact  which 
Is  peculiarly  within  his  own  knowledge  and 
which  it  wss  his  duty  to  communicate,  it  is  a 
fraud. 

2  Chitty,  Cont.  1043  and  notet  (g)  and  (h), 
«lso  1046  and  note  (g)  and  1048;  Freedley  v. 
French,  154  Mass.  8&,  Short  v.  Currier,  163 
Mass.  182;  Lee  v.  Whitney,  149  Mass.  44. 

Fraud  may  be  proved  1^  the  acts  and  con- 
duct of  a  party  quite  as  etfectively  as  from  his 
•declarations. 

TrafMy  v.  Rieard,  180  Mass.  261;  Ifadde- 
ford  V.  AuBtwick,  1  Sim.  89;  1  Story,  £q. 
§192. 

One  parQr  permitting  the  other  to  contract 
under  a  false  impression  is  guilty  of  fraud,  as 
-essentially  by  his  silence,  as  by  a  direct  affirma- 
tion. 

2  Chitty,  Ck)nt.  1048;  1  Story,  Eq.  g§  214, 
215. 

If  a  material  fact  Is  not  disclosed,  that  is, 
nothing  said  about  it,  simply  omitted,  by  one 
•party,  with  intent  to  deceive  the  other,  and 
-ev^  though  no  inquiries  are  made  about  it  by 
theparty  entitled  to  be  informed,  it  is  a  fraud. 

Kidnm  V.  Stfkidard,  7  Met.  252. 

He  reued  upon  what  she  told  him  at  the  first 
interview.  So  he  cannot  be  charged  with  any 
negli^nce  in  not  making  inquiry  sooner  than 
lie  did. 

2  Chitty,  Cont.  11th  Am.  ed.  1042, 1048,  and 
notee. 

Fraud  ma^  be  as  effectually  committed  bv 
the  evppressto  Deri  as  bv  the  alUgatio  falii,  if 
the  means  of  information  are  not  equally  ac- 
•eessible  to  both,  but  exclusively  within  the 
knowledge  of  one  of  the  parties. 

PrenOee  v.  Ruse,  16  Me.  80;  LobdellY.  Baker, 
1  Met.  201,  85  Am.  Dec.  858;  Dowv,  Sanborn. 
9  Allen,  181;  Maddeford  v.  Anstwiek,  1 
«im.  89. 

Meeere,  R.  M.  Horse  and  L.  BL  Child 
for  plaintiff. 

HortoBt  J.,  delivered  the  opinion  of  the 
•court: 

The  defense  principally  relied  on  in  this 
<MBe  is  that  the  promise,  which  the  jury  have 
found  was  made,  was  induced  by  fraudulent 
•conduct  and  representations  and  concealments 
on  the  part  of  the  plaintiff  with  reference  to 
various  matters  relating  to  her  past  life,  to 
ber  parentage  and  family,  and  to  her  position 
smd  circumstances.  The  defendant  contends 
^  Ij.  R.  A. 


that  the  instructions  of  the  court  as  to  what 
constituted  fraudulent  concealment  were  not 
sufficient,  and  that  certain  requests  which  he 
made  should  have  been  given. 

The  jury  were  correctly  instructed  that  it 
was  not  the  duty  of  a  party,  before  making 
or  accepting  an  offer  of  marriage,  to  com- 
municate all  the  previous  circumstances  of 
his  or  her  life;  and  that  the  parties  would 
be  bound,  if  they  became  engaged  without 
making  any  investigation,  and  without  re- 
ceiving any  assurances  or  representations 
which  led  to  the  engagement,  even  though 
matters  were  discovered  subsequently  which, 
if  known  at  the  time,  would  have  prevented 
the  engagement,  unless  they  were  such  as 
gave  a  right  to  the  other  party  to  terminate 
the  contract  upon  their  discovery.  Whether 
the  only  matters  which  would  give  the  de- 
fendant such  a  right  were  those  relating  to 
the  chastity  of  the  plaintiff  we  have  no  need 
now  to  consider.  M'o  question  was  made  by 
him  as  to  the  plaintifrs  chastitv;  and  the 
fact,  if  it  was  a  fact,  that  the  plaintiff  bad 
some  negro  blood  in  her  veins,  or  that  her 
motives  were  mercenary,  or  that  there  was  a 
want  of  affection  on  her  part,  or  that  there 
was  an  incompatibility,  resulting  from  dis- 
parity of  age,  difference  in  character  and  dis- 
position, and  other  causes,  which,  apart  from 
fraud,  were  the  things  relied  on  by  the  de- 
fendant, would  not  justify  him  as  matter  of 
law  in  breaking  the  contract.  Coolidge  v. 
Ntat,  129  Mass.  146;  Beynolde  v.  Beynolde, 
8  Allen,  605 ;  OHng  v.  Lerch,  112  Pa.  244, 
56  Am.  Rep.  814;  Berry  v.  Bakeman,  44 
Me.  164;  Leede  v.  Cook,  4  Esp.  256;  Baker 
V.  Cartwright,  10  C.  B.  N.  S.  124:  Beachey 
V.  Brown,  El.  Bl.  &  El.  796;  Young  v. 
Murphy,  8  Bing.  N.  C.  54;  Bench  v.  Mer- 
rick,  1  Car.  &  E.  468.  See  also  2  Am.  ft 
Eng.  Encyclop.  Law,  for  collection  of  cases. 

But.  in  respect  to  what  would,  in  view  of 
the  circumstances  of  this  case,  be  such  con- 
cealment on  the  part  of  the  plaintiff  as  to 
constitute  fraud,  we  think  that  the  instruc- 
tions hardly  went  far  enough,  or,  at  leasts 
that  it  is  possible  that  the  jury  may  not  have 
understood  them  as  thev  were,  perhaps,  in- 
tended by  the  court  to  be  understood.  The 
jury  were  instructed  that  if  the  engagement 
was  brought  about,  in  whole  or  in  part,  by 
false  representations,  by  concealments  upon 
matters  which  were  inquired  about,  or  which 
the  party  had  bv  universal  consent  the  right 
to  know,  then  the  contract  could  not  be  en- 
forced. And  later  they  were  told  that  the 
defendant  was  not  bound  if  the  contract  was 
procured  by  deception  or  by  fraud,  or  by 
concealment  which  was  fraud,  but  that  there 
was  no  fraudulent  concealment  by  simply  not 
communicating  information ;  that  a  promise 
would  be  valid,  though  made  in  complete 
ignorance  of  the  ante^ents  of  the  parties, 
but  that  there  was  a  different  doctrine  where 
matters  were  inquired  about;  and  that,  if 
either  party  made  inquiries  of  the  other  witJi 
reference  to  family,  position,  or  circum- 
stances in  the  life  or  experience  of  the  other, 
then,  if  willful,  false  statements  were  made 
with  reference  to  any  of  those  things  which 
might  fairly  be  considered  as  entering  into 
the  judgment  of  either  party  as  to  whether 
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thftt  part  J  would  or  would  not  enter  into  a 
contract  of  marriage,  then  there  would  be  a 
false  representation.  "That  is,**  the  court 
continued  **a  statement  which  a  party  knows 
is  false,  or  makes  as  true  of  his  or  her  own 
knowledge,  when  it  is  in  fact  untrue,  and 
without  knowing  that  it  is  true,  or  if  there 
is  concealment  oi  any  such  particular  which 
is  inquired  about,  those  circumstances  will 
[ye  sufficient  to  make  void  a  contract  entered 
into  in  consequence  of  and  relying  upon 
ihem,  unless  they  are  of  such  a  nature  that 
no  man  would  be  justified  in  the  exercise 
of  reasonable  care  in  relying  upon  them." 
These  instructions  might,  and  probably 
would,  lead  the  jury  to  infer  that  conceal- 
ment on  the  part  of  the  plaintiff  would  not 
constitute  fraud,  except  as  to  matters  that 
were  inquired  about  by  the  defendant.  But 
we  think  that  if  the  plaintiff  undertook, 
without  inquiry  from  the  defendant,  to  state 
facts  relating  to  any  circumstances  in  her 
history  or  life,  or  to  her  pareuta^re  or  family, 
or  to  her  former  or  present  position,  which 
were  material,  she  was  bound  not  only  to 
state  truly  the  facts  which  she  narrated,  but 
she  was  also  bound  not  to  suppress  or  conceal 
any  facia  which  were  necessary  to  a  correct 
understanding  on  the  part  of  the  defendant  of 
the  facts  which  she  stated ;  and  if  she  will- 
fully concealed  and  suppressed  such  facts, 
and  thereby  led  the  defendant  to  believe  that 
the  matters  to  which  such  statements  related 
were  different  from  what  they  actually  were, 
she  would  be  guilty  of  a  fraudulent  conceal- 
ment. Kidney  v.  Stoddard,  7  Met.  252 ;  Shftrt 
V.  Onrrier,  163  Mass.  182 ;  Bums  v.  Doekray, 
15«  Mass.  185,  187;  Prentiss  v.  Russ,  16  Me. 
80 ;  Atwood  y.  Chapman,  68  Me.  88,  40.  41, 
28  Am.  Rep.  6 ;  Potts  y.  Chapin,  188  Mass. 
276;  Clark  y.  Baird,  9  N.  Y.  188;  Brovm 
y.  Montgomery,  20  N.  Y.  287,  75  Am.  Dec. 
404 ;  Devoe  v.  Brandt,  58  N.  Y.  462 ;  Stevens 
y.  Adamson,  2  Stark.  422;  Eill  v.  Gray,  1 
Stark.  484 ;  ArkwHght  y.  NeiohM,  L.  R.  17 
Ch.  Div.  801,  817,  818 ;  Aortson  y.  Bidgway, 
18  111.  28;  Addison,  Torto,  g  1205. 

Mere  silence  on  the  part  of  tho  plaintiff, 
without  inquiry  by  the  defendant,  though 
resulting  in  the  concealment  of  matters  which 
would  nave  prevented  the  engagement  if 
known,  would  not  constitute  fraud  on  her 
part.  Potts  y.  Chapin,  supra.  But  a  partial 
and  fragmentary  disclosure,  accompanied  by 
the  willful  concealment  of  material  and 
qualifying  facts,  would  be  as  much  of  a 
fraud  as  actual  misrepresentation,  and  would 
be,  in  effect,  misrepresentation.  Arkwright 
V.  Newhold,  L.  R.  17  Ch.  Div.  317.  318. 

There  was  evidence  that  the  plaintiff  rep- 
resented to  the  defendant  before  the  engage- 
ment that  she  had  been  previously  married, 
and  had  lived  with  her  husband  in  Spokane 
and  other  plnces  five  or  six  years,  and  that, 
a  few  weeks  before  she  left  Spokane  for  Bos- 
ton, she  had  obtained  a  divorce  from  him  on 
account  of  his  bad  conduct  and  cruelty  to 
her.  So  far  as  appears  from  the  exceptions, 
that  was  all  that  the  plaintiff  told  the  de- 
fendant about  the  divorce  before  the  engage- 
ment. But  there  was  testimony  tending  to 
show  that,  at  the  same  time  that  she  pro- 
cured a  divorce  from  her  husband,  he  pro- 
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cured  one  from  her;  and  that  the  croaa-bill 
filed  by  him  in  answer  to  her  complaint,  and 
on  which  his  divorce  was  granted,  charged 
her  with  being  a  woman  of  violent  and  un- 
governable temper,  and  of  jealous,  revenge- 
tul,  and  vicious  disposition,  and  with  hav- 
ing,  within  two  weeks  after  their  marriage^ 
commenced  a  systematic  course  of  violent, 
abusive,  and  cruel  conduct  towards  him, 
which  finally  broke  down  his  health,  and 
compelled  him  to  leave  her.  It  also  charged 
her  with  assaulting  him  with  a  carving 
knife,  and  with  using  profane  epithets  in 
regard  to  himself,  his  relatives  and  friends, 
and  alleged  numerous  specific  acts  of  vio- 
lence and  passion.  We  think  that  the  di- 
vorce which  her  husband  obtained  from  th» 
plaintiff  and  the  cluurges  contained  in  the 
cross* bill  were  material  facts,  and  that  if 
the  plaintiff  knew  t^em  when  she  told  the 
defendant  that  she  had  obtained  a  divorce 
from  her  husband  for  his  cruelty,  and  will- 
fully suppressed  them,  she  was  guilty  of  a. 
fraudulent  concealment  and  misrepresenta- 
tion. To  say  that  she  had  obtained  a  divorce- 
from  her  husband  for  his  cruelty,  and  omi& 
all  reference  to  his  divorce,  and  the  grounds 
on  which  he  obtained  it,  was  to  state  the- 
matter  in  such  a  way  as  to  convey  a  different 
impression  from  that  which  would  have  been 
conveyed  if  all  the  facts  had  been  stated,  and 
was  misleading.  Though  it  does  not  appear 
very  clearly  from  the  exceptions  whether  she- 
did  or  did  not  know  of  the  divorce  which 
her  husband  had  obtained  from  her,  and  of 
the  charges  which  he  made  in  his  cross-bill, 
it  is  fairly  to  be  inferred  that  she  was  not 
ignorant  either  of  the  divorce  or  of  the 
charges.  There  was  testimony  tending  to> 
show  that,  when  the  defendant  informed  her 
of  them,  she  did  not  express  ignorance  of 
them,  but  said  that  they  were  not  true,  and 
the  trial  seems  to  have  proceeded  on  the  as- 
sumption that  she  knew  of  them.  Moreover, 
though  possible,  it  is  hardly  probable,  that 
she  was  unacquainted  with  the  fact  that  he' 
had  obtained  a  divorce,  or  with  the  grounds- 
on  which  he  got  it.  So  with  regard  to  her 
parentage  and  family.  She  was  under  no- 
obligation  to  tell  the  defendant  about  them 
in  the  absence  of  inquiry  by  him.  But,  if 
she  voluntarily  undertook  to  make  any  state- 
ments concerning  them,  she  was  bound,  not 
only  to  state  truly  what  she  told,  but  also> 
not  to  suppress  or  conceal  facts  which  would 
materially  qualify  those  which  she  stated. 
If,  for  instance,  as  the  evidence  tended  to- 
show,  she  told  the  defendant  that  her  father 
and  mother  were  both  of  the  best  white  fam- 
ilies in  Charleston,  S.  C. ;  that  her  father 
was  a  distinguished  lawyer;  that  her  mother 
was  equally  high  bred ;  and  that,  after  his> 
death,  her  mother  married  a  man  by  the  name 
of  Smith,  with  which  her  mother's  folks- 
were  dissatisfied ;  and  that  on  that  account 
the  family  moved  to  California, — but  if  she 
suppressed  the  facts  that  Smith  was  a  colored 
barber  and  an  oi^toroon  and  her  reputed 
father,  and  that  her  mother  had  negro  blood 
in  her  veins,  and  was  about  OQ  >eightli  negro, 
the  impression  as  to  the  standing  of  herself 
and  family,  and  the  credibility  of  her  state- 
ment  respecting  her   parentage,   would  or 
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might  be  quite  different  from  that  which 
would  be  likely  to  be  made  if  she  had  told 
the  whole  truth.  These  facts,  if  they  were 
facts,  were  necessary  to  a  correct  understand- 
ing of  the  real  state  of  the  circumstances  of 
her  family  and  of  her  previous  history,  and 
were  or  might  be  found  to  be  material ;  and 
a  willful  suppression  of  them  on  her  part, 
in  view  of  what  there  was  evidence  that  she 
told,  would  constitute,  or  might  be  found  to 
constitute,    a   fraud    upon    the   defendant. 

WharUm  v.  LewiB,  1  Car.  &  P.  629. 

The  defendant's  requests  did  not  state  the 
law  with  entire  correctness,  and  did  not  di- 
rect the  attention  of  the  court  particularly  to 
the  effect  of  a  suppression  by  the  plaintiff  of 
facts  which  would  materially  modifv  those 
which  she  voluntarily  told  the  defendant  re- 
specting the  divorce  and  her  parentage  and 
family.  They  did,  however,  call  for  in- 
structions as  to  what  would  constitute  fraud- 
ulent concealment  in  respect  to  those  mat- 
ters, and  it  is  evident  from  the  charse  that 
the  court  understood  them  to  do  so.  In  giv- 
ing its  instructions,  the  court  stated  the  law 
in  reference  to  things  that  were  inquired 
about  in  such  a  manner  that  the  jury  mi^ht 
infer  that  as  to  matters  not  inquired  about 
the  suppression  of  material  facts  would  not 
constitute  fraudulent  concealment.  As  to  an 
important  phase  of  the  case  this  was  erron- 
eous, and  the  jury  may  have  been  misled  by 
it;  and  though  the  defendant  did  not  call 
the  attention  of  the  court  to  that  aspect  of 
the  case  any  more  than  to  what  would  con- 
stitute fraudulent  concealment,  in  case  in- 
quiry was  made,  we  think  that  the  whole 
matter  was  fairly  within  the  scope  of  his  re- 
quests, and  that  he  well  might  assume  that 
the  instructions  as  given  stated  in  the  opin- 
ion of  the  court  Uie  rules  of  law  properly 
applicable  to  it.  Cork  v.  Blouom  (Mass/; 
Nov.,  18M)  88  N.  E.  Rep.  4»5.  The  court 
are  not  unanimous  in  their  view  of  the  ques- 
tions presented  by  the  bill  of  exceptions,  or 
in  their  construction  of  the  judge's  charge, 
but  there  is  no  difference  of  opinion  with  re- 
gard to  the  principles  of  law  to  be  applied 
to  the  case. 

Amone  other  nilings  which  the  defendant 
requested  was  the  following:  *'If  mutual 
promises  to  marry  were  made,  and  the  de- 


fendant was  influenced  to  do  so  by  the  fraud 
or  deception  of  the  plaintiff  as  to  her  life, 
lineage,  character,  traits  of  character,  or 
property,  or  former  condition  in  life,  his 
promise  does  not  bind  him. "  In  reference  to 
this  the  court  said:  "That  I  should  give 
with  the  qualification  which  I  have  made 
generally  upon  the  subject.  I  think  there 
IS  nothing  objectionable  in  that."  We  un- 
derstand that  by  ''the  qualiflcation"  referred 
to  was  meant  what  the  court  had  previously 
said  in  regard  to  its  not  being  the  duty  of  a 
party,  belore  making  or  accepting  an  offer 
of  marriage,  to  communicate  all  the  previous 
circum8tanc«*8  of  his  or  her  life,  and  that  a 
party  would  not  have  the  right  to  terminate 
a  contract  of  marriage  on  the  ground  of 
fraud  upon  subsequently  discovering  mat- 
ters which,  if  seasonably  known,  might  have 
prevented  the  engagement,  though  not  suffi- 
cient to  justify  a  party  in  breaking  it  off. 
As  thus  qualified,  the  instruction  was  cor- 
rect, and  the  defendant  had  no  proper  ground 
of  exception.  But  wo  do  not  think  that  it 
meets  the  objections  of  the  defendant  to  the 
sufficiency  of  the  chargtB  in  regard  to  what 
constituted  fraudulent  concealment. 

The  exceptions  state  tliat  ''the  jury  were 
instructed  at  lenitth  upon  the  law  applicable 
to  actions  for  breach  of  promise  of  marriage, 
to  which  instructions  no  objection  was  made, 
except  as  appears  by  the  bill  of  exceptions.** 
We  do  not  understand  from  this  that  any  in- 
structions on  the  matter  of  fraud,  which  were 
deemed  material  upon  any  of  the  questions 
raised  by  the  defendant,  are  omitted  from 
the  bill  of  exceptions,  but  we  infer  that  all 
of  the  instructions  pertinent  to  the  requests 
and  contentions  of  the  defendant  on  that  sub- 
ject are  included  in  the  exceptions.  We 
discover  no  error  in  the  instructions  or  rul- 
ings or  refusals  to  rule,  or  in  the  admission 
of  evidence,  or  in  the  conduct  of  the  trial, 
except  as  above  stated.  We  cannot  say  that 
the  photographs  did  not  tend  to  support  the 
statement  of  the  plaintiff  in  regard  to  her 
family,  or  that  they  were  improperly  ad- 
mitted. Whether  they  were  sufficiently  ver- 
ified was  for  the  court,  and  it  is  not  a  matter 
of  exception.  Blair  v.  Pelham,  118  Mass. 
420;  Ckrni,  v.  Morgan,  159  Mass.  876. 

Exceptiona  nutaimd. 
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V. 

Walter  MUIR,  by  Robert  Muir,  His  Next 

Friend. 
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M«  Where  the  plaintiff  (an  experienced 
eoal  miner)  had  observed  and  tested  a 

*Headnote8  by  Eixiosr,  J. 

Note.— For  the  earlier  authorities  on  statutory 
regruladODB  for  the  protection  of  workmen  In 
mines,  see  note  to  Consolidated  Coal  At  Mln.  Ca  v. 
noyd  (Ohio)  25  L.  B,  A.  Stt. 
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larg^  rc»ek  in  the  roof  of  the  room  where  he 
was  working,  and  found  the  same  to  contain 
natural  oracks  or  slips,  and  knew  the  rock  lo  be 
a  bad  rook,  which  certainly  ousrht  to  be  propped, 
and  yet  continued  his  work,  within  a  few  feet  of 
the  rock,  without  proppintr  it,  until  it  fell  and 
orushed  his  arm,— Held,  that  plaintiff  was  Rulity 
of  contributory  neirligenoe  such  as  would  bar  his 
action  at  common  law. 

8.  The  primary  object  of  the  statute 
concerning  **coal  mines'*  (Bess.  Laws  188S, 
pp.  137-141)  was  to  secure  the  health  and  personal 
safety  of  all  persons  engaged  in  underground 
coal  mining.  While  it  is  the  duty  of  the  **mining 
boss"  to  see  that  sufBcient  timber  of  suitable 
lengths  and  sizes  is  placed  in  the  working  places 
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of  the  mine,  the  duty  of  securely  propploff  the 
roof  of  the  mine,  by  actually  settlug  such  timbers 
thereunder,  is  devolved  upon  any  miner,  work- 
man or  other  person  baviog  the  control  of  any 
working  place  In  the  mice,  and  the  willful 
neflrlect  of  such  duty  iB  a  misdemeanor  under  the 
statute. 
8«  Where  the  plaintiff  finind  that  he 
conld  not  aeenrely  prop  the  roof  of 
the  mine  lo  the  working  place  under  his  con- 
trol, and  yet  thereafter  continued  to  expose  him- 
self to  imminent  danger  from  the  falling  of  a 
large  rock  in  the  roof,  which  he  knew  to  be  bad, 
and  which  he  kaew  ought  to  be  propped,  and 
gave  no  notice  and  took  no  step  to  prop  the  same, 
and  the  rock  fell  and  injured  him,— Held,  that  he 
was  guilty  of  violating  the  statute  in  not  taking 
steps  to  obtain  suitable  timber  for  propping  the 
roof,  or  In  not  giving  immediate  notice  of  its 
condition,  and  that  his  negligence  was  willf ul« 
since  It  indicated  a  reckless  disregard  of  the  con- 
sequences  to  his  own  life  or  limb,  and  that  such 
contributory  negligence  was  a  bar  to  his  action 
under  the  statute. 


4«  Greater  dili^r^nee  ahoold  not  he 
acted  of  miners  than  common  prudence  re- 
quires them  to  exercise,  considering  the  circum- 
stances under  which  their  work  is  carried  on.  In 
case  of  injury  to  a  miner  from  a  defective  roof, 
where  its  dangerous  condition  is  not  obvious 
without  critical  inspection,  the  defect  being 
latent,  and  not  actuaUy  known  to  the  miner,  he 
may  not  be  held  guilty  of  such  contributory  neg- 
ligence as  would  prevent  his  reoovery. 

(November  20,  Itti.) 

APPEAL  by  defendant  from  a  judgment  of 
the  District  Court  for  Las  Animas  County, 
in  favor  of  plaiDtiff  in  an  action  brought  to 
recover  damages  for  personal  injuries  sQleged 
to  have  resulted  from  defendanrs  negligence. 
Heveraed, 

Statement  by  Elliott*  J,: 

Action  for  personal  injuries  occasioned  by 
alleged  negligence.  Defenses:  General  de- 
nial, contributory  negligence,  etc.  Verdict 
and  judgment  for  plaintiff.  Defendant  ap- 
peals. 

The  complaint,  stripped  of  its  formalities, 
is  as  follows :  "  (1)  That  plaintiff  is  a  minor 
under  the  age  of  twenty-one  years,  wherefore 
he  sues  by  his  next  friend  and  natural 
guardian,  Robert  Muir,  and  that  defendant 
is  a  corporation  duly  incorporated  and  exist- 
ing under  and  by  virtue  of  the  laws  of  the 
state  of  Colorado.  (2)  That  defendant  is  and 
was  on  the  17th  day  of  September,  A.  D. 
1889,  and  for  a  long  time  prior  thereto,  en- 
gaged in  the  basiness  of  coal  mining,  and 
is  and  was  at  said  time  the  owner  and  pro- 
prietor of  a  certain  coal  mine  in  Las  Animas 
county,  known  as  the  ** Victor  Coal  Mine," 
and  that  there  were  employed  underground 
in  said  mine,  at  said  time,  more  than  ten  men 
during  each  twenty  four  hours,  and  that 
plaintiff  was  at  said  time  an  employ^  of  de- 
fendant laboring  in  said  mine,  mining  coal. 
(8)  That  defendant,  wholly  disregarding  its 
duty  towards  plaintiff,  negligently  failed  to 
keep  the  traveling  ways  and  working  places 
of  said  mine  in  good  repair  and  in  safe  con- 
dition, and  negligently  and  willfully  failed 
to  furnish  sufficient  timbers  for  the  purpose 
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of  propping  the  roof  of  said  mine,  and  neg- 
ligently and  willfully  failed  to  place  timbers 
of  suitable  lengths  and  sizes  in  the  working 
places  of  said  mine,  and  negligently  and 
willfully  failed  to  secure  or  see  that  the  loose 
coal,  slate,  and  rock  overhead  was  secured 
from  falling  in  and  upon  the  traveling  ways 
and  working  places  of  said  mine,  and  neg- 
ligently ana  willfully  failed  to  employ  for 
said  mine  a  competent  and  practical  inside 
overseer  or  mining  boss,  and  that,  by  reason 
of  defendant's  violation  of  its  duty,  and  of 
its  said  negligent  and  willful  failure  to  com- 
ply with  its  duties,  on  the  17th  day  of  Sep- 
tember, 1889,  while  plaintiff  was  laboring 
in  said  mine  as  the  employ^  of  defendant, 
mining  coal,  a  large  rock  fell  from  the  roof 
of  said  mine,  and  fell  upon  the  plaintiff, 
breaking  and  crushing  his  right  arm  so  that 
it  had  to  be  amputated  above  the  elbow,  and 
otherwise  greatly  bruising  and  injuring 
plaintiff.  (4)  That,  by  reason  of  such  in- 
juries, plaintiff  suffered  great  mental  and 
physical  pain,  and  was  and  is  maimed  and 
crippled  for  life,  and  deprived  therebv  of 
his  only  means  of  making  for  himself  a 
support  and  living,  to  plaintiff's  great  dam- 
age in  the  sum  of  twentv-flve  thousand  dol- 
lars. Wherefore  plaintiff  demands  Judg- 
ment," etc. 

From  testimony  of  plaintiff : 

Li  chief:    ''Walter  Muir— Nineteen  yean 

old About  September  17,    1889, 

John  McDonald  and  I  were  mining  coal.  I 
had  nearly  finished  mining,  when  1  heard  a 
crack,  and  jumped  back,  when  a  rock  fell 
from  the  roof  of  the  place  in  which  I  was 
working  and  caueht  me.  It  was  from  three 
and  one  half  to  four  feet  from  the  edge  of 
the  coal  to  the  rock  which  fell.  When  I 
heard  the  crack,  I  supposed  the  coal  was 
going  to  fall,  and  jumped  back,  but  if  I  had 
had  time  to  think  I  knew  that  the  coal  was 
still  solid,  and  not  likely  to  fall.  I  jumped 
back  to  get  out  of  the  way  of  the  coal.  Q. 
State,  ii  you  know,  what  was  the  cause  of 
that  rock  falling.  A.  Well,  I  believe  if  I 
had  had  a  prop  under  it,  or  two  props, — one 
prop  I  don't  think  would  have  been  enough ; 
might  have  had  two  or  three  props, — it 
would,  if  the  rock  had  been  going  to  fall, 
^i  ven  warning.  But  it  didn't  give  any  warn- 
ing at  all.  Q.  How  was  the  room  propped 
at  that  time?    A    The  room  was  pretty  well 

gropped  all  the  way  back  over  where  they 
ad  done  all  the  work  that  was  done  before 
I  was  hired  to  work.  .  .  .  Q.  You  can 
tell  the  jury,  as  near  as  you  can,  about  in 
what  position  it  caught  you.  A.  The  rock 
was  near  the  center  of  the  room,  and  when  I 

iumped  back  I  jumped  behind  this  prop  that 
had  set  last, — this  nearest  prop  to  the  face. 
I  was  lying  down,  mining,  and  when  I 
jumped  back  I  cauffht  my  arm  under  the 
rock.  It  was  my  right  arm.  Q,  Tou  may 
show  the  jury  how  much  of  the  ann  was  taken 
off.  (Witness  exhibits  his  right  arm  to  the 
jury,  showing  that  it  had  b^n  amputated 
j  ust  above  the  el  bow. )  A.  On  the  day  of  the 
accident,  there  was  not  any  props  around  the 

ground  anywhere.     I  looked  in  the  morning, 
^ot  only  one.     That  was  the  one,  I  think, 
that  we  set  on  the  side  where  John  McDonald 
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was  working.  I  examined  the  place  where 
props  had  been  kept.  I  went  oat»  intending 
to  Kei  some  props  that  had  been  left  at  a 
prospect  hole  down  along  the  creek,  but  they 
were  gone.  There  where  no  props  on  the 
ground  at  the  ti  me  of  the  accident.  No  props 
had  been  placed  in  the  room  where  I  had  been 
working  by  the  company,  either  on  the  day 
of  the  accident  or  on  any  preyioua  day.  Q, 
How  did  you  get  your  props  when  you  got 
props?  A.  When  I  started  to  work  there,  the 
props  were  all  one  length.  John  McDonald 
measured  the  length,  height  of  the  coal,  and 
then  we  went  out  on  the  prop  pile,  and  sawed 
the  props,  carried  them  down  to  the  side  of 
the  track,  and  in  the  morning  would  wait 
for  the  driver,  and  put  them  on  the  truck, 
and  go  with  the  truck  inside,  and  unload 
them  when  we  got  to  the  place.  We  weie 
required  to  cut  them  ourselves  the  proper 
length.  Q.  I  will  ask  you  whether  any  one 
connected  with  the  mine  had  been  in  the 
habit  of  inspecting  the  coal  of  your  room 
and  the  pansageway  along  the  side  of  your 
room  with  regard  to  propi  and  the  coal  over 
head?  A,  I  don't  think  there  was  anybody. 
No  man  around  the  mine  to  see  the  ro6m. 
Not  while  I  worked  in  the  room.  There  was 
not  any  one  came  to  look  at  the  condition  of 
the  room,  but  Mr.  Locke  was  there  twice 
while  I  worked  there,  but  I  do  not  think  he 
came  d i  recti  y  to  look  at  the  room.  lie  m  i  gh t 
have.  The  tirst  time  he  came  to  measure  the 
cross  cut  between  No.  8  and  9.  I  worked 
No.  8,  and  he  measured  the  cross  cut  and 
wrote  *Bad.'  The  other  time  he  came  in 
with  some  visitors*  in  the  morning.  I  was 
at  work  in  the  room  somewhere  befween  one 
and  two  mouths.  ...  If  there  had  been 
props  under  the  rock,  it  might  have  fallen, 
out  it  would  have  given  warni ns.  The  prons 
would  have  bent  or  broken  beiore  it  would 
fall  but  it  might  not  have  fallen  at  all  if 
there  had  been  props.  I  was  mining  in  the 
usual  manner.* 

Cross-examination:  "Q.  Didn't  you  and 
John  McDonald  have  some  conversation 
about  that  rock  before  it  fell?  A.  Well,  we 
was  looking  at  it  and  testing  it.  Q.  Tou 
wero  testing  it?  ^.  With  a  pick.  Found- 
ing it  with'the  head  of  a  pick.  Q,  For  the 
purpose  of  soundine  it,  were  you?  A.  Yes, 
sir.  Q.  Tou  can  tell  by  sounding,  can  you, 
whether  a  rock  is  loose?  ^.  Yes,  sir.  Q, 
How  lone  before  the  rock  fell  were  you 
sounding  it  with  the  pick?  A.  I  expect  half 
an  hour.  ...  0.  What  did  you  discover 
bv  sounding  it  with  a  pick?  A.  Well»  I 
didn't  tliink  there  was  any  danger  in  it.  Q, 
Didn't  think  there  was  any  daneer  in  It? 
Then  you  could  not  discover  the  Ubct  that  it 
was  dangerous?  A.  No,  sir.  Q.  Did  Mc- 
Donald say  anything  to  you  about  putting  a 
prop  under  that  rock?  A.  Well,  then  we 
started  to  put  a  prop  under  it  after  we 
sounded  it.  0.  Yes.  A.  And  the  prop  was 
too  short,  and  we  threw  it  away.  0.  You 
had  a  prop  in  the  room,  did  you?  A.  We 
had  a  short  one  that  had  been  cut  the  day 
before,  and  the  place  we  cut  it  for  was  too 
short,  and  then  we  tried  it  there  again.  That 
WIS  the  second  time  we  had  tried  to  set  it, 
Mid  it  was  too  short  for  there,  too.     Q.  Did 
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you  make  an  effort  to  aet  a  prop  under  that 
rock  that  fell?    A.  It  was  toe  prop  I  sawed 
we  was  trying  to  set.     Q.  Did  you  make  any 
effort  to  set  a  prop  under  the  rock  that  fellf 
A.  Yes,  sir.     Q.  When  did  you  make  that 
effort?    A.  Just  when  we  sounded  the  roof. 
About  half  an  hour  before.     Q.  It  was  after 
you  sounded  the  roof,  you  say,  you  and  Mc- 
Donald had  no  conversation  about  the  rock 
being  dangerous?    A.  Well,  not  in   parti- 
cular, we  didn't.     Q.  How  did  you  come  to 
make  an  effort  to  prop  it?    A,  We  knew  well 
enough  that  there  was  a  place  for  a  prop,  and 
it  ought  to  be  set  there.     0.  You  knew  that 
was  a  place  for  a  prop?    A.  Koom  to  set  it ; 
yes.     Q,  Now,  was  there  simply  room  to  set 
a  prop,  or  was  it  a  proper  place  for  a  propf 
A.  It  is  where  I  would  have  set  it  if  it  wa» 
long  enough.     Q.  Very  well.     That  was  the 
proper  place  for  a  prop,  was  it  not?    A.. 
Yes,  sir.     Q.  How  long  had  you  been  min- 
ing coal?    A.    Since  i  was  fourteen  years 
old.     Q.  And  how  old  were  you  at  the  time 
of  this  accident?    A.   Seventeen.     Q.  Then 
you  had  three  years'  experience  as  .a  coal 
miner,  and  you  understood  how  to  prop  a 
roof,   didn't  you?    A.    Well,   I  thought  l 
did.     Q.  And  you  knew  that  under  that  rock 
was  the  proper  place  for  a  prop,  did  you?' 
A.  Well,  I  would  have  set  that  one  there  if 
it  would  have  fitted.     Q.  Now  I  am  going 
to  keep  right  after  you  until  you  answer  my 
question,  so  you  may  as  well  come  right  to 
the  front  as  to  try  and  get  away  from  it. 
You  knew  it  was  proper  to  put  a  prop  under 
that  rock,   didn't  vou?    A.    Yes,    sir.     QA 
And  you  didn't  do  it,  did  you?    A.  No,  sir.  ^ 
Q.  ^w,  you  say  that  you  and  McDonald 
had  no  conversation  about  the   danseroua 
character  of  that  rock?    A,  Well,  it  was  me 
that  done  most  of  the  talking  there,  and  I 
told  him  to  go  and  get  a  prop  and  we  would 
set  it  there.     Q,  You  told  McDonald  to  go 
out  and  get  a  prop?    A.  Yes,  sir.     Q.  How 
long  before  the  accident  was  it  that  you  told 
him  that?    A,  Just  when  we  sounded  the 
roof.     Q.  That  was  about  thirty  minutes  be- 
fore the  accident?    A.    Yes,    sir.     Q.  Yoti 
saw,  then,  that  was  dangerous,  didn't  you? 
A.  Well,  I  didn't  think  that  was  so  danger- 
ous that  there  was  anything  very  particular 
wrong  with  it.     Q.  Then  why  aid  you  tell 
him  to  go  and  get  a  prop  at  that  time?    A, 
Well,  I  would  set  a  prop  there  if  it  didn't 
need  it,  if  there  was  room  for  it,  anyhow. 
Q.  He  didn't  get  the  prop,  did  he?    A,  Yes, 
sir.     Q.   Where  did  he  get  it?    A,  It  was  the 
short  one  that  was  laying  there.     Q.  You 
say  it  was  too  short?    A.  Yes,  sir.     Q.  What 
did  vou  do  then?    A.  We  tried  to  put  up 
another  that  we  bad,  that  was  laying  to  one 
side.     Q.  One  of  the  props  you  bad  got  your- 
self?   A.  Well,  we  didn't  get  it  for  that 
place.     Q,  Then  you  didn't  get  anv  propa 
for  that  place?    A.  Not  yet;  no.     Q.  Now, 
sir,  isn't  it  a  fact  that  John  McDonald,  just 
a  little  while  before  the  accident  occurred, 
called  your  attention  to  the  dangerous  char- 
acter 01  that  slip  in  the  rock  overhead,  and 
told  you  it  bad  better  be  propped,  and  you 
told  him  you  would  wait  till  you  loaded  the 
car  with  coal  and  then  prop  It?    Isn't  thai 
tnle?    A.  No»  sir.    Q.  That  is  not  true?    A. 
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I  shoveled  this  coal  to  set  that  prop,  and 
when  I  could  not  do  anything  with  it  I  said 
we  would  have  to  try  some  other  plan  to  tix 
it.  Q.  Well.  then.  didn*t  you  tell  him  you 
would  try  some  other  olan  to  fix  it  after  you 
loaded  the  car  with  coal  ?  ^.  I  can*t  remem- 
ber what  i  did  say  about  that.  Q,  You 
wont'  swear  that  you  didn*t,  will  you?  A. 
Well,  I  would  very  likely  set  a  prop  there, 
no  matter  what  kind  of  a  roof  it  was.  Q, 
Well,  now,  we  are  not  talking  about  that  at 
all.  I  am  askini?  you  about  what  McDonald 
told  you,  and  what  you  said  to  McDonald, 

iust  a  few  minutes  before  the  rock  fell, 
^ow,  conflne  yourself  particularly  to  that, 
and  let*s  get  through  with  it.  Didn*t  he 
tell  you  it  was  dangerous?  A.  Well,  we 
knew  there  ought  to  be  a  prop  under  it.  Q. 
Didn't  you  know  it  was  dangerous?  A.  I 
didn*t  know  it  was  dangerous,  but  I  knew 
it  was  a  bad  rock.  Q,  Didn't  he  tell  you  it 
was  dangerous?  A,  I  don't  think  so.  I 
don't  remember.  O.  Didn't  you  see  a  crack 
or  slip  there?    A,  No,  sir. 


A.  Not  anything  bad. 


You  didn't? 
bu  didn't  see 
anything  bad?  A.  No,  sir.  Q,  What  did 
YOU  see?  il.  Well,  that  there  ro  f  up  there 
IS  all  naturally  a  little  cracked,  but  itdidn't 
look  to  be  any  worse  than  any  other  roof.  Q, 
The  roof  was  naturally  bad?  A,  Not  nat- 
urally bad,  but  there  was  naturally  cracks 
tn  it,  and  slips,  too.  Q.  Natural  cracks  and 
slips  in  that  rock?  A.  Yes,  sir.  Q.  And 
you  knew  it?  A,  Yes,  I  know  it.  Q. 
Didn't  you  also  know,  from  your  experience 
as  a  miner,  that  a  roof  of  that  kind  must  be 
carefully  propped  in  order  to  be  siife?  A. 
Yes,  it  ought  to  be  propped,  certainly.  Q. 
Well,  didn't  vou  know  it  at  that  time? 
Didn't  you  know  it  at  that  time?  A.  Well, 
I  knew  it  ought  to  be  propped  there.  Q, 
Tou  knew  there  ought  to  be  a  prop  there? 
A.  Yes,  sir.  Q.  And  didn't  you  know  that 
unless  there  was  a  prop  there  it  was  a  dan- 
gerous place?  A.  I  didn't  think  there  was 
any  danger  then.  Q.  You  didn't  think  there 
was  any  immediate  danger,  but  you  knew  it 
oueht  to  be  propped?    A.  Yes,  sir." 

From  testimony  of  John  Cameron,  general 
taper intendent  or  defendant  company  (wit- 
ness for  defendant)  :  **!  am  general  super- 
intendent of  the  Victor  Coal  Company.  My 
residence  is  near  the  company's  property.  I 
have  been  engaged  in  the  coal-mining  busi- 
ness about  twenty-six  or  twenty-seven  years. 
In  Las  Animas  county  I  had  charge  of  the 
Colorado  Coal  and  Iron  Company's  mines 
between  seven  and  eiffht  years,  and  have  had 
charge  of  the  Victor  Coal  Company's  mines 
since  December,  1889.  I  am  a  practical  coal 
miner.  I  have  dug  coal.  I  am  familiar 
with  the  practical  workings  of  a  coal  mine. 
I  am  familiar  with  the  general  formation  of 
coal  mines  and  the  contiguous  strata.  In  an 
ordinary  room  in  a  coal  mine  twenty  feet 
wide,  two  miners-would  advance  in  two  days 
probably  three  feet.  It  would  average  about 
a  foot  and  a  half  a  day,  taking  the  face  to  be 
the  thickness  of  the  No.  1  mine  of  the  Victor 
Coal  Company's  mine.  I  mean  that  the  ad- 
TaDoe  would  be  an  avera^  of  a  foot  and  a 
half,  taken  across  the  face  of  a  room  twenty 
feet  wide.    Generally,  they  drive  one  end  of 
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the  room  a  little  ahead  of  the  other.  Miners 
would  use,  on  an  average,  about  a  prop  and 
a  half  a  day, — two  props  one  day,  and  one 
prop  the  next.  I  would  say  that,  if  a  room 
had  been  properly  propped  as  it  was  ad- 
vanced, that  three  proos  would  last  the  two 
miners  two  days,  unaer  ordinary  circum- 
stances. I  was  not  connected  with  the  com- 
pany at  the  time  of  this  accident  to  the  plain- 
tiff. I  have  since  examined  the  room  in 
which  the  accident  occurred.  I  discovered 
where  a  large  piece  of  rock— roof,  not  rock ; 
shell  of  which  the  roof  is  composed— had 
fallen  out,  about  fifteen  feet  long  and  four 
feet  wide  at  the  widest  part.  It  wss  what 
is  called  a  water  break, — water  slip.  The 
water  passing  around  that  particular  point 
has  separated  that  particular  stone  from  the 
surrounding  strata.  The  water,  percolating 
down  through  the  overlying  strata,  forms  a 
separation,  causing  this  particular  rock  to 
f al  1 .  The  water  percol  at i  n  e  formed  a  smooth 
surface  around  this  particular  piece  of  rock, 
and  separated  it  entirely  from  the  other  strata, 
and  at  the  point  of  separation  tJie  surface  is 
smooth  and  glossy.  The  edge  of  the  piece 
that  had  fallen  out  ran  to  what  miners  term 
a  *feather  edge.'  I  went  into  the  mine  to 
examine  the  place  of  the  accident  with  Henry 
Locke,  the  pit  boss.  He  indicated  to  me  the 
location  of  the  accident.  If  there  had  been 
a  prop  under  the  rock,  it  would  not  have 
fallen.  Props  are  to  hold  up  the  roof.  From 
my  familiarity  with  coal  mines,  and  my  ex- 
amination of  the  place  of  the  accident,  I 
would  say  that  the  accident  might  have 
happened  if  the  room  had  been  sufficiently 
propped,  but  the  probabilities  are  that  it 
would  not  have  happened.  I  do  not 
think  the  room  could  have  been  sufficiently 
propped,  and  still  that  piece  of  rock  fallen 
from  the  roof.  There  snould  have  been  a 
prop  just  where  the  stone  fell  out.  .  .  . 
These  slips  or  water  breaks  are  frequently 
in  a  roof  and  not  discernible.  In  such  a 
case,  a  roof  may  be  properly  propped  and 
still  an  accident  occur.  J^ut  in  this  particu- 
lar instance,  judging  from  the  appearance  of 
the  room,  I  should  say  that  tlie  proper  place 
for  a  prop  was  Just  where  this  rock  fell.* 

Ifeitri.  Caldwell  Yeamaii,  D.  C.  Bea- 
nuui,  and  P»ttiaon  &  Edsall  for  appel- 
lant. 

Meun,  Theodore  Smitli  and  Gordon 
di  Hendrieka  for  appellee. 

EUiottt  ■/.,  delivered  the  opinion  of  the 

court: 

The  principal  questions  requiring  oon 
sideration  on  this  appeal  are:  First,  did 
plaintiff's  own  negligence  contribute  to 
cause  the  injury  complained  of?  Second,  is 
contributory  negligence  a  defense  in  an  ac- 
tion of  this  Kind  under  the  statute  liereinafter 
cited? 

1.  At  the  time  plaintiff  was  injured  he  was 
employed  by  the  defendant  company  mining 
coal  in  its  mine;  he  was  working  wi^^  one 
John  McDonald,  a  boy  fifteen  yearn  of  age, 
in  the  same  room  or  working  place  of  the 
mine,  when  a  rock  fell  from  the  ri  of  of  the 
mine,  caught  his  right  arm,  and  crushed  it 
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••o  that  it  bad  to  be  amputated  abore  the 
elbow.     That   plalntifE    was   negligent    in 
knowingly  and   voluntarily  continuing  to 
work   in  such  an  exposed  place    without 
putting  any  prop  under  the  rock  which  fell, 
is  manifest   from  his  own  testimony.     The 
testimony  of  Superintendent  Cameron  makes 
the  case  still  more  clear.    The  record  shows 
Ao  eYidenoe  contradicting  the  testimony  of 
these  witnesses  as  to  any  material  matter 
bearing  upon  the  question  of  plaiDtiff*scoD- 
-duct,  nor  do  the  facts  and  circumstances  of 
the  case  leave  room  for  any  substantial  dif- 
ference of  opinion  between  intelligent  and 
upright  men  that  plaintiff  acted  ne^igently 
in   thus  remaining    exposed   to   imminent 
•danger.     The  case  falls  clearlv  within  the 
rule  announced  in  Lord  v.  Pueolo  Smelting  d 
Btf.  Oo,,  12  Colo.  890.     The  general  rule  st 
common  law  is  that  contributory  negligence 
is  a  defense  in  actions  of  this  kind,  and,  when 
•clearly  established  by  evidence  substantially 
uncontradicted,  is  to  be  adjudged  a  defense 
^as  a  matter  of  law  by  the  court.     See  Lord 
Gate,  9upra,   and  decisions  and  aothorities 
there    cited.     Though    plaintiff    was   only 
seventeen  years  of  age  when  he  was  injured, 
jet  he  md  had  three  years'   experience  in 
mining  coal,  and  had  worked  in  the  room  or 
working  place  where  he  was  Injured   for 
several  weeks  before  the  injury.     There  is  no 
•claim  that  he  was  not  as  well  advised  and 
■as   competent    to  care   for  himself  as  any 
miner  of  mature  age  and  Judgment.     He  had 
observed  and  tested  the  rock;  sounded  it; 
poundecl  it  with  his  pick, — a  half  hour  be- 
fore it  fell.     He  knew  of  the  natural  cracks 
or  slips  in  the  rock ;  knew  it  was  a  bad  rock  ; 
knew  that  it  was  proper  to  put  a  prop  under 
the  rock,  knew,  certainly,  that  it  ought  to 
be  propped.     All  this  he  testified  to,  though 
with  seeming  reluctance,  upon  cross-exami- 
•nation ;  and  yet,  because  there  were  no  props 
•of  suitable  length  at  hand,  he  continued  his 
work  within  a  few  feet  of  the  rock  until  it 
fell.     His  testimony  that  he  did  not  know 
the  rock  was  dangerous,  or  that  he  did  not 
think  there  was  any  danger  then,  cannot  be 
accepted  in  view  of  his  knowledge  of  the 
4U!tual  condition  of  the  rock,  as  testified  to 
by  himself.    It  is  clear  that  he  neglected  a 
known  duty,  and,  in  consequence  of  such 
neglect,  was  injured.     This  was  contribu- 
tory negligence  such  as  would  bar  his  action 
«t  common  law.  Plaintiff's  condition  is  trul^ 
unfortunate ;  but  his  unfortunate  condition  is 
not  of  itself  sufficient  to  make  defendant 
liable  in  damages.     Where  the  injurv  which 
a  person  suffers  has  been  occasioned  by  his 
-own  negligence,  or  where  his  own  negligence 
has  contributed  to  cause  such  injury,  the  law 
does  not,  as  a  general  rule,  entitle  him  to 
relief  against  another  party  whose  negligence 
has  also,  in  part,  occasioned  the  injury.     No 
rule  for  apportioning  the  damages  has  been 
•devised  for  such  cases;  and  it  is  not  the 
province  of  the  courts,  without  legislative 
«id,  to  devise  such  a  rule.    There  are  some 
well -recognized  exceptions,  or  seeming  ex- 
•eeptions,  to  the  general  rule  that  contributory 
nq^ligenoe  is  a  defense;  but  the  rule  itself 
is  firmly  established  upon  the  meritorious 
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ground  that  it  stimulates  to  greater  dili- 
gence, and  thus  tends  to  prevent  injuries  to 
persons  and  property.  In  Welli  v.  Coe^  9 
Colo.  162,  it  is  said  :  **  Where  injury  is  suf- 
fered by  an  em  ploy  §  through  defects  in  the 
machinery  or  appliances  furnished  by  his  em- 
ployer and  used  in  the  business,  if  the  em- 
pjoy6  knew  or  had  means  of  knowledge  equal 
to  that  of  his  employer  couceruine  such  de- 
fects, yet  continued  in  the  latter 's  service, 
he  cannot  recover:  provided  no  inducement, 
such  as  a  promise  to  cure  the  defect,  and 
thus  remove  the  danger,  led  him  to  remain." 
In  Colorado  Midland  R  Co.  v.  O'Brien,  16 
Colo.  225,  the  following  language,  appro- 
priate to  the  present  case,  was  used  :  ** Plain- 
tiff must  be  held  to  have  voluntarily  assumed 
all  the  usual  and  ordinary  dangers  incident 
to  his  employment.  He  is  not  entitled  to 
recover  damages  resulting  from  such  dangers. 
Nor  could  he  voluntarilv  and  knowingly  in- 
cur unusual  and  extraordinarv  dangers  at  the 
risk  of  his  master. "  Then  fol  low  certain  ex- 
ceptional rules,  not  appropriate  in  this  case, 
because  the  facts  ana  circumstances  of  this 
case  are  different  from  the  0  Drien  Case,  and 
so  do  not  warrant  the  application  of  such  ex- 
ceptional rules.  Even  if  it  be  conceded  that 
the  defendant  company  was  negligent  in  not 
furnishing  suitable  props,  in^not  properly 
inspecting  and  guarding  the  mine  against 
danger  to  its  employes,  or  in  not  being  more 
diligent  in  other  respects,  nevertheless  the 
record  shows  no  evidence  by  which  plain- 
tiff's case  can  be  brought  within  any  of  the 
usual  common- law  exceptions  relieving  him 
from  the  consequences  of  his  own  contribu- 
tory negligence.  It  does  not  appear  that 
there  was  any  promise  by  the  defendant  com- 
pany or  its  representative  that  the  rock 
should  be  propped,  or  otherwise  secured,  noi 
even  that  the  company  or  its  representative 
had  notice  of  the  actual  condition  or  char- 
acter of  the  rock  before  it  fell.  Nor  was 
plaintiff  commanded  by  defendant  or  its  rep- 
resentative to  continue  work  in  the  room, 
under  pain  of  being  discharged  from  em- 
ployment if  he  disobeyed.  It  does  appear, 
however,  without  conflict  in  the  evidence, 
that  plaintiff,  in  the  presence  of  imminent 
danger,  known,  so  far  as  appears,  only  to 
himself  and  his  younger  companion,  volun- 
tarily, without  promise  or  command  from  his 
emplover,  risked  all  injury  which  might  be- 
fall hfa  life  or  limb  from  the  falling  of  the 
rock,  without  making  an  effort  to  escape, 
or  to  protect  himself,  or  to  give  notice  to  his 
employer,  or  to  any  one  else,  of  the  impend- 
ing danger.  We  must  not  be  understood  as 
intimating  that  the  condition  of  the  rock  in 
this  case  was  such  that  an  experienced  miner 
might  have  risked  himself  under  or  near  it, 
even  upon  the  promise  or  command  of  his 
employer.  It  is  not  every  kind  of  risk  that 
may  be  thus  expused.  -  See  0*  Drien  Cuee^ 
tupra;  also,  DiHrict  of  Columbia  v.  MchHU' 
goit,  117  U.  8.  621,  29  L.  ed.  946. 

2.  In  behalf  of  plaintiff  it  is  claimed  that^ 
even  if  he  was  guilty  of  negligence  con- 
tributing to  cause  the  injury,  he  is  never- 
theless entitled  to  recover  in  this  action. 
This  claim  is  based  upon  the  statute  con* 
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cerning  "  Ooal  Mines. "  Bess.  Laws  1885,  pp. 
187-141.  The  following  are  some  of  its  pro- 
visions : 

**  Seo.  4.  The  owner  or  agent  of  every  coal 
mine  .  .  .  ^all  employ  a  practical  and 
competent  Inside  overseer,  to  be  called  a 
'mining  boss,'  who  shall  keep  a  careful 
watch  over  the  ventilating  apparatus,  and 
the  air  ways,  traveling  wavs,  pumps,  timbers 
and  mainage;  also,  shall  see  that  as  the 
miners  advance  their  excavations,  that  all 
loose  coal,  slate  and  rock  overhead  are  care- 
fully secured  against  falling  in  or  upon  the 
traveling  ways,  and  that  sufficient  timber, 
of  suitable  lengths  and  sizes,  is  furnished  for 
the  places  where  they  are  to  be  used,  and 
placed  in  the  working  places  of  the  mines. 

•  *  . 

**  Sec  10.  Any  miner,  workman,  or  other 
person  .  .  .  who  willfully  neglects  or 
refuses  to  securely  prop  the  roof  of  any  work- 
ing place  under  his  control  .  .  .  shall 
be  deemed  guilty  of  a  misdemeanor,  and, 
upon  conviction,  may  be  punished  by  a  fine 
of  not  less  than  $25  nor  more  than  $200,  or 
may  be  imprisoned  in  the  county  jail  not 
less  than  thirty  days  nor  more  than  one  year, 
or  may  be  punished  by  both  such  fine  and 
iniprisonment,  at  the  discretion  of  the  court.  ** 

•*8ec.  12.  For  any  injury  to  person  or 
property  occasioned  by  any  violation  of  this 
act,  or  any  willful  failure  to  comply  with  its 
provisions  by  any  owner  or  lessee  or  operator 
of  any  coal  mine  or  opening,  a  right  of  ac- 
tion against  the  party  at  fault  shall  accrue 
to  the  party  injured  for  the  direct  damages 
austained  thereby.     .     .     .** 

In  Tennessee  it  is  provided  by  statute,  *'in 
order  to  prevent  accidents  upon  railroads," 
that  certain  specific  regulations  shall  be  com- 
plied with  by  railroskd  companies  and  their 
employes,  among  others  that  *^eYeTj  railroad 
company  shall  keep  the  engineer,  fireman  or 
some  other  person  upon  the  locomotive,  al- 
ways upon  the  look-out  ahead ;"  and,  fur- 
ther, that  **  every  railroad  company  that  fails 
to  observe  the^e  precautions,  or  cause  them 
to  be  observed  by  its  agents  and  servants, 
shall  be  responsible  for  all  damages  to  per- 
sons or  propertv,  occasioned  by,  or  resulting 
from  any  accident  or  collision  that  may  oc- 
cur." See  Mi  I  liken  &  Vertrees  Code  Tenn. 
ed.  1884,  pp.  245,  246.  The  construction  of 
this  statute  by  the  supreme  court  of  Ten- 
nessee is  to  the  effect  that,  where  an  accident 
occurs  by  reason  of  noncompliance  on  the 
part  of  the  railroad  company  with  the  stat- 
utory requirements,  the  ri^ht  of  action  in 
favor  of  the  injured  party  is  absolute,  and 
that  his  contributory  negligence  is  not  a  bar 
to  the  action,  though  it  must  be  considered 
in  mitigation  of  damages.  NashHlU  A  C. 
R,  Oo.  V.  Smith,  6  Heisk.  174 ;  Chattanooga 
Bailroad  v.  Walker,  11  Heisk.  888 ;  Nas/iville 
A  0.  R.  Co.  V.  NowUn,  1  Lea.  523.  The 
view  that  contributory  negligence,  though 
not  a  defense,  must  be  considered  in  mitiga- 
tion of  damages,  is  contrary  to  the  general 
rule  that  •'whenever  it  [contributory  neg- 
lierencc]  is  a  defense  at  all  it  is  a  complete 
defense  to  the  action. "  Beach,  Contrlb.  Neg. 
f^'  69.  The  Tennessee  rule  may  have  pro- 
dn^M  substantial  Justice  as  applied  to  the 
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facts  of  the  particular  cases  above  cited. 
But  is  the  rule  safe  for  all  kinds  of  cases f 
May  a  person  voluntarily  station  himself 
upon  a  railway  track,  over  which  he  knows- 
trains  are  liable  to  pass  at  any  time,  and 
then  hold  the  railroad  company  responsible- 
in  damages,  however  small,  on  the  ground 
that  the  company  had  neglected  some  of  the- 
requirements  of  the  statute?  If  so,  a  persoD* 
may  voluntarily  bring  an  injury  upon  him- 
self, and  then  hold  another  responsible  \n» 
damages  therefor. 

Counsel  cite  numerous  cases  arising  under 
statutes   requiring   railroad   companies    to* 
fence  their  right  of  way,  and  making  then^ 
liable  for  injuries  to  live  stock  occasioned 
by  their  neglect  or  failure  to  fence.     Greuej^ 
T.  Narihom  Bailroad,  69  N.  H.  564 ;  Flint 
A  P.   M,    B.  Co.    V.   Lull,    28  Mich.   510; 
Oongdon  T.    Central  Vermont  B.  Co.  56  Vt. 
890,  48  Am.  Rep.  798 ;  Corwin  v.  Ifew  York: 
d  E.  B.  Co.  IS  N.  Y.  43.     Some  of  these- 
cases  hold  that  where  an  owner  of  domestic 
animals  allows  them  to  graze  upon  his  own 
land  adjacent  to  a  railroad,  not  fenced  as- 
required  by  statute,  he  is  not  prevented  from 
recovering  dama^  for  the  killing  of  sucb- 
animals  by  passing  trains,   even  though  he* 
had  notice  that  the  road  was  not  fenced  whea 
he  turned  out  his  stock  to  graze.    This  view 
is  unobjectionable.     A  rule  that  would  hold 
the  owner  of  live  stock  guilty  of  contributory 
negligence  under  such  circumstances  would 
defeat  the  obvious  purpose  of  the  statute. 
It  would  enable  a  railroad  company  to  rely" 
upon  its  own  neglect  of  duty  as  a  defense- 
against  injuries  arising  from  such  neglect ; 
and  the  more  manifest  the  neglect  the  more- 
certain  the  defense,  because  the  more  likely 
the  owner  would  be  to  have  notice  of  the- 
neglect.    Thus  the  railro:ul  company's  owa 
negligence  would  become  its  own  protection. 
Contributory    negligence,    to   constitute    a. 
defense,  must  have  a  different  foundation. 
Merely  allowing  live  stock  to  graze  under 
such  circumstances  Is  not  contributory  neg- 
ligence.   As  was  said  by  ilfr.  Justice  Stanley 
in  Cressey  v.  Northern  Bailroad,  tupra:    **it 
the  liability  of  the  defendants  [the  railroad 
company]  depends  on  the  exercise  of  ordinary 
care  by  the  plaintiff,  the  defendants  need 
never  fence  their  road,  so  far  as  respects  ad- 
joining owners.     The  plaintiff   could    not. 
enloy  the  full  benefit  of  his  land.     He  could, 
only  make  such  use  of  it  as  would  not  require- 
it  to  be  inclosed.     His  use  of  it  would  depend 
on  the  pleasure  of  the  defendants.    It  is  not 
contributory  negligence,  within  the  meaning' 
of  the  rule,  for  the  owner  to  pasture  his  stock 
upon  his  own  land,  because  Uie  railroad  fail» 
to  discharge  its  statutory  duty  and  fence  i th- 
read.    Whether  the  defendants  would    be 
liable  if   the  plaintiff    willfully  drove  his. 
mare  upon  the  railroad,  or  drove  her  and  left 
her  in  an  exposed  si  tuition,    we  need  not 
consider,  since  the  facts  stated  do  not  raise 
such  a  question. "    The  case  of  Litchfield  ComL 
Co.  V.  Taylor,  81  III.  590,  is  much  relied  ei» 
to  sustain  the  view  that  contributory  ne^« 
ligence  is  not  a  defense  in  actions  of  thia^ 
kind.     In  one  count  of  the  declaration  it  l» 
averred  that  the  coal  company  willfully  used, 
uncovered  cages  to  hoist  and  lower  into;  i^ 
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mine  penons  employed  to  work  therein,  and 
that  Taylor  was  injured  in  oonsequence  of 
being  carried  in  an  uncovered  cage.  Upon 
this  phase  of  the  case  the  supreme  court  of 
Illinois  said :  The  sixth  section  of  the  act 
required  appellant  to  provide  "a  safe  means 
of  hoistine  and  Ipwering  persons  at  the 
mines,  with  a  sufficient  cover  overhead,  on 
every  box  or  carriage  used  for  hoisting  pur- 
poses, for  the  protection  of  persons  hoisted 
or  lowered  into  the  mines.  The  14th  section 
declares :  *  For  any  injury  to  person  or  prop- 
erty occasioned  by  any  willful  violation  of 
this  act  or  willful  failure  to  comply  with 
any  of  its  provisions,  a  right  of  action  shall 
accrue  to  the  party  injured  for  any  direct 
damages  sustained  thereby.'  Where  an  ac- 
tion is  brought  to  recover  for  an  injury  re- 
sulting from  the  negligence  of  another, 
which  was  not  wanton  or  willful,  it  is  an 
essential  element  to  a  recovery  that  the  plain- 
tiff or  party  injured  must  have  exercised 
ordinary  care  to  avoid  the  injury ;  but,  as  we 
understand  the  authorities,  where  the  injury 
has  been  willfully  inflicted  an  action  may 
be  maintained  althouji^h  the  plaintiff  or  party 
injured  may  not  have  been  free  from  neg- 
ligence." Notwithstanding  the  view  thus 
expressed,  the  court,  in  the  same  opinion, 
said  tiiat  the  question  whether  Taylor  was 
in  the  exercise  of  due  care  was  submitted 
to  the  jury  with  an  instruction  that  they 
should  find  for  the  defendant  *'if  they  be- 
lieved from  the  evidence  the  said  Taylor  did 
not  exercise  due  care,  and  that  his  death 
would  not  have  happened  but  for  his  own 
negligence ;"  and  the  court  further  expressed 
the  opinion  that  the  evidence  did  not  **  justify 
the  theory  that  the  misconduct  of  the  deceased 
materially  contributed  to  the  injury." 

The  case  of  Durant  v.  Lexington  thai  Min. 
Go,,  9ri  Ho.  62,  is  also  relied  on  by  coudscI 
for  plaintiff.  The  Missouri  statute  required, 
among  other  things,  that  **  the  owner,  agent, 
or  operator  of  every  coal  mine  operated  by 
shaft  shall  provide  suitable  means  of  signal- 
in  fir  between  the  bottom  snd  the  top  thereof ; 
and  shall  also  provide  safe  means  of  hoisting 
and  lowering  persons  in  a  cage  covered  with 
boiler  iron,  so  as  to  keep  safe,  as  far  as  pos- 
sible, persons  descending  into  and  ascending 
out  of  said  shaft."  Section  8  provides :  ''The 
top  of  each  and  every  shaft,  and  the  entrance 
to  each  and  every  intermediate  working  vein, 
shall  be  securely  fenced  by  gates  properly 
covering  and  protecting  such  shaft  and  en- 
trance thereto. "  Section  14 enacts :  "For any 
iDjury  to  persons  or  property,  occasioned  by 
any  willful  violation  of  the  act,  or  willful 
failure  to  comply  with  any  of  its  provisions, 
a  right  of  action  shall  accrue  to  the  party 
injured  for  any  direct  damages  sustained 
thereby. "  Upon  the  question  oi  con tri  butory 
negligence,  the  court  observed :  ''The  next 
contention  of  the  appellant  is  that  knowledge 
on  the  part  of  the  plaintiff  that  the  case  was 
not  covered  with  iron,  and  that  no  con- 
trivance had  been  provided  for  signaling 
from  top  to  bottom  of  the  shaft,  and  that  the 
top  of  the  shaft  had  no  gates  or  other  protec- 
tion, should  defeat  the  action.  Such  a  de- 
claration of  law  would  in  effect  nullify  the 
itatute.    Knowledge  only  by  the  plaintiff  of 
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the  failure  of  defendant  to  haye  the  mine- 
provided  with   these   protections  will   not^ 
defeat  the  action.     It  must  be  remembered 
that  the  plaintiff,  to  prevail,  must  show  a. 
willful  violation  or  failure  to  comply  with 
the  statutory  regulations.     Our  statute  seems 
to  be  the  same  as  that  of  Illinois,  and  it  haa 
been  held  there  that,  though  the  injured  per- 
son may  not  have  been  entirely  free  from  fault, 
still,  if  the  jury  found  that  the  willful  con- 
duct of   defendant  resulted  in  injury,    the- 
verdict  would  be  justified.  LiteJifield  Coal  Co, 
V.  Taylor,  81  111.  590.     But  we  do  not  say  in 
this   case   that  plaintiff    could    recover   if 

fuilty  of  negligence  himself.    There  is  evi- 
ence  in  this  case  that  plaintiff  was  out  of 
his  place  when  in  the  cage,  and  that  he  should 
have  pushed  the  pit  car  into  tlie  cage.     On 
the  other  hand,  there  is  evidence  that  he  had 
directions  from  tlie  pit  boss  to  pull  the  car 
in,  and  that  he  had  been  provided  with  hooka- 
to  do  the  work  as  he  did,  and  that  he  was  not 
negligent.     Whether  he  was  guilty  of  neg- 
ligence contributing  to  the  injury  was  sub- 
mitted to  the  jury  on  various  instructions- 
favorable  to  defendant." 

It  will  be  observed  that  neither  the  lUinola- 
case  nor  the  Missouri  case,  supra,  fully  sus- 
tains the  contention  of  plaintiff  that  contrib- 
utory negligence  can  never  be  a  defense  un- 
der the  statute. 

The  question  involved  in  this  case  is  one- 
of  ^reat  magnitude.     Considering  the  hun- 
dreds and  thousands  of  persons  employed  in 
the  various  conl  mines  of  the  state,  it  is  im- 
portant that  all  classes  of  miners  and  mine 
owners  shall  understand  the  nature  of  the 
liability  imposed  bv  the  statute,  and  partic- 
ularly that  they  shall  know  whether  contrib- 
utory negligence  may  or  may  not,  under  any 
circumstances,  constitute  a  defense  to  an  ac- 
tion based  upon  the  statute.     The  statute 
requires  certain  things  to  be  done  by  the- 
owners  or  agents  of  coal  mines,   and  pro- 
vides, in  case  of  a  willful  failure  to  comply 
with  its  provisions,  that  a  right  of  action- 
against  the  party  at  fault  shall  accrue  to  the- 
party  injured,  etc.    Undoubtedly,  such  will- 
ful  failure  constitutes   negligence  per  u; 
and,  when  such  negligence  causes  injury  to- 
another,  a  cause  of  action  prima  facie  ac- 
crues to  the  injured  party.     But  there  is  no 
express  provision  of  the  statute  to  the  effect 
that  contributory  negligence  shall  never  con- 
stitute a  defense  to  such  action.     The  right- 
of  action  is  given  against  the  part]^  at  fault. 
But  suppose  the   injured  party  is  also  at. 
fault?    The  statute  in  terms  gives  the  right 
of  action  in  favor  of  the  injured  party,  and 
against  the  party  whose  fault  alone  occasions, 
the  iniury ;  not  against  the  party  whose  fault 
woula  not  have  occasioned  the  iniury,  but 
for  the  fault  of  the  plaintiff  himself.     Noth- 
ing is  said  about  a  ri^ht  of  action  accruing 
to  the  party  Injured  in  case  the  injury  is* 
caused  by  his  own  failure  to  comply  with 
the  statute,  as  well  as  by  the  failure  of  some 
other  party.     Unless  there  be  something  in. 
the  language  of  the  statute,  or  in  its  mani- 
fest object  and  purpose,  requiring  a  different* 
construction  in  order  to  make  it  effective, 
the  statute  should  be  construed  according  to- 
common- law  principles ;  that  it,  contributory 
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oegligence  should  be  held  a  defense  in  proper 
•cases,  unless  the  statute,  by  its  terms  or 
•manifest  purpose,  forbids  such  a  construc- 
tion. 

Counsel  claim  that  the  statute  should  be 
favorably  construed  in  behalf  of  plaintiff, 
•since  it  was  passed  in  obedience  to  the  fol- 
lowincr  provision  of  the  constitution :  **The 
general  assembly  shall  provide  by  law  for 
the  proper  ventilation  of  mines,  the  construc- 
tion of  escapement  shafts,  and  such  other 
4ipplianc€sas  may  be  necessary  to  protect  the 
health  and  secure  the  safety  of  the  workmen 
therein ;  and  shall  prohibit  the  employment 
in  the  mines  of  children  under  twelve  years 
of  age."  Article  16,  ^  2.  We  are  unable  to 
see  how  this  provision  particularly  affects 
the  construction  to  be  given  to  the  statute, 
•except  as  it  shows  constitutional  direction 
for  its  passage.  The  statute,  like  other  stat- 
utes, is  to  be  so  construed  as  to  best  promote 
its  objects.  Considering;  the  various  sections 
of  the  statute,  it  is  clear  that  its  primary 
object— its  manifest  purpose— was  to  secure 
the  heal  til  and  personal  safety  of  all  persons 
engaged  in  underground  coal  mining.  Its 
primary  object  was  not  to  create  new  rights 
of  action  in  favor  of  miners  against  their  em- 
ployers. The  granting  of  additional  rights 
of  action  was  intended  to  insure  the  enforce- 
ment of  the  statutory  regulations  for  the 
protection  of  the  health  and  safety  of  those 
-engaged  in  such  mining  pursuits.  This  is 
as  apparent  from  section  10  as  from  section 
12.  Section  4  makes  it  the  duty  of  the 
^mining  boss,"  ainons  other  things,  to  see 
that  sufficient  timber  of  suitable  lengths  and 
sizes  is  placed  in  the  working  places  of  the 
mine.  But  by  section  10  the  duty  of  securely 
propping  the  roof  of  a  mine,  by  actually 
-setting  such  timbers  thereunder,  is  devolved 
upon  anv  miner  or  workman,  as  well  as  upon 
the  mining  boss,  or  other  person  having  the 
•control  of  any  working  place  in  the  mine; 
and  the  willful  neglect  of  such  duty  is  made 
a  misdemeanor,  punishable  by  fine  or  im- 
prisonment, or  both. 

3.  When  plaintiff  found  that  he  could  not 
«ecurelv  prop  the  roof  of  the  working  place 
under  his  control,  and  yet  thereafter  con< 
tinued  to  expose  himself  to  imminent  danger 
from  the  falling  of  the  rock,  he  was  not  only 
guilty  of  contributory  negligence,  as  held 
«t  common  law.  but  he  was  guilty  of  vio- 
lating section  10  of  the  statute  in  not  taking 
steps  to  obtain  suitable  timber  for  propping 
the  mine,  or  in  not  giving  immediate  notice 
to  his  employer,  or  its  representative,  of  the 
-condition  of  the  roof,  so  that  suitable  timber 
mi^ht  be  furnished  for  proppins^  the  same. 
It  IS  true  tliere  was  evidence  tending  to  show 
that  there  were  no  props  about  the  premises 
of  the  defendant  company ;  but  there  was 
■also  much  evidence  to  the  contrary.  So  that 
the  question  wliether  the  defendant  company 
was  or  was  not  guilty  of  willful  neglect  in 
the  Si'nse  contemplated  by  the  statute  is  not 
free  from  doubt  under  the  evidence.  But  it 
is  clear  that  plaintiff  knowingly  and  volun- 
tarily neglected  his  dutv  in  the  verv  matter 
which  brought  about  his  iuiury.  His  con- 
tributory negligence  may  therefore  be  said 
to  have  been  willful.    To  hold  that  such 


contributory  negligence  is  not  a  defense  cer- 
tainly would  not  tend  to  promote  the  ob- 
servance of  the  various  requirements  of  the 
statute.  On  the  contrary,  such  a  holding 
would  tend  to  decrease  diligence  on  the  part 
of  employes,  since  it  would  enable  them  to 
carelessly  and  willfully  expose  their  lives 
and  limbs  at  the  risk  of  their  employers. 
This  would  tend  to  defeat,  rather  than  to 
promote,  the  primary  object  and  purpose  of 
the  statute.  The  construction  of  a  statute 
which  tends  to  defeat  its  object  is  certainly 
to  be  avoided.  Law  writers  have  classified 
negligence  by  such  distinguishing  names  as 
** slight, **  ** ordinary,"  and  "gross;"  to  these 
the  courts  have  added  the  term  ''willful." 
Since  ** negligence"  means  "inadvertence* 
or  "carelessness," — words  implying  an  ab- 
sence of  thought,  care,  or  intention, — it  has 
been  said  that  the  term  "willful  negligence" 
is  a  misnomer;  nevertheless,  the  term  has 
come  to  have  a  well-settled  signification  in 
the  law.  When  a  person  charged  with  an 
important  duty  voluntarily  does  or  omits 
something  in  respect  to  such  duty  indicat- 
ing a  recsless  or  wanton  disregard  of  conse- 
quences to  the  rights  or  personal  safety  of 
another,  his  conduct  is  characterized  as 
"  willful  negligence. "  Kegligence  and  con- 
tributory negligence  are  of  the  same  intrinsic 
nature.  Dmver  A  B,  G.  B.  Oo,  v.  Ryan^  17 
Colo.  102.  Hence,  we  have  spoken  of  plain- 
tiff's contributory  negligence  in  this  case  as 
willful,  since  his  conduct  indicated  a  reck- 
less disregard  of  consequences  to  his  own 
life  or  limb« 

4.  Greater  diligence  should  not  be  exacted 
of  miners  than  common  prudence  requires 
them  to  exercise,  considering  the  circum- 
stances under  which  their  work  is  carried 
on.  In  some  cases  the  dangerous  condition 
of  the  roof  of  a  mine  may  not  be  obvious 
without  critical  inspection.  The  defect  may 
be  latent,  and  not  actually  known  to  the 
miner,  even  though  the  mining  boss  might 
discover  the  same  by  keeping  the  careful 
watch,  and  takine  the  precautions  to  keep 
the  roof  from  falling,  which  the  statute  im- 
poses upon  him  as  a  special  dutjr.  In  case 
of  accident  and  injury  to  the  miner  under 
such  circumstances,  he  might  not  be  held 
guilty  of  such  contributory  negligence  as 
would  prevent  his  recovery.  The  negligence 
in  such  case  might  be  attributable  to  the 
mining  boss,  or  perhaps  to  the  company  it- 
self. But  where  a  miner  knowingly  and 
voluntarily  exposes  himself  to  the  fallini? 
of  a  defective  roof,  which  he  has  inspected 
and  found  to  be  so  defective  that  a  miner  of 
common  prudence  should  deem  it  unsafe,  his 
negligence  is  to  be  held  willful  and  suffi- 
cient to  preclude  his  recovery  for  an  injury 
brought  upon  himself  by  such  exposure. 

Our  conclusion  is  that  the  trial  court 
should  have  granted  a  nonsuit,  or  directed 
a  veniict  for  defendant  upon  the  evidence. 
This  court  has  adopted  a  liberal  rule  for  the 
determination  of  questions  of  negligence  and 
contributory  negligence,  as  an  examination 
of  its  decisions  will  show.  Such  questions 
are  generally  questions  of  fact  for  tiie  Jury; 
but  wlien,  under  the  rule,  the  evidence  pre- 
sents a  clear  question  of  law,  tlie  court  should 
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^decide  tlw  ftime  as  such,  and  not  abdicate  its  ]     The  judgment  of  the  DiHrict  Oourt  m  fw* 
tfim^bAUAA*  u>  the  Jory.  I  vened,  and  the  case  remanded. 


MINNESOTA  SUPREME  COUBT. 


0.  W.  MILLER,  Appt,, 

V. 

<3RE£N  BAY,  WINONA  A  ST.  PAUL  R. 

CO..  Bapt, 


.mnn. J 


"^A  railroad  eomiMuiy  a49qniriiiflr  *  rlgjht 
of  'vrnjr*  aoqalree  it  for  railroad  purposes,  in 
the  manner  and  to  the  extent  that  riffhts  of  way 
•re  ortlinarllj  used  by  raUroad  oompauies^and 
.aa  the  public  interest  may  require.  And  as  it  is 
naaal  for  railroad  oompanies  to  let  other  com- 
panlee  into  the  common  use  of  tracks,  especially 
In  oil  lee  and  towns,  for  terminal  piirpoMS,  and 
as  tbe  public  interest  requires  that  they  may  do 
so.  Id  order  to  avoid  unnecessary  multiplication 
•of  tracks,  the  dolnsr  so  does  not  impose  an  addi- 
-tlonal  burden,  entitling  the  owner  of  the  land  to 
fnrUier  compensation. 

(November  20.  IflOU 

APPEAL  hy  plaintiff  from  a  Jndement  of 
the  District  Court  for  Winona  Couoty,  in 
favor  of  defendant  in  a  proceeding  brought  to 
•eDJoin  it  from  u^ing  a  railroad  in  the  street  in 
front  of  phiintiflTs  property,  unless  it  compen- 
^satetl  plaintiff  therefor.  Affirmed. 
Tlie  facts  are  stated  in  the  opinion. 
Meeere.  T»wney»  Smith  A  Tawney 
«Dd  Randall  A  Randall*  for  appellant: 

Id  view  of  the  fact  found  bv  the  trial  court 
Ibat  it  was  the  purpose  and  intention  of  the 
ffrantors  to  limit  tbe  right  to  tlie  operation  of 
-&e  Burlington  railroad,  and  to  release  and 
•diacbarge  only  such  damni^es  as  were  caused 
^tyy  tbe  operation  of  that  road,  ibis  court  should 
favor  that  oonfltruction  which  would  give  ef- 
fect to  that  intention,  if  it  can  do  so  without 
-▼lolating  any  of  the  express  terms  and  condi- 
-tiona  of  t  he  grant* 

DoniUhorpe  ▼.  Fremont,  B.  S  M.  V.  B,  Oo. 
ISO  Neb.  143. 

Tbe  term  for  which  tbe  defendant  has  ob- 
itained  tbe  right  to  use  this  tnick  in  the  opera- 
tion of  its  road  and  under  lis  own  charter,  is 
limit ed  to  a  short  period.  It  is  not  in  any 
sense  such  an  absolute  transfer  as  it  should  be 
-to  consiiiuie  it  an  assifi^ment,  or  to  constitute 
the  defendant  an  "ass^n." 

Oraig  ▼.  Summer»,  15  L.  R  A.  286,  47 
Minn.  189,  and  cases  cited;  Orat9  v.  Pennepl- 
9ania  R  Co.  41  Pa.  447;  Anderson's  Law  Diet. 
p.  82;  Tiedeman,  Real  Prop.  par.  182;  EiglU 
-x.  Saekett,  84  N.  Y.  451. 

^Ifeadnotes  by  OiLmXiAv,  C^  J. 

Nora.-^-The  above  ease  raises  a  question  which 
Js  somewhat  unusual,  we  think,  notwithstandinsr 
^he  numerous  instances  in  which  tt  miirbt  have 
been  raised.  Fbr  telefrraph  line  as  additional 
tmrden  <in  railniad,  see  American  IVleph.  ft  Teleg. 
<So.  ▼.  Bmlth  (Md.)  7  L.  B.  A.  BOO.  and  note. 

As  to  burden  of  new  railroad  constructed  on 
^annsed  poKion  of  rlirht  of  way,  see  Fort  Worth  ft 
8.  Q.  B.  On.  ▼•  JenntaigB  (Tez.)  8  L.  B.  A.  UO,  and 


If  tbe  condemning  company,  or  if  the  com- 
pany that  has  obtained  the  release  from  prop- 
erty owners,  abandons  any  part  of  tbe  ease- 
ment thus  obtained,  it  reverts  to  tbe  property 
owners,  and  when  that  part  which  has  been 
abandoned  is  sought  to  be  used  by  another 
company,  the  property  owner  is  entitled  to  ad- 
ditional compensation  for  the  subsequent  ap- 
propriation by  another  company  of  that  which 
has  been  abandoned  by  the  original  company. 

Fort  Worth  A  R  O.  R,  Co.  Y.  Jenniitg$,  8 
L.  R  A.  180.  7tf  Tex.  878;  doulhern  Pac  R 
Co,  V.  Reed,  41  Cal.  256. 

The  damages  to  be  awarded  in  such  proceed- 
ings, when  so  awarded  do  not  include  damages 
caused  by  the  operation  of  any  other  railroad 
upon  tbe  propertv  sought  to  be  condemned 
than  the  one  which  instituted  the  condemoa- 
tion  proceedings. 

When  the  property  was  subjected  to  this  ad- 
ditional servitude,  the  property  owner  would 
then  have  an  opportunity  to  recover  his  com- 
pensation therefor. 

Maltman  v.  Chicago,  M.  d  8t.  P.  R.  Co,  41 
111.  App.  229;  Papne  v.  Kamae  d  A,  V.  R  Co. 
46  Fed.  Hep.  547. 

The  requirement  of  the  statute  as  to  the  de- 
scription of  the  use  for  which  the  property  is 
sought  to  be  condemned  cannot  be  disregarded. 

RiddeU  y.  Avimdi  Canon  T<M  Road  Co,  S 
Colo.  280;  Beck  ▼.  tiehool  Diet,  No.  f  of  Busex, 
49  Mich.  551;  Darlington  v.  United  States,  82 
Pa.  882,  22  Am.  Rep.  766;  WtUiams  v.  Hart- 
ford dN.  H,  R.  Co,  18  Conn.  897. 

The  description  in  the.  petition  of  the  use  to 
which  it  is  proposed  to  subject  the  property, 
viz.,  the  operation  of  the  road  seeking  to  take 
the  land  is  part  of  a  pleading,  and  should  bo 
construed  like  other  pleadings,  most  suongly 
against  tbe  pleader. 

1  Chitty,  Pt.  261,  and  cases  cited. 

A  mere  change  in  the  grade  of  a  railroad 
that  causes  additional  damages  Is  a  ground  for 
recovery  of  such  damages. 

McCormiek  v.  Kansas  Citj/,  8t,  J,  d  C.  B. 
R.  Co.  57  Mo.  483;  Kansas  City  ^  E,  R  Co. 
V.  Kregelo,  82  Kan.  608;  HiU  v.  Mohawk  d  H, 
R,  Co.  7  N.  Y.  152;  Wabash,  St.  L.  d  P.  R.Co. 
y.  McDougaU,  118  HI  229, 1  L.  R  A.  207, 126 
III.  Ill;  Mills,  Em.  Dom.  219. 

It  is  conclusively  presumed,  after  Judgment, 
that  it  embraced  all  damages  of  every  kind 
naturally  consequent  to  the  taking;  for,  in 
Judgment  of  law,  all  such  were  foreseen  and 
compensated.  Still  this  does  not  preclude  a 
fresh  demand  if  the  plan  of  the  public  work  is 
changed  after  the  assessment,  so  as  to  make 
the  Sect  of  the  appropriation  more  injurious. 

Sutherland,  Damages,  2d  ed.  g  1090,  citing 
Bond  V.  Neyley,  58  Pa.  887;  Carpenter  v, 
EaUon  d  A.  R.  Co.  26  N.  J.  Eq.  168:  Wabaeh, 
8t,  L,  d  P,  R  Co.  V.  MeDovgatl,  supra. 

The  propertjF  owner  ia  entitled,  in  tlie  ab- 
sence of  asything  showing  how  the  road  is  to 
be  constructed  or  used,  to  such  damages  as  it 
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is  reasoDably  probable  will  ensue  from  the 
construction  and  operation  of  the  road. 

Ohieago,  B.  d  Hr.  R.  Co.  y.  Botman,  122  lU. 
595. 

Meatrs.  Greene  A  Vromaiiv  for  respond- 
ent: 

A  conveyance  and  release  like  this  one  has 
precisely  the  same  force  and  eflTect  upon  the 
I  ights  of  the  parties  as  a  condemnation  and  as- 
sessment under  the  statute. 

Oliieago,  R  2.  d  P.  B.  Go.  ▼.  Smith,  111  HI 

068;  Lewis,  Em.  Dom.  gg  298,  294;  Norrii  v. 

Vermont  Cent.  R.  Co.  28  Vt.  98;   ConuoeU  v. 

i^ngjUld  dtKW.B,  Co,  81  111.  282;  McCart/y 

y.  8t.  Paul,  M.AM.B  Co.  81  Minn.  278. 

In  condemnation  proceedings  the  damaf^es 
are  to  be  assessed  once  for  all,  and  when  once 
assessed  they  include  all  the  injuries  resulting, 
for  all  time  to  come,  from  the  particular  appro- 
priation, and  from  the  construction  and  oper- 
ation of  the  road  in  a  reasonable  and  proper 
manner. 

Van  Behoiek  y.  Ddawa/re  d  R  Canal  Co,  20 
N.  J.  L.  249;  Bockford,  B.  I.  dSi.  L.  B .Co.  y. 
McKinleu,  64  HI.  888;  Barnes  y.  Michigan  Air 
Line  Boilway,  65  Mich.  251;  7>renUm  Water 
Power  Co.  y.  Chambere,  18  N.  J.  Eq.  199;  Mo- 
Carty  y.  St.  Paul,  M.  dk  M.  R  Co.  81  Minn. 
278;  NeuieU  ▼.  Minneapolia,  L.  d  M.  B.  Co.  85 
Minn.  112,  59  Am.  Rep.  808;  Eifett  v.  StiU- 
water  Street  B.  Co.  58  Minn.  68;  Young's  Com- 
pilation of  Minn.  Statute,  Vol.  L,  pp.  872, 878; 
Vol.  n.,  p.  805. 

The  parties  are  presumed  to  have  had  In 
contemplation  not  only  the  damages  arising 
from  the  construction  of  the  road  by  the  Bur- 
llnffton  company  and  the  operation  of  its  trains, 
and  the  noise,  Jar,  dust,  smoke  and  other  dis- 
agreeable features  attending  such  operation, 
but,  also,  all  damages  which  might  spring 
from  the  legitimate  and  proper  exercise  of  all 
rights,  powers,  and  privileges  in  respect  to  the 
right  of  way,  whatever  they  may  be,  then  pos- 
sessed by  toe  Burlington  company  under  the 
law. 

P&ntiae  y.  Carter,  82  Mich.  172;  Bailey  y. 
Wobum,  126  Mass.  416;  Bamee  y.  Michigan 
Air  Line  Bailway,  mtpra;  Western  V.  Teteg, 
Co.  v.  Rich,  19  Ran.  517, 27  Am.  Rep.  159. 

Among  the  rights  thus  possessed  is  the  right 
to  mortgage,  sell,  or  lease  its  track  and  property 
in  whole  or  in  part  to  be  used  exclusively  by 
the  grantee  or  lessee,  or  in  conjunction  with 
the  grantor  or  lessor. 

Chicago,  B.  I  A  P.  R  Co.  y.  Smith,  111  111. 
862;  Minneapolis  dt  St.  L.  R  Co.  v.  St.  Paul, 
M.  d  M.  B.  Co.  85  Minn.  277. 

The  grant  of  a  thing,  or  of  a  right,  carries 
with  it  whatever  is  necessary  for  the  fullest  en- 
joyment of  the  same. 

Atkins  V.  Bordman,  2  Met.  457;  Johnson  v. 
Jordan,  Id.  284,  87  Am.  Dec.  85;  I^ewlpswieh 
W.  L.  Factory  v.  Batehdder,  8  N.  H.  190,  14 
Am.  Dec  846;  Badden  v.  Sfumtz,  15  111.  581; 
Fiteh  V.  Johnson,  104  Dl.  121. 

The  Joint  use  of  terminals  b^  several  railroad 
companies,  under  leases,  is  universal,  especially 
in  the  larger  cities.  The  exercise  of  it  is  im- 
portant and  valuable,  not  only  to  the  company 
owning  the  terminal  privileges,  but  also  to  the 
lessee  companies,  and,  for  many  and  obvious 
reasons,  its  exercise  subserves  the  public  in- 
terests in  the  highest  degree. 

26  L.  R.  A. 


Pence  y.  St.  P^ul,  M.dM.R  Co.  28Miaiw 
488. 

So  long  as  the  use  is  not  changed  it  is  imma^ 
terial  to  the  owner  of  the  property  taken,  by^ 
whom  the  right  is  exercisea,  as  all  such  rights- 
emanate  from  the  state,  and  corporations  and 
individuals  are  but  its  agents  to  effect  a  pub- 
lic object. 

CroUey  v.  Minneapolis  d  St.  L.  B.  Co.  9> 
Minn.  541;  Penee  y.  St.  Paul,  M.dMR  Co. 
supra. 

Suppose  the  defendant  was  using  this  track 
without  the  consent,  and  even  against  the* 
wishes  of  the  Burlington  company,  and  was  &. 
trespasser,  in  fact,  upon  the  righu  of  that  com- 
pany; bow  would  that  concern  the  plaintiff r* 
The  Burlington  company  would  have  its  ac- 
tion, and  the  state,  also,  perhaps;  but  how  cai^ 
that  fact  confer  any  right  of  action  upon  the- 
plaintifl? 

Newdt  y.  Minneapolis,  L.  d  M.  R  Co.  9S^ 
Minn.  112,  59  Am.  Rep.  808;  Minneapolis  d^ 
St.  L.RCo.r.  St.  Paul,  M.  d  M.  R  Go.  21^ 
Minn.  265;  Cliicago,  B.  d  Q.  B.  Co.  y.  Lewis, 
58  Iowa,  118;  EhrmanY.  Union  CenL  Life  Ins. 
Co.  85  Ohio  St.  887;  Baker  y.  Northwetiern- 
Guaranty  Loan  Co.  86  Minn.  187;  Bast  Nor- 
way Lake  Norwegian  EcangHieal   Lutheram^ 
Church  Trustees  v.   FroUlie,  87  Minn.  450;. 
Morawetz,  Priv.  Corp.  §  117. 

The  execution  of  the  lease  in  question  hae^ 
not  worked  an  abandon  men  t^m?  tanto. 

CroUey  v.  Minneapolis  d  St.  L*  B.  Co.  ««- 
pra. 

Mr,  Thomae  Simpson  also  for  respond- 
ent. 

GllflllaA*  Ch.  J.,  delivered  the  opinloib 
of  the  court : 

September  26,  1889,  the  plaintiff  and  hia^ 
wife,  in  consideration  of  $450,  granted,  by 
deed,  to  the  Chicago,  Burlington  &  Northers. 
Railroad   Company,  "  its  successors  and  as- 
signs, the  right  to  build,  maintain,  and  per- 
petually operate  its  railroad  track  or  tracks- 
and  telegraph  line,  as  now  located,  over, 
upon,  and  alonir  Second  street,**  in  Winona, 
opposite  a  certain  lot  owned  by  them,  and 
thereby  "released  and  discharged  said  gran- 
tee, its  successors  and  assigns,  from  any  and 
all  damages,  special  or  otherwise,  heretofors- 
or  hereafter  sustained  by  said  grantors  by 
reason  of  the  construction,  maintenance,  and 
operation  of  said  railroad  and  telegraph  line 
on  said  street  opposite  to  the  lands  afore- 
said. "    In  1891  that  company  granted  to  the 
defendant  the  right  to  use,  in  common  with 
itself,  for  one  year,  at  an  agreed  rental.  Its . 
tracks,  depot,  and   warehouses  in  Winona ;. 
the  former  company  to  have  the^neral  con- 
trol, management,  and  supervision  of  such 
depot,  tracks,  railways,  and  appurtenances. 
To  recover  damages  for  running  its  trains, 
under  this  arrangement,  alone  Second  street, 
in  front  of  his  lot,  and  interfering  with  his 
enjoyment  of  the  lot,  plaintiff  bringa  this 
action. 

It  is  manifest,  the  purpose  of  the  grant  from 
plaintiff  to  the  Chicago,  Burlington  <&  North- 
ern Company  was  to  avoid  condemnatioa 
proceedings  to  acauire  the  rights  granted  to  - 
it.    It  must  be  taken  to  have  vested  those  • 
rights  in  the  company  as  fully  as  it  oould-^ 
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Slave  acquired  them  by  coDdemnation.  It 
acquired  the  right,  as  against  plaintiff,  to 
lay  and  use  the  tracks,  for  railroad  purposes 

(a  public  use),  in  the  manner  and  to  the  ex- 
lent  tliat  such  tracks  are  ordinarily  used  by 
Tailroad  companies,  and  as  the  public  inter- 
-^st  may  require  them  to  be  usea.  We  need 
not  say  that  in  order  to  avoid  unnecessary 
multiplication  of  tracks  in  cities  and  towns, 
-especially  of  tracks  leading  to  and  from 
depots  and  warehouses,  the  public  interest 
requires  that  railroad  companies  should  have 
the  right  to  let  each  other  into  the  use  of  such 
tracks.  The  joint  use  of  such  tracks  has  been 
customary.  We  think  it  was  in  view  of  the 
public  interest  in  such  cases,  and  of  such 
.custom,  that  in  the  Act  of  1879  (chap.  80, 
%  1),  authorizing  any  railroad  company  to 

acquire  by  purcliase  or  condemnation  all 
necessary  roadways,  spur  and  side  tracks. 
Tights  of  way,  depot  grounds,  yards,  grounds 
for  machine  shops,  warehouses,  elevators, 
depots,  station  houses,"  **  as  may  be  necessary 
•or  convenient  for  the  full  enjoyment,  use, 
and  operation  of  its  road,"  is  the  clause, 
'*and  may  make  with  any  railroad  company 
such  arrangement  for  the  use  of  any  portion 
of  its  tracks  and  roadbeds  as  it  may  deem 
necessary."  As  the  rights  of  the  Chicago, 
Burlington  &  Northern  were  acquired  subse- 
-quent  to  that  act,  the  act  might  be  taken  as 
•a  measure,  in  respect  to  the  point  in  contro- 
versy, of  the  rights  thus  acquired,  and  so  to 
•determine  the  case.  JPsnce  v.  8t,  Paul,  M, 
<e  M.  R,  Go.  28  Minn.  488.  But  without 
legard  to  that  act,  or  to  the  time  when  a 
failroad  company   may  have  acquired  an 


unrestricted  right  of  way,  either  by  purchase 
or  condemnation,  the  right  was  acquired  for 
such  use  (for  railroad  purposes)  as  is  cus- 
tomary, and  as  the  public  interest  may  at 
any  time  require  during  Uie  continuance  of 
the  right.  There  are  probably  instances 
where  the  amount  of  use  of  a  right  of  way 
has  increased  twenty  fold  of  what  was  antici- 
pated at  the  time  of  acquiring  the  right. 
Such  increase  has  usually  been  largely  due 
to  connections  and  consolidations  for  run- 
ning of  trains,  bringing  into  continuous  linea 
of  great  length,  short  lines ;  detached  lines 
ending  in  the  air ;  lines  of  only  local  benefit. 
The  public  policy  of  the  state,  as  shown  by 
its  legislation,  has  always  been  to  encourage 
such  connections  and  consolidations,  except 
of  competing  or  parallel  lines.  But  when 
the  right  of^way  was  acquired,  whether  by 
purchase  or  condemnation,  it  was  acquired 
with  reference  to  the  business  of  conducting 
railroads,  and  to  the  manner  in  which  that 
business  is  and  always  has  been  cairied  on. 
The  increased  use  imposed  no  greater  burden 
than  was  contemplated  when  the  right  of 
way  was  acquired.  MinneapolU  d  8t.  L.  R. 
Co.  y.  8t.  Paul,  M,  d  M.  R.  Co.,  35  Minn. 
265. 

The  grant  by  plaintiff  to  the  Chicago, 
Burlipgton  &  Northern  must  be  held,  in 
law,  to  have  been  in  contemplation  of  the 
fact  that  railroad  companies  do,  and  that 
the  public  interests  require  that  they  may, 
let  other  companies  into  the  use  ox  their 
tracks,  especially  at  terminals. 

Judgment  affirmed. 


NEBRASKA  SUPREME  COURT. 


John  8.  BISHOP,  Hff.  in  Eir., 

V. 

William  MIDDLETON  ei  al. 


U. 


.Heb. 


.) 


*1.  It  is  unneeessaiT'  to  plead  what  the 
iaw  presumes.  Therefore,  a  pleading  which 
mvefs  facts  from  which  the  law  presumes  an- 
otber  fact  sufficiently  pleads  that  other  fact. 

IB.  Asat^nmenta  of  error  sot  apeeifl- 
ealljr  called  to  the  attentioo  of  the  court 
t>7  brief  or  argument  will  he  deemed  waived,  al- 
though a  party.  In  his  brief,  states  generally  that 
he  does  not  desire  to  waive  any  asBlfrnment. 

8*  The  dedeioii  in  Singer  Bffjp.  Co.  t. 
nemiii^  (Neb.),  88  L.  B.  A.  210,  in  regard  to  the 
validity  of  the  act  to  provide  for  the  better  pro- 
tection of  the  earnings  of  laborers,  servants,  and 
other  employ^  of  corporations,  firms,  and  indl- 

Headnotes  by  iBTnrn,  GL 

-  -  — ■ 

NoTB.— The  present  case,  following  Singer  Mfg. 
"Go.  V.  Fleming  (Neb.)  28  L.  U.  A.  210,  decides  in  ad- 
dition as  to  the  effect  of  (the  statute  in  respect  to 
prior  debts,  and  determines  what  are  meant  by 
^^corporations  engaged  In  interstate  business.** 
fieenoCe  to  Illinois  Cent.  B.  Go.  v.  Smith  (Miss.)  19 
I.  B.  A.  977,  respecting  the  protection  of  nonresi- 
dents from  gamlshmeot,  iocludlng  the  subject  of 
•aetions  for  loss  of  exemption  by  such  garnishment^ 

^L.a  A. 


▼Iduali  engaged  in  interstate  bu8tnf!ss'(Code  Olr. 
Proo.  •  631),  followed  and  reaffirmed. 

4*  The  term  in  the  title  of  that  act,  **cor- 
poratloDB  engaged  In  the  interstate  business,** 
construed  with  reference  to  the  object  of  the 
act,  means  a  corporation  doing  business  and  em- 
ploying men  in  this  state,  and  having  in  another 
slate  such  a  situs  as  to  permit  of  its  being  reached 
by  process  of  garnishment  there. 

6-  The  act  referred  to  applies  to  a  case 
where  the  debt  was  incurred  before  the  passage 
of  the  act,  and  was  assigned  in  good  faith  to  a 
third  persoQ  after  Its  passage,  but  where  such 
third  person  thereafter  again  assigned  it  for  the 
purpose  of  evading  the  exemption  laws  of  this 
state. 

6*  An  aaeifiimeiit  for  the  pnrpoee  of 
evtLding  the  effect  of  our  exemptioii 
laws  was  unlawful  before,  as  well  as  after,  the 
passage  of  the  act,  and  the  act  affects  only  the 
remedy.  Its  application  to  the  case  of  debts  In- 
ouned  prior  to  its  passage  does  not,  therefore, 
impair  the  obligations  of  contracts. 

7«  ETidenoe  examined*  and  held  sufficient 
to  sustain  the  verdict. 

(December  4, 1804.) 

ERROR  to  the  District  Court  for  Lancaster 
County,  to  review  a  Judgment  in  favor  of 
the  plaintiff  in  an  aclioa  brought  to  recover  a 
sum  which  defendants    had  collected   from 


See  also  46  L.  R.  A.  860. 
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plaio tiff's  employer  in  alleged  violatioD  of  the 
provisions  of  the  exeroptioii  laws.    Afflrmed. 

The  facts  are  stated  in  the  commissloDer's 
opinion. 

Mr.  John  8.  Bishop*  plaintiff  in  error,  in 
propria  persona: 

The  evidence  shows  Bishop  sold  the  account 
in  Iowa.  To  support  an  action  the  act  must 
have  been  wrongful  or  punishable,  where  it 
took  place  (in  Iowa)  and  whatever  would  be 
a  good  defense  to  the  action  if  brought  there, 
must  be  a  good  defense  here  and  everywhere. 

Cooley,  Torts,  2d  ed.  552,  and  cases  cited; 
Bishop,  Noo-Cont.  L.  §§  1280,  1281. 

Where  the  body  of  the  act  is  broader  than 
its  title,  the  court  below  should  have  considered 
the  portion  of  the  act  in  excess  of  the  title  void 
and  so  should  have  limited  in  its  instructions 
by  using  the  word  "interstate,"  and  not  doing 
80  was  error. 

JHessenger  v.  State,  25  Neb.  674. 

The  act  took  effect  March  29,  1889,  and  can 
only  be  applied  to  contracts  made  since  that 
time. 

Auffm*ordty,  Basin,  102  U.  8.  620,  26  L.  ed. 
262. 

The  act  provides  a  penalty  and  defines  a 
crime  which  are  not  expressed  nor  is  attention 
thereto  called  in  the  title.  "The  title  of  an 
act  must  express  the  subject  of  the  bill.** 

Ives  V.  I^orris,  18  Neb.  252. 

It  extends  the  criminal  and  penal  laws  of 
Nebraska  over  Iowa,  to  wit:  It  makes  the  sell- 
ing of  a  certain  account  or  the  prosecution  of 
a  suit  in  Iowa  unlawful,  which  by  the  lawi  of 
Iowa  is  lawful. 

Burlington  db  M,  B,  B.  Go,  ▼.  Thompson,  81 
Kan.  180,  47  Am.  Rep.  497;  Slack  v.  6tbbs,  14 
Vt.  864 

It  impairs  the  obligation  of  the  contract 
right  possessed  by  Latta  in  the  account  as- 
signed to  Bishop  in  this:  Before  the  passage 
of  the  act  there  was  no  penalty  attached  to 
selling  the  claim  or  suing  upon  it  in  Iowa, 
after  its  passage  there  was.  Hence  the  act 
diminished  the  value  of  the  claim  by  making 
it  more  ditticult  to  collect. 

Oatman  v.  Bond,  15  Wis.  22;  Homestead 
Cases,  22  Gratt.  266,  12  Am.  Rep.  515;  Ptant- 
ers  Bank  of  Mississippi  ▼.  Sharp,  47  U.  S.  0 
How.  301,  12  L.  ed.  447. 

It  is  not  a  question  of  how  much  the  obliga- 
tion has  been  impaired,  or  the  remedy  made 
more  diflScult,  or  the  value  diminished. 

Qreen  ▼.  BiddXe,  21  U.  8.  8  Wheat.  1,  5  L. 
ed.  547;  Commercial  Bank  of  Manchester  ▼. 
State,  4  Smedes  &  M.  507. 

The  remedies  for  a  collection  of  a  debt  are 
essential  parts  of  the  contract  of  indebtedness. 

Bees  V.  Watcrtown,  86  U.  8.  107,  22  L.  ed. 
72;  Memphis^.  United  States,  97  U.  S.  298,24 
L.  ed.  920. 

The  contrnct  was  mature  and  in  force  on 
April  11.  1888,  the  act  sued  under  was  passed 
and  took  effect  March  29.  1889. 

Chicago,  B.  d  Q.  B.  Co,  v.  Moore,  81  Neb. 
629;  Albrecht  v.  Treitsehke,  17  Neb.  205;  Con- 
ic^ V.  CJiilcote,  25  Ohio  St.  820. 

The  statute  is  partial.  It  applies  to  one  class 
only,  not  to  employes  of  all  corporations,  etc., 
but  one  class  only,  i.  e.,  doing  an  interstate 
business.  ' 

Atchison  Alf.R  Oo.  ▼.  Baty,  6  Neb.  46,  29 
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Am.  Hep.  856;  MiOett  ▼.  P&>pk,  117  EL  30^,. 
57  Am.  Rep.  869. 

The  Iowa  Judgment  was  a  complete  defense. 
It  is  conclusive  and  an  estoppel  upon  Middle- 
ton  who  appeared  personally  in  that  action. 

Where  a  citizen  of  Massachusetts  goes  to* 
New  York  for  the  purpose  of  evading  a  statute 
of  his  own  state,  and  by  attacbmeni  obtains  a> 
lien  on  personal  property  of  a  debtor  that 
would  not  t)e  liable  to  such  lien  in  Massachu- 
setts, the  debtor  is  remediless,  unless  the  cred- 
itor can  be  restrained  by  an  injunction  in 
personam  from  proceeding  further  in  the  New 
York  courts. 

Cole  V.  Cunningham,  188  U.  8.  107,  83  U 
ed.  588. 

A  state  court  can,  by  the  extraordinary  power 
of  injunction,  restrain  citizens  of  its  own  state 
from  prosecuting  an  action  in  the  courts  of  a 
foreign  state  where  some  advantage  of  remedy 
is  sought  to  be  obtained. 

Story,  Eq.  Jur.  §  899;  Story,  Const.  L. 
§^  1808,  etseq.;  1  Hieh,  Inj.  ^  106;  Snook  v. 
Sneteer,  25  Ohio  St.  516;  Moore  ▼.  Ohicaao,  B, 
L  d  P.  B.  Co,  48  Iowa,  885;  Wiison  v.  Josiph, 
107  Ind.  490;  Zimmerman  v.  P^anke,  84  Kiou 
650;  Keyser  v.  Bice,  47  Md.  203,  28  Am.  Kep. 
448;  Gvillander  y.  HowU,  85  N.  T.  657;^ 
Great  Falls  Mfg,  Oo,  ▼.  Wor§ter,  28  N.  H.  462;. 
Chnfee  v.  Quidnick  O?.  18  R  L  442;  Dehon  ▼. 
Foster,  4  Allen,  545;  Lawrence  v.  Bate/teller^ 
IHl  Mass.  504;  Pickett  ▼.  Ferguson,  45  Ark. 
177,  55  Am.  "Rep.  545;  Engel  y.  Scheuermann 
40  Ga.  206. 

A  state  cannot  give  a  debtor  whose  wages, 
exempt  to  him  at  home,  have  been  by  the  court 
of  the  sister  state  applied  to  pay  his  honest 
debt  due  to  a  creditor  who  is  a  citizen  of  ih& 
same  state,  any  damages  for  the  deprivation  of 
his  right  of  exemption  nor  allow  the  debtor  to- 
recover  back  from  this  creditor  the  amount  so- 
taken  and  applied. 

Vppinghouse  ▼.  Mundel,  103  Ind.  288;  Mor- 
gan v.  Jseoille,  74  Pa.  58;  Weeks,  Damnum^ 
Absque  Injuria,  12. 

Messrs.  w.  P.  Hall  and  H.  F.  Rose,  for 
defendants  in  error: 

Where  a  creditor  procures  the  exempt  wages- 
due  a  laborer  to  be  taken  by  garnishee  process 
and  applied  to  the  payment  of  his  judgment,  a 
cause  of  action  arises  in  favor  of  the  judgment 
debtor  against  the  creditor  for  the  amount  of 
such  wages  wrongfully  appropriated,  unless 
the  right  of  exemption  is  waived  by  the  debtor. 

Albreefit  y.  Treitschke,  17  Neb.  205. 

If  exempt  property  is  seized  and  applied  to 
the  payment  of  a  judgment  the  owner  may^ 
have  his  action  against  the  wrongdoer. 

HasweU  y.  Parsons,  15  Oal.  266,  76  Am.  Dea 
480;  Phillips  y.  Hunter,  2  H.  Bl.  402;  Albrteht 
v.  Treitschke,  supra. 

The  statute  providing  for  exemption  of  labor- 
ers' wages  {%  581  a.  Code),  presumes  that  the 
family  of  a  person  in  the  employ  of  another  is 
usually  dependent  on  such  person  for  support. 

Wright  v.  Chicago,  B.  A  Q.  B.  Co.  19  Neb. 
182,  56  Am.  Bep.  747. 

Avaricious  hands  have  in  almost  every  con- 
ceivable manner  attempted  to  wrest  this  secur- 
ity from  the  family,  but  this  court  has  repeat- 
edly and  uniformly  held  that  such  wages  ar» 
absolutely  exempt. 
I     AWreM  v.  Treitschke,  and  Wright  v.  (Meag^^ 
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B.  dt  Q.  B.  Oo,  Bvpra;  Union  Pae.  B.  Co,  ▼. 
SiMnn,  82  Neb.  751;  Snuder  ▼.  Brune,  Id. 
189. 

Irvinet  0.,  tied  the  following  opinion : 
In  1888  Middleton  Was  indebted  to  the  de- 
fendant in  error  Dr.  Latta  in  the  sum  of  $91 
for  professional  services.  The  plaintiff  in 
error.  Bishop,  was  an  attorney -at- law,  and 
in  November,  1888,  the  account  was  placed 
in  his  hands  for  collection.  The  Legislature 
of  1889  passed  an  act  entitled  "An  act  to 
provide  for  the  better  protection  of  the  earn- 
ings of  laborers,  servants,  and  other  em- 
ployees of  corporations,  firms,  or  individuals 
engaged  in  interstate  business."  This  act 
appears  as  sections  SSlc-CSlf,  Code  Civ. 
Proc.,  and  is  quoted  at  large  in  the  opinion 
in  Singer  Mfg.  €h.  ▼.  FUmtng  (Neb. )  28  L. 
R.  A.  210.  After  this  act  took  effect,  and 
on  November  11,  1889,  Dr.  Latta  assigned 
this  account  to  Bishop,  who  assigned  it  later 
to  one  West,  an  attomey-at-law  practicing 
in  Council  Bluffs,  Iowa.  West  assigned  it 
to  one  Tucker,  and,  as  attorney  for  Tucker 
began  suit  in  Iowa,  aided  bv  attachment. 
Middleton  was  then  employ eo  by  the  Chi- 
cago, Burlington  &  Qui ncy  Railroad  Com- 
pany, and  was  working  at  Holdrege,  in  this 
state.  The  ral  troad  company  was  gam  1  shed, 
and  wages  earned  by  Middleton  within  sixty 
days  were  seized,  and  applied  to  the  satis- 
faction of  the  Judgment  which  was  finally 
rendered  in  the  case  bv  the  Iowa  court. 
Middleton  was  the  head  of  a  family,  and 
there  is  no  doubt  that  the  wages  so  seized 
were  exempt  under  the  laws  of  Nebraska. 
One  hundred  and  fourteen  dollars  and  sev- 
enty-eight  cents  was  the  sum  so  seized  and 
applied  to  the  payment  of  the  judgment. 
Middleton  then  brought  his  suit  against 
Bishop  and  Latta  to  recover  back  the  sum 
80  seized,  together  with  his  expenses,  alleg- 
ing that  the  assignment  from  Latta  to  Bishop 
was  for  the  purpose  of  avoiding  the  law  of 
Nebraska  concerning  exemptions.  There 
was  a  trial  to  a  jury,  and  a  verdict  and  judg- 
ment in  favor  of  Middleton,  a(^ainst  Bishop, 
for  $103.74.  The  Jury  found  m  favor  of  the 
defendant  Latta.  There  is  no  averment  in 
the  petition  that  the  assignment  from  Bishop 
to  West  was  for  the  purpose  of  avoiding  the 
effect  of  the  exemption  laws  of  this  state, 
but  the  petition  avers  that  a  suit  was  insti- 
tated  in  Iowa;  that  service  of  garnishment 
summons  was  made  to  seize  exempt  wages 
of  Middleton, ~and  under  section  68I0  of  the 
Code  of  Civil  Procedure,  being  section  8  of 
the  Act  referred  to,  this  constitutes  prima 
facie  evidence  of  an  evasion  of  the  laws  of 
Nebraska,  and  the  facts  alleged  raise  a  legal 
presumption  of  such  evasion.  It  is  not  nec- 
essary to  plead  what  the  law  presumes,  and, 
the  facts  being  pleaded  which  raised  this 
presumption,  it  was  unnecessary  to  plead  ex- 
pressly the  unlawful  intent.  To  reverse  the 
judgment  so  rendered  against  him.  Bishop 
prosecutes  error. 

Several  assignments  of  error  will  not  be 
noticed  for  the  reason  that  they  are  not  re- 
ferred to  in  the  briefs,  and  must  therefore 
be  deemed  waived.  It  is  true  that  the  plain- 
tiff in  error  says  in  his  brief  that  he  does 
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not  wish  to  waive  the  assignments  not  no- 
ticed therein.     But  the  reason  of  the  rule 
whereunder  such  assignments  are  treated  as* 
waived  is  not  merely  an  inference  as  to  the- 
intention  of  the  plaintiff  in  error.     This- 
court  has  a  right  to  require,  and  does  re- 
quire, not  only  that  alleged  errors  shall  be 
specifically  assigned,  but  that  counsel,  in< 
argument  or  in  the  briefs,  shall  point  out  in.- 
what  respects  the  ruling  complained  of  is- 
erroneous.    Where  one  assigns  ffeuerally  that 
there  was  error  in  a  certain  ruling,  he  must, 
by  ar^ment  orally,  or  in  kis  brief,  indicate- 
wherein  the  error  lies;  and  this  court  will- 
not,  in  the  absence  of  such  indication,  un- 
dertake to  investigate  and  discover  such  er- 
ror. 

Many  of  the  points  urged  in  argument 
have,  since  the  submission  of  this  case,  been* 
considered  and  decided  in  the  case  of  Singer- 
Mfg.  Oo.  V.  Fleming,  eupra.    In  fact,  it  may 
be  stated  that  this  case  presents  every  ques- 
tion presented  in  that,  except  the  one  covered 
by  the  fifth  point  of  the  syllabus  in  the 
former  case.    It  is  unnecessarv  to  rest-ate  or 
rediscuss  these  questions.    The  decision  ii^ 
Singer  Mfg.  Co.  v.   Fleming,  so  far  as  it  is- 
applicable  here,  is  adhered  to. 

It  is  urged  that  the  verdict  Is  not  sustained 
by  the  evidence  for  the  reason  that  there  is- 
no  evidence  tending  to  prove  that  the  sale 
of  the  account  b^  Bishop  to  West  was  for  the 
purpose  of  avoiding  the  effect  of  the  laws- 
of  this  state ;  that  there  is  no  evidence  that 
Bishop  aided  or  counseled  a  violation  of  the 
act  in  question,  or  that  he  caused  to  bo  done 
any  of  the  acts  made  prima  facie  evidence 
of  an  evasion  of  our  law.    The  evidence  does- 
show  that  Bishop  assigned  the  account  to> 
West;  that  West  resided  in  Iowa,  and  was 
there  practicing  law;  that  West  assigned  to 
Tucker ;  that  Tucker,  through  West,  as  his 
attorney,  began  suit  in  Iowa,  aided  by  at- 
tachment; that  the  railroad  company  was 
garnished ;  and  that  the  wases  of  Midaleton, 
exempt  under  the  laws  of  Nebraska,  were 
seized  by  that  process.     Section  8  of  the  Act 
in  question  provides  that  proof  of  the  insti- 
tution of  a  suit  or  service  of  garnishment 
summons  by  anv  person,  firm,  or  individual 
in  any  court  of  anv  state  or  territory  other 
than  this  state,  or  in  this  state,  to  seize  by 
process  of  garnishment  any  of  the  wages  of 
the  persons  defined  in  section  1  of  the  Act, 
shall  be  deemed  prima  facie  evidence  of  an 
evasion  of  the  laws  of  the  state  of  Nebraska, 
and  a  breach  of  the  provisions  of  the  act  on 
the  part  of  the  creditor  or  resident  in  Ne- 
braska causing  the  same  to  be  done.     The 
evidence  was  therefore  ample  to  make  a  prima» 
facie  case  asrainst  Bishop,  unless  the  act  re- 

Suires  affirmative  proof  that  the  resident  of 
febraska  caused  the  institution  of  the  suit, 
and  unless  there  is  an  absence  of  such  proof. 
Bishop  testified  that  he  did  not  assign  the 
account  to  West  for  the  purpose  of  evading 
our  laws,  and  that  nothing  was  said  in  re- 
gard to  the  institution  of  any  proceedines. 
But  it  appears  that  West  was  informed  oy 
Bishop  of  Middleton 's  employment ;  that  the- 
negotfations  referred,  not  to  this  claim  alone, 
but  to  others  also.     It  does  not  appear  that. 
West  knew  Middleton,  or  had  any  informa- 
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^ion  as  to  his  financial  responsibility.  Mid- 
•dloton  resided  at  a  distance.  Bishop  had 
for  more  than  a  year  been  endeavoring  to 
•4;ollect  the  account  in  this  state.  From  these 
facts,  and  from  those  already  stated,  we  think 
the  jury  was  justified  in  inferring  that  the 
assignment  was  with  the  contemplation  of 
collecting  the  account  by  such  proceedings, 
and  for  tne  purpose  of  evading  the  effect  of 
•our  exemption  laws.  80  that  if  it  be  neces- 
sary to  show,  in  addition  to  the  facts  raising 
the  presumption  referred  to  in  section  8,  that 
the  defendant  caused  the  performance  of  any 
such  acts,  we  think  there  was  sufiScient  evi- 
dence to  show  that  fact. 

It  is  further  urged  that  the  verdict  is  con- 
trary to  the  evidence,  because  Bishop  sold 
the  account  in  Iowa.     It  was  said  in  Singer 
Mfg.  Co.  V.  Fleming  that  the  gist  of  the  ac- 
tion lies  in  the  unlawful  seizure  of  the 
-debtor's  property  in  this  state,  but  it  is  not 
necessary  to  here  decide  whether  liability 
420uld  be  evaded  by  the  creditor's  going  to 
Iowa,  and  there  transferring  the  account. 
The  evidence  shows  that  the  negotiations 
for  the  sale  were  begun  in  Council  Bluffs, 
but  that  they  were  consummated  by  corres- 

Sondence  by  mail  between  Bishop  and  West, 
lishop  then  residing  and  being  in  Nebraska. 
His  acts  were  committed  here. 

By  one  of  the  instructions  the  Jury  was 
told  that,  in  order  that  the  plaintiff  should 
recover,  the  jury  must  find,  among  other 
things,  that  he  was  a  laborer,  servant,  clerk, 

•or  ower  employ^  of  a  corporation,  firm,  or 
individual  in  this  state,    it  is  claimed  that 

this  instruction  was  erroneous  because  the 
title  of  the  act  includes  only  employes  of 

•corporations,  firms,  or  individuals  engaged 
in  interstate  business.  The  instruction 
should  have  been  so  qualified,  in  order  to 
be  exact,  but  the  uncontradicted  evidence 
showed  that  Middleton  was  an  employ^  of 
a  corporation  in  some  places  desigiiated  as 
the  Chicago,  Burlington  &  Quincy  Railroad 

■Companv,  and  in  others  as  the  Burlington  & 
Missouri  Railroad  Company  in  Nebraska; 
that  the  latter  company  was  originally  in- 
corporated to  build  and  operate  a  line  of 
railroad  whose  termini  were  fixed  within 
this  state,  but  that  it  was  afterwards  con- 
solidated with  the  Chicago.  Burlington  & 
Quincy  Railroad  Company,  an  Illinois  cor- 
poration, which  had  become,  under  the  laws 
of  Illinois  and  Iowa,  Uie  owner  of  the  prop- 
erty and  franchises  of  the  Burlington  &  Mis- 
souri Railroad  Company  of  Iowa.  The  ar- 
ticles of  consolidation  show  that  the  railroads 
of  the  parties  thereto  connected  at  the  bound- 
ary line  between  Iowa  and  Nebraska.  This 
proof,  together  with  the  fact  that  Middleton 


was  employed  by  the  company  in  Nebraska, 
and  that  compulsory  service  of  garnishment 
had  been  made  upon  the  company  in  Iowa, 
established  clearly  that  the  corporation  was 
one  doing  an  interstate  business,  and.  the  in- 
accuracy in  the  instruction  was  therefore 
without  prejudice.  We  do  not  think  that, 
in  order  to  make  the  act  applicable,  it  is 
necessary  to  show  that  the  corporation  is  one 
engaged  in  commerce  among  the  states,  with- 
in the  meaning  of  those  cases  construing  the 
Federal  Constitution.  The  act  should  be 
construed  with  reference  to  its  object  Its 
object  was  to  prevent  the  evasion  of  our  ex- 
emption law  by  garnishment  of  a  corporation 
employing  a  man  in  this  state,  but  having 
such  a  situs  in  another  state  as  to  permit  of 
its  being  reached  by  legal  process  there. 
Undoubtedly,  this  corporation  fell  within 
that  class. 

It  is  next  urged  that,  because  the  debt  sued 
on  was  incurred  before  the  Act  of  1889  was 
passed,  the  application  of  that  act  would 
operate  to  impair  the  obligations  of  a  con- 
tract. In  the  first  place,  the  claim  did  not 
pass  to  Bishop  until  after  the  Act  of  1880 
took  effect.  There  was  no  legislation  then 
which  in  any  wise  changed  the  relations  of 
Bishop  and  Middleton  after  the  assignment 
to  Bishop.  The  act  which  forme  the  basis 
of  this  action  was  not  the  transfer  from  Latta 
to  Bishop,  but  it  was  the  transfer  from 
Bishop  to  West,  which  occurred  after  the 
statute  took  effect.  The  statute  is  not,  there- 
fore, given  a  retroactive  effect  by  applying 
it  to  that  transfer.  But,  beyond  this,  this 
act  in  no  sense  makes  unlawful  a  contract 
which  was,  before  its  passage,  lawful.  In- 
dependent of  the  statute,  the  institution  of 
proceedings  in  evasion  or  in  fraud  of  law  is 
unlawful.  It  is  admitted  in  the  argument 
that  a  resident  of  Nebnus^  might,  by  injunc- 
tion, be  prevented  from  enforcing  his  de- 
mand in  another  state  in  violation  of  oar 
law.  This  act  merely  provides  a  better  and 
more  adequate  remedy  against  such  proceed- 
ings. It  is  an  act  aflectinff  the  remedy 
alone,  and  not  the  contract.  It  is  probably 
true,  as  counsel  argue,  that  its  passage  ren- 
dered less  valuable  such  claims  as  the  pres- 
ent, but  this  is  solely  because  of  the  former 
want  of  an  adequate  remedy  on  behalf  of  the 
debtor  to  prevent  the  creditor  from  enforcing 
his  demand  by  unlawful  means.  Such  a 
creditor  cannot  complain  because  the  legis- 
lature has  deprived  him  of  the  opportunity 
to  aciopt  such  unlawful  meani  without  in- 
curring liability  therefor. 

Jvdgmeni  afflrmed. 

Rehearing  denied* 
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IXo  alMtndonment  of  the  lawftil  hlffiir 
iisr*  or  any  pari  thereof,  within  the 


Kan.— AZwridonmant  of  a  Mghway  by  ntm^uMtr, 
.er  oeAerirtee  ehoH  bv  the  act  0/ tHe  piiUte  oiitftorttlet. 

I.  AJbarUhmment  in  generoL 
TL  Pre&umption  of  abandonmeniU 
in.  snt/e  aegufred  Z>v  prcMTiplion. 

a.  Tfc«fiiaEiiii**ntin«m(0mpiMoeeiirrttr00i.** 
h.  OenercaprinelpluoovtnUnowchtUU, 
Ib.  SUUe  doctrine*, 
IV.  X<7uitaMe  estoppel. 
V.  Hfect  of  non'ttter  of  road, 
VI.  iriTeeCof  fum-tisero/poft. 
VII.  Efeet  of  eneroachmenft,  oIweni«efofit,  efo. 
VUI.  New  road  in  plaee  of  oUL 
IX.  Laehet  of  eoTTporatifm  offMalM, 
Upon  the  question  of  disoontiouanoe  orynoatlon 
«r  a  highway  by  the  public  aathorttles,  see  noU  to 
Moffit  ▼.  Brainard,  post,  881. 

As  to  the  effect  of  an  abandonment  of  a  highway, 
•eee  fiote  to  People  ▼.  Marin    Co.«  post,  660. 

L  Abandonment  In  aentniU 

Abandonment  to  simple  non-user  of  an  easementi 
Coming  ▼.  Gould,  16  Wend.  68L 

It  can  only  be  predicated  upon  the  acts  of  those 
entitled  to  the  easement.  Amsbey  v.  Hmds,  46 
Barb.  828;  Gorning  v.  Gould,  swprcu 

As  by  an  unconstrained  relinquishment  of  pub- 
lic trayeL    Horey  v.,  Haverstraw,  47  Hun,  8R6. 

And  twenty  years*  possession  under  a  license  is 
not  adverse  and  works  no  abandonment.    Bt. 
Vincent  Female  Orphan  Asylum  of  Troy  ▼.  Troy, 
18  K.  T.  108. 88  Am.  Rep.  288. 

As  to  private  rlghta  twenty  years*  user  is  im- 
portant; there  may  be  a  presumption  creating 
or  extinguishing  a  right  of  user  or  non-user,  but 
oooe  a  highway  always  a  highway.  Burbank  v. 
Fsy,  88  N.  Y.  87;  Gearing  ?.  Darfleld,  16  a  Bi^  N.  & 
«7. 

I  If  the  way  is  kept  open  and  fenced  out  and  the 
public  is  not  excluded,  and  it  is  used  by  adjoining 
owners,  there  is  no  abandonment.  State  v.  Morse, 
80  N.  H.  8. 

The  right  extends  to  the  entire  territory  within 
Its  limits,  and  consequently  no  one  can  be  deprived 
of  the  enjoyment  of  such  an  easement  by  any  ad- 
vene or  unlawful  use  or  oocupation  of  the  way  by 
«n  individual  for  his  private  purposes.  Burbank 
V.  Fsy,  wpra. 

If  the  owner  of  the  property  over  which  he  has 
reserved  the  right  of  way  oloses  up  such  way  with 
tiie  intention  of  abandoning  it.  It  operates  as  a 
present  abandonment  and  ceases  to  be  a  way  ap- 
purtenant thereto,  and  will  not  pass  under  a  deed 
of  such  land.    King  v.  Murphy,  140  Mass.  2M. 

Tet  the  obstruction  need  not  be  absolutely  per- 
manent In  character,  provided  the  intention  exists. 
Orsin  V.  Fox,  18  Barb.  184. 

As  a  general  rule  an  interest  in  real  estate  can- 
not be  conveyed  except  by  deed,  but  an  owner  of 
a  right-  of  way  or  other  easement  may  without 
4eed  abandon  his  right  so  as  to  relieve  the  servient 
estate  of  the  incumbrance.  King  v.  Murphy, 
sapiu;  Dyer  v.  Sanford,  9  Met.  808, 48  Am.  Deo.  800. 

Where  a  public  highway  has  become  such,  there 
to  only  one  metbodfor  vacating  it  and  that  to  in  the 


meaning  of  a  statute  which  makes  the  entire 
abandonment  of  a  bighway  as  a  route  of  travel 
for  live  years  constitute  a  disoontinuanoe,  to 
made  by  the  diversion  of  public  travel  for  more 
than  five  years  from  the  true  line  of  the  bigh- 
way over  a  steep  hill  which  the  authorities  had 
failed  to  make  passable,  to  a  way  around  the  hlU 
cutting  off  a  section  oomer. 
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mode  pre8crlt)ed  by  statute.  Bo  beld  in  Miller  v* 
Oorlnna,  42  Minn.  801. 

The  public  alone  can  work  an  abandonment  of  a 
public  highway  by  acts  of  obstruction;  one  indi- 
vidual cannot  do  so,  least  of  all  can  the  person 
from  whom  the  easement  to  due.  Amsbey  v. 
Hinds,  supra. 

There  to  no  oocupation  unless  the  land  claimed  to 
have  been  possessed  has  been  protected  by  a  sub- 
stantial enclosure,  or  has  been  usually  cultivated 
or  improved.  2  K.  Y.  Bev.  Btat.  204,  •  12,  Code  1 88; 
MoFarlane  v.  Kerr,  10  Bosw.  248. 

The  occupancy  must  be  exclusive,  known  to  and 
against  the  will  and  consent  of  those  interested 
and  whose  right  it  to  to  contest.  Marble  v.  Prloa, 
64Mioh.488. 


In  order  to  make  out  an  abandonment,  the 
Joyment  and  all  acts  thereof  must  have  totally 
ceased  for  the  same  length  of  time  that  was  neces- 
sary to  create  an  original  presum  ption.  Coming  v. 
Gould,  supra;  Wright  v.  Freeman,  6  Harr.  A  J.  487; 
Bmerson  v.  Wiley,  10  Plok.  810;  Onthbert  v.  Law- 
ton,  8  McOord,  L.  104. 

It  to  not  the  duration  of  the  oesser  to  use  tha 
easement,  but  the  nature  of  the  act  done  by 
the  owner  of  the  easement,  or  by  the  adverse  aot 
aoqniesoed  in  by  him,  and  the  intention  which  the 
one  or  the  other  indicates,  that  to  material  in  eon* 
sidering  the  question  of  abandonment.  Pope  ▼• 
Devereux,  6  Gray,  400. 

Abandonment  of  a  highway  to  not  a  question  of 
the  time  of  its  non-user,  but  to  simply  a  question  of 
fact  to  be  establtohed  like  any  other  question  of 
fact  in  the  case.  Brockhausen  ▼.  Boehland,  88  IlL 
App.  224,  aiOrmed  Brockhausen  v.  Boehland  Higl^ 
way  Ck>mrs.  187  Ul.  647;  Lathrop  v.  Central  Iowa  B. 
Co.  80  Iowa,  106:  Holt  v.  Sargent,  15  Gray,  07. 

And  the  intention  of  the  parties  must  be  looked 
to  as  establishing  the  same.  Hayford  v.  Spokes- 
field,  100  Mass.  481;  Pope  v.  Devereux,  tupra;  Ja- 
maica Pond  Aqueduct  Corp.  v.  Chandler,  121 
Mass.  8. 

Ihus  the  taot  that  the  highway  was  as  oon- 
venient  as  the  old  passageway,  and  was  used  as  a 
substitute,  works  no  abandonment  of  the  way  in 
the  absence  of  an  intention.  Jamaica  Pond  Aqu^ 
duct  Corp.  V.  Cbandler,  suprcu 

The  parties  claiming  the  cessation  of  a  highway 
must  prove  such  fact.  Horey  v.  Haverstraw,  124 
N.  Y.  278,  reversing  47  Hun,  866. 

An  easement  may  be  interrupted  by  adverse  use 
on  the  part  of  some  person  sidversely  interested, 
for  at  least  twenty  yesis,  and  so  destroyed.  Owen 
V.  Field,  108  Mass.  00;  Bmyles  v.  Hastings,  28  N.  Y. 
217:  Arnold  v.  Stevens,  24  Pick.  106,  86  Am.  Deo. 
808. 

And  the  public  may  lose  its  right  to  a  highway* 
either  by  its  being  vacated  as  provided  by  statute, 
or  by  abandon  meot.  Brockhausen  v.  Boehland 
Highway  Gomrs.  187  HI.  647. 

To  prove  an  abandonment,  it  must  be  shown  tbat 
the  acts  are  of  a  conclusive  character  which  the 
evidence  must  clearly  establish:  there  must  be  an 
intention  to  abandon  the  intended  use.  Ouma  n 
Loutovil]e,88Ky.88BL 


See  also  34  L.  R.  A.  793 ;  36  L.  R.  A.  480. 
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APPEAL  by  defendaDt  from  a  judgment  of 
tbe  Circuit  Court  for  Grant  County  in 
favor  of  plaintiff  in  an  action  brought  to  en- 
join the  alleged  obstruction  of  a  highway. 
Affirmed, 
The  facts  sufficiently  appear  in  the  opinion. 
Mr,  T.  L.  Cleary,  for  appellant: 
This  court  in  a  recent  case.  Witter  ▼.  Dam- 
itz,  81  Wis.  8^,  in  construing  section  1294, 


Rev.  Stat,  has  placed  a  construction  on  what 
is  meant  by  that  statute  as  to  highways  anii 
parts  thereof. 

In  that  case  a  new  highway  had  been  opened, 
traveled,  and  worked,  ezceptiag  a  poriion 
through  a  bog.  Section  1294  provides  that 
new  highways  must  be  opened,  traveled  and 
workecT  within  foar  years  or  shall  be  con- 
sidered discontinued,  etc. 


Tbe  exclusive  occupation  of  a  portion  of  a  road 
for  twenty  years  for  private  use  under  order  of  a 
city  oouDcil  will  not  extinguish  the  puhlio  ease- 
ment  by  reason  of  adverse  possession  within  the 
meaning  of  tbe  statute  of  limitations.  St.  Vlacent 
Female  Orphan  Asylum  of  Troy  v.  Troy,  76  N.  Y. 
108«  8sS  Am.  Rep.  280. 

If  road  trustees  slumber  on  their  rights  with 
their  belief  of  a  dedication,  it  is  too  late,  after  fifty- 
Biz  years*  continuous  possession  and  exclusive  use 
by  private  individuals,  for  them  to  aesert  their 
rights.    Newport  v.  Taylor,  16  B.  Mon.  699. 

In  CkMkley  v.  Boston  &  M.  R.  Go.,  160  Mass.  83,  it 
was  held  it  was  not  necessary  in  that  common- 
wealth to  the  legal  discontinuance  of  a  way  in  ad- 
dition to  the  vote  or  adjudication  of  the  proper 
authority,  that  there  should  be  an  actual  shutting 
up  of  the  road  for  an  exclusion  of  travel,  and  dls. 
oontlnuance  adjudicated  by  the  proper  tribunal 
was  complete  without  more. 

The  meie  making  and  recording  of  a  plat  upon 
paper  ignorlug  tbe  existence  of  a  road,  is  not  an 
act  In  any  way  calculated  to  interfere  with  or  dis- 
turb the  use  of  tbe  way  by  the  publia  Ellsworth 
V.  Orand  Kaplds.  27  Mich.  2S6. 

When  a  highway,  or  any  part  of  one.  has  been 
actually  extinguished  and  turned  to  other  usee, 
there  is  not  any  way  of  renewing  it  without  the 
same  methods  of  dedication  or  user  which  would 
turn  any  othpr  lands  into  public  ways.  Cooper  v. 
Detroit, 42  Miih.  584.  Tillman  v.  People,  12  Mich, 
406:  Field  v.  Manchester,  82  Mich.  279;  Wayne 
County  V.  Miller,  81  Mluh.  447,  to  the  same  effect. 

IL  PreeumptUm  of  aboflfUUmmvnJL 

Lapse  of  time  alone  will  not  constitute  the  pre- 
cumptlon  of  a  gnint  of  pan  of  a  street  or  public 
•quare.  and  will  t)e  no  answer  to  an  indictment  for 
a  nuisance.    (Jom.  v.  Alburger,  1  Whart.  409. 

Mo  oue  bus  a  right  to  assume  under  ordinary  cir- 
oumstHnoes  (hat  a  highway  has  been  abandoned 
along  his  property  while  as  to  all  other  adjacent 
proiteny  it  la  being  malntoined  the  width  at  which 
It  was  lay«'d  out  and  established.  Hamilton  v. 
State,  106  I  lid.  361. 

A  mnre  non-user  will  not  prevent  the  people  from 
asserting  their  rlxhta,  but  where  a  public  highway 
has  been  abandoned  tor  a  great  lenuth  of  timeatid 
another  road  has  been  opened,  traveled  hy  the  pub- 
lic, recogiilzfd  and  repaired  by  the  public  authori- 
ties us  such,  an  abandonm€*nt  will  be  presumed, 
^albraith  v  Littiech,  73  111.  21a 

Yet  inicrrupttons  after  the  lapse  of  the  time 
which  rulses  tiie  presumption  furnish  evidence  of 
an  abandonment  to  be  considered  by  the  Jury,  but 
do  not  constitute  in  law  an  abandonment.  Willey 
Y.  Norfolk  S<iuihern  K.  Co.  96  N.  C.  406. 

But  interruption  of  the  use  of  a  road  (unless 
when  known)  promptly  resented  and  the  user  re- 
assertetl.  reb(it<«  the  presumption  of  a  grant   IhUL 

So  the  mere  tact  that  a  road  has  been  used  by  a 
few  inditiUu.ils  in  the  Immediate  vicinity  for  pri 
vale  purposes  is  n<it  sufficient  to  repel  the  pre 
■umption.    Shelpy  v.  State.  lOUumpii.  105. 

And  where  the  public  authorities  have  acquiesced 
tn  an  occnpMtinn  and  Improvement  for  twenty 
years,  or  tor  as  long  a  time  as  to  render  crlmtnal 
proce(nlin»8  un  liijusiice.  an  abMndonment  will  be 
presumed.    Hamilton  v.  State,  vupro. 

23  L.  H.  A. 


As  the  presumption  of  a  grant  arises  from  ad>  . 
verse  and  continuous  use  for  twenty  years,  so  tlse  *^ 
same  period  of  disuse  occurring  afterwards  pre- 
sumes a  surrender  or  extinction  of  the  incum- 
brance upon  the  servient  lund.  Willey  v.  Norfolk 
Southern  EC  Go.  supra;  State  v*  Culver,  66  Mo.  607. 
27  Am.  Rep.  295. 

The  abandonment  of  a  street  may  be  presumed 
by  non-user.  Devauz  v.  Detroit,  Hair.  Gh.  (Mich.) 
98. 

And  long  disuse  of  a  road  may  afford  a  presump- 
tion of  its  uaelessness.    Bruce  v.  Saline  County,  26- 
Mo.  282. 

So  tbe  adverse  enjoyment  of  a  highway  for 
twenty  years  beyond  dispute  raises  in  law  such  » 
presumption.    Coming  v.  Gould,  16  Wend.  68L 

If  without  any  publio  interferenoe.  Peoria  v* 
Johnston,  66  HI.  46. 

So  will  such  possession  under  olatm  of  right  for 
thirty  years.    Simplot  v.  Dubuque.  49  Iowa, 630. 

The  presumption  of  a  lawful  origin  derived  from 
tbe  continuance  for  forty  years  of  an  apparent  en- 
croachment upon  a  highway  is  regarded  as  a  pre- 
sumption of  law  and  conclusive  in  favor  of  the  pes* 
session.    Gutter  v.  Cambridge,  6  Alien.  20. 

Proof  that  the  publio  liave  used  and  enjoyed  ». 
road  uninterruptedly  for  a  considerable  space  of 
time  affords  strong  presumptive  evidence  of  » 
grant,  yet  the  non-user  of  such  easement  for  many 
years  is  prima  facie  evidence  of  a  release  of  the 
right.  Beardslee  v.  fi^nch,  7  Conn.  125,  18  Anw 
Dec.  86. 

Although  the  precise  limit  of  time  In  respect  of 
the  publio  has  not  been  established,  yet  the  deeer^ 
tion  of  a  public  road  for  nearly  a  century  la  strong 
presumptive  evidence  that  the  right  of  way  ha» 
been  extinguished.    IMd, 

So  when  the  road  has  been  abandoned  for  a  long- 
period.    Fox  V.  Hart,  11  Ohio,  414 

In  Wright  v.  Freeman,  6  Harr.  ft  J.  467,  it  wa»- 
beld  that  tbe  non-user  of  tbe  right  to  a  private 
way  for  twenty-flve  years  would  authorize  tlie  pre- 
sumption of  its  release. 

And  non-user  for  a  term  of  thirty-six  years  was- 
held  to  Justify  tbe  presumption  of  an  abandonment. 
Jeffersonvllle,  M.  &  L  B.  Co.  v.  O'Connor,  87  lod.. 
96. 

So  if  the  public  cease  to  use  a  road  and  adopt  an- 
other, and  thereupon  tlie  owner  of  tbe  soil  resumes- 
the  use  and  occupancy  thereof,  and  tbe  public  ac- 
quiesce therein  for  a  period  of  three  years,  the- 
discontiouance  or  abandonment  of  the  old  road 
will  be  presumed  in  t4ie  absence  of  evidence  of  a* 
contrary  intention  on  tbe  part  of  the  public. 
Shelby  v.  State,  10  Humph.  165.  To  the  same  effects 
Grube  v.  Nichols,  36  IlL  92. 

If  a  particular  line  of  highway  has  been  main, 
talned  substantially  of  uniform  width,  but  less- 
than  that  at  which  It  was  established,  for  twenty 
years  or  more,  an  abandonment  by  lawful  author* 
ity  will  be  presumed,  so  far  as  tbe  access  is  con- 
cerned along  that  part  of  the  line.  Hamilton  v. 
State,  106  Ind.  a6L 

When  to  disturb  along  established  lines  would' 
Involve  criminal  consequences  or  more  serious  in^ 
juries  to  valuable  Improvements  made  in  good' 
faitb.  tbe  presumption  of  abandonment  wiU  be 
conclusive.  IMd,;  Broolra  v.  Riding,  46  Ind.  Ifil 
Jeffersonvllle,  M.  &  I.  B.  Go.  v.  O'Connor, 
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Tbia  court  mys,  that  part  of  the  highway 
through  the  boe,notopeoed  aod  worked,oeased 
to  be  coDAidered  a  public  liighway. 

Proof  that  for  more  than  six  years  part  of  a 
street  waa  impassable  for  teams,  aod  was  oot 
used  by  any  ooe  for  highway  purposes,  but 
was  fenced  off  and  the  sand  and  clay  excavated 
and  carried  away  by  private  persons,  without 
hindrance,  shows  that  it  ia  no  longer  a  public 


highway  under  New  York  Laws  of  1861,  chap- 
ter 811.  That  a  road  was  in  the  beginning; 
rendered  impassable  and  fenced  off  by  a  tres- 
passer does  not  prevent  the  operation  of  the 
statute,  which  destroys  its  legal  character  as  a 
highway,  when  it  is  not  used  and  traveled  for 
six  years,  and  the  public  traveled  by  another 
route. 
Horey  v.  Eatergtraw,  134  N.  T.  273. 


Sims  v.  Frankfort,  79  led.  446;  LoulBvilie,  N.  A.  & 
a  K.  Go.  V.  SbankllD,  98  lad.  678;  Amsbey  v.  flines, 
«BBarb.83& 

InoonaiateDt  and  adverse  use  for  a  period  of 
thirty  years  Is  sufficient  to  Justify  the  inferenoe 
that  the  n^ht  orifflDally  conveyed  has  been  re- 
leased aod  eztinffuished  by  a  subsequent  nonap- 
pearioff  deed.   Jennison  v.  Walker,  11  Oray,  428. 

Non-user  for  twenty  years,  olearly  established, 
affords  a  presumption,  either  that  the  former  pre- 
samptive  riffbt  has  t)ei9n  extinguished  In  favor  of 
some  other  adverse  riffht,  or  where  no  such  ad- 
verse rig'bt  aT'pears,  then  simply,  that  the  former 
has  been  surrendered,  or  that  it  never  existed. 
Cominjf  V.  Gould.  16  Wend.  681:  Prescott  v.  Phil- 
lips, 2  Bvans,  Pother,  ObUirations.  186;  Hillary  v. 
Wiiller,  U  Vea.  Jr.  286;  Baaard  v*  Bobinson,  8 
Mason.  275. 

Where  the  deed  to  the  plalntifr  provided  for  an- 
other passaffeway,  and  made  no  mention  of  theom 
in  quest i«iQ  which  had  been  closed  up  by  the  orlir- 
inal  owner  so  that  when  plaintiff  bought  there  was 
no  passaflreway  flrivlng  acoess  to  his  lot  over  the 
road  In  question,  it  was  held  that  such  faot  was 
strona  evidence  of  an  abandonment  of  the  rigLt* 
King  V.  Murphy,  140  Mass.  254. 

The  substantial  construction  of  a  railroad  upon  a 
former  highway  ezcludlnjr  public  travel  thereor, 
acoompaoled  by  the  making  of  a  new  way  beside 
the  said  railroad  extending  to  and  meeting  the  for- 
mer highway  where  not  occupied  by  the  railroad, 
are  tacrs  warmntlng  the  Inferenoe  of  a  discontinu- 
ance of  so  much  of  the  highway  as  it  covered. 
Warner  v.  Holyoke,  112  Mass.  868. 

Wbfre  the  public  passeri  over  a  portion  of  the 
land  at  pleasure  for  their  public  purposes,  and 
such  right  continued,  it  was  held  that  although  the 
use  by  the  town  and  the  general  public  might  not 
be  sufficient  to  estabhsh  the  right  to  the  extent  of 
the  en;  ire  length  of  the  road  in  question.  It  was 
sufficient  to  preserve  the  pre-existing  right  from 
any  presumption  of  abandonment  or  of  ouster  and 
ksB  by  mere  constructive  p<  ssession  or  claim 
against  it.    Rowan  v.  Portland,  8  fi.  Men.  232. 

in.  TUUaequlmdbyvreBcnption, 

a.  The  maxlm^  '*nt(Uum  tempua  oecurrit  reoV 

It  hiis  often  been  questioned  whether  a  title  by 
prescription  could  be  acquired  by  the  non-user  of 
a  highway,  by  reason  of  the  maxim,  ^ntUlum  iem- 
pUN  occttrrtt  reaU^  but  the  courts  have  invariably 
held  that  the  mnxlm  Is  the  prerogntlve  of  the  sov- 
ereign alone  and  does  not  apply  to  corporate  bodies, 
such  as  cities  and  towns,  and  other  municipalities. 

The  mtixim  has  been  regarded  as  the  natural  off- 
shoot of  the  muxim  rex  nun  potest  peccare  as  by  the 
latter  maxim  the  king  was  regarded  as  incapable  of 
doing  a  wrong,  and  it  necessarily  followed  that 
negllgenoe  or  laches  could  not  be  attributed  to 
him,  and  it  was  held  that  the  king  was  not  subject 
to  the  stHtute  of  limitations,  except  when  expressly 
named,  and  such  is  the  law  at  the  present  time. 
Piatt  County  V.  Gkxxlell.  97  111.  84;  Dnitod  States  v. 
Boar.  2  Mason,  811;  Levasser  v.  Washburn.  11 
Gnitt.  872:  People  v.  Gilbert,  18  Johns.  227;  Kemp 
V.  Com.  1  Hen  ft  M.  8B;  Nlmmo  v.  Cool  4  Hen.  & 
M.  67,  4  Am.  Deo.  488;  Chilea  v.  Oalk.  4  Bibb,  654; 
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Com.  V.  McOowan,  Id.  62, 7  Am.  Dec.  787;  StoughtOB 
V.  Baker,  4  Mass.  622. 8  Am.  Deo.  286. 

Bo  it  said,  vlgUantiJbm  md  mm  d/trmientibug  jwro 
aubvenitini  is  a  rule  for  the  subject.  buU  tiu/lum 
tempus  ooeurrtt  regi  is  the  king*8  plea.  ArmstroAg 
V.  Dalton,  16  N.  G.  668. 

And  applies  to  sovereignty,the  prerogative  being 
that  of  the  sovereign  alone.  Wheeling  v.  Camp- 
bell, 12  W.  Va.  86:  Forsyth  v.  Wheeling,  19  W.  Va. 
818;  Western  Lunatic  Asylum  v.  Miller,  29  W.  Vai> 
826;  KeUy  v.  Greenfield,  8  Harr.  AMcH.  188;  Bvans 
V.  Brie  County,  66  Pa.  222;  Glover  v.  WIIbob,  6  Pa, 
Ofh  Cincinnati  v.  Bvans.  6  Ohio  St.  686. 

It  IS  applicable  to  the  states  where  not  restrained 
by  some  cons*  itutlonal  provision,  legislative  enact- 
ment, or  principle  of  common  law.  Armstrong  v. 
Dalton,  murcu 

Tet  it  is  confined  to  the  state  or  the  government.. 
Kemp  V.  Com.  1  Hen.  ft  M.  84;  Johnston  v.  Irwin,  9 
Serg.  ft  R.  291;  Alston  v.  Saunders,  1  Bay.  80:  United 
States  V.  KUrkpatiick.  22  U.  8. 9  Wheat.  786,  6  L.  ed» 
•4X12:  Clements  v.  Anderson,  46  Miss.  68L 

In  the  exercise  of  its  sovereign  power,the  founds^ 
tlon  of  the  right  kieing  the  Inherent  injustice  of  per- 
mitting the  public  right  to  suffer  by  the  negligence 
of  the  staters  agen  is.   Statu  v.  Tittman.  119  Mo.  66L. 

It  must  have  ceased  to  be  such  whenever  it  be- 
comes applicable  to  any  subject.  Kelly  v.  Green, 
field,  tfupro. 

In  Waterloo  v.  Union  Mill  Co.,  72  Iowa,  487,  ft  waa 
held  that  the  dty  was  but  an  instrument  for  the 
exercise  of  the  authority  of  the  state.  Its  municipal 
powers  in  establishing  and  maintaining  a  street  be- 
ing exercised  in  discharge  of  governmental  func- 
tions, and  therefore  the  statute  of  limitations  did 
not  run  to  defeat  the  exercise  of  such  governmen- 
tal authority. 

But  in  oases  wherein  questions  arise  Involving 
property  or  contracts  whioh  do  not  pertain  to  the 
exercise  of  authority,  the  statute  will  run.  Water- 
loo V.  Union  Mill  Co.  sifpra;  Davles  v.  Uuebner.  46 
Lows,  674;  Burlington  v.  Burlington  ft  M.  U.Co.41 
Iowa,  184:  Pella  v.  Scholte,  24  Iowa,  288, 96  Am.  Dec 
729:  Simplot  v.  Chicago,  M.  ft  St*  P.  B.  Co.  16  Fed. 
Elep.88a 

Though  lapse  of  time  does  not  prevent  a  legal  bar 
to  the  tlUe  of  the  sovereign  agreeably  to  the  max- 
im, ntiflum  tempua  oceurrit  regL,  yet  if  the  adverse 
claim  could  have  had  a  legal  commencement^ 
Jurors  are  directed  to  presume  that  it  had.  Sim- 
mons V.  Cornell,  1  R.  1. 619. 

The  application  of  the  maxim  may  be  renounced 
by  express  statute.    Clements  v.  Anderson,  sui/ra. 

So  the  state  may  consent  to  put  herself  on  the 
same  footing  as  individuals  in  respect  to  the  stat- 
ute of  limitations.    Ibid, 

It  has  been  held  not  to  apply,  where  the  dedica- 
tion was  not  to  the  commonwealth  as  a  oorpuiiita 
being.    Rowan  v.  Portland.  8  B.  Mon.  282. 

Other  descriptions  of  p«>rson8,  natiirnl  ornrtlfl. 
oial.  are  not  exempt  from  its  laws.  Cincinnati  v.. 
First  PrePby.  Church,  8  Ohio.  288,  ffi  Am.  Dec  718; 
Taylor  ▼.  Philippi.  36  W.  Va.664. 

The  maxim  does  not  apply  in  the  case  of  loca> 
bodies,  such  as  cities  and  counties  which  nrn  fl<'- 
rivatlves  and  emanations  from  thesoverefn  n  creat- 
ed for  local  convenience,  and  subject  lo  be  cliaiiKud 
and  modified  at  the  gu  vernmant*s  pleasure.   Clem- 
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WisooNam  Sufrkmb  Court. 


Hat. 


Non-user  of  the  highway  by  the  public  for 
many  years  is  prima  faoe  evidence  of  aban- 
donment. 

Hartford  v.  New  York  dk  N,  E.  R.  Co,  59 
Conn.  250;  BrawneU  v.  Palmer,  22  Conn.  121; 
Beardslee  v.  French,  7  Conn.  12i5, 18  Am  .Dec. 
86;  QeorgeUnon  Street  Camn,  y.  Taylor,  2  Bay, 
282,  1  Am.  Dec.  646;  Holt  v.  Sargent,  16  Gray, 
97;  HiUary  v.  WaXker,  12  Ves.  Jr.  289. 

Kon-user  of  a  public  alleyway  for  over  forty 


years  in  connection  with  afllrmativB  acts  of 
abandonment  justifies  a  finding  that  the  alley 
has  ceased  to  be  a  public  bieh  way. 

Woodruff  v.  Paddock,  56  Hun.  288;  Cohoe$ 
V.  Delaware  db  H,  Canal  Co.  64  Hun.  656; 
Bridyee  v.  Wyckoff,  67  N.  Y.  130;  Vandar- 
beck  V.  Rocheeter,  46  Han,  87;  Angell,  High- 
ways, g  821;  Gutter  v.  Cambri^,  6  Allen.  20; 
Fox  V.  Hart,  11  Ohio,  414;  Knight  v.  Beaton, 
22  Vt.  480. 


ents  V.  AndersoD,  46  Miss.  581;  Knli^bt  v.  Heaton,  22 
Vt.481. 

Such  belDff  established  to  manage  the  afFaiis  of 
•11  political  suhdivlslODS  of  the  state.  St.  Charles 
OouDty  V.  PoweU,  8S  Mo.  6S5. 06  Am.  Deo.  637. 

Even  thouffh  their  powers  in  a  limited  sense  are 
ffo  vein  mental,  and  the  statute  therefore  runs  for 
or  against  them  ^n  the  same  manner  as  it  does  for 
and  against  Indlvlduaia.  May  v.  Oass  County 
School  Dist.  No.  2Si,  ftSi  Neb.  206;  Armstrong  v.  Bal- 
ton,  16  N.  0. 668:  St.  Charles  County  v.  Powell  tupm; 
Callaway  County  v.  Nolley,  81  Mo.  897;  Dudley  v. 
Frankfort  Trustees,  12  B.  Mon.  610. 

And  unless  excepted  iCrom  the  statute,  they  are 
comprehended  within  it  under  the  general  term 
^^rsons.*'  St.  Charles  Twp.  School  Directors  v. 
Goergea,  60  Mo.  104. 

The  maxim  would  be  strained  too  far  by  applying 
ft  to  municipal  bodies.  Fort  £hnl(h  v.  MoKlbbln, 
41  Ark.  4^  48  Am.  Rep.  10. 

Where  a  dedication  of  a  street  is  not  to  the  use  of 
the  commonwealth  as  a  corporate  being,  and  in- 
vests no  title  or  interest  in  it,  the  maxim  is  inappli- 
cable.   Memphis  v.  Lenore,  6  Coldw.  412. 

NuUvm  titmpuB  ooeurrit  rsipublfccs  applies  with 
unmitigated  force  against  a  public  nuisance. 
Dgert  V.  Schenck,  28  Wend.  446, 86  Am.  Dec.  676. 

Whether  the  maxim  1b  applicable  or  not  to  a 
highway,  should  be  left  to  be  determined  when  by 
«  proper  case  it  is  required.  Fox  v.  Hart,  U  Ohio, 
414. 

If  a  private  citizen  or  Individual  has  been  permit- 
ted to  remain  in  the  continued  adverse  actual  pes- 
ecssion  of  public  ground,  or  of  a  public  street,  or 
part  of  such  street  as  embraced  within  his  endos* 
ures,  or  covered  by  his  dwelling,  or  other  build- 
ings, for  a  period  of  twenty  years  or  more  without 
interruption,  he  is  vested  with  the  complete  title  to 
the  ground  so  actually  occupied  by  him.  Dudley 
V.  Frankfort  Trustees,  12  B.  Mon.  610. 

The  non-user  on  the  part  of  the  public  and  the 
constant  use  by  the  plaintiff  for  more  than  twenty 
years  under  a  claim  of  rigbt,has  been  held  sufficient 
to  establish  a  prescriptive  right  in  that  class  of  cases 
where  no  statute  of  limitations  applies,  notwith- 
standing the  maxim,  as  such  a  long  continued  pos- 
session was  the  most  condusire  evidence  of  the 
true  location  of  the  highway.  Knight  v.  Heaton, 
S8yt.481. 

Twenty  years*  acquiescence  may  bind  parties 
where  their  private  rights  only  are  afFected,  yet  the 
public  have  an  interest  in  the  suppression  of  public 
nuisances  though  of  long  standing.  Weld  v.  Horn* 
by,  7  Bast,  196,  SSmith,  UL 

b.  CTeneralprfnc^plesgooemifHr  suefetCtle. 

After  a  street  has  been  regularly  laid  out  and 
dedicated,  a  municipal  government  retains  and  ac- 
quires a  right  of  entry  as  agent  of  the  public, 
clothed  with  the  trust  and  duty  of  protecting  and 
reguJadng  the  public  use;the  right  of  possession  ba- 
ng for  the  benefit  of  the  public^cannot  be  conveyed 
to  any  private  person,  and  the  lands  so  held  are  ef- 
fectually withdrawn  from  commerce  while  the 
street  continues.  Visalia  v.  Jacob,  66  Osl.  434,  68 
Am.  Bep.  806. 

No  man  can  acquire  a  right  to  maintain  a  publio 


nuisance  by  presorlptioiL  Sims  v.  Frankfort.  99 
Ind.  446. 

And  laches  will  not  estop,  neither  will  the  statute 
of  limitations  run  against  the  people.  Galbraitb 
V.  Littieoh,  78  III.  210. 

Neither  will  it  nor  the  abandonment  of  a  high- 
way by  the  public,  prevent  the  state  from  abating 
an  obstruction  of  the  way.  Sims  v.  Chatcsoooga, 
2  Lea,  604:  BUdns  V.  State,  2  flamph.  648. 

And  possession  cannot  be  pleaded  against  a  pub- 
lic right,  unless  it  has  been  immemoiiaL  Sheen  v. 
Stothart,  20  La.  Ann.  680. 

By  a  mere  license  to  the  use  of  publio  highways, 
the  corporation  cannot  surrender  the  publio  rights 
in  such  street.   Sims  v.  Frankfort,  supra. 

Nothing  can  be  claimed  by  way  of  constmctira 
possession;  it  must  be  actual,  open,  visible,  and 
notorious,  and  limited  to  the  enolosure,  where  ad- 
verse possession  is  claimed  because  of  endosurew 
Davies  v.  fluebner,  46  Iowa,  674. 

It  must  also  be  exclusive  and  uninterrupted. 
Meyer  v.  Graham«  18  L.  B.  A.  146, 88  Neb.  566,  where 
ten  years  such  possession  was  held  sufficient. 

And  further,  it  must  be  continuous,  honest  or 
bona  fide;  and  in  the  State  of  Wt«t  Virginia  for  a 
period  of  ten  years  as  prescribed  bv  t  be  statute  un- 
der some  colorable  claim  of  title,  Thich  must  be 
derived  from  another  if  the  possession  is  to  extend 
beyond  the  parts  enclosed,  but  need  not  be  so  de- 
rived when  it  is  all  visibly  enclosed.  Taylor  v. 
PhiUppt  86  W.  Va.  654. 

do  there  must  be  an  actual  continued  occupatioo 
under  claim  of  title.  McFarlane  v.  Kerr,  10  Bosw. 
248;  Meyer  v.  Graham,  supra. 

And  in  such  cases  only  the  premises  so  actually 
occupied,  and  no  other,  will  be  deemed  to  be  held 
adversely,    ibid. 

The  same  principles  will  be  found  enunciated  In 
BelUy  V.  Racine,  61  Wis.  506;  Whitney  v.  Powell  1 
Chand.  (Wis.)  68;  Bdgerton  v.  Bird.  6  Wis.  627,  70 
Am.  Dec.  478;  Pepper  v.  O^Dowd,  80  Wia.  688;  WO- 
son  V.  Henry,  40  Wis.  604. 

There  must  be  notice  by  acta,  or  words  of  no  un- 
certain character,  of  an  intention  to  hold  adversely 
to  the  town  before  such  holding  can  become  ad- 
verse. Carter  ▼.  La  Orange,  60  Tex.  688:  Buflerlow 
V.  Newsom,  12  N.  a  200, 17  Am.  Dec  666;  Lore  t. 
Dennis,  Harp.  L.  70;  Williams  v.  Bennett  :i6  N.  a 
128;  Grandy  v.  Bailey,  85  N.  C  221;  Adams  v.  Guioe, 
80  Miss.  807:  Luce  v.  Carley,  24  Wend.  461, 8a  Am. 
Dec.  687;  Morgan  v.  Lamed,  10  Met.  68;  Blsing  v. 
Stannard,  17  Mass.  287;  Toney  v.  Wilson.  61  Ala.  4ML 

So  that  the  failure  of  the  owner  to  prosecute 
within  the  time  limited  wUl  raise  a  presumption  of 
extinguishment  or  surrender  of  claim.  Lane  ▼. 
Kennedy,  18  Ohio  St.  42L 

The  act  must  be  one  advetee  to  the  public  right, 
such  as  the  building  of  a  houae;  the  mere  fact  of 
the  landowner  cutting  a  fence  will  not  be  suffi- 
cient   Searby  v.  Tottenham  B.  Co.  L.  B.  6  Eq.  100. 

An  uninterrupted  adverse  user  of  twenty  yean 
in  analogy  to  the  statute  limiting  a  right  of  entry 
confers  a  complete  prescriptive  title  to  a  way  or 
other  easement,  the  extent  of  which  is  also  to  be 
conclusively  governed  by  the  user.  Coming  v. 
Gould,  16  Wend.  681:  Campbell  v.  Wilson,  8  Bast* 
204:  Folkes  V.  Chad,  8  DougL  8tt(  LIvett  v.  WUsoo, 


18M. 


Hairb  y.  EBuai. 
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In  Oo&per  ▼.  Betrtdt,  42  Mich.  684,  it  is  beld 
that  a  public  right  to  a  street  may  be  lost  by 
nonuser  and  adverse  user  and  lapse  of  time. 

Lyle  ▼.  /^Md,  64  Mich.  16,  holds  that  ao  Old 
road,  abandoned  for  twelve  years,  and  for  six 
years  fenced  in,is  not  a  high  way, and  the  public 
has  lost  the  right  to  travel  thereon  by  non-ose. 

See  also  (kOeman  ▼.  Flint  <ft  P.  M.  R,  Oo.  64 


Mich.  160;  Gregory  y.  Knight,  60  Mich.  61; 
Elistporth  ▼.  Grand  Rapids,  27  Mich.  256;  Al9e$ 
V.  Hendenon,  16  B.  Mon.  181;  Peek/iam  v. 
Henderson,  27  Barb.  207. 

It  is  the  duty  of  the  town  board  to  remove 
or  cause  to  be  removed  obstructioos  from  all 
highways  in  the  town  and  to  bring  actions  in 
the  name  of  the  state  for  penalty,  etc. 


8  BiDflT.  115;  Doe  v.  Hflder,  Z  Bam.  &  Aid.  7VI;  Wiiffbt 
T.  Freeman,  6  Harr.  fr  J.  4ffli  Hill  v.  Crosby,  8  Plok. 
408, 13  Am.  Dec.  448;  Oom.  v.  Low,  8  Pick.  408;  Oool- 
idge  V.  Learned,  8  Plok.  fi09. 

Bat  mere  inference  is  not  enouffh^tlie  proof  most 
be  clear  and  positive,  every  presumption  being 
tn  favor  of  poesesBion  In  subordination  to  tbe 
title  of  the  true  owner.  Bung  v.  Bhoneberger.  8 
Watts,  88w  86  Am.  Dec  06:  Jackson  v.  Sharp,  9  Johns. 
187,  6  Am.  Deo.  807;  Marble  v.  Price,  64  Mich.  488; 
Yelverton  v.  Steele,  40  M1oh.'641;  Brandt  v.  Ogden, 
1  Johns.  168;  (Tobum  v.  flollls,  8  Met.  125. 

For  where  ttbe  circumstances  surrounding  the 
possession  are  entirely  reconcilable  with  a  contin- 
ued recoffnitlon  of  the  ultimate  riffht  of  the  public, 
the  possession  cannot  be  said  to  be  adverse  in  any 
iust  sense  of  the  term.  Lane  v.  Kennedy,  18  Ohio 
St.  48. 

Such  a  declaration  is  mconslstent  with  an  ad* 
verae  or  a  hostile  holding.  Bung  v.  Bhoneberger, 
supra. 

The  public  right  m  a  public  highway  is  inoonsist- 
eot  with  a  permanent  appropriation  of  any  part 
thereof  by  adjoinmg  owners,  and  its  occupation  by 
any  one  is  subject  to  the  right  to  the  use  of  every 
part  of  it  by  the  public  as  a  common  highway. 
Bitas  V.  Johnson,  04  N.  Y.  886. 

If  the  mere  naked  fee  Is  in  the  plaintiif  In  eject- 
ment, it  by  no  means  follows  that  be  is  entitled  to 
recover  poesesslon  of  the  land  in  bis  action;  the  ac- 
tion of  ejectment  being  a  possessory  action,  the 
plajntifl  to  entitle  himself  to  recovery  must  have 
the  right  of  possession,  and  whatever  takes^away 
■noh  right  of  possession  will  deprive  him  of  tbe 
remedy  in  ejectment.  Cincinnati  v.  White,  81  U. 
S.8Pet.431,8L.  ed.468. 

Title  acquired  by  adverse  possession  will,  how- 
ever, vest  in  the  person  acquiring  such  possession 
an  estate  in  fee  simple.  Sims  v.  Frankfort,  70  Ind. 
440. 

And  his  poescsBion  will  be  protected  by  injuno- 
tJon.  Sohock  v.  FslUb  Oity,81  Neb.  600,  where  tbe 
plaintiir  sought  protection  against  the  acts  of  the 
city  officials  opening  the  street  through  land  so 
occupied  by  him.  To  the  same  effect,  Taylor  v« 
PhlUppi,  86  W.  Ya.  664;  Mason  aty  Salt  ft  Min.  Ck>. 
V.  Mason,  88  W.Ya.  811;  Boughner  v.  Clarksburg, 
15  W.  Ya.  804;  Pierpoint  v.  Harrlsville,  0  W.  Ya. 
21&. 

Bven  though  the  word  '^adverse**  is  not  found  in 
the  statute  of  limitations,  yet  it  is  to  be  Implied, 
tbe  dictates  of  common  Justice  requiring  it;  so 
that  possession  In  order  to  be  the  ground  of  a  valid 
title  must  be  adverse.  Kirk  v.  Smith.  28  U.  8.  0 
Wheat.  888, 8  L.  ed.  98;. Alexander  v.  Pendleton,  12 
U.  a  8  Cranch,  468, 8  L.  ed.  884;  Barr  v.  Grata.  17  U. 
6.4  Wheat.  818.  4 L.  ed.  668:  McCIung  v.  Boss,  18  U. 
&  5  Wheat  116,  6  L.  ed.  46;  Blcard  v.  Williams,  80 
U.  S.  7  Wheat.  60, 6  L.  ed.  806. 

Although  the  title  must  be  adverse,  and  such 
qnestion  is  exclusively  for  the  Jury,  yet  in  Pennsyl- 
vania tbe  rule  is  that  when  there  Is  a  given  state 
offsets,  which  are  admitted  or  distinctly  proved, 
whether  the  possession  is  adverse  or  not,  it  is  a  ques- 
tion of  law,  but  in  a  doubtful  case  the  truth  of  the 

facts  must  be  submitted  to  the  Jury.    Bung  v, 

BbonebefKer,  8  Watts,  88, 88  Am.  Deo.  06. 
In  that  state  it  is  not  necessary  that  there  should 

be  an  express  claim  of  title,  or  that  there  should  be 
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color  of  tltto  in  order  to  constitute  a  title  byad« 
verse  possession,  but  when  a  person  disclaims  title 
in  hiniself  or  does  not  claim  title,  but  asserts  the 
right  to  be  in  another,  it  is  not  such  an  adverse 
possession  as  would  give  title  under  the  act  of  limi- 
tations.  IMd. 

Under  a  daim  of  abandonment  of  a  road  in  a 
municipal  corporation,  proof  that  no  work  had 
been  done  on  a  road  by  tbe  public  authorities  for 
Hf  teen  years;  that  the  road  was  at  times  in  bad  con- 
dition and  impassable;  that  it  passed  over  a  steep 
hill,  and  was  difficult  of  use:  that  a  new  road  had 
been  established  in  the  vicinity  Intended  to  take  Its 
place:  that  for  eleven  years  travel  had  been  sub- 
stantially diverted  to  the  new  road;  and  that  por- 
tions of  the  old  road  had  been  fenced  in,— was  held 
not  sufficient  to  show  an  abandonment  by  the  pub- 
lic Kelly  Nail  ft  Iron  Oo.  v.  Lawrence  Furnace 
0O.6L.  B.A.868,46  0hio  St.  644. 

In  Marble  v.  Price,  64  Mich.  486,  the  plaintiff  did 
not  claim  to  occupy  the  land  at  any  time  under 
title  or  color  Of  title,  but  by  the  naked  occupancy* 
not  exclusive,  with  no  claim  of  title,  not  even  of 
adverse  hold  Ing,  until  a  short  time  before  suit.  The 
court  held  such  occupancy  without  claim  or  color 
of  title  was  not  adverse  or  inconsistent  with  the 
right  of  the  defendant  and  of  tbe  public  to  the  use 
of  the  land  as  a  street  or  alley. 

Where  the  plaintiffs  showed  possession  for  nine- 
teen yean,  without  a  color  or  claim  of  title  by 
writing,  or  by  any  act  emanating  from  another, 
but  showing  an  endoeure  of  the  whole  land  and 
actual  occupancy  under  claim  of  absolute  owner- 
ship, tbe  court  held,  the  first  entry  of  the  defend- 
ants being  promissory,  and  ten  years  required  by 
the  statute  not  being  proved,  that  tbe  title  was  bad* 
Taylor  v.  PhUippI,  16  W.  Ya.  664. 

Oi  fitatadoetr<n«ib 
.AricafUKia. 

The  statute  of  limitations  applies  to  ooantles. 
Qaines  v.  Hot  Spring  County,  80  Ark.  888. 

It  runs  as  against  a  municipal  corporation,  and 
adverse  possession  of  an  alley  belonging  to  the  city 
for  the  limit  fixed  by  the  statute  vested  a  good  title 
in  tbe  occupant  as  against  tbe  dty  authorities. 
Fort  Smith  v.  McKibbln,  41  Ark.  46.  48  Am.  Bep.  10. 

One  who  sets  up  the  defense  of  the  statute  of  limi* 
tations  does  not  claim  technically  by  prescription  as 
he  defends  tbe  statute  entirely,  regardless  of  any 
consideration  of  grant,  or  even  lawful  entry* 
Jhid. 

Such  a  person  contends  that  no  suit  can  be 
brought  against  him  and  bis  possession  shall  not  be 
disturbed  in  palA,  and  that  be  and  his  heirs  shall 
stand  upon  the  effect  of  the  statute  and  be  re- 
spected as  owners. 

CdUfomi€L 

No  one  can  acquire  by  adverse  possession,  as 
against  the  public,  the  right  to  a  district  or  street 
dedicated  to  public  use,  and  thus  prevent  the  use 
of  it  as  a  public  highway.  People  v.  Pope,  63  CaL 
437;  Hoadley  v.  San  Francisco  Oity  fr  County,  60 
Cal.  866;  Orena  v.  Santa  Barham,  01  Cal.  681;  Oro- 
gan  V.  Hasrward,  4  Fed.  Hep.  181;  San  Leandro  v* 
Le  Breton,  78  Gal.  170:  Ylsalia  v.  Jacob,  86  GaL  484, 
68  Am.  Rep.  808. 

Individuals  may  intrude  upon  or  obstruct  a  pub> 
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Wisconsin  Sufrbmu  Court. 


Kat; 


A  private  indlvldaal  canoot  bring  suit  there- 
for in  his  own  name  for  a  wrong  suflfered  by 
him  in  common  wiih  the  rest  of  the  public. 

Carpenter  v.  Mann,  17  Wis.  155;  E710S  ▼. 
Hamilton,  27  Wis.  256. 

Messrs,  Carter  &  Burns,  for  respondent: 

The  facts  do  not  show  an  abandonment  of 
the  old  highway. 


Hamilton  ▼.  White,  5  N.  Y.  9;  Krauf$  App, 
71  Pa.  64. 

The  language  of  the  statute  is,  "any  highway 
.  .  .  which  shall  have  been  or  may  hereafter 
be  entirely  abandoned,  as  a  route  of  travel,** 
etc.     Not  any  part  of  any  hiehway,  eta 

Reilly  v.  Baeine,  51  Wk  526;  Childs  ▼.  HfH- 
son,  69  Wis.  125. 


lio  thorouffbfare,  but  Buoh  intruders  acquire  no 
rights.    Orena  v.  Santa  Barbara,  gupra. 

Ad  occupation  and  obatrucclon  of  a  public  street 
is  a  nuisance,  and  every  continuance  a  new  nui- 
sance, for  the  abatement  of  which  an  action  lies  on 
behalf  of  the  public,  or  by  a  private  person  who  is 
specially  injured,  and  asae:ainstsucb  action  no  one 
can  acquire  a  defense  by  adverse  possession.  Visa- 
lia  v.  Jacob,  suprcL. 

In  Gloster  v.  Wade,  78  Gal.  407,  it  was  soutrht  to 
restrain  tbe  tearing  down  of  a  fence  erected  by 
plaintiff  upon  a  highway,  the  defendant  relying 
upon  section  2619  of  the  Political  Code,  and  the 
court  held  that  such  section  was  not  affected  by  the 
Act  of  March  80,  1874,  and  that  defendant  might 
show  the  use  of  the  road  for  twelve  continuous 
years  without  interruption. 

Section  806  of  the  Civil  Code  of  Callfomia  pro- 
vides, the  extent  of  servitude  is  determined  by  the 
terms  of  the  grant,  or  the  nature  of  the  enjoyment 
by  which  it  is  acquired.  MoRose  v.  Bottyer,  81 
CaL122. 

Section  811  of  the  Political  Code  providps  that 
when  the  servitude  was  acquired  by  enjoyment  by 
tbe  disuse  thereof  by  the  owner  of  the  servitude 
for  the  period  prescribed  for  acquiring  title  by  en- 
joyment, it  is  extinguished.    IbUL 

The  above  provisions,  although  relating  to  pri- 
vate easements  and  servitudes,  are  made  applicable 
to  a  public  easement  by  section  8631  of  the  Political 
Code.    ibid. 

Section  2681  of  the  California  Political  Oode  pro- 
vldes,  by  taldng  or  accepting  land  for  a  higbway 
the  public  acquire  only  the  right  of  way  and  the 
incidents  necessary  to  enjoying  and  maintaining 
the  same  subject  to  the  regulations  in  this  and  tbe 
civil  code  provided.   Ibid, 

'  Tbe  reason  of  the  law  is  to  protect  the  public  in 
the  use  of  public  highways,  by  preventing  abandon* 
ment  of  the  right  to  the  use,  being  presumed  from 
cessation  of  the  use  or  for  any  period  less  than  that 
by  which  the  right  may  be  acquired.   Ibid, 

Public  highways  are  placed  upon  the  same  plane 
with  private  rights  of  way.   Ibid. 

The  fact  that  the  land  was  public  land  of  the 
United  States  at  the  time  of  the  right  to  use  it  as  a 
public  way  was  acquired,  and  also  at  tbe  time  the 
use  of  it  ceased,  malces!no  difference.    Ibid. 

Tn  the  atx)ve  case  the  evidence  showed  that  the 
use  of  the  highway  was  discontinued  for  more  tban 
twenty  years,  but  it  was  contended  that,  as  the  ne- 
cessity for  the  use  and  the  use  ceased,  the  right  to 
the  use  was  abandoned  by  operation  of  law:  the 
court  held  that  under  sections  2621,  2619,  of  tbe  Po- 
litical Code,  the  former  of  which  provides  that  a 
road  laid  out  and  worked  and  used  as  therein  pro- 
vided shall  not  be  vacated  or  cease  to  be  a  high- 
way until  so  ordered  by  the  board  of  supervisors 
of  the  county  in  which  located„and  the  latter,  that 
all  public  highways  once  established  continued 
public  highways  until  abandoned  by  order  of  such 
board  or  by  operation  of  law,  or  Judgment  of  a 
court  of  competent  Jurisdiction,  construing  them 
along  with  sections  806  and  811  of  the  Civil  Code, 
and  section  2631  of  the  Poll  r leal  Code,  that  a  high- 
way which  might  be  acquired  by  five  years^  usage 
could  be  extinguished  by  operation  of  law  by  its 
non-usage  for  the  like  period,  but  tbat  the  non- 
user  for  any  leas  period  did  not  amount  to  such 
abandonment.    UM, 
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Section  26S0  of  the  California  Political  Code 
(HittePs  Code,  p.  831)  provides,  a  road  not  worked 
or  used  for  the  period  of  five  years  ceases  to  be  a 
highway  for  any  purpose  whatever.  Myers  v. 
Daubenbise,  84  Cal.  1. 

In  that  case  the  plaintiffs  sought  to  restrain  the 
laying  out,  opening,  and  constructing  of  a  highway 
over  his  land,  tbe  defendants  denying  their  owner- 
ship and  alleging  tbat  their  title  was  barred  by  a 
Judgment  in  partition  fourteen  years  prevloua.  the 
question  being  whether  such  Judgment  of  itself, 
unaided  by  any  other  fact,  authorized  the  defend- 
ants to  enter  upon  tbe  lanil  for  tbe  purpose  of  con- 
structing the  road.  The  court  held  that  if  tbe 
Judgment  had  the  effect  of  itself  it  had  all  tbe 
effect  which  it  could  of  itself  have  at  the  time  it 
was  rendered,  but  that  as  the  road  thus  establisbed 
was  not  open,  worked,  or  used  for  fourteen  years 
afterwards,  and  as  under  section  2630  of  the  Po- 
litical Code  it  had  ceased  to  be  a  highway  for  any 
purpose  whatever,  the  defendants  were  not  Justi- 
fled  in  their  action,  and  restrained  them  from  pro- 
ceeding.   Ibid, 

Where  for  one  period  of  twenty  years  a  road  was 
continually  used  as  a  street  but  for  a  like  subse- 
quent period  no  poriiou  of  it  was  so  traveled  over 
or  used  and  was  in  the  actual,  open,  notorious,  and 
exclusive  adverse  possession  of  and  improved  by 
the  complainant,  it  was  held  tbat  the  title  by  ad- 
verse po«e98ion  was  created  affalcst  the  city,  secv 
tlon  2810  of  the  California  Political  Code  having  no 
restrojipectlve  application.  Monterey  v.  Malarin, 
09  Cal«290. 

Section  2619  of  the  California  Political  Code,  which 
provides  that  all  roads  used  as  such  for  a  period  of 
more  than  five  years  are  highways,  is  not  merely 
declaratory,  but  is  in  the  natiure  of  a  statutory 
limitation,  and  not  unconstitutionaL  Bolder  y. 
Fobs.  65  Cal.  250. 

Tbe  mere  negative  act  of  omitting  in  a  deed 
something  that  was  not  necessary  to  a  description 
of  city  lots  which  are  usually  described  by  num- 
bers, was  held  not  of  itself  to  amount  under  any 
circumstances  to  a  grave  act  of  revocation  to  a 
dedication  of  a  highway.  People  v.  Hitiernia  Sav. 
&  Loan  Soc.  84  Cal.  634,  in  which  case  It  appeared 
tbat  there  was  an  omission  to  mention  the  dedica- 
tion of  a  certain  avenue  in  giving  the  boundaries 

in  the  deed. 

ConnecticuL 

The  right  of  a  town  to  the  use  of  tbe  land  left 
for  a  highway,  as  well  as  the  right  of  the  pro- 
prietors to  tbe  fee,  is  barred  by  tbe  statute  of  limi- 
tations by  a  fifteen  years'  non-user.  Litchfield  ▼. 
Wilmot,  2  Root,  288. 

The  non-user  of  a  road  for  nearly  a  century-  is 
strong  presumptive  evidence  of  abandonment. 
Beardslee  v.  French,  7  Conn.  125,  18  Am,  Deo.  86. 
See  this  case,  heads  11.,  V . 

To  tbe  same  effect,  Hartford  v.  New  York  &  N. 
E.  R.  Co.  69  Conn.  250,  infra,  head  V. 

No  length  of  time  during  which  a  highway  may 
not  have  t)een  used  will  prevent  the  public  from 
resuming  tbe  right  If  tbey  think  fit.  Brownell  v. 
Palmer,  22  Conn.  121;  Rex  v.  St.  James  Man  ton.  S 
Selwln,  N.  P.  1362;  Vooght  v.  Winch,  2  Barn.  &  Aid. 
662. 

A  private  way  acquired  by  prescription  la  lost  by 
fifteen  years*  non-user*   Brownell  v.  Palmier. 
pra. 


1898. 


Mai&b  y.  Krubb. 
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Limitation  or  prescription  cannot  be  set  up 
against  the  pablic. 

Childs  V.  lifeUan,  iupra;  Aknp  ▼.  Ohur^,  18 
«.  I.  170. 

When  one  suffers  or  may  suffer  an  injury 
greater  than  aod  distinct  from  that  of  the 
public  generally,  from  a  particular  act,  be  may 
maintain  an  action  for  damages  arising  on  ac- 
count of  it,  or  a  suit  in  equity  to  prevent  it. 


Decker  y.  Skxtrmdle^  B.  A  N.  R.  Co.  188 
Ind.  493. 

Ortont  t/.,  delivered  the  opinion  of  the 
court : 

The  statement  of  the  facts  of  the  case  is 
not  long  or  complicated.  Section  10  of  town- 
ship 1»  range  2,  in  Grant  county,  lies  west 
of  and  adjacent  to  section  11,  and  section  14 


Preaoiiptfon  as  such  does  not  arise  against  a 
public  Hfrbt,  and  the  statute  of  limitations,  unless 
made  for  that  purpose,  does  not  apply  to  public 
rights.    fMd.  ' 

Uotil  the  time  arrives  when  the  rlgrtat  to  the  use 
•arises  or  wben  the  pubUc  authorities  can  be  com- 
pelled to  open  it,  tbere  can  be  no  title  acquired  by 
mere  non-user.  Derby  v.  Alliuflr,  40  Conn.  410,  in- 
fro,  bead  V.,  and  see  Black  v.  0*Uara,  64  Oonn.  17, 
-In/ro,  head  T • 

JSinoiSi 

The  Illinois  Statute  of  Limitations  barringr  riflrht 
of  action  after  seven  years,  was  held  not  to  apply 
to  public  rlffhts.  Alton  v.  lillooiB  Transp.  Go.  12 
ni.  38,  G8  Am.  Dec  479. 

Yet  open  and  exclusive  adverse  possession,  and 
thecomplete  non>user  of  a  biirhway  by  the  public 
for  more  tban  twenty  years  have  been  heldsuflS- 
cient  to  establish  a  claim  against  the  public  au- 
thorities aod  to  afford  a  presumption  of  abandon- 
«nent.    Peoria  v.  Johnston,  5tf  DL  45. 

But  somethinfiT  more  tiian  a  mere  non-user  must 
oxist.  Chicago,  B.  L  &  P.  B.  Co.  v.  Jolict,  79  Dl.  40, 
^/ra,  head  V. 

In  such  cases  an  injunction  will  lie  against  a  city 
ooDtriving  to  regain  possession  of  property  thus 
abandoned.  Peoria  v.  Johnston,  tuproi  Smith  v. 
Bangs,  15  TIL  40S. 

Municipal  corporations  as  respects  public  rights, 
or  as  respects  property  held  for  public  use  upon 
trusts,  and  in  respect  of  their  governmental  capaci- 
ty are  not  within  the  statute,  but  in  regard  to  con- 
tracts or  mere  private  rights  the  rule  is  different, 
and  such  corporations,  like  private  oitiasens,  may 
plead  or  have  pleaded  against  them  the  statute  of 
limiratioos.  Logan  County  Suprs.  v.  Lincoln,  81 
m.  166;  Alton  v.  Ulinois  Transp.  Co.  stipni;  Catlett 
V.  People,  151  TIL  16:  Madison  County  v.  Bartlett, 
2  HI.  67;  Piatt  County  v.  Goodell,  97  Hi.  84:  Quincy 
▼.  Jones,  76 I1L  231, 20  Am.  Bep.  848;  Lee  v.  Mound 
Station,  118  IlL  804. 

Municipal  corporations  do  not  own  and  cannot 
alien  public  streets  or  places,  and  no  laches  on 
their  part  or  that  of  their  ofBcers  can  defeat  the 
right  of  the  public  thereto,  yet  there  may  grow  up 
in  consequence  private  rights,  of  more  persuasive 
force  in  the  particular  case  tban  those  of  the  pub- 
lic. Piatt  County  v.  GoodelL  Kwpra, 

The  same  doctrine  has  been  recognized  as  appli- 
cable to  both  federal  and  state  governments,  and 
has  been  extended  with  certain  limitations  to  every 
municipal  and  quasi  municipal  corporation,  such 
as  cities,  towns,  counties,  etc    ibid. 

In  the  latter  class  of  cases  the  courts,  under  spe- 
cial circumstances  making  it  highly  inequitable  or 
oppressive  to  enforce  such  public  rights,  interpose 
by  holding  the  municipality  estopped  from  doing 
so.  Ibid, 

Possession  in  order  to  become  adverse  or  create 
title  under  the  statute  must  be  held  for  the  full 
period  of  twenty  rears.  Chicago  ft  N.  W.  B.  Co. 
T.  People.  91 UL25L 

The  statute  will  not  bar  the  right  where,  al- 
thoogb  the  possession  was  adverse  In  the  flrst  In- 
-etanoe,  It  has  subsequently  been  held  under  agree- 
ment irith  the  owner.    Ibid, 

See  Head  lY .,  tofra, 


Indiana, 

In  Indianapolis  v.  Croa8,7  Tnd.  9.  section  64  of  the 
Be  vised  Statutes  of  Indiana  of  1843,  p.  832,  in  rela- 
tion to  the  vacation  of  streets,  was  held  not  to  ap- 
ply to  the  streets  and  alleys  of  a  town  or  city. 

The  section  above  referred  to  is  as  follows: 
^Bvery  public  highway  already  laid  out,  or  which 
may  hereafter  be  laid  out,  and  which  shall  not  be 
optrned  and  worked  within  six  years  from  the  time 
of  Its  being  laid  out,  shall  cease  to  be  a  highway 
for  any  purpose  whatever.**   Indianapolis  v.  Croas, 

The  statute  cannot  alTect  a  clty*8  rights  in  its 
streets  as  trustees  for  the  public.  Cheek  v.  Aurora, 
98  Ind.  107. 

Where  the  possession,  even  for  the  period  set 
forth  by  the  statute  of  limitations,  so  tar  as  public 
rights  are  concerned,  has  no  application  to  munic- 
ipal corporations.    Sims  v.  Frankfort,  79  Ind.  416. 

Yet  the  doctrine  of  equitable  estoppel  applies  in 
this  state.    See  ii^fra,  head  lY. 

lowcu 

The  statute  of  limitations  does  not  construct! vely 
apply  to  the  state  or  sovereignty.  But  the  princi- 
ple is  not  extended  to  municipal  or  public  corpo- 
rutions.  On  the  contrary  it  has  lieen  expressly 
held  that  these  corporations  are  within  the  statute 
of  limitations,  the  same  as  natural  persons.  Pella 
V.  Scbolte,  24  Iowa,  283,  95  Am.  Dec  729;  Cincinnati 
V.  First  Presby.  Church,  8  Ohio,  208,  82  Am.  Dec 
718:  Cincinnati  V.  Evans,  6  Ohio  St.  504. 

Where  the  right  claimed  by  the  defendant  had 
been  openly  asserted  by  him.  and  was  fully  known 
to  the  City  ever  since  its  first  organization,  the 
court  held  it  a  proper  case  for  the  applicutioii  of 
the  statute  of  limitations,  and  of  the  principles  of 
repose  upon  which  it  rested.  Pella  v.  Scholte,  buf- 
pra;  Burlington  v.  Burlington  &  M.  B.  Co.  41  Iowa, 
184. 

The  weight  of  authority  is  that  the  statute  does 
not  run  against  the  general  public,  because  of  ad- 
verse possession  of  the  highway  established  in  the 
manner  prescribed  by  law.  Davies  v.  Uuebner,  45 
Iowa,  674. 

Where  the  defendant  entered  in  good  faith,  un- 
der claim  of  right  and  color  of  title,  his  possession 
being  hostile  and  adverse,  cultivating  part  in  good 
faith,  resting  his  claim  to  the  whole  upon  a  tax- 
deed  title  it  was  held  the  h&w  presumed  him  in  pos- 
session of  all  the  land  within  the  boundaries  as 
prescribed  by  his  title,  and  that  the  plaintilTs 
claim  was  barred  by  the  statute  of  limitations 
Chicago,  B.  L  &  P.  B.  Co.  v.  Ailf  ree,  64  Iowa.  600. 

Upon  the  question  of  equitable  estoppel*  see 
cases  under  head  lY.,  infrcu 

Kantaa, 

Section  1  of  the  Kansas  Statute  of  1879,  chap.  180, 
was  intended  to  apply  only  to  cases  where  from  the 
acts  and  omissions  of  the  public  they  bad  intended 
to  wholly  abandon  the  use  of  the  road,  and  not  to 
cases  where  the  travel  merely  passed  out  of  the 
road  for  the  temporary  purpose  of  avoiding  an 
obstruction.  Topeka  ▼.  Bussam,  80  Kan.  660; 
Stickel  V.  Stoddard,  28  Kan.  721. 

Neither  does  it  apply  to  the  case  of  a  poesessloo, 
by  license  or  privilege.  Wilson  v*  Janes,  89  Kan, 
1234. 
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lies  south  of  and  adjacent  to  section  11,  and 
section  16  lies  south  of  and  adjacent  to  sec- 
tion 10.  The  plaintiff's  land  lies  in  the 
northwestern  central  corner  of  these  sections, 
and  the  defendant's  lands  lie  in  the  three 
other  corners.  There  was  formerly  a  high- 
way on  the  east  and  west  section  line  be- 


tween the  sections,  and  a  highway  on  the- 
north  and  south  section  line  between  sections 
10  and  tl,  coming  down  to  said  center  cor- 
ner of  the  sections,  and  there  forming  a  junc- 
tion with  said  east  and  west  highway.  A 
short  distance  above  this  junction  of  the  two- 
highways,  at  the  central  comers,  there  wa» 


Kentucky, 

The  public  right  to  a  road  dedicated  to  the  use  of 
the  town  and  public  cannot  be  ousted  by  a  mere 
claim  of  title  or  posseeslon  or  by  anything  less  than 
an  actual  private  occupancy  or  excluslyeuse  evi- 
denced by  enclo6ure,and  cannot  be  defeated  except 
by  a  continued  adverse  occupancy  or  exclusive 
poflecoulon  evidenced  during  twenty  years  before 
the  assertion  of  the  public  right  by  suit  or  action. 
Alves  V.  Henderson,  16  B.  Hon.  181;  Bowan  v.  Port- 
land, 8  B.  Mon.  282. 

Adverse  possession  of  twenty  years  will  bar  the 
title  of  the  trustees  of  towns.  Just  as  effctuall>  as  It 
will  bar  the  superior  title  of  an  individual  claim- 
ant to  his  Umd.  Dudley  v.  Frankfort  Trustees,  12 
B.  Mon.Sia 

So  actual  adverse  possesBlon  for  fifteen  years  has 
been  held  suflSdent  to  acquire  a  complete  title  to 
land.    Ck>mwall  v.  Louisville  ft  N.  R.  Ck).  87  Ky.  78. 

The  statute  of  limitations  and  the  public  right 
growing  out  of  a  dedication  once  existing  is  sub- 
ject to  be  defeated  and  devested  by  adverse  pos- 
session, the  statute  applying  in  such  cases.  New- 
port V.  Taylor,  16  B.  Mon.  609. 

The  Kentucky  Act  of  December,  1878,  Gen.  Stat, 
Pb  906,  under  which  notice  of  adverse  possession 
must  be  given  to  the  city  by  the  party  In  posses- 
sion or  claiming  possession,  is  not  retrospective  and 
the  plaintilTs  rights  are  barred  by  such  statute  and 
regulated  thereby.  Bosworth  ▼.  Mt.  Sterlwg,  12 
Ky.  L.  Bep.  167. 

Loviaiana, 

Ko  silence  or  length  of  time  can  deprive  a  cor- 
poration, or  its  predecessors,  of  their  powers  over 
public  places,  and  their  inaction  will  only  give  the 
occupier  an  eistate  at  sulferance  and  nothing  more. 
Thlbodeaux  y.  Maggioli,  4  La.  Ann.  78;  New  Or- 
leans V.  Magnon,  4  Mart.  (La.)  2. 

Premises  which  are  not  susceptible  of  alienation 
cannot  be  acquired  by  prescription  which  supposes 
title  clearly  acquired  but,not  susceptible  of  proof. 
New  Orleans  v.  Magnon,  supra. 

A  plea  of  prescription  cannot  avail  where  it  in- 
volves a  thing  hon  de  commins  and  a  public  right. 
Ingram  y.  St.  Tammany  Police  Jury,  20  La.  Ann. 
826. 

Where  lands  are  dedicated  to  a  public  use,  the 
third  party  cannot  acquire  title  thereto,  for  the 
reason  that  by  such  dedication  they  are  not  the 
subject  of  commerce,  or  of  private  ownership;  es- 
pecially is  this  so  where  the  claimant  appears  as 
a  mere  naked  possessory,  without  title  and  with  a 
knowledge  of  the  title  in  the  city,  he  not  being  a 
possessory  in  good  faith.  Shreveport  v.  Walpole, 
22  La.  Ann.  680. 

For  after  a  dedication  no  sllenoe  or  length  of 
time,  or  non-user  can  deprive  a  public  corporation 
of  its  power  over  public  places.  Sheen  v.  Stothart, 
89  La.  Ann.  680;  Delablgarre  y.  Second  Munici- 
pality of  New  Orleans,  8  La.  Ann.  280L 

Ifafna. 

The  Bevlsed  Statutes  of  Maine,  chap.  18, 66  86, 05, 
provide  that  a  highway  which  has  been  duly  laid 
out  4haU  be  considered  as  discontinued,  unless 
actually  opened  within  six  years  from  the  time  al- 
lowed therefor. 

To  prevent  the  discontinuance  of  a  highway  by 
operation  of  the  Maine  Bevised  Statute,  1 42,  chap. 
K,  it  Is  not  necessary  that  it  should  be  put  in  such 


repair  as  not  to  be  subject  to  Indictment. 
v.  Bunneis,  12  Me.  236. 

The  provision  in  the  Maine  Bevised  Statutes^ 
chap.  18,  that  a  fence  which  has  continued  in  the 
same  place  on  a  road  for  forty  years  should  be- 
Justified  in  remaining  there,  does  not  begin  to  run 
until  the  road  has  been  laid  out.  Beald  ▼.  Hoore^ 
79Me.27L 

And  see  State  v.  Oomville,  48  Me.  427,  infra^  head 
VL 

Maaaachu&etts. 

In  this  state  the  authorities  show  that  a  title  can 
be  obtained  as  against  the  public  by  lapse  of  time 
and  non-user,  when  there  has  been  an  aaveree  use 
for  the  period  of  twenty  years.  Owen  v.  Field.  10^ 
Mass.  90;  Jennison  v.  Walker,  11  Gray,  428;  Haz- 
ard  V.  fiobin&on,  8  Mass.  275;  HIU  v.  Crosby,  3^ 
Pick.  466, 18  Am.  Dec.  448;  Ck)m.  v.  Low,  3  Pick.  406; 
Coolldge  y.  Learned,  8  Pidk.  600:  Chandler  ▼.  Ja-^ 
malca  Pond  Aqueduct  Corp.  128  Mass.  644;  Baroes 
y.  Lloyd,  112  Mass.  224. 

But  the  street  must  be  required  for  use,  otherwise 
there  can  be  no  title  acquired  by  non-Yiser.  or 
statutory  limitation.  Henshaw  y.  Hunting,  1 
Gray,  210;  Morton  v.  Moore,  16  Gray,  678.  t 

Where  the  plaintilT  maintained  a  fence  along- 
a  highway  for  a  period  of  forty  years,  claiming' 
It  as  an  absolute  right,  it  was  held  that  under  the 
statutes  of  Massachusetts  his  right  was  atsolute  9m- 
against  the  public.  Cutter  v.  Cambridge,  6  Allen* 
20.  the  court  stating  that  the  doctrine  which  bad 
been  more  directly  applied  to  the  requirementa- 
of  such  things  as  might  be  held  by  prescription 
and  not  to  the  right  to  hold  land  discharged  of  ao 
easement,  was  applicable  to  one  case  as  to  the 
other. 

See  further,  the  Massachusetts  cases  under  tlie- 
several  heads. 

Ifieftl^Km. 

It  Is  settled  beyond  question  In  this  state  tha^ 
the  owners  of  such  property  gain  a  title  as  againafe 
the  public  to  the  land  actually  occupied  by  then» 
for  twenty  years  and  upwards.  Gregory  v.  Knight, 
60  Mich.  61:  Coleman  v.  Flint  ft  P.  M.  B.  Co.  64 
Mich.  160;  LyIe  v.  Lesia,  64  Mich.  16;  Ellswortb 
V.  Grand  Baplds,  27  Mich.  286;  BigBapids  y.  Com* 
stock,  66  Mich.  78. 

In  Chamberlain  v.  Ahrens,  66  Mich.  Ill,  It  was  helA 
that  the  statute  of  limitations  ran  against  the  state. 

Where  the  facts  showed  possession  and  improve- 
ment by  the  plaintiff  for  a  period  of  thirty  years 
and  that  the  land  was  never  used  as  a  street,  the 
court  held  that  before  the  city  could  make  forcible 
entry  it  must  establish  a  right  at  law.  Devaux  ▼• 
Detroit,  Harr.  Ch.  (Mich.)  08. 

If  the  owner  means  to  dispute  the  rightfulness 
of  the  public  user,  be  must  assert  his  right  within 
the  prescribed  period  In  some  way  calculated  to 
Interfere  with,  disturb,  or  inteirupt  such  use  by 
the  public,  or  by  the  institution  of  a  suit  for  the 
Judicial  determination  of  the  right,  Ellsworth  y» 
Grand  Baplds,  supni. 

Where  plaintiff  occupied  the  land  through 
which  a  highway  ran  for  upwards  of  thirty  yean, 
and  his  property  had  been  located  with  reference 
to  the  road,  the  discontinuance  of  which  compelled, 
him  to  seek  another  road  140  rods  distant,  the 
court  held  the  case  came  within  the  rule  laid  down 
in  Fearsall  v.  Eaton  County  Supia.  4  L.  B.  A.  193, 74 
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an  uneTeneleTation,  or  side  hill,  difficult  to 
work  or  trarel  on,  and  the  line  of  travel 
diverged  to  the  east  of  the  central  section 
line  north  and  south,  and  formed  a  Junction 
with  said  east  and  west  highway  about  six 
rods  east  of  the  section  corners,  and  made  a 
hypotenuse  of  a  triangle,  which  was  worked 


and  used  as  the  hiffhwaj;  and  the  other  two* 
sides  of  the  triangfe  were  fenced  up  by  tne 
defendant  when  he  became  the  owner  of  thia- 
small  comer  of  land,  which  adjoined  his 
lands  in  the  other  two  comers  as  above.  The 
said  east  and  west  highway  was  vacated  by 
the  supervisors  of  the  town  from  the  center 


Mich.  H6,  and  that  the  proceedlogi  of  the  board  of 
BupervlBon  discoDtlnainff  such  road  without  no* 
tice  or  bearing  were  absolutely  void.  Ourry  v. 
BoKeU,WMiob.tt4. 

JfiiMieMt& 

By  seotton  4,  chapter  68i,  title  H  of  the  General 
Statutes  of  Minnesota,  voL  1,  p.  707,  actions  for 
reoorerj  of  real  property  most  be  brought  within 
twenty  years;  and  by  section  12  the  limitations  oon- 
tained  In  that  chapter  are  applicable  to  actions 
brought  by  the  state,  or  in  the  name  of  any  officer 
thereof,  or  otberwise,  for  its  benefit  in  the  same 
manner  as  actions  by  eitlBens. 

Where  there  was  no  charter  right  to  which  the 
occuTwUon  of  the  street  by  t>ulldings  could  be  at- 
tributed, and  such  occupation  of  the  space  so  cov- 
ered was  In  exclusion  of  the  use  as  a  street,  and 
hostile  to  public  right,  it  was  held  that  adverse 
poflseasion  for  twenty  years  of  the  parts  of  the 
street  exclusively  occupied  could  be  claimed. 
Wayata  v.  Great  Northern  B.  Co.  60  Minn.  438. 

So  In  Miller  v.  Oorlnna,  43  Minn.  891,  the  court 
stated  that  it  did  not  intend  to  intimate  that  a 
Highway  might  not  cease  to  exist  as  such  by  non- 
uer  for  snob  a  length  of  time  and  under  such  olr- 
cnmstanoes  aa  would  show  a  permanent  abandon- 
Bientoflt, 

MiatiutppL 

The  twenty-lirth  article  of  the  Mississippi  Code 
ofl867, 408.  was  expressly  changed  in  its  applica- 
tion to  the  state  of  Mississippi,  but  prior  to  such 
date  the  maxim  applies.  Clements  ▼•  Anderson, 
46Mtes.68L 

The  streets  in  an  incorporated  town  are  held  by 
the  corporation  in  trust  for  the  public,  and  an  ad> 
verse  possession  thereof  by  an  abutting  owner 
cannot  bar  the  rlirht  of  the  corporation  to  open  it 
for  public  use.   Yicksburg  v.  Marshall,  60  Miss.  668. 

Missouri. 

The  state  is  not  exempt  from  the  Missouri  Stat- 
ate  of  Limitation  of  1867.  Abemathy  v.  Dennis, 
tfMo.4S8. 

Long  dlsose  may  aiford  a  presumption  of  the 
uselessness  ol  the  road.  Bruce  ▼.  Saline  County, 
ttMo.  2flSL 

The  political  subdivisions  of  a  state  are  not  ex- 
empt from  the  statute  of  limitations.  St.  Charles 
Oounty  y.  Powell,  SB  Mo.  686, 06  Am.  Dec  6il7. 

As  they  are  comprehended  under  the  general 
term^'persoos.**  St.  Charles  Xwp.  School  Directors 
▼.Goerges.60Mo.194. 

Under  the  Missouri  Statute  of  Umitatlons,  sec- 
tion 7, 2  Wagner  Station,  however,  nothing  con- 
tained In  any  statute  of  limitations  is  to  extend  to 
any  lands  given,  granted,  sequestered,  or  approprl- 
tted  to  any  public,  pious,  or  charitable  use,  or  to 
any  lands  belonging  to  this  state.  State  v.  Culver, 
ft  Mo.  607,  8T  Am.  Rep.  296. 

In  the  above  case,  there  had  been  a  non-user  of 
t  road  for  a  term  of  ten  years,  and  the  same  had 
been  fenced  in  and  enclosed  by  the  owner  of  the 
aiUolniog  land,  and  the  court  held  -there  was  no 
sbandonment.   JMd. 

Ko  act  or  adverse  usar  of  the  road  by  a  wrong- 
doer for  a  period  less  than  ten  years  can  alter  Its 
Isftal  status  or  the  rights  of  the  public  therein. 
Brown  v.  Kansas  City,  St.  J.  ft  C.  B.  B.  Co.  80  Mo. 
App.  487,  following  Kansas  City,  St.  L.  ft  a  R.  Go. 
▼.nttrell,78Mo.l8BL 
M  L.  R.  A. 


Where  the  pubUo  have  acquired  vested  rights* 
the  mere  failure  of  a  oounty  court  to  recognize  the 
road  in  question  will  not  devest  the  public  of  Its 
right.   Brown  v.  Kansas  City,  St  J.  ft  GL  &  B.  Co. 


By  the  New  Hampshire  Bevised  Statutes  first 
re-enacted  In  the  General  Statutes,  chapter  68, 
section  7,  nothing  short  of  twenty  years*  use  is- 
suffloieut  to  establish  a  public  highway,  and  conse- 
quently such  statute  operates  to  discontinue  all 
highways  established  by  dedication  or  prescription- 
merely  and  not  used  for  such  period.  State  v. 
Morse,  60  N.  H.  0;  State  v.  Atherton,  16  N.  H.  08. 

In  Jersey  City  t.  Morris  Canal  ft  Bkg.  Co.,  12  K.  J» 
Bq.  647, 661,  the  court  did  not  approve  of  the  hold- 
ing of  the  Vermont  court  In  Knight  ▼.  Heaton,  2^ 
Vt.  480,  to  the  effect  that  the  enclosure  andoocu. 
patlon  of -land  within  thellmftsof  a  highway  for 
twenty  years  under  a  claim  of  right  made  a  title  by 
prescription  as  against  the  public  in  the  occupier, 
the  court  stating  that  such  a  finding  would  render 
valid  clear  encroachment  upon  highways  and 
would  be  an  application  of  the  doctrine  of  adverse 
possession  uncalled  for  and  eminently  disastrous 
to  the  public  interest 

A  claim  derived  from  a  possession  continued  for 
over  twenty  years  to  a  portion  of  the  public  street 
cannot  be  set  up  as  against  the  municipality. 
Cross  V.  Morrlstown,  18  N.  J.  Eq.  806.  Jersey  City 
V.  State,  80  N.  J.  L.  681,  to  the  same  effect 

Time  does  not  run  against  the  state  or  the  public. 
Humphreys  v.  Woodstown,  48  N.  J.  L.  668. 

And  an  encroachment  on  a  highway  cannot  be- 
legalized  by  lapse  of  time.    Ibid, 

Yet  it  has  been  held  that  after  a  olalm  of  right 
aooompanied  with  actual  ard  constant  possession 
for  twenty-five  years  and  upwards,  the  city  cor- 
poration cannot  be  permitted  without  due  process 
of  law  to  enter  upon  the  possession  of  property 
and  pull  down  buildings,  etc.,  under  their  right  to 
regulate  highways.  Manko  v.  Chambersburgb,  86- 
N.  J.  Bq.  168.  Varick  v.  New  York«  4  Johns.  Ch.  68, 
lL.ed.76L  followed. 

JTsisFoiit 

A  road  established  by  twenty  years*  user  prior  to- 
the  New  York  Act  of  1797  does  not  cease  to  be  a. 
public  road  by  the  reason  of  the  change  of  a  ferry 
to  which  it  originally  led,  even  though  a  portion 
of  the  road  may  have  teen  appropriated  and  built 
upon  so  long  as  the  passage  continues  open  to  the 
docks  and  landings  in  connection  with  such  ferry. 
GkUatlan  v.  Gardner,  7  Johns.  106. 

A  permanent  obstruction  by  one  party,  insisted 
upon  by  the  other,  will  operate  to  extinguish  the 
right  to  use  a  common  way,  even  though  such  ob- 
struction has  existed  for  less  than  twenty  years. 
Coming  V.  Oould,  16  Wend.  681. 

An  individual  cannot  enclose  public  land  and. 
gain  title  to  it  by  a  long  continued  adveise  posses- 
sion.   Burbank  v.  Fay,  65  N.  Y.  67. 

Where  an  individual  seeks  to  limit  the  right  of 
the  public  to  the  use  of  their  works  and  to  impair 
their  efficiency  for  his  own  private  benefit  no  user 
for  any  length  of  time  will  affect  the  public  right. 
IbiidLi  Geering  V.  Barfleld,16  a  B.  N.  8.607. 

An  obstruction  to  It  however  long  continued,  l» 


«i98 


Wisconsin  Sufbbme  Coubt. 


Mat, 


<of  the  sections  west  on  the  section  line  be- '  could  strike  the  hlghwaj  esstwardly.     The 
twcen  section  15  and  section  10.     This  left '  plaintiff,  it  will  be  seen,  has  been  thus  cat 


the  plaintiff's  land  without  any  connection 
with  a  highway  that  was  opened  for  travel, 
«nd  he  has  been  compelled  to  find  an  irreg 


off  from  any  connection  with  either  the  north 
and  south  or  the  east  and  west  highways. 
The  plaintiff  complains  that  the  defendant, 


ular  way  by  permission  across  the  comer  of  without  right,  keeps  the  highway  obstructed 
the  defendant's  land  on  the  east,  until  he   by  his  fences,  and  will   not   allow    him  to 


4in]awf  111,  and  no  right  can  be  acquired  by  persist- 
Idk  In  the  mafntenanoe  of  it.  Burbank  v.  Fay, 
•Aupro;  Com.  v.  Upton, 6  Gray,  478;  Fowler  ▼. Sand- 
jen.  Cro.  Jac.  440. 

But  it  has  been  held  that  this  may  be  done  with- 
•out  reference  to  the  statute  of  llmltatioDS,  and 
that  a  irrant  may  be  presumed.  Burba nk  v.  Fay, 
tuprn;  Crooker  v.  Pendleton,  28  Me.  339;  Jaoksoo 
y.  McCall«  10  Johns.  877.  6  Am.  Dec.  848. 

If  a  river  bas  ever  been  a  public  hlgrhway,  even 
At  it  should  not  be  used  as  such  for  a  period  of 
twenty  years,  and  during  that  time  has  been  in  a 
•oondition  inconsistent  with  Its  use  as  a  public  high- 
way, the  public  right  is  not  extinguished  If  it  ex- 
isted previously  to  that  time.    Burbank  v.  Fay. 
^miprn;  Hung  v.  Shoneberger,  2  Watts,  23, 26  Am. 
Dec.  85. 

Twenty  years*  occupation  of  a  part  of  a  highway 
^ves  DO  title  as  against  the  highway  officials  re- 
movluK  an  obstruction  from  the  part  so  occupied. 
Driggs  V.  Phillips,  103  N.  T.  77. 

While  the  law  authorizes  the  owner  of  lands  ad- 
joining the  highway  to  use  and  occupy  It  In  any 
manner  not  inconsistent  with  the 'right  of  passage 
-thereon  for  the  traveling  public,  yet  Its  perma- 
■nent  occupation  by  enclosure  or  oultlvarion  is  man- 
ifestly incoDsistent  with  such  right  of  pasnage, and 
no  matter  how  long  continued,  can  never  ripen  in- 
to a  title  as  Sgainst  the  public  whatever  may  be 
-the  rule  as  to  its  effect  upon  the  owner  of  the  soil 
of  such  highway.    Bliss  v.  Johnson,  94  N.  Y.  235. 

But  tt  has  been  held  that  after  a  claim  of  right 
4U»ompanied  with  actual  and  constant  possession 
for  twenty-five  years  or  upwards  a  city  cannot  be 
permitted,  without  due  process  of  law,  to  enter  up- 
•on  premises  and  pull  down  buildings,  etc.,  under 
-their  right  to  regulate  highways.  Varick  v.  New 
York.  4  Johns.  Ch.  53,  1  L.  ed.  781. 

And  the  New  York  Laws  of  1861,  chapter  811,  sec- 
-tion  1,  providing  that  highways  which  have  ceased 
to  be  used  for  six  years  are  not  considered  as  high- 
ways, is  not  limited,  by  reason  of  section  2,  to  high- 
ways laid  out  and  dedicated  only,  but  applies  tri 
•those  to  tie  created  by  twenty  years*  user,  but  the 
act  has  no  retrospective  effect.  Amsbry  v.  Hinds. 
h4B  N.  Y.  57. 

Such  Act,Eectlon2,limt8  the  application  of  Its  pro- 
visicns  to  '^every  highway  and  private  road  laid 
-out  and  dedicated  to  the  use  of  the  public  within 
the  last  six  years**  and  it  has  been  held  that  such 
limitation  applies  to  the  whole  act,  but  does  not 
change  the  law  as  contained  in  2  Bev.  Stat.,  405. 
section  133,  except  that  it  makes  it  neccsRary  tc. 
open  and  work  a  private  way  as  well  as  a  public 
hlghway  within  six  years  after  it  has  been  laid  out. 
but  otherwise  it  ceases  to  be  a  road  for  any  pur- 
pose, and  that  tt  provides  that  all  hlghwasrs  that 
have  ceased  to  be  traveled  or  used  as  such  for  si  a 
years  should  cease  to  he  highways  for  any  purpose. 
Amsbey  v.  Hinds,  46  Barb.  622. 

Amsbey  v.  Hinds,  supra,  turned  upon  the  con. 
struction  of  the  New  York  Statute  of  186L.  the  road 
being  a  public  one  by  twenty-two  years*  user,closed 
^or  six  years  and  again  opened,  and  continued  in 
use  by  the  public  The  court  held  that  the  revised 
statute  established  no  rule  or  law  for  the  discon- 
'tinuance  by  non-user  of  a  highway  once  estab- 
lished, and  that  the  only  means  by  which  such  dlp- 
«ontinuanoe  could  be  elfected  was  by  non-user  foi 
a  period  of  twenty  years,  or  by  such  an  entire  and 
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absolute  abandonment  as  left  no  question  of  in- 
tent. 

The  limitation  placed  by  the  court  upon  the 
second  section  of  the  New  York  Act  of  l«61,  chap- 
ter 811.  was  held  to  prevent  the  application  of  such 
law  to  the  cane  in  point,  the  court  stating  that  if  it 
were  otherwise  every  road,  no  matter  how  long  it 
might  have  been  In  use  by  the  public,  would  cease 
to  be  a  road  if  at  any  time  for  a  penod  of  stx  years 
it  had  ceased  to  he  used  for  any  reason,  the  legis- 
lature not  intending  to  discontinue  all  roads  by 
reason  of  some  temporary  non-us^T  for  six  yean, 
though  followed  by  long  continued  public  use  and 
required  by  public  necessity.  Amsbey  v.  Hinds, 
46  Barb.  622. 

The  statute  only  affects  highways  that  have  never 
been  opened  at  h  11:  therefore  where  such  road  bas 
been  in  use  to  eome  extent,  although  not  to  its  full 
width,  the  statute  does  not  apply.  Walker  v. 
Cas^wood,  81  N.  Y.  5L 

In  Woodruff  v.  Paddock,  56  Hun,  288,  the  owner 
of  land  had  laid  it  out  Into  village  lots,  and  lUed  a 
map  showl  ng  a  certain  la  ne  or  alley  used  for  t  wenty 
years  and  afterwards  closed  by  means  of  a  gate 
and  abandoned  for  a  like  period,  the  evidence 
showing  an  intention  to  abandon,  and  ic  was  held 
that  the  public  interest  was  extiniruished  and  that 
the  Laws  of  1861,  chapter  811,  applied. 

But  where  the  fee  in  the  land  is  by  the  net  of 
dedication  vested  in  the  public  or  municipality  the 
Laws  of  1861  do  not  apply.  Woodruff  v.  Paddock, 
«upra;  Re  Lexington  Avenue,  02  N.Y.  6S9,  alBrming 
28  Hun.  805;  Vaoderbeck  v.  Bochester,  46  Hun,  87. 

The  doctrine  of  adverse  possession  has  no  applica- 
tion to  public  highways,  but  the  public  may 
abandon  Its  right  to  a  public  highway,aod  non-user 
for  twenty  years  is  evidence  of  such  Intention. 
Woodruff  V.  Paddock,  supra. 

The  above  case  was  distinguished  from  that  of 
Vanderbeck  v.  Bochester,  46  Hun.  87,  such  case 
deciding  in  effect  that  the  statute  did  not  apply  to 
streets  ^Maid  out  and  in  the  cities  of  the  state,**  the 
land  in  such  case  being  taken  In  prooeedings  in 
invilvm,  the  reason  given  for  the  distinction  be- 
cween  highways  in  towns  and  streets  in  cities  being 
that  in  tlie  former  case  the  public  acquire  simply 
a  right  of  way  in  lands  taken  for  a  highway,  the 
fee  remaining  in  the  owner;  while  in  the  latter 
3ase  the  fee  is  vested  in  the  municipelity  by  force 
of  proceedings  under  its  charter.  To  the  same 
effect.  Re  Lexington  Avenue,  29  Hun,  801 

The  cases  of  Yenderbeck  v.  Bochester,  and 
FU  LexiuRton  Avenue,  gupra^  were  insisted  upon 
as  applicable  and  as  ruling  the  case  of  Buffalo 
V.  Hoffeld,  6  Misc.  197,  but  the  court  held  that  they 
had  no  application  as  they  both  arose  understate 
utes  and  proceedings  which  vested  the  fee  of  the 
streets  in  the  city,  and  the  reasoning  of  the  court 
proceeded  upon  the  theory  that  as  a  fee  was 
taken  the  statute  (2  Bev.  Stat  8tb  ed.  1383)  was  in- 
applicable as  it  related  to  cases  in  which  an  ease- 
ment only  was  acquired,  the  court  holding  that 
when  such  is  the  character  of  the  right  it  is  mani- 
fest  that  there  Is  no  reason  excluding  a  city  atieeC 
from  its  operation,  relying  upon  Beokwlth  v. 
Whalen,9  Hun,  408, 70  N.  Y.  431;  Ludlow  v.Oswego, 
^  Hun.  260:  Woodruff  v.  Paddock,  66  Hun,  288. 

In  Excelsior  Brick  Go.  v.  Haversiraw,  142  M.  Y. 
146,  it  was  held  that  the  above-mentioned  acts  had 
reference  to  the  •treets  In  Incorporated  TiUagea. 
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liaTe  800688  to  It  Id  either  direction.  The 
defendant  claims  that  such  parts  of  the  high- 
way Dorth  and  east  from  the  section  corner 
that  he  has  so  obstructed  were  abandoned  and 


have  been  discontinued  by  non-user  of  over 
five  years,  and  that  such  parts  thereof  have 
ceased  to  be  any  parts  of  the  said  highways. 
The  plaintiff  prays  that  the  court  may  ascer- 


North  Carolina, 

In  the  case  of  Armstronfir  v.  DaltoD,  15  N.  C  568, 
it  was  held  that  the  mazim  did  not  apply  to  bodies, 
other  than  the  states,  to  whom  the  ezeoutlon  of 
-public  trusts  were  entrusted,  and  therefore  time 
ran  against  such. 

Tet  in  a  late  case  It  has  been  held  that  no  one  can 
Acquire  as  a  general  rule,  by  adverse  occupation 
as  against  the  publicthe  right  to  a  street  or  square 
■dedicated  to  the  public  use.  Moose  v.  Garson,  7  L. 
B.  A.  548,  104  N.  a  481,  following  Hoadley  v.  San 
franolBOO  City  k  County,  JiO  OaL  266;  People  v. 
^fOiie,63  0BL487. 

OMa. 

The  prfnolple  that  the  sovereign  power  of  a  state 
is  nut  bound  by  the  statute  of  limitations  without 
express  words  obtained  in  the  earliest  stages  of 
the  common  law,  and  is  adopted  as  incidental  to 
aovereig'Dty  and  neoesaary  to  preserve  against 
•oegiigeooe  or  cupidity  those  rights  which  the  state 
has  acquired  or  retained.  Cincinnati  v.  first 
Preaby.  Church,  8  Ohio,  tOS^  82  Am.  Dec  718. 

But  it  does  not  cover  a  municipal  corporation. 
Cincinnati  v.  Fiist  Presby.  Church,  8  Ohio,  800,  di 
Am.  Dec.  71& 

Which  is  subject  to  the  operation  of  the  statute 
lo  the  same  manner  and  to  the  same  extent  as  nat- 
ural persons.    Cincinnati  v.  Bvens,  5  Ohio  St.  694. 

Kotorious  and  uninterrupted  possession  by  a 
Trirate  individual  under  a  claim  of  right  of  land 
dedicated  to  a  city  (or  streets  or  public  squares  for 
more  than  twenty-one  years,  will  bar  the  oity^s 
claim  to  Its  use.    ihld. 

Where  damages  were  sought  against  a  olty  for 
injuries  sustained  by  the  removal  of  a  store  build- 
ing, the  city  claiming  that  the  same  was  an  en- 
croachment upon  its  streets,  the  plaintiff  proving 
a  bona  fide  placing  of  the  building  there,  after  con- 
sulting the  city  surveyor  and  showing  twenty-one 
years*  uninterrupted,  exclusive,  and  adverse  pos- 
session, the  court  held  him  entitled  to  recover. 
IbifL 

The  same  doctrine  is  declared  by  the  court  in 
Lane  v.  Kennedy  18  Ohio  St.  42. 

Id  Peck  v.  Clark,  19  Ohio,  867.  it  was  held  that  the 
Ohio  Statute  of  March  12, 1845,  providing  that  a 
country  road,  or  part  thereof  remaining  unopen 
for  public  use  for  seven  years  at  any  one  time 
after  the  order  or  authority  to  open  the  same 
should  be  vacated,  and  the  authority  granted  for 
erecting  it  barred  by  lapse  of  time,  and  any  state 
road  remaining  unopened  for  public  use  after  the 
space  of  ten  3  eaxs,shall  be  vacated,  and  the  author- 
ity for  opening  it  repealed  for  nonuser  applied 
only  to  authorized  roads  never  opened. 

Tet  when  a  road  has  been  laid  out  in  the  manner 
prcECfibed  by  law,opened  and  used  for  many  years, 
itcannot  be  allowed  that  it  should  be  suddenly 
closed  by  any  individual  through  whose  land  it 
passed  on  the  hypothesis  that  the  road  used  does 
notexactly  follow  the  courses  and  distances  of  the 
•worded  survey.    Arnold  v.  Flattery,  6  Ohio,  27L 

Penruylvania, 

Adverse  possession  of  a  public  highway  will  not 
bar  the  public  right.  Com.  v.  Moorebead,  118  Pa. 
844.  To  the  same  effect,  Com.  v.  Kush.  14  Pa.  186; 
Susquehanna  County  v.  Deans,  83  Pa.  181. 

And  no  private  occupancy  for  whatever  time, 
eittier  adverse  or  permissive,  vests  a  title  inconsist- 
^twlth  the  public  use.  Stevenson's  A  pp.  (Pa.) 
i  Osati.  Bap.  248;  Knpf  y.  Utter,  101  Pa.  27. 


The  title  of  the  corporation  to  the  soil  for  uses 
that  conduce  to  the  public  enjoyment  and  oon- 
renlence,  being  paramount  and  exclusive.  Barter 
V.  Com.  8  Penr.  A  W.  268;  Com.  y.  McDonald,  16 
Berg.  &  R.  896. 

The  government  of  every  incorporated  town 
having  a  right  to  improve  the  streets  for  publio 
purposes.  Penny  Pot  Landing  (Com.  v.  Philadel- 
phia), 16  Pa.  79;  Barter  v.  Com.  supra.  To  the  sama 
etfect.  Bung  y.  Shoneberger,  8  Watts,  28,  86  Am* 
Deo.  06. 

Once  a  highway  always*a  highway,  is  the  mlei 
Flick's  Estate,  6  Kulp,  329. 

Therefore  no  title  can  be  acquired  sgainst  th« 
public  by  user  alone  nor  lost  to  the  publio  by  non- 
user.  A  turnpike  is  a  public  road.  Stevenson's 
A  pp.  tupra;  Northern  Ont.  R.  Co.  v.  Com. 
00  Pa.  300;  l^lttsburgh,  M.  &  Y.  B.  Co.  v.  Com.  104 
Pa.  683. 

And  buildings  erected  on  public  grounds  or  on 
highways  acquire  no  right  on  account  of  time  or 
expenditures.  Com.  v.  Moorehead,  118  Pa.  844; 
(^m.  V.  Alburger,  1  Whart.  480;  Rung  v.  Shone- 
berger, 2  Watts,  28.  86  Am.  Dec.  96;  Com.  v.  Bow- 
man, 8  Pa.  SOS;  Wartman  v.  PhiUdelphia.  83  Pa. 
202;  Philadelphia  v.  Phihidelphia  &  R.  R.  Co.  68  Pa. 
263. 

If  a  person  enters  into  possession  of  land  and 
holds  it,  without  more,  the  presumption  is  ibat  he 
claims  title,  and  possession  of  more  than  twenty- 
one  years  under  such  circumstances  would  be  ad- 
verse and  as  such  give  title:  but  If  upon  entry  or 
afterwards  the  party  does  not  claim  title  himself 
but  acknowledges  the  title  of  another,  his  posses- 
sion must  be  taken  as  an  entry  or  holding  in  sub- 
ordinarlon  of  the  title  of  the  persons  whose  rights 
he  acknowledges.    Rung  v.  Shoneberger,  suprcu 

The  statute  of  limitations  does  not  extend  to  the 
commonwealth,  unless  it  is  expressly  named  and 
her  rights  waived,  whether  it  be  in  the  case  of  a 
personal  action  against  a  surety  In  an  official 
bond,  or  entries  on  land,  or  other  like  cases. 
Glover  v.  Wilson,  6  Pa.  290. 

Yet  the  public  may  abandon  a  street  or  alley 
dedicated  to  publio  use,  and  the  acceptance  of  an- 
other in  place  of  the  original  is  conclusive  proof 
of  the  abandonment.    Flick's  Estate,  6  Kulp,  320. 

And  it  has  been  held  that  the  statute  of  limita- 
tions runs  against  a  county  or  other  municipal 
corporation.    Evans  v.  Erie  County,  66  Pa.  222. 

Thus  where  by  an  act  of  assembly  certain  lands 
were  granted  to  a  borough,  with  a  reservation  of 
a  given  number  of  acres  for  the  erection  of  a  poor 
house,  which  location  was  fixed  by  the  commission- 
ers, and  left  a  small  piece  of  land  between  certain 
lines  of  which  the  plaintiff  took  possession  si  the 
time  the  act  was  passed,  the  court  held  that  his 
uninterrupted  possession  for  the  period  of  more 
than  thirty-one  years  barred  the  oounty*s  olalm  to 
the  land  in  question.   Ibid, 

Bhode  lOand, 

Possession  under  ohilm  of  right  Is  evidence  of 
right  if  not  interrupted  or  disturbed,  and  twenty 
years*  possession  is,  in  general,  deemed  conclu- 
sive as  between  individuals,  but  this  is  not  so  as 
against  the  state;  the  same  rules  which  apply  to 
individuals  do  not  apply  to  the  publio  or  the  state. 
Simmons  v.  Cornell,  1 B.  1. 619. 

In  (Emmons  v.  Cornell,  supra,  a  portion  of  a 
highway  had  been  enclosed  and  enjoyed  for  more 
than  twenty  years.  It  was  held  that  the  statute  of 
limitations  was  no  bar  to  the  claim  of  the  state  for 
the  pablic,  and  that  the  enclosure  having  its  origin 
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taiD  and  detennine  whether  these  parts  of 
the  two  highways  are  still  lawfully  so,  and 
if  they  are,  ihtA,  the  defendant  be  enjoined 
from  obstructing  Uiem ;  and,  if  they  are  not, 


then  that  he  may  have  a  way  over  the  de- 
fendant's land  to  some  highway  from  neces- 
sity. This  is  an  action  in  equity,  and  th» 
jurisdiction  seems  not  to  have  been  ques- 


In  a  public  Dui8anoe«  there  could  he  no  adverse 
possession  as  against  the  public.  ' 

Title  to  the  whole  highway  once  dedicated  to 
the  public,  cannot  be  acquired  by  adverse  possee- 
Bion,  on  the  ground  that  the  public  have  waived 
or  abandoned  the  dedication.  Almy  ▼•  Gburoh,  18 
R.  1. 170. 

Tet  where  there  is  a  gift  or  dedication  to  a 
charitable  use  for  a  limited  portion  of  the  public, 
the  doctrine  of  adverse  possession  will  apply  under 
the  Rhode  Usland  Statute,  February.  1711-1712,  a 
title  by  adverse  possession  being  acquired.  Howry 
V.  Providenoe,  10  R.  I.  SIL 

South  OamUna. 

The  first  section  of  the  South  Carolina  Act  of 
Limitations,  1712  (Public  Laws,  101,  2  Stat,  at  L. 
588)  provides  that  a  possession  of  seven  years  last 
past  of  lands,  tenements,  or  hereditaments  shall 
be  a  good  title  to  the  same,  and  section  2  provides 
if  any  person  in  whom  any  right  or  title  to  lands, 
tenements,  or  hereditaments  shall  descend  or  come 
does  not  prosecute  the  same  within  five  years  (now 
ten)  after  such  right  or  title  accrued,  then  he  and 
all  claimmg  under  him  shall  be  forever  barred  to 
recover  the  same.  Bowen  v.  Team,  0  Rich.  L.£88, 
00  Am.  Dec.  127. 

In  Bowen  v.  Team,  supra,  the  question  was 
whether  the  actual  obettruotion  of  a  right  of  way 
as  enclosing  a  road  wlthm  a  field  and  cultivating 
the  ground  over  which  It  once  ran,  for  ten  years 
before  suit,  defeated  the  plaintiff's  claim  to  an  ac- 
tion on  the  case  for  obstructing  an  alleged  private 
right  of  way,  and  for  damages  in  consequence 
thereof,  and  the  court  held  that  the  above  act  in  its 
very  words  covered  the  case  and  barred  the  plain- 
tiff^ right  to  recover  for  an  easement  exactly  as 
it  would  for  the  land  Itself. 

The  case  of  State  v.  Pettis,  7  Rich.  L.  800,  is  an 
authority  to  the  same  effect.,  although  in  that  case 
the  obstruction  was  not  permanent  as  preventing 
the  entire  use,  and  merely  modified  the  public 
right. 

Tenneuee, 

The  authorities  do  not  seem  to  be  agreed  upon 
the  question  whether  or  not  municipal  authorities, 
as  arms  of  the  government,  are  entitled  to  the 
benefit  of  the  staters  exemption  from  the  bar  of 
the  statute  In  the  matter  of  tbeir  streets  and  pub- 
lic places  which  they  hold  as  trustees  for  the  pub- 
lic, but  the  weight  of  reason  and  of  authority 
would  seem  to  be  in  favor  of  the  exemption.  Sims 
V.  Chattanooga,  2  Lea,  094;  South  Memphis  v.  How- 
ard, Thompson,  Nat.  Bank  Cas.  98;  Memphis  v. 
Lenore,  6  Coldw.  412;  Memphis  v.  Looney,  1  Tenn. 
Legal  Rep.  288. 

In  Sims  v.  Chattanooga,  supm.  It  was  held  that 
BS  against  municipal  corporations  the  statute  of 
limitations  does  not  apply  so  as  to  prevent  them 
removing  obstructions  in  their  public  streets. 

Yet  it  has  been  said,  there  is  nothing  to  exempt 
the  light-which  vests  realty  m  towns  and  ddes  to 
be'beld  by  them  for  the  public,  from  the  operation 
of  the  statute  of  limitations,  or  from  the  presump- 
tion arising  from  adverse  claim  and  possession, 
as  they  Would  apply  in  ordinary  cases  of  private 
rights  or  public  easements.  Memphis  v.  Lenore, 
iupro.  following  Rowan  v.  Portland,  8  B.  Mon.  2S0. 

Where  the  defendant  claimed  to  hold  under  pre- 
scription and  by  consent  of  the  municipal  author- 
ities, the  court  held  that  the  use  and  occupation  by 
permission  was  not  adverse,  and  therefore  gave  no 
right  of  title  by  prescription  or  lapse  of  time;  and 
further,  that  the  lapse  of  time  In  the  case  was  not 
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enough  to  raise  the  bar  of  the  statute  of  limlta* 
tions,  which  did  not  run  agatost  the  government 
and  therefore  an  adverse  possession  for  the  period- 
fixed  by  the  statute  was  not  available  as  a  defense 
against  the  proceed  lugs  of  a  city  to  abate  the  nni* 
sance.    Memphis  v.  Lenore,  miprtL 


The  general  rule  Is  that  the  statute  of  11m1tatloo» 
does  not  run  against  the  state.  Galveston  v.  Men* 
ard,  28  Tex.  840. 

Nothing  short  of  a  visible  appropriation  of  It  t» 
the  exclusion  of  the  public,  except  at  the  dlsoee- 
tlon  of  the  possessor,  oan  be  held  to  be  advene, 
ibid.;  Wheeler  v.  Stone,  1  Cush.  818:  iMrake  v.  Corw 
tis.  Id.  805;  Williams  v.  Buchanan.  28  N.  G.  68S.  8S 
Am.  Dec  TOO. 

The  possession  which  will  give  title  to  a  street 
under  the  Texas  statute  of  limitations,  most  not 
only  be  under  claim  of  a  deed,  but  adverse  and  so 
exclusive  in  Its  nature  as  to  give  notice  unequivo- 
cally of  an  assertion  of  individual  right  to  the 
street,  such  possession  under  the  statute  oontinu- 
ing  for  five  years.  Galveston  v.  Menard,  supmr 
Coleman  v.  Thurmond,  66  Tex.  614;  Garter  v.  La 
Grange,  80  Tex.  838. 

In  Coleman  v.  Thurmond,  tuprot  the  oourt  d^ 
clined  to  extend  the  doctrine  to  a  case  where  the 
claimant  had  no  deed  to  the  street,  but  simply  to 
the  farm  lots  between  which  it  run. 

Upon  the  question  whether  the  statute  of  limita- 
tions would  run  against  a  county,  the  court  drew  a 
distinction  between  municipal  corporations  proper, 
such  as  chartered  towns  and  cities,  or  towns  and 
cities  voluntarily  organized  under  general  Incor- 
porating acts,  and  Involuntary  quasi  corpora- 
tions such  as  counties,  and  held  that  under  the 
Texas  statute  of  limitations  as  to  lands,  the  right 
of  a  state  was  not  barred,  and  that  as  the  state 
would  not  be  barred,  neither  would  the  county  un- 
der such  general  statute.  It  being  a  sub-division  of 
the  state  having  a  general  control  and  authority 
over  the  streets  In  trust  only  for  the  benefit  and 
use  of  the  state  at  large.  Coleman  v.  Thurmond* 
supra. 

Prior  to  the  Texas  Act  of  July  4, 1887,  General 
Laws,  28,  there  was  no  statutory  Inhibition  against 
a  person  acquiring  title  by  limitation  to  land  oa 
which  a  road  or  street  had  been  established.  Os- 
trom  V.  San  Antonio,  77  Tex.  845, 

Where  the  evidence  showed  that  the  plaintiff  had 
enclosed  a  certain  lot  for  more  than  the  longest 
period  of  limitation  prescribed  by  the  Texas  stat- 
ute, prior  to  the  Act  of  1887,  it  was  held  that  th» 
plaintiff  was  entitled  to  a  perpetual  Injunction  re- 
straining the  dty  from  opening  the  street  In  ques- 
tion.  iMd. 

VtmumU 

The  Vermont  statute  of  limitations  In  express 
terms  provides  that  the  state  shall  not  be  exempted 
from  its  operation,  and  there  is  therefore  no  reason 
why  a  party  may  not  set  up  prescriptive  and  pre- 
sumptive rights  against  the  public  the  same  sa 
against  Individuals,  neither  Is  there  any  reason 
why  such  prescriptions  shall  not  apply  as  well 
against  the  public  as  in  their  favor.  Knight  v. 
Beaton.  22  Yt.  481. 

Where  the  fence,  for  more  than  twenty  years 
previous  to  Its  removal,  had  remained  In  the  place 
from  which  it  was  removed,  which  was  within  th» 
limits  of  the  highway,  possession  thereof  continu- 
ing during  all  that  time,  the  orlsrinal  survey  of  th» 
highway  being  duly  recorded  and  the  original  Urn* 
Its  thereof  being  capable  of  accurate  asoertalc* 
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-ffoned  by  the  defendant,  and  therefore  this  [  parts  of  the  highways  which  the  defendant 
■case  will  not  form  a  precedent.  There  is  has  obstructed  are  yet  lawfully  parts  thereof, 
really  only  one  question  to  be  determined,  The  circuit  court  decided  this  question  in 
and  that  is  a  question  of  law, — whether  those   the  afl^mative,  and,  in  effect,  adjudged  that 


meot,  the  plaiDtiff  anertiDir  his  title  as  a  question 
•of  right,  it  was  held  that  he  had  aoquired  a  ri«rht  by 
preecriptioo  as  against  the  public  whiob  would  en- 
title him  to  maintain  an  action  qucare  datuum  fregft 
against  the  town  authorities  remoTlng  hia  fence, 
ibid. 

In  Manchester  Ck>tton  Mills  T.  Manoheater,  26 
•Oratt.  826,  plaintiff  had  been  in  uninterrupted 
poflseflsion  for  twenty  years,  and  the  court  re- 
jtralDed  the  dty^  Interference  with  hia  right. 

lliere  can  be  no  adyerse  possesaion  against  the 
commonwealth  and  no  time  will  bar  her  reoor- 
«ry.  or  that  of  her  grantee,  against  the  party  hold- 
ing iu  except  in  the  case  specially  provided  by 
«tatute^  of  a  settlement  of  thirty  years  accom- 
panied by  payment  of  taxes  or  qnit  rents  with- 
in that  time.  Levasser  ▼•  Waahbum,  11  Gratt 
-678;  Gore  v.  Lawson.  8  Leigh,  458;  Tiohanal  v.  Aoe, 
iBob.  (Va.)  288;  Shanks  t.  Lancaster,  5  Gratt.  110, 
lOAm.  Deo.lO& 

In  Richmond  y.  Poe,  24  Gratt.  149,  the  court  en- 
Joined  the  dty  from  taking  or  interfering  with  the 
plalntiflTs  property  enclosed  by  him  and  enjoyed 
for  more  than  sixty  years,  of  which  land  the  city 
never  had  the  poaseesion  or  enjoyment  for  any  pur- 
pose but  claimed  under  an  alleged  unproyen  ded- 
ication seyenty  yean  back;  the  court  refusing  eyi- 
■dence  of  the  existence  of  comer  stones  there  be- 
ing no  proof  as  to  who  placed  them  thersi 

WestVftxflnitu 

The  statute  of  limitations  runs  against  a  county 
•or  other  municipal,  corporation.  Wheeliog  v. 
Campbell,  12  W.  Ya.  38. 

In  the  absence  of  an  express  proyision  to  the 
•eootrary,  in  the  same  manner  as  against  a  natural 
person.   Taylor  t.  Phlllppl,  85  W.  Va.  654. 

Where  grantees,  though  artificial  bodies  created 
by  law.  are  to  the  same  category  with  natural  per- 
eons.   Wheeling  y.  Campbell,  mprcu 

Public  corporations,  whether  they  are  munidpal 
-or  mere  agencies  of  the  state,  are  all  more  or  lees 
branches  of  the  government,  and  necessarily 
clothed  with  attributes  and  incidents  of  soyer- 
eignty;  yet  when  they  are  clothed  with  the  capacity 
to  sue  and  be  sued,  to  haye  a  common  seal,  to  take 
•and  hold  property  and  transact  business,  they  are 
goyenied  by  the  same  lawa,  rules,  and  regulations, 
■and  subject  to  the  same  limitations,  that  natural 
persons  are,  except  so  far  as  they  may  be  exempted 
^r  relieved  by  positive  law.  Western  Lunatic 
Asylum  y.  Miller,  29  W.  Ya,  826;  Tompkins  T.  Kan- 
-awha  Board,  19  W.  Ya.  267. 

WiBComkL 

Prior  to  the  passing  of  the  Wisconsin  Laws  of 
1877,  chapter  105,  section  1,  of  which  provides  that 
the  eectton  shall  not  be  construed  as  enabling  any 
person  to  obtain  title  to  any  land,  tenement,  or 
hereditament  belomrlng  to  or  owned  by  the  state 
by  adverse  possession,  prescription,  or  user,  a  con- 
tinuous adyerse  possession  for  twenty  years  created 
a  title  by  prescription  as  against  the  state.  Scheu- 
ber  v.  Held,  47  Wis.  340. 

In  Williams  y.  Giblln,  86  Wis.  147,  It  was  held  that 
the  Wisconsin  Act,  Rev.  Stat.  1858,  6  86,  chap.  19, 
1 1296,  of  the  Beyised  Statutes  of  1878,  was  Intended 
to  obviate  mere  irregularities  and  not  Jurisdic- 
tional facts  10  apply  to  highways  which  had  been 
laid  out  and  recorded  by  officers  having  Jurisdic- 
tion of  the  subject- matter,  or  those  that  should 
thesaafter  be  so  laid  out  and  recorded  by  such  offl- 
-oen,  snd  was  neyer  mtended  to  leyiye  and  yalidate 
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a  road  which  had  preylously  ceased  to  be  a  public 
hlghwas  by  reason  of  not  being  opened  and  worked 
withm  four  yean  from  the  time  it  was  laid  out,  as 
required  by  section  80  of  chapter  16  of  the  Revised 
Statutes  of  1849,  for  the  reason  that  the  section  was 
never  repealed  but  continued  In  force  by  section 
85  of  chapter  19,  Beyised  Statutes  of  1658,  and  sec« 
tlon  1294  of  Beyised  Statutes  of  1878,  the  one  section 
being  intended  to  yalidate  legally  lald-out  publlo 
highways,  notwithstanding  mere  Irresrularities  in 
the  law,  but  proyided  they  were  opened  and  worked 
within  the  three  years,  the  other  being  intended  to 
yacate  any  public  highway  notwithstanding  It  had 
been  legally  laid  out,  m  cases  where  no  part  of  it 
tiad  been  opened  or  worked  within  the  four  years* 
and  that  chapter  221  of  the  Laws  of  1S61  had  no  ap- 
plication. 

Where  the  plaintiff  and  his  grantors  were  charge- 
able with  notice  of  the  true  line  between  them- 
selves and  the  public,  their  holding  of  the  land 
within  the  street  was  held  notto  be  adverse.  Ohilds 
yJNel8on,00  Wis.125:  Warner  y.Fountain,28  Wis.  400^ 

lY.  Equt(aI)U  ettoppeU 

In  some  cases  it  has  been  held  that  although  the 
statute  of  limitations  does  not  apply  as  against  the 
public  and  therefore  upon  that  ground  a  title  by 
prescription  cannot  be  acquired  against  it,  yet  the 
doctrine  of  equitable  estoppel  applies,  audit  will 
be  bound  upon  that  principle. 

Ho  principle  of  equity  will  sanction  or  sustain 
the  action  of  the  highway  authoritlea  in  seeking  to 
rehabilitate  an  extinguished  road  with  the  line  it 
once  had,  by  reason  of  its  user  l>ef  ore  its  abandon- 
ment.   Lyle  y.  Lesia,  64  Mich.  16. 

The  doctrine  of  estoppel  in  pais  is  applicable  to  a 
municipal  corporation  in  respect  of  a  matter  of 
public  right.  Goodrich  y.  Milwaukee,  24  Wla.  422; 
Peck  y.  Burr,  10  N.  Y.  294;  Lane  y.  Kennedy,  18 
Ohio  BL  42;  CJom.  y.  Miltenberger,  7  Watts,  460; 
Logan  County  Suprs.  y.  Lincoln,  81  111.  166;  Chicago, 
B.  L  ft  P.  B.  Co.  y.  JoUet,  79  IlL  40:  Chicago  ft  N. 
W.  B.  Co.  y.  People,  91  IlL  261;  Piatt  County  ▼• 
Goodell,97IlL84. 

The  use  of  a  substitute  will  estop  the  publio. 
Flick's  Estate,  6  Kulp,829. 

If  the  appearances  are  created  by  non-user,  and 
show  that  the  acts  done  by  an  adjoining  proprietor 
indicate  that  he  is  acting  t)ona  fide,  claiming  as  his 
own  that  which  Is  in  fact  a  part  of  the  highway, 
and  Is  expending  money  on  the  faith  of  his  claim 
by  adjusting  his  property  to  the  highway  under  the 
supposition  or  claim  that  he  has  such  right,  the 
public  will  be  estopped.  Hamilton  y.  State,  106 
Ind.  861;  Cheek  y.  Auroia,  92  Ind.  KI7. 

An  entire  non-user  of  a  portion  of  the  road  for 
twenty-flye  years,  and  actual,  open,  notorious,  and 
adyerse  holding  for  more  than  ten  years,  will  es- 
top the  public  from  claiming  any  right,  and  the 
defendant  will  haye  a  right  to  extend  the  fences  to 
the  hindrance  of  traveL  Orr  y.  O'Brien,  77  Iowa, 
263.  Davies  y.  Huebner,  45  Iowa,  574,  distinguished. 

A  hlirhway  adjacent  to  the  plaintiff's  land  neyer 
haying  been  opened,  worked,  nor  trayeled,  the 
grantees  holding  and  using  the  land  without  actual 
knowledge  of  the  road's  existence;  their  possession 
being  actual,  continuous,  open,  notorious  and  ad- 
verse; plaintiff's  first  knowledge  of  the  road  claim 
being  acquired  only  a  few  weeks  before  action,— it 
was  held,  the  public  not  haying  asserted  any  right 
for  nearly  thirty  years,  and  the  long-continued  and 
adverse  use  and  ooonpatlon  by  the  plai miffs  in  good 
faith,  estopped  the  public  from  asserting  a  right  to 
the  land.   Smithy.  Gorreli,  81  Iowa,  218.   Theprln* 
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the  highway  from  the  east  line  of  section  15 
on  the  eiiat  and  west  section  line,  or  from 
the  center  corner  of  said  sections  east  to  tlie 
east  line  of  the  town,  remains  and  exists  as 


a  public  highway,  and  every  part  thereof^ 
and  tliat  all  persf)ns  U&ve  the  riglit  to  mvei 
I  hereon,  without  any  let  or  hinurtinoe  what- 
eyer,  from  the  east  line  of  said  town  of  James- 


dples  established  in  Da  vies  ▼•  Huebner,  and  Orr  v. 
0*Br)en.  supra^  foUowed. 

But  I  bat  wbere  tbe  posBesslon  through  the  ocou- 
pancy  of  a  small  upaoe  by  a  structure  of  a  tempo- 
rary character  pometimes  used  by  persons,  could 
not  be  resrardcd  as  bacoDsistent  with  the  rights  ol 
the  publio,  oone  of  tbe  structures  being  of  a  per- 
manent nature  or  valuable,  the  city  will  not  be 
estopped  from  demanding  the  removal.  Cheek  v. 
Aurora,  ffupra. 

In  Lee  v.  Mound  Station,  118  HI.  804,  It  was  held 
that  merely  permitting  the  origmal  dedicator  who 
disclaimed  hostility  to  the  public  to  remain  in  pos- 
sessiOD  would  not  estop  the  public  authorities  from 
subsequently  asserting  their  title  as  he  held  by 
mere  sufferance,  and  in  the  absence  of  statutory 
authority  or  express  contract,  a  person  so  boldiog 
is  not  entitled  to  notice  to  surrender  possession  and 
If  his  possession  was  unlawful  he  was  a  mere  tres- 
passer and  as  such  not  entitled  to  notice. 

The  mere  fact  that  the  plaintiff  in  an  action 
against  a  town  for  trespass  qwm  tHattgum  fregtU 
neglects  to  give  notice  of  his  claim  by  reason  of 
discontinuance  of  the  highway,  docs  not  estop  him 
proving  the  same.  Brownell  v.  Palmer,  22  Ck>nn. 
121. 

Wbere  the  proof  showed  that  the  city  did  not 
even  know  of  the  location  of  its  street,  or  the  par- 
ticular t)Oundary,  for  a  period  of  twenty-eight 
years,  and  until  action  brought,  which  was  some 
twenty  years  after  the  vendors  in  possessio; 
had  enclosed  part  of  the  street,  the  party  claiming 
adversely,  and  there  was  no  claim  ot  apprisai  of 
the  purchasers  of  the  nature  of  tbe  title.  It  was 
held  that  the  olty*8  recognition  for  twenty  years 
amounted  to  an  estoppel.  Bosworth  v.  Ml  8tei> 
Ung,  12  Ky.  L.  Rep.  157. 

Where  tbe  puiilio  have  long  withheld  tbe  asser- 
tion of  their  control,  so  that  private  parties  have 
been  induced  to  believe  the  streets  to  be  aban- 
doned, and  on  the  faith  thereof  and  with  the  ac- 
quiescence of  the  publio^s  representative  have 
placed  themselves,  by  making  structures  or  im- 
provements, in  a  situation  wbere  they  roust  suffer 
great  pecuniary  loss  if  the  public  representatives 
are  allowed  to  allege  the  non-abandonment  of  the 
street,  tbe  doctrine  of  equitable  estoppel  applies. 
Lee  V.  Mound  Station,  116  lU.  804;  Chicago,  B.  L  & 
P.  B.  Co.  V.  Joliet.  79  lU.  28. 

The  first  requisite  to  establish  an  estoppel 
against  the  public  right  to  tbe  use  of  a  highway  is 
that  of  adverse  poascssion  continued  for  ten  years 
by  analogy  to  the  statute  of  limitations,  and  then  it 
must  be  shown  that  there  was  a  total  abandon- 
ment for  at  least  a  period  of  ten  years.  Da  vies  v. 
Huebner,  45  Iowa,  574. 

But  there  must  have  been  some  positive  acts  by 
the  municipal  authorities  inducing  the  action  of 
the  adverse  party,  so  that  it  would  be  inequitable 
to  permit  the  corporation  to  stultify  itself  by  re- 
tracting what  its  officers  had  done:  mere  nonac- 
tion of  its  officers  is  not  sufiicient  to  work  an  estop- 
pel as  against  a  municipal  corporation.  Logan 
County  Suprs.  v.  Lincoln,  81  III.  156. 

Where  the  corporation  represents  the  public  at 
large,  or  tbestaie,  or  is  seeking  to  enforce  a  right 
pertaining  to  sovereignty,  although  the  statute  of 
limitations  is  not  applicable,  yet  the  doctrine  of 
equitable  estoppel  in  pais  will  apply  in  orher  to 
prevent  a  wrong.  Simpiot  v.  Chicago,  M.  &  8u  P. 
fi.  Co.  16  ted.  Rep.  &%. 

Wbere  the  defendant  claimed  that  the  city  was 
estopped  by  reason  of  the  entry  of  the  derei>daiit^s 
grantor  ten  years  prior  to  action  under  a  claim  of 
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right,  but  the  facts  showed  that  the  street  had  been 
used  as  tbe  public  once  required,  and  had  thus  been 
accepted  as  dedicated  and  the  city  had  not  Induced 
or  encouraged  the  defendants*  act,  the  obstructioiv 
being  constructed  without  right  though  under 
claim  of  right,  it  was  held  the  dty  was  not  es- 
topped and  the  public  lost  no  right  by  delaying  ac- 
tion.   Waterloo  v.  Union  Mill  Co.  72  Iowa.  437. 

Tbe  above  case  was  distinguished  from  Da  vies  v. 
Huebner,  45  Iowa,  574,  and  Bell  v.  Burlington.  88 
Iowa,  296,  upon  the  ground  that  in  tbose  casee  the 
public  bad  never  accepted  tbe  highways,  and  there-^ 
fore  the  occupation  thereof  for  thirty  years  or 
more  by  tbe  owner  of  tbe  adjacent  land  estopped 
the  public  from  setting  up  a  claim.  Waterloo  j- 
Union  Mill  Co.  tupra, 

Y.  Effect  offwn-utercfroad. 

At  common  law  the  doctrine  of  the  earlier  cases* 
is  that  there  can  be  no  loss  of  public  right  in  the- 
hlghways  by  non-user.    Hartford  v.  New  York  & 
N.  B.ll.Co.50Conn.2S0. 

The  mere  non-uwthen  if  where  it  is  acquired  by 
prescription  or  dedication,  will  not  operate  to  de- 
leat  the  public  rigiits,  especially  when  there  is  no 
use  of  the  premises  adverse  to  the  right  of  the 
public.  Davies  v.  Huebner.  45  Iowa,  Sl4i  Rarlow  v. 
Chicago,  R.  I.  &  P.  R.  Co.  29  Iowa,  276:  Noll  v.  Du- 
buqe,  B.  &  M.  R.  R.  Co.  82  Iowa,  66. 

After  a  dedication  to  pubbc  uee,  no  silence  or- 
length  of  time,  or  non-user  can  depri\'e  a  public 
corporation  of  its  power  ovor  public  places.  Sheen 
V.  8tothart,29  La.  Ann.  690L 

Where  tbe  public  highway  had  been  established 
by  tbe  commonwealth  for  over  a  century  no  act  of 
acceptance  is  required  to  make  it  a  public  bighn'ay. 
as  it  becomes  such  by  the  sovereign  power  esTab- 
lishing  it,  and  neither  Its  character  as  a  public  road, 
nor  the  right  of  tbe  public  to  use  it  as  such,  can  be  • 
lost  by  non-user.    Com.  v.  McNaugher,  131  Pa.  56. 

No  title  can  be  acquired  against  tbe  public  by 
user  alone,  nor  lost  to  the  public  by  mere  non-user. . 
Com.  V.  Moorehead,  118  Pa.  344;  Com.  v.  McDonald, 
16  Seng.  &  (i.  890;  Com  v.  Rush,  14  Pa.  186;  Penny 
Pot  Landing  (Com.  v.  Philadelphia)  16  Pa.  79:  f^us- 
quehaniu  County  v.  Deans,  88  Pa.  131;  Briel  v* 
Natchez.  48  Miss.  423. 

A  mere  non-user  is  not  enough,  there  mivt  be  a 
definite  act  of  abandonment.  Filck^s  EBSate,  6 
Kulp,  829;  Dill  v.  Camden  Board  of  Education.  10 
L.  R.  A.  276.  47  N.  J.  Bq.  421;  Barnes  v.  Lloyd.  112 
Mam.  224;  White  v.  Crawford,  10  Mass.  183:  An.oid 
V.  Stevens,  24  Pick.  106, 85  Am.  Dec  805:  Jeunison 
V.  Walker,  11  Gray,  428;  llannon  v.  Angler,  2  Allen, 
128:  Owen  v.  Field.  102  Mass.  90;  Brookn  v.  Uiding. 
46  Ind.  15;  Chicago,  (L  I.  &  P.  R.  Co.  v.  Jolitc  79  Ul. 
40;  Qalbraitb  v.  Litti  ch,  Ti  111.  210;  Parlcer  v.  St. 
Paul,  47  Minn.  817:  Com.  v.  McNaughey,  sc/jtio; 
Smith  v.  Liingwnld.  140  Mns^  20ft;  Chandler  v.  Jam- 
aira  Pond  Aqueduct  Corp.12.') Bfass. 544:  King  v. Mur- 
phy. 140  Mass.  254;  Duvies  v.  Hueiiuer,  45  Iowa,  -uii 
Bartow  v.  Chicago,  R.  L  &  P.  R.  Co.  29  l'>w:i.  J78; 
Noil  V.  Dubuque.  B.  &  N.  It.  R.  Co.  32  Iowa.  66;  Cur- 
ran  v.  Louisville, 83  Ky.  Gtit). 

Tbe  doctrine  of  extinction  by  mere  dteuse  does 
not  apply  to  an  enseinent  ai-quired  by  deed,  tluy- 
ford  V.  Spokosflcld.  IlO  Mass.  491. 

There  must  t>e  sometniug  more  than  this,  and  la 
this  respect  it  differs  from  an  eabemeat  ucquii-ed 
by  prescript icn.    IbUI, 

8oa  men*  ml8-uj*er.liowever  great  the  prrvt-rsion, 
is  not  an  ai  aiiUumiient  and  will  not  de^i.riv  liis 
public  I  as-nieut.    Pur  leer  v.  St.  Paul.  Kupnu 

But  it  has  been  held  that  suoh  facts  may  be  eri-  - 


1S88. 


MAHUB  y.  Kbosb. 


4<ttr 


town  across  section  14  to  the  east  line  of  sec- 
tion 15  in  said  town,  four  rods  wide ;  and 
that  defendant  be  enjoined  from  obstructing 
it,  and  especially  tlie  north  and  south  high- 


way, in  any  manner  whaterer ;  and  that  thfr 
plaintiff  recover  his  costs  and  disbursements. 
This  is  an  abbreviation  of  the  Judgment,  and 
perhaps  not  critically  correct,  but  this  is  the- 


dence  of  an  intention  to  abandon.  Hartford  v. 
New  York  ft  N.  E.  R.  Co.  69  Conn.  2S0r  Beardslee 
▼.  French.  7  Conn.  12S,  18  Am.  Dec  86;  Cunan  v. 
Louisville,  supra. 

SonoD-user.  if  continned  for  many  years,  may  be 
prima  facie  evidenoe  thereof.  Hartford  v.  New 
Tork  ft  N.  B.  K.  Co.  tupra. 

Where  public  ground  was  dedicated  by  maps. 
BaleB  and  conveyance  of  lots  being  made  by  refer- 
ence thereto.  It  was  held  it  did  not  require  a  subae- 
queot  user  to  ectablisb  or  prove  the  dedication,  and 
the  court  doubted  whether  the  public  rlirht  ouuld  be 
defeated  or  lost  by  a  non-user,  even  for  twenty 
yean,  except  where  tt  was  ousted  by  an  adi'erse 
oae  for  that  period.  Bowan  v.  Portland,  8  B. 
Mod.  282. 

Adverse  posocosion,  statutory  limitation,  non- 
ueer  and  equitable  estoppel  are  disposed  of  by  the 
asKrtion  of  one  principle,  namely:  until  the  time 
amvee  when  any  street  or  part  of  a  street  Is  re- 
qoiied  for'aotual  public  use,  and  when  the  public 
aathorities  may  be  properly  oalled  upon  to  open  it 
for  public  use,  no  mere  non-user  for  any  length  of 
time  will  operate  as  an  abondonment  of  It,  and  all 
persona  in  posaession  of  it  will  be  preaumed  to 
bold  subject  to  the  paramount  right  of  the  public. 
Reilly  v.  Racine,  61  Wis.  6:26;  Derby  v.  Ailing,  40 
Good.  410:  Henshaw  v.  Hunting,  1  Gray,  210:  Childs 
v.l^etaon,  69  Wia.  125;  State  v.  Leaver,  62  Wis.  387; 
Burbank  v  Fky,  65  N.  T.  97:  Bliss  v.  Johnson,  94  N. 
T.  236;  Drirgs  v.  Phillips,  lOB  N.  T.  77;  Morton  v. 
Moore,  15  Gray.  67:);  Solberg  v.  Decorah,  41  Iowa, 
fiOl;  Cheek  v.  Aurora.  9S  Ind.  107;  Sims  v.  Frank- 
fort. 79  Ind.  440:  Lane  v.  Kennedy.  18  Ohio  St.  42: 
Tisalia  v.  Jacob,  66  Oal.  48i,  62  Am.  Rep. 803;  Vicks- 
burg  V.  Mtirshall.  60  Miss.  663;  Parker  v.  Su  Paul, 
47  Minn.  817. 

lo  Oeoriretown  Street  Comrs.  v.  Taylor.  2  Bay,  282 
1  Am.  Dec.  647.  it  was  held  that  the  non-  user  of  a 
highway  for  a  great  number  of  years  devested  the 
public  of  its  rights  thereto. 

niere  ia  no  question,  however,  but  that  the  pub- 
lic may  lose  its  right  to  all  or  part  of  a  legally  es- 
tablished hiiriiwav  by  non-use.  Larson  v.  Fitzger- 
ald dowai  Jan.aO.  Ib92;  Gregory  v.  Knight,  60  Mich, 
a,  Lyle  V.  Lcsia,  64  Mich.  16;  Fox  y.  Cart,  11  Ohio, 
414. 

Tbua,  when  In  connection  with  non-user  there 
ii  affirmative  evidence  of  a  clear  determination  to 
abandon,  the  public  Interest  iseztlngulahod.  Wood- 
ruir  V.  Paddock,  60  Hun,  288,  following  Crain  v.  Fox. 
16  Barb.  184;  Corning  v.  Gould,  16  Wend.  681:  Peo- 
ria V.  Johnson.  66  III.  45;  Amsbry  v.  Hlnes,  48  N.  Y, 
67,  alBrming  46  Barb.  222. 

Non-user  alone  may  amount  to  an  abandonment 
of  a  highway,  yet  where  the  abandonment  ia  for- 
mal for  the  opening  of  a  new  road  which  is  used  In 
place  of  the  <  Id  one,  the  case  is  different.  Lyle  v. 
Iesia.an(l  G^egrry  v.  Knight.  auprcL 

Alter  such  time  arrives  when  the  public  use  re- 
qniresit,  and  the  public  authorities  may  be  prop- 
eriy  called  upon  to  open  a  street  or  part  of  a  atreet 
to  the  public  use,  then  negligence  and  unreason- 
able delay  !s  o|>entng  the  same  mny  work  an  aben. 
donment  of  it  by  non-user.  KeUly  v.  Uaclne,  61 
WiB.G31 

8o  the  use  of  a  substitute  will  estop  the  public  de- 
nying the  abandonment.  Fliok^  Estate,  6  Kulp. 
S«9. 

But  fn  order  to  extinguish  it  by  non-user  there 
most  be  some  conduct  on  the  part  of  the  owner  of 
the  servient  tenement,  adverse  to  and  in  defiance 
of  the  eiwemeoi.  and  the  non-user  must  be  Uie  re- 


suit  of  it  and  must  continue  for  twenty  years.  Dilk 
V.  Camden  Board  of  Education,  10  L.  B.  A.  276.  47  N. 
J.  Eq.  421;  Curran  v.  Louisville,  88  Ky.  628;  Smith 
V.  Langewald,  140  Mass.  206;  Jennlson  v.  Walker,  U 
Gray,  428;  Owen  v.  Field,  108  Mass.  90;  Barnes  v. 
Lloyd,  112  Mass.  224;  Chandler  v.  Jamaica  Pond 
Aqueduct  Corp.  126  BCass.  544. 

There  must  be  an  adverse  use  by  the  servient  es- 
tate for  a  period  sufficient  to  create  a  prescriptiv« 
right.    Curran  v.  Louisville,  supra. 

It  must  be  an  adverse  use.  Black  v.  0*Hara,  6A 
Conn.  17. 

Twenty  years*  non-user  united  with  an  adverse 
use  of  the  servient  estate  inconsistent  with  the  ex- 
istence of  the  easement  will  extinguish  it.  Ctiand-- 
ier  V.  Jamaica  Pond  Aqueduct  Corp.,  Barnes  v.. 
Lloyd,  Jennison  v.  Walker,  Owens  v.  Field,  supra.. 

The  act  must  be  done  with  the  intention  to 
abandon  and  extinguish  It,  and  it  is  a  question  for 
the  Jury  to  determine  whether  such  intention  ex- 
isted.   King  V.  Murphy,  140  Mass.  254. 

Such  non  user  must  be  the  consequence  of  some» 
thing  that  prevents  the  user  and  is  utterly  incon- 
sistent with  its  enjoyment.  Barnes  v.  Lloyd,  si*-^ 
pro;  White  v.  Crawford,  10  Mass.  188;  Arnold  v.. 
Stevens.  24  Pick.  106, 36  Am.  Deo.  205;  Jennison  v. 
Walker,  supra:  Bannon  v.  Angler,  2  Allen,  128;: 
Owen  V.  Field,  102  Mass.  90, 114. 

The  abandonment  must  be  voluntary  and  inten- 
tional. Hartford  v.  New  York  &  N.  B.  B.  Co.  6» 
Conn.  250. 

Ail  acts  of  enjoyment  must  have  totally  cease<t> 
for  the  same  length  of  time  necessary  to  create  the 
original  presumption,  and  non-user  of  a  city  street 
must  be  shown  to  have  continued  for  a  period  of 
twenty  one  years.  Kelly  Nail  A  Iron  Co.  v.  Iaw* 
rence  Furnace  Co.  6  L.  B.  A.  652, 46  Ohio  St  544t 
Hartford  v.  New  York  &  N.  K  R.  Co.  aupra;  State  v. 
Culver,  65  Mo.  607,  27  Am.  Rep.  286;  Bowen  v.  Team«. 
6  Rich.  L.  206,  60  Am.  Deo.  127. 

From  such  tact  an  atHindonment  may  be  inferred^ 
Hartford  v.  New  York  &  N.  B.  EU  Co.  supra. 

A  cesser  of  use  for  a  less  period  than  twentsr 
years,  accompanied  by  acts  clearly  indicating  the 
intention  to  abandon  the  ricrht,  has  been  held  suffi- 
cient.   Pope  V.  Devcroux,  6  Gray,  409. 

Non-user  would  be  a  good  answer  to  an  indict- 
ment for  nuisance  in  obstructing  a  highway. 
Georgetown  Street  Com.  v.  Taylor,  2  Bay,  282,  1 
Am.  Dec.  647. 

The  adverse  use  must  have  commenced  after  the 
right  of  the  public  ceased.  Black  v.  0*Hara,  61 
Conn.  17. 

If  evidence  exists  that  the  non-user  of  a  public 
road  was  not  intended  to  be  an  abandonment 
thereof,  the  burden  of  proof  is  upon  the  public  to 
show  such  Intention.  Shelby  v.  State,  10  Humph, 
166. 

Yet  no  one  would  have  the  right  to  assume,  un- 
der ordinary  circumstances,  that  a  highway  had 
been  abandoned  along  his  field  or  farm,  while  as  to 
all  other  adjacent  fields  and  farms  it  was  being 
maintained  the  width  which  It  was  laid  out  and 
established.    Hamilton  v.  State,  106  Ind.  861. 

In  Knight  v.  Beaton,  22  Vt  481,  it  was  stated  that 
in  practice  it  was  never  doubted  but  that  the  right 
of  the  public  to  a  highway  might  be  lost  by  fifteen 
years*  disuse,  and  under  circumstances  by  a  much 
less  period,  and  there  is  no  reason  why  the  limits  of 
a  highway  should  not  be  flxed  by  the  same  lapee  of 
time. 

Seven  years*  non-user  was  held  no  proof  of  aD> 
abandonment  within  the  provisions  of  the  Kansar 
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substance  of  it.  This  triangle  or  corner  con- 
tains only  about  half  an  acre  of  land,  and 
the  two  pieces  or  parts  of  the  highways  cut 
off  by  it  are  only  a  few  rods  in  length.    The 


commencement  of  this  deviation  from  the 
highway  is  stated  in  the  brief  of  the  defend- 
ant's counsel  as  follows:  "This  corner  was 
fenced  up  in  1881,  and  the  north  and  south 


Laws  of  1879,  chap.  IfiO,  6 1«  especially  when  it  was  I 
shown  that  the  neglect  resulted  In  a  privilege  I 
granted  to  him  by  reason  of  his  having  planted  a 
crop  thereon.    WUson  v.  Janes,  S9  Kan.  284. 

A  private  way  acquired  by  prescription  is  lost  by 
fifteen  years*  non-user.  Brownell  ▼•  Palmer,  2S 
Conn.  VSL 

Where  the  special  error  assigned  was  a  charge 
that  mere  poaseasion,  occupancy,  and  use  would 
establish  a  legal  private  way  without  regard  to  the 
•character  thereof,  and  whether  or  not  to  the  right 
of  the  plaintiff,  it  was  held  that  such  charge  was  no 
•error,  the  evidence  showing  the  ground  of  the 
plaintifTs  claim  was  the  existence  of  a  highway 
along  which  a  tight  passed.  Black  y,  O^Hara,  54 
>Oonn.  17. 

Where  the  plaintiff  alleged  that  the  supposed  right 
of  way  was  along  a  public  highway  discontinued 
•some  nine  yeara previous,  and  the  defendant  con. 
i»nded  that  it  was  abandoned  more  than  thirty- 
two  jreais  prior  to  the  plaintiffs  claim  of  abandon- 
ment, the  issue  being  whether  the  defendant  had  a 
right  of  way  by  prescription,  the  court  held  that  if 
the  highway  existed  up  to  the  date  that  the  plain- 
tiff claimed  it  did,  he  had  acquired  no  rlgbt  by  pre- 
scription, but  if  the  highway  ceased  to  be  such 
more  than  thirty-two  years  prior  to  such  date,  then 
it  was  possible  for  the  defendant  to  have  acquired 
such  right.   Ibid, 

\  Where  a  public  highway  had  existed  by  dedica- 
tion over  a  portion  of  land  but  its  principal  use  for 
thirty-five  years  had  been  for  railroad  purposes, 
'the  company  claiming  an  abondonment  by  the 
public,  the  court  below  held  that  their  use  did  not 
'amount  to  such  abandonment,  and  upon  appeal  it 
was  held,  the  question  being  one  of  fact,  that  the 
finding  of  the  court  below  was  conclusive,  but 
•even  if  the  question  was  one  of  law,  there  was 
nothing  in  the  use  of  the  road  by  the  company 
which  would  infer  a  license,  and  further  that  there 
was  nothing  to  compel  a  contrary  Inference  of 
law  upon  the  question  of  abandonment.    Hartford 
▼.  New  York  ft  N.  B.  R.  Ck).  69  Ck)nn.  260. 

In  Chicago,  B.  I.  ft  P.  R.  Ck>.  v.  JoUet,  79  111.  40, 
the  court  while  adopting  the  languacre  of  the  court 
in  Peoria  v.  Johnston,  66  III.  45,  holding  that  ad- 
verse possession,  open  and  exclusive  and  a  com- 
plete non- user  of  an  easement  by  the  public  for 
wore  than  twenty  years,  was  a  sufBclent  answer  to 
'the  claim  made  by  the  city,  stated  that  it  must  not 
be  taken  as  sanctionlug  the  language  used  in  the 
full  breadth,  that  in  such  a  case  the  mere  non-user 
•of  the  easement  by  the  pubUo  would  bar  the 
«Iaim. 

Where  there  was  no  evidence  that  any  work  had 
been  done  upon  the  highway,  or  any  portion  of  lt« 
-since  its  occupation  by  a  railroad,  the  fact  of  such 
neglect  and  of  the  grant  of  the  rlgbt  to  such  com- 
pany to  lay  its  track,  and  an  acquiescence  in  such 
occupancy  by  the  parties  for  more  than  thirty 
years,  and  of  the  company*s  occupation  at  certain 
points  of  the  entire  road,  was  held  sufficient  to  Jus- 
tify the  Jury  in  finding  that  the  old  road  was  aban- 
doned by  the  public  and  had  ceased  to  be  a  public 
highway.  Louisville,  N.  A.  &  C.  R.  Co.  v.  White, 
Mind.  250.  To  the  same  effect,  Louisville,  N.  A.  & 
CB.  Co.  V.  Sfaanklln,  94  Ind.  297;  Louisvllie,  N.  A. 
AC.  B.  Co.  V.  Plxley,  Id.  60 U  Jeffersonvllle,  M.  &  I. 
R.  Co.  Y.  O^Connor,  87  Ind.  95. 

Where,  after  the  grading  of  a  public  highway  its 
•occupation  was  permitted  by  a  railroad  company 
who  held  possession  for  thirty  years  without  the 
•«xerc1se  of  any  public  rights  over  it  and  without 
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travel  thereon  by  the  public,  the  court  held  the 
highway  was  abandoned.  Louisville,  N.  A.  &  C.  B. 
Co.  V.  Shanklin,  98  Ind.  678. 

In  Davles  v.  Huebner,  45  Iowa,  674,  the  defend- 
ant contended  that  the  public  lost  all  right  in  the 
alleged  highway  not  actually  opened  in  ten  years 
from  the  date  of  the  order  establishing  it.  The 
court  held,  in  the  absence  of  adverse  possession  by 
the  adjoining  owners,  that  such  contention  would 
not  stand,  especially  where  the  county  was  sparsely 
settled  and  the  public  traveled  at  will,  and  the 
roads  wore  seldom  worked  so  as  to  show  an  estab- 
lished line. 

Where  the  road  passed  over  the  plaintiff^  premises 
the  route  of  travet  touching  the  surveyed  lines  at 
several  points,  but  deviating  therefrom  most  of 
the  distance  through  such  premises,  although  such 
line  was  sometimes  worked  by  the  road  surveyor, 
except  for  some  forty  rods  which  plaintiff  had  ouW 
tlvated,  it  was  held  there  was  no  abandonment  by 
such  leniency,  and  that  Kansas  Laws  1879.  chap. 
160, 6 1,  did  not  apply.  Wilson  v.  Janes.  S9  Kao. 
284. 

In  Curran  t.  Louisville,  88  Ky.  6Sn,  the  ftiots 
showed  conclusive  control  by  the  city;  no  acquisi- 
tion of  interest  by  a  third  person;  and  no  innocent 
person  injured;  no  adverse  use  or  interference 
with  it  by  the  servient  estate.  The  court  held  that 
there  was  no  abandonments  In  the  above  case  the 
non-user  extended  over  a  period  of  only  twelve 
years,  and  It  was  shown  Uiat  the  dty^  finances 
were  insufficient. 

A  high  way  located  and  a  large  portion  thereof  so 
neglected  (hat  no  work  had  been  done  thereon,  ex- 
cept the  felling  of  trees  (which  made  it  impassabtel 
and  put  to  no  use  as  a  way  for  more  than  six  years 
after  it  should  have  been  opened  and  made  pass- 
able, cannot  be  treated  as  not  opened  by  reason  of 
the  use  of  an  old  way  within  the  pro  visions  of  the 
Maine  statutes.    Baker  v.  Bunnels,  12  Me.  285. 

Where  the  way  had  been  shut  up,  the  land  en- 
closed by  permanent  fences  or  walls  and  occupied 
or  Improved  for  purposes  inconsistent  with  its  use 
as  a  public  way.  for  a  long  series  of  years,  it  was 
held  a  discontinuance  was  proved.  Holt  v.  Sar- 
gent, 15  Gray,  97. 

Where  it  was  alleged  that  no  street  had  for  a 
period  of  over  six  years  after  the  land  was  ac- 
quired been  constructed,  opened,  or  used,  it  was 
held  that  such  allegation  was  wholly  insufficdent  to 
constitute  an  abandonment.  Parker  v.  St.  PauU 
47  Minn.  317,  following  Bellly  v.  Baoine,  51  Wis.  SB; 
Curran  v.  Louisville,  83  S^y.  688. 

The  public  simply  obtains  the  right  of  way  to 
lands  taken  for  highways  in  the  towns  of  tne  state 
of  New  York,  the  fee  remaining  in  the  owner,  and 
therefore  the  [public  should  proceed  within  a  rea- 
sonable time  to  open  and  work  and  prepare  them 
for  public  use,  or  be  deemed  to  have  abandoned  It 
so  that  the  owner  of  the  fee,  if  the  lands  are  not 
used  for  a  highway,  may  use  the  land  as  before 
proceediners  were  instituted  to  lay  out  the  high- 
way. Vanderbeck  v.  Rochester,  46  Hun,  87:  R* 
Lexington  Avenue,  29  Hun,  805, 92  N.  7.  628i»  fol- 
lowed. 

A  road  not  in  use  as  a  public  highway  for  six 
years,  and  Impassable  tor  such  period  by  reason  ot 
Its  being  fenced  off,  or  by  Its  being  excavated,  can- 
not legally  be  considered  as  a  highway,  even 
though  the  non-user  originated  In  its  being  made 
impassable  through  trespass.  Horey  v.  Baver- 
straw,  124  N.  Y.  278,  reversing  Horey  t.  Haver* 
straw,  47  Hun,  856. 
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highway  joined  the  east  and  west  highway 
4ftst  of  this  fenced- up  corner.  This  corner 
-was  cut  off  because  it  was  so  sideling  tliat 
instead  of  the  travel  running  up  to  the  sec- 


tion line,  and  running  along  asitioling  road 
on  a  steep  hill,  it  turned  at  the  foot  of  the 
hill,  and  cut  off  that  corner.''  This  is  the 
beginning  and  cause  of  the  non-user  of  these 


YI.  'Effettcf  wm-uur  of  voirt. 

The  fact  that  the  pablio  has  not  worked  a  road 
which  ia  a  pablio  road,  does  not  destroy  Its  char- 
acter aa  a  public  road,  anlesB  the  condition  of  the 
road  is  aucb  aa  to  require  It  to  be  worked  eo  as  to 
-enable  the  public  to  use  the  same.  Storm  y.  Bar- 
ker, 48  111.  App.  198L 

A  highway  can  be  partially  diaoontinued  by  non- 
user.  Coleman  v.  Flint  ft  P.  IL  B.  Co.  M  Mich.  160; 
-Oreffory  v.  Knlffht,  60  Mich.  81;  Lyle  y.  Lesia,  64 
Mich,  le;  lATSon  t.  Fttagerald  (Iowa)  Jan.  ao,  1882. 

AlthouflTh  a  highway  may  be  laidout,  yet  if  It  is 
only  opened  and  worked  for  a  portion  of  its  dis- 
tance, it  ceases  after  a  lapse  of  six  years,  eo  far  as 
the  unopened  .portion  is  concerned,  to  be  a  biy h- 
way  for  any  purpose.  Horey  v.  Haverstraw,  124 
K.  T.  27a,  rererslnir  47  Hun,  866. 

Bach  rule  Is  applicable  to  a  city  street  when  an 
•easement  only  Is  acquired.  Buffalo  y.  .Hoffeid,  6 
Misc.  197. 

In  Brooks  ▼.  Bidlnir,  46  Ind.  IB,  the  question  was 
-whether  the  rights  of  the  public  or  of  the  munici- 
pality were  lost  by  non-user,  or  adverse  posseasion 
of  a  portion  of  a  street,  and  the  court  held  such 
public  riffnts  were  not  lost  by  enclosure  and  oc- 
•cupancy  of  such  portion. 

Where  there  was  an  entlie  non-user  of  a  portion 
for  a  period  et  nearly  thirty  years,  a  grreat  part  of 
its  line  havinir  been  fenced  in  and  cultivated  for 
nearly  the  active  life  of  one  generation,  with  an 
•encroachment,  enclosure,  and  cultivation  of  part 
for  more  than  ten  years  before  the  suit  was  com- 
tnenoed,  the  court  held  the  public  were  estopped 
from  cliuminff  any  riflrht  on  the  part  of  the  line 
thus  enclosed  and  in  cultivation.  Davies  v.  Hueb- 
ser,  45  Iowa,  674. 

Where  a  portion  of  the  road  was  fenced  up  for 
aome  thirty  years,  without  claim  of  public  rlflrht, 
and  the  greater  part  of  its  length  In  another  line  in 
-certain  sections  covered  by)  a  road,  and  another 
part  for  a  certain  distance  not  worked  or  used  by 
^le  putdic  as  highways  usually  are,  and  one  part 
was  abandoned  the  road  making  no  connection 
with  any  other;  thelionly  persons  who  used  the 
Toad  in  one  direction  being  the  plaintiff  and  de- 
fendant and  two  other  parties,  in  order  to  reach 
lands  other  than  those  upon  which  they  resided, 
auch  parties  making  all  repairs,  the  only  recogni- 
tion of  the  road  being  by  actions  taken  some  eigh  t- 
-een,  twenty  or  twenty-four  years  from  the  given 
•date,— the  court  held  that  an  abandonment  was 
proved.   Larson  v.  Fitzgerald,  supra. 

In  a  case  where  the  plaintiff  alleged  that  he  took 
poaseaston  of  part  of  the  land  vacated  as  a  high- 
way, fenced  it  in,  and  farmed  It  under  possession 
and  claim  adverse  to  the  public  who  had  not 
traveled  or  claimed  the  road  for  four  years  before 
he  took  possession,  and  adverse  occupation  since 
that  date  without  steps  to  open  and  establish  the 
remainder  of  the  road,  but  asserting  no  prior  right 
to  the  land,  the  evidence  showing  that  the  board 
liad  taken  action  to  vacate  the  road  and  plaintiff 
had  executed  a  deed  to  the  county  showing  a  con- 
ditional vacation  upon  the  opening  of  another 
road  for  public  purposes,  overland  to  be  dedicated 
by  the  plaintiff  who  never  complied  with  the  con- 
4]itiOD,— it  was  held  there  was  no  vacation  or 
abandonment  of  the  road,  the  law  not  authorising 
each  aouditional  vacation.  Hayes  v.  Tyler,  86 
Iowa.  128. 

8o  where  the  road  in  question  was  only  partially 
opened  although  some  work,  such  as  the  felling  of 
trees  bad  been  done  thereon,  au  old  pathway  being 
used  aa  a  substltute4t  was  held  that  under  thcMaine 
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statutes  the  road  did  not  remain  unopened  and 
was  legally  established,  and  that  if  the  plain tUT 
would  avoid  such  road  he  must  clearly  show  that 
it  was  vacated  by  the  operation  of  the  statuteu 
Baker  v.  Runnels,  12  Me.  286. 

Where  the  plaintiff  built  his  fence  on  his  line  of 
a  town  road,  the  located  road  being  three  rods  in 
width  between  the  fences,  which  were  continued 
on  the  same  lines,  and  years  afterwards  a  new  and 
wider  road  was  laid  out  which  came  within  the 
fence  and  was  used  by  the  coterminous  proprietors 
for  thirty-seven  years,  the  fence  having  existed 
for  forty  years,  it  was  held  that  sections  96  and  96 
of  the  Revised  Statutes  of  Maine,  chapter  18,  had  no 
literal  application  to  the  case,  there  being  no  need 
of  any  opening  more  than  to  use  the  general  road; 
and  that  user  of  the  three  rods  was  in  effect  user 
of  the  four,  and  opening  a  part  of  the  road  opened 
all,  and  therefore  a  use  of  the  part  was  the  use  of 
all  the  road.    Heald  v.  Moore,  79  Me.  fftX, 

CTpon  an  indictment  for  the  non-repair  of  a  high- 
way the  defense  relied  upon  a  discon  tin  nance  un- 
der section  42,  chapter  25,  of  the  Revised  Statutes 
of  Maine.  It  was  held  that  it  could  no  I  e  said 
that  a  road  had  been  opened  as  a  whole  when 
nothing  had  been  done  to  a  portion  which  consti- 
tuted three  fourths  of  it  and  the  remainder  was  a 
road  opened  and  used  before  as  such,  the  court  dla- 
tinguisblng  the  case  from  Baker  v.  Runnels,  supm. 
State  V.  ComviUe,  43  Me.  427. 

The  continued  use  of  part  of  a  highway,  with 
nothing  to  authorize  the  presumption  that  the 
other  portion  has  been  abandoned  or  will  not  be 
property  as  soon  as  public  convenience  required 
it,  will  not  even,  though  an  encroachment  by  the 
adjoining  owners  has  existed  for  eighteen  yearsi 
work  an  abandonment.    Fox  v.  Hart,  11  Ohio,  414. 

In  Stevenson's  App.  (Pa.)  8  Cent  Rep.  248,  it  was 
held  that  the  title  of  an  incorporated  turnpike  com- 
pany to  a  strip  of  land  originally  appropriated  by 
it  for  its  roadbed,  if  identified  by  land-marks 
which  were  not  disputed,  was  unimpaired  by  the 
fact  that  for  a  considerable  length  of  time  the 
county  did  not  use  the  entire  width  appropriated. 

Where  a  street  has  been  used  so  far  as  necessary, 
there  cannot  be  adverse  possession  as  against  the 
public  when  the  time  arrives  when  the  city  author- 
ities require  the  whole  street  opened  for  public 
use.  Chllds  v.  Nelson,  89  Wis.  126;  Reilly  v.  Racine, 
51  Wis.  628. 

In  i,  case  where  the  supervisor  of  a  town  took 
possession  of  a  road  of  the  statutory  width  for  the 
public  use  and  built  a  fence  on  each  side  fifteen 
feet  from  its  center  line,  and  maintained  the  same 
for  many  years,  it  was  held  that  he  was  estopped 
as  the  town  supervisor  from  afterwards  disputing 
the  town's  claim  to  a  statutory  road  the  permis- 
sion to  maintain  his  fence  being  merely  a  tempo- 
rary concession  on  the  part  of  the  public,  thirty 
feet  only  being  actually  necessary  for  the  pur- 
poses of  the  road  at  the  time.  Sumner  v.  Peebles. 
5  Wash.  471. 

YII.  Effect  of  eMroathmtmU^  obsfmcttons,  ete. 

Upon  the  question  of  the  effect  of  an  encroach- 
ment upon  a  highway,  and  as  to  such  act  working 
an  abandonment  of  the  portion  enclosed,  the  au- 
thorities are  not  entirely  unanimous,  but  their 
weight  would  seem  to  be  in  favor  of  the  doctrine 
that  a  mere  encroachment  Is  not  of  itself  suffldenS 
to  work  an  abandonment. 

If  buildings  have  been  erected  within  the  space 
dedicated  for  public  use,  or  grants  of  parts  of  the 
same  have  been  made  by  the  power  which  had  au- 
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small  parts  of  the  highway,  which  the  learned 
counsel  of  the  appellant  claim  are  now  dis- 
continued and  abandoned,  by  Tirtue  of  sec- 
tion 1294,  Rey.  Stat.,  as  amended  by  chapter 


258,  Laws  1882,  1  Sanborn  ft  Berryman^ 
Anno.  Stat.  801.  The  language  of  this  stat- 
ute is :  **  Any  highway  in  this  state  whid^ 
shall  haTe  been,  or  may  hereafter  be,  en- 


thority  to  make  them  and  had  made  a  dedication 
of  the  same  by  the  public  the  erection  of  bulldiogs 
and  the  makinflr  of  the  ffrantfl  will  not  be  consid- 
ered as  disprovlngr  the  dedication,  and  the  grants 
would  not  affect  the  yested  rights  of  the  public. 
New  Orleaus  v.  United  States,  85  U.  8.  10  Pet.  088, 
9  L.  ed.  578. 

Encroachment  on  a  highway  cannot  be  legalized 
by  lapse  of  time,  and  gives  no  rights  as  against  the 
pubiio<  Webb  ▼.  Butler  County  Ck>mr8.  5S  Kan. 
875. 

Something  more  than  the  encroachment  merely 
of  one  person  must  be  shown.  Hamilton  ▼.  State, 
106  Ind.  861. 

And  a  party,  even  though  ignorant  of  the  rights 
of  the  city  to  a  street,  cannot,  by  placing  buildings 
and  fences  thereon,  prescribe  against  the  public 
right  to  passageways,  streets,  and  highways  over 
the  same.  Louisiana  Ice  Mfg.  Oo.  v.  New  Orleans. 
48  La.  Ann.  217. 

In  Henshaw  v.  Hunting,  1  Gray.  203,  the  plaintiff 
had  been  in  possession  of  the  land  for  more  than 
twenty  years,  but  held  no  deed  of  the  portion,  the 
street  being  laid  out  by  the  selectmen,  under  the 
Statute  of  1808,  chapter  111,  but  never  completed; 
the  court  held  that  such  adverse  possession  as 
would  prevent  the  completion  of  the  street  had 
not  been  acquired,  the  very  nature  of  the  rights 
Tested  in  the  town  by  the  laying  out  of  the  streets 
rendering  it  impossible  that  there  should  be,  as 
against  them,  any  adverse  possession,  until  an  of- 
ficial order  or  adjudication  was  made  that  the  street 
should  be  completed,  or  until  the  doing  of  some 
act  or  acts  equivalent  thereto. 

Yet  it  has  been  held  that  an  easement,  whether 
public  or  private,  may  be  destroyed  or  defeated 
by  a  discontinuance  of  the  way;  and  its  obstruc- 
tion by  successive  owners  or  occupiers  of  the  dose 
by  whatever  right  or  title  they  become  possessed 
of  the  premises,  is  proof  tending  to  show  that  the 
right  of  way  no  longer  exists.  Holt  v.  Sargent,  15 
Gray,  07. 

Thus  where  the  evidence  showed  that  the  de- 
fendant bad  for  many  years  cultivated  the  land, 
oyer  which  the  plaintiff  claimed  the  highway, 
without  objection,  it  was  held  competent  In  order 
to  prove  an  at)andoDment.  Pope  v.  Devereuz,  5 
Gray.  400. 

Where  a  highway  is  enclosed  and  occupied  ad- 
▼erst'ly  and  uninterruptedly  under  claim  of  title 
for  twenty  years  or  more,  a  prescriptive  title  may 
be  acquired  to  such  land  as  against  the  public. 
Webber  v.  Chapman,  45  N.  H.  &26,  80  Am.  Dec.  111. 

In  New  York  the  courts  have  held  that  no  lapse 
of  time  furnishes  a  defense  to  an  encroachment  of 
a  public  right,  and  a  presumption  of  a  grant  cannot 
be  made  to  support  such  an  eocroachmeot.  and  no 
private  occupancy  for  whatever  time,  whether  ad- 
verse or  by  presumption,  can  vest  a  title  inconsist- 
ent with  the  public  rights.  Burbaok  v.  Fay,  65  N. 
Y.  57,  following  Com.  o.  Alburger.  1  Whart.  486: 
Penny  Pot  Landing  (Com.  v.  Philadelphia),  16  Pa. 
Oi;  Barter  v.  Com.  8  Penr.  A  W.  258:  Com.  v.  Mo- 
Donald,  16  Serg.  &  R.  896;  Rung  y.  Shoneberger,  2 
Watts,  28, 28, 28  Am.  Deo.  06. 

So  an  encroachment  upon  a  highway  by  reason 
of  an  enclosure  under  the  authority  of  the  city 
council,  although  existiog  for  more  than  twenty 
years,  will  not  destroy  the  public  right  or  take 
away  the  authority  of  the  public  oflBcers  to  re- 
move and  abate  it.  St.  Vincent  Female  Orphan 
Asylum  of  Troy  v.  Troy,  76  N.  Y.  108, 82  Am.  Rep. 
286;  Walker  v.  Caywuod,  81  N.  Y.  51;  Kittaning 
Academy  v.  Brown,  41  Pa.  270;  Mills  r.  Hall,  0 

26  L.  R  A. 


Wend.  816,  24  Am.  Dec  160;  Mllhany  t.  Sharp.  IT 
N.  Y.  611, 84  Am.  Deo.  814,  followed. 

And  an  encroachment  or  obstruction  placed 
upon  a  highway,  or  the  taking  of  possession  by  aa 
Individual,  or  fencing  it  up,  will  not  affect  or  di- 
minish the  public  right  tn  it,  or  prevent  its  hdng 
opened  and  worked.  Woodruff  y.  Paddook,  fift* 
Hun,  288. 

For  wrongful  acts  and  unlawful  eDoroachmenta^ 
of  adjoining  owners  are  not  such  invasions  as  can 
work  an  abandonment  of  a  highway.  Horey  v. 
Haverstraw,  47  Hun,  866;  Amsbey  v.  Hinds.  4^ 
Barb.  622;  Hood  v.  Smith,  6  N.  Y.  Week.  Dig.  U7;. 
Driggs  V.  Phillips,  108  N.  Y.  77. 

Thus  the  planting  of  trees  by  virtue  of  a  statu- 
tory privilege  conferred  upon  the  owner  of  huMk 
part  of  a  highway  and  the  oocupatton  thereof  by 
by  such  means  works  no  abandonment  of  the  poir> 
tion,  or  adverse  possession  against  the  true  owner» 
BUss  V.  Johnson,  94  N.  Y.  235. 

The  above  decision  was,  however,  overruled  by 
the  court  of  appeals  holding  that  a  road  wliicb> 
for  six  years  is  not  only  not  used  and  traveled*  but 
is  impassable  for  conveyances  of  any  kind,  and  is- 
fenoed  off,  the  public  traveling  by  another  route* 
presents  a  situation  upon  which  the  statute  must 
operate  to  destroy  Its  legal  character  as  a  high- 
way, and  this  is  so  even  though  at  the  besrtnnlng 
the  road  was  rendered  impassable  and  was  feaoe^ 
off  by  a  trespasser.  Horey  v.  Havei8traw«  124  N. 
Y.  278,  reversing  47  Hun,  866. 

In  its  opinion  the  court  distinguished  the  case- 
from  that  of  Driggs  v.  Phillips,  auprcu  upon  the 
ground  that  in  the  latter  case  there  waa  no  sug- 
gestion that  the  highway  had  ceased  by  reason  ot 
non-user,  and  an  obstruction  of  travel  for  six 
years,  the  plaintiff  merely  encroaching  upon  but 
not  obstructing  the  way,  from  which  act  there  waa 
no  resulting  non-user. 

In  Peckham  v.  Henderson,  27  Barb.  207,  phdntUC 
sued  in  trespass  for  breaking  and  entering  his  close 
and  removing  his  fence,  the  defendants  Justifying 
their  action  under  the  New  York  Act  of  1852.  It 
was  held,  the  encroachment  not  amounting  to  a 
public  nuisanoe  and  having  existed  for  over 
twenty  years,  that  the  land  so  fenced  in  ceased  to- 
form  part  of  the  highway  in  respect  of  which  th» 
landowner  could  not  be  disturbed  inhJs  posseasioa. 
without  making  com|)ensatlon. 

Where  the  plaintiff  had  uninterrupted  posses- 
sion and  his  buildings  had  been  standing  for  up- 
wards of  twenty-five  years,  it  was  held  that  he- 
should  be  protected  and  not  disturbed  by  any 
act  or  entry  of  the  corporation  under  the  pre- 
tense or  allegation  of  encroachment,  and  that  be- 
fore the  corporation  could  oust  him  they  must 
first  acquire  possession  of  the  ground  by  regular 
process  of  law,  the  court  enjoining  the  corpora- 
tion from  depriving  him  of  such  possession* 
Yarick  v.  New  York.  4  Johns.  Gh.  68, 1  Ia.  ed.  761. 

The  encroachment  upon  a  way  held  in  common 
by  building  a  wall  works  an  extinguishment  by 
operation  of  law,  and  more  especially  is  this  so 
where  the  other  subsequently  sells  his  interest,  the 
purchaser  confirming  what  has  been  done.  Com- 
ing V.  Gould,  16  Wend.  68L 

The  resolution  of  the  council  permitting  a  citi- 
zen to  enclose  a  portion  of  a  public  street  for  his- 
own  private  use  without  the  necessary  statutory 
proceedings  was  held  unauthorised  and  transferred 
no  title  to  the  plaintiff,  and  extinguished  no  pubUo 
easement  in  tbe  portion  of  the  street  obstructed. 
6L  Vincent  Female  Orphan  Asylum  of  Troy  ▼ 
Troy,  76  N.  Y.  106, 82  Am.  fiep.  2861 
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tirelj  abandoned  as  a  route  of  trayel,  and  on 
whidi  no  highway  tax  baa  been  expended 
for  five  years,  shall  be  considered  legally 
discontinued,  and  the  land  of  said  highway 


shall  rcTert  to  the  owners,"  etc.    The  lan- 

f:uage  of  the  revised  statutes  is,  ''every  pub- 
ic highway,"  etc.    It  is  quite  evident  that 
this  language  does  not  mean  that  any  part 


Where  a  faiDd  owner  extended  his  fence  Into  the 
highway  enclosing  a  portion  not  In  public  use,  and 
held  poowMBlon  tor  twenty-one  years,  his  posBessiOD 
WB8  not  adverse  to  the  public  nor  inconsistent  with 
the  public  easement,  and  was  no  defense  to  the 
claim  of  the  sopervlsors  upon  behalf  of  the  pubUo 
upon  Its  Bubeequently  belnff  required  for  street 
purposes.  Lane  v.  Kennedy,  18  Ohio  St.  tt;  Fox  v. 
Hart,  U  Ohio,  414. 

When  travel  is  limited,  the  whole  width  of  a  high- 
way may  not  be  required,  and  so,  the  mere  fact 
that  a  portion  remains  In  the  pooession  of  adjoin. 
\nft  owners  vests  no  rights  and  is  a  mere  matter  of 
•ufferanoe.    McClelland  v.  Miller,  28  Ohio  St.  488. 

Id  Pennsy  1  vanla  the  public  are  not  to  be  deprived 
of  their  rights  by  encroachment.  Philadelphia  v. 
Philadelphia  &  B.  B.  Go.  68  Pa.  268:  Oom.  v.  Moore- 
bead,  118  Pa.  844:  Klttanlmr  Academy  v.  Brown,  41 
Pa.  M;  Penny  Pot  Landing  (Oom.  v.  PhOadelpbla), 
16  Pa.  79;  Com.  v.  Alburger,  1  Whart  486;  Wartman 
V.  Philadelphia.  88  Pa.  20B;  Bung  v.  Sboneberger,  2 
Watrs,  23. 26  Am.  Dec  66;  Com.  v.  Bowman^  8  Pa. 
nS:  Kopp  V.  Utter,  101  Pa.  27. 

One  claiming  the  exercise  of  a  right  Inconsistent 
with  the  free  enjoyment  of  a  public  easement  or 
privilege  most  put  himself  upon  the  ground  of 
preMariptiOD,  unless  he  has  a  grant  or  some  val^d 
authority  from  the  government.  Com.  v.  McDon« 
aid,  16  Serg.  A  B.  401;  Arundel  v.  MoCulloch,  10 
Mass.  10. 

The  Interruption  that  will  have  the  effect  of  ex- 
tfnff  uishlng  a  right  of  way  must  be  of  a  permanent 
character  and  such  as  Is  wholly  inconsistent  with 
or  adverse  to  its  exercise.  Bowen  v.  Team,  6  Bich. 
L.  286,  60  Am.  Dec  127;  SUte  v.  Pettis,  7  Bich.  L. 
8B0. 

Thus  the  erection  of  a  gate  aoross  a  way  which 
is  opened  and  shut  at  pleasure  is  not  such  an  ob- 
structioD  as  will  have  the  effect  of  extlDgulshlng 
the  right  of  way;  It  is  merely  a  modification  of  the 
right  which  may  be  prescribed,  but  It  Is  not  an  ob- 
itructlon  which  prevents  the  use  of  a  way.  State 
V.  Pettis,  supra;  BamwOU  v.  Magrath,  1  McMulL  L. 
174. 

Merely  to  pnt  the  soil  of  the  street  of  a  city  to 
private  use  during  a  period  for  which  the  locus  in 
quo  is  not  needed  for  a  highway  gives  no  perfect 
title  by  ouster  and  adverse  possession,  as  such  ap- 
propriation and  use  must  be  under  color  of  title  to 
the  city  and  with  an  asBeriion  of  exclusive  pro. 
prietary  rights.    Briel  v.  Natchea,  48  Miss.  428L 

If  the  obstruction  Interposes  no  permanent  bar- 
rier to  its  free  and  uninterrupted  exercise,  the  only 
effect  It  can  have  If  acquiesced  In  for  a  suflSclent 
length  of  time,  will  be  to  modify  the  right,  but  It 
can  never  have  the  effect  either  to  extinguish  the 
right  or  to  bar  the  remedy.  State  v.  Pettis  and 
Barnwell  v.  Magrath,  supra. 

Where  an  erection  obstructed  the  plaintiff's  right 
of  way  and  existed  for  seven  or  eight  years.  It  was 
held  to  be  no  abandonment  of  the  way.  Bodgers 
▼.  Stewart,  5  Vt.  21&. 

A  road  established  for  ten  years  and  deviated 
from  in  part  for  a  like  period,  in  order  to  avoid  an 
obstruction.  Is  not  vacated  as  to  the  portion  not 
traveled.   Topeka  v.  Bussam,  80  Kan.  551. 

Where  a  right  of  way  was  acquired  by  grant  over 
two  passages  and  a  fence  butit  on  the  boundary  of 
the  land  acroes  one  of  these  ways  was  increased  Id 
height  by  a  subsequent  owner,  tbe  existence  of 
tucb  fence  for  seven  years  worked  no  abandon- 
ment of  the  right  of  way.  Hayf ord  v.  Spokesfleld, 
100  Mass.  49U 


In  the  above  case  it  was  shown  that  the  structure 
was  so  slight  and  so  easily  removed  that  it  was  not 
sufficient  of  itself  to  prove  an  abandonment  of 
the  easement.   iMcL 

Tbe  doctrine  of  non-user  wHl  forfeit  a  corporate 
right  as  well  as  mis-nser.  So  held  in  Georgetown 
Street  Comrs.  v.  Taylor,  2  Bay,  282, 1  Am.  Deo.  647, 
where  tlie  land  claimed  had  been  enclosed  and  used 
as  a  farm  for  more  than  forty  years. 

Where  the  highway  was  abandoned  and  fenced 
up  for  more  than  forty  years,  and  had  so  continued 
for  twenty'Uve  years  when  defendant's  use  com- 
menced, and  was  further  continued  for  fifteen 
years  by  him,  it  was  held  a  defense,  as  an  adverse 
use  by  the  defendant,  and  a  right  to  use  as  one  of 
the  public  could  not  exist  during  the  same  time. 
Black  V.  0*Hara,  M  Conn.  17. 

But  where,  although  tbe  evidence  showed  ten 
years*  possession  and  use  and  enclosure  of  the  land 
for  farming  purposes,  with  payment  of  taxes,  there 
was  an  admission  of  the  public  right,  no  Hbanoon- 
ment  existed.   Devoe  v.  Sroeltaer,  86  Iowa,  886. 

The  fact  that  on  land  lying  In  tbe  highway  since 
Its  first  dedication  to  the  public  use  tbe  plaintiff 
had  sown  grass  seed  and  staked  out  some  of  his 
cattle  to  graae,  was  held  not  to  give  him  such  ad- 
verse possession  thereof,  even  though  the  road  had 
been  abandoned  by  the  pul>Uc  travel  being  con- 
fined to  its  center,  as  would  enable  him  to  obtain 
title  to  It  through  the  statute  of  limitations.  W  at- 
kins  V.  Iiynch,  71  Oal.  2L 

In  Parker  v.  Framingbam,  8  Met  260,  title  by 
possession  was  claimed  to  a  part  of  the  soil  on  the 
turnpike  lying  between  the  buildings  and  the 
traveled  part  of  the  road  used  for  htying  materials 
and  other  like  uses,  but  the  court  held  such  oocu- 
parion  was  permissive  and  not  adverse. 

Where  across  a  highway  laid  out  the  whole  ex- 
tent of  a  beach  to  the  country  road,  the  plaintiff 
had  erected  a  gate.  It  was  held  that  such  erection 
being  so  placed  for  the  convenience  of  tbe  adjoin- 
ing owner  did  not  essentially  obstruct  the  use  of 
the  road  by  tbe  public,  and  that  the  way  still  re- 
mained public,  the  beach  being  used  as  such,  and 
that  no  adverse  enjoyment  such  as  would  create  a 
title  existed.   Thomas  v.  Marshfield.  13  Pick.  240. 

In  Stetson  v.  Faxon,  10  Pick.  147, 81  Am.  Dec.  123, 
the  defendant's  warehouse  fronted  a  quay  used 
but  not  laid  out  as  a  street  for  over  sixty  years, 
though  a  street  in  continuation  on  the  opposite 
side  of  the  property  was  recorded  and  marked  out« 
a  portion  in  front  of  the  plalntUTs  property  being 
paved  and  subsequently  treated  as  other  streets  of 
the  dty,  the  fee  In  the  property  between  the  line  as 
marked  out  and  the  defendant's  warehouse  being 
claimed  by  the  municipality.  Subsequently  defend- 
ant built  up  to  such  line  upon  land  afterwards  pur- 
chased by  him.  It  was  held  a  highway  was  estab- 
lished by  prescription  and  that  there  was  no  dis- 
continuance thereof  over  the  land  so  built  upon, 
no  record  proceedings  of  the  court  of  general  ses. 
sions  or  tbe  city  government  being  produced  to 
prove  such  discontinuance. 

Where  tbe  plaintiff's  building  was  erected  within 
tbe  limits  of  the  municipality  and  It  was  aJleired 
that  for  fifty  years  the  westerly  line  of  tbe  street 
was  that  on  which  his  house  was  built,  such  line 
being  weU  defined  and  established  and  the  true 
one,  the  road  fence  being  maintained  accordingly; 
and  it  appeared  that  for  a  period  of  thirteen  years 
other  houses  had  been  erected  upon  tbe  same  line, 
'the  court  refused  to  dissolve  the  injunctitm  re^ 
■training  the  authorities,  but  continued  the  same 
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of  a  highway,  however  small,  that  has  not 
been  traveled  or  worked  for  five  years,  shall 
be  considered  legally  discontinued.  It  is  a 
highway,  eo  nomine,  as  a  generic  term,  to 
which  the  statute  relates ;  at  least  enough  of 
any  public  road  or  thoroughfare  to  be  called 
in  ordinary  parlance  a  "highway,"  or  as  is 
meant  by  the  statute  when  it  provides  for 
laying  out  a  "highway."  This  highway, 
as  such,  has  not  ceased  to  be  traveled.  It  is 
traveled  all  the  time,  with  thisslieht  varia- 
tion. It  is  the  same  highway  as  ft  was  be- 
fore the  defendant  cut  olf  the  plaintiff  from 


its  use  at  this  place  by  fencing  it  ap  for  a 
few  rods.  The  highway  runs  along  that  side 
hill,  which  the  town,  on  account  of  the  ex- 
pense, failed  and  neglected  to  excavate  and 
grade  so  that  it  might  be  traveled  and  used  ; 
and  the  traveling  public  was  compelled  to 
go  around  it.  The  highway  must  be  "en- 
tirely abandoned  as  a  route  of  travel."  The 
abandonment  of  a  highway  as  a  route  of 
travel  implies  that  such  highway  is  not 
needed  for  travel,  and  Uierefore  disused  and 
abandoned  as  a  highway.  But  this  highiray. 
even  along  the  side  hill,  is  needed  as  much 


UQtfl  the  final  bearing,  the  plaintiff  claimioflr  that 
his  bulldlnff  was  erected  under  a  rl^ht.  Manko  v. 
Chambersburgh,  35  N.  J.  Eq.  168. 

Where  ttie  owner  continued  his  boundary  fence 
down  to  low- water  mark  In  order  to  prevent  his 
oatUe  Btraylnff,  it  was  held  such  enclosure  consti- 
tuted no  adverse  posBession  as  afrainst  the  city 
claiming  under  charter.  McFarlane  v.  Kerr,  10 
Boew.249. 

So  where  plaintiff  claimed  tblrty-eifrht  years* 
title,  his  remote  grantor  having  fenced  one  rod 
Into  the  highway  and  occupied  and  cultivated  the 
land  for  nine  years,  when  the  fence  was  moved 
back  tbe  land  not  being  again  enclosed,  but  plain- 
tiff asserted  that  thirty  years  afterwards  he  pur- 
chased and  occupied  tbe  strip,  cultivating  it.  etc, 
each  year,  it  was  held  tbe  evidence  was  insufladent 
to  show  advene  possession.  Bliss  v.  Johnson*  9i 
N.Y.28S. 

And  again  where  tbe  droumstancee  did  not 
show  that  the  plaintiff,  in  placing  his  fence,  de- 
signed or  mtended  to  withhold  the  enclosed  portion 
from  the  public  use,  should  it  ever  be  required, 
the  intention  was  not  presumed.  Lane  y.  Ken- 
nedy, 18  Ohio  8t.  42. 

Again  where  the  Jury  found  that  prior  to  the 
building  of  a  house,  tbe  street  formerly  habitually 
traveled  at  the  public  will  had  since  been  only 
partially  used  by  travelers  on  foot  and  by  vehicles 
until  within  one  year,  since  which  time  it  had  been 
obstructed  for  vehicles,  the  court  held  that  such 
finding  negatived  the  abandonment  of  the  street. 
Com.  V.  Moorehead,  118  Pa.  844. 

The  mere  fact  of  fencing  a  road  or  street,  or 
alley  is  not  such  an  occupancy  thereof  as  will 
amount  to  adverse  possession,  where  the  same  was 
in  the  first  instance  acquired  by  consent  of  the  au- 
thorities.   Garter  v.  La  Grange,  60  Tex.  086. 

The  use  of  a  part  of  a  street  by  a  railroad  com- 
pany as  and  for  a  right  of  way,  cannot  in  any  time 
ripen  into  an  absolute  ownership  of  the  part,  even 
though  such  use  be  exclusive.  Indianapolis,  P.  & 
C  B.  Oa  V.  Boss,  47  Ind.  SS. 

yilL  New  road  in  pZoee  of  oUL 

A  road  is  of  public  necessity,  and  is  indispensa- 
ble to  public  convenience,  and  cannot  therefore  be 
alleged  to  have  been  abandoned  without  showing 
the  acquisition  of  a  new  road  by  the  public. 
Champlin  v.  Morgan,  80  111.  181. 

Yet  where  a  road  exists,  it  is  not  necessarily 
abandoned  by  the  creation  of  a  new  road  in  its 
place.  Lovell  v.  Smith,  8  C.  B.  N.  S.  120:  Wright  v. 
Freeman,  5  Harr.  &.T.  467. 

And  a  parol  agreement  for  tbe  substitution  of  a 
new  way  for  an  old  prescriptive  way,  and  the  con- 
sequent discontinuance  to  use  the  old  way,  affords 
no  evidence  of  an  abandonment  thereof.  Lovell  v. 
Bmith.  suprcL, 

Although  the  public  can  be  charged  with  aban- 
donment of  a  road,  the  proof  to  establish  it  must  be 
strong  enough  to  establish  another  line  as  the  road. 
Champlin  v.  Morgan,  auprcu 

The  public  loses  its  right  of  way  where  it  has 

26  L.  H.  A. 


abandoned  it  and  accepted  another  In  its  stead,  for 
such  a  length  of  time  and  under  such  circum- 
stances, as  to  give  It  a  title  to  a  substituted  road. 
Peoria  V.  Johnston,  M  111.  45:  Champlin  v.  Morgan, 
tupra;  Lewiston  v.  Proctor,  27  IlL  418,  f oUowed. 

And  If  the  public  have  acquired  the  legal  right  to 
another  road  to  answer  the  purpose  of  the  road 
charged  to  be  obstructed,  and  have  acquired  the 
use  of  such  road,  it  amounts  to  an  abandonment  of 
the  old  road.  Qrube  y.  Nichols,  86  DL  03;  Brock- 
hausen  v.  Bochland,  86  HI.  App.  S^  affirmed  Brock- 
hausen  v.  Bochland  Highway  Comrs.  187  111.  647. 

The  old  road  ceases  when  the  utility  of  the  new 
one  commences.    Witter  v.  Damits,  81  Wis.  SBSw 

And  not  until  then  is  the  old  way  discontinued, 
and  liable  to  be  fenoed  op  by  the  owner  of  the 
land.    Zbtd. 

A  discontinuance  of  so  maoh  of  the  old  road  as  Is 
not  included  In  the  new  location  results  from  the 
alteration  ipso  facto  without  any  words  of  disoon- 
tinuanoe.  Hobert  v.  Plymouth  County,  100  Mass. 
150;  Johnson  v.  Wyman,  0  Ghray,  186;  Bowley  v. 
Walker.  8  Allen,  21;  Com.  v.  Boston  ft  A.  B.  Co.  160 
Mass.  174;  Com.  v.  Westborough,  8  Mass.  406;  Oom. 
V.  Cambridge,  7  Mass.  1IS8;  Bl^  v.  Deerfield,  ISPIek. 
100. 

8o  if  after  diverging  from  the  old  road  the  new 
one  turns  into  It  again,  such  ^ct  does  not  necessa- 
rily make  any  difference.  Com.  v.  Boston  &  A.  B. 
Co.  supra. 

And  a  highway  laid  out  following  the  lines  of  an 
old  passageway  so  as  to  prevent  Its  use  as  a  way 
operates  as  an  extinguishment  of  the  easement. 
Jamaica  Pond  Aqueduct  Corp.  y.  Chandler,  Ifl. 
Mass.  8. 

A  ruling  that  the  new  location  operated  as  a  dis- 
continuance of  so  much  of  the  old  road  as  was  not 
Included  In  the  new  location  and  ^ot  included  in 
and  necessary  for  the  travel  of  other  roads  enter- 
ing thereon**  was  held  oorrect.  Hobart  y.  Ply- 
mouth County,  supra. 

A  road  laid  out  and  established  by  the  public  aa- 
tborities  must  remain  such  until  It  Is  vacated  by 
the  same  authorities,  as  pointed  out  by  the  Illinois 
Revised  Laws  of  1846,  chapter  98,  sections  ID,  19,  or 
be  abandoned  by  non-user  on  acquiring  the  legal 
right  to  another  road,  or  the  necessity  for  another 
road  having  ceased  to  exist.  Champlin  y.  Morgan, 
20111.181. 

But  tbe  mere  fact  that  land  has  been  givein  for 
the  purposes  of  establishing  a  highway  will  not  of 
itself  be  presumed  to  be  sufficient  evidence  of  ac- 
ceptance of  such  new  road,  so  as  to  show  an  aban- 
donment of  the  old  one.  Galbralth  y.  Littfech,  78 
lU.  210. 

As  a  party  cannot  by  his  own  act  relocate  a  road: 
such  an  act  can  only  be  accomplished  by  those  to 
whom  the  law  has  Intrusted  the  power.   JbidL 

It  has  been  stated  not  to  be  Inconidstent  to  hold 
that  under  a  new  dedication  another  way  equally 
convenient  may  be  substituted  by  genenU  and 
long  continued  acquiescence,  for  tbe  original  way, 
the  right  of  the  public  to  a  highway,  without  sub- 
stantial detriment,  being  preserved  while  its  par^ 
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as  ever,  and  it  was  the  daty  of  the  town  to 
have  made  it  tit  for  travel.  Whatever  aban- 
donment of  this  little  piece  of  the  highway 
there  was  consisted  in  the  neglect  of  the  town 
to  make  it  passable ;  and  the  public  has  been 
compelled  to  go  around  it.  Such  a  construc- 
tion of  the  statute  as  is  claimed  is  utterly  un- 
reasonable, and  would  work  great  mischief 
to  our  highways.  By  what  authority  was 
the  hypotenuse  of  that  triangle  made  a  high- 


way? The  travel ing  public  was  forced  to 
ffo  around  that  side  hill,  and  that  is  all  tl^ere 
18  of  it.    That  does  not  make  it  a  part  of 


;o  around  that  side  hill,  and  that  is  all  tl^ere 

8  of  it.    That  does  not  make  it  a  part  of 

the  highway  by  any  competent  authority. 


The  legal  highway  runs  along  the  sectioo 
lines,  and  there  it  was  and  is  the  duty  of  the 
town  to  make  it  passable  throughout.  It 
would  be  the  same  if  the  town  should  neg- 
lect to  open  and  make  fit  for  travel  only  two 
rods  of  a  highway,  or  less  than  four  rods 
wide,  and  it  should  be  used  that  way  for 
over  five  years ;  and  this  is  common  in  manv- 
of  the  newer  portions  of  the  state.  Are  such 
excluded  portions  of  the  highway  forever 
abandoned  and  discontinued  as  any  part  of 
the  highway?  It  is  merely  the  neglect  of 
duty  on  the  part  of  the  town,  and,  the  longer 
such  neglect,  the  more  imperative  the  duty 


ticuUir  location  may  have  been  varied  by  common 
oooaent,  the  old  way  not  being  extinsruiBhed,  al- 
thougb  its  ezeFdae  may  be  transferred  to  the  new 
way.   Almy  v.  Church,  IB  R.  L 170. 

The  Uuat  that  the  hlgbway  was  as  convenient  as 
the  old  one  and  the  plaintilTS  use  thereof  as  a  sub- 
gdtote,  tf  accompanied  by  the  fact  of  entire  non- 
luer,  is  stroDff  evidence  of  abandonment.  Jamaica 
Pond  Aqueduct  Corp.  v.  Chandler,  121  Mass.  8;  Dyer 
T.  Sanf ord.  9  Met.  80S,  43  Am.  Deo.  800;  Hayf ord  v. 
SpokeRfleld,  100  Mass.  401. 

Yet  there  must  be  an  intention  of  abandonment, 
■ach  facts  not  operatlnflr  in  law  to  eztlngulsh  a 
right  of  way,  no  matter  whether  acquired  by  grant 
or  proscription.   JMd. 

The  defendant's  evidence  as  to  the  plalntiiTs  dec- 
laratioD,  ttiat  in  a  certain  year  the  old  way  was  by 
agreement  of  the  then  owners  and  the  respective 
grantors  of  the  plalntitP  and  defendant,  diaoon- 
tini]ed,and  that  defendant's  grantors  in  consider- 
tiOD  of  the  relinqishment  by  the  plain  tllTS  grantor 
of  the  old  way,  agreed  to  open  another  way  over 
a  dtifereot  Held,  was  held  properly  admitted.  Pope 
V.  Devereuz,  6  Gray,  400. 

In  Benham  v.  Potter,  OS  Conn.  248,  a  canal  was 
eoostrnoted  upon  the  highway  in  front  of  the  plain- 
tUfs  premfcies  and  a  new  highway  substituted  in 
accordance  with  the  provisions  of  their  charter. 
The  court  held  that  there  was  an  extinguishment, 
the  substituted  highway  having  been  used  by  the 
public  and  repaired  by  the  town  for  fifty  years* 
daring  which  time  no  public  use  had  been  made  of 
the  old  road,  over  which  the  town  had  not  exer- 
cised any  control  or  repair  during  that  period. 

Yet  where  there  was  a  formal  abandonment,  a 
new  road  being  opened  and  used  instead  of  the  old 
one,  there  was  held  to.be  a  sufflctent  atMindonment. 
Lyle  V.  Le8la,64  Mich.  16i 

Where  the  old  road  had  become  dangerous  by 
the  croaBing  of  railroad  tracks,  and  in  order  to  pro- 
tect the  publica  new  road  and  bridge  were  substi- 
tuted, the  court  held  there  was  an  abandonment  of 
tbe  old  ruad.  Brockhausen  v.  Boehland,  86  111. App. 
224,  affirmed  Brockhausen  v.  Boehland  Highway 
Oomrs.  m  lU.  647. 

But  in  BJoe  v.  Chicago,  B.  ft  N.  B.  Co.,  80 IIL  App. 
ttl,  it  was  held  that  the  Illinois  statute  gave  no 
right  to  substitute  one  road  for  another  under  a 
ooDtract  with  a  railroad  company. 

A  private  way  created  under  the  Maryland  Act 
of  1875  can  only  be  extinguished  In  the  same  way« 
and  therefore  an  agreement  by  parol  passes  no 
legal  right  on  either  side  and  cannot  operate  to 
extinguish  an  old  right  of  way  or  to  create  a  new 
one,  but  simply  amounts  to  a  license  on  either  side, 
sod  as  such  may  be  revoked  by  either  party. 
Wright  v.  Freeman.  6  Harr.  ft  J.  467. 

Where  plaintiff's  land  formerly  bounded  on  an 
old  highway,  part  of  which,  as  enclosed  by  the 
plaintiir,  was  some  years  prior  discontinued  by  the 
authorltie8,a  new  portion  t)eing  substituted,  the  old 
baving  become  unnecessary  and  bemg  abandoned 
by  the  public,  the  oourt  held  there  was  an 
?8  L  R.  A. 


abandon  ment  of  the  portion  so  enclosed.   Goodwlxk 
V.  Marblehead,  I  AUen,  87. 

Where  tbe  route  was  changed  by  reason  of  the- 
construction  of  a  railroad,  the  new  route  beings 
shorter  and  in  use.  tbe  old  one  being  abandoned  and 
not  used,  no  objection  to  the  proceedings  of  th» 
company  being  taken  until  one  year  before  action,, 
the  court  held  that  the  non-user  for  six  years  of  the> 
old  road  worked  an  abandonment.  Schermer* 
horn  V.  Mount  McGregor  B.  Co.  69  Hun,  512,  foU 
lowing  Horey  v.  Haverstraw,  124  N.  Y.  278. 

IX.  lAtehe*  of  eorporatUm  offidala. 

The  mere  fact  that  a  municipal  corporation  neg- 
lects to  improve  the  street  or  pert  of  it,  will  not 
work  an  abandonment  thereof.  Sims  v.  Frank* 
fort,  79  Ind.  440. 

Buch  fact  will  not  justify  a  private  party  in 
claiming  ownership  thereof.  Louisiana  Ice  Mfg» 
Co.  V.  New  Orleans,  48  La.  Ann.  S17. 

And  only  creates  an  estate  at  sufferance.  Thibo» 
deaux  v.  MaggioU,  4  La.  Ann.  74;  New  Orleans  v» 
Magnon,  4  >lart.  (La.)  2. 

As  no  laches  on  the  part  of  a  dty,  or  on  that  of 
its  officers,  can  defeat  the  riarbt  of  the  public  to  m> 
street.    Cheek  v.  Peoria,  92  Ind.  107. 

If  acts  of  mis-use  by  municipal  authorities  were 
held  to  amount  to  an  abandonment  of  public  ease- 
ments and  to  work  their  destruction,  tbe  publio 
rights  would  be  held  by  very  uncertain  tenor. 
Parker  v.  St.  Paul,  47  Bimo.  817. 

A  public  light  once  acquired  to  any  part  of  a 
road  cannot  be  lost  by  the  negligence  of  publio 
officers.  Humphreys  v.  Woodstown,  48  N.  J.  L» 
688:  Smith  v.  State,  28  N.  J.  L.  180:  Fort  Smith  v» 
McKlbbin,  41  Ark.  45,  48  Am.  Bep.  18. 

Tbe  neglect  of  a  town  cannot  deprive  the  publio 
of  a  highway.    Witter  v.  Damits,  81  Wis.  885. 

And  it  has  been  held  that  the  fact  that  the  town- 
ship or  borough  authorities  never  baving  formally 
adopted  the  street  or  treated  it  as  a  public  one  by 
working  it  or  taking  charge  thereof,  did  not  de- 
prive it  of  its  character  as  a  public  street.  Com.  v. 
Moorehead,  118  Pa.  844. 

Yet  private  rights  may  grow  up  in  consequence 
of  such  laches  of  more  persuasive  force  in  the  par- 
ticular case  tban  those  of  tbe  public.  Fort  Smith 
V.  McKlbbin,  tupra. 

The  grounds  upon  which  the  cases  supporting 
this  proposition  rests  have  been  stated  as:  thut  an 
obstruction  is  a  nuisance,  and  no  nuisance  can 
ripen  into  a  right;  that  individuals  may  reasonnbly 
be  held  to  a  limited  period  to  enforce  their  rlKhta 
against  adverse  occupants,  they  baving  interest 
sufficient  to  make  them  vigilant,  while  in  publio 
rights  of  property  each  individual  feels  but  a  si'«rht 
interest  and  will  tolerate  a  manifest  encrouchmeni 
rather  tbao  seek  a  dispute  to  set  it  right:  thut  i>ul>- 
lic  authority  requires  the  preservation  of  publio 
rights,  and  thut  a  municipality  cannot  by  permis- 
sive neglect  invest  an  intruder  with  tltl"  to  a  pub- 
Uc  highway.    Almy  v.  Church,  18  B.  L  170. 
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becomes  to  improve  and  work  the  highways 
and  make  them  fit  for  travel  on  the  lines 
established  by  authority  throughout.  The 
principles  established  in  Reilly  v.  Racine,  51 
Wis.  526.  in  Childs  v.  Nelson,  69  Wis.  125, 
and  in  Witter  v.  Damitz,  81  Wis.  885,  gov- 
em  this  case.  The  circuit  court  properly 
held  that  the  lawful  highway  Is  still  on  the 
section  lines.    There  is  not  any  merit  in  the 


defense.  The  plaintiff  has  been  wronged  a 
long  time  by  being  fenced  off  from  the  high- 
way, and  it  is  time  that  he  should  be  re- 
stored to  the  use  of  it.  On  principles  of 
law  as  well  as  equity  it  should  take  more 
than  five  yeara  for  such  a  wrong  to  grow  into 
a  right. 

The  judgment  of  the  Circuit  Court  ie  c^firmei. 


UNITED  STATES    CIRCUIT  COURT  OF  APPEALS,  SEVENTH  CIRCUIT. 


Julius  WECHSELBERG,    Hff.    in  Err,, 

FLOUR  CITY  NATIONAL  BANE. 

(Oi  Fed.  Sep.  90.) 

1  •  An  objection  of  variaAce  oaonot  be  flrat 
raised  on  appeal  under  Etev.  Stat,  seotlon  2669. 
providlnflT  that  no  variance  ahali  be  deemed  ma- 
terial unless  it  mislead. 

£•  A  person  who  st^na  Artides  of  Ineor- 
poriktion  which  are  filed  for  record  and  re- 
corded may  be  liable  as  a  partner  for  permittioflr 
the  use  of  his  name  as  an  officer  of  the  corpora- 
tion by  other  slfirners  of  the  articles,  who,  with- 
out becoming  leflrally  incorporated,  carry  on 
bnsinew  in  the  assumed  name  of  the  oorporatiOD, 
where  he  has  knowledge  of  such  use  of  his  name, 
or  is  guilty  of  neglifrence  in  not  knowing  it. 

Z*  Persons  doings  business  in  the  name 
of  an  assumed  corporation  after  filing 
articles  of  incorporarion  for  record,  but  before 
aoy  stock  is  subecribed  for  or  any  further  steps 
taken  towards  organization,  even  if  they  are  not 
liable  as  stockholders  by  the  terms  of  the  statute, 
«re  personally  liable  as  partners  under  Wis.  Rev. 
Stat.,  66  1771-1773,  providtng  that  no  corporation 
shall  have  legal  existence  until  such  articles  are 
so  left  for  record,  and  that  In  such  a  corporadoo 
only  persons  holding  stock  shall  be  members 
«nd  that  stockholders  shall  he  personally  liable 
until  one  half  of  the  capital  stock  has  been  sub- 
scribed and  £0  per  cent  thereof  paid. 

CTToods,  Ciroult  Judge,  dteents.) 

(October  27, 1894.) 

ERROR  to  the  Circuit  Court  of  the  Unfted 
States  for  the  Eastern  District  of  Wiscon- 
sin, to  review  a  judgment  in  favor  of  the 
plaintiff,  in  an  action  brought  to  enforce  de 
zendant's  alleged  liability  for  a  debt  of  the 
Northwestern  Collection  Company.    Affirmed, 


Statement  by  Seaman,  District  Judge: 
This  is  an  action  at  law  by  the  Flour  City 
Katimial  Bunk  against  Julius  Wechselberg 
(plaintiff    in    error),  Ernest    8.   Moe,   and 

NoTB.— The  above  case  cannot  be  regarded  as  in 
oonflict  with  those  decisions  that  deny  personal 
llabtlity  of  stockholders  on  account  of  mere  de« 
fects  ur  irregularities  in  bona  fide  attempts  at  m- 
oorporadon.  See  tinte  to  Rutherford  ▼.  Hill  (Or.)  17 
L.  K.  A.  519,  also  the  case  of  Finnegan  v.  Knights 
of  I^bor  Bldg.  Aseo.  (Minn.)  18  L.  B.  A.  778. 

The<]uesrion  of  Ifaibilityof  one  who  signs  articles 
of  inoorpomtion  for  unauthorized  acts  of  others 
In  the  assumed  name  of  inoorp6ration  is  ap- 
parently new  in  this  oasa 

1M  L.  R  A. 


Charles  H.  Williams,  as  defendants  below, 
for  recovery  of  the  amount  due  upon  a  prom- 
issory note  for  $8,000,  dated  September  18, 
1880,  made  by  the  Northwestern  Collection 
Company  to  the  Northwestern  Collection, 
Loan  &  Trust  Association,  and  indorsed  to 
said  bank.  The  alleged  liability  of  the  de- 
fendants below  is  baied  upon  their  acts  in 
the  incorporation  of  the  Northwestern  Col- 
lection Company  as  a  corporation  under  the 
laws  of  Wisconsin,  and  the  transaction  at 
large  of  business  thereunder,  without  having 
capital  paid  in  as  required  by  statute, 
whereby  it  is  asserted  that  they  became  per- 
sonally obligated  to  pay  indebtedness  so  con- 
tracted. The  complaint  a1  leges  facts  to  state 
a  liability  created  by  the  statute  of  Wiscon- 
sin, viz.,  section  1773,  chapter  86,  which  is 
the  act  providing  for  incorporations;  and 
also  charges  that  the  defendants  are  liable 
** personally  and  as  copartners  in  trade  upon 
the  obligations  so  contracted."  Demurrer 
to  the  complaint  was  OTerruled  (45'  Fed. 
Rep.  547) ,  and  the  defendants  answered  sev- 
eral ly.  The  issues  were  tried  before  the 
court  upon  stipulation  waiving  a  Jury,  and 
there  were  findings  of  fact  and  conclusions 
of  law  thereupon  against  all  of  the  defend- 
ants; but  WecHsel  berg  alone  sues  out  a  writ 
of  error. 

The  facts  found,  aside  from  Jurisdictional 
and  formal  matters,  may  be  summarized  as 
follows  (the  portions  to  wliich  exception  is 
taken  being  placed  in  brackets),  viz.  : 

On  April  6,  1888,  the  plaintiff  in  error, 
with  the  other  two  defendants  below,  exe- 
cuted articles  of  incorporation  forming  the 
Northwestern  Collection  Company  of  Mil- 
waukee as  a  corporation  to  do  a  general  col- 
lection and  reporting  business,  with  capital 
stock  fixed  at  $5,000,  divided  into  shares  of 
$25  each.  Tliese  articles  were  duly  filed  and 
recorded  as  required  by  the  statute :  contained 
the  required  provisions,  named  the  general 
officers  to  be  elected  by  and  from  a  board  of 
three  directors,  stated  their  duties,  and  pro- 
vided that  any  person  might  become  a  mem- 
l)er  or  stockholder  bv  subscribing  to  and  be- 
coming the  owner  of  one  share  of  stock,  and, 
further,  that  ''the  corporators  should  com- 
pose the  first  board  of  directors. "  Certificate 
of  incorporation  was  thereupon  issued  by  the 
secretary  of  state,  but  no  further  steps  wert 
taken  by  any  of  the  defendants  to  comply 
with  the  statutory  reauirements,  no  by-laws 
were  adopted,  no  stock  oertiflcatea  isaued  or 
Tirranged  for,  and  no  stock  was  ever  sab- 
scribed  for  or  paid  in  by  the  defendants  or 


See  also  27  L.  R.  A.  854;  30  L.  R.  A.  302. 
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4U17  other  person,   and  the  noncompliance 
was  known  by  each  of  the  defendants.     The 
•defendants  Moe  and  Williams,  assuming  to 
be  president  and  secretary,  respectively,  of 
the  corporation,  immediately  began  to  carry 
on  a  general  collection  business  at  Milwau- 
kee, under  this  corporate  name ;  and  they, 
in  the  course  of  their  said  business,  caused 
to  be  printed  letter  heads  and  business  cards 
with  statement  of  incorporation,  and  their 
names  and   offices  as  aioresaid,   Including 
therein  the  name  of  Julius  Wechselberg  as 
▼ice- president,  all  of  which  were  used  lind 
distributed  during  a  year  and  a  half  of  their 
operations.    The  plaintiff  in  error  '^knew  all 
the  time  that  Moe  and  Williams  were  carry- 
ing on  said  business  in  the  name  of  said  cor- 
poration.**   He  took  no  part  in  the  manage- 
ment [**  bnt  did  not  at  any  time  disavow  his 
oonnection  with  the  said  corporation  as  in- 
•eorpcrator,  officer,  or  stockholder,  nntil  after 
the  commencement  of  this  action"].      He 
never  received  any  profit  or  emolument  from 
it,  and  **the  evidence  does  not  establish  that 
•he  had  actual  knowledge  that  his  name  was 
used  upon  the  letter  heads, "    or  that  he  was 
iield  out  as  an  officer  of  the  company ;  but 
[**  under  the  circumstances,   if  he  did  not 
snow  it,  he  could  have  ascertained  the  fact 
by  merely  slight  attention  to  the  matter,  and 
was  guilty  oinegligence  in  not  knowing  it, 
'faavinuT  become  a  party  to  the  incorporation, 
and  knowing  tiiat  the  business  was  being 
harried  on  in  the  name  of  the  incorporation 
by   the  other  defendants,    and   consenting 
thereto,  when  no  capital  stock  had  been  sub- 
-scribed  or  paid  in  to  his  knowledge  or  in 
fact,  as  he  was  bound  to  know,  he  canoot 
shield  himself  from  liability  by  reason  of 
^is  negligent  ignorance  of  the  use  of  his 
name ;  and  by  uniting  in  the  Incorporation, 
«nd  permitting  and  consenting  to  tne  trans- 
-action  of  business  by  and  in  tiie  name  of  the 
incorporation  without  stock  subscription  or 
payment  of  any  part  of  a  stock  subscription, 
ne  maile  himself  liable  for  all  debts  lawfully 
•contracted  in  the  name  of  the  incorporation"] . 
It  is  further  found  that  the  public  represen- 
tation of  Wechselberg  as  vice- president  of 
this  corporation  was  made   known  to  the 
payee  in  the  note  in  suit  prior  to  the  con- 
tracting of  the  debt  for  which  it  was  given 
in  renewal,  but  is  not  shown  to  have  been 
known  by   plaintiff  below  until  after  the 
maturity  of  the  renewal  note.    Also  that  the 
pnr|K>rted  corporation  made  collections  for 
4LDd  had  active  business  connection  with  the 
■eorporation  named  as  payee  in  said  note,  in 
"Which  drafts  were  frequently  drawn  by  the 
Utter  upon  the  former,  and  accepted  and  dis- 
'Counied  Uirough  plaintiff  bank.    The  note 
in  suit  was  in  renewal  of  one  of  these  drafts 
so  (iiKcounted,    drawn  Beptember  11,  1889, 
^d  is  a  transaction  of  this  purported  corpora- 
tion.   The  corporation  was  wholly  without 
capital  or  resources  out  of  which  to  pay  this 
debt.    Both  the  payee  and  its  assignee  were 
ignorant  of  this  want  of  capital  and  of  non- 
^mpliance  with  any  of  the  statutory  require- 
ments.   The  exceptions  and  assignments  of 
<rror  are  directed  to  the  portions  of  the  find- 
ings fif  fact  which  are  above  quoted  in  brack- 
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ets,  and  to  each  of  the  conclusions  of  law 
and  the  judgment. 

Before  Woods,  Circuit  Judge^  and  Burnt 
and  Seaman,  District  Judges. 

Messrs.  QnarleSf  Spence  Ik  Qaarles» 

for  plaintiff  in  error: 

In  Wisconsin,  a  corporation  Is  created  and 
brought  into  existence  as  a  legal  person  by 
filing  for  record  with  the  register  of  deeds  of 
the  proper  county  articles  of  association  as 
prescribed  by  section  1772,  Wis.  Rev.  Stat. 

"No  corporation  shall,  until  such  articles  be 
so  left  for  record,  have  anv  legsl  existence." 

Earrad  v.  Hamer,  82  Wis.  1«2. 

Section  1773  prohibits,  under  a  penalty,  the 
transaction  of  business  until  a  certain  amount 
of  stock  has  been  subscribed  and  a  given  por- 
tion paid  in.  This  inhibition  does  not  make 
void  the  acts  of  the  corporation;  on  the  con- 
trary, its  conti'scts  are  enforceable  against  it, 
but  a  penalty  is  imposed  upon  the  stockhold- 
ers who  should  have  controlled  the  corpora- 
tion. 

Hid.;  Bvffington  v.  Bardon,  80  Wis.  686. 

The  stockholders  do  not  become  liable  on 
the  contract,  but  are  liable  as  for  a  penalty  be- 
cause of  havinc:  permitted  the  corporation  to 
become  bound  by  the  contract. 

Diversey  v.  Smith,  108  111.  878,  42  Am.  Rep. 
14;  Wfidenger  v.  Spruanee,  101  III.  278. 

Ck)rporator8  exist  before  stockholders  and  do 
not  exist  with  them.  When  stockholders 
come  in  corporators  cease  to  be. 

Chase  v.  Lord,  77  N.  Y.  1. 

The  charter  of  the  corporation  consists  of 
the  articles  of  association  and  the  general  stat- 
utes of  the  state  applicable  to  the  case. 

Cook,  Stock  A  Stockholders,  $  9a;  AhboU 
T.  Omaha  anulting  di  Btf.  Co.  4  Neb.  416. 

The  provisions  contained  in  the  articles  are 
operative  only  in  so  far  as  they  are  authorized 
by  and  in  accordance  with  these  statutes. 

Plaintiff  in  error  is  not  liable  as  stockholder. 

The  statute  in  so  far  as  it  subjects  ihe  stock- 
holder to  any  responsibilitv  for  the  corporate 
debts,  is  in  derogation  of  the  common  law, 
and  depends  solely  on  the  provisions  of  posi- 
tive law.  "It  is  therefore  to  be  construed 
strictly  and  not  extended  beyond  the  limits  to 
which  it  is  plainly  carried  by  such  provisions 
of  statute." 

Gray  v.  Coffin,  0  Cash.  199;  Chase  v.  Lord, 
supra;  Terry  v.  Little,  101  U.  8.  216,  217,  25 
L.  ed.  864,  865^,  Spelling,  Phv.  Corp.  ^  900, 
notes. 

Such  strict  construction  is  particularly  re- 
quired where  the  liability  imposed  is  in  the 
nature  of  a  penalty.    Such  is  the  case  here. 

IHtersey  v.  Smith,  Weidtnger  v.  Spruance, 
and  Chase  y.  Li-rd,  supra;  Cook,  Stock  & 
Stockholders,  2d  ed.  g  214,  and  cases  cited. 

Before  the  plaintiff  in  error  csn  be  held  un- 
der it,  he  must  be  plainly  brought  within  the 
class  of  persons  upon  whom  the  penalty  is  im- 
posed. 

Steel  Y.  Dunne,  65  111.  298. 

Plaintiff  in  error  was  never  a  stockholder. 
No  stock  was  ever  subscribed. 

There  is  but  one  way  in  which  a  man  can 
become  a  stockholder  m  a  corporation  and  thai 
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is  by  the  aBsumptlon  of  a  contract  relation 
with  the  corporation— an  agreement  on  tbe 
one  hand  to  take,  and  on  tbe  other  band  to  is- 
me  stock. 

Taylor,  Priv.  Corp.  §  609  «<  «g.;  ffawley  ▼. 
Upton,  102V,  8.  814-816,  26  L.  ed.  179,  180; 
Green's  Brice,  Ultra  Vires,  p.  127;  Marsh  v. 
Burroughs,  1  Woods,  C.  C.  468;  Clark  v.  Far- 
rington,  11  Wis.  807;  Aihol  Music  EaU  Co. 
T.  Carey,  116  Mass.  478. 

Tbe  doctrine  of  estoppel  Is  often  invoked  on 
this  proposition,  but  when  so  invoked  its  func- 
tion is  only  to  either  supply  or  ubviate  tbe 
necessity  of  proof  of  the  existence  of  this  con- 
tract relation. 

Cook,  Btock  &  Stockholders,  g  62;  Sanger 
T.  Upton,  91  U.  8.  66-64,  28  L.  ed.  220-228; 
Beach.  Priv.  Corp.  §  67<f. 

In  the  case  at  bar  tbe  findinfrs  conclusively 
negative  any  pretense  that  the  plaini  iff  in  error 
ever  in  fact  subscribed  for  stock  or  received 
stock,  or  in  any  way  became  a  stockholder. 

Before  subscription  capital  stock  does  not 
exist  as  a  fact. 

Sturgesv,  Stetson,  1  Biss.  246. 

The  functions  of  the  corporators  are  simply 
to  launch  the  corporation;  they  need  have  no 
pecuniary  interest  in  the  corporation,  and  their 
connection  with  it  may  cease  upon  signing  the 
articles,  and  most  cease  when  one  half  the 
stock  is  subscribed. 

Coyote  Gold  A  Silver  Min,  Co,  v.  RubU,  8  Or. 
886;  Morawetz,  Priv.  Corp.  g  88;  Chase  v. 
Lard,  77  N.  Y.  1. 

There  b  no  liability  as  loint  obligor. 

Having  here  a  corporation  existing,  a  prom- 
issory note  made  in  the  name  of  the  corpora- 
tion becomes  a  corporate  obligation. 

Whitney  v.  Wyman,  101  U.  8.  892, 26  L.  ed. 
1050;  ffarrod  v.  Hamer,  82  Wis.  162. 

If  the  plaintiff  in  error  was  not  a  stock- 
bolder,  then  what  provision  of  law  connects 
him  with  this  contract?  He  has  done  nothing 
to  mislead  the  plaintiff,  and  if  he  had,  this 
would  not  be  a  proper  form  of  action  in  which 
to  charge,  him,  as  in  that  event  he  could  be 
reached  only  in  an  action  for  deceit. 

ScoviUe  V.  Thayer,  105  U.  8.  148-151,  26  L. 
ed.  968-972. 

If  it  could  be  held  that  tbe  note  was  not  the 
obligation  of  the  corporation,  then  it  could 
have  bound  only  those  who  made  it  or  who 
held  themselves  out  as  members  of  the  con- 
cern. 

AbboU  V.  Omaha  SmdHng  d  Btf.  Co,  4  Neb. 
416. 

And  the  corporators  executing  it  could  bind 
only  themselves  and  those  of  their  associates 
who  authorized  it. 

Carmody  v.  Powers,  60  Mich.  26;  Spelling, 
Priv.  Corp.  |  808,  and  cases. 

The  plaintiff  in  error  never  intended  to  bind 
and  never  did  bind  himsdf  as  a  partner  or 
Joint  obliiror. 

FirH  Nai,  Bank  of  Salem  v.  Almy,  117 
Mass.  476;  Fay  v.  yoble,  7  Cusb.  188;  Trow- 
bridgf  v.  Seudder,  11  Cush.  88;  Harrod  v. 
Earner,  supra;  Rutherford  v.  EiU,  17  L.  R. 
A.  549,  22  Or.  218:  Snider^s  Sons  Co.  v.  IVoy, 
11  L.  H.  A.  5 1 5,  91  Ala.  224;  2  Morawetz, 
Priv.  Corp.  g  748. 

Mr.  John  G.  Spoonery  also  for  plaintiff  in 
error: 

26  L.  R.  A. 


When  the  statute  provides  that  director* 
shall  be  elected  by  the  stockholders  it  is  not 
competent  for  the  corporators  organizing  un- 
der the  statute  to  choose  them  in  some  other 
way  and  the  provision  inserted  in  these  arti- 
cles as  to  the  first  board  of  directors,  being  ii^ 
plain  violation  of  the  statute,  is  of  no  effect, 
and  is  to  be  disregarded  as  surplusage. 

Albright  v.  LcfayetU  Bldg,  d  Sav.  Asso.  10^ 
Pa.  421;  Eastern  Pt,  Road  Co,  v.  Vaughan,  14 
N.  Y.  661;  Becket  v.  UnionUnen  Bldg.  db  Loan 
Asso.  88  Pa.  211. 

Not  being  a  partner  in  fact,  there  is  no  lia- 
bility unless  the  defendant  in  error  had  knowl> 
edge  that  be  was  so  held  out,  and  tberefoi^ 

Sve  credit  on  the  strength  of  his  assumed  re- 
ions  to  tbe  business. 

Thompson  v.  First  Nat.  Bank  of  Toledo^ 
111  IT.  8.  529,  28  L.  ed.  607;  PresUm  t.  Foei- 
linger,  24  Fed.  Rep  680. 

Messrs.  Shejpard,  Harin^  4k  Frost  and 
Wilson  4k  vanderlip,  for  defendant  ii» 
error: 

A  corporate  creditor,  seeking  to  enforce  the- 
payment  of  his  debt,  may  ignore  the  existence- 
of  tbe  corporation,  and  may  proceed  against 
the  supposed  stockholders  as  partners,  by  prov- 
ing that  the  prescribed  method  of  becoming 
incorporated  was  not  complied  with  by  the- 
company  in  question. 

Cook,  Stock  &  Stockholders,  %  238,  and 
cases  cited. 

If  the  corporation  was  lawfully  created.  a» 
to  defendant  in  error,  and  all  other  persons  and 
parties  not  members  of  tbe  corporation  the- 
company  was  not  fully  organized,  since  the 
observance  of  a  statutorv  requirement  essential 
to  the  lawful  exercise  of  its  corporate  functions 
was  lacking,  namely,  the  subscription  and  pay- 
ment of  the  requi^te  percentage  of  the  capi- 
tal. 

Fuller y.  Bowe,  67  N.  Y.  28:  A«i»v.  Atkins, 
60  lU.  454;  Eill  v.  Beach,  12  N.  J.  £q.  81;. 
Shfren  v.  MendenhaU,  28  Minn.  92;  OamettY. 
Richardson,  85  Ark.  144. 

The  defendants  must  show  a  legal  incorpora- 
tion, and,  if  they  could  not  show  it,  they 
could  not  escape  liability  on  the  ground  that, 
they,  or  anv  of  them,  did  not  appear  as  sub- 
scribers to  the  capital  stock  of  the  corporation;, 
such  a  course  would  open  the  door  to  great 
fraud  upon  the  public. 

Abbott  V.  Omaha  Smelting  dBtf.  Oo.  4  Neb. 
416. 

Plaintiff  in  error  is  liable  in  this  action  as  %- 
Joint  obligor  or  contractor. 

The  principle  firmly  established  by  the  great 
preponderance,  if  not  the  unquestioned  result 
of  recent  authority,  is  that  where  parties  hold 
themselves  out  as  a  corporation  in  aisregard  of 
the  rights  of  others,  or  conduct  themsel?es- 
fraudulently,  after  a  simulated  compliance  witb 
legal  requirements,  they  incur  an  individual 
liability. 

Spelling,  Priv.  Corp.  g  829;  Morawetz,  Priv. 
Corp.  §  828;  Walton  y.  OUwr,  49  Kan.  107;. 
Kaiser  v.  Lawrence  Sav,  Bank,  66  Iowa,  104» 
41  Am.  Rep.  85;  Farmers  CoOp.  TruU  Co,  v. 
Ftoyd,  12  L.  R.  A.  846,  47  Ohio  St.  626;  Ooltom' 
Ijand  db  Water  Co,  v.  Raynor,  67  Cal.  598;. 
Lawler  v.  Murphy,  8  L.  R.  A.  118,  68  Conn. 
818;  Smit/i  v.  Colorado  F.  Ins.  Oo.  14  Fed« 
Rep.  899;  Johnson  v.  Corser,  84  Minn.   855; 
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Hurt  T.  8alMf/rp,  65  Mo.  810;  Biehardmn  t. 
Pk7<f,  71  Mo.  128. 

Plaintiff  in  error  is  liable  as  for  fraud  and 
false  representaiions. 

Where  persons  knowingly  and  fraudulently 
assume  a  corporate  existence,  or  pretend  to 
have  a  corporate  existence,  they  can  be  held 
liable  as  individuals. 

Gartkfde  Coal  Co,  y.  Mawwell,  22  IVd.  Rep. 
197;  Baspei  T.  NorthueiUm  Mfg,  A  Car  Co.  16 
L.  R.  A.  470.  48  Minn.  174;  Schley  y.  Dixon, 
24  Ga.  278,  71  Am.  Dec.  121;  Bartholomew  ▼. 
Btntley,  15  Ohio,  659,  46  Am.  Dec.  696,  1 
Ohio  St.  87;  Voie  y.  Grant,  15  Mass.  619. 

Personal  knowledge  of  the  facts  is  not  essen- 
tia], where  one  deals  with  individuals  or  with 
a  supposed  corporation  either  to  insist  upon 
liability  for  fraud,  or  to  enforce  an  estoppel. 

EaPm  y.  AspinwaU,  19  N.  Y.  119:  Pierce  y. 
Bryant,  6  Alien,  91 ;  Lancaster  y.  Ohoate,  Id. 
680;  Sanger  y.  Upton,  91  (J.  8.  66,  28  L.  ed. 
220:  Adderly  y.  Storm,  6  HOI.  624:  Pullman 
y.  Upton,  96  U.  8.  828, 24  L.  ed.  818:  Breitung 
y.  lAJidaver,  87  Mich.  217;  Thompion  y.  Ileno 
6av.  Bank,  19  Ney.  108. 

Plain  1  iff  in  error  was  a  stockholder  In  fact 
in  the  Kortbwestem  Colleciion  Company;  if 
not  he  is  estopped  from  denyine  it. 

Pdtterton  y.  WyomUsing  i^g.  Co.  40  Pa. 
117. 

Where  an  association  of  persons  have  com- 
plied wiib  the  proyisions  of  the  law  necessary  to 
constituie  them  a  corporation  and  have  fixed 
the  amount  of  the  capital  stock,  but  have  not 
divided  it,  and  in  this  situation  contract  debts, 
the  iDdividuai  members  are  jointly  and  sever- 
allv  liable  for  such  debts. 

Thompson,  Liability  of  Stockholders,  f^  6: 
Horawetz  IMv.  Ck>rp.  g  1,  also  g  88;  BaxDU 
y.  Anglo  Si  iron  Petroleum  Co,  101  Mass.  885, 
111  Mhss.  200;  Portals.  Ehnmens,  L.  R.  I C.  P. 
Biv.  664;  Southerland,  Stat  Const  §§  219, 
416. 

The  object  of  the  statute  seems  to  be  to  pre- 
vent fictitious  and  fraudulent  corporations 
from  extorting  money  from  confiding  stock- 
holders and  obtaioiog  credit  when  they  have 
DO  bests  or  capital  to  do  business  upon  and  no 
re80UT'*e»  to  nieei  their  liabilities. 

Apvil  Min.  Co,  y.  Sfisrman,  4  L.  R  A.  282. 
74Wis.  226. 

Staiufes  of  this  description  are  not  to  be  con- 
strued technically. 

Ncrf^Uc  y.  American  Steam  Oa$  Co,  108 
HsHs.  160:  LevaiB  y.  Ford,  67  Ala.  148. 

Any  person  who  appears  to  be  a  shareholder 
is  liable  as  a  shareholder  to  creditors. 

Taylor,  Priv.  Corp.  $  748;  Patterson  y. 
Wyomiising  Mfg,  Co,  40  Pa.  117:  2  Herman, 
Estoppel,  p.  12$9:  Slocum  y.  Providence  Steam 
^GmPive  Co,  10  R.  I.  112. 

It  baa  been  variously  held  t  hat  one  is  estopped 
to  deny  that  one  is  a  stoclc holder: 

1.  By  causing  or  allowing  stock  to  be  regis- 
tered in  one's  name. 

Pullman  r,  Upton,  96  U.  8.  828,  24  L.  ed. 
818;  Qermania  ^at.  Rank  of  New  Orleane  v. 
Cute,  99  U.  8.  628,  25  L.  ed.  448. 

2.  By  paying  a  call,  although  not  a  sub- 
scriber. 

Boggs  y.  OlcoU,  40  U1.  808;  Qriewold  y.  Selig- 
man,  72  Mo.  1  lO. 
8.  By  representing  one's  self  to  be  owner  of 
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shares  and  requesting  that  one  be  registered  a» 
such,  although  registry  be  not  made,  nor  any 
transfer  of  stock 

Cheltenham  d  G,  W.  Union  B.  Co,  y.  Daniel, 
2  Ene.  Ry.  &  Canal  Cas.  728. 

4.  By  voting  on  stock  transferred  to  one  as- 
collateral  security,  notwithstanding  a  statute 
providing  that  a  pfedgeor  of  stock  shall  not  be 
indiyidually  liable  thereon. 

Qriewold  v.  Seligman,  supra. 

6.  When  a  subscriber  to  a  stock  corporation* 
de  facto,  but  not  dejure, 

Slocum  y.  Providence  Steam  dt  Gas  Pipe  Co, 
supra;  Eaton  y.  AspinwaU,  19  N.  T.  \Z^, 

6.  When  sued  upon  a  subscription  to  stock 
in  a  corporation  not  properly  incorporated. 

Chubb  y.  Upton,  95  U.  8.  665,  24  L.  ed.  528. 

7.  When  sued  upon  a  sut>scription  procureit* 
by  false  representations. 

Upton  V.  Tribilcock,  91  U.  S.  45,  tt  L.  edl 
208. 

8.  By  accepting  a  certificate  of  stock  issued^ 
to  one  without  subscription. 

Benseelaer  A  W,  PI.  Boad  Co,  T.  Wetsel,  2% 
Barb.  56. 

9.  By  receiving  a  dividend  upon  a  stock  not 
subscribed  for 

Sanger  v.  Upton,  91  U.  S.  66,  28  L.  ed.  220. 

10.  If  a  subscriber,  although  no  certificate- 
has  been  issued. 

Wherler  v.  Millar,  90  N.  Y.  858. 

11.  By  appearing  as  a  director,  trustee,  or 
other  officer,  where  the  charter  or  a  statute  re- 
quires that  such  officer  be  a  stockholder  evex^ 
where  no  subscription  is  made  by,  or  any  slock 
issued  or  allotted  lo,  such  officer. 

Jscek^s  Caee,  L.  R.  6  Ch.  469:  Be  Disderi, 
L.  R  11  Eq.  242;  Curri^e  Caee,  8DeG.  J.  &  8. 
367;  McBoee  y.  Wheeler,  45  Pa.  82;  Bartcar^s 
Case,  L.  R.  18  £q.  80;  Bigelow,  Estoppel.  568; 
Providence  Steam-Engine  Go.  y.  Huliard,  101 
U.  8.  188-193,  25  L7  ed.  786-788;  Kincai^S' 
Case,  L.  R.  11  Eq.  Rep.  192;  Forhett  Caee,  L. 
R.  19  Eq.  858;  Stephenson'e  Caee,  45  L.  J.  Ch. 
488;  Bank  of  St,  Mary'e  y.  St.  John,  25  Ala. 
566. 

It  is  said  that  up  to  the  time  of  the  suspen* 
sion  of  the  bank  Winter  held  himself  out  ta 
the  world  as  its  president,  and  acted  as  such;  he 
cannot  now  deny  that  character,  nor  aver  in  a* 
controversy  with  one  who  has  dealt  with  that 
institution  while  he  acted  as  such,  that  he  waa^ 
not  qualified  to  hold  that  office. 

Fowler'e  Caee,  L.  R.  14  Eq.  Rep.  816;  DoubU- 
day  V.  Muekett,  7  Bing.  110;  EUie  v.  Schmoeck, 
5  Bing.  521;  Miller*e  Case,  L.  R.  8  Ch.  Div. 
661;  Be  Bilton  BoUl  Co.  luB.  9  Ir.  Rep.  888; 
Be  Dublin  <ft  M.  Junction  R  Co,  11  Ir.  Eq. 
Rep.  294;  O^Brien'e  Case,  Id.  422;  North  S 
Soutft  Woolwich  Subway  Co,  y.  Pym,  89  L.  T. 
N.  8.  846;  Re  Esparto  Trading  Co.  L.  R.  12 
Ch.  Div.  191;  Portal  y.  Emmene,  L.  R.  1  C.  P. 
Diy.  201,  on  appeal.  Id.  664;  Eoepes  y.  North- 
western Mfg,  d  Car  Co,  15  L.  R.  A.  470,  48 
Minn.  174. 


Dietriet  Judge,    delivered  the 
opinion  of  the  court : 

The  plaintiff  in  error  was  held  by  the  cir- 
cuit court  to  be  jointly  liable  with  the  other 
defendants  below  for  the  indebtedness  con- 
tracted by  their  assumed  corporation,   the 
North  western  Collection  Company,  in  the- 
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ibsence  of  any  capital  stock.  This  liability 
was  based  upon  the  facts  found  in  his  rela- 
tion and  conduct  as  a  corporator,  and  the 
souTt  did  not  undertake  to  determine  at  the 
trial  whether  it  arose  under  the  statute  or  at 
common  law.  Corporations  are  entirely  the 
creatures  of  statute,  and,  when  duly  formed, 
one  of  their  chief  characteristics,  distinguish- 
ing them  from  partnerships  and  other  joint 
ventures,  is  the  exemption  of  the  individual 
associates  from  liability  for  the  corporate 
obligations,  except  as  the  enabling  act  may 
impose  liability.  This  immunity,  which  is 
«n  important  advantage  of  membership,  can 
only  be  secured  by  compliance  with  the  stat- 
utory requirements  for  incorporation.  In 
the  case  of  corporations  organized  for  a  pur- 
pose and  under  a  law  requiring  capital  stock, 
the  capital  becomes  a  fund  to  which  creditors 
must  look  for  satisfaction  of  debts.  It  is  a 
substitute  for  individual  liability,  and  con- 
stitutes a  trust  fund  for  the  benefit  of  cred- 
itors. Upton  V.  TriHleock,  91  U.  8.  45,  23 
L.  ed.  208 ;  AdUr  v.  Milwaukee  Patent  BHck 
Mfg,  Oo,  18  Wis.  57;  1  Beach,  Priv.  Corp. 
$  116.  Capital  stock  is,  therefore,  the  vital 
requirement  of  every  business  corporation, 
and  its  actual  existence  is  usually  plac^  by 
enabling  statutes  as  a  condition  precedent  to 
corporate  existence.  It  is  found  and  conceded 
in  this  case  that  there  was  no  capital  stock 
in  fact,  and  no  capital  paid  in  or  subscribed  ; 
that  the  articles  of  Incorporation  which  were 
•entered  into  by  the  plaintiff  In  error  with 
the  other  defendants  below  prescribed  $5,000 ; 
that  these  articles  were  duly  executed  by  the 
three  parties,  and  duly  filed  and  recorded ; 
that  without  capital,  and  without  the  actual 
taking  of  any  further  steps  towards  organiza- 
tion, business  was  opened  by  Moe  snd  Will- 
iams as  actors,  in  the  name  of  the  assumed 
^corporation;  that  this  vwas  known  to  the 
plaintiff  in  error,  but  he  did  not  take  part 
in  their  operations,  or  receive  any  profit  or 
'emolument;  that  printed  matter  was  used 
and  distributed,  wherein  the  plaintiff  in  er- 
ror was  named  as  vice-president,  and,  while 
**the  evidence  does  not  establish  that  he  had 
actual  knowledge"  of  this  use  of  his  name, 
it  is  found  that  ** under  the  circumstances, 
if  be  did  not  know  it,  he  could  have  ascer- 
tained the  fact  by  merelv  slight  attention  to 
the  matter,  and  was  guilty  of  nci?ligence  in 
not  knowing  it."  Furthermore,  it  is  recited 
in  the  articles  which  were  entered  into  that 
^the  corporators  should  compose  the  first 
board  of  directors;"  and,  although  such  a 
provision  would  not  control  an  organization 
effected  by  stockholders,  who  are  empowered 
by  the  statute  to  elect  directors,  it  may  be 
considered  as  a  fact  tending  to  show  inten- 
tion or  knowledge.  The  debt  in  question 
was  incurred  in  the  business  so  carried  on, 
and  in  the  line  apparently  contemplated  by 
the  articles. 

Tlie  statute  which  authorizes  incorporation 
for  the  purposes  stated  in  these  articles  is 
chapter  86.  title  19,  of  the  Revised  Statutes 
of  Wisconsin,  contained,  with  amendments, 
in  1  Sanborn  &  Berryman's  Annotated  Statutes, 
chapter  86.  Section  1771  provides  tliat  **  three 
•or  more  adult  persons,  residents  of  this  state, 
may  form  a  corporation  in  the  manner  pro- 
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vided  in  this  chapter,*  for  objects  them 
named.  Section  1772  provides:  **In  order 
to  form  such  a  corporation,  the  persons  de- 
siring so  to  do  sliall  make,  sign,  and  acknowl- 
edge written  articles,"  witi  declarations  of 

(1)  purpose,  (2)  name  and  location,  (8)  capi- 
tal stock,  if  any,  and  numlier  and  amount  of 
shares  thereof,  (4)  designation  of  general 
officers  and  number  of  directors,  (5)  duties 
of  officers,  (6)  conditions  of  memljership, 
and  (7)  ''such  other  provisions  or  articles, 
if  anv,  not  inconsistent  with  law,  as  they 
may  deem  proper. "  The  section  further  pro- 
vides: The  original  articles,  or  a  verified 
copy,  must  be  filed  for  record  with  the  reg- 
ister of  deeds  of  the  county,  ''and  no  corpo- 
ration shall,  until  such  articles  be  so  left 
for  record,  have  legal  existence."  It  also 
declares  that  ''in  stock  corporation,  persons 
holding  stock,  according  to  the  regulations 
of  the  corporation,  and  they  only,  sliall  be 
members."  A  verified  copy  of  the  articles 
must  also  be  filed  with  the  secretary  of  state, 
or  penalty  is  incurred.  There  was  in  this 
case  formal  compliance  with  the  foregoing 
requirements,  but  entire  failure  to  complete 
incorporation  under  the  sncceeding  section. 
B^  section  1778  it  is  prescribed  that  until 
directors  are  elected  the  signers  of  the  arti- 
cles shall  "have  direction  of  the  affairs  of 
the  corporation,  and  make  such  rules  as  may 
be  necessary  for  perfecting  its  organization, 
accepting  members  or  regulating  the  sub- 
scription to  the  capital  stock ;"  that  in  stock 
corporations  the  first  meeting  may  be  held 
when  half  the  capital  stock  is  subscribed, 
and  may  be  callea  by  any  two  of  the  signers 
of  the  articles,  upon  certain  notice,  or  be 
held  without  notice  when  all  subscribers  for 
stock  are  present.  It  then  further  provides : 
"  No  such  corporation  shall  transact  business 
with  any  other  than  its  members,  until  st 
least  one  half  of  its  capital  shall  have  been 
duly  subscribed,  and  at  least  twenty  per 
centum  thereof  actually  paid  in ;  and  if  any 
obligation  shall  be  contracted  in  violation 
hereof,  the  corporation  offending  shall  hafe 
no  right  of  action  thereon ;  but  the  stock- 
holders then  existing  of  such  corporation 
shall  be  personally  liable  upon  the  same." 
Section  1775  declares:  "Every  such  corpo- 
ration, when  so  organized,  shall  be  a  body 
corporate,"  and  have  "the  powers  of  a  cor* 
poration  conferred  by  these  statutes. "  etc. 

The  question  of  common-law  liability  pre- 
sents itself  at  the  threshold  of  this  inquiry, 
whether  considered  as  a  primary  ground  or 
for  the  purpose  of  interpreting  the  statute. 
As  a  primary  ground,  the  plaintiff  in  error 
contends  that  it  must  be  excluded  here  for 
two  reasons :  (1)  Because  the  complaint  is 
manifestlv  based  upon  the  statute,  and  in- 
tends a  charge  of  statutory  liability;  and 

(2)  because  were  is  a  finding  by  t£o  trial 
court  of  the  existence  of  incorporation.  It 
is  sufficient  answer  to  the  first  objection  that 
it  is  raised  here  in  the  first  instance ;  that  the 
evidence  was  all  received  without  exception 
for  variance,  and  the  facts  are  clearly  estab- 
lished by  the  findings.  Under  the  rule  stated 
in  Waaateh  Min,  Oo,  v.  OrtBcent  Min.  Oo„ 
148  U.  S.  298,  87  L.  ed.  454,  approving  the 
rule  pronounced  under  the  New  Toric  Code 
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of  Procedure  in  Tyng  y.  Commeraiai  Wars- 
^ause  Cb.,  58  N.  Y.  808,  the  objection  eannot 
now  staod  ^'to  shut  out  from  consideration 
the  case  as  proved."  In  Wisconsin,  section 
1)6G9,  Key.  Stat.,  provides  that  *'no  variance 
between  the  allegation  in  a  pleading  and  the 
proofs  shall  be  deemed  material  unless  it 
shall  actually  mislead,"  and  the  decisions 
under  it,  in  accord  with  the  doctrine  above 
•stated,  hold  that  "the  variance  may  be 
wholly  disregarded,"  and  that  ''the  plead- 
ings may  at  any  time  be  amended  to  conform 
with  the  issues  really  tried,"  or  will  be  re- 
tfarded  on  appeal  as  so  amended.  Sutler  v. 
Ijhicago  AN.  W.  R.  Co.  49  Wis.  600.  With 
reference  to  the  force  of  the  finding,  all  of 
the  facts  are  clearly  stated,  and  it  remains 
for  the  court  of  review  to  determine  their 
legal  effect.  An  expression  of  opinion  b^ 
the  trial  court  has  suggestive  value,  but  is 
not  conclusive,  where  the  facts  are  undis- 

f»uted.  The  case  is  therefore  open  for  any 
iahility  which  may  result  from  the  facts 
established,  and  the  only  question  on  the 
writ  of  error  is,  Do  the  facts  found  support 
the  judgment 7 

By  the  common  law  there  was  no  individ- 
ual liability  of  the  members  of  a  corporation 
for  corporate  debts,  beyond  the  enforcement 
«f  tlieir  agieed  contributions  to  the  capital 
«tock.  Terry  v.  LiitU,  101  U.  8.  216.  25  L. 
ed.  864;  United  States  y.  Knox,  102  U.  8. 
422,  26  L.  ed.  216;  1  Beach,  Priv.  Ck>rp. 
§  143.  Therefore,  if  complete  corporate  ex- 
istence was  obtained  and  perfected  by  the 
«ct  of  filing  the  articles  of  association,  with- 
out compliance  with  any  of  the  requirements 
4>f  section  1778,  the  associates  are  not  subject 
io  conminn-  law  1  iabi  1  i  ty.  On  the  other  hand, 
it  is  well  settled  that  an  attempted  or  pre- 
tended inrorporation,  not  perfected  as  the 
enabling  act  requires,  does  not  confer  this 
immunity,  and  all  who  are  parties  to  the 
simulated  corporation  as  associates  or  share - 
faoltlers  are  held  liable  at  common  law  for 
^ebts  contracted  under  the  corporate  guise. 
While  the  courts  have  diiferea  in  naming 
^is  liability, — whether  in  the  nature  of  co- 
partners or  resting  **  upon  the  ordinary  princi- 
ples of  contract  and  agency"  or  upon  fraud, — 
they  a^ree  in  holding  liable  in  some  form  all 
who  are  engnged  in  the  defective  corporate 
<ntei  prise.  Fuller  y.  Rowe,  57  N.  Ir.  28; 
PettUv.  Atkins,  60  111.  454;  SiU  v.  Beach, 
12  N.  J.  £q.  81 ;  Coleman  y.  Coleman,  78 
Ind.  844;  Ahhott  v.  Omaha  Smelting  dt  Btf. 
Co.  4  Xeb.  416;  Kaieer  y.  Lawrence  Sae, 
Bank,  56  Iowa,  104.  41  Am.  Rep.  85 ;  Latnler 
-Y.  Murphy,  58  Conn.  818.  8  L.  R.  A.  IIB; 
JoJtn»m  V.  Corner,  84  Minn.  856;  Httepee  v. 
Iforthveitem  Mfg.  dt  Car  Co.  48  Minn.  174. 
15  L.  R.  A.  470.  This  statute  does  not,  in 
terms,  declare  that  compliance  with  section 
1773  sIihII  be  a  condition  precedent  to  cor- 
porate exist4*nce.  If  there  were  a  decision  by 
"the  supreme  court  of  Wisconsin  construing 
the  statute  with  reference  to  the  time  or  event 
in  the  proceeding  npon  which  incorporation 
is  perfected,  that  construction  would  he  con- 
trolling; but  the  only  case  called  to  our  at- 
ieniiou  in  that  view  \A  Harrod  y.  Ilamer,  89 
Wit.  162.    That  arose  onder  a  previous  act 

(Bey.  Stat.  1858,  chap.  78),  which  diflers 
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essentially  from  the  instant  statute  In  ite 
method  of  incorporation,  and  in  the  status 
of  the  incorporators  (who  are  thereby  con- 
stituted stockholders),  and  therefore  is  not 
applicable  here.  The  statute  must  be  con- 
siaered  in  its  entirety  to  ascertain  its  mean- 
ing and  that  exposition  ought  to  be  adopted, 
as  stated  by  Mr.  Juitiee  Story  in  Minor  v. 
Mechanics  Bank  of  Alexandria,  26  U.  8.  1 
Pet.  46,  7  L.  ed.  47,  "which  carries  into 
effect  the  true  intent  and  object  of  the  legis- 
lature in  the  enactment."  The  purpose  is 
clear  that  corporate  being  shall  be  dated  from 
and  conferred  through  the  act  of  filing  the 
executed  articles  of  incorporation  for  record 
as  one  of  the  conditions  precedent;  but, 
while  the  statute  refers  to  it  as  a  corporation 
at  that  stage,  a  limitation  is  added  that  it 
shall  not  exercise  corporate  functions,  viz., 
''the  transaction  of  business  with  any  others 
than  its  members."  until  it  shall  have  pro- 
vided capital  stock  in  conformity  with  sec- 
tion 1778.  Such  is  the  view  recognized  in 
Anvil  Min.  Co.  y.  Slierman,  74  Wis.  226,  4 
L.  R.  A.  282,  where  it  is  said  that  this 
statute  ** provides  for  the  preliminary  or- 

franization  of  the  corporation,  and  then  lim- 
ts  its  power  to  enter  upon  its  general  busi- 
ness, "  by  section  1778.  The  corporation  has 
obtained  the  right  to  exist,  but  can  only  be 
said  to  have  existence  in  a  qualified  sense, 
for  it  is  not  possessed  of  the  attributes  or 
privile^res  of  perfected  incorporation;  and 
section  1775,  which  declares  these  powers 
and  privileges,  yests  them  only  when  organ- 
ized as  required  by  the  preceding  sections. 
A  quotation  from  the  brief  of  one  of  the 
learned  counsel  for  the  plaintiff  in  error 
(arguing  against  liability  as  a  stockholder) 
well  defines  this  embryonic  status,  and  is 
adopted  here.  It  reads  (including  italics) 
as  follows:  ''The  truth  Is  that  no  corpora' 
Hon  was  formed  except  in  a  very  limited 
and  qualified  sense.  It  is  true  the  statute 
uses  the  word  *  corporation.  *  It  is,  however, 
a  bare,  lesal  entity,  which  through  or^ani^ 
tion  may  become  a  corporation,  having  mem- 
ben,  and  capable  of  transacting  business. 
.  .  .  It  may  be  likened  to  the  hull  of  a 
ship,  without  rudder  or  masts  or  gearings." 
The  public  are  authorized  to  treat  it  as  a 
corporation  from  the  recording  of  the  articles, 
and  may  look  to  the  recorded  articles  for  its 
purposes  and  objects.  Compliance  with  sec- 
tion 1778  is  imposed  upon  the  corporators  in 
the  first  instance,  and  when  they  have  pro- 
vided for  stockholders  the  duty  devolves  upon 
the  latter,  whose  action  is  matter  only  of 
corporate  record,  and  not  of  general  public 
record.  Until  that  provision  of  capital  is 
furnished  as  a  fund  to  take  the  place  of  per- 
sonal liability,  the  intention  is  apparent  to 
withhold  the  special  privilege  of  complete 
incorporation  which  exempts  the  members 
from  such  liability.  The  inhibition  is,  in 
effect,  against  any  transactions  except  such 
as  tend  to  organization, — i.  e.  perfecting  in- 
corporation,— and  the  purpose  is  to  protect 
those  who  may  be  imposed  upon  by  premature 
assumption  of  corporate  functions,  and  not 
to  save  the  corporation  or  its  projectors  from 
just  liability.  AntU  Min.  Co.  v.  Sherman, 
supra.    This  is  not  like  the  technical  require- 


476 


UmTED  StATBB  CmCUIT  COUBT  of  AFFBALa 


Oct-,. 


men!  placed  by  a  Michigan  statute  upon  the 
ofiQcers  to  file  their  articles  of  association  in 
a  certain  place, — simply  forbidding  business 
until  compliance,  without  declaring  any 
effect  for  noncompliance,— of  which  it  was 
held  in  Whitney  v.    Wyman,  101  U.  8.  892, 

25  L.  ed.  1050,  that  the  provision  was  not 
made  a  condition  precedent  to  incorporation ; 
and  it  is  not  like  the  technical  requirement 
found  in  the  former  Wisconsin  statute  that 
the  officers  should  file  a  cerliticate  of  incor- 
poration before  transacting  business,  held  in 
Marrod  v.  Hamer,  $upra,  not  a  condition  pre- 
cedent ;  but  the  demand  here  is  of  the  very 
essence  of  incorporation, — that  there  shall  be 
capital  stock  and  stockholders.  A  corpora- 
tion cannot  come  into  existence  without 
members,  and  stockholders  are  the  only  mem- 
bers of  a  stock  corporation. 

In  the  light  of  the  evident  purposes  of  this 
enactment  and  of  these  distinctions,  and  con- 
sidering that  the  requirements  imposed  by 
section  1778  are  of  the  essence  of  corporate 
organization,  and  are  followed  by  the  de- 
clu-ation,  in  section  1775,  of  complete  in- 
corporation ''when  so  organized,"  we  are  of 
the  opinion  that  it  was  the  legislative  intent 
that  full  effect  as  a  corporation  should  not 
obtain  until  compliance,  and  that  the  com- 
mon-law liability  is  preserved  up  to  that 
event.  While  section  1773  provides  that 
any  obligations  contracted  before  compliance 
shall  not  give  a  right  of  action  to  the  corpo- 
ration, "but  the  stockholders  then  existing" 
shall  1)6  oersonally  liable,  this  imposition 
is  not  in  aerogation  of  the  common  law,  but 
is  rather  declaratory  of  or  supplements  it. 
Bven  as  a  statutory  liability,  it  may  be  re- 
maiked  in  passing  that  this  is  not  penal  in 
its  nature,  and  does  not  call  for  the  strict 
construction  which  is  claimed  in  another 
branch  of  the  argument  for  the  plaintiff  in 
error,  but  it  is  one  of  contract,  which  the 
members  take  upon  themselves  in  forming  a 
corporation,  and  is  primary  and  absolute. 
Fiash  V.  Conn,  109  \K  B.  871,  27  L.  ed.  966 ; 
Ooleman  y.  Wfiiie,  14  Wis.  700,  80  Am.  Dec. 
797 ;  Day  v.  Vinson,  78  Wis.  198,  10  L.  R. 
A.  205.  For  the  consideration  here  the  stat- 
ute must  be  taken  in  its  entirety,  as  an  en- 
actment granting  privileges.  When  privi- 
lege is  asserted  under  it,  the  interpretation 
of  the  statutorv  prereoui sites  should  be  rea- 
sonable, and  the  legislative  intent  should  be 
given  effect,  and  not  thwarted. 

So  construed,  the  parties  who  entered  into 
the  assumed  corporate  undertaking  will  be 
held  to  liability  for  obligations  which  have 
been  incurred  under  that  assumption.  Is  the 
plaintiff  in  error  within  that  rule?  He  exe- 
cuted the  agreement  or  articles  by  which  lie 
engaged  with  the  other  defendants  ''to  form 
a  corporation"  which  should  have  a  capital 
stock  of  $5,000.  He  was  party  to  every  step 
which  was  taken  under  the  statute.  With- 
out his  participation  (or  some  third  party), 
even  the  semblance  of  corporate  existence 
could  not  have  been  obtainea  for  the  venture. 
This  act,  followed  by  the  filing  of  the  in- 
strument, was  a  solemn  acceptance,  by  the 
parties  jointly,  of  the  privileges  of  incorpo- 
ration. In  the  argument  for  plaintiff  in  error 
it  is  insisted  that  these  corporators  are  merely 
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nominal  parties,  and  should  not  be  regarded- 
as  contractors  in  any  sense ;  that  it  has  be- 
come common  practice  to  take,  for  the  ti  mo- 
being,  any  persons  who  may  be  convenient- 
for  the  purpose,  leaving  the  real  projectors^ 
to  come  in  wil^  the  subscription  for  stock. 
Such  view  or  practice  is  entirely  foreign  to- 
the  manifest  intent  of  the  statute,  as  the  or- 
ganization is  placed  entirely  within  control 
of  the  signers,  and  without  their  action  to 
that  end  strangers  cannot  obtain  admission 
as  stockholders.    They  occupy  a  contract  re- 
lation.   It  is  true  that  that  relation  is  ab- 
solved, or  a  new  one  formed,  when  organiza- 
tion is  effected ;  that  the  office  of  corporator- 
disappears  when  that  of  stockholder  is  take& 
on.    It  is  also  true  that  there  may   be  tat 
abandonment  of  the  venture  without  any  lia- 
bility resting  upon  the  corporators,  but  upo&. 
the  condition  imposed  by  the  common  law 
that  no  obligation  shall  nave  been  incurred, 
in  the  name  of  that  relation,  viz.  by  **  assum- 
ing to  act  in  corporate  capacity."    FuUer  t. 
Bi&we,  67  N.  T.  28.     Had  these  articles  read 
that  the  signers  agreed  to  form  a  partnership- 
with  $5,000  capital,  instead  of  a  corporation, 
there  would  have  been  no  doubt  of  joint  lia- 
bility for  contracts  entered  into  by  either  in 
the  copartnership  name  and  within  its  scope. 
The  agreement  here  is  to  form  a  corporation, 
with  capital  stock  of  $5,000.     It  is  made  a 
public  record  as  the  statute  requires.     So- 
lar as  the  public  is  concerned,  this  record  is- 
the  only  evidence  of  incorporation   which 
comes  to  notice.      The  corporate  capacity 
there  promised  was  forthwith  assumed,  aa^ 
the  plaintiff  in  error  well  knew ;  and  he  can- 
not be  heard  to  evade  liability  upon  the  plea 
that  tiiey  failed  to  put  in  the  capital  and 

Perfect  organization.  MeEnsey.  WfveeUr,  4^- 
*a.  40.  In  behalf  of  the  plaintiff  in  error 
it  is  the  contention  that  he  is  not  liable,  be- 
cause he  did  not  participate  in  the  business- 
which  was  undertaken,  and  it  is  not  found 
that  he  had  actual  knowledge  of  the  use  of 
his  name  as  an  officer.  But  it  is  found  that 
"  under  the  circumstances,  if  he  did  not  know 
it,  he  could  have  ascertained  the  fact  by 
merely  slight  attention  to  the  matter,  and 
was  guilty  of  negligence  in  not  knowing  it " 
This  imputes  knowledge.  If  he  remained 
ignorant  of  the  use  of  his  name  in  the  face 
of  such  circumstances, — where  he  had  given 
its  use  for  the  inception  of  the  enterprise,  and 
where  slight  attention  would  have  brought, 
him  knowledge, — he  is  chargeable  with  no- 
tice. The  culpable  negligence  bars  the  ex- 
cuse of  ignorance. 

Upon  this  record  all  of  the  signers  of  the 
articles  of  incorporation  have  made  them- 
selves parties  to  the  assumption  of  corporate 
flowers,  and  they  are  jointly  bound  for  the 
ndebtcdness  whidi  was  therein  contrncted. 
Their  liability  is  of  the  same  nature  which 
would  be  imposed  if  the  original  plan  had 
been  to  form  a  partnership.     Cook,  Stock  &- 
Stockholders,  S  ^85.     The  agreement  which 
gave  color  to  the  assumed  corporate  action  is 
tlio  foundation.     The  reason  for  holding  the- 
liability  is  well  stated  in  FredendnU  v.  Tay- 
lf*r,  26  Wis.  286,  as  springing  ''from  the  fact, 
that  there  was  no  responsible  body  or  corpo- 
ration behind  them."    Having  no  principaU. 
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tbey  bound  themselyes  individaally.  LewU 
T.  TttUm,  64  Iowa,  220,  52  Am.  Rep.  486, 
is  to  the  same  effect- 
It  is  not  essential  that  parties  dealing  with 
the  assumed  corporation  should  have  acted 
with  knowledge  or  upon  the  faith  of  his  re- 
lations. The  rule  stated  in  Tkomp9tm  y. 
Fir9i  Nat.  Bank  cf  Toledo,  111  U.  8.  529.  28 
L.  ed.  607,  Is  not  applicable.  Tliere  it  was 
■sought  to  recover  upon  a  copartnership  debt 
from  one  who  was  not  a  partner  in  fact,  but 
had  been  held  out  as  such,  without  credit 
being  given  on  the  faith  or  with  knowledge 
•of  such  holding  out.  Recovery  was  denied, 
because  there  was  no  contract  relation,  and 
no  ground  for  estoppel.  In  the  case  at  bar 
there  is  primary  contract  liability,  and  it  is 
not  dependent  upon  the  knowledge  or  under- 
standing of  those  dealing  with  the  purported 
corporation.  i\^/man  v.  ITjot^n,  96  U.  S.  828, 
24  L.  ed.  818,  citing  Adderlv  ▼.  8t(yrm,  6  Hill. 
624 ;  Pieree  v.  Bryant,  6  Allen,  91.  In  view 
of  this  determination  of  liability  at  common 
law,  we  are  of  opinion  that  judgment  was 
properly  entered  against  the  plaintiff  io 
error;  and  it  is  unnecessary  to  consider  the 
•question  of  statutory  liability,  which  is  well 
presented  in  the  briefs  and  oral  arguments. 
ThejudgmmU  will  be  afflrmed. 

Wiiods,  Circuit  Judge,  dissenting  -. 

In  considering  whether  a  speciaf  finding 
<if  facts  sustains  a  Judgment  it  is  to  be  re- 
membered that  all  matters  In  respect  to  which 
the  findine  is  silent  are  to  be  regarded  as  if 
expressly  found  against  the  party  upon  whom 
was  the  burden  of  proof.  Of  the  two  theories 
4ulvanced  in  support  of  the  judgment  here 
in  question,  that  of  statutory  liability  was 
■mainly  relied  upon  at  the  argument,  and  ap- 
parently when  the  declaration  was  drawn, 
lo  support  of  that  view  it  was  insisted  upon 
the  authority  of  Baaea  v.  Anglo- Saxofi  Pe- 
trolewn  Co.,  101  Mass.  885,  that  until  the 
shares  of  stock  had  been  talsen  by  individ- 
uals, the  incorporators  of  the  company  were 
the  holders  in  common  of  the  entire  capital 
stock,  and,  not  having  paid  in  the  required 
20  per  centum  thereof,  were  personally  li- 
able, under  the  statute,  upon  the  corporate 
<»ntract8.  There  is,  however,  an  essential 
-difference  between  the  statute  of  Massachu- 
setts, under  which  that  decision  was  made, 
and  the  statute  of  Wisconsin,  with  which 
we  are  now  concerned.  Under  the  latter 
there  are  two  distinct  stages  in  the  process 
4>f  incorporation.  The  first  consists  in  the 
•execution  and  recording  of  articles,  signed 
by  corporators,  who  may  or  may  not  become 
members  or  shareholders,  while  the  second 
stage  is  complete  only  when  subscribers  have 
taken  and  paid  20  per  cent  of  the  par  value 
of  one  half  or  more  of  the  capital  stock,  and 
of  their  own  number  have  diosen  directors 
and  other  officers;  it  being  expressly  pro- 
Tided  that  **  persons  holding  stock,  and  they 
-only,  shall  be  members.**  under  the  Massa- 
€hu.sett8  statute — and,  indeed,  under  statutes 
of  Wisconsin  concerning  the  formation  of 
<»rtain  classes  of  corporations — there  is  no 
such  distinction  between  a  mere  corporator 
and  a  member  or  shareholder  of  the  body. 
In  the  case  referred  to,  the  articles  of  incor- 
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poration  of  the  Anglo-Saxon  Petroleum  Ck>m- 
pany,  it  is  to  be  observed,  provided  for  stock 
in  an  aggregate  amount,  without  division 
into  shares,  and,  speaking  with  reference  to 
that  fact,  the  court  said:  "The  stock  not 
having  been  divided  into  shares  or  certifi- 
cates issued,  the  associated  members  of  the 
corporation  were  holders  of  the  whole  capital 
stock  in  common ;  and,  it  would  seem,  upon 
the  facts,  agreed  to  be  liable  in  equal  pro- 

gortions  for  such  sum  as  may  be  decreed  to 
e  paid  by  them  In  this  suit."  In  the  case 
before  us,  Moe  and  Williams,  by  letter  heads 
and  otherwise,  had  represented  themselves  to 
be  officers  of  the  company,  which  they  could 
not  be  unless  they  were  stockholders,  and 
were  therefore  estopped  to  deny  the  fact  of 
membership  which  made  them  responsible 
under  the  statute.  But  the  plaintiff  in  error 
was  not  a  stockholder  in  fact,  and  he  is  not 
found  to  have  done  or  to  have  authorized  the 
doing  of  anything  whereby  he  is  estopped. 
The  only  fact  in  the  case'  that  can  be  re- 

Sarded  as  tending  to  show  his  consent  that 
[oe  and  Williams  should  use  his  name  is  the 
provision  in  tlie  articles  of  incorporafioii 
that  the  corporators  should  compose  the  first 
board  of  directors.  But  it  was  not  com- 
petent, under  the  statute,  to  choose  or  ap- 
point directors  in  that  way,  and  the  provis- 
ion can  fairly  be  said  to  signify  no  more 
than  an  understanding  between  the  signers 
of  the  articles  at  the  time  of  signing  that 
when,  if  ever,  they  should  complete  the  cor- 
porate organization  by  taking  and  paying 
for  stock,  thev  would  elect  themselves  di- 
rectors. If  this  provision  "may  be  con- 
sidered as  a  fact  tending  to  show  intention 
or  knowledge,**  it  is  immaterial  in  a  special 
finding,  where  the  statement  of  ultimate  facts 
only,  and  not  of  evidence,  has  significance. 
The  record,  however,  leaves  room  for  no 
question  upon  this  point.  Instead  of  show- 
ing  affirmatively  that  the  name  of  the  plain- 
tiff in  error  was  used  with  his  authority, 
the  finding  is  express  that  ''the  evidence  does 
not  establish  that  he  had  actual  knowledge 
that  his  name  was  used.  **  The  added  state- 
ment, in  the  finding,  '^that  under  the  cir- 
cumstances, if  he  did  not  know  It,  he  could 
have  ascertained  the  fact  by  merely  slight  at- 
tention to  the  matter,  and  was  guilty  of  neg< 
ligence  in  not  knowing  it,"  is,  I  think,  im- 
material for  the  purpose  of  establishing  li- 
ability either  under  the  statute  or  by  contract. 
The  statutory  liability  Is  declared  against 
stockholders  only,  and  as  the  plaintiff  m  er- 
ror was  not  a  stockholder,  either  in  fact  or 
by  estoppel,  the  judgment  against  him  can- 
not rest  upon  that  basis. 

Therfc  is,  in  my  opinion,  no  better  support 
for  the  Judgment  on  the  theory  of  common- 
law  liability.  Wechselberg  was  not  in  fact 
a  copartner  of  Moe  and  Williams  in  the 
business  which  they  were  doing,  and  I  know 
of  no  principle  or  decision  which  would 
make  him  responsible  for  their  acts  or  con- 
tracts, either  severally  or  as  a  joint  obligor. 
The  opinion  of  the  court,  as  I  understand  it, 
rests  his  responsibility  ultimately  upon  the 
mere  fact  that  he  and  they  were  the  signers 
of  the  recorded  articles  of  incorporation  of 
the  company  in  whose  name  they  conducted 
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business  and  executed  the  obligAtfon  sued 
on.  But  between  bis  act  of  signing  tbe 
articles  and  bis  supposed  responsibility  for 
tbe  acts  of  tbe  otber  signers  done  in  the  cor- 
porate name,  before  it  was  lawful  so  to  use 
tliar  name,  tliere  seems  to  me  to  be  neitber 
legal  nor  logical  connection.  Tbe  statute,  it 
is  ugrecd,  imposes  no  obligation  except  upon 
stockbolders ;  and  in  the  articles  of  incor- 
poration there  is  to  be  found  no  promise, 
covenant,  or  undertaking  to  be  responsible 
for  corporate  contracts,  whether  made  before 
or  afier  complete  organization,  and  there  is 
no  expression  or  implication  of  authority 
given  by  one  corporator  to  the  others  to  be- 
gin or  to  prosecute  business  in  tbe  corporate 
name  in  any  mode,  or  as  if  it  were  a  part- 
nership name.  No  such  result,  it  is  clear, 
was  intended  by  the  plaintiff  in  error,  and 
neither  in  law,  equity,  nor  good  morals  do 
I  perceive  any  justification  for  imposing 
liability  upon  him.  It  is  found  that  be  knew 
that  Moe  and  Williams  were  doing  business 
in  tbe  name  of  the  corporation,  witliout  hay- 
ing complied  with  tbe  statute ;  but  it  is  not 
found  that  he  knew  that  they  were  using  his 
name,  or  that  anything  came  to  his  notice 
which  ought  to  have  put  him  on  inquiry. 
He  did  not,  by  signing  the  articles,  make 
the  other  signers  his  agents  to  do  anything 
whatever,  —not  even  to  take  the  steps  neces- 
sary to  perfect  the  corporate  organization. 
Having  no  stock,  he  had  no  legal  interest  in 
what  was  done  in  that  direction  ;  and  if  tbe 
other  signers  had  taken  or  allowed  others  to 
take  the  entire  stock,  to  his  exclusion,  it 
would  have  been  a  breach  of  no  obligation 
to  him.  Having  no  right  in  any  of  those 
particulars  to  control  the  course  of  Uie  otber 
corporators,  he  was  under  no  duty  to  the 
public  to  look  after  their  conduct.  He  was, 
therefore,  no  more  bound  to  make  inquiry 
concerning  what  had  been  or  was  proposed 
to  be  done  than  were  third  parties  who  chose 
to  deal  either  with  the  corporation  or  with 
Moe  and  Williams  or  with  others  assuming 
to  use  the  corporate  name.  Others,  as  well 
as  he,  knew,  or  were  bound  to  know,  the 
provisions  of  the  statute ;  and  if  they  dealt 
with  the  corporation  on  the  faith  of  its  re- 
SDonsibility,  without  inquiry  on  tbe  subject, 
they  are  not  harmed  if  they  are  without  re- 
course upon  an  individual  who  had  no  part 
in  the  transaction  ;  and  if  they  supposed  that 
the  organization  of  the  corporation  was  or 
might  be  incomplete,  and  counted  upon  in- 
dividual liability,  it  was  equally  their  duty 
to  know  to  whom,  for  that  purpose,  they 
might  rightfully  look.  The  articles  of  in- 
corporation, if  examined,  would  have  shown 
that  tbe  plaintiff  in  error  was  a  signer,  but 
as,  under  tbe  law,  it  was  the  right  of  the 
other  two  signers  to  call  a  first  mcetine  of 
stockholders  without  notice  to  him,  and  to 
complete  the  organization  without  bis  par- 
ticipation, nis  participation  beyond  the  fact 
of  signing  was  not  to  be  inferred,  except 
from  his  own  subsequent  conduct.  A  right- 
ful act  is  no  warrant  for  a  wrongful  one. 
The  stock  book  was  open,  it  was  to  be  pre- 
■umed,  to  show  who,  if  anybody,  were 
shareholders,  and  if  any  one  chose  to  trust  to 
the  representations  of  Moe  and   Williams 
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rather  than  to  inquire  of  Wecbselberi^  him- 
self whether  his  name  was  used  with  his  con- 
sent, he  can  justly  complain  only  of  those 
who  deceived  him.  Neither  the  defendant 
in  error  nor  its  assignor  dealt  with  the  plain- 
tiff in  error,  or  with  others,  on  the  faith  of 
his  name,  nor  were  they  in  any  way  de- 
ceived by  him. 

The  proposition  that  "all  who  are  parties 
to  the  simulated  corporation,  as  associates  or 
shareholders,  are  held  liable  at  common  law 
for  debts  contracted  under  the  corporate 
guiae,"  is  more  broadly  stated  than  any  of 
the  authorities  cited  in  the  principal  opinioo 
seems  to  justify  In  FuUsr  y.  Ante,  57  N. 
Y.  28,  for  instance,  it  is  held  that,  in  order 
to  charge  one  as  an  incorporator  or  as  a  part- 
ner, **  it  must  be  shown  that  he  was  so  acting 
at  the  time  the  contract  sued  on  was  made, 
or  that  upon  some  consideration  he  agreed  to 
become  liable  with  the  others ;"  and  1  believe 
there  is  no  case  in  which  a  subscriber  to  the 
articles  or  to  the  stock  of  a  corporation,  im- 
perfectly organized,  has  been  held  personally 
responsible  for  contracts  made  in  the  cor- 
porate name,  unless  be  had  had  some  part  i& 
the  making  of  the  contract,  or  an  interest  in 
it,  which  would  have  bound  him  indefiend- 
entlv  of  his  subscription  to  the  articles  or 
stock  of  the  association.  It  was  so  held  in 
Ruherford  y.  HiU,  22  Or.  218,  17  L.  R. 
A.  649.  To  the  same  effect,  as  I  read  them, 
are  FredendaU  y.  Taylor,  26  Wis.  28G,  and 
Letois  v.  TilUm,  64  Iowa,  220,  52  Am.  Rep. 
436.  See  also  Stajfford  Nat,  Bank  y.  Palmer, 
4tt  Conn.  443.  One  may  si^  an  agreement 
to  form  a  partnership,  but  if  he  dees  not  in 
fact  become  a  member  of  the  firm,  n<v  au- 
thorize the  use  of  his  name,  and  haa  no  part 
or  interest  in  the  business,  he  will  not  be 
responsible  for  the  doings  or  contracts  of  the 
other  signers  of  the  articles  if  they  pursue 
the  enterprise  and  incur  liabilities  m  the 
business  and  name  of  the  proppsed  partner- 
sh  i  p.  TJiom'pwn  y.  Firti  Nat,  Bank  cf  Toledo, 
111  U.  8.  529,  28  L.  ed.  507 ;  Pre$tonY.  FoeU- 
inger,  24  Fed.  Hep.  680,  and  note.  And  it 
is  difficult  to  understand  how  the  signer  of 
articles  of  incorporation,  who  takes  no  sub- 
sequent action  or  interest,  and  does  not  au- 
thorize the  use  of  his  name,  can  be  held  re- 
sponsible for  corporate  contracta  on  the 
theory  that  he  was  a  partner  or  Joint  con- 
tractor, when,  if  under  the  same  circum- 
stances he  had  signed  an  outright  agreement 
to  form  a  partnership,  and  thereafter  had  had 
no  part  or  interest,  he  would  not  be  respon- 
sible for  contracts  of  his  proposed  partners  in 
the  business  which  had  been  agreed  upon. 

Upon  the  question  of  contract  liability,  the 
finding  that  by  the  use  of  slight  diligence 
the  plaintiff  in  error  could  have  Known  of  the 
use  which  was  made  of  his  name  is  no  more 
relevant  or  material  than  upon  the  question 
of  statutory  liability.  He  gave  the  use  of  his 
name,  it  is  true,  **for  the  inception  of  the 
enterprise,**  but  it  was  for  a  corporate  enter- 
prise, which  was  lawfully  begun;  and,  the 
contrary  not  being  found,  it  must  be  pre- 
sumed that  he  neither  intended  nor  assented 
to  anything  afterwards  done  in  violation  of 
the  statute  in  conformity  with  which  tbe  in- 
itial steps  in  which  he  shared  were  taken. 
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He  waa  certainly  not  bound  to  anticipate, 
and  nothing  ig  shown  to  have  conne  to  his 
attention  which  ought  to  have  caused  him  to 
suspect,  an  unauthorized  use  of  his  name. 
No  one  was  misled  in  respect  to  his  responsi- 
bility, and.  if  there  had  been,  it  would  not, 
upon  the  facts  found,  have  been  throui?h  his 
fault.  The  fundamental  error  of  the  contrary 
▼iew,  as  I  conceive,  is  in  the  assumption 
that  a  signer  of  articles  of  incorporation  like 
those  in  question  owes  a  duty  to  the  public 
which  compels  him,  at  the  risk  of  personal 
liability,  to  prevent  the  making  of  contracts 
in  the  proposed  corporate  name  without  com- 
pliance with  the  statute,  or  beforehand  in 
some  way  not  explained  or  shown  to  be  pos- 
sible, to  disavow  responsibility.  But  if,  as 
it  seema  to  be  held,  the  recorded  articles  con- 
stitute a  public  statutory  notice  upon  which 
every  dealer  will  be  presumed  to  have  relied 
as  proof  of  the  individual  liability  of  all 
signers  of  the  articles  for  such  contracts  made 
by  a  part  of  the  signers  or  by  subscribers  to 
the  stock,  it  would  seem  clear  that  no  dis- 
avowal of  responsibility,  however  publicly 
made,  could  be  effective,  in  the  absence  of 
statutory  provision  therefor,  unless  shown  to 
have  come  to  the  actual  knowledge  of  the 

Krty  to  be  affected.  The  doctrine  is  not  in 
rmony  with  the  familiar  principles  of 
agency  which  govern  when  it  is  sought  to 
make  one  man  responsible  for  the  acts  of  an- 
other, and,  if  carried  to  its  logical  results, 
well  establish  in  many  cases,  which  need  not 
be  further  illustrated,  a  liability  on  the  part 
of  signers  of  articles  of  incorporation  which 
will  be  manifestly  unjust,  and  for  which 
until  now  I  believe  there  has  been  no  pre- 
cendent.  If  the  supposed  duty  of  the  signer 
of  such  articles  to  protect  the  public  against 
the  wrongs  of  other  signers  be  rejected  as 
unsound  and  fallacious,  the  finding  of  the 
court  ?)e1ow  that  '^  by  merely  slight  attention** 
the  plaintiff  in  error  "could  have  ascer- 
tained" the  use  which  was  made  of  his  name, 
becomes  immaterial,  and  the  added  inference, 
or  conclusion  of  law,  that  he  **  was  guilty  of 
negligence  in  not  knowing  it,"  is  without 
support.  Where  there  is  no  duty  there  can 
be  no  negligence.  It  takes  more  than  inat- 
tention to  create  an  airency  or  to  constitute 
fraud.  The  plaintiff  fo  error,  therefore,  did 
not  make  himself  party  to  **  the  assumption  of 
corporate  powers,  ^  and  is  not  bouno,  either 
jointly  or  severally,  upon  the  contracts  of 
those  who  were  guilty  of  so  doing. 

If  a  corporator  is  sublect,  under  this  stat- 
ute, to  the  supposed  liability,  and  if,  on  ac- 
count of  sickness,  absence,  inattention,  or  for 
any  reason,  he  fails  to  disavow  his  connection 
with  the  corporation,  or  fails  to  repudiate  an 
unknown,  unsusoected,  and  unauthorized  use 
of  his  name,  when  will  his  responsibility 
cease?  Taking  no  part  himself,  to  what  ex- 
tent will  he  be  responsible  for  the  good  faith 
of  steps  taken  by  others  in  perfecting  the 
organization?  It  is  said  "that  the  office  of 
corporator  disappears  when  that  of  stock- 
holder is  taken  on.*  But  suppose  the  cor- 
porator takes  no  stock,  and  another  does,  and 
becomes  thereby  liable  under  the  statute, 
does  the  liability  of  the  corporator  cease,  or 
is  it  necessary  that  one  hall  or  more  of  the 
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stock  shall  have  been  taken,  and  the  required 
payment  in  cash  made  besides,  befure  he  cai^ 
be  released?  Suppose  the  entire  stock  to 
have  been  taken  by  responsible,  or  say  by 
irresponsible,  subscribers,  and  directors  and 
other  officers  to  have  been  elected,  but  the 
necessary  amount  of  cash  not  paid  in,  would 
the  corporator  who  had  taken  no  stock  still  be- 
responnible?  And,  if  compelled  to  pay  an 
obligation  for  which  stockholders  were  alse- 
llable,  what  right  of  contribution  would  he 
have  against  them,  their  liability  being  un- 
der the  statute  and  his  arising  out  of  con- 
tract? The  case  may  be  stated  in  another 
way :  This  statute  authorizes  two  classes  of 
corporations,  one  with  and  the  other  without 
capital  stock.  The  articles  which  the  plain- 
tiff in  error  signed  provided  for  capital  stock 
and  for  the  admission  to  membership  of  any 
who  should  subscribe  for  and  become  owner 
of  one  share  or  more  of  the  stock.  The  first 
meeting  of  the  stockholders  could  be  called 
only  when  one  half  of  the  stock  or  more  had 
been  subscri  bed.  Notice  of  that  meeti  ng  waa 
required  to  be  given  to  stockholders,  but  not 
to  incorporators.  Directors  or  other  officera 
could  be  elected  only  by  the  stockholders. 
No  stock  was  ever  subscribed  for,  and  no 
directors  or  other  officers  were  ever  elected. 
Only  directors  or  other  officers  chosen  and 
empowered  to  do  so  could  make  corporate- 
contracts,  beyond  subscriptions  to  stock,  and' 
other  steps  necessary  to  complete  the  or- 
ganization. The  assumption  by  Moe  and 
Williams  to  represent  the  corporation  aa 
directors  or  otherwise  was  therefore  a  sheer 
usurpation,  and  the  contracts  which  they 
made  in  the  corporate  name,  being  totally 
unauthorized,  were  void  as  against  the  cor- 
poration, and  bound  nobody  but  themselves. 
This  interpretation  gives  coherency  and  com- 
pleteness to  the  statute,  which  imposes  in- 
dividual liability  upon  stockholders  only. 
There  was  no  necessity  for  doing  more,  be- 
cause in  such  cases,  without  stockholders, 
there  could  not  be  a  corporation  with  agenta 
authorized  to  bind  it ;  and  for  cases  of  at- 
tempts, like  the  one  under  consideration,  to> 
contract  in  the  name  of  a  corporation,  with- 
out authority  to  bind  it,  there  was  no  ne> 
cessity  to  make  provisions,  because  all  ac- 
tually engaged  in  such  an  attempt  are 
responsible  on  common-law  principles,  and 
no  one  who  waa  not  party  to  the  attempt 
ought  in  good  conscience  to  be  made  re- 
sponsible by  statute,  or  be  so  held  by  the 
courts  on  grounds  outside  of  the  statute.  If 
the  articles  of  incorporation  in  question  had 
expressly  forbidden  the  transaction  of  busi- 
ness with  any  other  than  its  members  until 
at  least  one- half  of  its  capital  stock  had  been 
duly  subscribed  and  at  least  20  per  centum 
thereof  paid  in,  it  would  hardly  be  contended 
that  two  of  the  signers,  without  the  consent 
of  the  third,  could  bind  him  by  contracts 
made  by  them  in  the  corporate  name.  But 
the  prohibition  is  in  the  statute,  and  the 
plaintiff  in  error  is  entitled  to  the  benefit  of  it 
just  as  if  it  had  been  repeated  in  the  articles 
which  he  subscribed.  Ordinarily,  the  signer 
of  articles  of  incorporation  becomes  a  mem- 
ber or  shareholder  by  the  act  of  signing,  and 
if   it  were  conceded  in  such  cases  that  the 
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.«ubscriber  to  the  articles  should  be  presumed 
to  have  participated  or  had  an  interest  in 
business  done  in  the  name  and  within  the 
scope  of  the  organization,  it  would  be  only 
a  prima  facie  presumption.  MeHoae  y, 
Wlueler,  45  Pa.  82.  But,  whether  conclusive 
-or  only  prima  facie,  it  could  have  no  ap- 
plication in  a  case  like  this,  where  the  cor- 
(porator  could  not  be  a  member  or  have  a  legal 


interest  until  he  had  taken  stock,  which  he 
could  do  or  not,  at  pleasure,  and  where, 
though  the  preliminary  organization  of  the 
corporation  was  complete,  a  valid  corporate 
contract  could  not  be  made,  because  stock 
had  not  been  subscribed  and  paid  In  to  the 
amount  required,  and  directors  or  other  of- 
ficers with  authority  to  act  had  not  been 
chosen. 


OmO   SUPREME   COURT 


Mary  G.  POWELL  ti  al.,  Plff$,  in  Brr„ 

V. 

John  EOEHLER  e^  oL 
(Ol  OhioBt.*-.) 

^1.  Where,  at  tbe  time  a  will  ifl  Admitted 
to  probate*  a  person  eotitied  to  oontest  its  va- 
lidity 18  unde?  the  disabllitiee  of  Infancy,  and  ab' 
seooe  from  the  state,  his  action  Is  not  barred  un- 
til tbe  expiration  of  the  statutory  period  after  the 
longer  continuing  disability  is  removed;  and 
whca  the  action  is  saved  to  any  plaintiff,  it  in. 
ures  to  the  beneAt  of  all  interested  with  him  in 
tbe  estate 

"Ji  The  disability  of  abeenee  ttom  the 
state  ceases  from  the  time  the  actual  pres- 
ence of  tbe  person  in  the  state  begins,  though 
such  presence  be  of  short  duration  and  while 
the  person  Is  an  .Infant,  and  is  not  revived  by  his 
subsequent  absence  from  the  state,  even  when 
oommenoed  during  his  Infancy. 

:3. '  Exceptions  in  statutes  of  limitations 

in  favor  of  persons  under  disability  are  con- 
strued strictly,  and  cannot  be  enlarged  from  oon- 
Blderations  of  apparent  hardship  or  inconven- 
ience. 

(December  11, 1801) 

ERROR  to  the  Circuit  Court  for  Trumbull 
County,  to  review  a  judgment  affirming 
a  judgment  of  tbe  Court  of  Common  Pleas  in 
favor  of  defendants  in  an  action  brought  to  re- 
coyer  {possession  of  certain  real  estate,  which 
was  claimed  by  defendants  under  a  will  which 
plaintiffs  alleged  to  be  invalid.    Affirmed, 

Statement  1^  Williams*  J.: 

Miles  W.  Euink,  a  resident  of  Trumbull 
-county,  died  on  the  2t8t  day  of  March,  1875, 
aeised  of  one  hundred  and  seventy-one  acres 
of  land  situated  in  that  county/  He  left  a 
will  by  which  he  gave  the  whole  of  his 
estate  absolutely  to  his  widow,  Clara  Hank, 
making  no  provision  therein,  nor  by  way  of 
settlement,  or  otlierwise,  for  his  posthumous 
child,  which  was  born  a  few  days  after  his 
death.  The  child  died  intestate  on  the  10th 
day  of  October,  1875,  and  the  will  was  ad- 

^Headnotes  by  the  Ooubt. 

NoTX.— The  question  of  the  effect  of  concurring 
disabDltles  ol  infancy  and  absence  from  the  state 
and  subsequent  temporary  presence  in  the  state 
during  Infancy,  Is  one  that  seems  to  be  entirely  of 
first  impression  in  the  above  case. 

As  to  what  constitutes  residence  out  of  the  state 
under  the  statute  of  limitations,  see  noU  to  Ker- 
win  V.  Sabln  (Minn.)  17  L.  B.  A.  SSK. 
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mitted  to  probate  and  record  the  following 
January.    . 

The  plaintiffs,  who  are  the  legal  heirs  of 
the  deceased  child,  commenced  their  action 
in  the  court  of  common  pleas  of  Trumbull 
count V,  on  the  Ist  day  of  May,  1889,  to  con- 
test tlie  will  on  the  ground  that  it  was  re- 
voked by  the  birth  of  the  child.  In  Jaou- 
ary,  1889,  the  widow,  Clara  Hank,  died  after 
disposing  of  the  property  in  question  by  her 
will,  and  the  living  devisees,  and  represent- 
atives of  those  who  were  deceased,  were  made 
defendants  in  the  action  below.  They  an- 
swered, in  substance,  that  the  plaintiffs  had 
not  commenced  their  action  witiiin  two  yean 
after  the  will  they  were  contesting  had  been 
admitted  to  probate,  nor  within  two  years 
after  any  disability  of  either  of  them  had 
ceased,  and  the  action  was  therefore  barred. 
It  was  not  denied  that  the  statute  of  limits* 
tions  had  run  a  sufficient  length  of  time  to 
bar  the  action,  against  all  of  the  plaintiffs, 
except  Mary  G.  rowell ;  and  as  to  her  it  was 
admitted  by  Uie  parties  at  the  trial  that 
when  the  probate  of  the  will  was  had,  she 
was  an  Infant  of  the  age  of  nine  years,  and 
absent  from  this  state;  and,  that  she  re- 
mained continuously  absent  therefrom  up  to 
the  time  of  the  trial,  except,  that  In  the  year 
1880,  she,  and  her  stepmother,  when  on  their 
way  to  the  home  of  the  latter  in  the  state  of 
Illinois,  stopped  in  Ohio,  where  they  visited 
for  a  period  of  about  twenty  days. 
The  court  instructed  the  Jury  aa  follows  : 
"The  facts  in  the  case  show  that  the  plain- 
tiff, Mary  G.  Powell,  is  the  only  one  of  the 
plaintiffs  who  was  within  the  protection  of 
the  disability  itatute;  that  at  the  time  the 
cause  of  action  accrued  she  was  under  the 
protection  of  two  disabilities,  one  of  infancy, 
which  long  ago  terminated,  and  absence  from 
the  state.  It  is  a  conceded  fact  that  while 
still  an  infant,  a  nonresident,  and  absent 
from  the  state,  and  after  the  death  of  said 
infant,  and  after  said  will  was  probated,  she, 
in  control  of  a  person  standing  in  loco  pa- 
rentis to  her,  came  within  the  state  of  Ohio 
for  the  purpose  of  passing  through  it  to  ac- 
quire a  new  residence  in  another  state;  that 
she  remained  in  this  state  the  period  of 
twenty  days,  and  then  went  from  it  and  con- 
tinued absent  therefrom  continuously  up  to 
the  time  named  in  the  petition,  but  a  greater 
period  than  the  period  of  two  years.  Tlie 
court,  therefore,  directs  you,  as  a  matter  of 
law,  that,  upon  her  coming  bodily  within 
this  state,  although  an  infant  and  coming  in- 
voluntarily, that  the  disability  provided  in 
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the  statute  as  to  absence  from  the  state,  was 
taken  away  from  her;  and  a  greater  period 
iiaving  elapsed  from  the  beginning  of  the 
Tuuuing  of  the  statute  than  two  years,  that 
«he  is  not  entitled  under  the  law  to  main- 
tain this  action. 

•*It  is  your  duty,  under  the  direction  of 
the  court,  to  find  affirmatively  that  the  will 
is  the  will  of  Mr.  Miles  W.  Hank.  You 
will  appoint  one  of  your  number  foreman, 
4ind  so  sign  the  verdict." 

The  jury  returned  a  verdict  sustaining  the 
will,  and  judgment  rendered  upon  it  was 
^affirmed  by  the  circuit  court. 

Mewn.  S.  F.  Hanselman  and  H.  Stuart. 

Yor  plaintiffs  in  error: 

ReTocation  of  a  will  results  from  a  birth  of 
4  child  after  testator's  death,  and  no  provis- 
ion being  made  for  said  unborn  child.  See 
Rev.  Stat.  ^^  5a58,  5959. 

Afh  V.  A%h,  9  Ohio  St.  888;  BtanBy,  Ander- 
son,  15  Ohio  St.  824;  R/iode$  v.  Wddt/,  46  Ohio 
St.  234;  Myers  v.  Barrow,  3  OhioC.  Ct.  Rep. 
•92;  Master  v.  Harmon,  29  Ohio  St.  220. 

To  "come"  into  the  state  means  more  than 
i)eing  in  the  state. 

Can  this  * '  disability  "  be  "  removed  "  by  the 
•«ct  of  a  stranger,  or  by  the  acts  of  any  one  ex- 
cept the  party  whose  rights  are  to  be  affected? 
If  it  couid  then  force  or  fraud  could  remove 
this  necessary  protection  and  saving  of  rights, 
which  as  a  proposition  is  opposed  to  that 
liberal  construction  adopted  as  a  rule  to  pre- 
sent the  statute  of  limitations  from  defeaUng 
lion  est  claims. 

iffifets  V.  Baldwin,  12  Ohio.  121. 

The  fair  construction  is,  that  to  remove  this 
disability  involves  an  act  of  the  party  to  be  af- 
fected, and  that  that  must  be  a  voluntary  act. 

Butler  v.  BoiM,  13  Me.  897;  Jackson  v. 
Johnson,  5  Cow.  74,  15  Am.  Dec.  433;  Wood, 
Lim.  Act.  g  6.  p.  11. 

In  cases  of  administration  the  statute  does 
not  l)egin  to  run  until  the  appointment  of  ad- 
ministrator or.  executor,  as  against  the  estate. 

Murray  v.  East  India  Co,  5  Barn.  &  Aid.  204; 
Andrews  v.  Hartford  cfc  N.  H.  R,  Co,  84  Conn. 

The  statute  does  not  run  through  a  period 
of  civil  war. 

Adger  v.  Alston,  82  U.  8.  16  Wall.  555,  21 
L.  ed.  234;  Coleman  y.  Holmes,  44  Ala.  124,  4 
Am.  Rep.  121. 

It  cannot  be  said  that  a  cause  of  action  ex- 
ists unless  there  be  also  a  person  in  existence 
•capable  of  suing. 

Murray  v.  East  India  Co.  supra;  State  v. 
Vanderpool,  89  Ohio  St.  278,  48  Am.  Rep.  481; 
Re  Cannon,  47  Mich.  486;  Hawley,  Inter- 
state Extradition,  45-95. 

A  person  merely  passing  through  the  state 
is  not  such  a  coming  into  the  state  as  would 
start  the  statute  to  run. 

Stanlf-y  v.  Stanley,  8  L.  R.  A.  833,  47  Ohio 
St.  230;  Williams  v.  WiUiams,  5  Ohio,  444; 
Sheets  v.  Baldwin,  12  Ohio.  120;  Johnson  v. 
Smil/',  43  Mo.  601;  Bt.  CharUs  v.  NoUe,  61 
Mo.  122,  11  Am.  Rep.  440. 

A  guardian  cannot  admit  away  the  rights  of 
^is  ward,  or  do  any  other  act  to  its  prejudice. 
His  duty  is  to  protect,  not  to  abandon,  and 
•courts  will  not   suffer  the  ward  to  be  preju 
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diced  either  by  the  guardian's  admissions  or 
conduct. 

Long  V.  Muiford,  17  Ohio  St.  608;  Sturges  t. 
Longworth,  1  Ohio  St.  554. 

The  doctrine  of  imputed  negliirence  does 
not  prevail  in  the  state  of  Ohio,  and  a  child  of 
tender  years,  injured  by  the  fault  of  another, 
is  not  deprived  of  a  right  of  action  by  reason 
of  contributory  negligence  on  the  part  of  a 
parent  or  guardian. 

Cleveland,  C.  C.  db  1.  R.  Co.  v.  Manson,  80 
Ohio  St.  421;  Bellefontaine  R.  Co.  v.  Snyder, 
24  Ohio  8L  670:  Bellefontaine  <§  L  R.  Co. 
V.  Snyder,  18  Ohio  St.  899,  98  Am.  Dec.  176; 
8L  Clair  Street  R.  Co.  v.  Eadie,  43  Ohio  St. 
91;  Davis  v.  Ouamieri,  45  Ohio  St.  470. 

A  step- fat  her  cannot  change  the  legal  resi- 
dence of  his  step-child,  even  though  it  is  at- 
tempted by  a  solemn  ante-nuptial  contract 
followed  by  the  actual  removal  of  the  child. 

Spencer  Twp.  ▼.  Pleasant  Twp.  17  Ohio  St 
81. 

The  judge  should  have  left  it  to  the  jury  to 
determine  whether  she  came  to  Ohio  of  her 
own  free  will  or  was  brought  here  by  her  cus- 
todian, under  circumstances  beyond  her  con- 
trol. 

aUeara  y.  SMe,  17  Ohio  St  619;  Roch- 
wood  V.  Whiting,  118  Msss.  3:S7. 

Mr.  Charles  FiUins*  for  defendants  ia 
error: 

Cumulative  disabilities  are  not  allowed,  nor 
can  one  disability  be  tacked  to  another,  nor 
can  the  disability  of  an  ancestor  be  tacked  to 
that  of  an  heir  to  lengthen  out  the  period. 

Wood,  Lim.  Act  p.  491;  Angell,  Limitft> 
tions,  p.  622. 

Nor  are  successive  disabilities  in  different 
persons  as  ancestor  and  heir  allowed,  nor  can 
they  be  thus  connected. 

Whitney  v.  Webb,  10  Ohio,  618;  Cozzens  t. 
Farnan,  30  Ohio  St.  498, 27  Am.  Rep.  470. 

The  statute  of  limitations  is  not  for  the  pun- 
ishment of  those  who  neglect  to  assert  their 
rights  by  suit,  but  for  the  protection  of  those 
who  have  remained  in  possession  under  color 
of  a  title  believed  to  be  good. 

Mclver  v.  Ragan,  16  U.  S.  2  Wheat  29,  4 
L.  ed.  176. 

Statutes  of  limitation  are  vital  to  the  welfare 
of  society,  and  are  favored  in  the  law. 

Wood,  V.  Carpenter,  101  U.  S.  189.  26  L.  ed. 
808;  Bell  v.  Morrison,  26  U.  8.  1  Pel.  860, 7  Lu 
ed.  178;  Fisher  v.  Hamden,  Paine,  C.  0.  61; 
Angell,  Limitations,  24. 

After  a  will  has  been  duly  admitted  to  pro- 
bate, the  statute  provides  that  the  probate 
shall  be  forever  binding,  unless  overcome  by 
proceedings  to  contest  the  will,  which  must  be 
carried  forward  in  the  formal  manner  pointed 
out  by  the  statute. 

Rev.  Stat.  §^  5858-5866. 

The  period  of  two  years  within  which  the 
contest  must  l)e  instituted  is  a  condition  rather 
than  a  limitation  on  the  right  of  action. 

Pittsburg,  0,  dt  Bt.  L.  B.  Co.  v.  Hine,  25 
Ohio  St.  629. 

In  order  that  a  party  plaintiff  may  avail 
himself  of  an  alleged  d lability,  it  must  appear 
that  it  has  been  a  contiauous  disability,  extend- 
ing without  interruption,  from  the  time  the 
cause  of  action  accrued. 

Angell,  Limitations,  %  196;  Wood,  Lim.  Act 
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pp.  0,  10;  2  Greenl.  £v.  fi  480;  Doe  v.  Jones,  4 
T.  R  800;  Carey  v.  Bobineon,  13  Ohio,  181. 

When  a  party  claims  benefit  of  saving  in 
■tatute  of  limitations  it  is  of  vitHl  importance 
that  it  can  be  shown  that  he  is  entitled  to  it  by 
express  enactment 

Clarke  Y.  Bank  qf  Miesieeippi,  10  Ark.  516, 
62  Am.  Dec.  248. 

Tbe  language  of  the  act  of  limitation  must 
preyail,  and  no  reasons  based  upon  apparent 
inconvenience  or  hardship  can  justify  a  aepart- 
ure  from  it. 

Amy  V.  Watertoton,  180  U.  8.  820,  82  L.  ed. 
958;  mJver  v.  Bagan,  15  U.  S.  2  Wheat.  20, 
4  L.  ed.  176;  Sacia  v.  DeOraaf,  1  Cow.  356; 
Kendall  v.  Untied  States,  107  tj.  8.  4  Wheat. 
125,  27  L.  ed.  437;  Angell,  Limitations,  ^  12, 
pp.  20,  24;  Wells  v.  Child,  12  Allen,  886;  Ty- 
ler, Ejectment  and  Enjoyment,  928,  920;  Scott 
T.  Hiikox,  7  Ohio  St.  04;  Coezens  v.  Farnan, 
80  Ohio  St.  401,  27  Am.  Rep.  470;  Bi^ant  y. 
Sioetland,  48  Ohio  St.  104;  Wood,  Lim.  Act. 
p.  406. 

Their  express  terms  cannot  be  enlarged  on 
the  ground  of  any  inherent  equity  in  the  party 
claiming  under  them,  so  as  to  create  an  excep- 
tion in  his  favor. 

Demarest  y.  Wynkoop,  8  Johns.  Oh.  142,  1 L. 
ed.  572;  Eager  y.  Com,  4  Moss.  182;  Beekford 
T.  Wade,  17  Ves.  Jr.  88;  Jone»  v.  Le^non,  26 
W.  Va.  620;  Clark  v.  Trail,  1  Met.  (Ky.)  85. 

Unless  the  statute  makes  express  exception 
in  their  fayor,  infants  are  bound  by  them  the 
fame  as  any  and  all  other  persons. 

Vance  y.  I  arue,  108  U.  8.  514-521,  27  L.  ed. 
808-811;  Hall  y.  Bumstead,  20  Pick.  2;  Berk- 
ford  y.  Wade,  supra;  Warfleld  y.  Fox,  68  Pa. 
882;  Tyler,  Ejectment  and  Enjoyment,  028, 
929;  Oriswold  y.  Butler,  8  Conn.  284;  Bomll 
T.  Patterson,  76  Me.  106;  Erwtn  y.  Turner,  6 
Ark.  14;  Morgan  y.  Hamlet,  118  U.  8.  449,  28 
L.  ed.  1048;  Angell,  Lim.  §§  28-104,  485-487; 
Fairbanks  y.  Ijong,  01  Mo.  628;  Cone  y.  Dun- 
ham, 50  Conn.  146;  Favorite  y.  Booker,  17 
Ohio  St.  548;  Buswell.  Statute  of  Limitations 
and  Adyerse  Possession,  §  120. 

Tbe  disability  of  al^nce  is  removed  the 
moment  the  person  comes  into  the  common- 
wealth. 

FawY.  Boberdeau,  7  U.  8.  8  Cranch,  174,  2 
L.  ed.  402. 

Lord  Hardwicke  in  Sturt  y.  Mellish,2  Atk. 
610,  says:  *'lf  a  creditor,  both  of  non-sane 
memory,  and  out  of  the  kingdom,  comes  into 
the  kingdom,  and  then  goes  out  of  the  king- 
dom, his  non-sane  memory  continuing,  his 
privilege  as  to  being  out  of  the  kingdom  is 
gone,  and  his  privilege  as  to  non  sane  memory 
will  begin  from  the  time  he  returns  to  his 
■enses." 

This  statement  of  the  law  is  quoted  with  ap- 
proval by, — 

1  Angell,  Limitations,  p.  200;  Wood,  Lim. 
Act.  §  6,  p.  14. 

Mr,  QeorgB  H.  Tattle  also  for  defend- 
ants in  error. 

Williams,  J,,  deliyered  the  opinion  of 
the  court: 

The  question  in  the  case  arises  upon  the 
instruction  of  the  court  to  the  jury.  The 
chapter  of  the  revised  statutes  relating  to 
wills  contains  the  provision  that,    "if    no 

26  L.R.  A. 


person   interested  shall,    within  two  years 
after  probate  had,  appear  and  contest  U» 
yalidity  of  the  will,  the  probate  shall  bfr 
forever  binding,  saving,  however,  to  infants, 
and  persons  absent  from  the  state,  or  of  in- 
sane mind,  or  in  captivity,  the  like  period, 
after  the  respect! ye  disabilities  are  removed. *^ 
Rey.  Stat.  §  5088.     And  section  5866  pro- 
yides  that,  "^'an  action  to  contest  a  will  or 
codicil  shall  be  brought  within   two  yeai» 
after  the  same  has  been  admitted  to  probate, 
but  persons  within  the  age  of  minprity,  of 
unsound  mind,  imprisoned,  or  absent  'from 
the  state,  may  bring  such  action  within  two 
years  after  such  disability  is  removed.** 

Where,  at  the  time  a  will  or  codicil  is  ad- 
mitted to  probate,  a  person  who  may  contest 
it  is  under  two  or  more  of  the  disabilitiea 
mentioned  in  the  statute,  his  action  is  not 
barred  until  the  expiration  of  the  statutory 
period  after  the  loneest  continuing  disabil- 
ity is  removed ;  and,  so  long  as  the  right 
of  action  is  saved  to  any  plaintiff,  the  ac- 
tion brought  by  him  inures  to  the  advantage 
of  all  persons  interested  with  him  in  the 
estate ;  for  the  will,  being  an  entirety,  i» 
wholly  inoperatiye  when  set  aside,  ana  tbe 
estate  must  then  be  divided  and  distributed 
under  the  law.  It  is  conceded  that  Mary  0. 
Powell  attained  the  age  of  majority  more 
than  two  years  before  the  action  below  waa 
brought,  and,  that  none  of  the  other  plain- 
tiffs were  within  the  saving  clause  of  the 
statute;  so  that,  the  legal  question  here  ia 
whether,  where  a  person  is  under  the  two 
disabilities  of  infancy,  and  absence  from  the 
.state,  when  his  right  of  action  accrues,  hia 
subsequent  temporary  presence  in  the  state, 
while  he  is  yet  an  infant,  has  the  effect  of 
removing  his  disability  of  absence  from  the 
state. 

The  question  has  not  heretofore  received 
the  consideration  of  this  court,  nor,  so  far  a» 
we  have  been  able  to  discover,  of  the  court 
of  last  resort  of  any  of  the  states.  It  appeara 
to  be  well  settled,  however,  that  except iona 
in  statutes  of  limitations  in  favor  of  persona 
under  disability  should  be  strictly  con- 
strued, and  never  extended  beyond  tlieir 
plain  import.  The  rule  is,  that  in  the  ab- 
sence of  a  saying  clause  the  statute  runa 
againstall  persons,  whether  under  disability, 
or  not ;  and  with  such  a  clause,  it  runs  alike 
against  all  who  cannot  bring  themselvea 
clearly  within  some  one  of  the  excepted 
classes,  and  against  those  who  can,  accord- 
ing to  the  terms  of  the  clause.  The  general 
provisions  of  the  statute  are  restraint  only 
so  far  as  there  are  express  words  of  excep- 
tion ;  it  is  therefore  incumbent  on  those  wh» 
claim  the  benefit  of  the  exception  to  show 
that  the^  are,  in  all  particulars,  within  itr 
descriptive  terms  and  conditions.  And, 
where  the  statute  has  created  specific  excep- 
tions, all  others  must  be  deemed  excluded; 
the  courts  are  without  authority  to  enlarge 
or  change  those  specified,  or  establish  others, 
though  m  particular  cases  the  ends  of  justice 
might  seem  to  be  subserved,  if  it  were  done, 
it  was  said  by  Chancellor  Kent  in  Demaresi 
V.  Wvnkoop,  8  Johns.  Ch.  120,  1  L.  ed.  566, 
that  *'the  doctrine  of  any  inherent  equitj 
creating  an  exception  as  to  any  disabilitjp 
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when  tlie  statute  of  limitations  creates  none, 
has  been  long,  and,  I  believe,  uniformly  ex- 
ploded. General  words  in  the  statute  must 
receive  a  general  construction,  and  if  there 
be  no  express  exception,  tbo  court  can  create 
none.  **  And,  in  Amy  v,  Watertovm,  180  U. 
S.  320,  32  L.  ed.  953,  it  is  declared  to  be  the 
general  rule  respecting  statutes  of  limita- 
tions, that  the  language  of  tbe  act  must  pre- 
vail, and  no  reason  based  on  apparent  incon- 
venience or  hardship  will  justify  a  departure 
from  it.  True,  in  a  few  instances  courts 
have  apparently  made  exceptions  not  found 
in  the  statute;  but  they  are  only  such  as 
arise  from  a  state  of  war,  or  other  imperative 
necessity,  as  when  the  courts  are  shut,  or  by 
act  of  law  one  party  is  forbidden  to  sue,  or 
the  other  is  rendered  incapable  of  being  sued. 
Persons  within  the  saving  provisions  of  the 
statute  are  not  precluded  from  suing  while 
the  disability  lasts.  The  time  within  which 
they  may  sue  is  simply  extended  for  a  defi- 
nite period  after  the  disability  ceases,  and 
when  it  ceases  they  stand  upon  the  same  foot- 
ing as  other  persons.  The  statute  begins  to 
run  asrainst  them  from  that  time,  and  once 
started,  nothing  can  prevent  the  bar  but  suit 
brought  within  the  prescribed  period.  The 
rule  which  is  generally  maintained  in  this 
country  was  announced  by  Lard  Talbot,  in 
Belch  V.  Harvey,  3  P.  Wms.  287,  note,  in  the 
following  language :  *'The  persons  who  are 
the  subject  of  the  proviso  are  not  disabled 
from  suing ;  they  are  only  excused  from  the 
necessity  of  doing  it  during  the  continuance 
of  the  legal  impediment  f  therefore,  when 
that  difficulty  is  removed,  the  time  allowed 
for  their  further  proceeding  should  be  short- 
ened. If  they  would  excuse  a  neglect  under 
tbe  first  part  of  the  proviso,  should  they  not 
do  it  upon  the  terms  on  which  such  excuse 
was  given." 

Necessarily,  a  disability  it  removed, 
within  the  purview  of  the  statute,  when  it 
no  longer  exists:  that  of  absence  from  the 
state  ends  when  the  personal  presence  of  the 
party  in  the  state  begins ;  and  once  ended  by 
such  presence,  though  it  be  but  for  a  tem- 
porary purpose  and  of  short  duration,  the 
disability  does  not  revive  by  subsequent  ab- 
sence, however  permanent  in  its  character,  or 
long  continued.  Faw  v.  Raherdeau,  7  U.  8. 
3  Cranch,  174,  2  L.  ed.  402.  This  is  not 
disputed,  when  applied  to  adult  persons  of 
sound  mind ;  but,  it  Is  contended,  the  rule 
should  be  different  with  respect  to  infants, 
who  are  under  the  control  of  those  in  whose 
custody  they  are  placed,  and  incapable  of 
binding  themselves  by  their  own  acts,  or  by 
their  consent  to  the  acts  of  those  having  con- 
trol over  them ;  and,  upon  that  ground,  it  is 
claimed  Mary  G.  Powell's  presence  here,  in 
company  with  her  step-mother  did  not  ter- 
minate her  disability  of  absence  from  the 
state,  which  therefore  existed.  We  find  noth- 
ing in  the  statute  which  gives  support  to  that 
position.  Every  person  who  is  absent  from 
the  state  when  his  cause  of  action  accrues, 
whether  of  consenting  capacity  or  not,  is  in- 
cluded in  the  saving  clause  of  the  statute 
under  consideration.  The  only  fact  made 
necessarv  to  the  creation  of  that  disability 
is  actual  absence  from  the  state ;  and,  in  the 
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nature  of  things,  the  only  fact  essential  to 
its  removal,  in  any  case,  is  the  actual  presence 
of  the  person  in  the  state ;  no  distinction  hav- 
ing been  made  by  tbe  statute,  either  with 
respect  to  the  disability,  or  its  removal,  on 
account  of  the  age,  or  capacity  of  the  person, 
or  other  circumstance.  It  was  undoubtedly 
competent  for  the  legislature  to  have  made 
the  distinction ;  but  having  failed  to  do  so, 
when  the  whole  subject  was  before  that  body, 
we  must  conclude  the  omission  occurred  be- 
cause such  provision  was  deemed  inadvisable ; 
and  it  may  have  been  so  considered,  for  the 
reason,  that  by  the  perpetuation  of  dis- 
abilities, resulting  from  a  provision  of  that 
kind,  the  settlement  and  distribution  of 
estates  might  be  unreasonably  delayed,  while 
the  general  policy  of  our  law  favors  the 
speedv  settlement  of  estates,  and  the  repose 
of  titles  derived  from  them.  At  all  events, 
the  omission,  if  it  be  one,  must  be  supplied 
by  the  legislative  body,  and  cannot  be  by 
the  courts. 

Under  an  English  statute  of  limitations 
which  saved  to  persons  **  beyond  the  seas* 
when  their  cause  of  action  accrued,  a  limited 
time  after  their  return,  within  which  to  sue, 
it  was  held,  in  the  case  of  Sturt  v.  MeUUh, 
2  Atk.  610,  that  tbe  statute  run  from  the  time 
the  party  was  returned,  and  his  going  abroad 
again  gave  him  no  privilege,  ''for  Uiat  was 
gone  by  his  having  once  returned  to  the 
kindgom,  after  his  cause  of  action  accrued. '' 
In  the  course  of  the  opinion,  the  Lord  Char^ 
eeUoT  Hardwicke,  remarked:  "Suppose  a 
creditor,  both  of  non-sane  memory,  and  out 
of  the  kingdom,  comes  into  the  kingdom,  and 
then  goes  out  of  the  kingdom,  his  non-sane 
memory  continuing;  why,  his  privilege  as 
to  being  out  is  gone ;  and  his  privilege  as  to 
non-sane,  will  begin  from  the  time  he  returns 
to  his  senses. "  The  observation  above  quoted, 
while  not  necessary  to  the  decision  of  the 
exact  question  involved,  and  merely  il- 
lustrative of  the  point  ruled,  has  been  ac- 
cepted by  text- writers  in  this  country,  as  a 
correct  statement  of  the  law.  Angell,  Limi- 
tations, ^  198.  Wood,  Lim.  Act.  §  6.  p.  24. 
The  English  statute,  like  ours,  makes  no 
distinction,  so  far  as  the  disability  arising 
from  absence  is  concerned,  on  account  of  the 
mental  condition,  or  age  of  the  absent  per- 
son ;  so  that  the  rule  stated  by  Lord  Hard- 
wicke is  not  less  applicable  to  cases  arising 
under  our  statute,  than  to  those  under  the  one 
which  was  before  him ;  and  is,  moreover,  in 
accordance  with  what  we  regard  as  the  proper 
interpretation  of  our  statute. 

It  is  claimed,  however,  that  the  two  sec- 
tions of  the  act  we  have  been  considering 
should  be  construed  in  connection  with  sec- 
tion 4980  of  the  Revised  Statutes,  which 
provides  that  "  if,  when  a  cause  of  action  ac- 
crues against  a  person,  he  is  out  of  the  state, 
or  has  absconded,  or  concealed  himself,  the 
period  limited  for  the  commencement  of  the 
action  shall  not  begin  to  run  until  he  comes 
into  the  state,  or  while  he  is  so  absconded 
or  concealed ;  and  if,  after  the  cause  of  ac- 
tion accrues,  he  depart  from  the  state,  or 
abscond  or  conceal  himself,  the  time  of  his 
absence  or  concealment  shall  not  be  computed 
as  any  part  of  the  period  within  which  the 
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action  must  be  brought."  The  language 
**  comes  into  the  state, "  in  the  above  section, 
it  is  said,  imports  an  act  of  choice,  involving 
capacity  to  choose,  which  should  be  accepted 
as  indicating  a  legislative  Intent  that  a  like 
act  is  necessary  to  the  removal  of  the  dis- 
ability of  absence  under  the  other  sections. 
It  is  not  necessary  to  determine  whether  the 
language  referrea  to  has  the  effect  suggested ; 
for  granting  that  it  has,  the  result  claimed 
by  no  means  follows.    The  section  relates 


entirely  to  persons  against  whom  a  cause  of 
action  accrues,  and  prevents  them  from  avail- 
ing themselves  of  their  absence  or  conceal- 
ment as  a  means  of  defeating  the  action.  The 
cases  to  which  it  applies  are  different  in  their 
nature  from  those  covered  by  the  other  two 
sections,  and  required  different  language  to 

f>rovide  for  them;   it  therefore  throws  oo 
ight  on  the  construction  of  the  other  sec- 
tions. 
Judgment  afflrmecL 
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John  HURST,  Plff.  in  Certiorari, 
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!•    A   atatote    authorising    the    atate 
board  of  health  to  .establish  a  ■ystem 


of  qnarantliie*  with  inspection  of  persons  and 
bafirsraffe  from  places  where  a  oommunicable 
danfreroua  disease  is  shown  to  the  satisfaction  of 
the  board  to  exist,  la  not  an  uuoonstitutional 
delegation  of  power. 

8.  A  rule  of  the  state  board  of  health  to 
dislnfbct  ba^fi^a^  of  all  ImmiffraDts  from 
other  countries  Is  invalid,  where  the  statute  ooly 


KOTML—Quaraniine  regtHatUmi  by  health  aulthori- 

ties, 
a.  As  to  ships, 

L  Regiilations  and  powers  generaUy, 
2.  lAoMlUy  for  damages  caused, 
8.  Charges  and  expenses. 
\>,  Asto  land  communicntionm 
1.  In  oeneraL 
Z,  Isolation  of  infected  persone. 

8b  LiabUity  for  expenses  and  damages 
caused  thereby. 

SL  Asto  ships» 
L  Begvlations  and  powers  generaiUy. 

By  United  States  Rev.  8tat.,§  4792,  It  Is  provided 
that  the  q  uarab  tioe  aod  other  restrain  ts  established 
by  health  laws  of  any  state  respecting-  vessels 
bound  to  Its  ports  **Bhall  be  duly  observed"  by  the 
officers  of  the  customs  revenue  of  the  United 
States,  by  masters  and  crews  of  revenue  cutters, 
and  by  military  officers  in  command  at  any  port  or 
atatlon  oo  the  sea  coast,  and  that  all  such  officers  of 
the  United  States  shall  faithfully  aid  in  the  execu- 
tion of  such  quarantine  and  health  laws,  but  pro- 
vides that  this  shall  not  enable  any  stute  to  collect 
a  duty  of  tonnage  or  import  without  consent  of 
congress. 

By  the  Quarantine  Act  of  Oongresa  of  Fehrnary 
15, 1808.  it  is  made  unlawful  for  any  merchant  ship 
or  vessel  from  any  foreign  porter  place  to  enter  a 
port  without  compliance  with  state  and  municipal 
regulations  as  well  as  with  the  regulations  pre- 
scribed by  that  act,  with  a  penalty  for  a  violation 
of  the  act  of  $&,000  which  is  made  a  hen  on  the  ves- 
sel. The  act  also  provides  for  the  co-operation  of 
the  surgeon  general  of  the  marine  hospital  service 
with  stitte  and  municipal  boards  of  health  and  in 
the  execution  of  rules  on  the  subject  which  the 
•eoretary  of  the  tressury  shall  promulgate  as  an. 
thorized  by  that  act.  The  act  also  provides  for  ob- 
taining a  bill  of  health  of  the  consular  officer  at 
the  port  of  departure.  It  thus  appears  that  the 
fullest  respect  is  required  by  the  federal  laws  to 
local  quarantine  regulations  under  state  laws  both 
from  public  and  private  vessels. 

*'The  port  of  departure"  referred  to  In  Che  Act  of 
Congress  of  1803  at  which  a  merchant  ship  lx)und 
for  the  United  States  must  procure  a  bill  of  health 
from  the  consul  or  consular  officer  of  the  United 
States,  is  the  port  of  clearance,  and  obtaining  such 
bill  of  health  at  the  Innr  port  at  which  a  vessel  stops 
before  reaching  the  United  States  is  not  sufficient 
2aL.R.A« 


unless  that  is  the  port  of  clearance.  The  Dago,  81 
Fed.  Bep.  086. 

In  Gibbons  v.  Ogden,  22  U.  S.  9  Wlieat.  1,  6  L.  ed. 
23,  Chief  Justice  Marshall  said  respecting  cheactof 
congress  requiring  conformity  with  state  quaran- 
tine laws  by  federal  ageniB,  ''but  in  making  tbese 
provisions  the  opinion  is  unequivocally  manifested 
that  congress  can  control  state  laws  so  far  aa  It 
may  be  necessary  to  control  them  for  the  regula- 
tion ot  commerce." 

In  Morgan's  L.  &  T.  R.'&  8.  S.  Co.  v.  Louisiana 
Board  of  Health.  118  U.  S.  455,  80  L.  ed.  237.  the 
quarantine  system  of  Louisiana  is  sustained  as  a 
rightful  exercise  of  police  power,  at  least  until 
contrress  shall  provides  general  system  of  quaran- 
tine or  confide  to  a  national  board  of  health  the 
general  execution  of  the  detaiU  of  such  a  sj'stera. 

A  statute  delegating  to  a  city  the  power  to  make 
quarantine  regulations  is  not  an  unconstitutional 
delegation  of  Judicial  power.  Metcaif  v.  St.  Louis, 
UMclOa 

If  the  real  design  of  the  ordinance  is  as  a  quar- 
antine regulation  to  guard  against  the  introduc* 
tion  of  disease  into  the  city  a  court  will  not  under- 
take to  determine  whether  some  other  measures 
interfering  less  with  commerce  could  not  as  well 
have  accomplished  the  object.  St  Louis  v.  fiolf- 
inger,  19  Mo.  la 

An  ordinance  of  the  eltyof  St.  Louis  providing 
that  any  steamboat  from  any  point  below  Memphii 
having  on  board  during  the  voyage  more  than 
twenty  passengers  for  each  hundred  tons  register 
between  the  first  of  April  and  the  first  of  Novem- 
ber, or  more  than  thirty  passengers  per  hundred 
tons  register  at  any  other  season  of  the  year,  shall 
be  detained  at  the  quarantine  station  for  the  pui^ 
pose  of  cleansing  and  purification  not  less  than 
forty-eight  hours  nor  more  than  twenty  days,  at 
the  discretion  of  the  quarantine  officers  and  the 
board  of  health,  provided  that  such  officer  may 
discriminate  In  favor  of  boats  without  cabins  or 
with  only  a  few  rooms  on  the  upper  deck  coo- 
structed  for  the  acoommodatlon  of  a  large  num* 
ber  of  steerage  passengers,  by  allowing  fifty  per 
oent  more  paasengera  to  such  t>oat8,l8  sustained  as 
valid.    Ibid.;  St.  Louis  v.  McCoy,  18  Mo.  28(». 

A  dty  ordinance  prescribing  the  duty  of  cap- 
tains of  boats  In  the  state  coming  from  any  place 
infected  wl&  contagious  diseaM  whether  in  or  out 
of  the  state,  to  first  anchor  at  a  certain  place  for 
examioatlon  by  the  hospital  physicians  is  not  re- 


See  also  29  L.  R.  A.  673;  33  L.  R.  A.  300;  40  L.  R.  A.  494. 
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authorlmsaoh  InspeotloD  In  case  of  Immiflrniiits 
from  a  port  or  locality  where  a  dangerous  com- 
municable disease  exlsta. 

tfteptember  S7,  ISOA.) 

CERTIORABI  to  reTiew  a  decision  of  the 
Circuit  Court  for  Chippewa  County  refus- 
ing to  issue  a  writ  of  mandamus  to  compel 
defendant,  a  Justice  of  the  peace,  to  issue  a 
warrant  to  punish  one  Robert  B.  Finch  for  an 
allei^  violation  of  the  rules  of  the  board  of 
health.    Affirmed, 

The  facts  are  stated  in  the  opinion. 

Mr.  A.  A.  EUia»  Atty-Qen.,  for  plaintiff  in 
certiorari: 

The  rules  of  the  board  are  limited  and  con* 
trolled  by  the  proyisions  of  the  law.  Their 
rules  are  not  arbittary  but  made  in  pursuance 
of  law,  and  upon  the  determination  that  cer- 
tain facts  enumerated  in  the  law  exist  This 
is  not  legislation. 

Georgia  R.  A  Bkg.  Oo,  y.  Smith,  70  Gku  694; 
Sutherland,  Stat.  Constr.  g  68;  Lock^9  App.  73 


Pa.  491,  18  Am.  Rep.  716;  8UiU  t.  Bdgood,  80 

B.  C.  519. 

The  true  distinction  is  between  the  delega- 
tion of  power  to  make  the  law  which  involves 
a  discretion  as  to  what  the  law  shall  be,  and 
conferring  an  authority  or  discretion  as  to  its 
execution,  to  be  exercis(Bd  under  and  in  pursu- 
ance of  the  law.  The  first  cannot  be  done;  to 
the  latter  no  valid  objection  can  be  made. 

Cincinnati,  W.  d  Z.  R.  Co.  t.  Clinton 
County  Comrs.  1  Ohio  St.  77;  Moert  v.  Beading, 
21  Pa.  202;  ManhaU  Field  A  Co,  v.  dark,  148 
U.  S.  649,  86  L.  ed.  294;  BtanMd  v.  BlaU,  88 
Tex.  817;  MeteiaJlf  ▼.  St,  LouU,  11  Mo.  102; 
Atlantic  Exp.  Co.  ▼.  Wilmington  dt  W.  R,  Co, 
18 L.  R.  A.  898, 4  Inters.  Com.  Rep.  294.  Ill  N. 

C.  468;  Stone  v.  Fwrmeri  Loan  db  T,  Co.  116  U. 
S.  807.  29  L.  ed.  636;  PeopU  y.  Long  Island  R. 
Co.  184  N.  Y.  506. 

It  will  not  be  contended  but  what  the  power 
to  enact  rules  of  Judicial  procedure  is  a  legis- 
lative one,  and  if  the  clauses  in  our  ronstitu- 
tion  are  to  be  construed  as  a  literal  prohibition 
upon  the  legislature  to  delegate  to  any  author 


pognantto  or  precluded  by  a  state  law  which  pro- 
bibita  "any  person  oomin^  into  this  state  by  land 
or  water  from  any  place  infected  with  a  oontagi- 
ons  disease,  and  In  violation  of  quarantloe  regu- 
lations.*^   Dubois  V.  Augusta,  Dudley  (Qa.)  80. 

Akin  to  quarantine  regulation  is  a  law  require 
ing  a  report  from  the  master  of  a  vessel  of  the 
name,  age,  place  of  birth  and  last  legal  settlement 
of  jeach  passenger.  Bach  a  state  statute  is  upheld 
in  the  case  of  New  York  Olty  v.  Miln,  86  CJ.  &  11 
Pet  UK,  9  L.  ed.  MB. 

The  Act  of  Ckmgress  of  March  8, 1891,  chap.  SSI, 
provides  for  the  exclusion  among  other  classes  of 
aliens  of.  those  **sufrering  from  a  loathsome  or  a 
daogeroiis  contagious  disease.**  This  act  was  up- 
held, although  this  provision  was  not  involved,  in 
the  case  of  JSUu  v.  United  States,  148  U.  &e61,  86 
L.  ed.  1140. 

An  order  of  the  b<»ard  of  health  of  New  Orleans 
refusing  to  let  a  ship  on  which  cholera  had  ap- 
peared during  its  voyage,  or  her  passengers,  land 
anti]  after  returning  for  fumigation  to  a  quaran- 
tine station  which  it  had  passed  wss  upheld  al- 
though the  ship  had  lain  at  that  station  twenty- 
roar  hours  without  having  been  boarded  by  the 
health  officer,  but  without  any  effort  to  get  his  at- 
tendance. The  court  regarded  it  as  the  fault  of 
the  captain  not  to  have  procured  a  visit  of  the 
health  officer  before  leaving  the  station.  Budolphe 
V.  New  Orleans,  U  La.  Ann.  248. 

Persons  who  have  not  the  small-pox,  such  as 
those  having  typhus  fever,  may  be  sent  with  small- 
pox patients  to  a  small-pox  hospital  from  a  ship  in 
quarantine  In  the  exeroise  of  the  reasonable  dis- 
cretion of  the  health  officer  for  the  prevention  of 
or  the  propagation  of  the  small-pox.  Harrison  v. 
Baltlmoie,  1  Gill,  864. 

Power  to  send  persons  to  the  hospital  exists  ss 
weU  where  the  disease  breaks  out  during  the  voy- 
sge  as  in  cases  where  they  were  diseased  at  the  be- 
ginning of  the  voyage. 

Board  of  Health  v.  Cope  (Philadelphia  Dist.  Ct. 
Dec  22, 1849.  MS8.),  Brlghtly*s  Purdon,  Dig.  10th 
ed.  p.  1877,  note. 

Under  the  Pennsylvania  Act  of  January  28, 1818, 
1 18  (Brightly*s  Purdon,  Dig.  10th  ed.  p.  1826),  im- 
posing a  penalty  on  the  captain  or  other  person 
who  takes  any  incoming  vessel  to  the  wharf  be- 
fore a  visit  of  the  port  physician,  unless  In  case  of 
imminent  danger  of  the  loss  of  ship,  passengers, 
or  orew,  the  danger  must  be  imminent,  that  is,  im- 
pending, threatening,  momentary,  and  the  vessel 
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must  be  in  extreme  peril  to  justify  landing  befora 
the  ph3r8ician*s  visit.  Board  of  Health  v.  Mlerchen 
(Phila  Dlst.  Ct,  June  16, 1848.  M88.),  Brightly"* 
Purdon  Dig.  10th  ed.  1826,  note. 

The  Mississippi  Act  of  1877,  'page  64,  making  it 
the  daty  of  all  pilots  at  the  aforesaid  ports  bring- 
ing vessels  into  said  ports*"  to  plaoe  a  flag  at  half 
mast  until  visited  by  the  quarautlne  physician,  re- 
fers only  to  local  licensed  pilots  and  not  to  pilots< 
coming  in  from  the  sea  or  points  beyond  the  state* 
Bloom  V.  State,  57  Miss.  762. 

Bat  this  duty  is  not  confined  to  vessels  coming 
from  infected  districts  but  embraces  all  Incoming 
vessels.    IMd, 

In  the  earlier  case  of  Bex  v.  Harris,  2  Leach,  C  0. 
549, 4  T.  B.  205.  it  was  held  that  under  the  Act  of  26 
Geo.  n.,  chap.  6, 9 1,  enacting  that  all  persons  going 
on  board  ships  coming  from  infected  places  should 
obey  any  orders  which  the  king  in  council  may 
make  but  fixing  no  punishment  for  its  violation, 
and  disobedience  of  such  orders  by  a  pilot  who  had 
conducted  the  ship  into  port  was  Indictable  as  a 
misdemeanor  at  common  law.  And  a  sentence  in 
that  case  was  imposed  of  imprisonment  for  one 
year. 

That  laws  as  to  qnaranUne  for  the  port  of  New 
York  are  not  local  is  intimated  by  the  court  in 
Ferguson  v.  Boss,  128  N.  T.  469,  although  this  waa 
not  in  fact  a  quarantine  case. 

But  resideuce  in  the  locality  is  made  necessary 
by  statute  to  appointment  as  a  quarantine  com* 
missioner,  therefore  one  who  remains  and  lives  in 
another  part  of  the  state  although  his  family  and 
business  are  chiefly  in  New  York  dty,  cannot  be- 
come such  a  commissioner.  People  v.  Piatt,  DT 
N.  Y.  169. 

So  the  board  of  health  of  a  town  in  which  is  sit. 
nated  a  state  quarautlne  establishment  has  no 
power  to  make  an  ordinance  forbidding  the  pas- 
sage of  any  person  from  within  the  quarantine 
indoeure  to  other  parts  of  the  town.  Such  a  local 
body  cannot  thus  hamper  or  interfere  with  the  ex- 
ercise of  the  functions  of  the  state  hospital  officers. 
In  the  above  case  the  history  of  quarantine  legis- 
lation In  New  York  state  is  very  fully  set  forth. 
People  V.  Bofr,  8  Purk.  Grim.  Bep.  216. 

That  a  health  officer  of  the  port  of  New  Ydrk 
must  be  considered  a  state  officer  is  the  conclusion 
in  Young  v.  Flower,  8  MIbc  84.  In  that  case  it  was 
held  that  the  local  hoard  of  health  of  Islip,  Suffolk 
county,  although  it  had  general  powers  to  exclude 
infected  persons  from  the  town,  could  not  prevent 
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fty  the  power  to  make  rules,  then  it  is  difficult 
to  discover  by  what  authority  the  legislature 
has  conferred  upon  the  supreme  couri  of  this 
state  the  power  to  enact  rules  goverDing  the 
practice  both  in  the  higher  and  lower  courts, 
yet  the  validity  of  such  laws  has  been  sus- 
tained. 

Thompson  ▼.  Fhyd,  47  N.  C.  818;  Anderson 
V.  Levely,  58  Md.  192;  Wayman  v.  Southard, 
28  U,  8. 10  Wheat.  1.  6  L.  ed.  258. 

The  by-laws  and  ordinances  which  the  board 
is  authorized  by  the  act  to  pass,  are  not  laws 
within  the  meaning  of  the  ca^es  holding  that 
the  legislature  cannot  delegate  its  legislative 
trust. 

Coe  y,  Schultz,  47  Barb.  64;  Be  Qriner,  16 
Wis.  424. 

The  law  itself  carefully  limits  what  the  rules 
shall  be  and  what  the  rules  may  be,  and  no 
discretion  whatever  is  vested  in  the  board  to 
declare  the  penalties.  The  penalty  is  positively 
fixed  by  the  law  itself. 

Cooley,  Const.  Lim.  p.  289. 

Mr.  John  Hurst  also  for  plaintiff  in  cer- 
tiorari. 


Mr,  E.  C  Chapin*  for  defendant  in  cer- 
tiorari: 

To  determine  what  particular  acts  constitute 
a  crime  is  legislation,  and  the  board  of  health 
legislates  when  it  frames  and  adopts;  rules,  the 
violation  of  which  is  a  misdemeanor. 

Peop^  V.  Hanrahan,4L,  R.  A.  751,  75  Mich. 
611;  m  parte  Cox,  63  Cal.  21;  Port  of  Eureka 
Harbor  Comre,  v.  Excelsior  Bedwood  Co.  88  CaL 
491. 

Where  the  constitution  vests  authority  in  the 
legislature  it,  in  legal  effect,  prohit)its  the  exer- 
cise of  such  power  by  any  other  bodies. 

People  V.  Riordan,  78  Mich.  508. 

The  power  to  enact  the  general  laws  cannot 
be  delegated  by  the  legislature  even  to  the 
people. 

People  y.  CoUtns,  8  Mich.  844;  Cooley,  Const 
Lim.  189,  and  cases  cit€il. 

The  legislature  may  delegate  certain  powers 
to  local  authorities  having  general  or  qualified 
control  over  local  business. 

People  Y.  Bennett,  29  Mich.  460. 

The  Statute  of  1898  attempts  to  confer  on 
the  state  board  of  health,  an  administrative 


the  health  offloer  of  the  port  of  New  York  in  case 
of  an  emergency  and  Inadequacy  of  aooommoda- 
tions  at  the  quarantine  establishment,  from  caus- 
ing persons  and  vessels  in  quaruntioe  to  be  landed 
in  ttiat  town  under  proper  regulations  for  ttieir 
isolation. 

Nevertheless,  the  express  restriction  by  the  stat- 
ute of  the  quarantine  establishment  to  the  lower 
bay  of  New  York  is  held  to  prevent  tbe  use  by  the 
quarantine  authorities  of  any  place  in  SuflToik 
county  as  an  annex  to  or  overflow  of  the  quaran- 
tine establJshment  of  the  port,  and  ttiat  tbe  au- 
thority to  order  people  sent  there  from  ships  in 
quarantine  was  merely  a  case  of  emergency.   IbUL 

This  decision  agrees  with  Segulne  v.  Schultz,  81 
How.  Pr.  806.  deciding  that  tbe  New  Tork  quaran- 
tine statutes  did  not  authorize  the  landing  of  per- 
sons subject  to  quarantine  on  Staten  Island  for  tbe 
purpose  of  quarantine  detention  because  tbe  stat- 
utes provided  that  the  establishment  of  ware- 
bouses,  wet  docks  and  wharves  should  be  in  the 
lower  bay  of  New  York  and  not  Staten  island. 
Long  island,  or  Coney  island,  and  that  the  floating 
hospital  should  be  in  tbe  bay,  while  it  provided  for 
the  burial  of  persons  who  died  in  quarantine  on 
Staten  Isiand. 

The  city  of  Philadelphia  cannot  be  enjoined  by 
a  court  outside  of  PhiJadelphia  county  from  build- 
ing a  quarantine  established  in  such  other  county, 
as  tbe  court  is  without  Jurisdiction  of  tbe  defend- 
ant. But  if  the  establishment  is  a  nuisfince  tbe  in- 
dividuals  erecting  it  can  be  enjoined.  Chester  v. 
Philadelpbia.  15  Pa.  Co.  Ct.  Bep.  217. 

A  county  board  of  health  in  Florida  cannot  re- 
quire a  vessel  to  deviate  six  miles  from  its  course 
to  reach  a  quarantine  station  for  inspection  and 
examination.  Forbes  v.  Escambia  County  Board 
of  Healtb,  18  L.  B.  A.  549, 28  Fla.  26. 

The  Florida  statute  for  the  appointment  of 
county  board  of  health  is  in  pari  materia  with  the 
state  quarantine  act. 

If  a  vessel  is  not  liable  to  quarantine  detention, 
after  tbe  determination  of  that  fact  any  detention 
thereof  or  Interference  with  the  passage  of  United 
States  officials  to  and  from  the  vessel  is  unreason- 
able.   Ex  parte  O^Donovan,  24  Fla.  281. 

In  the  atx)ve  case  the  court  suggests  that  in  view 
of  tbe  fear  of  prejudice  in  local  courts  which  both 
parties  seemed  to  have,  and  of  tbe  pressing  public 
necessity  of  a  decision  of  the  question  on  its  merits, 
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tbe  supreme  court  of  the  state  would  probably 
tertaln  an  original  bill  to  settle  the  dispute. 

An  existing  and  lawfully  established  quarantiDd 
is  necessary  to  tbe  validity  of  regulations  by  a 
board  of  health  restricting  visits  to  vessels  which 
enter  a  port,  especially  as  applied  to  United  States 
revenue  officers.    Ud(L 

A  county  board  of  healtb  cannot  require  a  vea. 
sel  to  be  fumigated  or  disinfected  unless  it  is  sub- 
ject to  and  put  in  quarantine.  Forbes  v.  Escambia 
County  Board  of  Healtb,  suprcL 

Tbe  disinfection  of  imported  rags  may  be  dele- 
gated by  tbe  board  of  health  having  general  quar- 
antine powers  to  a  third  person  who  shall  be  en- 
titled te  a  lien  thereon  for  bis  compensation. 
Train  v.  Boston  Disinfecting  Co.  144  Mass.  523.  SB 
Am.  Etep.  113. 

In  this  case  the  court  said  it  was  not  prepared  to 
say  that  a  merely  general  order  to  disinfect  all  rags 
brought  by  vessel  would  be  unreasonable.    Ibid, 

See  further  infra  under  A.  8  as  to  cbarges  for 
dlslnfection. 

2.  LiabUityfor  damoQea  caused. 

When  the  health  officials  and  their  men  have  fur- 
nished proper  materials  for  fumlgatiug  a  vessel 
and  distributed  tbem  in  pans  or  pannikins  around 
tbe  steerage  quarters  of  a  vessel,  and  vlven  proper 
instructions  snd  have  left  the  vcs*3el,  tbe  duty  de- 
volves upon  tbe  captain  and  bis  subordiuates  to  at- 
tend to  tbe  removal  ot  such  apparatus  and  see  that 
tbe  passengers  are  not  exposed  to  danger,  and  tbe 
captain  may  be  held  liable  for  negligence  in  leav- 
ing poison  in  one  of  tbe  pannikins  like  a  drinking 
cup  where  It  was  found  by  a  child  of  a  passenger 
who  was  poisoned  by  it.  Kennedy  v.  Byall,  87  N. 
Y.879. 

The  president  of  a  board  of  healtb  ordering  tbe 
fumigation  of  a  cargo  of  fruit  was  held  personaily 
liable  for  tbe  damages  where  be  acted  without  au- 
thority of  law  or  of  the  board  e](cept  a  general an- 
thority  to  act  In  emergencies,  the  vessel  having  a 
clear  bill  of  healtb  coming  from  a  port  in  tbe  West 
Indies  where  no  sickness  was  shown,  although  it 
was  in  what  Is  called  the  yellow  fever  zone  where 
that  disease  is  endemic.  Beers  v.  Board  of  Health, 
86  lA,  Ann.  1182,  48  Am.  Bep.  fSSA. 

Tbe  acts  of  bealth  officers  in  appropriating  and 
taking  possession  and  control  of  a  vessel  or  any 
part  thereof  for  a  person  found  thereon  having 
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Iward  and  one  not  recogDized  or  named  in  the 
eoDBtitiition,  the  power  to  enact  a  general 
•criminal  law  which,  if  valid,  is  operative  in 
«vei7  part  of  the  state. 

Detroit  Parks  d  Boulevards  Comra.  v.  Detroit, 
80  Mich.  675;  Senate  of  Uappy  Home  Club  of 
America  ^.Alpena  County  8upr8.2Z  L  R  A144, 
$9  Mich.  117;  Detroit  Board  of  Metropolitan 
Police  V.  Wayne  County  Board ^  Auditors,  68 
Mich.  579;  Ex  parte  Cox,  and  JPort  of  Eureka 
Barhor  Comrn,  v.  Excelsior  Redwood  Co.  supra; 
Stanjield  v.  State,  88  Tex.  817;  Werner  v.  Oal- 
€eston,  72  Tex.  22;  MetcalfY.  St.  Louis,  11  Mo. 
102;  Stone  v.  Farmers  Loan  db  T,  Co.  116  U. 
8.  807.  29  L.  ed.  686;  Ooe  v.  Shuliz,  47  Barb. 
«4. 

None  of  these  cases  meet  the  point  made 
«gainst  the  Michigan  statute,  that  it  delegates 
to  the  state  board  of  health  the  power  to  form- 
ulate rules,  a  violation  of  which  constitutes  a 
misdemeanor  and  puts  in  operation  the  crimi- 
nal laws  of  the  state;  in  brief,  that  it  attempts 
to  delegate  power  to  enact  a  general  criminal 
law. 


Mr.  John  D.  Coneljr*  also  for  defendant 
in  certiorari: 

Bv  virtue  of  the  constitution  the  whole  law- 
making power  was  transfeired  from  the  people 
to  the  senate  and  house,  subject  only  to  the 
limitations  and  restrictions  contained  in  the 
Constitution  of  the  United  Stales  and  in  that 
of  this  state. 

People  V.  CcUins,  8  Mich.  848. 

Subject  to  these  restrictions  and  limitations 
the  power  of  the  senate  and  house  of  representa^* 
tives  to  enact  binding  laws  is  unlimited. 

Scott  V.  SmaH,  1  Mich.  807;  WiUiams  v. 
Detroit,  2  Mich.  560;  Sears  ▼.  CottreU,  5  Mich. 
261. 

The  simple  creation  by  a  state  constitution 
of  the  legislative  power  without  any  specific 
erant  and  without  any  express  limitation  would 
have  conferred  this  unlimited  power. 

Sears  v.  CottreU,  supra. 

So  exclusively  is  legislative  power  vested  in 
the  state  legislature  by  the  Michigan  constitu- 
tion, it  has  been  held  that  it  cannot  be  del^ga* 
ted  even  to  the  people  themselves. 


emaQ-pox«'aDd  their  neirltgenoe  by  which  the  ves- 
-sel  was  partly  destroyed  by  fire,  do  not  make  a  eity 
liable  for  damaires  where  the  statutes  merely  re- 
quire that  the  vessel  shall  perform  quarantine  In 
«iich  cases,  and  all  persons  thereon  required  to 
■comply  with  refrulatlons  of  the  health  authorities, 
without  provldinir  tbat  the  latter  may  assume  pos- 
•eession  and  control  of  the  vessel.  Mitchell  v.  Rock- 
land, 45.  Me.  48a,  68  Me.  lia,  41  Me.  863, 66  Am.  Dec 


The  mere  payment  by  a  dty  of  a  bill  for  deans- 
iDg  an  infected  vessel  cannot  be  regarded  as  a 
<ntiflcation  of  the  negligence  or  misfeasance  of  the 
person  performing  the  service,  of  which  no  notice 
to  the  dty  is  shown.  Mitchell  v.  Rockland,  IB  Me. 
118. 

But  when  a  vessel  is  in  a  condition  of  deanliness 
«nd  freedom  from  mallimant  disease, which  entitles 
her  owners  to  take  her  to  sea,  the  purely  arbitrary 
-detention  of  the  vessd  by  the  board  of  health  of  a 
dty  entitles  the  owners  of  the  vessel  to  a  recovery 
for  the  damages  sustained  and  the  dty  is  liable 
therefor.    Sumner  v.  Philadelphia,  9  Phlla.  408. 

FOr  the  failure  to  give  suitable  care  to  a  person 
In  the  smaU-pox  hospital  where  he  is  sent  by  the 
■dty  officers  from  a  vessel,  the  municipal  corpora- 
tion cannot  lie  held  liable,  but  the  remedy  If  any 
Is  against  the  Individuals  who  are  In  fault,  fiar- 
Iwur  V.  BUsworth,  67  M&  204. 

8.  CTiarges  and  estpenses. 

Under  Mass.  Oen.  Stat.,  dia|\  86, 1  SO,  providing 
that  all  expenses  on  account  of  any  person,  vessel, 
or  goods  under  quarantme  regulations  shall  be 
paid  by  such  person  or  by  the  owner  of  the  prop- 
•erty,  does  not  make  the  owner  of  a  vessel  under 
quarantine  regulations  -  liable  for  the  expenses  at 
the  hospital  of  a  seaman  transferred  there  by  order 
-ef  the  board  of  health,  flrovlncetown  v.  Smith, 
120  Mass.  96. 

A  ship  Is  not  liable  for  the  expense  of  treatment 
In  a  hospital  of  smaU-pox  patients  which  it  brought 
into  port,  in  the  absence  of  anything  in  the  nature 
at  the  contract  liability,  or  of  anything  to  show 
that  the  disease  originated  from  any  cause  at- 
tributable to  the  carrier  and  in  the  absence  of  any 
provision  of  law  therefor,  especially  where  the 
statutory  charge  of  two  dollars  per  head  for  hos- 
pital money  had  been  paid  by  the  consignee  of  the 
^ip.  New  Orleans  v.  The  Wildermere,  12  La. 
Ann.  64. 

The  owneit  or  oonsigneeB  of  vessels  may  be  tjr 


statute  made  liable  for  the  cost  of  boarding,  nur^ 
Ing,  and  medical  attendance  to  emigrant  passen- 
gers brought  m  such  vessels,  while  they  are  prop- 
erly detained  in  a  lazaretto.  Board  of  Health  v. 
Loyd,  1  Phlla.  20. 

Under  Pennsylvania  Act  of  January  29,  1818, 
1 16,  making  the  Importer,  master,  captain,  owner, 
or  consignee  of  a  vessel  liable  for  the  expense  of 
boarding,  lodging,  nursing,  medicine,  maintenance 
and  other  necessaries  provided  for  diseased  per^ 
sons  brought  by  a  ship  and  sect  to  the  lazaretto, 
and  also  of  burial  In  case  of  death,  with  a  right  of 
action  over  against  the  passengers  for  expenses 
on  their  account,  the  declaration  against  the 
owner  or  consignee  need  not  state  the  numt)er 
and  names  of  passengers  nor  aver  that  the  ship 
came  from  a  port  where  malignant  disease  pre- 
▼diled.  Board  of  Health  v.  Ck>pe  (Phlla.  Dist.  Ot. 
Dec.  22,  1840.  MSS.),  Brightiy's  Purdon,  Dig.  10th 
ed.  18T7,  note. 

The  provision  for  the  examination  of  a  ship  by 
the  lazaretto  physician  under  oath  Is  merely  de- 
claratory and  will  not  affect  the  right  to  recover 
the  expense  of  healing  the  sick  though  ordered  to 
the  hospital  before  the  oath  was  made.  Board  of 
Health  v.  Ck)pe,  supra. 

Under  statutory  power  to  prevent  the  lntrodu(v 
tlon  of  contagious  diseases  within  the  city  or  with- 
in three  miles  of  the  same,  the  mayor  and  city 
council  of  Baltimore  had  the  power  to  charge  the 
expense  caused  by  the  introduction  of  persons 
having  a  contagious  disorder  upon  the  owner, 
captain,  or  consignee  of  a  vessel  by  which  they  are 
brought.    Harrison  v.  Baltimore,  1  Gill,  264. 

The  expense  of  caring  for  patients  having  con- 
tagious diseases,  sent  by  the  health  oflBoer  of  m 
port  to  a  smail-pox  hospital  from  a  ship  in  quaran- 
tine may  also  be  charged  to  such  ship.    IMd. 

The  reasonable  and  fair  expense  Incurred  by  the 
dty  in  disinfecting  a  ship  which  has  passengers 
sick  with  small-pox  and  of  disinfecting  the  passen- 
gers in  order  to  prevent  the  spread  of  smaU-pox, 
and  also  of  furnishing  fresh  provisions  to  such 
passengers  on  the  vessel  in  quarantine  if  necessary 
to  prevent  the  propagation  of  the  disease,  may  be 
charged  upon  such  vessel.   i2><d. 

The  consignee  of  a  ship  was  In  this  case  held  lia- 
ble In  a  suit  by  the  city  of  Baltimore  for  the  ex- 
penses incurred  by  the  city  in  disinfecting  the 
ship  and  passengers  and  In  the  care  of  the  small-pox 
passengers  and  others  sent  to  the  small-pox  hospital 
I  while  the  ship  was  in  quarantine,  notwithstanding 
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People  Y.  CoUina,  wpra. 

Tbe  legislature  has  the  power  to  delegate  to 
local  commuDiticstbe  regulation  of  local  con- 
cerns but  no  delegation  can  be  made  concern- 
in  cr  subjects  of  general  legislation. 

Cooley,  Const.  Lim.  6th  ed.  p.  188;  People 
y.  Bennett,  29  Mich.  456. 

In  Detroit  Parka  <fc  Bovlevarda  Oomra,  v. 
Detroit,  80  Micb.  075,  it  was  said  that  where 
the  legislature  bad  divided  the  powers  of  gov- 
ernment  in  a  municipality  into  two  depart- 
ments, legislative  and  administrative,  and  con- 
ferred the  legislative  power  on  a  common 
council,  it  could  not  by  a  supplemental  act  con- 
fer upon  an  administrative  board  the  power  to 
make  needful  rules  and  regulations  respecting 
the  use  of  Belle  Isle  bridge. 

The  question  concerning  the  state  board  of 
health  is  not  one  of  local  government. 

Ejt  paite  Cox,  68  Cal.  21;  Port  qf  Eureka 
Harbor  Comra.  r.  Excelsior  Redwood  Co,  88 
Oal.  491 :  Montroaa  v.  StaU,  61  Miss.  420;  Stan- 
JUld  V.  StaU,  88  Tex.  817;  StaU  y.  Chicago,  M. 


dt  St.  P.  R  O?.  88  Minn.  281;  StaU  Tax  Law 
Caaea,  54  Mich.  850. 

The  rule  attacked  goes  way  beyond  what  thfr 
legislature  has  attempted  to  empower.  The 
statute  only  applies  to  sick  or  infected  or  ex- 
posed  persons,  or  persons  in  danger  of  infec- 
tion. 

The  rule  is  sweeping  and  extends  to  tbe  ba^- 

gage  of  all  persons  desirous  of  changing  tbeir 
omes  from  a  foreign  one  to  this  country. 
United  Btatea  v.  Miller,  26  Fed.  Rep.  95. 

Hoiiti^om«i7»  J.,  delivered  the  opinioi^ 

of  tbe  court : 

The  plaintiff,  who  is  prosecuting  attomej 
for  the  county  of  Chippewa,  on  the  24th  of 
November,  1893,  presented  to  tbe  respondent* 
who  is  a  justice  of  the  peace  of  said  county » 
a  complaint  alleging  that  one  Robert  B. 
Finch  was  a  station  agent  of  the  Minneapolis^ 
St.  Paul  &  Sault  Ste.  Marie  Railroad  Com- 
pany  at  Sault  Ste.  Marie,  and  on  the  28d  of 
November,  1898,  in  charge  of  a  train  be- 


A  claim  that  the  ship  was  ohartered  under  an 
agreement  that  the  charterers  were  to  pay  all  ex- 
penses of  passengers  and  that  defendant  had  no 
agency  under  the  charter-party  and  that  his  con- 
trol over  tbe  vessel  as  consignee  was  to  take  effect 
from  and  after  tbe  full  perfornmnoe  of  all  the 
stipulations  in  the  said  charter-party  and  per- 
formance of  the  said  voyage.  The  court  said  there 
was  no  testimony  to  prove  these  conditions  and 
gualiflcations.    Ihid. 

Tbe  fact  that  the  health  olBoer  first  demanded 
that  the  master  of  the  vessel  furnish  fresh  provis- 
ions to  tbe  persons  on  board,  which  was  refused, 
and  that  the  charge  for  expenses  on  account  of 
the  small-poz  on  board  were  first  charged  to  tbe 
captain,  did  not  prevent  recovering  these  ex- 
penses from  the  consignee  of  the  vessel  when  they 
have  been  Incurred  by  the  city  in  tbe  rightful  exer- 
cise of  tbe  discretion  of  the  health  officer.    Ibid, 

A  county  board  of  health  may  charge  a  vessel 
for  quarantine  services  where  proper  provision 
has  been  made  therefor  under  tbe  statutes.  Fer- 
rari V.  Escambia  Ck>unty  Board  of  Health,  2A  Fla. 
890. 

The  Florida  statute  creating  county  boards  of 
health  did  not  Itself  authorise  such  charges,  but 
t)eing  construed  in  pari  materia  with  the  general 
quarantine  acts  must  be  held  to  authorize  them* 
Jhid, 

A  charge  of  five  cents  per  ton  according  to  the 
registry  of  a  vessel  for  tbe  use  of  a  crib  in  unload- 
ing ballast  during  fumigation  is  unlawful  because 
it  is  a  tonage  tax.   ibid. 

Olvlng  a  draft  without  compulsion  ratifies  a 
oompulsory  acceptance  of  quarantine  services  even 
if  payment  therefor  could  not  have  been  com- 
pelled otherwise.   IbUL 

The  prohibition  of  a  tonnage  tax  by  state  law 
prevents  tbe  imposition  under  quarantine  laws  of 
a  charge  on  vessels  arriving  at  tbe  quarantine 
station  measured  by  tonnage,  to  pay  tbe  expenses 
of  quarantine  regulations.  Feete  v.  Morgan,  88  U. 
8. 19  Wall.  581,  S  L.  ed.  201. 

A  charge  by  state  laws  for  every  vessel  passing 
a  quarantine  station  of  a  certain  sum  according  to 
the  class  to  which  tbe  vessel  belongs  as  a  fee  for 
tbe  exa  mination  of  the  vessel  as  to  its  sanitary  con- 
dition and  the  port  from  which  it  came,  is  upheld  as 
a  charge  for  quarantine  services  and  not  constitut- 
ing a  tonnage  tax.  The  amount  cbarged  to  a  vessel 
or  tbe  highest  class  in  this  case  was  $80.  Morgan *s 
L.  &  T.  R.  &  8.  &  Co.  v.  Louisiana  Board  of  Health, 
U8U.8.i6&,80L.ed.fli7. 
26  L.  R.  A. 


A  charge  by  tbe  health  commissioner  of  New 
York  of  a  certain  sum  for  every  passenger  arrtT- 
ing  at  that  port  by  ship  to  be  collected  of  tb» 
master  of  the  vessel  for  a  hospital  fund,  any  sup- 
plus  of  which  should  go  to  a  Juvenile  ref ormltorj,. 
cannot  be  sustained  as  part  of  the  quarantine- 
system  of  the  state  because  it  is  an  unconstltu* 
tlonal  regulation  of  commerce.  Fassenger  Casesw 
48n.8.7How.  288,12L.ed.!nS.  See  also  St.  Lou^ 
V.  Bulfinger,  19  Mo.  18. 

Under  tbe  New  York  statute  giving  the  health 
officers  of  the  port  of  Now  York  power  to  protect 
the  public  against  contagion  from  infected  vessels- 
and  cargoes  and  nuiklng  the  vessel  liable  for  the 
expenses  incurred  or  services  performed  in  quar- 
antine matters  by  him  or  bis  employes  no  lien  ca» 
be  bad  for  disinfecting  rags  done  without  his  em- 
ployment or  direction  or  his  approval  of  its  effi- 
ciency, although  the  rags  were  sent  to  the  place  of 
disinfection  by  his  approval  and  advice  and  were- 
wlthin  the  rule  by  him  requlrlnir  tbeir  disinfection. 
Lookwood  V.  Bartlett,  130  N.  Y.  840. 

But  alien  for  storage  and  lighterage  at  the  ware- 
house where  the  vessel  is  sent  for  such  dlsinfeotioik 
can  be  sustained.   Jbid. 

Lack  of  the  certificate  of  the  oonsul  required  by 
the  rule  of  the  health  officer  as  to  tbe  credit  and 
character  of  the  owner  of  rags  who  makes  affidavit 
that  tbey  did  not  come  from  infected  localities  la- 
fatal  to  its  elf ect  and  leaves  them  subject  to  dlsln* 
feotion.   Jbid. 

b.  .^  to  land  eommunieatiinu 

!•  In  Qeneralm 

Quarantine  regulation  of  railroad  travelers  un» 
der  the  Michigan  laws  is  involved  in  a  federal  caaa- 
as  well  as  in  tbe  main  case  of  Hurst  v.  W  abkkr. 

In  the  federal  court  following  the  general  rul» 
to  charge  cost  of  quatantine  inspection  of  ship 
passengers  upon  the  vessel  which  brings  them  holda 
in  Minneapolis,  St.  F.  ft  9.  8.  M.  R.  Ck>.  v.  Milner* 
57  Fed.  Bep.  270,  that  a  railroad  compnny  may  be- 
charged  with  the  cost  of  quarantine  inspection  of 
its  passengers. 

Tbe  Michigan  quarantine  laws  are  held  in  that 
case  not  to  violate  our  treaty  with  Norway  and 
Sweden  and  a  preliminary  injunction  was  denied' 
by  the  United  States  court  against  the  Michigan 
state  board  of  health  to  restrain  quarantine  regu- 
lation under  which  there  was  a  daily  quarantine 
detention  of  railroad  passengers  and  disinfeotlov 
of  their  baggage.   IZrfd. 
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longing  to  said  railway  company;  that  on 
nid  train  there  was  baggage  consisting  of 
clothinff,  wearing  apparel,  etc.,  belonging 
to  one  Edmund  Watelet,  an  immigrant,  late 
of  Havre,  France,  who  was  traveling  through 
Michigan  to  Minneapolis,  and  whose  bag- 

fige  was  liable  to  oe  disinfected  by  one 
homas  N.  Rogers,  an  inspector  (authorized 
by  the  Michifi^an  state  board  of  health)  of  all 
immigrants  destined  to  pass  into  or  through 
the  state  of  Michigan ;  that  said  Finch  was 
requested  by  said  Kogers  to  detain  said  bag- 
gage for  disinfection  and  inspection,  and 
willfully  refused  so  to  do,  and  proceeded 
with  said  train  and  said  baggage  in  and 
through  Michigan,  in  violation  of  rule  No. 
2,  framed  and  published  by  the  Michigan 
sute  board  of  health  under  Act  No.  280  of  the 
Laws  of  1885,  as  amended  by  Act  No.  47  of 
the  Laws  of  1893  of  this  state.  Upon  the 
presentation  of  this  complaint  the  respondent 
was  requested  by  the  relator  to  cause  a  war- 
rant to  be  iflsued,  based  upon  said  complaint. 


but  declined  to  do  so  for  the  reason  that  Act 
No.  47  of  the  Laws  of  1898  was  unconstitu- 
tional and  void,  and  for  the  further  reasooL 
that,  if  said  act  was  not  void,  rule  No.  2, 
upon  which  the  prosecution  was  based,  wasi- 
not  authorized  bvsaid  act,  and  that  the  board 
of  health  exceeded  its  authority  in  passing: 
said  rule.    The  relator  then  applied  to  the* 
circuit  judge  for  a  mandamus,  which  waSi 
refused,  and  certiorari  has  been  issued  to  re- 
view his  decision.     The  two  questions  pre- 
sented here  are  those  which  determined  the^ 
action  of  the  justice. 

1.  It  is  contended,  and  the  circuit  judge- 
held,  that  the  statute  in  question  is  uncon- 
stitutional for  the  reason  that  it  delegates  to 
the  board  of  health  legislative  power,  in  con- 
travention of  section  1  of  article  4  of  the  Con- 
stitution, which  provides  that  **  legislative 
power  is  vested  in  a  senate  and  a  house  of 
representatives."  To  determine  the  question 
involved,  it  it  necessary  to  refer  at  some 
length  to  the  provisions  of  the  statute.    Seo- 


The  court  also  decided  thataoertiflcate  rrom  the 
Uoit^  States  iDspecton  would  not  exempt  a  pas- 
•eoger  from  such  detention  Xor  examination  by 
state  authorities.    JMd. 

PaflMogeis  from  non-lnfeoted  countries  and 
looaiitiea  coming  by  raU  were  held  not  exempt 
from  state  inspection.   Ibid. 

Even  thouffh  there  was  an  unoonstitutional  pro- 
vision  of  the  act  attempting  to  make  a  violation  of 
the  rales  of  the  board  of  health  a  misdemeanor,  it 
would  not  l>e  ground  for  an  injunction  against  a 
criminal  prosecution  by  the  state.   lIHd. 

A  municipality  organized  under  Alabama  Code, 
obap.  I.  title  14,  Sfl  1486-1516,  has  no  implied  power  to 
establish  quarantine  regulations  and  is  not  liable 
for  the  compensation  of  an  officer  employed  to  en- 
force quarantine  regulations  against  a  neighbor- 
ing town  io  which  an  epidemic  is  raging.  New 
Decatur  v.  Berry,  SO  Ala.  483. 

But  in  North  Carohna  a  town  ordinance  prohibit- 
ing a  person  from  a  certain  place  described  as 
infected  with  smaU-pox  to  enter  the  town  is  re- 
sarded  as  valid  and  held  to  apply  only  to.tboee  who 
oome  immediately  or  directly  from  that  place,  and 
not  to  those  who  had  not  been  there  after  the 
passage  of  the  ordinance.  Salisbury  Ck»mrs.  v. 
Powe,61N.C.l84. 

Knowledge  of  a  quarantine  order  of  a  county 
board  of  health  Is  not  imputed  to  every  one  as 
would  be  the  case  if  the  order  were  a  state  stetute, 
therefore  a  criminal  information  for  disobeying  it 
is  not  sufficient  where  it  does  not  show  knowledge 
of  the  order.    State  v.  Butts  (8.  Dak.)  9  .L.  fi.  A. 

Within  the  general  class  of  quarantine  legula- 
Uons  may  be  included  the  rule  of  the  Indiana  state 
hoard  of  health  requiring  a  transit  permit  for  every 
dead  body  showing  the  name  of  the  medical  at- 
tendant as  well  as  of  the  deceased  before  transporta- 
tion of  the  body.  The  lack  of  su  ch  permit  Is  a  good 
defense  for  the  refusal  of  a  carrier  to  transport 
the  body.  Lake  Brie  &  W.  B.  Go.  v.  James  (Ind.) 
Hov.Silsea. 

An  ordinance  prohibiting  second-band  clothing 
to  be  brought  into  or  sold  in  a  town  without  first 
ivoyingthatttdid  not  oome  from  a  place  where 
contagion  or  infection  la  or  has  been  prevailing  is 
unrossonable  and  void  in  the  absenoe  of  any  epi- 
demic or  apparent  necessity  therefor.  Kosciusko 
T.  Slomberg,  12  L.  B.  A.  629.  68  Wis.  469. 

A  town  ordinance  making  it  unlawful  to  Import, 
mu  or  otherwise  deal  in  second-hand  clothing  or 
bedding  with  a  proviso  that  it  shall  not  apply  to 


articles  not  Imported  and  that  have  not  been  used 
by  persons  having  infectious  disease  is  not  a  valid 
exercise  of  quarantine  power  because  it  absolutely 
prohibits  dealing  In  imported  clothing.  Greens^ 
boro  v.  Ehrenreich,  80  Ala.  679, 60  Am.  Bep.  180. 

A  statute  oannot  give  the  board  of  state  vltloul-w 
tural  commissioners  power  to  declare  what  acta  in 
breach  of  their  quarantine  regulations  as  to  In-^ 
feoted  vines,  cuttings,  and  empty  fruit  boxes  shall 
constitute  a  misdemeanor.  This  would  be  an  un- 
oonstitutional delegation  of  legislative  power.  E» 
parU  Cox,  68  Gal.  ^ 

2.  Isolation  of  infected  persons. 

The  same  purpose  which  appears  in  all  quaran. 
tine  laws  is  sought  in  the  case  of  persons  havings 
infectious  diseases  while  at  their  own  homes  by 
compelling  their  isolation  either  there  or  elsewhere. 

A  statute  providing  for  the  removal  of  a  persoa 
who  has  a  dangerous  infectious  disease  to  a  separ- 
ate house  if  it  can  be  done  without  great  danger 
to  him,  is  fairly  within  the  constitutional  exeroise 
of  police  power.    Haverty  v.  Bass,  66  Me.  7L 

The  power  of  town  officers  under  Maine  Rev. 
Stat.,  chap.  14, 1 1,  to  remove  to  a  separate  house  a 
person  having  an  infectious  disease  can  be  exer- 
cised without  any  warrant  from  justices  of  the 
peace  such  as  is  provided  for  by  section  6 to  require 
a  proper  officer  to  make  such  removal.  Section 
6  was  not  Intended  to  cripple  or  Impair  the  powera 
of  such  officers,  but  to  render  them  more  effect- 
uaL    Ibid, 

A  board  of  health  may  be  enjoined  from  remov- 
ing tenanta  and  cloeing  up  houses  where  it  is  not 
Justified  by  the  existence  of  a  pestilential  disease. 
Eddy  V.  Board  of  Health,  10  Phlla.  94. 

A  board  of  health  has  no  power  to  take  posses 
slon  of  a  house  in  which  a  person  is  sick  with  a. 
contagious  disease  unable  to  be  moved,  and  occupy, 
control,  and  use  the  house  as  a  hospital  to  the  ex- 
clusion of  the  owner*s  possession  without  his  con- 
sent, although  the  statute  in  such  a  case  authorized 
the  board  to  enforce  regulations  for  averting  the 
spread  of  the  disease.  Spring  v.  Hyde  Park.  187 
Mass.  664, 60  Am.  Bep.  884;  Brown  v.  Murdock,  14^ 
Mass.  814. 

A  municipal  corporation  having  power  to  **re- 
move  or  confine  persons  having  infectious  or  pes- 
tilential diseases^*  has  power  to  rent  a  building  for 
small-pox  patients.  Anderson  v.  O*0onner.  98  Ind. 
168. 

The  power  of  the  board  of  health  of  a  city  to  rent, 
a  buUding  to  use  as  a  hospital  for  cholera  patients^ 
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4ion  1  provides  that :  **  Whenever  it  shall  be 
shown  to  the  satisfaction  of  the  state  board 
of  health  that  cholera,  diphtheria,  or  other 
dangerous,  communicable  disease  exists  in 
any  foreign  country,  neighboring  state,  or 
locality  within  this  state  whereby  the  public 
health  is  imperiled,  and  it  shall  be  further 
shown  that  immigrants,  passengers,  or  other 
persons  seeking  to  enter  this  state,  or  to  travel 
from  place  to  place  within  this  state,  are 
coming  from  an^  locality  where  such  dan- 

f:erous,  communicable  disease  exists,  and  are 
ikely  to  carry  infection  of  such  dangerous, 
communicable  disease,  the  state  board  of 
health  shall  be  authorized  to  establish  a  sys- 
•tem  of  quarantine  for  the  state  of  Michigan 
or  for  any  portion  thereof. "  Section  2  pro- 
vides that:  ''Such  quarantine  shall  be  for 
the  purpose  of  preventing  all  immigrants, 


passengers  or  other  persons,  under  the  cir- 
cumstances mentioned  in  section  one  of  this 
Act,  from  entering  tlie  state  or  from  j^oing 
from  place  to  place  within  the  state,  who,  ia 
the  opinion  of  the  state  board  of  health,  or 
in  the  opinion  of  an  inspector  duly  appointed 
by  said  board,  are  likely  to  carry  infection 
of  cholera,  small -pox,  diphtheria,  or  oilier 
dangerous,  communicable  disease;  and  for 
the  detention  of  all  such  persons  outside  the 
borders  of  the  state,  or  if  already  within  the 
state,  at  the  places  where  they  may  be  or 
at  the  place  they  have  been  exposed  to  or 
have  contracted  such  dangerous,  communi- 
cable disease  or  at  such  suitable  place  as  such 
board  niay  provide,  during  the  p<'riod  of  the 
incubation  of  such  disease,  or  of  its  existence 
if  already  developed,  and  until  in  the  opin- 
ion of  the  state  board  of  health  such  persons 


when  necessary  is  inoluded  In  their  powers  of  gen- 
eral supervision  over  the  health  of  the  city  and  the 
grant  of  all  power  neoesBary  to  carry  into  effect 
-the  ordinance  defining  tbeir  duties  which  speoifl- 
cally  mention  only  that  of  general  supervision  and 
of  a  reports  Aull  Sav.  Bank  v.  Lexington,  74  Mo. 
104.1 

But  the  authority  of  a  board  of  health  to  **  pro- 
cure** suitable  places  for  the  reception  of  persons 
sick  with  Asiatic  or  malignant  cholera  does  not  ex- 
tend to  the  purchase  of  land  for  that  purpose. 
People  V.  Monroe  County  Supzs.  18  Barb.  607. 

8.  lAabQity  for  expenau  and  damages  caused  therebu. 

A  town  in  Vermont  is  not  liable  for  the  negllgenoe 
•of  selectmen  in  failing  to  perform  theirdutles  under 
the  statute  as  to  preventing  the  spread  of  small- 
pox because  the  town  ^*could  not  be  subjected  for 
acts  or  defaults  of  the  selectmen  except  in  refer- 
ence to  duties  imposed  by  law  on  the  town**  and  no 
duty  in  respect  to  this  matter  is  Imposed  on  the 
town  as  such.    White  v.  Marshfleld,  48  Y t.  80. 

A  city  is  not  liable  for  the  unlawful  seizure  of  a 
liouse  by  aldermen  for  a  pest  house  and  the  putting 
of  small-pox  patients  therein,  although  the  alder- 
men would  be  liable  where  none  of  the  powers  of  a 
'board  of  health  were  given  to  the  aldermen  further 
than  to  atMite  and  remove  nuisances.  Boom  v. 
ntioa,2Barb.l04. 

A  town  cannot  be  held  liable  for  the  unauthor- 
•ized  acts  of  its  board  of  health  in  taking  poesession 
of  a  house  In  which  are  persons  having  a  conta- 
gious disease.    Spring  v.  Hyde  Park,  supra. 

So  a  city  is  not  liable  for  the  wrongful  acts  of  its 
health  or  other  oflioers  taking  possession  of  a  hotel 
against  the  remonstrance  of  its  owner,  and  as- 
suming control  of  it  for  a  time  as  a  pest  bouse  and 
hospital  on  account  of  guests  therein  who  have 
small-pox  and  who  should  have  been  removed  to 
another  place.   Lynde  v.  Rockland,  66  Me.  809. 

Where  a  hotel  domestic,  who  dies  with  small-pox, 
was  buried  from  the  hotel,  the  court  held  that  in 
the  absence  of  any  contract  the  owner  could  not 
recover  of  the  city  for  the  damages  on  account  of 
tbe  necessary  disuse  of  a  part  of  the  premises  dur- 
ing the  illness,  or  for  the  destruction  of  goods  sup- 
posed to  be  disinfected  which  were  burned  under 
direction  of  an  officer  at  the  instance  or  assent  of 
the  owner.  But  the  court  did  not  hold  that  the 
city  might  not  become  liable  under  some  circum- 
stances, nor  did  it  decide  how  far  it  was  the  duty 
of  the  employer  to  care  for  the  domestic  in  such 
case.    KoUock  v.  Stevens  Point,  37  Wis.  848. 

But  a  nurse  in  a  small-pox  bospital  can  recover 

from  the  city  for  services  when  employed  by  the 

city  council  having  powers  of  a  board  of  health 

-even  if  the  patient  attended  has  ample  financial 

responsibility.    Bae  v.  Flint,  61  Mich.  6i96. 

^6  L.  R.  A. 


Health  officers  are  not  liable  in  tort  Tor  damaires 
caused  in  the  performance  of  an  official  duty  re- 
specting quarantine.  Forbes  v.  Escambia  Countj 
Board  of  Health,  13  L.  R.  A.  549, 28  Fla.  26. 

But  members  of  a  board  of  health  are  liable  for 
trespass  in  taking  and  destroying  personal  prop* 
erty  without  lawful  authority  from  a  house  where 
a  person  has  small-poz.  and  taking  control  of  the 
premises  and  preventing  ingress  and  egrebs  to  or 
from  the  house,  especially  if  tbe  patient  could  have 
been  safely  moved,  although  it  was  done  with  an 
honest  purpose  to  prevent  thespre»d  of  disease  and 
the  statute  provides  for  a  regulation  of  the  place 
in  case  the  sick  person  can  not  be  removed.  Brown 
V.  Murdock,  140  Mass.  814. 

So  members  of  a  board  of  health  are'  liable  for 
taking  possession  of  premises  for  a  small-pox  hos- 
pital without  the*owner*s  consent  and  without  law- 
ful authority,  and  a  tenant  at  will  cannot  give  suf- 
ficient consent.  Hersey  v.  Chapin  (Mass.)  Oct  18» 
1894. 

And  a  health  officer  is  liable  for  negligence  in  re- 
moving persons  who  have  small- pox  to  an  unsafe 
tent  where  they  are  exposed  to  the  inclemency  of 
the  weather  and  die  in  consequence,  and  the  offi- 
cers* .liability  is  not  restricted  to  cases  in  which 
they  have  acted  maliciously,  willfully,  and  oppres- 
sively, or  with  gross  negligence.  Aaron  ▼.  fiiroiles, 
64  Tex.  816,  53  Am.  Rep.  764. 

The  state  board  of  health  is  not  authorized  by 
statute  in  Pennsylvania  to  Impose  the  cost  of  exe- 
cuting quarantine  and  sanitary  regulations  upon 
townships  or  unincorporated  villages. 

(Opinion  of  attorney-general).  Be  Boards  of 
Health,  8  Pa.  Dist.  Hep.  226. 

In  the  absence  of  any  legislation  charging  the 
owner  of  rags  imported  with  the  expenses  of  dis- 
infection he  may  set  up  in  defense  that  they  did 
not  need  it.  Train  v.  Boston  Disinfecting  Go.  lH 
Mass.  623, 50  Am.  Rep.  113. 

Imported  rags  may  be  charged  with  a  lien  for 
their  disinfection  when  done  under  order  of  the 
board  of  health  having  general  quarantine  powers 
although  done  by  a  disinfecting  company  to  which 
the  b<Mu*d  delegates  the  power.    Jbid. 

The  subject  of  the  powers  of  boards  of  health  in 
time  of  epidemic  in  matters  other  than  quarantine 
is  treated  in  a  noU  to  the  case  of  Thomas  v.  Mason, 
(W.  Va.)  poBf ,  727. 

As  to  liability  for  communicating  contagions 
diseases,  see  note  to  State  v.  Butts  (S.  Dak.)  19  Li 
B.A.725. 

The  incidental  effect  of  quarantine  upon  a  car- 
rier*s  liability  to  passengers  or  shippers  or  upon 
contract  rights  such  as  those  for  transportation  by 
a  carrier  and  those  for  use  of  wharves  by  ships  it 
not  here  Included.  B.  A.  B. 
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4ire  free  from  all  danger  of  infection. "    Sec- 
tion 8  provides  thatT   **The  state  board  of 
health   is   authorized  to  establish   general 
rules,  and,  by  an  inspector  acting  bj  virtue 
thereof,  to  detain  railroad  cars  or  other  pub- 
lic or  private  conveyances  whenever  it  shall 
be  shown  to  the  satisfaction  of  such  board, 
•or  to  the  inspector  as  provided  in  such  rules, 
that  such  cars  or  other  conveyances  contain 
any  passenger,  person  or  property,  which  has 
been  exposed  to  cholera,  diphtheria,  or  other 
■dangerous,  communicable  disease,  or  when 
it  shall  be  shown  to  the  satisfaction  of  such 
board  or  inspector  as  aforesaid,    any  pas- 
^en^er,  person,  or  property  are  being  trans- 
ported on  such  railroad  cars  or  other  public 
•or   private  conveyance  from   any   locality 
within  or  without  this  state  where  any  such 
•dangerous,  communicable  disease  exists  and 
where  under  the  circumstances  shown  to  such 
board,  SMch  persons  or  property  are  likely  to 
'Carry    infection  of   such    daogerous,    com- 
municable disease.     In  such  case  said  board 
may,  bv  its  duly  constituted  inspectors,  re- 
move, isolate,  place  under  the  care  of  local 
1x>ard8  of  health,  order  to  be  returned  to  the 
places  whence  they  came,  or  dispose  of  in 
«nv  other  manner  it  may  consider  proper,  all 
railroad  cars  or  other  conveyances,  all  pas- 
sengers in  such  railroad  cars  or  other  con- 
veyances, when  there  is  reason,  as  aforesaid, 
to  l>elieve  such  may  have  contracted  or  be- 
<some   infected  with   any  dangerous,    com- 
municable disease  or  have  been  exposed  or 
infected  by  any  such  disease  In  a  manner 
likely  to  render  them  bearers  of  infection. 
.    .     ."    Section  4    provides:    ''All    such 
persons  their  baggage  and  other  personal 
•effects,  and  all  such  conveyances  shall  be 
disinfected  under  such  rules  and  regulations 
as  the  state  board  of  health  may  establish  for 
the  purpose  of  carrying  into  effect  the  pro- 
visions of  this  act,  before  such  persons  or 
baggage  or  conveyances  shall  be  permitted 
to  enter  the  state,  or  to  proceed  to  their  or 
its  destination  if  alreadv  in  the  state."    Sec- 
tion 5  provides  for  the  disinfection  of  goods, 
merchaDdise,  conveyance,  or  other  property 
which  the  state  IxMufd  have  reason  to  believe 
may  carry  the  germs  of  cholera,  or  other 
dangerous,  communicable  disease,  and,  under 
the  circumstances  mentioned  in  sections  2 
and  8  of  the  Act,  to  prohibit  the  entry  of  such 
goods,  merchandise,  or  other  property  into 
the  state,  or  their  being  moved,  if  within 
the    state,    until    such    disinfection    shall 
be  accomplished.     Section  6  provides:    ''It 
shall  be  the  duty  of  the  state  board  of  health 
to  frame  and  publish  rules  for  the  inspection, 
isolation,  detention,  and  disinfection  contem- 
plated in  this  act,"  and  further  provides  as 
follows:    "Whoever  shall  willfully  violate 
the  rules  of  the  state  board  of  health,  made 
in  pursuance  of  this  act,  or  the  order,  by  its 
•duly  appointed  inspector,  made  in  obedience 
to  such  rules,  shall  be  deemed  guilty  of  a 
misdemeanor,    and    on    conviction    thereof 
«hall  be  liable  to  payment  of  a  fine  of  one 
hundred  dollars  and  costs  of  prosecution,  or 
imprisonment  in  the  county  jail  for  a  period 
not  to  exceed  ninety  days."  etc. 

As  was  said  bv  Chi^  Justice  Marshall  in 
Way  man  v.  Southard,  28  U.  8.  10  Wheat.  1, 

^Ii.R.A. 


6  L.  ed.  258 :  "It  will  not  be  contended  that 
congress  can  delegate  to  the  courts,  or  to  any 
other  tribunals,  powers  which  are  strictly 
and  exclusively  legislative.  But  congress 
may  certainly  delegate  to  others  powers 
which  the  legislature  may  rightfully  exer- 
cise itself.  .  .  The  difference  between  the 
departments  undoubtedly  is  that  the  legis- 
lature makes,  the  executive  executes,  and 
the  judiciary  construes  the  law.  But  the 
maker  of  tlie  law  may  commit  something  to 
the  discretion  of  the  other  departments,  and 
the  precise  boundary  of  this  power  is  a  sub- 
ject of  delicate  and  difficult  inquiry."  In 
Re  Oriner,  16  Wis.  4t27,Ju9tiee  Cole,  speaking 
for  the  court,  and  referring  to  the  rule  that 
the  powers  of  the  different  departments  are 
not  to  be  confounded,  or  delegated  by  the 
one  department  to  the  other,  said :  "  ]M!ost  of 
the  propositions  stated  are  recognized  politi- 
cal maxims,  under  our  form  of  government. 
It  is  only  the  conclusion  or  deduction  from 
those  propositions  about  which  any  doubt 
can  exist.  No  one  will  seriously  contend 
that  congress  can  delegate  legislative  power 
to  the  president.  But  a  distinction  must  be 
made,  of  'those  import4int  subjects  which 
much  be  entirely  regulated  by  the  legisla- 
ture itself,  from  those  of  less  interest,  in 
which  a  general  provision  may  be  made,  and 
power  given  to  those  who  are  to  act  under 
such  general  provisions  to  fill  up  the  detail. ' 
It  would  seem  that  the  power  given  to  the 
president  to  make  all  rules  and  reffulations 
to  carry  into  effect  the  law  for  calling  out 
the  militia  is  of  the  latter  character.  Con- 
gress might  have  regulated  by  legislation  the 
whole  details  of  the  draft,  if  it  had  thought 
proper  to  do  so.  But  having,  in  the  most 
ample  manner,  clothed  the  president  with 
power  to  call  forth  the  militia,  it  further 
provided  that  he  should  make  all  proper  rules 
and  regulations  for  the  enforcement  of  the 
draft,  where  state  laws  upon  the  subject  were 
defective.  .  .  .  This  no  more  partakes 
of  legislative  power  than  that  discretionary 
authority  intrusted  to  every  department  of 
the  government  in  a  variety  of  cases.  The 
practice  of  giving  discretionary  power  to 
other  departments  or  agencies,  who  were  in- 
trusted with  the  duty  of  carrying  into  effect 
some  general  provisions  of  the  law,  had  its 
origin  at  the  adoption  of  the  constitution, 
and  in  the  action  of  the  first  congress  under 
it,  as  the  federal  legislation  abundantly 
shows."  See  also  as  bearing  upon  this  ques- 
tion, MarshaU  Field  d  Co.  v.  Clark,  148  U 
S.  649,  86  L.  ed.  294 ;  Loeke'e  Caee,  72  Pa. 
491,  18  Am.  Rep.  716 ;  Georgia  R.  dk  Bkg.  Co, 
V.  Bmiih,  70  Oa.  694.  In  the  present  case  we 
think  it  can  hardly  be  doubted,  under  the 
authorities  cited,  that  the  legislature  might 
have  provided  for  the  disinfection  of  the  bag- 
gage and  personal  effects  of  travelers  coming 
From  infected  ports,  under  the  direction  of 
an  inspector  of  the  board.  To  have  made 
such  a  law  effective,  it  would  have  been  es- 
sential that  the  Inspector  should  have  been 
given  authority  to  act,  and  to  have  made  it 
a  misdemeanor  to  refuse  to  recognize  his  au- 
thority. The  present  act  does  nothing  more, 
except  that  it  provides  that  such  disinfection 
shall  take  place  under  general  rules  to  be 
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adopted  by  the  state  board  of  health.  The 
rules  relate  to  matter  of  detail.  It  is  well 
known  that  there  are  different  methods  of 
disinfection.  It  was  properly  left  to  the 
board,  by  the  legislature,  to  determine  as  to 
these  methods ;  and,  instead  of  intrusting  it 
to  the  discretion  of  the  individual  inspector, 
it  was  prescribed  that  general  rules  should 
be  adopted.  We  are  referred  to  the  case  of 
Senate  of  Happy  Home  ClvJb  of  America  y, 
Alpena  County  Suprs,  09  Mich.  117,  28  L. 
R.  A.  144  (recently  decided  by  this  court), 
as  authority  for  respondent's  contention. 
The  statute  considered  in  that  case  bears  no 
analogy  to  the  statute  under  consideration. 
The  power  was  there  delegated  to  a  private 
corporation  to  make  rules  governing  the  con- 
duct of  the  accused,  the  observance  of  which 
rules  should  operate  to  acquit  and  discharge 
the  accused.  This  did  not  leave  a  discretion 
in  public  officials  as  to  the  mere  details  of 
the  operation  of  the  law,  but  was  an  attempt 
to  delegate  power  to  a  private  corporation, 
which  It  was  clearly  beyond  the  authority 
of  the  legislature  to  do.  Reliance  seems  to 
have  been  placed  by  the  circuit  judge  upon 
two  cases  of  Bke  palrte  Oox,  68  Cal.  21,  and 
Port  of  Eureka  Harbor  Oimr$»  ▼.  Exceltior 
Bedwood  Co,  88  Cal.  401.  In  the  latter  case 
an  attempt  was  made  to  confer  upon  the 
board  of  harbor  commissioners  the  power  to 
prescribe  rules,  and  fix  the  penalty  for  their 
violation,  which  clearly  distinfiruishes  it 
from  the  present.  In  the  case  o?  Ex  paHe 
Cox  the  petitioner  was  convicted  of  a  misde- 
meanor consisting  of  a  violation  of  a  rule 
and  regulation  of  the  board  of  state  viti- 
cultural  commissioners.  The  act  of  the  leg- 
islature in  question  declared  that  the  boanl 
should  have  power  to  declare  and  enforce 
rules  and  regulations  in  the  nature  of  quaran- 
tine, to  govern  the  manner  of  and  restrict  and 
prohibit  the- importation  into  the  state  of  in- 
fected articles  and  empty  fruit  boxes,  and 
declared  that  a  willful  violation  of  the 
quarantine  regulations  of  the  board  should 
be  a  misdemeanor.  The  court  says,  **The 
act  before  us  does  not  say  it  shall  be  unlaw- 
ful to  import,  distribute,  or  dispose  of  in- 
fected articles,  but  it  purports  to  confer  upon 
the  board  the  power  to  so  decl are.  **  We  think 
our  statute  is  distinguisbable  in  principle 
from  the  one  here  dealt  with.  The  effect  of 
the  provisions  of  our  statute  is  to  declare  it 
unlawful  for  any  person  to  refuse  to  permit 
his  baggage  and  personal  effects  to  be  disin- 
fected iu  accordance  with  the  rules  and  reg- 
ulations of  the  board  of  healtii.  The  rules 
and  regulations  are  limited  to  the  purposes 
which  are  specifically  described  by  the  act. 
We  think  the  statute  is  constitutional. 

2.  As  above  stated,  by  the  above  Act  of 
1893  it  was  not  intended  to  confer  upon  the 
board  any  power  beyond  Uiat  of  fixing  the 
method  to  be  adopted  in  carrying  into  effect 
the  details  of  the  isolation,  inspection,  dis- 
infection, etc.,  provided  for  by  the  law 
itself.  By  the  first  section  the  board  was  au- 
thorized to  establish  a  quarantine  when  it  is 
shown  to  the  satisfaction  of  the  board  that 
dangerous,  communicable  disease  exists  in 
any  foreign  country,  neighboring;:  state,  or 
locality  within  this  state,  and  when  it  shall 
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be  further  shown  that  immigrants,  passen- 
gers, or  other  persons  seeking  to  enter  this- 
state,  or  to  travel  from  place  to  place  within 
tills  state,  are  coming  from  anv  locality 
where  such  dangerous,  communicable  disease 
exists.  By  section  8  it  is  provided  that: 
''The  state  board  of  health  is  authorized  to 
establish  general  rules,  and,  by  an  inspector 
acting  by  virtue  thereof,  to  detain  railroad 
cars  or  other  public  or  private  conveyancea 
whenever  it  shall  be  shown  to  the  satisfaction 
of  such  board  or  to  the  inspector  as  provided 
in  such  rules,  that  such  cars  or  other  con- 
veyances contain  any  passenger,  person,  or 
property  which  has  been  exposed  to  cholera, 
diphtheria,  or  other  dangerous,  communica- 
ble disease,  or  when  it  shall  be  shown  to  the 
satisfaction  of  such  board  or  inspector  as- 
aforesaid,  that  any  passenger,  person,  or  prop- 
erty are  being  transported  on  such  railroad 
cars  or  other  public  or  private  conveyance 
from  any  locality  within  or  without  thi» 
state  where  any  such  dangerous,  communica- 
ble disease  exists  and  where  under  the  cir- 
cumstances diown  to  such  board,  such  persona 
or  property  are  likely  to  carry  infection  of 
such  dangerous,  communicable  disease."  A 
careful  examination  of  the  rules  declared  by 
the  board,  and  particularly  of  the  one  alleged 
to  have  been  violated,  leads  us  to  the  con- 
clusion that  the  board  exceeds  the  authority 
conferred  by  the  statute,  by  the  promul^tioa 
of  the  rule  In  question.  The  rules  recite  the 
existence  of  communicable  diseases  in  various 
foreign  countries  from  which  immigrants  are 
coming  to  the  United  8tates  in  large  num- 
bers, and  then  proceeds,  by  rule  2,  **  £xcept 
as  hereinafter  specifically  excepted,  all  bag- 
gage of  all  immigrants  and  all  containers  of 
air  such  bagga^ti  destined  to  pass  into  or 
through  Michigan  must  be  det-ained  until 
disinfected."  The  exceptions  mentioned  are — 
First,  ''baggage  bearing  a  certiticute  issued 
by  an  inspector  authorized  or  accredited  by 
the  Michigan  state  board  of  health  \"  second, 
baggage  contained  in  sealed  cars,  such  seala 
not  to  be  broken  or  the  cars  opened  in  the 
state  of  Michigan;  thiid,  "hand  baggage  of 
immigrants  used  en  route  and  known  to  have- 
crossed  the  ocean  in  ships  uninfected  with 
any  dangerous,  communicable  disease,  or 
bearing  a  certificate  of  disinfection,  issued 
by  an  inspector  authorized  or  accredited  by 
the  Michigan  state  board  of  health. "  Under 
these  rules  the  baggage  of  all  immigrants 
was  subject  to  disinfection,  whether  such 
immigrant  came  from  a  port  or  locality 
where  any  dangerous,  communicable  disease 
existed  or  not.  Indeed,  there  was  no  al  lega- 
tion in  the  complaint  that  the  bag^ge  in 
question  came  from  such  locality.  This  is 
beyond  the  power  of  the  board.  We  do  not 
intimate  that  it  would  not  be  competent  for 
the  legislature  to  provide  for  the  disinfection 
of  all  baggage,  where,  in  the  opinion  of  the 
board  of  health,  from  the  prevalence  of  a 
contagious  disease,  such  precaution  is  nec- 
essary. But,  instead  of  doing  so,  it  is  pro- 
vided by  section  8  that  the  board  is  au- 
thorized to  establish  general  rules,  and,  by 
an  inspector  acting  by  virtue  tliereof,  to  de- 
tain railroad  cars,  or  other  public  or  private 
conveyances,  etc. ,  whenever  it  shall  be  shown 
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to  the  satisfaction  of  such  board,  or  to  the 
inspector,  as  provided  in  such  rules,  that 
auch  cars  or  other  conveyances  contain  any 
passenger,  person,  or  property  which  has 
been  ezpoeed,  etc. ,  or  when  it  is  shown  to  the 
aatisfaction  of  such  boaid  or  inspector  as 
aforesaid  that  such  passenger,  person,  or 
property  Is  being  transported  from  any 
locality  where  any  such  dangerous,  com- 
municable disease  exists,  and  where  such 
persons  or  property  are  likely  to  carrv  infec- 
tion of  such  dangerous,  communicable  dis- 
ease. The  rule  in  question  did  not  make  it 
a  prerequisite  to  the  inspection  that  the  bag- 


gage being  transported  come  from  a  locality 
where  such  disease  existed,  as  ascertained 
either  by  the  board  or  inspector,  and  in  this 
respect  was  broader  than  the  statute,  and 
cannot  be  sustained. 

It  follows  that  the  justice  was  right  in 
refusing  to  issue  the  warrant.  We  have, 
however,  gone  at  length  into  the  considera- 
tion of  the  provisions  of  the  statute  to  show 
to  what  extent  authority  is  conferred  upon 
the  board,  as  the  question  involved  is  one  of 
great  public  importance. 

The  judgment  will  be  affirmed. 

The  other  Justices  concurred. 
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Joseph  D.  HOWARD,    Re$pt., 

V. 

City  of  HURON  et  al.,  AppU, 
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^1.  In  mandamofl  proceediii|ps  to 
ftorce  a  private  right,  the  real  party  io  in- 
terest should  be  named  as  plaintiff,  and  such 
proceedings  should  not  be  entitled  in  the  name 
of  the  state  on  tbe  relation  of  such  party. 

2»  When  the  return  to  an  application 
for  a  writ  of  mandamus  puts  in  issue 

no  material  facts  affecting  the  substantial  rights 
of  tbe  parties,  the  court  may  hear  and  detennine 
the  case  upon  questions  of  law  alone. 

5.  After  a  Judgment  has  been  rendered 
ag^ainst  a  city  hy  a  court  of  competi>nt  Juris- 
diciion,  such  dty  is  concluded  from  contradict- 
ing such  Judfrment  in  proceedings  against  it  to 
eol'orce  tbe  same  by  mandamus,  irben  the  condi* 
tions  of  tbe  case  are  such  that  en  examination  of 
the  record  upon  which  the  Judgment  is  based  is 
neither  proper  nor  necessary  In  order  to  obtain 
the  remedy. ' 

Onrehearlntf. 

t4«  A  Judgment  if  rendered  upon  the 
merits,  is  a  finality  as  to  the  claim  or 
demand  in  controversy,  concluding  par- 
ties and  those  in  privity  with  them,  not  only  as 
to  every  matter  which  is  offered  to  sustain  or 
defeat  the  claim  or  demand,  but  as  to  any  other 
admissible  matter  whioh  might  have  been  offered 
for  that  purpose. 

6.  The  conelusiTeness  of  a  Judgment 
upon  the  rig^hts  of  the  parties  does  not 
depend  upon  its  form,  or  upon  the  fact  that  the 
court  investigated  or  decided  the  legal  principles 
Involved.  A  judgment  by  default  or  on  confes- 
sion is.  In  its  nature.  Just  as  conclusive  upon  the 
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rights  of  the  parties  before  the  court  as  a  judg- 
ment upon  a  demurrer  or  verdict. 

0,  Mandamus  to  enforce  the  Judfi^ent 
is  a  remedy  In  tbe  nature  of  an  execution  for 
the  purpose  of  collecting  the  same,  and  nothing 
that  coDtradlcts  the  record  of  the  Judgment  can 
be  alleged  In  such  proceedings  for  its  collection, 
with  the  possible  exceptions  noted  In  the  opinion. 

7,  Where,  on  the  hearing^  in  a  manda- 
mus proceadin^v  the  plaintiff  shears 
himself  entitled  to  only  a  part  of  the  relief 
demanded  and  set  forth  in  the  alternative  writ, 
the  peremptory  writ  may  be  issued,  commanding 
the  defendant  to  perform  the  duty  or  act  to 
which  the  plaintiff  has  shown  himself  entitled, 
when  such  duty  or  act  is  Included  within  the  re- 
lief demanded. 

8#  Where  the  demand  upon  a  dty  is  that 
it  levy  a  suJlicient  tax  to  pay  a  Judgment 
outstanding  against  such  city,  and  the  alterna- 
tiye  writ  follows  the  demand,  the  court  may, 
upon  the  hearing,  issue  its  peremptory  writ, 
commanding  tbe  city  to  levy  the  full  amount  of 
the  tax  it  is  authorized  by  its  charter  to  lery,  and 
to  pay  upon  such  Judgment  any  surplus  in  any 
city  fund  remaining  after  the  current  expenses 
Of  tbe  city  for  the  Oscal  year  have  been  paid. 

9,  Such  direction  to  pay  upon  the 
Jud^n&ent  such  surplus  Ainds  Is  not  a  vio- 
lation of  section  2,  article  10,  of  tbe  State  Consti- 
tution which  provides:  '*  Nor  shall  money  raised 
by  taxation,  loan,  or  assessment  for  one  purpose 
ever  be  directed  to  any  other." 

(July  17, 1894.) 

APPEAL  b^  defendant  from  a  judgment  of 
the  Circuit  Court  for  Beadle  County,  in 
favor  of  tbe  plaintiff  in  a  proceeding  by  man- 
damus to  compel  defendant  to  levy  a  tax  to 
pay  a  judgment  which  had  been  recovered  by 
plaintm  against  the  defendant  city.  Afflitned, 
The  facts  are  stated  in  the  opinion. 
Mr.  H.  Ray  Myers,  with  Mr.  A.  W. 
Wilmarth*  City  ^f^j^.,  for  appellant: 


N0TB.~The  conclusiveness  of  a  Judgment  ajralnst 
a  city  when  questioned  in  proceedings  by  manda- 
mus to  compel  payment  thereof  is  a  question  of 
tbe  highest  importance  especially  when,  as  In  the 
above  case,  the  Judirment  Is  attacked  on  oonstltu- 
tiooal grounds  such  as  that  it  creates  an  indebted- 
ness for  the  city  which  Is  prohibited  by  the  consti- 
totion.  As  the  counsel  for  the  city  contends,  the 
decision  makes  it  possible  to  evade  this  constitu- 
tional limitation  of  indebtedness  by  collusion  or 

d6Ii.R.A. 


neglect  of  city  officers  in  permitting  tbe  judg- 
ment to  be  entered.  But  thiis  consideration  is  not 
permitted  by  tbe  court  to  control  the  decision. 
The  array  of  authorities  In  the  briefs  and  opinions 
of  the  court  seems  to  make  it  undesirable  to  at- 
tempt to  add  to  the  subject  by  annotation. 

As  to  what  constitutes  municipal  Indebtedness 
within  the  constitutional  limitation  thereof,  see 
naU  to  Beard  ▼.  Hopklnsviile  (Ky.)  28  L.  B.  ▲.  40& 
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A  peremptory  writ  will  not  issue  to  compel 
a  levy  upon  the  presumption  that  the  officers 
whose  duty  it  is  to  make  the  levy  will  not  make 
it,  and  it  is  incumbent  upon  the  plaintiff  to 
show  an  actual  omission  to  perform  the  act 
sought  to  be  enforced. 

14  Am.  &  Eng.  Encyclop.  Law,  p.  105,  pt. 

II,  and  vote  S,  p.  106,  pt.  12,  notes  i.  f ,  p.  167. 
pt.  2,  note  S;  High,  Extr.  Legal  Rem.  2d  ed. 
§  12;  State  V.  Carney,  8  B^an.  88;  Coit  ▼. 
Elliott,  28  Ark  294;  Allegany  County  Pah. 
Sdiool  Comrs.  v.  Allegany  County  Gomrs.  20 
Md.  449;  State  v.  Rimng,  15  Nev.  164;  StaU  v. 
York  County  School  Diet.  No.  9,  8  Neb.  92; 
State  ▼.  Dubuelet,  24  La.  Ann.  16;  State  v. 
Ramsey,  8  Neb.  286;  StaU  ▼  Burhank,  22  La. 
Ann.  298;  Macoupin  County  Ct.  v.  People,  58 

III.  191. 

A  demand  is  necessary  for  the  exact  duty  re- 
quired to  be  performed  before  the  writ  can 
issue. 

Chance  ▼.  Temple,  1  Iowa,  189;  Oromlle  d 
V.  R.  Co.  ▼.  Plumas  County  Suprs,  37  Cal. 
854;  People  Y.  Hyde  Park,  117  111.  462;  Kem- 
erer  v.  State,  7  Neb.  188;  People  ▼.  Whittemore, 
4  Mich.  27;  Dobbs  v.  Stauffer,  24  Kan.  127; 
State  ▼.  Doris,  17  Minn.  429;  State  ▼.  Bacon, 
81  8.  C.  120;  Bryson  v.  Spaulding,  20  Kan. 
427;  State  v.  Ererhardt,  14  Neb.  201;  People 
▼.  Wafker,  9  Mich.  828;  State  v.  The  Cover- 
n&r,  25  N.  J.  L.  881;  Stats  v.  Lehre,  7  Rich. 
L.  284;  Jefferson  County  Suprs.  v.  Arrghi,  51 
Miss.  667;  Lee  County  v.  State,  86  Ark.  276; 
State  ▼.  Sehaaek,  28  Minn.  858;  Douglas  v. 
CJiaiham,  41  Conn.  211;  People  v.  Chicago  & 
A.  R.  Co.  55  111.  95,  8  Am.  Rep.  681;  United 
States  v.  BoutweU,  84  U.  8.  17  Wall.  604,  21 
L.  ed.  721;  2  Dill.  Mun.  Corp.  4th  ed.  §g  856, 
861a,  note  1,  U08,  noiefS,  866,  and  case  at  noU  1. 

The  expenses  for  running  the  city  govern- 
ment are  not  judicial;  these  ezpenses  are  con- 
fided to  the  discretion  of  the  municipal  author- 
ities, and  no  court  has  the  right  to  control  that 
discretion. 

East  St.  Louts  ▼.  United  States.  110  U.  8. 
821,  28  L.  ed.  162;  2  Dill.  Mun.  Corp.  4th  ed. 
§  885;  14  Am.  &Eng.  Encyclop.  Law,  p.  165; 
Clay  County,  loiea,  v.  U.  8.  ex  rd.  McAleer, 
115  U.  8.  616,  29  L.  ed.  482. 

The  answer  and  return  of  the  defendant 
shows  that  the  city  was  indebted  beyond  the 
constitutional  limit  of  five  per  cent  on  all  the 
taxable  property  of  the  city  at  the  time  (he  debt 
was  contracted  upon  which  the  plaintiff's  judg- 
ment was  rendered,  which  judgment  is  the 
basis  of  this  mandamus  proceeding. 

The  contract  could  not  be  made  being  In  ex- 
cess of  the  constitutional  limitation. 

fjake  County  Comrs.  v.  Rollins,  180  U.  8. 
662,  82  L.  ed.  1060;  Lav*  v.  People,  87  111  885; 
Peovle  V.  May,  9  Colo.  404;  SouU  v.  Seattle,  6 
Wash.  815. 

The  effect  of  putting  a  debt  into  a  judgment 
by  defendant,  contracted  after  the  constitu- 
tional limitation  of  indebtedness  has  been 
reached,  makes  such  judgment  no  more  effec- 
tual than  a  judgment  rendered  in  a  court  with- 
out jurisdiction.  A  defense  against  the  pay- 
ment of  either  may  be  made  at  any  time. 

The  city  cannot  be  estopped  by  the  acts  of 
its  officers  from  denying  the  authority  of  such 
cfficers  to  pledge  the  fiith  of  the  city  to  pay 
this  debt  contracted  to  be  paid  plaintiff  for 
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sinking  this  well  after  the  city  had  exceeded 
the  constitutional  limit  of  its  indebiedness. 

15  Am.  &  Eng.  Encyclop.  Law,  p.  1293^ 
noted;  Chisholm  v.  Montgomery, 2 Woods. C.  0. 
584,  Wei9mer  ▼.  Douglas,  64  N.  T.  91,  21  Am. 
Rep.  686. 

The  facts  were  not  put  in  issue  in  the  actfoa 
in  which  the  judgment  was  rendered,  and  the 
city  is  not  estopp^  to  put  these  facts  in  issue 
at  the  time  when  the  plaintiff  seeks  to  enforce 
payment  of  his  judgment  by  levying  a  tax 
through  mandamus  proceedings. 

Ridmrds  v.  Lyon   County  Suprs.  69  Iowa» 
612;     Tiedemau,    Mun.    Corp    g    189a,  p. 
854. 

The  constitutional  limitation  of  indebtedness 
would  give  them  no  protection,  if  their  officers 
could  incur  a  large  indebtedness,  contrary  to 
the  provision  of  law  and  the  constitution  of 
the  state,  and  then  by  permitting  default  judg- 
ments to  be  taken  against  the  city  for  such  il- 
legal indebtedness,  estop  the  city  from  setting 
up  the  constitutional  limitatiou  as  a  bar  against 
the  payment  of  said  judgment  in  a  mandamus 
proceeding  to  enforce  collection. 

BrownnviUe  Taring  Dist.  Comrs.  ▼.  League,. 
129  U.  S.  493,  82  L.  ed.  780. 

The  power  given  the  city  conncil  of  the  city 
of  Huron  to  levy  a  tax  **forthe  payment  of  the 
current  expenses  and  debts  of  the  corporation" 
means  **for  ordinary  municipal  purposes  and 
the  payment  of  debts  contracted  in  the  oniin- 
ary  administration  of  municipal  affairs."  This 
power  does  not  allow  the  city  council  to  con- 
struct a  well  for  private  parties  to  run  a  fiour- 
ing  mill. 

Const,  art  10,  §  2;  Drake  ▼.  PhiUips,  40  Til. 
888;  New  London  v.  Brainard,  22  Conn.  553. 

The  city  cannot  be  estopped  from  setting  up 
its  defense  against  an  agreement,  made  by  its 
officers,  which  is  illegal,  and  void  for  want  of 
power  in  said  ofiScers  to  make.  The  plam  pro- 
visions of  the  constitution — the  supreme  law 
of  the  land— cannot  thus  be  defeated. 

McPherson  v.  Foster,  43  Iowa,  62.  22  Am. 
Rep.  215;  Treadway  v.  Schnauber,  1  Dak.  248; 
Litchfield  V.  Ballou,  114  U.  8.  190,  29  L.  ed. 
188;  Buchanan  v.  Litchfield,  102  U.  8.  278,  26 
L.  ed.  188;  Boon  Dist.  Twp.  v.  Cummins,  142 
U.  8.  856.  85  L.  ed.  1044;  Lake  County  Comrs. 
V.  Rollins,  180  U.  8.  662,  82  L.  ed.  1062. 

The  city  has  no  power  to  make  a  tax  levy  to 

})ay  this  debt  contracted  after  the  constitutional 
imit  of  indebtedness  had  been  reached. 

Law  V.  People,  87  111.  898. 

And  putting  this  debt  into  a  judgment  gives 
the  plaintiff  no  new  rights  in  respect  to  the 
means  of  payment  which  did  not  exist  before 
the  judgment  was  obtained. 

United  States  v.  Maeon  County  CIT.  99  U.  & 
584,  25  L.  ed.  831. 

A  mandamus  proceeding  to  compel  a  levy 
for  the  payment  of  a  judgment  is  a  proceeding 
in  aid  of  execution. 

United  States  v.  Knox  County  Ct.  122  U.  a 
806,  30  L.  ed.  1152;  RalU  County  Ct.  v.  Uni- 
t4id  States,  105  U.  8.  733,  26  L.  ed.  1221; 
United  States  v.  New  Orleans,  108  U.  8.  358, 
26  L.  ed.  895;  Louisiana  v.  United  States,  108 
U.  8.  289,  26  L.  ed.  358. 

Courts  will  take  judicial  notice  of  its  own 
judgments  in  a  suit  which  is  virtually  part  of 
its  own  record. 
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Wood,  Prac.  Et.  p.  622;  Fafrar  v.  Bain,  56 
Tex.  19a 

Therefore  if  the  court  should  not  sustain  our 
position  that  the  hurden  is  upon  the  plaintiff 
to  allege  and  prove  hy  way  of  estoppel  that 
the  defenses  set  up  in  answer  have  been  adju- 
dicated, the  court  will  take  judicial  notice  of 
tbe  original  judgment  roll  to  ascertain  this 
fact. 

SUiiA  y.  Carty,  2  N.  Dak.  86. 

On  petition  for  rehearing. 

The  final  determination  of  this  case  will  de- 
termine whether  that  provision  of  our  consti- 
tution which  restricts  the  limit  of  indebtedness 
can  be  nullified  and  defeated  by  the  dishonesty 
of  municipal  officers. 

Where  a  debt  is  contracted  in  excess  of  the 
constiiotional  limit  of  indebtedness,  and  a 
mayor  allows  a  default  judgment  thereon.  Is  a 
taypayer,  or  a  new  city  government  represent- 
ing the  taxpayer,  when  its  notice  is  first  called 
to  this  judgment  by  mandamus  to  compel  its 
payment,  to  be  precluded  from  making  any 
defense  against  an  appropriation  of  tbe  prop 
erty  of  the  taxpayer  to  pa^  the  said  debt 
created  in  excess  of  such  limit. 

This  debt  was  unconstitutional  and  void  be- 
fore a  judgment  by  default  was  taken  thereon, 
which  the  city  council  of  the  city  of  Huron 
could  not  levy  a  tax  to  pay  without  violating 
their  oath  to  support  tbe  constitution,  in  vio- 
lation of  which  the  debt  has  been  created. 

The  judgment  has  only  the  effect  of  estab- 
lishing the  amount  due,  but  gives  no  new  rights 
in  respect  to  the  means  of  payment. 

United  JStaUs  v.  Maemi  Count)/  (X  99  U.  8. 
582,  25  L.  ed.  831;  CarroU  County  Bupre,  v. 
United  States,  85  U.  8.  18  Wall.  71,  21  L.  ed. 
771;  United  States  v.  Mann,  95  U.  8.  682,  24 
L.  ed.  582;  United  StaUs  v.  C^rk  County  Ot. 
95  U.  8.  769.  24  L.  ed.  545. 

Plaintiff  having  admitted  that  this  debt  of 
which  the  judgment  is  only  the  evidence  was 
incurred  in  violation  of  the  constitution  It  is 
absolutely  void  for  all  purposes. 

At  the  time  the  action  was  brought  to  put 
this  claim  into  a  judgment  it  was  the  duty  of 
tbe  city  council  to  plead  the  constitutional 
limita  as  a  defense. 

RiehardsY.  Lyon  County  8uprs.  69 Iowa,  612. 

This  duty  they  willfully  refused  to  perform. 
Judgment  by  default  was  rendered.  The  peo- 
ple elected  other  officers,  and  an  alternative 
writ  of  mandamus  was  served  upon  them  to 
show  cause  why  they  should  not  levy  a  tax  to 
pay  this  judj^enU  The  officers  in  compli- 
ance with  their  duty,  for  reply,  stated  that  the 
debt  was  created  in  violation  of  the  constitu- 
tion, and  that  it  was  absolutely  null  and  void, 
and  that  they  had  no  power  to  levy  a  tax  to 
pay  such  a  debt.  These  officers  are  informed 
tbat  they  are  estopped  from  making  the  de- 
fense set  up  in  their  reply  at  this  time  and  tbat 
they  could  only  make  it  before  a  judgment 
was  rendered  upon  the  debt. 

In  every  case  determined  by  a  court  of  last 
resort,  it  is  important  to  consider  the  conse- 
quences which  must  necessarily  follow  the  de- 
cision rendered. 

Kane  v.  Rock  Rapids  Ind^ndent  School 
Diit.  82  Iowa,  6.     See  also   United  States  v. 
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Miller  County,  4  Dill.  238,  15  Am.  &  Eng. 
Encvclop.  Law,  p.  1140,  pt.  14,  note  8;  Kettey- 
V.  MUan,  127  U.  S.  139,  32  L.  ed.  77. 

Before  a  debt  is  put  into  a  juiigment,  it  is  a> 
good  defense  to  plead  the  constitutional  limit 
of  indebtedness. 

Beard  v.  BpkinsviUe,  23  L.  R.  A.  402,  15- 
Ky.  L.  Rep.  756;  Ireadway  v.  Schnauber,  1 
Dak.  248;  Law  v.  People,  87  111.  390;  McPher- 
son  V.  Foster,  43  Iowa,  62,  22  Am.  Rep.  215;. 
Scott  V.  Davenport,  34  Iowa,  208;  Boon  Diet. 
Twp,  V.  Cummins,  142  U.  8.  366,  35  L.  ed. 
1044;  Lake  County  Comrs,  v,  Rollins,  130  U. 
8.  662,  82  L.  ed.  1062;  Litchfield  v.  Ballou,  114 
U.  8.  190,  29  L.  ed.  138;  Buchanan  v.  Litch- 
field, 102  U.  8.  278,  26  L.  ed.  138;  Peojyle  v. 
May,  9  Colo.  404;  Saekett  v.  New  Albany,  88 
Ind.  473,  45  Am.  Rep.  467;  French  v.  Bur- 
lington, 42  Iowa,  614. 

What  did  the  framers  of  our  constitution  in- 
tend by  providing  that  'Hbe  debt  shall  never 
exceed  five  per  centum  of  the  assessed  valua- 
tion?" 

Why  not  assume  that  the  framers  of  the 
constitution  and  tbe  people  who  voted  it  into 
existence,  meant  exactly  what  it  says? 

lAike  County  v.  Rollins,  130  U.  8.  662,  32 
L.  ed.  106. 

In  Law  ▼.  People,  87  111.  385,  it  is  squarely 
decided  that  the  defense  of  the  constitutional 
limitation  of  indebtedness  can  be  successfully 
pleaded  in  a  mandamus  proceeding  to  compel 
a  tax  levy  to  pay  a  debt,  before  the  said  debt 
is  put  into  a  judgment. 

8ee  also  Hebart  v.  Ashland  County,  55  Wis. 
145;  United  States  v.  Macon  County  Ct.  99  U. 
8.  582,  25  L.  ed.  831;  Brownsville  faring  Diet,. 
Comrs.  V.  Loaf^ue,  129  U.  8.  493, 32  L.  ed.  780; 
Russell  V.  Place,  94  U.  8.  606,  24  L.  ed.  214. 

What  right  and  justice  is  there  at  this  time 
in  following  a  precedent  set  in  the  days  of 
Coke  and  Ottleton,  that  a  judgment  cannot 
be  attacked  collaterally,  where  such  pndgment 
is  in  direct  conflict  with  a  constitutional  pro- 
vision, and  holding  that  before  tbat  provision; 
can  be  invoked  to  protect  a  taxpayer  he  must 
go  through  the  cincumlocution  of  a  bill  in, 
equity  to  have  his  rights  there  judicially  de- 
termined, and  then  plead  that  decree  in  a 
mandamus  proceeding  to  stay  the  conflscatioii< 
of  his  property. 

A  judgment  may  be  attacked  collaterally,, 
upon  an  order  to  show  cause  why  defendant's 
property  should  not  be  taken  to  satisfy  a  judg- 
ment in  a  mandamus  proceeding,  by  showing 
that  the  taxpayers'  property  is  not  liable  for 
the  debt  evidenced  by  such  Judgment,  because- 
not  authorized  by  law. 

Kane  v.  Rock  Rapids  Independent  School  Dist. 
82  Iowa,  5;  Brownsville  Taxing  £Hst.  Comrs.  v. 
Loague,  supra;  Kelley  v.  Milan,  127  U.  8.  139,. 
32  L.  ed.  77;  United  States  v.  New  Origans,  2 
Woods,  C.  C.  230;  Vance  ▼.  Little  Rock,  SO 
Ark.  485;  Carroll  County  Suprs,  v.  United 
States,  85  U.  8.  18  Wall.  7,  21  L.  ed.  771; 
United  States  v.  Miller  County,  4  Dill.  233; 
United  States  v.  Clark  County  Ct.  95  U.  S.  769, 
24  L.  ed.  545;  United  States  v.  Macon  County 
Ct,  99  U.  8.  582,  25  L.  ed.  831;  BnrrouL'hs, 
Taxn.  g  91;  Burroughs,  Public  8ecurities,  539- 
546. 

"  It  is  essential  to  valid  taxation  that  tbe  tax- 
ing officers  be  able  to  show  legislative  author 
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it  J  for  the  burden  they  assume  to  impose  in 
•every  instance." 

Id  the  case  at  bar,  the  taxing  officers  cannot 
-show  any  legislative  authority  to  levy  a  tax  to 
pay  the  debt  evideoced  by  the  plaintiff's  judg 
ment,  on  the  contrary,  the  constitution  ex- 
pressly prohibits  the  creation  of  the  debt,  and 
^consequently  the  levying  a  tax  to  pay  it. 

Const,  art.  lO,  §  2;  26  Am.  &  Eng.Encyclop. 
Law.  p.  64;  Dundee  Mortg.  Trust  Inzeatment 
Co.  V.  Multnomah  County  School  Dist.  No,  1, 
19  Fed.  Rep.  870. 

If  it  is  not  a  debt;  then  certainly  a  manda- 
mus cannot  issue  to  compel  a  tax  levy  for  its 
^payment. 

i2o  Am.&  Encyclop.  Law,  pp.  686, 686  notea; 
Arnold  v.  Hawkins,  95  Mo.  669;  Elyton  Land 
Co,  V.  Birmingham,  89  Ala.  477. 

A  debt  contracted  for  any  purpose  In  viola- 
tion of  constitutional  limitation  of  indebted- 
ness, is  void. 

LitchfiM  V.  BaUou,  114  U.  8. 190,  29  L.  ed. 
182;  DoonlHst,  Twp  v.  Cummins,  142  U.  8. 866, 
35  L.  ed.  1044;  Lake  County  Comrs.  v.  Bollina, 
180  U.  8.  662,  32  L.  ed.  1062;  Buchanan  v. 
Litchfield,  102  U.  8.  278,  26  L.  ed.  188;  Tread- 
Hcayy.  Sehnauber,  I  Dak.  248;  Saekeit  v.  JS'ew 
Albany,  88  Ind.  473,  46  Am.  Rep.  467;  Law  v. 
People,  87  111.  398;  Springfield  v.  Ediraads,  84 
111.  626;  Prince  v.  Quiney,  105  111.  188, 44  Am. 
Bep.  785;  McPherson  v.  Foster,  43  Iowa,  48; 
French  v.  Burlington,  42  Iowa,  614;  'Mosherv. 
Independent  School  Diet,  of  Aekley^  44  Iowa, 
122;  Council  Bluffs  v.  Stewart,  51  Iowa.  385; 
Fullffr  V.  Heath,  89  111.  296;  UovteU  v.  Feoria, 
-90  111.  104;  Fuller  v.  Chicago,  89  111.  282; 
SouU  V.  Se^itOe,  6  Wash.  816;  People  ▼.  May, 
D  Colo.  404. 

Mr.  E.  H«  Aplin,  for  respondent: 

To  constitute  a  direct  attack  upon  a  Judg- 
ment it  is  necessary  that  the  proceedings  be 
instituted  for  that  very  purpose. 

Black,  Judgm.  §  252;  Nichols  ▼.  Wimmer 
(TeA.)  19  Rep.  475;  Bogers  v.  Rogers,  15  B. 
Mon.  864. 

Where  the  court  has  Jurisdiction  of  the  par- 
ties and  the  subject-matter  in  a  particular  case, 
its  judgment,  unless  reversed  or  annulled  in 
some  proper  proceeding,  is  not  open  to  an 
attack  or  impeachment  by  parties  or  privies  in 
«ny  collateral  action  or  proceeding  whatever. 

Black,  Judgm.  §  245;  MoGoon  v.  Scales,  76 
U.  8.  9  Wall  28.  19  L.  ed.  645;  Lancaster  v. 
Wilson,  27  Gratt.  624;  Paul  v.  Smith,  82  Ky. 
451;  P>fter  v.  Oile,  47  Vt.  620;  Harris  y.  Les- 
ter, 80111.  807;  Aforris  v.  Gentry,  S^N.  C.248; 
Van  Fleet,  Collateral  Attack,  ^  564. 

A  judgment  against  a  municipal  corporation 
by  a  court  having  jurisdiction  of  the  person 
and  subject  is  conclusive  in  all  collateral  and 
supplementary  procredings  as  to  the  riirht  of 
the  judgment  plaintiff  to  receive  and  the  duty 
of  the  municipality  to  pay  the  amount  of  the 
Judgment,  and  a  peremptory  writ  of  manda- 
mus is  the  lawful  remedv  to  compel  the  mu 
nicipality  to  levy  and  collect  a  tax  to  pay  the 
Judgment  against  it. 

Cairo  v.  Campbell,  116  HI.  805;  Cairo  y.  En- 
•ereit,  107  111.  75;  Olney  v.  Harvey,  50  111.  463, 
"99  Am.  Dec.  580;  Rock  Island  County  Suprs. 
y.  United  States,  71  U.  8.  4  Wall  444,  18  L 
«d.  422;  ZanesDiUey.  Richards,  5  Ohio  St.  689; 
Jackson  Y.  Astor,  1  Pinney,  187;  Woodtoard  v. 
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Hill,  6  Will.  143;  Saunderson  v.  Lace,  1 
Chand.  (Wis.)  231;  Vaas  v.  Reynolds,  6  Wis. 
214. 

Where  a  city  had  knowledge  of  a  Judgment, 
it  was  their  duty  to  pay  the  same,  and  no  de* 
mand  was  necessary. 

Cairo  v.  Campbeu,  supra;  Coy  v.  Lyons  City, 
17  Iowa,  1;  I&)ck  Island  County  Suprs.  v. 
United  States,  supra;  State  v.  Jacksonville,  22 
Fla.  21. 

Fuller, «/.,  delivered  the  opinion  of  the 
court: 

On  the  10th  day  of  July,  1891,  plaintiff 
and  respondent  recovered  a  judgment  against 
appellants,  a  municipal  corporation,  which 
at  the  commencement  of  this  proceeding 
amounted  to  $4,717.62;  including  costs  ana 
accrued  interest.  Appellants'  charter  re- 
quires the  city  council  to  meet  on  the  first 
Monday  of  8eptember  of  each  year,  and  to 
levy  such  sum  or  sums  of  money  as  may  be 
sufficient  for  the  payment  of  current  expenses 
and  debts  of  the  corporation,  including  the 
interest  on  bonds  and  the  principal  of  all 
matured  bonds;  and  the  city  council  having 
failed  and  refused  at  the  September,  1891. 
and  8eptember,  1892,  meetings,  and  at  all 
subsequent  times,  to  make  any  levy  or  pro- 
vision for  the  payment  of  plaintiff's  judg- 
ment, or  anj  part  thereof,  plaintiff  applied 
to  the  circuit  court  for  an  alternative  writ  of 
mandamus,  which  was  granted  on  the  30th 
day  of  August,  1898,  returnable  three  days 
thereafter,  and  requiring  said  defendant  cor- 
poration and  its  city  council,  at  its  Septem- 
ber, 1893,  meeting,  to  levy  and  include  with- 
in the  10- mill  limit  fixed  by  law  a  sum  of 
monev  sufficient  to  pay  plaintiff's  judgment; 
and  the  levy  was  directed  to  be  based  upon 
the  assessed  valuation  of  the  real  and  per- 
sonal property  of  the  city  of  Huron,  as  re- 
turned and  equalized  by  the  city  and  county 
boards  of  equalization ;  and,  in  case  of  fail- 
ure to  comply  with  said  order,  defendants 
were  required  to  show  cause  before  the  court, 
at  a  specified  time  and  pl^«ce,  why  such  levy 
had  not  been  made,  and  why  the  same  should 
not  be  made  to  satisfy  said  judgment.  Upon 
the  return  of  the  alternative  writ,  and  for 
the  purpose  of  showing  cause  why  they 
should  not  be  required  to  comply  therewith, 
defendants  admitted,  by  way  of  answer,  the 
rendition  and  existence  of  plaintiff's  judg 
ment,  and  that  it  is  the  duty  of  the  city  coun- 
cil to  levy  and  collect  taxes  to  pay  the  cur- 
rent expenses  of  the  city  and  the  debts  of  the 
corporation,  within  the  limit  of  10  mills  on 
each  dollar  of  the  assessed  valulation,  and 
4  mills  on  the  dollar  to  create  a  sinking  fund 
to  pay  future  bonded  indebtedness,  and  al- 
leged that  defendants  have  no  other  power 
to  levy  a  tax,  and  no  other  resources  for  rev- 
enue, except  about  $600  per  annum  obtained 
from  licenses;  that  the  city  council  had  no 
power  to  incur  the  debt  upon  which  plain- 
tiff's judgment  was  obtaine<i,  and  that  at  the 
time  the  liability  was  incurred,  and  at  the 
present  time,  the  city  of  Huron  was  and  is 
indebted  iu  excess  of  the  statutory  and  con 
stitutional  limit;  that  the  indebt^'dnessupon 
which  the  Judgment  is  based  was  created  for 
the  construction  of  «  well  for  a  purpose  other 
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4ban  the  public  use,  and  that  the  citj  coun- 
<cil  had  DO  power  to  levy  and  collect  a  tax  to 
pa  J  a  debt  thus  created.  Defendants  further 
stated,  on  information  and  belief,  that  all  the 
funds  that  can  be  obtained  from  the  maxi- 
mum levy  will  be  necessary  to  defray  the 
current  expenses  for  the  ensuing  year. 

By  stipulation  of  counsel  the  matter  was 
argued  and  submitted  on  the  Ist  day  of  Sep- 
tember, 1898:  and  the  court  rendered  judg- 
ment in  favor  of  the  appellee,  substantially 
as  follows:  **It  is  hereby  ordered  and  ad- 
judged that  the  city  of  Huron,  a  municipal 
^Mrporation.  and  the  city  council  of  the  city 
•of  Huron,  consisting  of  H.  R.  Myers,  mayor, 
snd  F.  H.  Molton,  Walter  Briton,  Georee 
Mallett,  Irvinff  Thoman.  C.  D.  Jov,  W.  F. 
T.  Bushnell,  George  Grove,  and  John  Ward, 
sldermen,  and  each  of  them,  and  their  sue- 
•4»8Bors,  shall  on  September  4,  A.  D.  1893, 
lieing  the  first  Monday  in  September,  1898, 
or  at  their  next  meeting  after  the  levy  of 
-such  sum  or  sums  of  money  as  may  be  suffl- 
•cient  for  the  current  expenses  of  said  cor- 
poration for  the  next  fiscal  year,  provided  it 
•does  not  exhaust  the  ten  (10)  mill  levy  al- 
lowed by  law,  levy  such  sum  of  money,  not 
-exceeding  in  all  ten  (10)  mills  on  the  as- 
sessed valuation  of  the  city  of  Huron,  as 
will  be  sufficient  to  pay  the  judgment  now 
lield  by  this  plaintiff,  Joseph  D.  Howard, 
«nd  against  the  city  of  Huron,  defendant, 
amounting  to  the  sum  of  four  thousand  seven 
hundred  seventeen  and  62- 100  ($4,717.62), 
principal  and  interest,  besides  accruing  in- 
terest and  costs  of  this  proceeding.  In  case 
s  sufficient  levy  cannot  be  made  during  the 
year  lb93  to  pay  all  of  said  judgment,  the 
sum  so  levied  and  collected  is  to  be  applied 
in  part  payment  of  said  judgment ;  and  the 
balance  remaining  unpaid  shall  be  provided 
for  by  a  like  levy  in  the  year  A.  D.  1894, 
after  the  current  expenses  of  the  city  of  Huron 
have  been  levid,  which  levy,  with  the  cur- 
rent expenses,  is  in  no  event  to  exceed  ten 
(10)  mills  of  the  assessed  valuation  of  the 
-city  of  Huron  for  that  year;  and,  in  case  a 
sufficient  levy  cannot  be  made  in  the  year 
1894  to  pay  the  amount  due  on  said  judg- 
ment, then  the  amount  then  due  shall  be  pro- 
Tided  for  by  the  levy  made  during  the  year 
A.  D.  1895,  and  for  each  succeeding  year  un- 
til said  judgment,  with  interest  and  all  costs 
has  been  fully  paid.  It  is  further  ordered 
that  any  money  remaining  in  the  county 
treasury  of  Beadle  county,  belonging  to  the 
■eitj  of  Huron,  and  any  money  remaining  in 
the  city  treasury  of  the  city  of  Huron,  at 
the  close  of  the  fiscal  vear  of  1894,  and  not 
otherwise  appropriated  to  pay  current  ex- 
penses of  the  city  of  Huron  for  that  year, 
from  the  levy  made  in  the  year  1893,  shall 
be  applied  in  pavment  upon  said  judgment, 
with  interest  and  costs,  and  any  balance  or 
surplus  remaining  in  any  of  the  various 
funds  in  the  city  of  Huron  at  the  close  of 
•each  fiscal  year,  and  not  used  to  defray  the 
•current  expenses  of  the  city  of  Huron  for 
that  year,  shall  be  applied  in  payment  upon 
said  judgment,  until  the  same  is  fully  paid, 
with  accrued  interest  and  all  costs.  It  is 
further  ordered  that  in  case  a  levy  be  made 
for  the  payment  or  part  payment  of  said 
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judgment  by  the  city  of  Huron  during  the 
year  1898,  or  any  succeeding  vear,  that  the 
taxes  so  collectea  from  such  levy  shall  be 
paid  into  the  county  treasury  in  money  onlv, 
and  not  in  warrants,  and  such  sum  shall  be 
used  exclusively  to  apply  on  said  judgment. 
It  is  further  ordered  that  any  levy  so  made 
as  aforesaid,  and  upon  which  taxes  shall  be 
collected,  shall  be  Known  as  the  judgment 
fund."  From  the  foregoing  judgment,  ana 
from  an  order  overruling  a  motion  for  a  new 
trial,  defendants  appeal. 

It  is  argued  in  the  brief  of  counsel  for  ap- 
pellants that  the  court  had  no  jurisdiction 
to  consider  the  case,  and  that  the  judgment 
is  void,  because  the  proceedings  were  not 
entitled  in  the  name  oi  the  state,  on  the  re- 
lation of  Joseph  D.  Howard.  The  evident 
object  of  this  proceed  ins  was  to  enforce  4 
private  ritrht,  in  which  the  state  was  in  no 
manner  concerned,  and  in  which  Joseph  D. 
Howard  was  the  real  party  in  interest.  Thli 
court  has  held  that  In  proceedings  of  this 
character  the  party  beneficially  Interested 
should  be  named  as  plaintiff,  and  the  posi- 
tion of  counsel  cannot  be  entertained.  Smith 
V.  Lawrence,  8  S.  Dak.  185;  Comp.  Laws, 
§5505. 

Counsel  for  ap^llants  maintain  that  the 
pleadings  raised  issues  of  fact,  and  that  It 
was  error  to  grant  the  peremptory  writ  of 
mandamus  without  a  trial  of  such  issues.  In 
our  opinion,  no  issues  of  fact  essential  to  s 
proper  determination  of  the  case,  or  in  any 
manner  affecting  the  substantial  rights  of 
either  party,  were  raised  by  the  pleadings, 
and  we  cannot  agree  with  counsel  in  this 
particular.  Comp.  Laws,  §  5526 :  Scfiend  y. 
St,  Ge(yrge'8  German  Aid  Soe.  49  Wis.  237. 

It  is  also  contended  that  the  judgment  Is 
not  supported  by  the  pleadings,  and'  that  the 
peremptory  writ  does  not  conform  to  the  al- 
ternative writ,  and  is  therefore  of  no  force 
or  effect.  From  a  careful  examination  of 
the  record  in  the  light  of  the  law,  and  from 
a  consideration  of  the  purpose  for  which  the 
proceedings  were  instituted,  we  are  con- 
vinced that  there  is  no  material  variance, 
and,  without  further  comment,  proceed  to  an 
examination  of  other  questions  presented  by 
learned  counsel  for  our  consideration. 

For  a  reversal  of  this  case,  defendants  rely 
chiefly  upon  the  undisputed  fact  that  the  city 
was  indebted  in  excess  of  the  constitutional 
limit  of  5  per  cent  on  all  its  taxable  prop- 
erty at  the  time  the  debt  was  created  which 
was  the  basis  for  the  judgment  in  relation 
to  which  the  peremptory  writ  of  mandamus 
issued  ;  and  to  this  subject  we  will  studiously 
direct  our  attention,  unless  we  should  find, 
as  plaintiff  contends,  that  It  is  a  question 
not  open  to  inquiry  in  this  procecdinj^.  The 
defense  which  appellants  urge  against  the 
issuance  of  the  mandamus,  if  admissible  and 
established  upon  the  trial  of  the  cause  in 
which  the  judgment  was  obtained,  might 
have  been  available  and  sufficient  to  defeat 
the  plaintiff's  cause  of  action.  But  no  such 
defense  was  interposed,  and  no  effort  was 
made  to  have  the  judgment  set  aside,  and  no 
appeal  therefrom  wai  ever  taken ;  and  the 
judgment  stands  in  full  force,  and  is  fortified 
by  all  the  favorable  presumptions  to  which 
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a  judgment  of  a  court  of  general  jurisdiction 
is  entitled.  Plaintiff's  claim  has  been  judi- 
ciallv  audited,  and  so  long  as  the  Judgment 
remains  unsatisfied,  and  of  recora,  it  will 
continue  to  be  a  legal  charge  aeainst  the  city 
of  Huron,  which  cannot  be  collaterally  con- 
troverted, but  must  be  taken  and  treated,  so 
i^ar  as  these  proceedings  are  concerned,  as  the 
highest  evidence  of  a  valid  and  subsisting 
indebtedness,  for  the  payment  of  which  it  is 
the  duty  of  the  city  council,  acting  within 
the  statutory  and  constitutional  limitations, 
to  levy  a  tax  upon  the  property  of  the  cor- 
poration. The  remedy  to  which  plaintiff 
resorts,  as  applied  to  the  case  at  bar,  is  in 
the  nature  of  an  execution,  being  designed 
to  secure  and  enforce  the  payment  and  exe- 
eution  of  a  judgment ;  ana  to  allow  defend- 
ants to  assail  and  attempt  to  defeat  such 
Judgment  in  these  proceedings  would  de- 
prive a  judgment  of  the  element  of  certainty, 
and  enable  a  debtor  to  allow  a  claim  to  be 
prosecuted  to  judgment,  and  afterwards  re- 
sist the  satisfaction  of  the  same,  on  execu- 
tion, by  setting  up  a  defense  which  might 
have  been  available  if  urged  upon  the  trial 
of  the  cause  which  resulted  in  the  rendition 
of  such  judgment.  It  is  difficult  to  see  upon 
what  principle  the  contention  of  defendant's 
counsel  can  be  sustained.  State  v.  Gates,  22 
Wis.  210;  United  States  v.  New  Orleans,  98 
U.  S.  881,  25  L.  ed.  225 ;  Chicago  v.  Sansum, 
87  111.  183 ;  Harshman  v.  Knox  County,  Ct. 
122  U.  S.  806,  80  L.  ed.  1192 ;  Cairo  v.  Camp- 
beU,  116  111.  805;  Merrill,  Mandamus,  181. 
It  is  now  too  late  to  urge  in  this  proceeding 
that  plaintiff  was  not  entitled  to  his  iudg- 
ment  for  any  of  the  reasons  mentioned  in  the 
assignments  of  error.  Such  objections  should 
have  been  interposed  as  a  defense  to  the  ac- 
tion in  which  the  judgment  was  obtained. 
The  welfare  of  the  city  of  Huron  has  been 
carefully  considered  and  zealously  guarded 
by  the  judgment  of  the  learned  court,  which 
provides  for  the  payment  of  current  expenses, 
and  the  application,  from  year  to  year,  of 
the  surplus  to  the  payment,  of  plaintiff's 
Judgment,  until  the  same  is  satisfied.  Thus, 
the  private  rights  of  the  individual  are  by 
the  judgment  made  to  yield  subserviently  to 
title  interests  of  the  municipality,  and  the  de- 
fendant corporation  is  not  compelled  to  pay 
the  judgment  in  case  the  entire  revenue  of 
the  city  is  required  for  the  ordinary  current 
expenses  of  the  municipality. 

In  the  case  of  Brownsville  Taxing  Diet. 
Comrs.  V.  Loague,  129  (J.  8.  493,  82  L.  ed. 
780,  cited  by  appellants,  the  evidence  was 
such  that  it  became  necessary  to  present  for 
consideration  and  review,  on  the  application 
for  a  mandamus,  all  the  facts  disclosed  by 
the  pleadings  and  the  attending  files  and  rec- 
ord upon  which  the  judgment  was  based : 
and  the  court  held  that  a  mandamus  should 
not  be  granted  when  the  petitioner  therefor 
is  obliged  to  go  behind  the  judgment,  and 
bring  all  former  proceedings  before  the  court, 
in  order  to  make  a  showing,  with  a  view  to 
obtaining  the  desired  remedy,  when  the  rec- 
onl  which  lie  presents  shows  upon  its  face 
that  the  judgment  rests  upon  no  cause  of  ac- 
tion whatever.  Tlio  distinction  between  tliat 
oa.«e  nnd  tlie  one  before  us  is  apparent.    Tlie 
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execution  of  the  contract  and  the  rendition 
of  the  judgment  are  admitted.  No  reference 
to  the  record  behind  it  is  essential  in  this 
proceeding.  The  question  which  appellant* 
seek  to  raise  should  have  been  urgea  in  the 
suit  wherein  the  judgment  was  rendered, 
and  the  city  cannot  now,  for  the  first  time, 
be  heard  to  question  the  validity  of  the  judg- 
ment in  this  proceeding,  and  rely  upon  m» 
alleged  want  of  power  on  its  part  to  enter 
into  the  contract  upon  which  the  judgment 
was  rendered.  In  the  case  of  United  States 
V.  Ottawa  Board  of  Audit&rs,  28  Fed.  Rep. 
407,  Mr.  Justice  Blodgett,  speaking  for  the 
court,  says:  "Nor  do  I  think  there  is  any 
force  in  the  argument  made  by  respondent^ 
counsel  that  this  judgment  cannot  be  en- 
forced by  mandamus  ^Kscauso  the  town  bad 
no  authority  to  create  the  debt  in  question, 
and  therefore  has  no  authority  to  levy  a  tax 
for  its  payment,  because,  when  the  judgment 
was  rendered  a^inst  the  town,  it  became  a 
charge  against  it,  as  completely  as  if  it  had 
been  renaered  for  a  debt  which  the  town  bad 
full  authority  to  contract.  After  a  Judg- 
ment has  been  rendered  by  a  court  of  com- 
petent jurisdiction,  even  if  the  court  erreil 
in  so  rendering  it,  the  judgment  is  binding 
upon  the  town  until  it  is  reversed  by  an  ap- 
pellate court ;  and  the  board  of  town  authori- 
ties have  no  discretion,  but  must  audit  It  as 
a  town  charire.  Lyons  v.  Cooiedge,  89  ID. 
529.  The  only  place  where  the  question  off 
the  validity  of  Uiese  interest  warrants  could 
be  raised  was  in  the  suit  wherein  this  judg- 
ment was  rendered ;  and  on  that  question  the 
town  has  had  its  day  in  court,  and  the  ques- 
tion was  adjudged  against  it.  It  can  be  said 
that  a  town  has  no  right  to  commit  a  tort 
against  an  individual,  but  if  a  tort  is  com- 
mitted, and  a  judgment  recovered  for  dam- 
ages by  reason  of  such  tort,  the  town  is  bound 
to  pay  the  judgment;  and  so  in  i^egard  to 
any  judgment  which  is  rendered.  The  mo- 
ment a  judgment  is  pronounced,  that  mo- 
ment it  becomes  the  duty  of  the  town  to  paj 
it,  and  of  the  town  officers  to  see  that  it  is 
paid,  by  taking  steps  for  the  levying  and 
collecting  of  a  sufficient  tax ;  and  the  town 
officers  cannot,  after  judgment,  be  heard  to 
question  the  validity  of  the  indebtedness  for 
which  the  judgment  was  rendered.  The  de- 
murrer to  the  answer  is  sustained,  and  a  writ 
of  peremptory  mandamus  awarded."  As  a 
rule  a  city  is  concluded  from  contradicting 
a  judgment  in  proceedings  against  it  to  en- 
force the  same  oy  mandamus;  and  a  judg- 
ment cannot  be  collaterally  attacked  and 
impeached  in  a  proceeding  to  enforce  its  sat- 
isfaction on  execution,  or  upon  an  applica- 
tion for  a  mandamus  in  the  nature  of  an  exe- 
cution, when  the  conditions  of  the  case  are 
such  that  an  examination  of  the  record  upon 
which  the  judgment  is  based  is  neither  proper 
nor  necessary  m  order  to  obtain  the  remedr : 
and,  being  convinced  that  the  case  under 
considenition  comes  clearlv  within  the  rule» 
the  judgment  of  the  Trial  (hurt  is  affirmed. 

A  petition  for  rehearing  was  subsequently 
filed  after  which  on  November  8.  1894.  Cor> 
son,  P.  «/.,  delivered  the  following  opinion : 

This  appeal  was  decided  at  the  present  tenr 
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of  this  court,  and  is  reported  in  59  N.  W. 
Rep.  8S3.  A  petition  for  a  rehear! nj?  was 
lilc^,  aad,  ID  view  of  the  importance  of  the 
<)uestioDS  involved,  we  departed  from  our 
usual  practice,  and  permitted  oral  arguments 
i)efore  the  court,  in  addition  to  the  petition 
and  reply  thereto.  The  material  portion  of 
the  answer  to  the  alternative  writ  of  man- 
damus issued  in  this  cause  is  contained  in 
the  third  paragraph,  and  is  as  follows :  **  The 
defendants  further  allege  that  the  city  coun- 
cil has  no  power  or  authority  whatever  to 
incur  the  debt  created  by  the  contract  upon 
which  said  judgment  was  obtained ;  that  at 
the  time  the  contract  was  signed,  and  at  the 
time  the  well  was  completS  and  liability 
Incurred,  the  city  of  Huron  was  indebted  to 
more  than  four  per  cent  on  the  valuation  of 
the  taxable  property  of  the  city  of  Huron, 
limited  by  the  law  of  the  state  of  South 
Dakota,  and  was  indebted  to  more  than  five 
per  cent  on  the  value  of  the  taxable  property 
of  the  city  of  Huron,  as  limited  by  the  con- 
stitution of  the  said  state.  ..."  The 
pleader  then  set  out  the  indebtedness  of  the 
city  of  Huron,  its  taxable  property,  etc.  To 
this  paragraph  the  respondent  demurred  as 
follows:  *^  (1)  That  the  judgment  obtained 
by  the  plaintiff  against  the  defendant  cannot 
be  attacked  in  this  collateral  proceeding. 
(2)  Because  it  does  not  state  facts  sufficient 
to  constitute  a  defense  to  the  action  and  pro- 
ceeding. "  There  may  be  a  question  as  to  the 
regularity  of  interposing  a  demurrer  in  man- 
damus proceedings,  but  as  no  point  is  made 
as  to  the  practice  the  demurrer  may  be  treated 
as  a  motion  to  quash  the  proceedings,  and 
we  shall  so  treat  it  for  the  purposes  of  this 
case.  What  disposition  was  made  of  this 
demurrer  does  not  appear,  but  both  counsel 
treat  it  as  overruled  or  denied.  We  shall  so 
treat  it.  It  may  be  further  stated  that  it  is 
alleged  in  the  answer  that  the  judgment  was 
rendered  by  default,  no  answer  or  demurrer 
having  been  interposed  by  the  defendants, 
on  the  10th  day  of  July,  1891. 

The  alternative  writ  of  mandamus  bears 
date  of  August  80,  1898.  It  may  here  be 
stated  that  the  record  in  the  original  action 
is  not  before  us,  and  the  only  allegation  in 
the  petition  in  regard  to  the  claim  of  the 
plaintiff  is  "that  the  plaintiff  recovered  a 
judgment  against  the  aforesaid  city  of  Huron 
for  the  sum  of  $8,734.10,  including  interest,  ** 
etc.  The  counsel  for  the  appellants  insists 
that  by  the  demurrer  it  is  admitted  that,  at 
the  time  the  debt  was  contracted  on  which 
the  judgment  was  rendered,  the  city  of  Huron 
had  exceeded  its  constitutional  limitation  of 
indebtedness,  and  that  this  defense  to  the 
cause  of  action  was  available  to  the  appel- 
lants, notwithstanding  the  judgment  of  the 
court,  and  as  against  the  same,  in  the  pro- 
ceeding by  mandamus  to  compel  the  city  to 
levy  a  tax  for  its  payment.  The  learned 
counsel  for  the  appellants  further  contends 
that,  it  being  admitted  that  the  city  had  so 
exceeded  its  constitutional  limit,  the  con- 
tract was  absolutely  void,  for  want  of  power 
in  the  city  to  make  it,  and  that  the  provis- 
ion of  the  constitution  limiting  the  indebted- 
ness that  a  city  may  contract  cannot  be 
defeated  by  changing  the  form  of  the  in- 
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debtednesB  from  that  of  an  ordinary  claim 
based  upon  contract  to  that  of  a  judgment; 
and  hence  he  insists  that  when  it  appeared 
to  the  court  in  this  proceeding,  by  the  al- 
legation of  the  answer,  and  admitted  by  the 
demurrer,  the  court  should  have  denied  the 
peremptory  writ.  The  counsel  for  respond- 
ent denies  this  proposition,  and  insists  that 
the  judgment  conclusively  determines  the 
rights  01  the  parties,  and  that  the  judgment 
cannot  be  assailed  in  this  mandamus  proceed- 
ing. The  issue  is  thus  sharply  drawn  be- 
tween the  counsel. 

The  constitutional  provision  referred  to  if 
section  4,  article  18,  of  the  State  Constitu- 
tion, and  is  as  follows:    **The  debt  of  any 
county,  city,  town,  school  district  or  other 
subdivision,    shall    never    exceed   five   per 
centum  upon  the  assessed  value  of  the  tax- 
able property  therein."    It  is  conceded  that 
the    judgment    was    rendered    by    default. 
This,  however,  is  not  important,  as  a  judg-« 
ment  by  default  is  equally  conclusive  as  a 
judgment  upon  an  answer  and  verdict  of  a^ 
jury,  or  by  a  court  In  a  trial  had  before  it.. 
The  law  as  to  the  conclusiveness  of  a  judg- 
ment is  clearly  stated  by  the  Supreme  Court 
of   the   United   States   in    Oramtcell  v.    8a^ 
County,  94  U.  8.  851,  2i  L.  ed.  195,  and  thft 
distinction  between  the  effect  of  such  a  judg- 
ment as  a  bar  or  estoppel  in  the  same  actiooi 
and  as  an  estoppel  or  bar  to  another  action, 
is  thus  stated:    **In  considering  the  opei»- 
tion  of  this  judgment,  it  should  be  borne  in^ 
mind,  as  stated  by  counsel,  that  there  is  a^ 
difference  between  the  effect  of  a  judgment, 
as  a  bar  or  estoppel  against  the  prosecution* 
of  a  second  action  upon  the  same  claim  oc 
demand,  and  its  effect  i\s  an  estoppel  in  an- 
other action  between  the  s»ime  parties  upon 
a  different  claim  or  cause  of  action.     In  the 
former  case  the  judgment,  if  rendered  upon 
the  merits,  constitutes  an  absolute  bar  to  a 
subsequent  action.     It  is  a  finality  as  to  the< 
claim  or  demand  in  controversy,  concluding 
parties,  and  those  in  privity  with  them,  uot 
only  as  to  every  matter  which  was  offered 
and  received  to  sustain  or  defeat  the  claio 
or  demand,  but  as  to  any  other  admissible 
matter  which  might  have  been  offered  for 
that  purpose.     Thus,  for  example,  a  judg- 
ment rendered  upon  a  promissory  note  is  con- 
clusive as  to  the  validity  of  the  instrument 
and  the  amount  due  upon  it,  although  it  be 
subsequently  alleged  that  perfect  defenses 
actually  existed,  of  which  no  proof  was  of- 
fered, such  as  forgery,  want  of  consideni- 
tion,  or  payment.     If  such  defenses  were  not 
presented  in  the  action,  and  established  by 
competent  evidence,  the  subsequent  allega- 
tion of  their  existence  is  of  no  legal  conse- 
quence.    The  judgment  is  as  conclusive,  so 
far  as  future  proceedings  at  law  are  con- 
cerned, as  though  the  defenses  never  existed. 
The  language,  therefore,  which  is  so  often 
used,  that  a  iudgment  estops,  not  only  as  to 
every  ground  of  recovery  or  defense  actually 
presented  in  the  action,'  but  also  as  to  everj 
ground  which  might  have  been  presented,  is 
strictly  accurate,  when  applied  to  the  de- 
mand or  claim  in  controversy.    Such  demand 
or  claim,  having  passed  Into  judgment,  can- 
not again  be  brought  into  litigation  between 
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tlie  parties  in  proceedings  at  law  upon  any 
ground  whatever.  But,  where  the  second 
action  between  the  same  parties  is  upon  a 
different  claim  or  demand,  the  judgment  in 
the  prior  action  operates  as  an  estoppel  only 
as  to  those  matters  in  issue,  or  points  con- 
troverted, upon  the  determination  of  which 
the  finding  or  verdict  was  rendered.  In  all 
cases,  therefore,  where  it  is  sought  to  apply 
the  estoppel  of  a  judgment  rendered  upon 
one  cause  of  action  to  matters  arising  in  a 
suit  upon  a  different  cause  of  action,  the  in- 

Suiry  must  always  be  as  to  the  point  or  ques- 
on  actually  litigated  and  determined  in 
the  original  action,  not  what  mi^ht  have 
been  thus  litigated  and  determined.  Only 
upon  such  matters  is  the  judgment  conclusive 
in  another  action."  In  Ears/iman  v.  Knox 
County  Ot,,  122  U.  8.  806,  80  L.  ed.  1152,  the 
same  court  quotes  with  approval  the  forego- 
ing language  of  the  court  as  to  the  conclu- 
siveness of  judgments  in  the  same  action,  and 
says :  **  And  as  stated  in  Burlen  v.  Shannon^ 
09  Mass.  200,  208,  96  Am.  Dec.  783,  '  the 
estoppel  is  not  confined  to  the  judgment,  but 
extends  to  all  facts  involved  in  it,  as  neces- 
sary steps  or  the  groundwork  upon  which  it 
must  have  been  founded.'  It  is  none  the 
less  conclusive  because  rendered  by  default. 
'The  conclusiveness  of  the  judgment  upon 
the  rifrhts  of  the  parties  does  in  no  wise  de- 
pend upon  its  form,  or  upon  the  fact  that  the 
court  investigated  or  decided  the  legal  prin- 
ciples involved.  A  judgment  by  default  or 
upon  confession  is,  in  its  nature,  just  as  con^ 
elusive  upon  the  rights  of  the  parties  before 
the  court  as  a  judgment  upon  a  demurrer  or 
verdict. '  Qifford  v.  Thorn,  9  N.  J.  Eq.  702, 
722.  The  bar  is  all  the  more  perfect  and 
complete  in  this  proceeding  because  it  is  not 
a  new  action.  Mandamus,  as  it  has  been  re- 
peatedly decided  by  this  court,  in  such  case 
as  the  present,  is  a  remedy  in  the  nature  of 
an  execution  for  the  purpose  of  collecting  the 
judgment.  Rigg6  v.  JoJinson  County,  73  U. 
8.  6  Wall.  166,  18  L.  ed.  768;  Wa^iington 
County  Suprs.  v.  United  States,  76  U.  8.  9 
Wall.  415,  19  L.  ed.  782  ;  Thompson  v.  United 
States,  108  U.  8.  480,  484,  26  L.  ed.  521,  528. 
Certainly,  nothing  that  contradicts  the  record 
of  the  judgment  can  be  alleged  in  a  proceed- 
ing at  law  for  its  collection  by  execution." 
The  law  laid  down  in  these  decisions  seems 
to  be  the  settled  law  upon  the  question,  and 
establishes  the  rule  that  judgments  are  not 
only  conclusive  upon  all  matters  litigated, 
but  those  that  could  have  b^n  litigated  in 
the  action,  with  perhaps  two  exceptions, 
which  will  be  hereafter  noted.  The  coun- 
sel, in  his  petition,  lays  down  the  proposi- 
tion "that  it  is  well  settled  that,  before  a 
debt  is  put  into  judgment,  it  is  a  good  de- 
fense to  plead  the  constitutional  limitation 
to  such  indebtedness."  This  is  undoubtedly 
a  correct  proposition  of  law.  But  it  Is  this 
fact,  that  the  constitutional  limitation  might 
have  been  so  pleaded  as  a  defense  before 
judgment,  though  it  was  not,  that  renders 
the  judgment  conclusive  upon  the  question 
as  to  the  validity  of  plaintiff's  claim  or  con- 
tract, and  the  liability  of  the  defendant  for 
its  payment.  8uppose  the  city  of  Huron 
had  pleaded  the  defense  now  sought  to  be 
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interposed,  namelv,  that  the  contract  upon 
which  the  plaintiff  sought  to  recover  was 
made  after  the  city  had  incurred  the  full 
amount  of  indebtedness  permitted  by  the 
constitution,  and  that  said  contract  was  there- 
fore void,  and  no  judgment  could  be  ren- 
dered against  the  city  therefor,  and  that  after 
a  trial,  and  full  discussion  of  the  facts  and 
law  involved,  the  court  had  determined  that 
the  city  had  not,  when  said  debt  was  con- 
tracted, exceeded  the  constitutional  limita- 
tion, and  therefore  rendered  judgment  in 
favor  of  the  plaintiff  and  against  the  city  for 
the  amount  claimed,  from  which  no  appeal 
had  been  taken,  and  more  than  two  years 
had  elapsed  since  its  rendition.  Would  the 
learned  counsel,  in  such  a  case,  claim  that 
on  mandamus  proceedings  to  enforce  that 
judgment  the  defendant  could  again  set  up 
the  same  defense,  and  ask  to  have  it  again 
litigated?  We  think  not.  He  would  hsrdly 
presume  to  raise  the  question  in  such  a  case. 
But  is  not  the  judgment  in  the  case  at  bar 
precisely  as  conclusive  as  an  estoppel  or  bar 
as  though  the  defense  had  actually  been 
pleaded?  It  seems  to  us  that  under  the  de- 
cisions it  was,  and  that  neither  the  fact  that 
no  answer  was  interposed,  nor  that  this  de- 
fense was  pleaded,  changes  the  case,  or  weak- 
ens the  conclusive  effect  of  the  judgment 
In  other  words,  in  theory,  the  law  says  that 
all  those  defenses  that  might  have  been  in- 
terp(»ed  were  so  interposed,  and  passed  upon 
by  the  court.  Where  a  party  has  had  bis 
day  in  court,  and  an  opportunity  to  make 
any  defense  that  he  may  have  to  ao  action, 
and  he  makes  such  defense,  and  it  is  decided 
adversely  to  him,  or  he  fails  to  interpose  aoy 
defense,  he  cannot  afterwards  be  beard  to 
question  the  judgment  rendered  in  the  ac- 
tion, except  in  a  direct  proceeding  for  that 
purpose,  except  when  the  judgment  has  been 
procured  by  the  fraud  of  the  parties,  or  the 
judgment  record,  upon  its  face,  shows  that 
the  contract  upon  which  the  judgment  was 
rendered  was  absolutely  void. 

We  shall  now  briefly  review  some  of  the 
cases  cited  by  counsel,  which  at  first  view 
seem  to  support  his  position,  for  the  pur- 
pose of  ascertaining  whether  or  not  they  sus- 
tain the  contention  of  counsel,  when  care- 
fully examined. 

The  leading  case  that  comes  the  nearest  to 
sustaining  the  theory  of  counsel  is  Kane  v. 
Soek  Rapids  Independent  ScJiool  Dist. ,  82  Iowa, 
5.  In  that  case  the  defendant,  in  Its  return 
to  the  writ  of  mandamus,  set  up  that  the 
judgment  was  obtained  bv  the  fraud  and  col- 
lusion of  the  plaintiff  and  the  former  officers 
of  the  school  district ;  and  that  the  contract 
was  invalid  on  which  the  judgment  was  en- 
tered, and  the  defendant,  in  a  cross-bill,  set 
up  the  same  facts,  and  asked  to  have  the 
judgment  vacated.  This  proceeding,  it 
seems,  under  the  laws  of  Iowa,  was  per- 
missible, as  the  statute  of  that  state  provides 
that  an  action  to  vacate  and  cancel  a  judg- 
ment may  be  brought  within  one  year  after 
tlie  entry  of  judgment.  Rock  Rti]ndi  Inde- 
pendent Schod  Dist.  V.  ScJireinei\  46  Iowa, 
172.  The  decision  of  the  court  below  wrs 
in  favor  of  the  defendant,  and  the  judgment 
was  ordered  to  be  vacated.    This  decision  of 
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the  lower  court  was  sustained.  It  Is  true 
the  supreme  court  said,  **  There  Is  no  direct 
evidence  upon  which  u>  base  a  finding  that 
the  judp^ment  was  procured  by  collusion  be- 
tween tLe  plaintiff  and  directors  of  tlie  dis- 
trict. "  But  the  court  was  evidently  satisfied 
with  the  finding  based  upon  the  circum- 
stantial evidence  in  the  case,  as  the  court, 
in  its  opinion,  says :  **  But  fraud  or  col  1  usion 
is  not  requir<Hl  to  be  shown  by  direct  evi- 
dence. It  may  be  proved  b^  facts  and  cir- 
cumstances, and  In  our  opinion  the  evidence 
In  this  case  shows  that  both  parties  to  tliat 
action  intended  that  the  plaintiff  should  re- 
cover judgment.  Having  found  that  the 
judgment  was  a  fraud  upon  the  district,  the 
next  question  to  be  determined  is,  Can  the 
district  be  relieved  from  the  payment  of  the 
judgment?"  The  court  then  holds  that  it 
could.  It  will  thus  be  seen  that  this  case 
does  not  support  the  counsel's  contention, 
for  in  the  case  at  bar  no  fraud  or  collusion 
is  alleged,  and  no  proceedings  were  taken  to 
set  aside  the  judgment,  though  more  than 
two  years  had  elapsed  between  the  date  of 
the  entry  of  the  judgment  and  the  institution 
of  the  mandamus  proceedings.  The  only 
facts  alleged  are  that  a  judgment  was  ren- 
dered upon  default,  or,  in  other  words,  that 
the  city  had  a  good  defense  to  the  action, 
but  neglected  to  plead  it,  and  that  a  judg- 
ment was  entered  without  any  answer  on  the 
part  of  the  defendant. 

The  next  case  cited  that  seems  to  support 
the  contention  of  the  counsel  is  Eelliy  v. 
Milan,  127  U.  S.  189.  92  L.  ed.  77.  A  suit 
in  equity  was  brought  by  the  authorities  of 
the  city  of  Milan  to  enjoin  perpetually  the 
collection  of  certain  bonds  issued  by  that 
town.  The  mayor,  before  the  case  was  tried, 
consented  to  a  decree  against  the  town,  which 
was  accordingly  entered  upon  the  stipula- 
tion. In  a  subsequent  action  on  these  bonds 
this  decree  was  pleaded  as  a  bar  to  the  ac- 
tion. Upon  the  subject  of  this  decree  the 
court  says:  ''This  was  no  adjudication  by 
the  court  of  the  validity  of  the  bonds,  on  the 
submission  to  it,  as  a  judicial  tribunal,  of 
the  question  of  such  validity.  The  declara- 
tion of  the  validity  of  the  bonds,  contained 
in  the  decree,  was  made  solely  in  pursuance 
of  the  consent  to  that  effect  contained  in  the 
agreement  signed  by  the  mayor  of  the  town, 
and  the  officer  of  the  New  Orleans,  St.  Louis 
&  Chicago  Railroad  Company.  The  act  of 
the  mayor  in  signing  that  agreement  could 
give  no  validity  to  the  bonds,  if  they  had 
none  at  the  time  the  agreement  was  made. 
The  want  of  authority  to  issue  them  extended 
to  a  want  of  authority  to  declare  them  valid. 
The  mayor  had  no  such  authority.  The  de- 
cree of  the  court  was  based  solely  upon  the 
declaration  of  the  mayor,  in  the  agreement, 
that  the  bonds  were  valid ;  and  that  declara- 
tion was  of  no  more  effect  than  the  declara- 
tion of  the  mayor,  in  the  bill  in  chancery, 
that  the  bonds  were  valid.  The  adjudica- 
tion in  the  decree  cannot,  under  the  circum- 
stances, be  set  up  as  a  judicial  determina- 
tion of  the  validity  of  the  bonds.  Russell  y. 
Place,  94  U.  8.  e06,  24  L.  ed.  214  ;  Man- 
hattan L.  Ins.  Go.  V.  Braughtan,  109  D.  8. 
121,  125,  27  L.  ed.  878,  880.     This  was  not 
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the  case  of  a  submission  to  the  court  of  a 
question  for  its  decision  on  the  merits,  but 
it  was  a  consent,  in  advance,  to  a  particular 
decision,  by  a  person  who  had  no  right  to 
bind  the  town  by  such  a  consent,  because  it 
gave  life  to  invalid  bonds,  and  the  authori- 
ties of  the  town  had  no  more  power  to  do  so 
than  they  had  to  issue  the  bonds  originally. 
There  Is  nothing  inconsistent  with  this  view 
in  NashmOe,  0.  d  8t,  L,  E,  Oo.  y.  UniUd 
States,  118  U.  S.  261,  28  L.  ed.  971,  where 
It  was  held  that  a  decree  in  equity,  b^  con- 
sent of  parties,  and  upon  a  compromise  be- 
tween them,  was  a  bar  to  a  subsequent  suit 
upon  a  claim  therein  set  forth  as  among  the 
matters  compromised  and  settled,  although 
not  in  fact  li tinted  in  the  suit  in  which  the 
decree  was  rendered.  In  that  case  both  par- 
ties had  full  power  to  make  the  compromise 
involved.  The  judgment  of  the  circuit  court 
is  afiirmed.**  It  will  be  noticed  that  in  that 
decree  was  recited  the  stipulation  upon  which 
it  was  based.  It  did  not  purport  to  be  the 
judgment  of  the  court  upon  the  facts,  but 
was  based  entirely  upon  the  stipulation.  It 
may  be  added  that  in  that  case  it  was  alleged 
in  tne  answer  that  the  judgment  was  entered 
Dy  the  fraudulent  collusion  of  the  majror  and 
the  plaintiff  in  that  action,  thoueh  this  feat- 
ure of  the  case  is  not  discussed  in  the  opin- 
ion. 

The  decision  in  the  case  of  Hdrshman  y. 
Knox  County  Ot.,  122  U.  8.  806,  80  L.  ed. 
1152,  is  thus  explained  by  the  Supreme  Court 
of  the  United  States  in  Brownsville  Taxing 
Diit.  Gomrs.  y.  Loague,  129  U.  8.  493,  82 
L.  ed.  780,  and  the  yiews  of  that  court  in  the 
latter  case  stated.  Speaking  of  the  Harsh- 
man  Oojse,  the  court  says :  ^  But  the  power 
to  issue  the  bonds  was  not  questioned.  The 
controversy  was  as  to  the  rate  of  taxation, 
depending  upon  which  act  they  were  issued 
under.  If  the  original  contract  could  have 
been  resorted  to,  the  decision  might  have 
been  otherwise  as  to  the  rate;  but  it  was 
held  that  that  could  not  be  done,  because, 
from  the  averments  which  formed  part  of  the 
complete  judgment  record,  it  appeared  that 
the  bonds  were  issued  under  one  act,  rather 
than  the  other,  while  each  of  the  acts  fully 
authorized  the  issue,  and  gaye  the  power  to 
tax  to  pay. "  And  the  court  then  adds :  *'  But 
in  the  case  at  bar  it  appeared  from  the  judg- 
ment records— or,  if  not,  from  relator's  pe- 
tition—that the  bonds  were  issued  under  an 
abrogated  statute,  and  were  consequently 
yoid,  and  that  the  respondents  possessed  no 
power  to  tax  to  pay  them,  because  that  power 
was  giyen  only  bythe  statute  which  had  so 
ceased  to  exist.  The  power  invoked  is  not 
the  power  to  tax  to  pay  judgments,  but  the 
power  to  tax  to  pay  bonds,  considered  as  dis- 
tinct and  independent ;  and  therefore,  when 
the  relator  is  obliged  to  go  behind  his  judg- 
ments, as  money  judgments  merely,  to  obtain 
the  remedy  pertaining  to  the  bonds,  the  court 
cannot  decline  to  take  cognizance  of  the  fact 
that  the  bonds  are  utterly  void,  and  that  no 
such  remedy  exists.  Bes  judicata  may  render 
straight  that  which  is  crooked,  and  black, 
that  'which  is  white, — 'Fadt  ex  eurvo  rectum/ 
ex  albo  nigrum*— {Jeter  y.  Hewitt,  68  U.  8. 
22  How.  852,  864,  16  L.  ed.  845,  849)  ;  but 


&02 


South  Dakota  Sufiibmb  Court. 


July, 


where  application  is  made  to  collect  judji:- 
ments  by  process  not  contained  in  themselves, 
and  requiring,  to  be  sustained,  reference  to 
the  alleged  cause  of  action  upon  which  they 
are  founded,  the  aid  of  the  court  should  not 
be  granted,  when,  upon  the  face  of  the  rec- 
ord, it  appears,  not  that  mere  error  super- 
vened in  the  rendition  of  such  judgments, 
but  that  they  rest  upon  no  cause  of  action 
whatever. "  This  same  doctrine  is  laid  down 
in  CancU  Bank  of  New  Orleana  v.  Partes,  99 
U.  S.  825,  25  L.  ed.  890.  In  the  case  at  bar 
the  petitioner  for  the  writ  of  mandamus  sets 
forth  no  facts  showing  that  the  city  of  Huron 
had  contracted  debts  in  excess  of  the  consti- 
tutional limit  when  the  debt  for  which  judg- 
ment was  rendered  was  incurred  by  the  city, 
and  it  is  not  contended  that  the  judgment 
rendered  in  this.case  discloses  any  such  facts ; 
hence,  this  court  has  nothing  before  it  upon 
which  it  could  declare  the  contract  void, 
even  assuming  that  it  was  so,  unless  we  per- 
mit the  appellant  to  collaterally  impeach 
this  judgment.  This,  as  we  have  seen,  we 
cannot  do.  The  language  of  Chief  Justice 
Fuller  in  the  Brotonsville  Case,  that  "  the  aid 
of  the  court  should  not  be  granted  when, 
upon  the  face  of  the  record,  it  appears,  not 
that  mere  error  supervened  in  the  rendition 
of  such  judgments,  but  that  they  rest  upon 
no  cause  of  action  whatever,**  is  very  sug- 
gestive, and  shows  clearly  the  basis  upon 
which  the  decision  rests,  and  that  it  rests 
entirely  upon  the  fact  that  the  record  itself 
discloses  that  there  was  no  cause  of  action 
whatever.  As  before  stated,  there  Is  noth- 
ing in  the  record  before  us,  nor  do  we  under- 
stand it  is  claimed  that  there  is  anything  in 
the  original  judgment,  that  would  show  that 
plaintiff*s  contract  was  illegal,  void,  or  in 
contravention  of  the  constitutional  provision. 

There  is  one  other  decision  ( Wilder  v.  Bio 
Grande  County  Comre.  41  Fed.  Rep.  612)  that 
should  be  noticed,  as  there  is  language  used 
by  Judge  Hallett,  of  the  United  States  circuit 
court  of  Colorado,  that  seems  to  support  ap- 
pellants' contention.  That  learned  judge, 
however,  seems  to  base  his  remarks — not  nec- 
essary in  the  decision  of  the  case — upon  the 
BrownniUe  Case,  and  CaruU  Bank  of  New 
Orleans  v.  Partee,  supra;  thus  indicating  that 
if  the  judgment,  upon  its  face,  was  void,  or 
not  founded  upon  any  cause  of  action  what- 
ever, the  appellant  in  that  case  might  have 
succeeded  in  defeating  the  mandamus. 

We  are  unable  to  discover  anything  under 
which  the  contention  of  the  appellant  can  be 
sustained,  unless  we  take  from  judgments 
the  sanctity  with  which  the  law  has  clothed 
them,  and  hold  them  subject  to  attack  in 
mandamus  proceedings  to  enforce  them.  As 
we  have  said,  if  the  judgment  was  obtained 
by  collusion  and  fraud,  and  it  so  appeared 
from  the  record  before  us,  possibly  it  might 
be  subject  to  attack  upon  that  ground,  as 
held  in  the  Iowa  case ;  or  if  the  judgment 
record  showed  upon  its  face  that  it  was  a 
void  judgment,  being  based  upon  no  cause 
of  action  whatever,  as  held  in  the  Brownsmlle 
Case,  and  in  Canal  Bank  of  New  Orleans  v. 
'Partee,  99  U.  8.  325,  25  L.  ed.  890,  we  might, 
under  the  rule  laid  down  in  those  cases,  if 
tlie  judgment  record  were  before  us,  be  jus- 
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tifled  in  following  them.  But  the  record 
before  us  is  such  that  we  are  compelled  to 
give  the  judgment  in  this  case  the  conclusive 
character  that  judgments  ordinarily  possess. 
From  that  record  it  appears  that  plaintiff 
duly  obtained  a  judgment  against  the  city 
of  Huron  upon  default ;  that  after  more  than 
two  years  the  plaintiff  seeks  to  collect  the 
judgment  by  mandamus  proceedings,  to  com- 
pel the  city  council  of  that  city  to  levy  a 
tax  to  pay  the  same,  and  that  the  city  now 
seeks  to  interpose  a  defense  that  could  have 
been  made  in  the  action,  but  which  the  city 
failed  to  make.  In  our  view  of  the  case  the 
city  is  concluded  by  the  judgment,  and  can- 
not now  interpose  any  such  defense.  It  has 
had  its  day  in  court,  and  it  has  allowed  the 
time  for  interposing  its  defense  to  pass.  It 
cannot  now  be  permitted  to  plead  a  defense 
it  might  have  pleaded  at  the  proper  time, 
but  declined  or  neglected  to  do.  It  cannot 
now  be  heard  to  say  that  the  contract  upon 
which  the  judgment  is  claimed  to  have  been 
founded  was  not  a  valid  and  binding  con- 
tract against  the  city.  The  judgment  estops 
the  city  from  asserting  tlie  fact  to  be  other- 
wise. In  theory  of  law,  therefore,  the  asser- 
tion of  the  city  cannot  be  true. 

Counsel  for  the  appellants  further  contend 
that  the  decision  of  the  court  is  erroneous  in 
holding  that  the  demand  in  this  case  was 
sufficient  to  support  the  peremptorv  writ  of 
mandamus  issued  in  this  case.  We  are  of 
the  opinion,  however,  that  there  is  no  error 
in  the  opinion,  in  holding  as  stated.  The 
peremptory  writ,  while  not  following  the 
demand  made  upon  the  mayor  and  common 
council  in  terms,  does  include  a  part  of  the 
relief  claimed  in  the  demand.  The  fact  that 
it  does  not  include  all  the  relief  demanded 
does  not  invalidate  the  writ.  In  Smith  v. 
Lawrence,  2  S.  Dak.  185  (a  mandamus  case), 
this  court  said :  **  Though  plaintiff  may  have 
demanded  greater  relief  than  he  is  entitled 
to  by  law,  the  court  may  grant  him  the  re- 
lief to  which  he  is  entitled  under  the  facts 
stated.**  Of  course,  the  relief  granted  must 
be  included  within  the  terms  of  the  demand, 
but  it  may  be  less.  In  the  case  at  bar  the 
demand  was  that  the  city  council  **  levy  such 
a  sum  of  money  as  will  he  sufficient  to  pay 
t^e  debt  and  judgment,  and  interest  thereon, 
specifying  the  judgment,  amount,  etc.  The 
alternative  writ  followed  the  terms  of  the 
demand.  On  the  return,  answer,  and  help- 
ing, the  court  modified  the  terms  stated  in 
the  alternative  writ,  and  only  required  the 
city  council  to  make  a  lev^  to  the  full  ex- 
tent of  ten  mills,  as  limited  by  the  city 
charter,  and  required  the  city  to  pay  on  tbc 
judgment  any  balance  remaining  in  any  of 
its  city  funds  after  the  current  expenses  of 
the  city  for  the  fiscal  year  had  been  paid  in 
full.  This  we  are  of  the  opinion  the  court 
was  authorized  to  do,  as  the  relief  granted 
was  clearly  within  the  scope  of  the  demand, 
and  was  less  than  the  relief  demanded.  If, 
on  the  return,  the  municipality  had  mani- 
fested a  willingness  to  make  8U<*b  a  levy, 
and  apply  its  surplus  funds  as  directed  by 
the  court  in  its  peremptorj^  writ,  the  court 
could  have  refused  the  writ,  or  relieved  the 
city  of  the  payment  of  costs.     But  the  city 
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4ienied  its  liability  to  pay  the  jadgment  in 
may  manner,  by  a  levy  of  taxes  or  otlierwise, 
mod  hence  the  issuance  of  the  peremptory 
writ  for  the  less  relief  than  that  demanded 
was  proper.  The  rule  adopted  in  the  early 
cases,  that  the  peremptory  writ  must  follow 
the  precise  terms  of  the  alternative  writ,  or 
be  denied,  is  not  followed  by  some  of  the 
<»urt8  in  their  later  decisions.  The  rigid 
«nd  inflexible  rule  of  the  common- law  courts, 
«8  laid  down  in  the  earlier  cases,  is  not  in 
harmony  with  the  more  liberal  and  advanced 
system  of  procedure  now  in  force  in  many  of 
the  states.  When  the  court  has  jurisdiction 
of  the  parties  and  of  the  subject-matter,  it 
should,  if  possible,  determine  the  controversy 
between  the  parties ;  and  we  think  the  nature 
of  the  reformed  system  in  force  in  this  state 
permits  this,  under  reasonable  limitations, 
to  be  done. 

We  fully  agree  with  the  reasoning  of  the 
learned  supreme  court  of  Ohio  in  State  v. 
Crites,  48  Ohio  St.  142.  In  that  case  the 
oourt  says:  "(4)  The  earlier  doctrine  in 
tnandamus  was  that  the  peremptory  writ 
«hould  strictly  follow  the  alternative  one. 
That  rule,  in  all  its  strictness,  is  still  fol- 
lowed in  many  of  the  more  modem  cases. 
.  .  .  Valid  reasons  for  this  rigid  rule  are 
not  at  all  apparent.  The  civil  remedy  by 
mandamus  is  to  enforce  civil  rights,  and 
why  the  proceeding  therein  should  not  be 
as  elastic  as  in  civil  actions  has  not  been 
satisfactorily  answered  by  the  cases  that  ad- 
here  to  the  rule.  In  civil  actions  no  one 
would  be  heard  to  contend,  at  this  late  day, 
that,  be(»U8e  the  plaintiff  bad  claimed  more 
than  upon  the  trial  he  could  maintain,  it 
would  be  fatal  to  his  right  to  recover  that  to 
which  he  was  entitled  upon  the  facts  and 
the  law  as  thej  appeared  upon  the  trial.  In 
<nandamus,  is  it  so  much  less  difficult  for  a 
party  to  determine  in  advance  the  exact 
measure  of  his  rights,  that  if  be  makes  a 
mistake  in  that  regard,  by  claiming  more 
than  he  can  maintain  upon  the  trial,  he  is  to 
be  sent  out  of  court,  mulcted  in  costs,  and 
compelled  to  begin  de  now?  If  he  claims 
less  than  his  rieht,  no  more  than  is  claimed 
will  be  awarded  him.  If  the  rule  should  be 
tnaintained  in  all  its  strictness,  the  remedy 
of  mandamus  will  be  a  perilous  one  to  in- 
voke in  cases  where  more  than  a  sincrle  act 
or  right  is  sought  to  be  enforced.  If  less 
than  his  full  right  is  claimed  by  a  party,  he 
will  not  recover  that  not  claimed,  but  must 
encounter  the  delay  of  another  proceeding, 
and  the  hazard  of  a  plea  of  r«9  judicata  in 
respect  of  it,  while  if  he  claims  too  much 
he  will  be  denied  any  relief  whatever,  how- 
ever clearly  his  title  may  appear  to  a  large 
part  of  his  demand.  In  many  cases  courts 
have  sought  to  escape  from  the  extreme  se- 
verity of  the  rule, — in  some  Instances  by 
holding  the  difference  between  the  two  writs 
to  consist  of  immaterial  matters  of  detail, 
while  in  others  an  amendment  of  the  alterna- 
tive writ  was  allowed,  making  it  conform 
to  the  peremptory  writ.  State  v.  Cliarlenton 
Acting  Board  of  Aldermen,  1  8. 0.  N.  8.81 ;  StaU 
•v.  Weld,  89  Minn.  426 ;  State  v.  Baggoit,  96 
llo.  68;  2  Dill.  Mun.  Corp.  8d  ed.  §  879. 
.    .     .    Treating  the  petition,  and  the  alter- 


native  writ  based  upon  it,  as  the  foundation 
of  the  relator*s  claim,  bearing  tiie  same  re- 
lation to  the  proceedings  in  mandamus  that 
the  petition  does  to  the  proceedings  in  a 
civil  action,  and  it  is  clear  he  is  entitled  to 
no  relief  beyond  that  which  the  petition  and 
alternative  writ  show  him  entitled  to,  and 
if  he  wishes  other  relief  he  must,  as  in  civil 
actions,  set  forth  by  an  amendment  the  facta 
that  establish  his  right  to  it;  but  where, 
upon  the  trial,  he  is  able  to  establish  by 
proof,  or  maintain  in  law,  his  title  to  a  part 
only  of  the  relief  sought,  there  seems  now  to 
be  no  reason  for  refusing  to  grant  so  much 
thereof  as,  under  the  facts  and  law,  he  is  en- 
titled to,  without  first  amending  the  alterna- 
tive writ.  The  alternative  writ  has  com- 
manded him  to  do  all  the  acts  enumerated 
in  it,  or  show  cause  for  his  refusal ;  but,  if 
he  has  only  shown  a  legal  excuse  for  not  do- 
ing one  of  them,  it  would  seem,  in  the  na- 
ture of  things,  to  be  no  defense  for  omitting 
to  do  others,  unless  there  is  such  dependence 
between  them  that  all  stand  or  fall  together. 
This  principle  was  recognized  by  this  court 
in  SlaU  v.  Ohio  Board  of  Public  Works,  36 
Ohio  St.  409,  where  the  petition  and  the  al- 
ternative writ  founded  on  it  were  for  the 
payment  of  a  sum  of  money  and  interest, 
but  upon  the  final  hearing  this  court  denied 
the  relator's  demand  for  interest,  and  granted 
a  peremptory  writ  for  the  principal  only. 
State  V.  Delatoare  County  Board  of  Education, 
42  Ohio  St.  879.  .  .  . "  We  have  quoted 
quite  largely  from  the  decision  of  the  Ohio 
supreme  court,  for  the  reason  that  the  de- 
cision is  a  late  one  (made  in  1891),  and  the 
question  is  fully  discussed,  and  because  in 
Ohio  the  practice  is  under  a  system  quite 
similar  to  our  own.  We  arc  of  the  opinion 
that  the  peremptory  writ  issued  by  the  court 
below  was  fullv  warranted  by  the  demand, 
alternative  writ,  and  the  facts  before  the 
court,  and  that  this  court  committed  no  error 
in  confirming  the  decision  of  the  circuit  court 
upon  that  ground. 

It  is  next  contended  by  the  counsel  for  ap- 
pellants that  by  the  terms  of  the  peremptory 
writ  the  circuit  court  directed  the  diverting 
of  the  funds  of  the  city,  collected  for  one 
purpose,  to  another,  in  violation  of  section 
2  of  article  10  of  the  State  Constitution, 
which  provides.  **  Nor  shall  money  raised  by 
taxation,  loan  or  assessment  for  one  purpose 
ever  be  diverted  to  any  other."  This  pro- 
vision, like  all  other  constitutional  provis- 
ions, should  receive  a  reasonable  construc- 
tion. While  the  purpose  for  which  the  tax 
is  levied,  loan  or  assessment  made,  is  not 
fully  accomplished,  the  money  so  raised  can- 
not be  diverted  to  any  other  purpose ;  but 
after  all  the  money  reouired  has  been  applied 
to  the  payment  or  discnarge  of  the  obligation 
for  which  it  was  levied  or  raised,  and  a  bal- 
ance remains,  we  think  there  would  be  no 
violation  of  the  constitutional  provision  to 
apply  such  remaining  balance  to  any  legiti- 
mate purpose.  This  was  the  view  evidently 
taken  by  the  learned  circuit  court  in  requir- 
ing the  municipal  financial  officers  to  apply 
upon  the  judgment  of  the  plaintiff  any  bal- 
ance remaining  in  any  fund  of  the  city  after 
I  the  current  city  expenses  of  the  fiscal  year 
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have  been  paid.  There  may  be  some  diffi- 
culty in  ascertaining  such  balances,  but  that 
does  not  affect  the  Question  of  the  power  of 
the  court  to  direct  uie  payment  of  the  same 
upon  the  judji^ment,  when  in  fact  there  shall 
be  such  balance  after  paying  the  expenses  of 
the  city  for  the  current  fiscal  year.  The  duty 
of  a  city  to  provide  for  and  pay  a  ludgment 
against  the  city  is  equally  as  obligatory 
upon  the  city  as  the  payment  of  any  other 
crty  indebtedness,  and  the  surplus  revenues 
of  the  city  are  not  diverted  when  balances 
remaining  in  any  of  the  funds,  not  required 
for  the  current  expenses,  are  applied  to  the 


payment  of  such  judgment.  It  will  there* 
fore  be  seen  that,  in  the  view  we  take  of  tb» 
case,  the  former  decision  of  this  court  i» 
clearly  correct,  and  that  no  decision  or  rule- 
of  law  called  to  our  attention  would  au- 
thorize any  other  decision.  Feeling  satisfied 
that  no  rehearing  in  this  case  would  change 
our  opinion,  the  petition  for  rehearing  must 
therefore  be  deni^.  It  is  due  to  both  of  the- 
counsel  in  this  case  to  say  that  their  re- 
searches  and  arguments  have  been  able,  full, 
and  exhaustive,  and  that  by  their  labors  thejr 
have  very  greatly  aided  the  court  in  the  ex* 
amination  of  the  questions  presented. 


PENNSYLVANIA  SUPREME  COURT. 


FIRST     PRESBYTERIAN    CONGREGA- 
TION in  Easton  Borough,  Appt., 

«. 

James  SMITH  et  al 

a68  Pa.  661.) 

Neirllirence  of  a  eontractor  In  bnildinf^ 
a  eewer  for  a  city  will  act  render  him  liable 
to  the  owner  of  private  propei-ty  which  Is  in- 
jured by  the  breaking  of  the  sewer  after  the 
oompletion  of  the  work  and  its  acceptance  and 
use  by  the  city. 

(SCerrett,  Ch.  J.,  aiasmtM,) 

(October  1,1881) 


APPEAL  by  plaintiff  from  a  Judgment  of 
the  Court  of  Common  Pleas  for  North- 
ampton County  in  favor  of  defendants  in  an 
action  brought  to  recover  damages  for  injuriee 
which  were  alleged  to  have  been  caused  t4> 
plaintiff's  property  by  the  negligence  of  de- 
fendants in  performing  certain  woric   whidk 
they    had    contracted   to   perform   for    the 
borough  of  Easton. 
The  facts  are  stated  in  the  opinion. 
Mesere.  R.  C.  Stewart,  R.  I.  Jones,  and 
O.  H.  Meyers,  for  appellant: 
•  A  municipal  corporation  is  cot  responsible 
for  an  injury  occasioned  by  the  negligence  of 
the  contractors  with  it,  or  of  their  agents  and 


Note.— I/toWWty  of  eontrcustor  to  third  penons  for 
defects  in  his  work  after  the,  eompUtion  and  accept- 
anoe. 

The  Judicial  opinion  upon  this  question  to  to  be 
found  more  in  dicta  than  in  decision.  Borne  Judges 
have  expressed  the  opinion  that  the  contractor 
would  be  liable  for  injuries  caused  by  defects  in 
his  work.  But  the  actual  decisions  are  almost 
unanimously  to  the  efltect  that  after  the  work  has 
been  finished  and  accepted  by  the  owner  the  con- 
tractor's liability  to  third  persons  ceases.  The  only 
exception  seems  to  be  in  oases  where  the  structure 
to  to  be  used  for  a  particular  purpose  requiring 
security  for  the  protection  of  human  life.  In  such 
oases  the  contractor  to  held  to  owe  a  duty  to  the 
persons  who  are  to  use  the  structure,  and  to  be 
liable  to  them  for  injuries  caused  by  negligent  de- 
fects. 

The  mere  builder  of  a  public  work  to  responsible 
only  to  bis  employers  for  any  want  of  care  or  skill 
In  the  execution  of  the  work,  and  he  to  not  liable 
to  third  persons  for  injuries  which  may  occur  after 
its  completion.  Albany  y.  Cunliff,  2  N.  T.  175.  In 
that  case  Strong.  J.«  says:  **  A  carpenter  to  hired  to 
build  a  barn  and  fumtoh  the  materiato.  He  care- 
lessly places  a  timber  slightly  defective  under  the 
mow,  and  the  barn  to  accepted  by  the  owner.  Some 
years  afterwards  owing  to  thto  original  defect  the 
timber  breaks  and  falls  upon  a  laborer  who  sus- 
tains a  serious  injury.  Can  he  recover  of  the 
carpenter?  Or  a  turnpike  company  contracts 
with  some  one  to  build  a  bridge  over  a  creek 
which  its  road  crosses.  The  builder  erects  a  defec- 
tive bridge,  and  it  to  accepted  and  used  by  the 
company.  Some  years  afterward  the  bridge  while 
one  to  traveling  over  it  gives  way  by  reason  of  the 
original  defect  and  the  traveler  to  injured.  Can 
he  sustain  an  action  against  the  builder?  I  know 
of  no  decision  which  would  authorize  a  recovery 

S6  li.  R.  A. 


under  such  circumstances.  The  reason  why  ai» 
action  cannot  be  sustained  in  such  cases  fa  that 
there  to  no  connection  between  the  wrong  done 
and  the  person  whom  it  to  sought  to  charge  for  tbe- 
consequeoccfi.  The  wrongdoer  has  not  at  the  ttme* 
any  control  over  the  subject-  matter  or  any  power 
or  right  to  remedy  the  eviL  The  damage  in  al^ 
such  cases  arises  in  fact  from  the  continued  use  of 
the  defective  subject  and  with  that  the  builder 
who  has  parted  with  the  entire  possession  and  con* 
trol  of  it  has  not  and  cannot  have  anything  to  do.*^ 

One  who  contracts  to  build  an  hotel  to  not  Uabl» 
after  it  has  l)een  accepted  by  the  owner,  to  a  guest 
who  to  injured  by  a  defect  in  the  materiato  put  inta 
it.  Curtin  y.  Somerset,  12  L.  B.  A.  8»,  140  Pa.  7QL 
In  that  case  the  court  dtotinguished  Thomas  v. 
Winchester,  6  N.  Y.  397,  67  Am.  Dec.  456.  in  which  » 
dealer  in  drugs  who  carelessly  labeled  a  deadly 
potoon,  was  held  liable  for  a  resulting  injury,  on 
the  ground  that  the  druggtet  owed  the  duty  to- 
every  one  to  whom  he  sold  a  deadly  poison,  to  have- 
it  properly  lalwled  to  avoid  accidents.  While  i» 
the  case  t)ef ore  the  court,  the  contraotor  owed  no- 
duty  to  the  public. 

One  who  hascoutracted  to  perform  certain  work 
upon  certain  premises  to  not  liable  for  the  fall^ 
more  than  a  year  after  he  has  finished  hto  work 
and  left  the  property  for  injuries  caused  by  the 
fall  of  a  board  carelessly  left  unfastened  on  the- 
reof, although  the  injured  person  is  a  member  of 
the  family  of  the  one  for  whom  the  work  was  donew 
Fitzmaurice  v.  Fabian,  147  Pa.  198. 

In  Swan  v.  Jackson,  66  Hun,  194,  defendant  con- 
tracted to  build  an  ice-house  for  a  butcher.  After 
it  was  completed  and  accepted,  an  employ^  of  ai> 
ice  company  was  injured  by  reason  of  a  defect  ti» 
it,  while  attempting  to  put  ice  into  Ir.  The  court 
held  that  there  was  no  liability  following  the  doo> 
trine  that  had  been  applied  in  that  state  in  refer- 


6ee  also  32  L.  R.  A.  837. 
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flenrants;  the  remedy  for  the  injury  is  against 
the  contractors  aloDe. 

Painter  v.  PiitOmrgk,  46  Pa,  218;  Allen  v. 
WiUard,  and  WiUard  v.  Taiham,  57  Pa.  874; 
Bied  V.  Allegheny  City,  79  Pa.  800;  HarrUon 
T.  GoUine,  86  Pa.  158,  27  Am.  Rep.  699;  Erie 
T.  Oatilkins,  85  Pa.  247,  27  Am.  Rep.  642; 
EdmvntUon  v.  Pittstmrgh,  M,  db  F.  /?.  (7<7.  Ill 
Pa.  816:  Erie  8diool  Di$t,  v.  Puees,  98  Pa.  601, 
42  Am.  Rep.  627;  Suequdianna  Depot  ▼.  Sim- 
mons, 112  Pa.  884,  56  Am.  Rep.  817;  Beynolde 
▼.  Braithtcaite,  181  Pa.  416;  Hvnt  v.  PenneyU 
rania  R.  Co,  51  Pa.  475;  Smith  ▼.  Simmons, 
108  Pa.  86,  49  Am.  Rep.  118;  Chartien  Valley 
Oas  Co.  V.  Lynch,  118  Pa.  878. 

The  court  erroneously  held,  and  contrary  to 
the  express  decisions  of  this  state,  that  the  city 
engineer  had  the  lawful  authority  to  direct  the 
sheet-piling  to  remain  in  the  sewer  trench;  and 
that  such  direction  was  the  act  of  the  city  of 
Easton  and  relieved  the  defendants  from  all 
Kahility  for  any  injury  sustained  by  reason 
thereof. 

Erie  School  Diet.  t.  Pkieee,  supra. 

Where  one  suffers  injury  through  the  con- 
current negligence  of  two  or  more  persons, 
they  are  Jointly  liable,  and  may  be  proceeded 
against  for  the  damages  sustained  either  Jointly 
or  severally,  at  the  option  of  the  party  injured. 

Loekhart  ▼.  Uehtenthaler,  46  Pa.  151;  Phila- 
idphia  dh  R.B,Co.y,  Boyer,  97  Pa.  91;  Oar- 
me  ▼.  Brisbane,  118  Pa.  550,  57  Am.  Rep.  488; 
Bunting  v.  EoaseU,  12  L.  R.  A.  268,  189  Pa. 
876;  Dean  v.  Pennsylvania  R  Oo.f^L.  R.  A. 
148,  129  Pa.  614:  BurreU  Twp.  v.  Vneapher, 
117  Pa.  858;  Eoelseh  v.  Philadelphia  Co,  18  L. 


R.  A.  759,  152  Pa.  856;  Gates  t.  Pennsylvania 
R.  Go.  16  L.  R  A.  554,  150  Pa.  50. 

The  mere  fact  that  the  owner  makes  use  of 
the  building  or  structure  built  upon  his  tand» 
furnishes  no  evidence  of  approval  or  accept- 
ance. Alone  the  use  of  such  building  gives  no- 
evidence  of  acceptance. 

Wilson  V.  School  Diet,  Ifo,  4  in  Chester,  81^ 
N.  H.  118;  McOraeken  v.  San  Franeisro,  16- 
Cal.  591;  Pimental  v.  San  Francisco,  21  Cal. 
851;  Cross  v.  Morristown,  18  N.  J.  Eq.  305. 

Where  the  corporation  can  only  act  by  ordi- 
nance the  ratification  and  acceptance  must  be- 
by  ordinance. 

Hepburn  v.  Philadek>hia,  149  Pa.  885. 

Messrs.  W.  S.  Klrkpatrlck  and  Henry 
W.  Scotty  for  appellees: 

The  measure  of  responsibility  was  to  use 
ordinary  care  in  the  selection  of  material  and 
employment  of  methods  for  construction  that 
were  reasonably  safe. 

Payne  v.  Beese,  100  Pa.  801. 

If  previously  accepted  by  the  city,  there  was- 
no  liability  on  defendants. 

Curtin  v.  Somerset,  12  L.  R.  A.  822,  140 
Pa.  70;  Fitemauriee  v.  Fabian,  147  Pa.  199. 

Defendants  were  not  independent  contract- 
ors, but  merely  the  servants  of  the  city. 

Shearm.  A  Redf.  Neg.  g  248;  AUen  v.  Wil- 
lard,  57  Pa.  881;  Harrison  v.  Collins,  76  Pa. 
158,  27  Am.  Rep.  699;  Smith  v.  Simm<ms,  lOa 
Pa.  82,  49  Am.  Rep.  118;  Reynolds  v.  Braith- 
waite,  181  Pa.  416;  Erie  v.  CauUdns,  85  Pa. 
247,  27  Am.  Rep.  642;  Painter  v.  Pittsburgh^ 
46  Pa.  222. 

Where  a  city,    acting  within  its  general 


ence  to  the  manufacturers  of  thiugs  for  sale,  and 
stated  that  there  oould  he  no  recovery  unless  the 
defects  wore  such  as  to  render  the  articles  Immi- 
nently dangerous,  where  serious  injury  and  loss 
would  result  from  its  use. 

Id  Marvin  Safe  Ck>.T.Ward,46  N.  J.  L.19,  defendant 
bad  oontraoted  with  the  highway  commissioners 
for  the  construction  of  a  bridge  and  his  contract  re> 
quired  him  to  construct  a  temporary  bridge  for  use 
while  the  other  remained  incomplete.  Plaintiff  suf- 
fered loss  because  the  temporary  bridge  went  down 
with  his  team  on  It,  and  he  brought  suit  based  on 
the  breach  by  defendant  of  his  contract  to  have  the 
temporary  bridge  safe.  The  court  decided  that  he 
oould  not  maintain  the  action  saying  that  if  the 
work  contracted  for  be  such  as  that  a  duty  j 
exists  towards  third  persons  with  respect  to  it.  the 
person  who  contracts  to  have  the  work  done  will 
be  liable  for  damages  arising  from  a  breach  of  the 
duty  although  the  injury  is  caused  by  the  fault  of 
the  person  with  whom  he  contracted.  And  he 
would  have  a  remedy  over  against  the  wrongdoer. 
Bat  the  court  then  distinguishes  cases  ia  which  the 
ooDtractor  was  held  liable  because  the  work  was 
a  nuisance,  and  finally  states,  that  if  defendant  is 
liable  for  the  injury  complained  of,  it  must  be  upon 
the  ground  of  some  wrongful  act  or  neglect— a 
tort  as  distinguished  from  a  mere  breach  of  con- 
tract. 8o  the  case  is  valuable  only  in  holding  that 
the  form  of  the  action  was  improper. 

A  contractor  who  opened  a  highway  for  the  pur- 
pose of  constructing  a  sewer  under  contract  with 
the  board  of  public  works  Is  not  Uable  for  injuries 
caused  by  the  subsidence  of  the  dirt,  after  he  has 
flnisbed  the  work  and  it  tias  been  accepted  by  the 
board.  Hyams  v.  Webster,  L.  B.  2  Q.  B.  2Si,  96  L. 
J.  Q.  a  166. 16  L.  T.  N.  8. 118,  15  Week.  Rep.  619, 8 
Ben  AS.  272,  affirmed  L.  fi.  4  Q.  B.  188, 88  L.  J.  Q.  B. 
liB8.17Week.Bep.238L 

26  L.  R  A. 


In  Collis  V.  Selden,  L.  fi.  8  C.P.  485, 87  L.  J.G.  P.  288,. 
a  declaration  was  held  bad  which  **alleged  that  de- 
fendant wrongfully,  negligently,  and  improperly 
hung  a  chandelier  in  a  public  house,  knowing  that 
plai  otlff  and  others  would  be  lik^y  to  be  therein  and 
under  the  ohandeUer,and  that  the  chandelier  unless 
properly  hunff,  was  likely  to  fail  upon  and  injure 
them.  And  that  plaintiff  being  lawfully  In  the- 
bouse,  the  chandelier  fell  upon  and  injured  hinL*** 
One  of  the  Judges  said:  '*Take  the  case  of  a  man 
building  a  house.  His  workmen  scamp  the  work;: 
and  five  or  six  years  afterwards  a  chimney  stack 
falls  down  through  a  high  wind  and  injures  a  per- 
son, with  whom  he  has  no  contract^  to  whom  be 
owes  no  duty,  and  against  whom  he  cannot  have^ 
been  guilty  of  fraud.  To  hold  him  liable  to  an 
action  at  the  suit  of  the  injured  person  would  b» 
going  far  beyond  anything  which  has  been  decided 
in  our  law." 

In  Bartlett  y.  Baker,  8  Hurlst.  ft  a  158, 84  L.  J. 
Exch.  8,  contractors  for  some  public  work  left  pile» 
driven  in  navigable  water,  and  afterwards  sold 
them  to  a  third  person,  who  cut  them  off  so  that  a 
vessel  struck  against  them  and  was  injured.  The 
contractors  were  held  not  liable  for  the  injury  on* 
the  ground  that  the  negligence  of  the  third  person 
caused  the  in  Jury.  Itis  said  that  if  the  piles  had 
remained  as  the  contractors  left  them,  the  ac- 
cident would  not  have  happened  without  negli- 
gence on  the  part  of  the  injured  person,  but  there- 
is  no  discusBlon  of  the  effect  of  the  fact  that  the- 
work  was  completed  and  accepted. 

In  Gray  v.  Pu  lien,  5  Beet  ft  S.  870, 84  L.  J.  Q.  B.  266» 
U  L.  T.  N.  8.  668, 18  Week.  Rep.  267,  the  Judges  of 
the  court  of  exchequer  thought  that  one  who  had; 
otytalned  statutory  permission  to  open  a  highway 
for  the  purpose  of  putting  in  a  drain  and  who  em- 
ployed a  contractor  to  do  the  work  was  not  liable  for 
injuries  resulting  from  its  negligent  performance. 
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powers,  contracts  for  the  grading  of  a  public 
street,  and  in  accordance  with. the  conditions 
of  the  contract  and  the  law  prescribing  the 
same,  the  work  is  done  under  the  immediate 
supervision  of  certain  officers,  whose  official 
duty  it  is  to  superintend  the  work,  and  dam- 
ages result,  not  from  any  negh'gence  or  wrong- 
doing of  the  contractors,  out  from  the  per- 
forming of  the  work  in  the  manner  required 
by  the  contract,  the  contractors  are  the  agents 
oi  the  city,  and  the  city  is  liable. 

Dill.  Mun.  Corp.  4th  ed.  1195;  Sewall  v.  St. 
Paul,  20  Minn.  511;  HiUiard  v.  Riehardson,  8 
•Gray,  849,  68  Am.  Dec.  743;  Dunn  ▼.  MeUon, 
147  Pa.  11;  8mith  v.  Stephan,  66  Md.  881; 
Buron  v.  Demnan,  2  Exch.  167;  Patterson  ▼. 
Pittsburg  A  O.  B,  Co,  76  Pa.  893,  18  Am. 
Bep.  412;  Ourtin  v.  Somerset,  12  L.  R.  A.  822, 
140  Pa.  70. 

Dean,  J.,  delivered  the  opinion  of  the 
court : 

The  church  of  plaintiff  is  a  large  brick 
building  on  the  northwest  corner  oi  Second 
«nd  Bushkill  streets,  in  the  city  of  Easton. 
On  January  2,  1891,  Bushkill  street,  in  front 
•of  the  church,  commencing  at  the  line  of 
Second  street,  and  extending  along  the  street 
for  75  to  80  feet,  caved  in,  taking  with  it  a 
portion  of  the  pavement.  A  large  sewer  and 
the  water  main  of  the  Lehigh  Water  Com- 
pany were  located  longitudinally  on  Bush- 
kill street,  and  after  the  cave- in  were  found 
to  be  broken.  A  great  quantity  of  water 
from  both  flowed  towards  the  church,  under- 
mined the  pavement,  and  saturated  the  foun- 
dation, causing  very  serious  damage  to  the 
property.    The  plaintiff  alleged  the  damage 


was  caused  by  the  negligent  construction  of 
the  sewer,  in  this :  The  church  service  pipe 
connecting  with  the  water  main  had  broken, 
and  Che  water  flowing  therefrom  had  broken 
in  the  sewer,  undermined  the  pavement,  and 
damaged  the  foundation,  before  being  per- 
ceptible from  the  surface.  The  ground  be- 
ing frozen  at  the  time,  until  the  cave-in  the 
crust  was  not  disturbed.  The  service  pipe 
broke,  it  was  alleged,  because,  in  construct- 
ing the  sewer,  the  trench  was  negligeutly 
filled  up ;  the  plank  sheeting,  supporting 
temporarily  the  sides  of  the  excavation  dar- 
ing construction,  being  left  in,  and  the  cross 
timbers  permitted  to  remain  resting  on  the 
service  pipe,  and  then  the  filling  up  done  by 
puddling  instead  of  tamping.  As  a  result, 
when  the  earth  settled  the  weight  wrenched 
off  the  service  pipe  from  its  coniiection,  and 
the  injury  followed.  The  plaintiff  held  the 
defenaants  answerable  for  the  consequences 
of  this  negligent  work  at  the  sewer,  because, 
it  was  averred,  they  had,  as  independent  con- 
tractors with  the  city  of  Easton,  constructed 
it  under  a  written  contract  made  the  Ist  of 
April,  1890,  in  pursuance  of  which  contract 
thev  had  finished  the  work  about  June  12, 
following.  At  the  trial,  there  was  much 
evidence  on  both  sides  on  the  questions :  (1) 
Was  the  injury  caused  by  the  negligent  con- 
struction of  the  sewer?  (2)  If  so,  then  did 
this  negligence  consist  in  following  the  di- 
rections of  the  city  engineer,  as  provided  in 
the  contract?  The  court,  in  a  very  full 
charge,  submitted  the  evidence  bearing  on 
both  questions  to  the  jury.  There  wss  a 
verdict  and  judgment  for  defendants,  and 
then  this  appeal,  with  thirty-eight  assign- 


-on  the  ground  that  the  liability  rested  on  the  con- 
tractor, but  the  exchequer  chamber  reversed  this 
•decision  holding  the  owner  liable  without  express- 
ing any  opinion  as  to  the  liability  of  the  con- 
tractor. 

In  Bosweil  v.  Laird,  8  Ca1.4fl9, 08  Am.  Dec.  815,  the 
court  states  in  argument  thatbyaoceptanceand 
•subsequent  use  of  the  work,  the  owners  assume  to 
the  world  the  responelbUity  of  its  suflScfency  and 
to  third  persons  the  liabilities  of  the  contractors 
have  ceased  and  their  own  commenced. 

And  that  rule  was  followed  in,  Fanjoy  v.  Scales* 
4»  Gal.  248. 

One  who  had  furnished  s  coach  to  carry  malts 
under  contract  with  the  postmaster  general,  was 
held  not  liable  for  an  injury  to  the  employ^  of  one 
who  bad  taken  the  contract  to  haul  the  coach, 
which  was  caused  by  a  defect  in  the  construction 
•of  the  coach.  Winterbottom  v.  Wright,  10  Mees. 
AW.  US. 

In  Alien  v.  Hayward,  7  Q.  B.  980, 16  L.  J.  Q.  B.  00, 10 
Jur.  0^  the  entire  work  which  was  the  construc- 
tion of  a  drain  was  not  finished,  but  the  part  which 
gave  way  was.  And  the  court  in  holding  tliat  the 
•commissioners  were  not  liable  stated  that  the  con- 
tractor was  so.  But  the  ground  of  this  statement 
is  not  given. 

Exception. 

Where  a  painter  contracted  with  a  carpenter  to 
build  a  scaffold  for  the  use  of  the  painter^s  men  in 
painting  a  dome  ninety  feet  in  height,  the  court 
-said  any  defect  or  neglifience  in  its  oonstructioo 
which  should  cause  it  to  give  way  would  naturally 
result  in  the  men  bemg  precipitated  from  a  great 
height  and  that  therefore  the  carpenter  owed  the 
duty  to  the  men  to  make  the  soaif  old  secure,  the 
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non-observance  of  which  would  render  him  liable 
for  injuries  resulting  from  the  neglect.  Devlin  r. 
Bmith,  t»  N.  Y.  470,  42  Am.  Rep.  8U. 

There  may  be  another  exception  where  the  con. 
tractor  has  an  interest  in  the  prosecution  of  the 
work,  as  where  the  owner  of  the  property  under- 
takes to  furnish  a  soaltold  for  the  prosecution  of 
the  work  by  the  employee  of  an  independent  ooo- 
tractor.  In  such  cases  he  is  held  liable  for  injuria 
notwithstanding  the  contractor  may  liave  accepted 
the  Bcaftold  and  proceeded  to  use  it.  Bee  note  to 
Bright  V.  Bamett  ft  Becord  Go.,  po0C«  GBL 

In  Longmeid  ▼•  Holliday,  8  Bxoh.  787,  the  court 
in  argument  says:  **If  a  man  contract  to  construct 
a  bridge  or  other  work  in  a  public  highway,  which 
he  constructs,  but  not  according  to  contract  and 
the  defects  of  which  are  a  nuisance  to  the  highwa7f 
he  may  be  responsible  for  it  to  a  third  person  who 
is  injured  by  the  defective  oonstruotlon,  and  he 
cannot  be  saved  from  the  oonsequeooes  of  his 
illegal  acts  in  committing  the  nuisance  on  the  high- 
way by  showing  that  he  was  also  guUty  of  a  breach 
of  contract  and  responsible  for  it.** 

But  in  New  Fork  it  has  been  held  that  a  persoo 
who  has  erected  a  nuisance  will  not  be  responsi- 
ble for  its  continuanoe  unless  he  continues  to  de- 
rive a  benefit  from  it.  Albany  v.  CunliiE,  8  N.  T. 
175. 

A  question. quite  similar  to  the  one  discussed  in 
this  note  is  that  of  the  liability  of  the  manufacturers 
of  an  article  which  after  being  sold  to  another  in- 
flicts injury  on  a  third  person.  The  aothoritiea 
upon  this  question  are  collected  in  Schubert  v.  J. 
B.  Caark  Go.  16  L.  B.  A.  818,  and  note,  40  Minn.  Ul. 
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mento  of  error,  each  oue  of  tbem  pressed 
earnestly  at  the  bar,  and  in  elaborate  argu- 
ment in  voluminous  paper  books. 

At  the  trial  below,  as  the  case  was  pre- 
sented by  counsel,  and  submitted  by  the  court 
to  the  juxT,  the  question  of  negligence  was 
considered  first,  and  that  of  answerability  of 
<iefeiidant8  second.  We  reverse  this  order, 
and  inquire  first  whether,  under  the  contract 
jmd  evidence,  the  defendants  are  answerable, 
Tegardless  of  proof  of  negligent  construction. 

If  the  negligence  which  caused  the  injury 
^as  puddling  up  of  the  sewer  trench,  and 
leaving  in  the  sheeting  which  rested  on  the 
service  pipe,  was  this  the  act  of  the  city,  or 
that  of  the  defendants,  as  independent  con-  j 
tractors?  If  the  city,  by  the  contract,  re- 
tained control  of  the  method  of  performing 
the  work,  then,  to  the  extent  defendants  fol- 
lowed the  method  prescribed,  certainly  they 
were  not  independent.  The  city  ordinance, 
under  date  of  29th  of  November,  1889,  en- 
acts :  Section  1.  ** .  .  .  The  department 
of  sewers  is  hereby  authorized  to  construct 
the  following-described  sewers  in  accordance 
with  the  adopted  map  and  plan  on  file  in  the 
■office  of  the  city  engineer."  Then  follows 
41  detailed  enumeration  of  sewers,  main  and 
latenil,  according  to  an  elaborate  plan.  The 
sewer  on  Bushkill  street  is  called  **Main 
Sewer  B."  Then  section  4  enacts,  ''The 
hutlding  of  said  sewers  shall  be  under  the 
supervision  and  management  of  the  city  en- 
gineer. "  Paragraph  47  of  the  contract  stipu- 
lates that  the  sewer  shall  be  constructed  ac- 
cording to  the  plans  on  file,  and  according 
to  the  grades  and  lines  given  by  the  en- 
gineer, .  .  .  and  the  sides  of  the  trench 
-shall,  at  the  contractor's  expense,  be  sup- 
ported by  proper  timberwork,  when  required 
hy  the  engineer,  to  prevent  caving,  .  .  . 
and.  after  the  completion  of  the  brickwork, 
shall  be  carefullv  filled  up  and  tamped 
around  the  sewer  in  horizontal  layers  of  not 
over  six  inches,  until  the  filling  reaches  a 
height  of  one  foot  above  the  top  of  the  sewer, 
4Lnd  then  carried  up  in  horizontal  layers  of 
not  over  nine  inches,  to  the  surface  of  the 
street,  or  within  such  distance  of  the  surface 
as  the  engineer  shall  direct.  And  the  engi- 
neer shall  have  the  right  to  make  alterations 
in  the  line  plan,  form,  or  quantity  of  the 
work  ;  and  in  consideration  of  the  completion 
of  the  work  in  conformity  with  the  specifi- 
cations and  stipulations,  and  in  strict  ac- 
cordance with  the  instructions  of  the  engi- 
neer, the  city  agrees  to  pay,  etc.  And  so, 
all  through  the  contract,  the  intent  of  the 
city  is  to  reserve  control,  not  only  of  how 
the  work  shall  be  done  to  meet  the  specifi- 
cations, but  to  change  or  vary  the  specifica- 
tions as  circumstances  might  suggest  during 
the  progress  of  it.  The  contractors  had  but 
very  little  authority,  independent  of  the  city 
engineer.  In  substance,  thev  were  to  follow 
the  specifications,  unless  the  engineer  di- 
rected otherwise.  When  the  engineer  did 
direct,  then  the  city  exercised  the  control  it 
had  reserved,  and  the  contractors  were,  as  to 
such  work,  not  independent. 

On  turning  to  the  evidence  touching  on 
the  filling  of  this  trench  in  front  oi  the 
church,  we  find  that  by  the  ordinance  the 
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sides  of  the  trench  were  to  be  supported  by 
timberwork  when  required  by  the  engineer, 
to  prevent  caving,  and  the  completion  of  the 
work,  by  the  contract,  was  to  be  in  strict  ac- 
cordance with  his  instructions.  The  brick- 
work of  the  sewer  having  been  finished,  to 
complete  the  work  required  tampin?  or  pud- 
dling, either  with  the  sheeting  left  on  the 
sides  of  the  trench,  or  with  it  taken  out. 
Then  the  engineer  gives  this  order :  **  Easton, 
Pa.,  June  10th,  1890.  Messrs.  Smith  &  Min- 
nahan  :  Tou  will  not  remove  any  of  the  sheet 
piling  now  on  Bushkill  street  between  Front 
and  Third  streets,  as  I  am  afraid,  by  so  do- 
ing, you  will  interfere  with  the  ffas  and 
water  mains.  Yours,  truly,  A.  J.  Cooper, 
Engineer."  The  city  had  reserved  the  right 
to  make  such  an  order,  and  the  contractors 
were  bound  to  obey  it.  In  so  far  as  leaving 
the  sheeting  in  was  negligence,  the  city  was 
answerable  for  the  consequences.    The  en- 

fineer  further  testifies  tlmt  the  method  of 
lling  up  the  trench  was  by  his  directions ; 
that  he  directed  them  to  puddle,  instead  of 
tampine,  three  feet  above  the  archway  to 
the  surface,  and  it  was  done  as  he  directed, 
because,  in  his  opinion,  puddling,  as  ordered 
by  him,  was  better  work  than  tamping. 
James  Smith,  one  of  defendants,  who  had 
supervision  of  the  work  in  front  of  the 
church,  testified  that,  after  tamping  three 
feet  above  the  arch  of  the  sewer,  from  there 
to  the  surface  it  was  puddled,  as  directed  by 
the  city  engineer.  There  is  no  evidence  in 
the  case  which  contradicts  this  testimony 
tending  to  show  that  the  work  of  filling  the 
trench  was  wholly  controlled  by  the  city. 
There  may  have  been  negligence  on  the  part 
of  the  city  in  the  meth^s  adopted,  but  in 
giving  such  directions  as  were  given  there 
was  no  usurpation  of  authority,  but  only  the 
exercise  of  an  authority  reserved,  and  to  be 
exercised,  if  the  city  chose,  independent  of 
the  Indgment  of  the  contractors. 

All  the  authorities  cited  by  appellant,  de- 
termining the  liability  of  an  independent 
contractor,  are  to  the  effect  that  if  the  power 
to  direct  is  only  as  to  the  results  of  the  work, 
without  any  control  over  the  manner  of  per- 
forming it,  the  liability  of  the  contractor  re- 
mains. "  But  this  contract  reserved  far  larger 
powers  than  mere  direction  as  to  results.  As 
to  many  items  of  the  specifications,  the  right 
to  direct  the  manner  in  which  the  work 
should  be  done  was  retained.  In  very  few 
of  the  many  specifications  was  the  method 
of  carrying  them  out  left  to  the  skill  and 
judgment  of  the  contractors.  Even  the  right 
to  discharge  incompetent  workmen  was  re- 
served to  the  city  engineer.  If  these  con- 
tractors had  done  this  work  in  front  of  the 
church  in  the  mode  set  out  in  the  specifica- 
tions,— the  engineer  onl^  giving  such  direc- 
tions as  would  insure  his  approval  of  it, — 
the  cases  cited  {Hunt  v.  Pennsylvania  K  Co. 
61  Pa.  475 ;  Harrison  v.  OoUins,  86  Pa.  158, 
27  Am.  Rep.  699 ;  and  others  to  the  same 
effect)  would  apply;  but  here  the  case  is 
clearly  within  the  rule  laid  down  in  AUen 
V.  Willard,  67  Pa.  874,  that  the  liability  of 
the  employer  continues  where  he  has  not 
relinquished  his  control  ^ver  the  work  to 
be  done,  and  the  mode  of  performing  it. 
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The  testimony  of  Cooper,  the  enf^ineer,  and 
Smith,  the  contractor,  was  admissible,  be- 
cause it  tended  to  show  the  actual  exercise 
by  the  city  of  the  right  reserved  under  the 
contract,  the  alleged  consequence  of  which 
was  the  damage  complained  of.  The  plain- 
tiff alleged,  Mt  was  negligence  to  leave  in 
the  sheeting,  and  to  puddle  the  filling  of  the 
trench. "  The  defendants  replied,  **  This  was 
not  negligence,  but,  even  if  it  were,  the  city 
did  it,  not  we.**  And  there  is  nothing  in 
the  evidence  to  contradict  them.  True,  if 
the  puddling  was  negligently  done  after 
the  engineer  directed  the  contractors  to  fol- 
low that  method,  and  such  negligence  oc- 
casioned the  injury,  the  contractors  could  not 
escape  liability  because  the  city  had  changed 
the  method,  and  there  was  some  evidence 
tending  to  establish  this  part  of  plaintiff's 
case.  It  seems  to  be  made  more  prominent 
here  than  in  the  court  below.  Appellant's 
seventh  point,  however,  fairly  embraces  it, 
and  the  refusal  of  the  court  to  unqualifiedly 
affirm  it  would,  if  another  trial  could  be  or- 
dered, be  ground  for  reversal. 

But  there  is  another  point  made  by  up- 
pellees  to  sustain  their  judgment,  which,  it 
seems  to  us,  is  conclusive  against  the  appel- 
lant. The  evidence  shows,  without  dispute, 
that  the  Bushkill  street  sewer,  in  front  of 
the  church,  between  Second  and  Third 
streets,  was  finished  by  defendants  about  the 
12th  of  June  following  the  date  of  the  con- 
tract, and  that  outlet  connections  were  soon 
after  made  with  it;  further,  that  on  August 
12th,  following,  it  was  fully  completed,  and 
an  ordinance  was  adopted  regulatiuf  the  con- 
nections to  be  made  with  it  by  residents,  and 
permita  were  issued  to  those  entitled  to  use 
it.  The  sewer  had  been  in  possession  of  and 
in  actual  use  by  the  city  for  more  than  four 
months  before  the  damage  was  done  the 
church.  The  street,  the  surface  of  which 
was  twenty  feet  above  the  sewer,  had  been 
repaired,  and  all  traces  of  construction  at 
this  point  had  disappeared.  Clearly  the  city 
had  in  fact  resumed  full  possession  of  this 
part  of  it.  That  a  formal  ordinance  accept- 
ing the  whole  of  the  work  done  in  the  city 
under  the  contract  was  only  adopted  October 
10,  1891,  subject  to  the  conditions  of  the  con- 
tract, does  not  affect  the  question  we  are 
considering.  This  is  not  a  contention  be- 
tween the  city  and  its  contractors,  but  be- 
tween a  third  party  and  the  contractors.  It 
was  the  defendants'  duty  to  construct  the 
sewer  according  to  their  contract.  That  is 
their  contract  duty,  and  they  were  answer- 
able to  the  city  for  any  breach  of  it,  under 
certain  circumstances,  even  after  the  work 
was  taken  off  their  hands.  But  the  injury 
was  caused  after  the  completion  of  this  part 
of  the  work,  and  after  it  had  been  in  full 
use  and  possession  by  the  city  for  months. 
An  action  of  this  character,  In  this  state, 
against  the  contractor,  rests  on  the  principle 
that  pending  the  performance  of  the  work  he 
is  in  the  place  of  his  employer.  BeynoldB  v. 
Braithwaite,  181  Pa.  416.  The  Pennsylvania 
rule  deducible  from  all  the  cases  is  that  if 
the  employer,  at  the  time  he  resumes  posses- 
sion of  the  work  from  an  independent  con- 
tractor knew  or  ought  to  have  known  or  from 
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a  careful  examination  could  have  known, 
that  there  was  any  defect  in  the  work,  he  i» 
responsible  for  any  injury  caused  to  a  third 
person  bv  defective  construction.    Whatever 
defects  there  were  in  this  work,  if  any,  must 
have  been  known  to  the  city  when  they  took 
possession,  in  August,  and  not  only  made 
connection  with  other  sewers  for  outlet,  but 
with  the  properties  of  residents  for  inlek 
Their  engineer,  specially  qualified  every  day 
during   its  construction,  saw  the  material 
used,  and  the  character  of  the  work ;  besides, 
gave  special  directions  as  to  how  it  should 
be  done.     In  Ourtin  v.  Somerset,  140  Pa.  70, 
12  L.  R.  A.  822,  the  contractor  for  an  hotel 
building  had  completed  his  contract,  and  it 
was  accepted  by  the  architect  and  building 
committee  of  the  hotel  company.     Four  daya 
afterwards,  when  a  number  of  the  guests  of 
the  hotel,  among  them  the  plaintiff,  were  oii 
the  porch,  witnessing  a  display  of  fireworks, 
one  of  the  girders  supporting  the  porch  gave 
way,   and  plaintiff  was  seriously  injured. 
He  brought  suit  for  damages  against  the  con- 
tractor,  alleging   negligence,    in   that  the 
girder  was  of  hemlocuc,  an  unsuitable  wood 
to  sustain  weight ;  that  it  was  smaller  in  size 
than  the  contract  specification  called  for; 
that  it  was  cross-grained ;  besides,  had  been 
notched  with  an  axe.     This  court  held  that 
an    independent  contractor   who  builds   a 
house,  bridge,  or  does  any  other  work,  owes 
no  duty  tol.hird  parties  after  the  work  is 
taken  off  his  hands  by  the  owner.    The  rule 
laid  down  in  Wharton  on  Negligence,  §^  438, 
439,  is  decided  to  be  the  law :    ''There  must 
be  a  causal  connection  between  the   negli- 
gence and  the  hurt ;  and  such  causal  connec- 
tion is  interrupted  by  the  interposition  be- 
tween the  negligence  and  the  hurt  of  any  in- 
dependent human  agency.     .     .     .     Thus,  a 
contractor  is  employed  by  a  city  to  build  a 
bridge,  and  after  be  has  finished  bis  work, 
and  It  has  been  accepted  by  the  city,  a  trav- 
eler is  hurt,  when  passing  over  it,  by  a  de- 
fect caused  by  the  contractor's  negligence. 
Now,  the  contractor  mav  be  liable  on   his 
contract  to  the  city  for  liis  negligence,  but 
he  is  not  liable  to  the  traveler,     .     .     .     be- 
cause, between  the  traveler  and  the  contractor 
intervened  the    city,    an  independent,    re- 
sponsible agent,  breaking  the  causal  connec- 
tion.**   In  the  case  cited  it  was  held  by  this 
court  that  the  court  below  should  have  in- 
structed the  jury  that,  as  the  accident  hap- 
pened after  the  work  had  been  accepted  and 
the  owner  had  resumed    possession,    there 
could  be  no  recovery  by  a  third  party  against 
the  contractor  for  negligence.    The  English 
cases,  as  well  as  those  in  this  state,  were 
noticed,  and  it  was  decided  that  none  of  them 
were  in  conflict  with  this  principle.     The 
''causal  connection,**  as  Mr.  Wharton  terms 
it,  is  broken,  not  by  a  resolution  or  ordin- 
ance, but  bv  a  fact.     Has  the  contractor 
abandoned  hfs  temporary  possession,  and  the 
owner  resumed  his  permanent  one?    If  so, 
the  answerability  of  the  contractor  for  breach 
of  duty  is  to  the  owner,  under  his  contract, 
not  to  third  parties,  for  as  to  them   he  no 
longer  owes  any  duty.     He  no  longer  stands 
in  place  of  the  owner,  for  the  latter  has  re- 
sumed his  relation  to  the  public.     On  this 
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ground  alone  the  defendants  were  entitled  to 
«  peremptory  instruction  in  their  favor ;  and, 
while  the  instructions  on  the  first  question 
were  not  as  full  and  explicit  as  appellants 
had  a  right  to  aak,  no  harm  was  done  them, 


for  they,  on  the  whole  evidenoe,  were  not 
entitlea  to  a  verdict. 

Ths  judgment  is  affirmed  and  appeal  dis- 
missed, at  costs  of  appellant. 

Sierrettt  Oh.  «7.,  dissents. 


TENNESSSB  SUPREME  COURT. 


William  8.  SHIELDS  et  al.,  Appti,, 
CLIFTON  HILL  LAND  00.  et  al. 

C— Tenn. ....) 

1.  AUegmtloiia  that  »  corporate  char- 
ter ^rae  invalid  becauee  defectively  aclraowl- 
edired  and  that  the  promoters  are  therefore  per- 
aonally  liable,  are  not  lufiBolent  to  cbarge  them 
with  personal  liability  on  any  other  irround  such 
as  that  of  a  partnership  liability  antecedent  to 
the  attempted  inoorporation. 

S«  A',  statute  cnriny  tiie  defectiT'e  ae- 
Icnowledc^eiit  of  a  corporate  char- 

ter  by  which  existing  personal  liability  of  the 
oorporators  on  a  contract  of  the  company  is  de- 
feate^d,  does  not  Impair  any  contract  obligation 
of  the  other  party  to  the  contract. 

3.  A  law  which  flkciUtates  the  inten- 
tioB  of  the  parties  to  a  contract  by  remo^inff  its 
Invalidity  does  not  Impair  any  yested  right. 

<•  Persons  who  ihave  sold  land  to  a 
defeetlTely  organised  corporation  and 

talten  track  purchase-money  notes  will  be  es- 
topped from  denying  the  corporate  liability  and 
seeking  a  recovery  from  the  corporators  of  the 
amount  due,  if  for  more  than  Hye  years,  and  un- 
til after  the  company*^  charter  and  contracts 
have  been  expressly  validated  by  the  leffuLa- 
ture,  they  have  recognised  the  notes  ss  corpor- 
ate obligations  and  attempted  to  enforce  them 
by  legal  process  against  the  corporation. 

4^.  Aporehase  of  land  in  the  name  of  a 
corporation  the  charter  of  which,  prepared 
for  that  purpose  by  the  vendors*  attorney,  had 
been  signed  and  filed  but  defectively  acknowl- 
edged, and  for  which  money  notes  were  given 
signed  by  a  person  described  as  its  president, 
although  no  organization  by  election  of  officers 
iiad  then  been  made,  does  not  make  him  or  other 
promoters  personally  liable  on  the  purchase,  es- 
pecially when  the  corporation  at  its  first  formal 
meeting  approved  the  purchase  and  the  vendors 
have  recognised  it  as  the  purchaser  on  a  fore- 
closure of  the  vendor's  Uen« 

6.  A  creditor  whose  debt  was  created 
before  the  capitaliiation  of  the  com- 
pany or  any  subscriptions  to  Its  stock  as  well 
as  subsequent  creditors  can,  under  the  Tennes- 
see statute,  enforce  the  liability  of  the  stock- 
holders for  unpaid  subscriptiona 

'7*  A  contract  wherebj'  a  corporation 
receiTes  needed  property  in  payment  of 
stock  subscription  Is  presumed  valid  until  the 
contrary  is  shown. 

(November  SOL  18M.) 


APPEAL  by  complaiDanta  from  a  decree 
of  the  Cbancery  Court  for  Hamiltoa 
County,  in  favor  of  defendant's  to  an  actioa 
brought  to  hold  the  individual  defendants  li- 
able for  the  contract  price  of  certain  real  es- 
tate, the  title  to  which  bad  been  transferred  to 
the  defendant  corporation.    Ajfffrmed, 

The  facts  are  stated  in  the  opinion. 

Meseri,  White  A  Martin,  Pickle  A 
Tamer,  and  Shields  A  Moantcastle*  for 
appellants: 

The  individual  defendants  are  personally 
liable,  as  partners  composing  the  purchasing 
syndicate  known  as  the  Cnfton  Uill  Land 
Company,  to  complainants  for  balance  due  on 
the  purchase  price  of  said  '*OHkland  Farm." 

A  corporation  is  not  responsible  for  sets  per- 
formed or  contracts  made  before  it  comes  into 
existence  by  promoters  or  persons  proposing 
to  bind  the  company  when  it  should  be  organ- 
ized. 

Pittsburgh  A  T.  ChpperJfin,  Co.  ▼.  Quintrell, 
91Tenn.  698. 

The  supplemental  bill  was  filed  for  no  other 
purpose  than  to  reach  the  individual  defend- 
ants personally,  either  as  partners  or  stock- 
holders. 

And  the  proof  was  taken  with  special  refer- 
ence to  the  question. 

No  one  was  deceived  or  surprised.  Noth- 
ing can  be  suggested,  either  in  the  way  of 
plead ing[  or  proof,  that  could  be  added  in  an- 
other suit.  No  good  reason  can  be  suggested 
for  refusing  to  decide  this  question  upon  its 
merits.  *'Sucb  construction  will  be  given  aa 
will  support  rather  thae  defeat  the  bill." 

Thompson  v.  Pemi,  8  Humph.  117;  Bender- 
son  V.  Matlkews,  1  Lea,  d4;  Brandon  ▼.  Mason. 
Id.  615. 

Mr.  J.  A.  Cladwell,  had  no  authority  to  re- 
lease defendant's  personal  liability  to  com- 
plainants even  if  he  had  undertaken  to  do  so. 

An  agent  to  collect  has  no  power  to  release, 
or  to  receive  payment  otherwise  than  in 
money. 

1  Am.  &  Eng.  Encyclop.  Law,  p.  857,  and 
notes. 

The  terms  of  written  instruments  cannot  be 
varied,  enlarged,  or  diminished  by  parol  evi- 
dence 

Wood  V.  Goodrich,  9  Yerg.  286;  Phillips  ▼. 
Keener,  2  Overt.  829. 

Acceptance  of  charter  by  the  incorporators, 
and  organization  are  prerequisites  to  any  ac- 
tion on  the  part  of  the  corporations. 

Pittsburgh  d  T.  Copper  Min.  Co,  v.  Quin- 
treU,  91  Tenn.  698. 


NoTK.-~!rhe  duties  and  liabilities  of  the  pro- 
moters of  a  corporation  to  It  or  its  members  are 
fully  considered  In  a  note  to  Tale  Gas  Stove  Oo.  v. 
Wflooz  (Oonn.)  25  L.  R.  A.  90.  The  present  ease 
presents  the  different  question  of  the  liability  of 
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promoters  to  a  creditor  of  the  corporation  on  a 
contract  transferred  by  them  to  the  company  on 
its  orKanization  where  the  creditor  had  dealt  with 
the  corporation  as  suoh. 


See  also  42  L.  R.  A.  783;  44  L.  R.  A.  306. 
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The  corporation,  immediate|y  after  its  or- 
gaDization  on  9tti  of  June,  1887,  assumed,  as 
between  itself  and  the  syndicate  partnership, 
"the  original  purchasers/'  to  take  the  land  and 
pay  the  outstanding  notes  of  the  partnership. 

This  transaction  made  the  corporation  the 
principal  debtor,  and  psrtnersbip  merely 
surety  as  between  themselves.  But  the  part- 
nership was  not  discharged  from  its  liability 
to  complainants. 

SyTvder  v.  Summen,  1  Lea,  540,  27  Am. 
Rep.  778;  Knox  v.  McCain,  13  Lea,  198;  Bax- 
ter y.  Washburn,  8  Lea,  1;  Bryan  v.  Henderson, 
88  Tenn.  28. 

The  creditor,  though  not  originally  a  party 
to  such  transaction,  may  accept  the  new 
debtor  without  waiving  any  of  his  rights 
against  the  old  one,  and  pursue  his  remedies 
against  either  or  both,  at  his  option,  without 
danger  of  waiver  of  any  of  his  rights  under 
his  original  contract 

Moore  v.  StovaU,  2  Lea,  648;  Knox  ▼.  Me- 
Cain,  and  Baxter  v.  Washburn,  supra. 

Parlies  as  principal  and  surety,  who  are 
jointly  and  severally  liable,  may  be  sued 
jointly  or  severally,  and  judgment  against  one 
Is  not  a  merger  of  the  cause  of  action  that  de- 
feats a  subsequent  suit  against  the  other. 

Christian  v.  Hoover,  oYerg.  605;  Lowryy. 
Hardwiek,  4  liumph.  188;  NmioIs  v.  Cheairs, 
4  Sneed,  229;  Broyles  v.  McCoy,  5  Sneed,  602; 
Oruse  V.  Jones,  8  Lea,  66. 

The  charter,  having  been  acknowledged  be- 
fore a  notary,  is  concededly  void,  even  on  col- 
lateral  aLt  ack 

Acts  1875,  chap.  142,  §  8;  Breu)er  v.  State,  7 
Lea,  682. 

Conceding  that  the  purchase  of  said  lands  is 
to  be  treated  as  one  made  by  said  corporation 
acting  under  its  void  charter,  still  defendants 
are  personally  liable  for  the  purchase  price. 

1  Beach,  Friv.  Corp.  §  16;  Wait,  Insolvent 
Corp.  §  464  et  seq. 

The  courts  of  last  resort  of  New  York 
(Jessup  V.  Carnegie,  80  N.  Y.  441,  86  Am. 
Rep.  648);  Illinois  (BigOowY.  Gregory,  73  111. 
197);  Indiana  {Coleman  v.  Coleman,  78  Ind. 
344);  Iowa  (Kaiser  v,  Lawrence  8au.  Bank,  56 
Iowa,  104,  41  Am.  Rep.  85);  Nebraska  {Ab- 
bott V.  Omaha  Smelting  db  Bef.  Co.  4  Neb. 
416);  Arkansas  {Oamett  v.  Biefiardson,  85 
Ark.  144);  Missouri  (Martin  v.  jFifu>ea,  79  Mo. 
401,  and  Hurt  Y.Salisbury,  55  Mo.  810);  Louisi- 
ana, (Field  V.  Cooks,  10  La.  Ann.  158),~main- 
tain  this  doctrine. 

Merriman  v.  Magiteny,  12  Heisk.  494. 

The  intention  of  the  parties  not  to  be  bound 
is  immaterial  if  it  is  not  expressed  in  contract. 

Cruse  V.  Jones,  and  Broyles  y.  McCoy,  swora; 
Kain  v.  Humes,  5  Sneed,  610;  Jordan  v.  Trice, 
6  Yerg.  479. 

The  individual  defendants  who  were  stock- 
holders of  the  defendant  corporation  are  sev- 
erally liable  upon  their  respective  subscriptions 
to  the  capital  stock  of  the  corporation,  in  a 
sum  sufficient  to  pay  the  balance  of  the  pur- 
chase money  due  the  complainant,  the  said 
stock  being  for  the  most  part  unpaid. 

A  court  of  equity  will, in  behalf  of  creditors, 
enforce  the  payment  of  unpaid  subscriptions 
for  stock  for  the  payment  of  debts  due  from 
the  corporation  when  it  is  insolvent  and  has 
no  other  assets  although  as  between  the  sub- 
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scribers  and  the  corporation  the  stock  may  be 
paid. 

Wood  V.  Dummer,  8  Mason,  808;  Morawetz, 
Priv.  Corp.  870-878;  Beach,  Priv.  Corp. 
§  25;  23  Am.  &  Eog.  Encyclop.  Law,  298. 

These  unpaid  subscriptions  are  liable  in 
equity  under  the  doctrine  of  the  "trust  fund,"^ 
to  be  subjected  to  the  payment  of  all  the  debts* 
of  this  corporstion. 

Ohio  Life  Ins,  db  T,  Go.  v.  Merchants  Ins.  it 
T.  Co.  11  Humph.  81,  58  Am.  Dec.  742;  Wood- 
ford Y.  Union  Bank,  8  Coldw.  501;  Marry. 
Bank  of  West  Tennessee,  A  Coldw.  479;  Sanger 
V.  Upton,  91  U.  8.  60,  23L.ed.  222;  Hatc/iY. 
Dana,  101  U.  8.  210,  25  L.  ed.  886;  Richard- 
son V.  Oreen,  130  U.  8.  116.  82  L.  ed.  876;. 
Morawetz,  Priv.  Corp.  §  819. 

The  material  questions  are:  Bid  the  cor- 
poration owe  the  debts?  and.  Were  the  sub- 
scriptions unpaid  when  it  became  insolvent?* 
It  is  the  insolvency  of  the  corporHtion  that 
gives  life  to  the  previous! v  dormant  rights  of 
tbe  creditors,  and  that  makes  absolute  the  pre> 
vious  contingent  liability  of  the  delinquent 
shaieholders. 

Beach,  Priv.  Corp.  §  125;  Oraham  v.  Lt». 
Crosse  db  M.  R.Co.  102  U.S.  148,  26  L.  ed.  106;. 
Wabash,  St.  L.  db  P.  R.Co.  v.  Ham,  114  U.  a 
594,  29  L.  ed.  288. 

Tbe  stock  here  sought  to  be  collected  is  the 
original  subscription.  It  is  the  subscription 
which  brought  into  existence  and  gave  life  to 
the  corporation,  and  without  which  a  corpora- 
tion of  the  character  of  the  Clifton  Hill  Land 
Company  could  not  contract  or  exist 

Morawetz,  Priv.  Corp.  §  88. 

The  law  presumes,  and  there  is  an  implied 
representation  upon  the  part  of  the  corpora* 
tors,  upon  the  incorporation  of  a  company,, 
that  a  capital  has  been  paid  or  subscribed 
sufficient  for  the  purposes  of  its  creation. 

Morawetz,  Priv.  Corp.  ^5$  718,  835. 

When  the  corporation  first  assented  to  the 
contract  for  the  purchase  of  the  Isnd  the  capi- 
tal stock  had  not  been  fixed  and  none  sub- 
scribed. In  this  condition  the  corporatioa 
could  not  contract  or  do  any  valid  act  save- 
such  as  was  necessary  to  effect  an  organiza- 
tion. 

Morawetz,  Priv.  Corp.  §§  21,  24,  33;  Angell- 
&  A.  Priv.  Corp.  §8;  Boone,  Corp.  §  23; 
Smith  V.  SUioer  Valley  Min.  Co.  64  Md,  85,  54 
Am.  Rep.  760;  Pittsburg  db  T.  Copper  Min.  Co. 
V.  QuintreU,  91  Tenn.  688. 

Tbe  fact  that  the  statute  expressly  declares- 
that  the  signers  of  the  certificate,  and  their  suc- 
cessors, shall  be  a  body  corporate,  cannot  wake- 
it  so  except  for  the  purpose  of  organization. 

Morawetz,  Priv.  Corp.  §  88. 

The  Clifton  Hill  Land  Company  could  make- 
no  contract  for  the  purchase  of  the  property 
before  June  9,  1887.  When  it  did  undertake 
to  act  in  the  matter  on  that  day,  the  stock  now 
sought  to  be  collected  had  been  subscribed  for 
by  the  defendants. 

The  minutes  of  June  9,  when  the  corpora- 
tion purchased  this  land,  concede  that  the  in- 
dividuals of  the  syndicate  bought  the  land 
and  were  liable  to  Mrs.  Watkins,  the  vendor* 
for  the  balance  of  purchase  money. 

The  presumption  that  a  fund  sufficient  \i> 
carry  out  the  scheme  of  incorporation,  and  ti>- 
comply  with  contracts,  would  be  provided  by 
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labscriptioD  to  the  capital  stock,  must  be  ap- 
plied. 

2  Morawetz,  Priv.  Corp.  g§  767,  885;  Band- 
ley  Y.  ^1^,  189  U.  S.  436,  85  L.  ed.  237. 

The  resolution  is  that  the  corporation  bay 
from  the  original  purchasers  of  the  Watkins 
farm  all  tbeir  interests  therein. 

According  to  the  position  which  the  defend- 
tots  are  forced  to  take  to  escape  liability  as  a 
syndicate  and  origiq^  purchasers,  they  had  no 
interest  in  the  land. 

The  resolution  is,  taking  the  facts  as  clainoed 
by  defendants,  that  the  corporation  should 
treat  ibeir  subscription  for  stock  of  $250,000, 
as  paid  in  consideration  of  a  sate  of  its  own 
land  to  it  by  them,  and  the  fnrther  considera- 
tion that  it  assume  the  liability  of  $90,000,  due 
to  Mrs.  Watkins,  tbe  original  vendor. 

The  resolution,  then,  was  a  scheme  to  give 
the  defendnnts  this  stock,  without  payment 
and  without  any  consideration  moving  to  the 
company.  It  was.  therefore,  void  even  as 
against  the  corporation. 

Zirkel  v.  Jdiet  Opera  Haute  Co.  79  111.  884; 
BcoHU  V.  TJiayer,  106  U.  8.  148-165,  26  L.  ed. 
968-978;  Vpton  v.  Tribileock,  91  U.  S.  45, 28  L. 
ed.  208:  Sanfier  v.  Upton,  91  U.  8.  56, 28  L.  ed. 
220;  Welfster  v.  Upton,  91  U.  S.  65,  28  L.  ed. 
384;  Chubb  v.  Upton,  95  U.  8.  666.  24  L.  ed. 
624;  Pullman  v.  Upton,  96  U.  8.  828,  24  L. 
ed.  818;  Hatoley  v.  Upton,  102  U.  8. 814, 26  L. 
ed.  179. 

Such  an  agreement  is  not  binding  on  the 
creditors.  It  is  fraud  in  law  upon  them  and 
may  be  set  aside.  Tbe  reason  is  that  the  capi- 
tal stock  is  a  trust  fund  for  their  security. 

SeovUlY,  Thayer,  tiupra;  HandLey  v.  8tutz,  189 
U.  8.  414,  85  L.  ed.  227;  Searight  v.  Payne,  6 
Lea,  285;  Albitztigui  v.  Guadalvpe  y  Caloo 
Min.  Co.  92Tenn.  605;  Morawetz,  Pri v.  Corp. 
§§  425,  426,  428,  825;  Cook,  Stock  &  Stock- 
holders, 2d  ed.  §  18,  8d  ed.  §  &1;  Camden  v. 
StuaH,  144  U.  8.  105,  86  L.  ed.  68. 

Corporate  creditors  may  in  all  cases  inquire 
into  all  such  transactions, 

Couk,  Stock  &  Stockholders,  8d  ed.  §  42; 
Morawetz.  Pri  v.  Corp.  g§  425-427,  825- 
826;  Camden  v.  Stuart,  evpra. 

Tbecorpornte  creditor's  right  to  tbe  fund 
a;x>n  the  insolvency  of  the  cor|x>ration  is  in 
the  nature  of  a  lien  a  trust  for  this  special  ben- 
efit. 

Hearig/it  v.  Payne,  and  Albitztigui  v.  Quad- 
alvpe  y  Caloo  Min.  Co.  supra;  Ohio  Life  Ins. 
<ft  T.  Co.  V.  MereltanteJm.  db  T.  Co.  11  Humph. 
81,  58  Am.  Dec.  742;  Marr  v.  Bank  of  Weei 
Tennessee,  4  Coldw.  477;  Wetherbee  v.  Baker, 
85  N.  J.  £q.  501;  Gogefne  Investment  Co.  v. 
Iron  CJiiefMin.  Co.  78  Wis.  427;  Elyton  Land 
Co.  V.  Birmingham  Warehouse  dk  Elevator  Co. 
12  L  R  A.  807,  92  Ala.  407:  Ooit  v.  North 
Carolina  Oold  Amalgamating  Co.  14  Fed.  Rep. 
12;  Voit  T.  North  Carolina  Oold  Amalgamat- 
im  Co,  119  U.  8.  843,  80  L.  ed.  420. 

In  cases  where  it  appears  that  tbe  over-valu- 
ation was  intentional,  that  fact  alone  is  suffi- 
cient evidence  of  its  fraudulent  character  and 
makes  out  a  case  for  relief. 

Cook,  Stock  A  Stockholders,  8d  ed.  §§  45- 
47,  p.  65,  note,  p.  72,  note;  Flinn  v.  Bagley,  7 
Fed.  Rep.  786;  Vovglass  v.  Ireland,  78  N.  Y. 
100;  Boynton  v.  Andrews,  68  N*  Y.  98;  Cam- 
den V.  iXuart,   144  U.  8.  104,  86  L.  ed.  868; 
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Clayton  v.  Ore  Knob  Copper  Co.  109  N.  C. 
885;  First  Nat.  Bank  of  Deadwood  v.  Oustin- 
Minersa  Coneol.  Min.  Co.  6  L.  R.  A.  676,  42 
Minn.  827;  PreHon  v.  Cincinnati,  C.  db  H.  Y. 
£L  09.  1  L.  a  A.  140,  86  Fed.  Rep.  54;  Osgood 
▼.  King,  42  Iowa,  478;  Chisholm  v.  F<yrny,  65 
Iowa,  888;  Qogebic  Investment  Co.  v.  Iron  Chief 
Min.  Co.  supra:  28  Am.  &  £ng.  Encvclop. 
Law,  pp.  860,  861,  notes;  Searight  v.  Payne,, 
and  AUnittigui  v.  Ouadalupe  y  Caloo  Min. 
Co.  supra;  Moses  v.  Ocoee  Bank,  1  Lea,  402. 

Acting  as  a  stockholder,  and  being  recorded 
and  recognized  as  one,  will  estop  one  frouk 
denying  Uability  as  such. 

1  Morawetz,  Priv.  Corp.  §  74;  2  Morawetz, 
Priv.  Corp.  §  848;  HandleyY.  Stute,  189  U.  S. 
417,  428,  487,  85  L.  ed.  227.  282,  287. 

The  books  of  a  corporation  showing  a  sub- 
scription are  prima  facie  evidence  of  a  sub- 
scription. 

1  Morawetz,  Priv.  Corp.  §  75:  TumbuU  v. 
Payson,  95  U.  S.  418,  24  L.  ed.  437. 

Messrs.  Andrews  A  Barton,  for  appel- 
lees: 

By  act  of  the  legislature  the  defect  in  the  cor- 
porate organization  was  cured. 

The  legislature  in  question  was  passed  for 
the  purpose  of  carrying  out  the  intention  of 
tbe  parties;  not  for  aestroying  or  taking  away 
rights.  It  was  probably  auxiliary  legislation 
in  favor  of  the  charter.  The  legislation  ia 
good. 

Townsend  v.  Town^end,  Peck,  2,  14  Am. 
Dec.  722:  Pie/c^tt  v.  /:oi/d,  11  Lea,  600;  Bemo- 
mile  V.  Datidson  Countu.  87  Tenn.  228;  Web- 
ster V.  Rose,  6  Heisk.  101.  19  Am.  Rep.  588; 
Wynne  v.  Wynne,  2  Swan,  405,  58  Am.  Dec. 
66;  CoUins  v.  East  Tennessee,  V.  d  O.  R.  Co. 
9  Heisk.  847,  and  cases  cited. 

Curative  statutes  legalizing  defective  acts  of 
incorporation  and  for  similar  purposes  are 
flrood. 

Wade,  Retroactive  Laws,  §§  9,  28,  256,  258; 
Black,  Constitutional  Prohibilions.  206, 214,  §§ 
221  et  seg.;  Cooley,  Const.  Lim.  871  etseq.;t 
Morawetz,  Priv.  Corp.  §  20;  Sutherland,  Stat. 
Constr.  §§  206,  207;  Denumlle  v.  Davidson 
County,  supra. 

The  seller's  agent  accepted  the  Clifton  Hill 
Land  Company  as  the  purchaser,  and  she  is 
bound  thereby.  She  signed  the  deed  naming 
it  as  vendee,  and  if  she  was  too  ne^rligent  to 
rend  it,  no  one  hut  herself  is  to  be  blamed, there 
being  no  allegation  or  pretense  of  fraud. 

a  Morawetz.  Priv.  Corp.  §  748;  1  Cook,. 
Stock  &  StockhoUlers,  3d  ed.  §  637. 

Though  the  contract  was  made  with  the  pro- 
moters of  the  corporation  and  before  its  organ- 
ization, yet  having  been  afterwards  adopted  by 
it,  it  became  a  corporate  contract. 

1  Morawetz,  Priv.  Corp.  S  548;  PitUiburff 
A  T.  Copper  Min.Co.v.Quintrell,  91  Tenn. 698. 

These  complainants  do  not  present  such  a 
claim  as  will  entitle  them  to  proceed  against 
stockholders  for  unpaid  subscriptions. 

The  reason  why  tbe  capital  stock  of  a  cor- 
poration is  deemed  to  embrace  all  the  stock  for 
which  the  members  have  subscribed,  whether 
paid  in  or  not,  is  that,  since  the  members  are 
not,  in  general,  personally  liable  for  the  debts 
of  the  corporation,  this  fund  is  the  ptake  held 
out  to  the  public,  upon  the  faith  of  which  the 
company  obtains  the  credit. 
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Thompson,  Liability  of  Stockholders,  g  11, 
and  authorities  cited. 

It  is  only  subsequent  creditors  who  are  en- 
titled to  enforce  their  claims  against  stockhold- 
ers. 

handley  v.  StuU,  189  U.  6.  485,  85  L.  ed. 
287;  3  Morawetz,  Priv.  Corp.  §6  882,  883; 
First  Nat.  Bank  of  Deadwood  v.  Gustin-Min- 
•erva  Can  sol.  Min.  Co.  6  L.  R.  A.  676, 42  Minn. 
327;  Cait  v.  North  Carolina  Qold  Amalgamat- 
ing Co.  119  U.  8.  345,  80  L.  ed.  420;  Hospes  v. 
Northwestern  Mfg.  <&  Car  Co.  16  L.  R.  A.  470, 
48  Minn.  174;  Whitehill  v.  Jacobs,  76  Wis.  474. 

The  land  purchased  from  complainants  was 
taken  by  the  corporation  in  full  payment  of  its 
stock  in  good  faith,  and  at  what  then  was  sup- 
posed to  be  its  value. 

The  charter  does  not  contain  any  limitation 
-on  the  common  law  right  to  take  property  in 
payment  for  capital  stock. 

1  Cook,  Stock  &  Stockholders,  8d  ed.  §  46. 
Payment  for  stock  in  property  in  good  faith 

and  at  a  valuation  honestly  made  is  the  same 
in  effect  as  payment  in  money. 

Handley  v.  8tuUs,  189  U.  8.  417,  85  L.  ed. 
227;  Cott  V.  North  Carolina  Gold  AmalgamaU 
ing  Go.  iuvra;  Bank  of  Fort  Madison  v.  Alden, 
129  U.  8.  378,  32  L.  ed.  727:  Camden  v. 
Stuart,  144  U.  S.  104,  86  L.  ed.  863;  Grant  v. 
Fast  <&  West  R.  Co.  of  Alabama,  54  Fed.  Rep. 
•569. 

Messrs.  Cooke*  Fraxier  A  Swaney* 
also  for  appellees: 

The  corporation  was  a  legal  entity  after  the 
final  registration  of  its  charter  and  certiticate 
of  secretary  of  state  and  great  sea)  of  the  state, 
and  was  not  subject  to  a  collateral  attack. 

Code.  f>  1693;  Anderson  v.  Middle  <&  E.  T. 
■Cent.  H.  Co.  91  Tenn.  47. 

In  such  a  case  as  this,  the  members  of  an 
association  are  not  bound  as  partners  upon  a 
•contract  intended  by  the  parties  thereto  to 
bind  the  association  only  as  a  corporation. 

2  Morawetz,  Priv.  Corp.  §  748;  1  Morawetz, 
Priv.  Corp.  §  548. 

The  evidence  of  adoption  by  the  corporation 
after  a  perfected  technical  organization  is  com- 
plete and  if  anything  was  done  prematurely 
by  its  promoters,  the  complainants  cannot  ob- 
ject, neither  can  the  corporation. 

Pittsbarg  db  T.  Copper  Min.  Co.  v.  Quintrell, 
«1  Tenn.  693;  Whitney  v.  Wyman,  101  U.  8. 
392,  25  L.  ed.  1050. 

The  complainants  having  dealt  with  the 
Clifton  Hill  Land  Company  as  a  corporation, 
executed  the  deed  to  it  as  such,  and  taken  its 
notes  as  a  corporation,  and  received  interest  on 
said  notes  from  it,  and  suing  it  to  enforce  its 
lien,  and  finally  filing  this  bill  to  wind  it  up 
as  an  insolvent  corporation,  they  are  estopped 
to  deny  its  corporate  existence  and  cannot  hold 
defendants  as  partners. 

Code.  ^  1718;  Herman,  Estoppel,  §  1255,  p. 
1405;  Close  V.  Glenwood  Cemetery,  107  U.  8. 
477,  27  L.  ed.  412;  Merriman  v.  Magiveny,  12 
Heisk.  494. 

The  defendants  not  being  aware  of  the  de 
feet  in  the  charter  and  having  acted  in  good 
faith,  are  not  liable  as  partners. 

4  Am.  &  Enff.  Encyclop.  Law,  pp.  200,  201; 
IB  Morawetz.  Priv.  Corp.  §  749. 

The  defective  acknowledgment  of  the 
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charter  was  cured  by  the  remedial  act  of  the 
legislature. 

Act  Extra  8es.sions,  1890,  chap.  17. 

This  act  is  constitutional. 

Cooley,  Const.  Lim.  370;  Story,  Const.  1957; 
1  Morawetz.  Priv.  Corp.  §  20;  2  Morawetz, 
Priv.  Corp.  §257;  4Ain.&Eng.  Encyclop. Law, 
p.  198;  Montgomery  Y.  Bobson,  Meigs,  437-448; 
Hughes  v.  Cannon^  3  Humph.  584;  Irtnn  v. 
Burnett,  6  Humph.  844;  ,8tef>en8  y.  Bomar,  9 
Humph.  547;  MathetMon  v.  Spencer,  4  Soeed, 
884;  Matthevmn  v.  Spencer,  8  Sneed,  520;  8 
Head,  424;  Green  v.  GoodaU,  1  Coldw  414 

Whore  there  is  no  fraudulent  over-valuation 
in  land,  it  can  be  taken  in  payment  of  stock 
in  a  corporation. 

Milliken  &  Yertrees,  Code,  g  1856;  Albito- 
iigvi  V.  Guadalupe  y  Caloo  Min.  Ck>.  92  Tenn. 
605;  Searight  v.  Payne,  6  Lea,  288;  Cook, 
Stock  &  Stockholders,  ^§  13-16.  ^etseq^;  % 
Waterman,  Corp.  §  188;  Morawetz,  Friv. 
Corp.  §§  425.  426,  825. 

The  stock  having  been  subscribed  suhse- 
quent  to  execution  of  notes  to  complainants 
and  being  paid  up  as  between  corporations 
and  stockholders,  they  are  not  in  a  position  to 
raise  the  question  of  a  fraudulent  over- valua- 
tion; only  creditors,  who  have  in  fact,  or  who 
are  presumed  in  law  to  have,  exteuded  credit 
on  the  faith  of  the  nominal  capital  stock,  can 
complain  of  the  manner  in  which  it  was  paid. 

First  Nat.  Bank  of  Deadwood  v.  Gustin- 
Minerva  Consol.  Min.  O?.  6  L.  R.  A.  676.  43 
Minn.  827;  Handley  v.  Stutz,  139  U.  S. 
417-485,  85  L.  ed.  227-236;  Coit  v.  North 
Carolina  Gold  Amalgamating  Co.  14  Fed.  Rep. 
12,  119  U.  8.  343,  30  L.  ed.  420;  WhitehiU  v. 
Jacobs,  75  Wis.  474;  Hospes  v.  Northwestern 
Mfg.  A  Car  Co.  15  L.  R.  A.  470,  48  Minn.  174. 

Caldwell*  Z.,  delivered  the  opinion  ot 
the  court : 

This  is  a  suit  by  vendors  of  real  estate,  to 
collect  balance  of  purchase  monev  remain- 
ing unpaid  after  enforcement  of  vendors* 
lien,  by  resale  of  the  land  and  application 
of  proceeds.  On  the  3d  day  of  February, 
1887,  Mrs.  Annie  N.  Watkins.  a  widow  lady, 
and  her  daughter.  Miss  Alice  M.  Watkins, 
in  consideration  of  $1,000  to  them  paid,  ex- 
ecuted to  Charles  A.  Lyerly,  president  of 
the  East  End  Land  Company,  an  option  on 
their  farm  of  190  acres  of  land,  near  Chatta- 
nooga, Tenn.  By  the  terms  of  the  option, 
the  ladies  bound  themselves  to  execute  to  said 
Lyerly,  "or  his  indorsee"  of  the  option,  a 
warranty  deed  to  said  land,  if  said  Lyerly, 
"or  his  indorsee,"  should,  within  twenty-five 
days  thereafter,  pay  to  them  $35,000  in  cash, 
and  further  execute  to  them  five  several 
promissory  notes  for  $18,000  each,  due,  re- 
spectively, at  1,  2,  3,  4,  and  5  years,  "witJi 
interest  from  date  at  6  per  cent,  payable  semi- 
annually, and  secured  by  a  vendor's  lien  on 
the  land."  On  the  28th  of  February  (the 
day  the  option  expired),  the  directors  of  the 
East  End  Land  Company,  in  regular  meet- 
ing, decided  that  their  company  would  not 
purchase  the  land,  and  upon  motion,  regu- 
larly made  and  carried,  directed  that  the 
option  "be  transferred  to  another  company 
or  purchasers,  preferring  the  stockholders  of 
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the  East  £nd  Lmd  Company.     On  the  same 
day,  Cliarles  A.  Lyerly  paid  to  J.  A.  Cald- 
well, agent  and  attorney  for  the  vendors, 
#8,500,  as  a  part  of  the  cash  payment  for  the 
land ;  a  few  days  later,  on  the  7th  of  March, 
1887,  he  made  a  still  larger  payment  to  the 
«ame  person ;  and  ten  days  thereafter  he  paid 
the  balance,  taking  a  receipt  in  the  words 
and   figures   following:    "* $10, 350. 00.     Be- 
•oeived  of  Chas.  A.  Lyerly  ten  thousand  three 
hundred  and  fifty  dollars  ($10,850.00),  bal- 
ance cash  payment  on  his  purchase  of  our 
Oakland  farm  in  9  and  37  districts,  upon  the 
terms  and  conditions  mentioned  in  our  con- 
tract, dated  5  (8)  Feby.,  1887;  deed  to  be 
made  as  therein  stipulated,  upon  the  request 
of  said  Lyerly  or  his  assignee.    This  the  17th 
of  March,  1887.     [Signed]     Mrs.  A.  N.  Wat- 
kins.     Alice  M.  Watkius,  B^  J.   A.   Cald- 
well, Agt."    On  the  day  this  last  payment 
was  made,  the  persons  who  had  decided  to 
organize  *"  another  company"  to  purchase  the 
land,    and  who  had  furnished    Lyerly    the 
money  with  which  to  make  the  cash  pay- 
ment of  $35,000,  procured  the  same  Mr.  Cald- 
well to  draft  a  charter  for  such  other  com- 
pany, the  latter  to  be  known  as  the  **  CI  if  ton 
Hill    Land    Company.  **    The    chartsr    was 
-drawn  as  desired,  and  signed  by  six  incor- 
porators on  that  day.     It  was  acknowledged 
on  the  22d  of  March,  1887,  recorded  March 
^,  1887,  filed  for  registration  with  the  secre- 
tary of  state  March  28,  1887,  and  thereafter 
Anally  registered  in  the  register's  office  of 
Hamilton  county,  where  the  corporation  was 
to  haye  its  chief  business  office,  on  the  80th 
of  March,    1887.     Charles   A.    Lyerly,    the 
owner  of  the  option,  assigned  or  transferred 
it  to  the  Clifton  Hill  Land  Company ;  and 
on  the  14th  day  of  April,  1887,  the  yendors, 
in  pursuance  of  the  terms  of  the  option,  ez- 
ocated  a  deed  whereby  they  conyeyed  the 
land  to  the  said  company  as  his  ''indorsee'' 
or  "*  assignee. "    The  notes  were  made  to  run 
from  the   1st  day  of  March,  1887,  though 
^ted  April  14,  1887.     Except  as  to  date  of 
maturity,  the  notes  were  the  same.     The  one 
maturing  first  is  in  the  following  words: 
•Chattanooga,  Tenn.,  April  14,    r887.     On 
tirst  March,  1888,  next  after  date,  we  promise 
to  pay  to  Mrs.  Annie  N.  Watkins  and  Miss 
Alice  M.  Watkins,  or  order,  eighteen  thou- 
sand dollars,  yalue  reoeiyed,  with   interest 
at  H  per  annum  from  March  1,  1887,  payable 
semiannually.     This  note  is  giyen  for  part 
oonsideration  for,  and  its  payment  is  secured 
by  a  yendor's  lien  on,  the  following  real 
estate,     .     .     .     described  in  deed  of  this 
•date.    If  necessary  to  resort  to  law  to  enforce 
tbe  payment  of  this  note  or  protect  the  se- 
curity for  its  payment,  we  agree  to  pay  all 
<:o$:ts  of  necessary  litigation,  together  with 
a    reasonable    attorney's    fee.     $18,000.00. 
[Signed]    E.    Watkins,   Pres.   Clifton  Hill 
Land  Company."    Mr.  E.   Watkins,    whose 
name  appears  upon  the  notes,  was  one  of  the 
incorporators,   and  it  was  understood    be- 
tween him  and  his  associates  that  he  should 
be  the  president  of  the  company,  though  no 
organization  was  in  fact  effected,    by  the 
election  of  officers,  until  the  9th  of  June, 
1887,  at  which  time  he  was  elected  president. 
E.  Scott  was  elected  secretary  and  treasurer 
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of  the  Clifton  Hill  Land  Company  at  the 
same  time ;  and  thereafter,  in  September  and 
Noyember,  he,  as  such  officer,  paid  to  the 
yendors  $2,700,  the  first  semiannual  interest 
on  said  fiye  purchase- money  notes.  These 
payments  were  made  to  J.  A.  Caldwell,  and 
receipted  for  by  him  as  agent  and  attorney. 
On  April  9,  1889,  the  principal  of  two  of  the 
purchase  money  notes  being  then  due  and  un- 

gaid,  the  yendors  filed  their  bill  against  the 
lifton  Hill  Land  Company  and  E.  Watkins 
to  enforce  their  yendors'  lien;  E.  Watkins 
being  made  a  party,  for  the  reason  simply 
that  his  name  appeared  upon  the  notes.  He 
demurred  to  the  bill,  because  it  contained  no 
allegation  whereon  he  could  be  charged  with 
personal  liability.  His  demurrer  was  sus- 
tained, and  the  bill  was  dismissed  as  to  him. 
Thereafter,  on  the  19Lh  of  March,  1890,  the 
yendors  and  W.  S.  Shields,  who  had  inter- 
married with  Miss  Alice  M.  Watkins,  filed 
a  supplemental  bill,  whereby  they  sought  to 
hold  the  incorporators  of  the  Clifton  Hill 
Land  Company  personally  liable  for  the 
balance  of  purchase  money  that  might  re- 
main unpaid  after  the  exhaustion  of  the  land, 
upon  the  alleged  ground  that  the  charter  ob- 
tained by  them  was  inyalid,  and  that  their 
attempted  incorporation  thereunder  was,  as 
a  consequence,  ineffectual.  Pending  these 
bills,  tho  Clifton  Hill  Land  Company  filed  a 
bill  against  the  yendors  and  others,  seeking 
to  rescind  the  sale  of  the  land  to  that  com- 
pany, on  account  of  alleged  fraud  and  deceit 
practiced  in  the  sale  of  the  land.  This  bill 
was  answered,  and  all  charges  of  fraud  and 
deceit  were  denied.  Of  this  last  bill  it  need 
only  be  further  said,  at  this  place,  that  it 
was  dismissed  upon  final  hearing,  and  from 
the  decree  of  dismissal  there  has  been  no  ap- 
peal or  writ  of  error. 

In  the  progress  of  the  litigation,  the  yend- 
ors yoluntarily  dismissed  their  supplemental 
bill,  so  far  as  it  sought  ^'any  personal  relief 
or  recoyery  against  the  indiyidual  defend- 
ants, bat  no  further  or  otherwise.**  And 
upon  the  hearing  of  the  case,  as  it  then 
stood,  decree  was  rendered  against  the  Clifton 
Hill  Land  Company  for  the  balance  of  un- 
paid purchase  money,  attorney's  fees,  etc., 
and  the  master  was  directed  to  sell  the  land 
in  satisfaction  thereof,  unless  the  amount 
due  should  be  paid  into  court  within  a  time 
named.  The  money  was  not  paid,  and  the 
land  was  sold,  and  purchased  by  the  original 
yendors,  at  the  price  of  $47,000.  The  sale 
was  confirmed,  and  title  deyestcd  and  yested. 
From  these  decrees  the  Clifton  Hill  Land 
Company  appealed  to  this  court.  The  case 
was  considered,  and  the  decree  below  af- 
firmed, upon  grounds  appearing  in  the  opin- 
ion of  this  court,  reported  in  91  Tenn.  at 
Sages  683-692,  inclusiye.  On  the  Ist  day  of 
[arch,  1892,  while  the  appeal  in  that  cause 
was  still  pending,  W.  8.  Shields  and  his 
wife,  formerly  Miss  Alice  M.  Watkins,  and 
her  mother,  Mrs.  Watkins,  commenced  the 
present  proceeding  by  what  the  pleader 
termed  *'an  original  bill  in  the  nature  of  a 
supplemental  bill,"  to  establish  personal  lia- 
bility upon  E.  Watkins  and  yarious  other 
defendants,  and  to  collect  from  them  indi- 
yidually  the  balance  alleged  still  to  be  due 
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on  the  decree  rendered  against  the  Clifton 
Hill  Land  Company,  under  the  vendors'  bill. 
In  an  amended  and  supplemental  bill  filed 
by  the  same  parties  on  the  8d  of  February, 
lo9d,  they  alleged  that  the  said  balance,  as 
ascertained  by  decree  of  this  court  in  the 
other  case,  is  $77,916.50,  and  that  an  execu- 
tion has  been  issued  for  the  same,  and  re- 
turned nulla  bona.  The  grounds  upon  which 
individual  liability  is  claimed  on  the  one 
hand,  in  these  bills,  and  denied  on  the  other 
hand,  in  the  answers,  thereto,  will  properly 
appear  hereafter.  At  this  point  it  is  suffi- 
cient to  say  that  each  and  every  defendant, 
except  the  Clifton  Hill  Land  Company, 
strongly  denied  his  liability  upon  any 
ground,   and  that  the  chancellor,   with  the 

g leadings,  proof,  and  decrees  in  all  the  cases 
erein  mentioned  before  him,  deemed  the 
defenses  good,  and  therefore  dismissed  these 
bills.  Complainants  have  appealed,  and  as- 
aigned  errors. 

The  first  assignment  of  error  is  as  follows : 
*The  court  erred  in  refusing  to  hold  the 
aaid  individual  defendants,  who  composed 
the  syndicate  or  partnership,  liable  for  the 
balance  due  complainants  on  the  purchase 
price  of  said  lands.  The  notes  given  there- 
for were  those  of  the  partnership,  and  not 
the  notes  of  the  corporation.  They  antedate 
the  corporation."  This  assignment  and  the 
argument  in  su;>port  of  it  are  based  upon  the 
contention  that  the  incorporators  of  the 
Clifton  Hill  Land  Company  and  their  a0- 
iociates  were,  in  the  first  instance,  partners 
under  that  name,  and  that,  as  such,  they  pur- 
chased the  land,  and  gave  notes  for  the  pur- 
chase money,  before  incorporation ;  and,  in 
doing  so,  became  individually  liable  for  the 
purchase  price.  If  this  contention  be  true 
as  to  the  facts  of  the  case,  it  is  also  true  as 
to  the  legal  result,  nothing  else  appearing. 
*It  is  well  settled,"  says  Judge  Wright, 
*that  where  an  association  which  has  existed 
as  a  mere  copartnership  becomes  incor- 
porated, and  the  corporation  then  accepts  an 
assignment  of  all  the  property  of  such  asso- 
ciation, for  the  purpose  of  canying  out  their 
object,  the^  are  primarily  and  jointly  and 
severally  liable  tor  all  the  debts  incurred 
before  the  act  of  incorporation.  In  such  a 
case  the  responsibility  of  the  corporation  for 
contracts  previously  made  with  the  associa- 
tion does  not  become  substituted  so  as  to 
exempt  the  members  from  individual  lia- 
bility ;  and  it  does  not  change  the  case  that 
the  meml)ers  of  the  company  had  it  in  view 
to  procure  a  future  act  of  incorporation, 
when  it  was  formed."  Broyles  v.  McCoy ^  6 
8need,  603.  But  these  complainants  can  have 
no  relief  upon  that  view  ot  the  case,  because 
neither  alleged  in  the  pleadings  nor  estab- 
lished by  the  proof.  It  is  true  that  "when* 
the  language  of  a  bill  is  susceptible  of  a 
limited  or  enlarged  construction  as  to  its 
object  and  extent  of  relief  sought,  but  the 
subsequent  proceedings  show  that  the  com- 
plainant, the  court,  and  the  defendant  con- 
strued the  words  in  the  enlarged  sense,  that 
meaning  will  be  considered  as  the  one  in- 
tended." Brandon  v.  Mason,  1  Lea,  615. 
That  rule,  however,  will  not  save  tlie  present 
case  on  the  point  made  in  the  first  assignment 
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of  error.  The  bills  proceed  npon  two, 
only  two,  distinct  and  alternate  grounds  of 
personal  liability :  (1)  Because  the  attempt 
to  incorporate  was  ineffectual ;  and  (8)  bo- 
cause,  if  effectual,  subscriptions  to  stock 
have  not  been  fully  paid.  The  proposition 
of  liability  upon  any  other  ground  is  not 
advanced  in  eiUier  of  the  bills.  Those  part» 
of  the  very  lengthy  original  bill  most  di- 
rectly in  point  are  the  following: 

''Complainants  are  informed,  and  upon 
such  information  charge,  that  the  defendant 
Clifton  Hill  Land  Company  was  intended  to 
be  chartered  and  organized  as  a  corporation 
under  the  Act  of  1876  and  amendatory  acts 
of  the  Tennessee  legislature.  A  charter  wa» 
attempted  to  be  obtained  on  the  80th  day  of 
March,  1887,  and  is  in  substantial  complianeo 
with  said  act,  except  that  the  signatures  of 
the  persons  applying  for  the  charter  to  the 
same  were  acKuowl^ged  before  W.  G.  Mc- 
Adoo,  Jr.,  a  notary  public,  instead  of  the 
county  court  clerk,  as  then  required  by  law. 
Whether  said  defendant  is  a  corporate  body, 
under  which  its  promoters  can  escape  personal 
liability,  or  a  partJiership,  these  complain- 
ants submit  to  the  wisdom  and  decision  of 
the  learned  court,  and,  in  view  of  the  un- 
certainty attending  a  solution  of  this  ques- 
tion, ask  to  be  allowed  to  file  its  bill  ~in  » 
double  aspect,  as  more  fully  set  forth  here- 
after. The  charter  members  of  said  defend- 
ant company  are  defendants  E.  Watkins,  £. 
Scott,  I.  Noa,  Jas.  S.  Pinkard,  S.  W.  Dirinc, 
and  John  A.  Hart,  now  deceased.  Actine 
upon  the  supposition  that  tbey  had  a  yalid 
charter,  the  promoters  and  projectors  of  tbe 
Clifton  Hill  Land  Company  fixed  its  capital 
stock  at  $250,000,  divided  into  3,500  share» 
of  the  par  value  of  $100  each,  and  opened 
books  for  stock  subscription.  The  stock  was 
all  subscribed,  officers  elected,  and  all  stepo 
taken  necessary  to  fully  organize  and  equip 
a  corporate  body  for  business.  The  officers 
elected  were  as  follows:  Defendant  £. 
Watkins,  president;  I.  Koa,  vice-president; 
and  E.  Scott,  secretary  and  treasurer.  Tbe- 
$250,000  of  stock  was  subscribed  for  by  the 
following  persons,  as  shown  by  the  minute 
book  kept  by  the  secretary  and  treasurer, 
Scott : 


Names. 

John  A.  HHrt 

W.  P.  Bichardson. 

B.  Watkins 

T.  C.  Catchings.... 

I.  Noa 

K  Scott 

H.  A.  Bussiok 

Little  &  Brown.... 
Pinkard 


No.  Shares. 
fBSO 
500 
2Q0 
260 
250 
250 
250 
250 
250 


Amonow 
$  25.000 
.  60.000 
.  25.000 
.  2S».0rK> 
.  23,000 
.  25.000 
.  25.000 
.  25,000 
.     25,000 


Making  in  all ^ S250,00a"' 

Again:  "Complainants  are  advised  and 
insist  that  the  defendant  Clifton  Hill  Land 
Company,  at  the  time  it  became  indebted  t» 
complainants,  was  not  a  valid  and  legal  cor- 
poration, by  reason  of  having  its  charter 
defectively  acknowledged;  the  acknowledg- 
ment having  been  taken  before  a  notary  pub- 
lic, instead  of  the  county  court  clerk,  as  the 
law  at  that  time  required ;  and  that  said 
Clifton  Hill  Land  Company  was  a  voluntary 
association,  and  that  all  those  who  were  in- 
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terested  in  the  same,  and  agreed  to  take  stock 
therein,  are  liable  to  complaiDants  indi- 
Tiduallj  and  personally,  each  for  the  entire 
amount  of  the  notes  heretofore  sued  upon,  as 
hereinbefore  stated.  Complainants  are  fur- 
ther advised  and  insist  that  complainaots' 
rights  having  been  acquired  and  vested  when 
said  notes  were  executed,  in  the  year  1887, 
the  subsequent  act  of  the  legislature  attempt- 
ing to  legalize  corporations  whose  charters 
were  acknowledged  before  notaries  public 
could  not  affect  rights  then  vested,  and,  re- 
gardless of  the  effect  of  said  act  upon  the 
rights  acquired  subsequent  to  its  passage, 
said  act  could  in  no  way  affect  or  disturb 
complainants'  vested  rights  to  hold  said 
projectors  of  said  corporation  as  partners, 
personally  liable  upon  such  notes ;  and  com- 
plainants ask  that  said  defendant  stock  sub- 
scribers, hereinbefore  named,  be  held  per- 
sonally liable  for  the  balance  due  upon  the 
decree  hereinbefore  left  unpaid,  after  credit- 
ing the  net  amount  received  from  the  sale  of 
the  190  acres  of  land.  But  if  complainants 
are  mistaken  in  this  position,  and  said  de- 
fendant company  is  a  valid  corporation,  and 
must  be  treated  as  such  in  these  proceedings, 
then  complainants  insist  that  said  defendant 
stockholders,  hereinbefore  mentioned,  are 
liable  to  them  upon  their  various  and  sundry 
stock  subscriptions.  .  .  .  Said  company, 
as  its  name  indicates,  was  a  land  company, 
organized  for  the  purpose  of  speculating  in 
real  estate,  having  for  its  ol^'ect  the  buying 
of  large  bodies  of  land,  and  subdividing  the 
same,  and  selling  it  off  into  lots  and  blocks, 
at  an  advanced  price. " 

These  allegations,  briefly  stated,  are  that 
the  charter  of  the  Clifton  Hill  Land  Company 
was  invalid,  because  defectively  acknowl- 
edged, and  that  the  defendants  are  therefore 
personally  liable  for  the  company's  debts; 
and,  in  the  alternative,  that,  if  it  should  be 
adjudged  valid,,  then  the  defendants  are 
personally  liable  for  unpaid  stock.  Whether 
they  were  liable  upon  the  one  ground  or  the 
other,  complainants,  filing  their  bill  ''in  a 
double  aspect, "  are  pleased  to  **  submit  to  the 
wisdom  and  decision  of  the  learned  court.'' 
That  the  complainants  themselves  so  under- 
stood their  original  bill  is  further  shown  by 
the  face  of  t&e  amended  and  supplemental 
hill.  In  the  latter  bill,  among  other  things, 
they  say :  **  Said  original  bill  further  charged 
that  the  defendant  company  had  attemptea  to 
procure  a  charter  of  incorporation,  under  the 
laws  of  Tennessee,  pursuant  to  the  provisions 
of  the  Act  of  1875  and  amendatory  acts,  but 
that  the  acknowledgment  of  the  charter  was 
had  before  a  notary  public,  and  not  the  clerk 
of  the  county  court,  as  the  law  required  ;  and 
the  question  of  the  legality  of  said  charter 
was  submitted  to  the  court,  the  bill  being 
brought  in  two  aspects:  (1)  To  hold  the 
projectors  of  the  said  Clifton  Hill  Land  Com- 
pany personally  liable  in  the  event  it  was 
ascertained  that  the  attempted  corporation 
was  illegal ;  and  (2)  to  hold  them  liable  as 
stockholders  for  nonpaid-up  stock  in  the 
event  the  Clifton  Hill  Land  Company  was 
ascertained  to  be  a  body  corporate.'' 

The  theory  of  partnership  or  syndicate  lia- 
bility, otherwise  than  as  the  legal  result  of 
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a  futile  effort  at  incorporation,  fs  not  put 
forth  in  either  of  the  bills.  The  answers  did 
not  enlarge  the  scope  of  the  bills  themselves. 
Their  denials  of  personal  liability,  though 
in  the  broadest  language,  are  to  lie  applied 
only  to  the  grounds  upon  which  such  lia- 
bility was  charged  in  the  bills.  If  it  were 
conceded,  however,  that  the  bills  state  facts 
sufficient  to  charge  defendants  with  personal 
liability  as  partners  in  the  purchase  of  the 
land,  prior  to  a  grant  of  the  charter,  and 
without' reference ^o  its  validity  or  invalid- 
ity, the  result  would  still  be  the  same  upon 
this  branch  of  the  case,  for  the  reason  thai 
the  proof  introduced  fails  to  show  that  the 
land  was  so  purchased.  Undoubtedly,  some 
of  the  defendants,  who  were  stockholders  in 
the  East  End  Land  Company,  contemplated 
the  purchase  of  this  land,  in  some  form,  from 
the  time  that  company  declined  to  buy  it. 
The  idea  among  them  was  to  find  ten  men 
who  were  willing  to  become  equally  in- 
terested in  the  matter.  Nine  were  found, 
and  one  of  them  agreed  to  take  a  double  part. 
They  accordingly  furnished  to  Charles  A. 
Lyerly,  in  three  installments,  $85,000.  with 
which  he  made  the  cash  payment.  At  first 
there  was  no  distinct  agreement  or  under- 
standing even  among  the  parties  themselves, 
and  much  less  with  Mrs.  Watkins  and  her 
daughter,  as  to  the  form  in  which  the  pur- 
chase should  be  made,  or  who  should  become 
the  owner  of  the  land,  receive  the  deed,  and 
make  purchase-money  notes.  It  was  soon  de- 
termined, however,  that  a  corporation,  to  be 
organized  and  known  as  the  **  CI  if  ton  Hill 
Land  Company,"  should  be  the  purchaser; 
and,  on  the  day  the  last  installment  of  the 
$85,000  was  paid  to  the  agent  and  attorney 
of  the  vendors,  he  was  apprised  of  that  fact, 
and  employed  to  prepare  the  charter,  which 
he  did  without  delay.  The  charter  was 
signed,  acknowledged,  filed  with  the  secre- 
tary of  state,  and  then  finally  registered, 
with  his  certificate  attached.  Assuming  all 
of  those  steps  to  have  been  regular,  as  they 
were  unquestionably  intended  and  supposed 
by  all  parties  to  be,  the  formation  of  the 
company  as 'a  body  politic  was  then  com- 
plete; and  its  validity  as  such  could  not 
thereafter  be  col  lateral  ly  questioned.  Mi  1 1  i  - 
ken  &  Vertrees'  Code,  §  1592.  Soon  there- 
after, the  Clifton  Hill  Land  Company,  as  the 
assignee  of  Lyerly,  completed  the  purchase 
of  the  land,  by  taking  a  deed  thereto,  and 
executing  notes  for  the  unpaid  purchase 
money.  The  vendors  never  thought  of  the 
nine  promoters,  if  they  be  termed  such,  as 
their  vendees.  They  were  not  concerned  as 
to  who  the  purchaser  should  be.  All  they 
wanted  was  to  have  the  terms  of  the  option 
complied  with,  for  their  own  security ;  and 
wliether  that  should  be  done  by  Lyerly  or  by 
another,  as  his  assignee  of  the  option,  was  a 
matter  of  indifference  to  them.  They  in  fact 
supposed,  as  they  repeatedly  say  in  their  de- 
positions, that  the  East  End  Land  Company 
was  their  vendee.  This  supposition  on  their 
part  was  no  doubt  due  to  the  fact  that  Ly- 
erly, the  holder  of  the  option,  was  president 
of  that  company.  Certain  it  is  that  they  did 
not  think  they  were  selling  to  a  mere  partner- 
ship or  syndicate,  and  that  they  did  not  rely 
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upon  ther  personal  liability  of  these  defend* 
ants  as  original  purchasers.  Mr.  Caldwell, 
their  agent  and  attorney,  who  represented 
them  intelligently,  faithfully,  and  honestly, 
from  first  to  last  in  this  whole  matter,  and 
who  was  conversant  with  all  the  important 
stages  of  the  transaction,  had  no  thought  that 
these  defendants  were  purchasing  the  land, 
and  assuming  to  pay  for  it,  either  as  a  co- 
partnershi  p  or  as  indi  vi duals.  He  knew  that 
the  Clifton  Hill  Land  Company,  but  recently 
iu  corpora  ted,  was  in  fact  the  real  purchaser 
and  vendee.  He  wrote  the  charter  with  that 
fact  in  view,  and  subsequently  drafted  the 
deed  and  purchase -money  notes.  The  name 
of  Clifton  Hill  Land  Company  was  used  for 
the  first  time  in  the  charter,  and  there  was 
no  prior  copartnership  or  syndicate  by  that 
name.  The  vendors,  by  the  terms  of  the 
option,  as  has  already  been  seen,  bound  them- 
selves to  convey  the  land  to  Lyerly  or  his 
indorsee,  whoever  or  whatever  that  might  be. 
Prior  to  the  final  registration  of  the  charter 
of  the  Clifton  Hill  Land  Company,  all  busi- 
ness with  respect  to  the  option  and  the  land 
was  transacted  with  Lyerly,  as  the  owner  of 
the  option  and  purchaser  of  the  land.  He 
made  the  cash  payment,  and  took  receipts, 
for  the  different  installments  thereof,  in  his 
own  name.  In  the  last  of  these  receipts,  the 
vendors  referred  to  the  sale  as  "his  pur- 
chase,'' and  again  stated  that  they  would 
make  a  deed  to  him  or  his  assignee.  After 
tlio  grant  of  its  charter,  the  vendors  dealt 
-Hit) I  the  Clifton  Hill  Land  Company  as 
LycM-ly's  assignee.  They  conveyed  the  land 
to  it,  and  received  its  notes  for  unpaid  pur- 
chase money.  Only  Lyerly,  the  person  to 
whom  the  option  had  been  granted,  and  the 
Clifton  Hill  Land  Company  (his  assignee), 
were  known  in  any  of  the  writings  with  re- 
spect to  the  land  or  the  purchase  price  there- 
of. Before  the  time  came  to  make  the  deed, 
Lyerly  was  on  one  side  of  the  contract,  and 
the  vendors  on  the  other.  After  that  time, 
the  Clifton  Hill  Land  Company,  Lyerly*s 
assignee,  was  on  one  side  of  the  contract,  and 
the  vendors  on  the  other.  In  view  of  the 
terms  of  the  option,  only  Lyerly  or  his 
indorsee  could  properly  have  been  thought 
of  as  vendees.  Only  he  or  his  indorsee  could 
lawfully  have  demanded  and  received  a  deed 
to  the  land.  There  was  no  room  for  any  in- 
termediate purchaser.  Lyerly  assigned  the 
option  to  the  Clifton  Hill  Land  Company,  as 
a  corporation,  not  as  a  syndicate  or  copart- 
nership ;  and  the  vendors  conveyed  their  land 
to  it,  and  took  its  notes  for  unpaid  purchase 
money,  in  the  same  way.  Though  the  as- 
signment by  Lyerly  and  the  signature  to  the 
purchase- money  notes  fail  to  characterize  the 
Clifton  Hill  Land  Company  as  a  corporation, 
in  so  many  words,  ana  though  the  deed  to 
the  land  nad  been  lost,  so  that  its  exact 
language  cannot  be  known,  it  is  conclusively 
shown  by  other  proof  that  the  name  was 
used  in  those  instruments  as  that  of  a  cor- 
poration, and  not  otherwise.  Tliere  was  no 
voluntary  company  or  copartnership  or  asso- 
ciation by  that  name.  Besides  the  other 
proof  on  the  subject,  the  signature,  **£. 
Watkins,  President  Clifton  Hill  Land  Com- 
pany." of  itself,  indicates  a  corporate  con- 
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tract,  and  suggests  corporate  rather  than  per- 
sonal liability.  Oom  Mfg,  Oo,  v.  Qovman^ 
188  U.  S.  437,  84  L.  eel.  1032,  Mr.  Cook, 
citing  that  case,  says:  "The  oorporatioB 
alone  is  liable  where  its  note  was  given  in 
fulfillment  of  a  contract  entered  in  its  name, 
although  such  contract  was  prior  to  its  cor- 
poration. "  Cook,  Stock  &  stockholders,  p. 
1046,.  §  707. 

At  the  first  formal  meeting  of  the  stock- 
holders of  the  Clifton  Hill  LAnd  Company, 
on  the  9th  of  June,  1887,  after  the  election 
of  oflScers  and  capitalization  on  the  same  day, 
the  following  action  was  taken :  **  On  motion 
of  John  A.  Hart,  it  was  resolved  that  this 
company  buy  from  the  original  purchasers 
of  the  Watkins  farm  all  their  interest  there- 
in, and  pay  them,  in  paid-up  stock  of  this 
company,  the  sum  of  $250,000,  and  assume 
their  liability  of  $90,000,  due  to  Mrs.  Wa^ 
kins,  the  original  vendor."  This  minute 
entry  is  said  to  afford  **  unequivocal  eTi- 
dence"  that  the  notes  given  to  the  vendors  of 
the  land  were  the  notes  of  a  ** syndicate.* 
Such  would  seem  to  be  true  if  that  were  all 
the  evidence  on  the  point,  but,  in  the  light 
of  the  other  evidence  in  this  record,  it  can- 
not be  so.  The  object  of  the  motion,  Judired 
by  the  other  writings  and  proof,  to  which 
reference  has  already  been  made,  must  have 
been  simply  to  formally  approve  the  pur- 
chase alreaay  made  for  the  corporation,  and 
to  provide  for  the  issuance  of  stock  to  those 
who  had  furnished  money  with  which  to 
make  the  cash  payment.  The  language  used 
is  not  the  most  appropriate  for  the  accom- 
plishment of  such  an  end.  Still,  that  must 
have  been  the  purpose.  Treating  the  organi- 
zation as  not  entirely  complete  when  the 
deed  was  made  to  the  Cliiton  Hill  Land 
Company  and  the  notes  executed  by  it,  ap- 
proval or  disapproval,  and  compensation  to 
those  who  had  advanced  the  $35,000,  were  the 
only  questions  with  respect  to  the  purchase 
of  the  land  that  could  have  been  open  for  the 
consideration  of  the  stockholders  when  that 
motion  was  made  and  carried.  At  the  most, 
the  stockholders  then  had  power  only  to  say 
that  they  would,  or  that  they  would  not, 
ratify  what  had  previously  been  done  for  the 
corporation  and  m  its  name.  Whatever  they 
may  have  intended,  they  could  not  have 
changed  the  fact,  otherwise  abundantly 
established,  that  the  land  was  in  reality  pur- 
chased in  the  corporate  name.  Moreover, 
after  the  9th  of  June,  as  before,  all  parties 
treated  the  notes  previously  executed  as  the 
obligations  of  the  corporation.  The  vendors 
continued  to  hold  the  notes ;  received  interest 
on  them  from  time  to  time  from  the  corpora- 
tion, through  Scott,  its  secret aiy  and  treas- 
urer, and,  after  maturity  and  cfefault,  filed 
their  bill  against  the  corporation,  as  pur- 
chaser of  the  land  and  maker  of  the  notes; 
sold  and  repurchased  the  land,  and,  after 
application  of  proceeds,  obtained  decree 
for  balance  against  the  corporation  alone. 
Though  not  expressly  so  called  in  the  bill 
and  decrees  in  that  cause,  it  is  entirely  mani- 
fest that  the  Clifton  Hill  Land  Company  was 
proceeded  against  as  a  corporation,  and  not 
otherwise,  indeed,  the  decree  for  balance 
now  sought  to  be  collected  could  be  held 
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upon  no  other  idea ;  for  a  merely  voluntary 
syndicate,  company,  or  partnership  by  that 
name,  had  there  been  such,  could  have  been 
bound  only  by  naming  the  individual  mem- 
bers thereof  in  the  bill  and  decree. 

As  a  concluding  observation  with  respect 
to  the  first  assignment  of  error,  it  is  well  to 
say  that  complainants  not  only  fail  both  in 
their  pleadings  and  in  their  testimony,  to 
assert 'that  they  sold  their  land  to  the  defend- 
ants as  partners,  but  they  plainly  negative 
such  an  idea  in  many  ways,  and  distinctly 
state  in  the  teoth  section  of  their  present 
original  bill  that  they  conveyed  it  to  the 
Clifton  Hill  Land  Company  as  a  corporation. 
That  statement  is  in  the  words :  ^  The  said 
defendant  Clifton  Hill  Land  Company,  as  a 
corporation,  is  absolutely,  utterly,  and  no- 
toriously insolvent.  It  never  had  any  assets, 
real  or  personal,  except  the  190  acres  of  land 
conveyed  to  it  by  complainants  Mrs.  Watkins 
and  1^.  Shields ;  and  that,  as  already  shown, 
was  never  paid  for  by  it ;  and,  as  has  already 
hereinbefore  been  shown,  the  same  has  been 
sold  at  public  outcry,  for  147,000  and  bid  off 
by  complainants  Mrs.  Watkins  and  Mrs. 
Shields ;  and,  since  the  sale  of  said  property, 
defendant  company  has  not  a  cent  of  property 
of  any  kind  left.  And  in  section  12  they 
refer  to  tlie  ni)tes  for  the  laod  as  *the  notes 
held  by  complainants  Mrs.  Watkins  and  Mrs. 
Shields  against  said  defendant  company. '  " 

The  second  assignment  of  error  is  as  fol- 
lows :  **  Treating  the  notes  given  for  the  pur- 
chase price  of  said  land  as  those  of  the  cor- 
S oration,  by  adoption,  the  said  individual 
efendants  are,  nevertheless,  personally  lia- 
ble thereon,  aod  the  court  erred  in  refusing 
10  to  hold  :  (1)  Because  the  corporation  did 
not,  by  aoy  perfected  act,  assume  this  lia- 
bility of  its  promoters,  or  substitute  itself  in 
this  respect  for  Hi  promoters.  (3)  But,  if  it 
had  not  done  so,  there  is  no  proof  of  the  ac- 
ceptance by  complaioants  of  this  substituted 
liability.  At  most,  complainants  only  ac- 
cepted the  additional  liability  of  the  corpora- 
tion. (8)  And,  in  any  event,  the  Clifton 
Hill  Land  Company  never  had  power  to  do 
any  lawful  act,  its  charter  being  void,  for 
want  of  proper  acknowledgment.^ 

The  controlling  thought  underlying  the 
first  and  second  subdivision  of  this  assign- 
ment is  readily  seen  to  be  that  of  primary 
liability  on  the  part  of  the  individual  de- 
fendants, as  the  result  of  their  having  been 
the  original  purchasers  of  the  land,  in  the 
capacity  of  promoters  and  partners.  The 
question  there  raised  is  substantially  the  same 
as  that  presented  in  the  first  assignment  of 
error,  which  has  lust  been  so  elaborately  con- 
sidered as  to  render  further  discussion  of  the 
question  unnecessary.  It  is  sufficient  to  say, 
briefly,  that  the  pleadings  do  not  assert,  and 
the  proof  does  not  sustain,  such  a  propcrdltlon. 
The  contract  of  purchase  was  that  or  the  cor- 
poration, as  such,  and  its  liability  for  the  pur- 
chase price  was  primary  and  exclusive,  pro- 
vided, only,  that  all  preliminary  steps  neces- 
sary to  incorporation  were  validly  taken. 

This  brings  us  to  a  consideration  of  the 
third  subdivision,  which  presents  the  pri- 
mary ground  of  relief  sought  in  the  bills, 
viz.  that  the  charter  of  the  Clifton  Hill  Land 
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Company  was  invalid,  because  not  acknow* 
ledged  before  the  proper  officer,  and  that,  as 
a  legal  consequence,  the  supposed  incorpo- 
rators became  liable  as  individuals  for  the 
contract  made  in  the  corporate  name.  There 
can  be  no  doubt  that  persons  assuming  to  act 
under  a  charter,  invalid  because  some  posi- 
tive requirement  of  the  law  has  not  been 
complied  with,  are  liable  as  individuals  for 
all  debts  contracted  by  them  in  the  name  of 
such  corporation.  Such  persons,  so  contract- 
ing, in  such  a  case,  stand  in  the  room  and 
stead  of  the  corporation,  and  must  answer 
personally  for  its  obligation  to  third  persons. 
2  Spelling,  Priv.  Corp.  §§  882,  888 ;  1  Beach, 
Priv,  Corp.  g  16.  The  statute  in  force  at 
the  time  the  charter  of  the  Clifton  Hill 
Land  Company  was  obtained  imperatively 
required  the  acanowledgment  of  the  proposed 
incorporators  to  be  taken  before  the  clerk  of 
the  county  court  of  the  county  where  tlio 
main  business  of  the  corporation  was  to  bo 
conducted,  and  permitted  it  to  be  taken  by 
no  other  official.  Acts  1875,  chap.  142,  §  8; 
Mil  liken  &  Vertrees'  Code,  §  1»89.  The  ac- 
knowledgment was  in  fact  made  before  a 
notary  public,  and  for  that  reason  the  charter 
was  invalid.  Teasleyy.  State,  ^ISS.  ;  Brewer 
V.  State,  7  Lea,  682.  As  a  result  of  that  de- 
fect, the  incorporators  at  once  became  per- 
sonally liable  for  the  balance  of  the  purchase 
price  of  the  land  conveyed  to  the  supposed 
corporation.  But  defendants,  conceding  tho 
defective  acknowledgment,  say  that  it  waa 
effectually  cured,  the  charter  made  good,  and 
all  contracts  and  obligations  of  the  corpora- 
tion made  valid,  by  the  Act  of  March  10, 
1890.  Such,  beyond  question,  was  the  in- 
tent and  meaning  of  that  act,  whose  lan- 
guage is  as  follows :  ''Be  it  enacted  by  the 
general  assembly  of  the  state  of  Tennessee ; 
that  all  charters  or  articles  of  incorporation 
heretofore  taken  out  under  the  general  cor- 
poration laws  of  this  state,  which  were  or 
have  been  acknowledged  or  proven  before 
notaries  public,  are  hereby  ratified  and  con- 
firmed, and  shall  have  and  possess  the  same 
validity  and  effect  as  if  they  had  been  ac- 
knowledged or  proven  before  the  county 
court  clerk ;  and  the  acts,  contracts,  and  ob- 
ligations of  all  such  corporations,  so  organ- 
ized, shall  have  and  possess  the  same  valid- 
ity, force,  and  effect  as  if  the  charters  of  such 
corporations  had  been  acknowledged  before 
the  county  court  clerks."  Acts  Ex.  Sess. 
1890,  chap.  17,  ^  1.  Complainants  deny» 
however,  that  this  legislation  is  constitu-' 
tional,  and  say  that  it  cannot  be  held  to 
operate  so  as  to  affect  them  or  their  rights 
in  this  case.  The  substance  of  the  position 
is  that,  because  of  the  invalidity  of  the  char- 
ters on  the  day  the  land  was  conveyed  to  the 
corporation,  the  defendants  then  became  per- 
sonally liable  for  the  payment  of  the  pur- 
chase-money notes;  that  such  personal  lia- 
bility was  a  vested  and  fixed  right  of  the 
vendors,  which  could  not  be  taken  away  or 
impaired  by  legislative  enactment,  as  would 
be  the  effect  if  the  act  in  question  be  applied 
in  this  case.  The  constitutional  provision 
upon  which  this  contention  is  made  is  as  fol- 
lows: "That  no  retrospective  law,  or  law 
impairing  the  obligation  of  contracts,  shall 
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be  made."  Tenn.  CoDBt.  art.  1,  %  20.  This 
does  not  mean  that  absolutely  no  retrospec- 
tiye  law  shall  be  made,  but  only  that  no 
retrospective  law  which  impairs  the  obliga- 
tion of  contracts,  or  devests  or  impairs  vested 
rights,  ^all  be  made.  TotofuerCd  v.  Town- 
send,  Peck,  16,  17,  14  Am.  Dec.  722;  Wynne 
V.  Wynne,  2  Swan,  405,  58  Am.  Dec.  66; 
Colline  v.  East  Tennessee,  V.  db  O.  R.  Go.  9 
Heisk.  847.  It  does  not  inhibit  retrospective 
laws  made  in  furtherance  of  the  police  power 
of  the  state ;  and,  generally,  it  does  not  pro- 
hibit remedial  legislation,  nor  stand  in  the 
way  of  statutes  passed  to  cure  some  defect 
or  omission  in  former  proceedings  or  enact- 
ments, or  in  the  case  of  parties  attempting  to 
comply  therewith.  Marr  v.  Bank  ^  West 
Tennessee,  4  Lea,  585;  KnoxviUe  v.  JBird,  12 
Lea,  121,  47  Am,  Rep.  826;  DemoviUe  ▼. 
Davidson  County ^  87  Tenn.  228;  Munn  v. 
lUinois,  94  U.  8.  118,  24  L.  ed.  77 ;  Boston 
Beer  Co,  v.  Massachusetts,  97  U.  8.  25,  24  L. 
ed.  989 ;  Stone  v.  Mississippi,  101  U.  8.  814, 
25  L.  ed.  1079;  Wade,  Retroactive  Law, 
§§  23,  257 ;  1  Kent,  Com.  p.  456 ;  2  Story, 
Const.  674 ;  Cooley,  Const.  Lim.  5th  ed.  448, 
448,  455,  458 ;  BtceU  v.  Baggs,  108  U.  8.  150, 
151,  27  L.  ed.  685;  Cross  v.  UniUd  States 
Mortg,  Co,  108  U.  8.  488,  27  L.  ed.  798 ;  Sat- 
terlee  v.  Matthewson,  27  U.  8.  2  Pet.  412.  7 
L.  ed.  469 ;  Sutherland  Stat.  Constr.  gg  206, 
207. 

We  quote  from'  each  of  three  distinguished 
authors:  *'A  retrospective  statute,  affecting 
and  changing  vested  rights,  is  very  generally 
considered,  in  this  country,  as  founded  on  un* 
constitutional  principles,  and  consequently 
inoperative  ana  void.  But  this  doctrine  is 
not  understood  to  apply  to  remedial  stat- 
utes which  may  be  of  a  retrospective  nature, 
provided  they  do  not  impair  contracts  or  dis* 
turb  absolute  vested  riglits,  and  only  go  to 
confirm  rights  already  existing,  and  in  fur- 
therance of  the  remedy,  by  curing  defects, 
and  adding  to  the  means  of  enforcing  exist- 
ing oblif^ations.  Such  statutes  have  been 
held  valid  when  clearly  just  and  reason- 
able, and  conducive  to  the  general  welfare, 
aven  though  thev  might  operate  in  a  degree 
upon  existing  rights,  as  a  statute  to  confirm 
former  marriages  defectively  celebrated,  or 
a  sale  of  lands  defectively  made  or  acknowl- 
edged." 1  Kent,  Com.  pp.  455,  456.  ''A 
party  has  no  vested  right  in  a  rule  of  law 
which  would  give  him  an  inequitable  ad- 
vantage over  another;  and  such  rule  may 
therefore  be  repealed,  and  the  advantage 
thereby  taken  away.  To  illustrate  this  re- 
mark :  If,  by  law,  a  conveyance  should  be 
declared  invalid  if  it  wanted  the  formality 
of  a  seal,  or  a  note,  if  usurious  interest  was 
promised  by  it,  or  if  in  any  other  case,  on 
grounds  of  public  policy,  a  party  should  be 
permitted  to  avoid  his  contract  entered  into 
intelligently  and  without  fraud,  there  would 
be  no  sound  reason  for  permitting  him  to 
claim  the  protection  of  the  constitution,  if 
afterwards,  on  a  different  view  of  public  pol- 
icy, the  legislature  should  change  the  rule, 
and  give  effect  to  his  conveyance,  note,  or 
other  contract,  exactly  according  to  the  orig- 
inal intention.  Such  infirmities  in  contracts 
and  conveyances  are  often  cured  in  this  man- 
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ner,  and  with  entire  Justice ;  and  the  same 
may  also  be  done  with  defects  in  leeal  pro- 
ceedings, occasioned  by  mere  irreguTaritiea. 
When  a  court  or  its  officers,  in  a  case  of  which 
the  court  has  full  Jurisdiction,  have  failed  to 
observe  strictly  the  rules  of  procedure  which 
are  prescribed  for  the  orderly  conduct  of  af- 
fairs, and,  in  consequence  Uiereof,  a  party 
who  was  in  no  way  injured  by  the  irregular- 
ity is,  nevertheless,  in  position  to  take  ad- 
vantage of  the  error  to  avoid  the  proceedings, 
it  is  not  only  Just,  but  highly  proper,  that 
the  legislature  shall  internere,  and  cure  the 
defect  by  validating  the  proceedings.  And, 
if  this  may  be  done  in  proceedings  which  con- 
cern only  private  parties,  it  may  be  done  in 
case  of  errors  in  the  proceedings  of  corpora- 
tions and  of  public  bodies.  Retrospective 
legislation  to  cure  their  irregiilarities  is  not 
forbidden. "  2  Story,  Const.  5th  ed.  674.  *"  If 
the  thinff  wanting,  or  which  failed  to  be 
done,  ana  which  constitutes  the  defect  in  the 
proceedings,  is  something  the  necessity  for 
which  the  legislature  might  have  dispensed 
with  by  prior  statute,  then  it  is  not  beyond 
the  power  of  the  legislature  to  dispense  with 
it  by  subsequent  statute.  And  if  the  irreg- 
ularity consists  in  doing  some  act,  or  in  the 
mode  or  manner  of  doing  some  act,  which  the 
legislature  might  have  made  immaterial  by 
prior  law,  it  is  e(]ually  competent  to  make 
the  same  immaterial  by  a  subsequent  law." 
Cooley,  Const.  Lim.  5t&  ed.  458.  **  Such  sub- 
sequent ratification  may  not  only  legalize  the 
existence  of  )i  corporation  formed  witliout 
authority  of  law,  and  authorize  the  associa- 
tion to  act  in  a  corporate  capacity,  thereafter, 
but  it  may  also  cure  the  illegality  of  cor- 
porate acts  performed  before  tne  act  of  rat- 
ification was  passed,  and  render  such  acts  as 
valid  and  binding  as  if  authority  to  perform 
them  had  been  previously  granted  by  the 
legislature."  1  Morawetz,  Priv.  Corp.  2d 
ed.  ^  20.  A  stipulation  in  the  face  of  a  note 
for  usurious  interest  affords  the  maker  a  pet- 
fect  defense  to  any  action  for  the  collection 
of  the  note ;  yet  he  has  no  such  vested  right 
in  the  defense  or  the  contract  or  the  usu^ 
statute  as  that  the  latter  may  not  be  repealed, 
and  the  obligation  made  collectible  by  a 
retrospective  Taw.  EvoeUv,  Baggs,  108X1.  8. 
150,  27  L.  ed.  685.  So.  likewise,  a  loan  of 
money  made  in  one  state  by  a  corporation  of 
another  state,  though  not  collectible  at  the 
time,  because  then  contrary  to  the  law  of  the 
former  state,  may  be  rendered  collectible  by 
a  subsequent  law.  The  latter  law,  though 
destroving  a  complete  defense  to  a  suit 
brought  for  the  collection  of  the  loan,  does 
not  impair  the  obligation  of  the  contract. 
''It  rather  enables  the  parties  to  enforce  the 
contract  they  intended  to  make."  Gross  v. 
UniUd  States  Mortg.  Co.  108  U.  8.  488,  27 
L.  ed.  798. 

Clearly,  the  Act  of  1890  does  not  impair 
the  obligation  of  any  contract  with  complain- 
ants, for  they  had  no  contract  with  the  indi- 
vidual defendants.  Their  contract  was  with 
the  corporation ;  hence  that  act,  whicii  gives 
life  to  the  corporation,  effectuates,  rather 
than  impairs,  the  obligation  of  its  contract 
No  more  does  that  act  devest  or  impair  any 
vested  right  of  complainants.    They  had  nt 
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Tested  right  in  the  defect  in  the  charter  of  the 
Clifton  Hill  Land  Company ;  hence  the  cure 
or  removal  of  that  defect  did  not  devest  or 
impair  any  vested  right  of  theirs.  The  ri  ght 
to  sue  the  defendants  ])er8onally  was  not  a 
vested  right  in  legal  contemplation.  It  was 
but  a  consequential  right,  resulting  from  the 
'disability  of  the  corporation,  and  not  a  ri^ht 
-flowing  from  any  contract  with  the  individ- 
uals, as  such.  The  mutual  intention  was 
to  bind  the  corporation,  not  the  incorporators, 
for  the  price  of  the  land ;  and  no  vested  right 
«ould  arise  contrary  to  that  intention.  A  law 
which  facilitates  the  intention  of  the  parties 
to  a  contract  never  impairs  its  obligations, 
or  devests  or  impairs  any  vested  right  there- 
tinder.  As  forcibly  remarked  by  Mr,  Justice 
Washington,  in  an  early  case :  **  It  is  not 
easy  to  perceive  how  a  law  which  gives 
▼alidity  to  a  contract  can  be  said  to  impair 
the  obligation  of  that  contract. "  SatterUe  v. 
MaWtmown,  27  U.  8.  2  Pet.  412,  7  L.  ed.  469. 
Complainants  had  no  vested  right  in  the  law 
whi<^  permitted  only  clerks  of  the  county 
oourts  to  take  acknowledgments  to  charters ; 
nor  against  defendants,  on  account  of  that 
law.  Our  conclusion  is  that  the  Act  of  1890 
is  valid,  both  as  a  retrospective  and  as  a  pro- 
«pective  law. 

Besides,  if  it  were  held  that  the  act  in 
<question  can  operate  only  as  a  prospective 
law,  complainants  would  now  be  estopped 
to  assert  personal  liability  of  the  incorpor- 
ators, upon  the  ground  that  the  charter  of  the 
oompany  was  originally  invalid.  The  con- 
tinued prosecution  of  their  vendors'  bill 
against  the  company,  as  a  corporation,  after 
the  passage  of  that  act,  must  be  assumed  in 
law  to  have  proceeded  in  recognition  of  that 
«ct,  and  upon  the  idea  that  it  had  validated 
the  notes  sued  upon.  Complainants  received 
those  notes  from  the  supposed  corporation,  as 
their  vendee,  April  14,  1887 ;  held  them  con- 
tinuously before  and  after  the  completed  or- 
fanization  of  the  company,  on  the  9th  of 
une,  1887 ;  collected  interest  on  them  from 
time  to  time ;  filed  their  vendors'  bill  against 
the  corporation  in  April,  1889;  and  pros- 
ocut^  the  same  to  final  decree  in  this  court 
at  the  September  term,  1892,  when  they  ob- 
tained airainst  the  corporation  alone  the  de- 
cree made  the  basis  or  the  present  action. 
This  course  of  conduct,  in  court  and  out, 
vunning  through  a  period  of  more  than  5 
years,  and  continuing  more  than  18  months 
after  the  charter  of  the  company  and  its  con- 
tracts had  been  expressly  validated  by  the 
legislature,  conclusively  estops  them  from 
now  claiming  and  obtaining  relief  on  any 
theory  inconsistent  with  the  validity  of  the 
oorporation  or  of  its  notes  for  the  land.  The 
case  of  Broplea  v.  McCoy,  6  Sneed,  608,  is  not 
controlling  in  this  case,  because  the  personal 
liability  there  enforced  was  predicated  upon 
a  completed  written  contract,  executed  by  the 
defendants  before  any  steps  were  taken  to 
procure  a  charter. 

The  third  and  last  assignment  of  error— 
that  which  brings  forward  for  consideration 
the  second  or  alternate  aspect  of  the  bills — 
isas follows:  ''Again,  treating  this  liability 
as  that  of  the  corporation  alone,  the  court 
erred  in  not  giving  decree  against  said  in- 
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dividual  defendants  upon  their  stock  sub- 
scriptions to  said  Clifton  llill  Land  Com- 
pany. There  was  no  valid  payment  of  said 
subscriptions.**  Since  the  case  of  Wood  v. 
Dummer,  8  Mason,  808,  Fed.  Cas.  No.  17,944» 
decided  by  Judge  Story  in  1824,  it  has  been 
the  general  doctrine  of  American  courts  that 
the  capital  stock  of  a  corporation  is  a  trust 
fund  for  the  payment  of  corporate  debts ;  and 
that,  in  case  oi  insolvency,  stock  subscribers 
are  liable  to  creditors  of  the  company  for  un- 
paid subscriptions,  so  far  as  required  for  the 
satisfaction  of  its  liabilities.  Sawyer  y.  Hoag^ 
84  U.  S.  17  Wall.  611,  21  L.  ed.  731 ;  Ohio 
Life  Ins.  A  T.  Co.  v.  Merchants  Ins.  d  T. 
Co.  11  Humph.  81.  53  Am.  Dec.  742; 
Wetherbee  v.  Baker,  35  N.  J.  Eq.  601 ;  Sanff&r 
V.  Upton,  91  U.  S.  60,  23  L.  ed.  222 ;  Thomfh 
son  V.  Beno  Sav.  Bank,  19  Nev.  103 ;  Keiiev 
V.  Fletcher,  94  Tenn.  — ;  Cook,  Stock  A 
Stockholders,  g  199 ;  2  Morawctz,  Priv.  Corp. 
g  780;  1  Beach,  Priv.  Corp.  g§  113-116; 
Thompson,  Liability  of  Stockholders,  §  10; 
Tajrlor,  Priv.  Corp.  §§  701-704;  2  Spelling, 
Priv.  Corp.  §784.  Conceding  this  doctrine, 
defendants  say  that  it  is  available  only  to 
those  persons  whose  debts  were  contracted 
after  subscription  made,  and  in  reliance  upon 
it ;  and  that  it  cannot  be  successfully  invoked 
by  these  complainants,  because  their  debt  was 
created  before  the  capitalization  of  the  com- 
pany, and  before  anv  subscriptions  to  stock 
were  made.  Counsel  for  complainants  admit 
the  facts  stated,  but  dispute  the  legal  prop- 
osition. They  contend  that  the  true  reason, 
of  the  doctrine  is  that  unpaid  subscription 
to  capital  stock  is  the  property  of  the  corpora- 
tion, liable  in  the  last  resort  to  the  payment 
of  all  of  its  just  debts;  that,  being  such,  it 
stands  upon  the  same  ground,  with  respect 
to  creditors,  as  any  other  corporate  propertv, 
and,  like  any  other  property,  may  be  sub- 
jected, in  case  of  insolvency,  to  antecedent 
and  subsequent  debts  al  ike.  It  is  further  said 
that  if  corporate  creditors  can  be  denied  resort 
to  stock  subscriptions,  because  made  after  the 
creation  of  their  debts,  they  may,  upon  the 
same  reasoning,  be  denied  resort  to  any  other 
after-acquired  property ;  that  there  is  no  dif- 
ference in  this  respect  between  the  liabilitiea 
of  corporations  and  of  natural  persons ;  thai 
inasmuch  as.  in  case  of  credit  extended  to  a 
natural  person,  the  creditor  has-  a  right  to 
look,  not  only  to  the  property  he- then  has, 
but  also  to  all  that  he  may  thereafter  acquire, 
the  corporate  creditor  should  have  the  same 
right;  and,  finally,  that  all  property  of 
natural  or  artificial  persons,  whenever  or 
however  acquired,  unless  expressly  exempted 
by  law,  is  liable  for  all  valid  debts  of' the 
one  or  the  other,  whenever  created.  Those 
are  very  forcible  views,  and,  were  the  ques- 
tion a  new  one,  we  would  adopt  them  as  the 
surest  means  of  doing  justice  in  every  case. 
The  doctrine  seems,  from  its  inception,  how- 
ever, to  have  been  rested  on  actual  or  pre- 
sumed reliance  by  the  creditor,  at  the  tima 
his  debt  was  created,  upon  the  then  capital 
stock  of  the  corporation,  for  pavment.  IVood 
V.  Dummer,  3  Mason,  808,  Fed.  Cas.  No. 
17,944;  AdUr  v.  Patent  Brick  Mfg.  Co.  18 
Wis.  60 ;  Allen  v.  Montgomery  R.  Uo.  11  Ala. 
437 ;  Wetherbee  ▼.  Baker,  85  N.  J.  £q.  601 ; 


«20 


Tbitjnssbbb  Sufbbmb  Coukt 


Nov.^ 


Sanger  ▼.  Upton,  91  U.  B.  56,  28  L.  ed.  220 ; 
Sawyer  v.  Hoag,  84  U.  B.  17  Wall.  611,  21 
L.  ed.  781 ;  Hoepes  v.  Iforthtoestem  Mfg,  d 
Car  Co.  48  Minn.  174,  16  L.  R.  A.  470;  2 
Morawetz.  Priv.  Corp.  §  781 ;  First  If  at. 
Biiiik  of  Deadioood  v.  wistin- Minerva  ConeoU 
Min.  Co.  42  Minn.  327.  6  L.  R.  A.  676.— and 
otlier  cases  too  numerous  to  mention.  In  the 
last  case  the  court  said  :  '^  While  the  courts 
have  not  always  had  occasion  to  state  the 
limitation  upon  the  doctrine  that  the  capital 
stock  is  a  trust  fund  for  the  benefit  of  credi- 
tors, yet  we  think  that  it  will  be  found 
that,  in  every  case  where  they  have  impressed 
a  trust  upon  the  subscription  of  the  share- 
holders, it  has  been  in  favor  of  creditors  be- 
coming such  afterwards ;  and  hence  fairly  to 
be  presumed  as  relying  upon  the  amount  of 
capital  which  the  company  was  represented 
as  bHTing."  In  a  late  case,  the  Supreme 
Court  of  the  United  States  said  :  "  We  have 
no  doubt  the  learned  circuit  judge  held  cor- 
rectly that  it  was  only  subsequent  creditors 
who  were  entitled  to  enforce  their  claims 
against  the  stockholders,  since  it  is  only  they 
who  could,  by  any  legal  presumption^  have 
trusted  the  company  upon  the  faith  of  the  in- 
creased stock. "  HandUy  y.  Stutz,  189  U.  S. 
486,  85  L.  ed.  287.  But  the  rule  of  nonlia- 
bility of  stockholders  for  antecedent  debts 
does  not  apply  where  the  amount  of  capital 
stock  is  definitely  fixed  in  the  charter,  for  in 
that  case  the  creditor  is  presumed  to  have 
contracted  with  reference  to  the  charter  cap- 
italization. 2  Morawetz,  Priv.  Corp.  §  781. 
The  "* trust  fund  doctrine,''  as  thus  far  con- 
sidered, may  well  be  termed  the  "American 
Common  Law"  on  the  subject,  originated,  de- 
veloped, and  enforceable  by  the  courts  of 
equity  in  this  country.  Many  of  the  states 
have  statutes  on  the  subject,  some  of  which 
are  merely  declarative  of  that  common  law, 
some  restrictive  in  their  nature,  and  others 
more  comprehensive  and  imperative.  The 
Tennessee  statute  is  in  these  words:  "The 
amount  of  any  unpaid  stock  due  from  a  sub- 
scriber to  a  corporation  shall  be  a  fund  for 
the  payment  of  any  debts  due  from  the  cor- 
poration ;  nor  shall  the  transfer  of  stock  by 
any  subscriber  release  him  from  payment, 
unless  his  transferee  has  paid  up  all  or  any 
of  the  balance  due  on  said  original  subscrip- 
tion. "  Acts  1875,  p.  287,  chap.  142,  §  5 ; 
Milliken  &' Vertrees'  Code,  §  1708.  This 
provision  was  properly  incorporated  into  the 
charter  of  the  Clifton' Hill  Land  Company, 
and  is  binding  on  all  stock  subscribers. 
What  does  it  mean  ?  What  is  made  a  fund 
for  the  payment  of  debts?  "Any  unpaid 
stock."  What  debts  are  contemplated? 
"Any  debts  due  from  the  corporation.'' 
That  means  all  debts  due  from  the  cor- 
poration ;  that  is  to  say,  all  unpaid  stock 
shall  be  a  fund  for  the  payment  of  all  debts 
of  the  corporation.  No  subscriber  for  unpaid 
stock  can  escape  liability  ;  and  no  corporate 
debt  shall  go  unpaid,  so  far  as  the  capital 
stock  is  concerned.  The  liability  attaches  to 
all  subscribers.  The  security  extends  to  all 
creditors.  No  subscriber  whose  stock  re- 
mains unpaid  can  escape  liability;  and  no 
creditor  who  has  a  valid  debt  can  be  denied 
his  security.  Nothing  is  said  in  the  statute 
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with  respect  to  the  time  Uie  sabscriptioo 
shall  be  made,  nor  as  to  the  time  the  debt* 
shall  be  created.  No  limitation  is  made  i» 
either  case.  The  clear  and  plain  meaning 
of  the  statute  is  that  all  unpaid  stock,  when- 
ever subscribed,  shall  be  a  fund  for  the  pay- 
ment of  all  corporate  debts,  whenever  cre- 
ated. Under  this  statute,  it  is  clear  that  aU 
subscribers  to  stock  in  the  Clifton  Hill  Land 
Company  would  be  individually  liable,  ii^ 
a  proper  proceeding,  for  the  debt  of  com- 
plainant to  the  extent  that  their  respective- 
subscriptions  may  be  shown  to  remain  un- 
paid. A  similar  statute  was  so  construed  by 
the  supreme  court  of  Illinois  in  the  case  of 
Boot  V.  Sinnock,  120  111.  850,  60  Am.  Rep. 
558.  See  also  2  Morawetz,  Priv.  Corp.  % 
870. 

Some  of  the  defendants,  notably  Catching^ 
and  Richardson,  deny  that  they  were  ever 
subscribers  for  any  part  of  the  stock  in  the 
Clifton  Hill  Land  Company ;  and  all  of  them 
say  that  all  the  stock  has  been  fully  paid. 
The  proof  on  the  issue  of  payment  is  that 
certain  of  the  defendants,  collectively,  fur- 
nished   the    aggregate  sum  of  $35,000   i» 
money,  which  was  used  by  Lyerly  in  mak- 
ing the  cash  payment  on  the  land,  before  the 
Clifton  Hill  Land  Company  was  actually 
incorporated,  and  that,  on  the  9th  of  June 
following  the  incorporation,  the  stockholder 
took  the  action  indicated  by  the  followinr 
entry  upon  the  minutes:    "On  motion   of 
John  A.  Hart,  it  was  resolved  that  this  com- 
pany buy  from  tlie  original  purchasers  of  the 
Watkins  farm  all  thei^  interest  therein,  and 
pay  them,  in  paid-up  stock  of  this  company, 
the  sum  of  $250,000,  and  assume  their  lia- 
bility of  $90,000,  as  due  Mrs.  Watkins,  the 
original  vendor."    So  far  as  the  question  of 
payment  is    concerned,    this  action  of  the 
stockholders  can  have  no  other  meaning,  i» 
law,  tlian  that  the  company  was  to  give  those 
particular  defendants  $250,000  of  paid-up 
stock  for  their  equity  in  the  land,  or  against 
the  corporation,  by  reason  of  the  fact  that 
they  had  so  furnished  the   $85,000  already- 
mentioned.    It  cannot  mean,  in  legal  con- 
templation, nor  was  it  in  fact  intended  te 
mean,   that  such  persons  were  selling  the 
land  itself  to  the  company,   and  taking  a» 
consideration  therefor  the  $250,000  of  paid-up 
stock ;  for,  as  we  have  seen  heretofore,  the 
land  was  already    the  property  of  the  cor- 
poration, subject  to  the  lien  for  unpaid  pur- 
chase money.    That  the  parties  concerned 
might  then  reasonably  have  considered  the 
land,  incumbered  as  it  was,  as  fairly  worth 
$250,000  in  cash,   or  even  more,   is  satis- 
factorily established  by  the  proof.     Hence 
there  could  be  no  doubt,  in  view  of  the  set- 
tled rule  that  property  needed  by  the  com- 
pany may  be  taken  at  a  fair  valuation  i» 
payment  of  stock  subscription    {EeUey  t. 
Fletcher,    94  Tenn.  — ),'  that,    if  the  sub- 
scribers had  been  vendors  of  the  land,   the 
stock  was  in  fact  fully  paid.     But  whether 
the  mere  eauity  of  the  contributors  of  the 
$85, 000  usea  for  the  cash  payment  could  prop- 
erly have  been  given  so  large  a  purchasing 
value  is  quite  a  different  question.     It  ie 
clear  to  our  minds  that  the  company  had  the 
legal  right  to  issue  full-paid  stock  in  ez- 
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tinguishmeBt  of  that  equity ;  yet  the  record 
fails  to  show  tliat  it  was  worth  so  much  as 
$250,000. 

But  it  is  said  that  the  question  of  over- 
valuation is  not  raised  in  the  pleadings,  and 
that,  for  that  reason,  it  cannot  be  considered 
by  the  court.  It  is  plain  law  that  a  contract, 
whereby  a  corporation  receives  needed  prop- 
erty in  the  payment  of  stock  subscription,  is 
presumed,  in  the  first  instance,  to  be  valid 
and  binding  upon  all  parties  concerned ;  and 
that  it  must  stand  as  made,  and  operate  as 
intended,  until  impeached  by  appropriate 
pleading  and  proof.  Phelan  v.  Hazard,  5 
Dill.  50;  Fed.  Oas.  No.  11,068;  CUno  ▼. 
Brawn,  184  Ind.  287 ;  CoU  ▼.  North  Carolina 
Gold  Amalgamating  Go.  119  U.  8.  846,  80  L. 
ed.  420 ;  KelUy  v.  FUtcTwr,  94  Tenn.  — . 

The  allegation  in  the  original  bill  before 
US  is  as  follows:  ** Complainants  are  in- 
formed and  charge  that  those  who  subscribed 
for  stock  in  the  defendant  companv  have 
paid  very  little  upon  their  stock  suWrip- 
tion,  and  perhaps  some  have  paid  nothing  at 
all.  Complainants  are  informed  that  one  or 
more  small  assessments  were  made  upon  the 
stock  subscribers,  which  were  paid,  at  least 
in  part,  said  stock  assessment  being  levied 
for  the  purpi>se  of  collecting  money  from  the 
subscribers' to  pay  the  annual  interest  due 
upon  the  notes  held  bj  complainants  Mrs. 
Watkins  and  Mrs.  Shields  against  said  de- 
fendant company ;  and  that,  with  this  excep- 
tion, none  of  said  stock  subscriptions  have 
been  paid  in,  and  the  same  are  due  and  owing 
to  the  corporation. "  This  is  merely  an  alle- 
gation of  nonpayment,  and  is  not  claimed  to 
have  been  intended  for  more.  It  does  not 
eTen  refer  to  the  transaction  whereby  the 
su>ck  was  paid,  and  can  by  no  construction 
be  taken  as  an  impeachment  of  it.  Hence 
under  the  authorities  last  cited,  the  question 
of  overvaluation  cannot  be  considered ;  but 
the  court  must  assume,  upon  this  record,  that 
the  equity  of  the  subscribers  in  the  land  was 
worth  as  much  as  the  par  value  of  the  stock, 
that  being  the  price  at  which  it  was  taken, 
and  that  the  subcriptions  are  full  paid. 

Jjgt  the  decree  be  affirmed, 

Wilkes»  J.,  dissenting: 

I  cannot  concur  with  uie  opinion  of  the 
majority  in  this  case.  The  very  late  hour  of 
the  term  at  which  the  able  and  elaborate 
opinion  of  the  majority  was  prepared  and 
presented  will  not  admit  of  any  elaborate 
presentation  of  my  individual  views  of  the 
question  involved,  having  had  only  a  portion 
of  the  morning  to  prepare  this  paper. 

So  far  as  the  result  of  this  case  is  con- 
cerned, these  views  have  no  value,  as  I  stand 
alone,  and  I  state  them  with  the  utmost  def- 
erence for  the  views  of  the  majority,  but  I 
deem  it  incumbent  to  briefly  express  these 
▼iews  in  view  of  the  fact  that  almost  daily 
questions  of  a  similar  cliaracter  are  being 
presented  to  the  court  in  connection  with  the 
collapse  of  nominal,  not  to  say  fraudulent, 
corporations,  and  the  winding  up  of  boom 
speculations,  in  which  promoters  and  parties 
interested  seek  to  escape  personal  liability 
upon  technical  grounds. 

I  am  of   opinion  that  the  individual  de- 
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fendants  in  tliis  case  are  personally  liable  •» 
parties  composinj^  the  purchasing  syndicate 
known  as  the  **  CI  if  ton  Hill  Land  Company,** 
for  the  balance  of  the  purchase  money  for  the- 
**  Oakland  farm  "  after  exhausting  the  pro- 
ceeds of  the  land  upon  which  the  lien  waa 
retained,  and  that  complainants,  under  their 
pleadings,  are  entitled  to  a  recovery.  Thi» 
property,  in  my  view  of  the  case,  was  pur- 
chased bv  the  syndicate  when  they  accepted 
the  Lyerly  option  previous  to  the  28th  of 
February,  1887.  the  date  when  that  option 
expired.  It  was  certainly  purchased  by  somo 
one  during  the  life  of  that  option,  and  it 
could  not  have  been  by  tlie  corporation,  be- 
cause no  steps  to  organize  that  was  takeo 
until  March  17,  1887,  nor  was  there  any  or- 
ganization thereunder  nor  any  stock  sub- 
scribed until  June  9,  1887.  Until  the  latter 
date  the  corporation  had  no  officers,  no  agents, 
no  stock,  no  life,  no  final  determination  to 
incorporate.  The  sy nd icate  became  the  equi  - 
table  owner  of  the  land,  and  its  members 
equitably  bound  for  the  purchase  money, 
whatever  may  have  been  their  liability  in  an 
action  at  law  for  want  of  a  direct  promise  on 
the  part  of  each  to  pay.  The  notes  executed 
April  14,  1887,  clearly  indicate  to  my  mind 
that  the  purchaser  was  that  of  the  syndicate, 
and  the  notes  of  the  members  of  the  syndi- 
cate, and  not  of  the  corporation,  which  then 
had  no  legal  existence,  no  organization,  no 
stock, — nothing  but  a  void  charter,  not  then 
accepted.  £.  Watkins,  at  that  date,  was 
president  of  the  syndicate,  but  not  of  the 
corporation,  for  he  did  not  become  president 
of  the  corporation  until  two  months  after- 
wards; and  the  note  signed  bv  him  as  presi- 
dent of  the  Clifton  Hill  Land  Company  was 
the  note  of  the  partnership  of  that  name,  and 
not  of  the  corporation  which  subsequently 
organized  under  that  name.  But,  if  any  ' 
doubt  remains  upon  this  point,  it  is  entirely 
removed  by  the  action  of  the  stockholders  on 
the  9th  of  June,  1887,  when,  on  motion  of 
John  A.  Hart,  it  was  resolved  that  this  com- 
pany—that is,  the  corporation— buy  from  the 
original  purchasers  of  the  Watkins  farm  all 
their  interest  therein,  and  pay  them  therefor 
in  paid-up  stock  of  this  companv  the  sum  of 
$250,000,  and  assume  their  liability  of  $90,  - 
000,  as  due  to  Mrs.  Watkins,  the  original 
vendor.  It  is  clear  from  this  that  the  land 
was  bought  from  Mrs.  Watkins  by  the  part- 
ners, and  not  by  the  corporation,  and  that  tlie 
corporation  bought  from  the  promoters,  and 
agreed  to  pay  them  in  stock  for  the  purchase. 
With  all  due  respect  for  the  exceedingly 
able  opinion  of  the  majority,  I  think  it  pro- 
ceeds upon  an  erroneous  idea  in  holding  that 
certain  acts  done  and  transactions  made  were 
the  acts  of  the  corporation,  when,  as  a  mat- 
ter of  fact,  they  were  the  acts  of  the  individ- 
uals operating  under  the  name  of  the  Clifton 
Hill  Land  Company,  as  a  partnership  desig- 
nation, before  it  was  incorporated  under  the 
same  name.  In  my  view,  the  corporation, 
as  such,  did  no  act  to  connect  it  with  this 
transaction  until  the  9th  day  of  June,  1887. 
Up  to  that  time  all  that  was  done  was  done 
as  individuals,  and  not  as  a  corporation. 
The  change  to  a  corporation  was  made  June 
9,  1887,  when  the  shrinkage  in  value  had  set 
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4d,  atid  it  was  important  to  interpose  the  cor- 
poration to  shield  from  individual  liabilities. 
Ko  one  but  these  promoters  had  any  interest 
in  the  land,  or  had  incurred  a  liability  to 
Mrs.  Watkins  for  the  purchase  money  up  to 
that  time.  We  have  not  the  opportunity  to 
carefully  analyze  the  pleadings  in  the  two 
cases  with  a  view  of  showing  that  com- 
plainants all  the  time  have  proceeded  upon 
the  idea  of  the  original  liability  of  the  part- 
ners individually,  supplemental  by  that  of 
the  .corporation  after  it  came  into  existence. 
The  substance  of  it  all  is  that  complainants 
insisted  all  the  time  upon  individual  lia- 
bility, and  the  main  contention  by  them  was 
that  the  subsequently  formed  void  corpora- 
tion could  not  relieve  from  this  liability.  I 
think  there  is  an  utter  absence  of  proof  that 
the  defendants  stipulated  against  individual 
liability,  nor  do  I  understand  the  opinion  of 
the  majority  to  so  hold  or  intimate.  In  this 
connection  I  remark  that  I  can  place  but 
little  weight  upon  the  acts  of  Mr.  J.  A. 
Caldwell  as  working  an  estoppel  upon  com- 
plainants. If  he  was  agent  for  them,  he  was 
at  the  same  time  agent^and  attorney  for  the 
defendants  individually  and  as  a  corporation. 
The  formation  of  the  corporation  did  not 
relieve  the  individuals,  but  the  corporation 
assumed  the  debt  of  the  individuals,  and,  as 
to  the  creditors,  became  surety  for  the  indi- 
viduals. In  Brayles  v.  McOoy,  6  8need,  602, 
this  court  said  :  **  It  is  well  settled  that  where 
an  association  which  has  existed  as  a  mere 
copartnership  becomes  incorporated,  and  the 
corporation  then  accepts  an  assignment  of  all 
the  property  of  such  association  for  the  pur- 
pose of  carrying  out  this  object,  they  are 
primarily  and  jointly  and  severally  liable  for 
all  the  debts  incurred  before  the  act  of  in- 
corporation. In  such  a  case  the  responsi- 
*bility  of  the  corporation  for  contracts  pre- 
viously made  with  the  association  does  not 
become  substituted  so  as  to  exempt  the  mem- 
bers from  individual  liability.  And  it  does 
not  change  the  case  that  the  members  of  the 
company  had  it  in  view  to  procure  a  future 
Act  of  incorporation  when  it  was  first  formed. " 
This  case  has  been  often  approved  in  our  own 
courts  and  the  courts  of  other  states,  and  is, 
I  think,  conclusive  of  this  feature  of  the 
case.  I  do  not  deem  it  important  to  dwell 
upon  that  feature  of  the  case  which  seems  to 
hold  the  members  or  stockholders  upon  the 
idea  that  the  charter  is  void.  Upon  this 
point  I  virtually  agree  with  the  majority. 

In  the  second  place,  I  am  of  opinion  that 
the  individual  defendants  who  were  stock- 
holders of  the  defendant  corporation  are  sev- 
erally liable  upon  their  respective  subscrip- 
tions to  the  capital  stock  of  the  corporation, 
in  a  sum  sufficient  to  pay  the  balance  of  the 
purchase  money  due  the  complainant,  the 
said  stock  being  for  the  most  part  unpaid. 
The  Act  of  1875  (chapter  142,  p.  287,  §  5) 
contains  a  provision  in  these  words:  **The 
amount  of  any  unpaid  stock  due  from  a  sub- 
'Scriber  to  the  corporation  shall  be  a  fund  for 
the  payment  of  any  debts  due  from  the  cor- 
poration ;  nor  shall  the  transfer  of  stock  by 
any  subscriber  relieve  him  from  payment, 
unless  his  transferee  has  paid  up  all  or  any 
balance  due  on  said  original  subscription.'' 
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Milliken  ft  Yertiees'  Code,  S  1708.  This 
provision  is  incorporated  in  the  charter  of 
this  corporation,  and  is  binding  on  all  sub- 
scribers for  stock.  I  think  the  language  of 
the  statute  and  charter  is  clear  and  plain, 
and  that  all  stock,  whenever  subscribed,  it 
liable  for  all  debts,  whenever  contracted. 
The  charter  virtually  declares  on  its  face,  to 
the  world,  that,  when  the  stock  shall  be  sub- 
scribed and  paid,  it  will  constitute  a  fund 
for  the  payment  of  the  debts  of  the  corpora- 
tion. Independent  of  the  statute,  the  same 
rule  results  under  the  general  principles  of 
equity  and  the  trust  fund  doctrine.  All  un- 
paid original  subscriptions  are  assets  for  the 
payment  of  debts.  I  need  not  consider  the 
question  where  there  is  an  increase  of  stock 
after  the  original  subscriptions  are  paid.  In 
this  case,  however,  the  stock  was  subscribed 
at  the  same  time  and  by  the  same  instrument 
under  which  the  corporation  assumed  the 
debt.  I  think  the  fact  abundantly  shows 
that  the  capital  stock  of  this  company  had 
been  fixed  and  subscribed  before  complain- 
ants extended  credit  to  it,  or  at  the  time  the 
contract  was  assumed  by  the  corporation. 
We  have  neither  time  nor  would  it  serve  any 
useful  purpose  to  dwell  upon  this  feature  of 
the  case. 

Upon  the  general  doctrine  of  the  liability 
of  the  stockholders  for  unpaid  subscriptions, 
I  understand  that  I  am  in  accord  with  the 
majority,  and  that  I  differ  only  in  the  ap- 
plication of  the  doctrine  to  the  facts  in  this 
case. 

The  remaining  question  is  whether  the  de- 
fendants are  liable  for  any  unpaid  subscrip- 
tions. As  I  understand  the  opinion  of  the 
majority,  they  are  not,  because  their  stock 
has  been  paid  in  full  in  property  which  the 
stockholders  agreed  to  receive  in  satisfaction 
of  the  subscriptions ;  and  whether  this  was  a 
bona  fide  actual  payment  cannot  be  ques- 
tioned, inasmuch  as  the  stockholders  agreed 
to  so  regard  it,  unless  the  transaction  shall 
be  directly  impeached  for  fraud,  by  proper 
allegations  in  the  bill.  In  other  words,  it 
matters  not  what  fictitious  values  shall  be 
placed  upon  property  received  in  payment 
of  stock  ;  it  will  be  treated  as  pavment  if  the 
stockholders  so  regard  it,  ana  ft  cannot  be 
questioned  except  upon  an  allegation  of  a 
fraudulent  combination  and  purpose  upon  the 
part  of  the  stockholders.  It  is  well  settled 
that  corporations  may  receive  in  payment  of 
stock  subscription  property  which  it  may 
lawfully  purchase,  and  which  is  suitable 
and  applicable  to  the  purposes  for  which  it 
was  organized,  but  it  must  be  taken  in  good 
faith,  at  its  fair,  bona  fide  value.  Searight  v. 
Payne,  6  Lea,  285 ;  AUntztigui  v.  Ouadalupe 
y  Ualoo  Min,  Co,  92  Tenn.  605.  The  trans- 
action must  be  free  from  fraud.  The  prop- 
erty must  be  of  such  character  and  value  that 
the  corporation  would  be  authorized  to  pur- 
chase it  with  money  if  the  stockholders  had 
first  paid  the  amount  of  their  subscriptions 
into  the  treasury  of  the  company.  It  must 
be  received  at  money's  worth,  and,  if  it  have 
no  settled  and  ascertained  value,  it  cannot  bt 
received  at  all,  unless  under  special  circum- 
stances. Morawetz,  Priv.  Corp.  §g  425,  426, 
428»  836;  Cook,  Stock  A  Stockholders,  8d 
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«d.  g  18 ;  (hmden  ▼.  Sttu^rt,  144  U.  8.  106, 
d6  Lf.  ed.  868.     The  fraud  most  frequently 
practiced  in  such  transactions  is  to  put  a 
^ossly  exaggerated  value  upon  the  property 
conveyed  to  the  corporation.     Mr.  Cook,  in 
his  work  on  Stock  and  Stockholders,  says 
that  the  method  most  frequently  resorted  to 
in  schemes  for  issuing  watered  stock,  or  stock 
«s  paid  up  when  it  is  not,  is  that  of  convey- 
ing to  corporations  property  at  an  overvalua- 
tion.   He  further  says  that  fraud  of  this  char- 
acter in  issuinff  stock  is  the  most  difficult  to 
prove  and  the  least  easy  to  remedy.     Cook, 
Stock  &  Stockholders,  8d  ed.  ^  85.    It  has 
been  repeatedly  held  that,  in  cases  where  it 
Appears  that  the  overvaluation  was  inten- 
tional, that  fact  alone  was  sufficient  evidence 
•of  its  fraudulent  character,  and  made  out  a 
<:aae  for  relief.    Id.  gtJ  45-47,  note  on  page 
72.     In  a  case  where  property  worth  $64,000 
was  transferred  in  payment  of  stock  to  the 
amount  of  $S00,000,  the  court  held,  as  a  pre- 
sumption of  law,  that  the  transaction  was 
fraudulent.     D&ttglan  v.  Ireland,  78  K.  Y. 
100.    Where  stock  worth  $100. 000  was  issued 
for  property  worth  $50,000,  in  the  absence 
of  evidence  to  explain  it  and  rebut  the  pre- 
sumption of  fraud,  the  court  held  the  trans- 
action was  fraudulent.    BayntonY.  AndretoSt 
<>3  N.  Y.  98.    Indeed,  this  case  will  come 
within  the  doctrine  laid  down  in  Camden  V, 
Btuart,  where  it  is  held  that  if  the  property 
turned  in  is  practically  worthless,  or  is  un- 
substantial and  shadowy  in  its  nature,  the 
court  will  hold  that  there  has  been  no  pay- 
<nent  at  all,  and  that  the  stockholders  are 
liable  on  the  stock.     Camden  v.  Siua/ri^  144 
U.  8.  104,  86  L.  ed.  868. 

But  it  is  said  that,  unless  the  transaction 
Is  impeached  for  fraud  directlv  and  pointedly 
4illeged  in  the  pleadings,   the  question  of 
over- valuation  cannot  be  made  effectual.  *In 
other  words,  the  subscribers  says,  ''We  are 
stockholders,  and  have  paid  for  our  stock.  ** 
**How  have  you  paid  it?"    **In  propertv." 
^Did  you  pay  that  property  in  at  its  fair 
cash  value,  as  the  statute  prescribes?"    *'I 
need  not  answer  that  further  than  to  say  my 
associates  agreed  to  receive  it  as  payment, 
and  it  must  stand  as  such,  unless  you  im- 
peach it  for  fraud  on  my  part  and  that  of 
my  associates."    This  rule  may  apply  be- 
tween the  stockholders,  but  it  should  not 
prevail  as  against  creditors.    I  am  ready  to 
concede  that  fraud  may  be  charged  and  should 
be  in  all  proper  cases,  and  the  question  thus 
raised  ;  but  I  do  not  tJiiuk  relief  can  be  denied 
because  of  the  failure  to  charge  fraudulent 
overvaluation  where  the  proof  abundantly 
shows  fraud  or  an  excessive  overvaluation. 
The  plea  in  this  case  is  payment.     The  bur- 
den of  proving  it  is  on  the  party  setting  it 
np.     It  devolves  upon  him  to  affirmatively 
show  payment.    This  he  can  do  by  showing 
that  money  was  paid.     It  may  also  be  sus- 
tained  under  the  statute  by  showing  that 
property,  instead  of  monev,  was  paid,  but 
It  must  be  property  at  a  fair  cash  valuation. 
It  is  as  much  incumbent  on  the  defendants  to 
show  the  fair  cash  valuation  of  the  property 
as  it  is  to  show  that  the  property  was  paid. 
Until  that  is  done,  the  plea  of 'payment  Is 
not  sustained.    As  between  themselves,  the 
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stockholders  may  agree  that  they  will  treat 
even  a  simulated  payment  as  such,  but.  as 
against  creditors,  this  should  not  be  allowed 
to  prevail.  The  true  rule  is  to  credit  the 
stockholders  with  the  fair  cash  value  of  his 

groperty  upon  his  subscription,  and  require 
im  to  pay  the  balance  in  cash,  at  leust  to 
the  extent  of  the  demands  of  creditors.  A 
nuurein  may  and  should  be  allowed  for  hon- 
est differences  of  opinion  as  to  values;  but 
when  an  overvaluation  is  grossly  excessive 
and  intentionally  made,  even  tliough  there 
is  no  actual  fraud,  it  is  invalid  as  to  corpo- 
ration creditors,  who  may  proceed  against 
the  stockholders  individually  for  their  un- 
paid stock  subscriptions.  The  case  of  Ely  ton 
Land  Co,  v.  Birmingliam  Warthouee  <ft  EU- 
tator  Co.,  92  Ala.  407,  13  L.  R.  A.  807,  is  an 
able  presentation  of  this  doctrine,  and,  in  my 
opinion,  correctly  lays  down  the  law  as  far  as 
this  feature  is  involved.  It  is  there  held  that 
any  arrangement  between  stockholders  and 
the  corporation  to  issue  stock  as  fully  paid, 
though  only  partly  paid  in  fact,  either  in 
money  or  property,  and  by  which  the  corpo- 
ration does  not  get  the  benefit  of  the  lull 
price  of  the  stock  in  good  faith,  may  be  valid 
and  binding  between  the  stockholders  and  the 
corporation,  but  it  is  invalid  as  to  creditors, 
and  may  be  set  side  at  their  instance,  and 
full  payment  of  the  stock  enforced  for  the 
satisfaction  of  corporate  debts.  In  that  case, 
parties  organized  a  corporation  with  a  capi- 
tal stock  of  $250,000,  and  gave  in  payment 
therefor  without  actual  fraud,  a  bond  for 
title  for  land  worth  $50,000,  and  for  which 
they  had  only  paid  $5,Ok)0  in  part,  the  cor- 
poration assuming  the  balance  of  the  pur- 
chase money.  It  was  held  that  the  stock- 
holders were  liable  to  the  creditors  of  the 
corporation  to  the  extent  of  the  differencen 
between  the  actual  value  of  the  property  and 
the  amount  of  their  subscriptions.  The  stat- 
utory provision  for  payment  of  capital  stock 
in  property  at  its  money  value  is  substan- 
tially the  same  in  Alabama  as  in  this  state. 
See  the  authorities  cited  in  this  case,  and 
the  rule  as  laid  down  in  Cook  on  Btock  and 
Btockholders,  sharply  questioned.  In  the 
Alabama  case  it  was  insisted  that  fraud 
should  be  charged  and  proved,  but  the  court 
said:  "The  statements  of  fact  in  the  bill 
support  the  conclusion  therein  averred  that 
the  transaction  by  which  payment  for  the 
stock  was  attempted  to  be  made  was  merely 
colorable ;  in  other  words,  that  it  was  not 
really  a  payment,  but  had  only  the  outward 
appearance,  without  the  substance,  of  pay- 
ment. Such  being  the  case,  the  individual 
defendants  are  still  liable  on  their  stock  sub- 
scriptions to  the  extent  that  the  attempted 
payment  falls  short  of  a  bona  fide  compliance 
with  thcr  terms  of  the  contract,  and  the  a1  • 
legations  as  to  excessive  overvaluations  of 
the  property  in  question  were  sufficient, 
unHer  the  rules  above  stated. "  To  the  same 
effect,  see  Crawford  v.  Rohrer,  59  Md.  599 ; 
CartY,  Lefevre,  27  Pa.  413;  SeoviU  v.  Thayer, 
106  U.  S.  148,  26  L.  ed.  968 ;  Jaekeon  v. 
Traer,  64  Iowa,  469,  62  Am.  Rep.  449; 
Osgood  V.  King,  42  Iowa.  478;  Douglasa  v. 
Ireland,  78  N.  Y.  100 ;  Wetherbee  v.  Baker, 
86  N.  J.  £q.  601 ;  Bailey  v.  PiUOurgh  d  C, 
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Gas,  Coal  S  Coke  Go,  69  Pa.  884.  See  also, 
Oogebio  InveBtmsnt  Co.  v.  Iron  Chief  Min. 
Go,  78  Wis.  427;  Thompson  ▼.  B^no  Sav. 
Bank,  19  Nev.  103 ;  National  Tube  Works  Go, 
V.  QilfiUan,  124  N.  Y.  302.  The  cases  relied 
upon  in  the  opinion  of  the  majority  of  the 
court  are  commented  on  in  this  case  of  Elyton 
Land  Go,  v.  Biitningham  WareJumss  &  Ele- 
f>ator  Co.,  92  Ala.  407,  12  L.  R.  A.  807,  and 
I  think  with  fatal  effect.  The  case  of  Eel- 
ley  V.  Fletcher  (decided  at  the  present  term) 
94  Tenn,  — ,  did  not  meet  my  approval,  and 
I  reserved  the  ri^ht  to  file  a  written  dissent, 
and  I  make  this  my  dissent  in  that  case,  as 
well  as  in  this,  on  the  points  involved. 
Now,  in  the  case  at  bar,  we  have  this  re- 
markable condition  of  affairs :  The  defend- 
ants plead  pavment  of  a  subscribed  capital 
stock  of  $250, 000.  To  sustain  this,  they  show 
they  have  actually  paid  $35,000  in  cash,  and 
have  transferred  to  the  corporation  property 
which  had  been  bought  for  $125,000,  and  on 
which  there  was  an  incumbrance  of  $90,000, 
with  only  $85,000  paid  in  cash.  It  is  well 
to  remember  that  the  stockholders  do  not  as- 
sume this  incumbrance  of  $90,000,  but  at- 
tempt to  shift  it  to  the  corporation,  as  a  debt 
of  the  corporation.  Even  if  the  property 
had  not  depreciated,  then  the  defendants 
would  be  in  the  attitude  of  paying  up  their 
capital  stock  of  $520,000  with  $85,000  in 
actual  money,  and  the  property  actually  put 
in  as  payment  was  thus  overvalued  even  on 
its  **boom  price."  But  it  abundantly  ap- 
pears that,  when  this  transaction  took  place, 
the  property  had  already  depreciated  more 
than  the  cash  payment.  The  boom  had  col- 
lapsed, and  the  shrinkage  was  on  in  full 
vigor  and  to  the  full  extent  of  the  cash  pay- 
ment ;  so  that  we  have  those  gentlemen,  who 


bought  this  property  as  Individuals,  putting- 
into  a  corporation  for  $250,000,  not  the  prop- 
erty itself,  but  only  their  eauity  in  it,  aris- 
ing out  of  the  $35,000  cash  aavanced  upon  it, 
which,  in  view  of  the  shrinkage,  was  ab- 
solutely nothing.     This  does  not  constitute^ 
payment,  and  is,  in  my  view,  a  clear  evasion 
of  the  statutory  requirement.    It  is  said  that 
some  of  the  parties  did  not  intend  to,  nox^ 
did  they  actually,  subscribe  for  stock,  but. 
they  were  under  the  impression  that  they 
were  only  stockholders  to  the  amount  act- 
ually paid  in  on  the  cash  payment.     Ajidl 
yet  these  same  parties,  after  the  cash  pay- 
ment had  been  made,  paid  assessments,  an(£ 
knew  that  a  balance  was  to  be  paid  on  the- 
purchase  money.     Suppose  this  $90,000  oT 
purchase  money  unpala  had  been  actually 
paid  afterwards,  would  these  parties  have- 
insisted  that  they  had  no  further  stock  in- 
terest by  virtue  of  such  payment,  but  that 
their  stock  was  still  only  the  amount  of  th^ 
cash  paid  in? 

I  am  thoroughly  convinced  that  complain- 
ants in  this  case  are  entitled  to  their  recov- 
ery in  this  case,  on  the  best  and  safest  rule» 
of  law  and  eauity.  It  was  said  in  ar^ment 
that  it  would  be  inequitable  to  hold  these- 
defendants,  all  of  whom  are  business  men  of 
the  highest  order,  liable  for  the  fictitious- 
value  of  this  property  depending  on  the  boom, 
inflation  of  value.  But  it  is  equally  against 
good  conscience  to  deprive  these  ladies,  who- 
are  not  prominent  business  men,  of  the  price- 
which  the  proof  shows  they  could  have  real- 
ized from  the  property  ttova.  other  parties^ 
during  the  continuance  of  the  boom,  but 
which  thev  were  prevented  from  receiving 
by  the  existence  of  this  contract  with  tfa^ 
defendants. 
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1.   The  owner  of  a  bnildini^  who  canaes 
a  etsLging  to  be  erected  for  use  by  one  who 


has  contraoted  to  supply  the  bufldlnir  wttti  flr»> 
eztlnfiruisbliiff  apparatus  is  liable  for  the  death  at 
an  employ^  of  the  latter  oau^ed  by  nefflijreace 
in  the  oonstraction  of  the  BtaiTfog,  although  ao 
oontraotual  relation  eziBts  between  the  emploj6- 
and  auoh  owner. 

8«  Testimony  respecting  the  relatione 
of  the  deceaaed  to  hia  ihther  and 
mother  and  bis  obligation  to  support  tbem  and 
their  dependence  upon  him  is  proper  in  an  acdon 


Noxx.— IiiaMlity  to  emyloyiB  of  eontrcutor  for  im- 
8ate  appUanees  or  piaee  of  lObor* 

With  few  exceptions  the  cases  agree  in  holding 
that  premises  upon  which  an  independent  con- 
tractor te  required  to  labor  for  the  benefit  of  the 
owner  must  be  reasonably  safe  for  the  purposes  of 
such  labor  so  far  as  freedom  f^m  concealed  dan- 
gers Is  concerned,  and  that  appliances  furnished  by 
the  owner  muse  be  free  from  latent  defects  which 
reasonable  care  in  inspection  would  have  disclosed. 

Premises. 

f  The  owner  has  the  obligation  to  use  care  to  have 
the  premises  safe.  The  William  Branf oot,  48  Fed. 
Rep.  914. 

A  mine  owner  iowes  the  duty  to  a  oontraotor's 
86  L.  R.  A. 


employes  to  keep  the  premises  in'a  reasonably  safe 
condition.    Kelly  v.  Howell,  41  Ohio  8L  438. 

Tf  the  owners  of  a  mine  oontraot  to  have  the  ora- 
removedby  the  ton  being  the  owners  of  dangerona 
property  and  inviting  men  to  work  upon  it^  their 
responsibility  for  its  protection  cannot  be  changed 
by  the  fact  that  the  men  who  contmot  with  him 
have  laborers  of  their  own;  by  employing  men  to 
act  for  them  they  hold  out  the  assurance  thut  they 
can  work  in  the  mine  on  the  ordinary  oondlUona- 
of  safety  usually  found  in  such  places.  Lake  Su- 
perior Iron  Oo.  V.  Brickson,  89  Mich.  48S,  88  Anu 
Rep.  42a 

The  owner  of  a  store  is  bound  to  hare  it  safe  for^ 
the  servant  of  one  who  has  contraoted  to  fit  it  witb- 
gas  regulators  so  that  the  servant  shall  not  be  ex- 
posed  to    unnecessary  danger.    Indermaor  ▼•. 


See  also  28  L.  R.  A.  573. 
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C7  an  admlQiatrator  for  wroDgf ally  causing  his 
death. 
3.    A.  recovery  of  $4,000  is  held  not  ez- 
ceaslTe  tor  the  death  of  a  workman  tbirty-one 
years  of  age. 

(October  2, 189U 

APPEAL  bj  defendant  from  a  Judgment  of 
the  Superior  Court  for  Douglass  County 
In  favor  of  plaiotiff  in  an  action  to  recover 
'damages  for  death  caused  by  personal  injuries 
alleged  to  have  resulted  from  defendant's  oeg- 
Hifrence.    Affirmed. 

The  facts  are  stated  in  the  opinion. 

Mewrs.  Catlin  ft  Butler  and  Carl  C« 
u  for  appellant: 

Deceafed  was  the  servsnt  and  employ^  of 
"the  General  Fire  Extinguisher  Company,  and 
the  appellant  owed  him  no  legal  duty  arisiog 
^rom  contract  or  otherwise. 

This  action  cannot  be  sustained. 

Goolev.  Torts,  91;  Fawcett  v.  York  <§  North 
Jfidlas.d  R.  Co,  16  Q.  B.  610;  MeCall  ▼.  Cham- 
berlain,  18  Wis.  637;  Necker  v.  Hartiey,  49 
Mich.  517;  WinisrboUom  v.  Wright,  10  Mees. 
*  W.  109;  Lotee  v.  Clute,  51  N.  Y.  494.  10 
Am.  Rep.  688;  Devlin  v.  Smith,  89  N.  Y.  470, 
42  Am.  Rep.  811;  Gahill  v.  Ixiyion,  57  Wis. 
614,  46  Am.  Rep.  46;  Qriswold  v.  Chirago  <fe 
N,  W.  R,  Co.  64  Wis.  667;  Ryan  v.  Wilson,  87 
N.  Y.  471,  41  Am.  Rep.  884;  CoU  v.  Afehep, 
66  Wis.  510,  57  Am.  Rep.  293;  Doud  ▼.  Chi- 
^ffffo,  Af,  df  St.  P,  R  Co.  20  UB.  A,  527,  84 
Wis.  105. 


Thompkins  was  an  employe  of  the  Ex- 
tinguisher Company,  and  that  company  was 
bound  to  furnish  him  with  proper  and  safe 
tools  and  appliances  for  work,  and  is  respon- 
sible for  defects  which  a  careful  inspection 
would  have  discovered.  That  company  could 
not  delegate  these  duties  to  an  agent  or  ser- 
vant. 

Flike  V.  Boston  A  A.  R,  Co.  53  N.  Y.  549, 18 
Am.  Rep.  545;  Fuller  v.  Jeicett,  80  N.  Y.  46, 
86  Am.  Rep.  575;  Vosburgh  v.  f,ake  Shore  A 
M.  8.  R.  Co.  94  N.  Y.  374,  46  Am.  Rep.  148; 
Devlin  v.  8mit/i,  supra;  Fi'ohst  v.  Delamaier, 
100  N.  Y.  266;  Gottlieb  V.  New  York,  L.  E.  A 
W.  R.  Co.  Id.  462;  Goodrich  v.  New  York  Cent. 
A  H.  R.  R.  Co.  5  L.  R.  A.  750.  116  N.  Y.  898j 
Ford  V.  Lake  Shore  cfc  M.  8.  R.  Co.  12  L.  R.  A. 
454.  124  N.  Y.  498;  Cregan  v.  Marston,  126 
N.  Y.  668. 

The  employ te  of  the  appellnnt  worked  un- 
der the  direction  of  the  Fire  Extinguisher 
Company  in  putting  up  the  staging,  and  while 
doing  that  work  must  be  regarded  as  the 
agents  or  servants  of  that  company. 

Wyllie  V.  Palmer,  19  L.  R.  A.  285,  187  N. 
Y.  248;  Sbenrm.  &  Redf.  Neg.  4ih  ed.  269; 
Etder  v.  Bemis,  2  Met.  604. 

When  we  employed  competent  managers 
and  workmen  and  gave  the  wortcmen  proper 
instructions  as  to  the  manner  of  testing  ihe 
plank  for  the  staging  we  exercised  ordinary 
care  in  the  erection  of  the  staging,  and  that 
question  should,  at  least,  have  been  submitted 
to  the  Jury. 

Dedin  v.  Smith,  89  N.  Y.  470,  42  Am.  I^p. 


Bames,  L.  B.  1 C.  P.  274, 85  L.  J.  C.  P.  184, 12  Jur.  N. 
S.  432, 14  L.  T.  N.  S.  484, 14  Week.  Rep.  586, 1  Hnrr.  & 
B.  243.  L.  H.  alBrmed,  2  a  P.  811.  80  L.  J.  C.  P.  181, 16 
H  T.  N.  S.  :»9, 15  Week.  Bep.  434. 

If  the  injuries  result  from  the  Deffliffence  of  de- 
fendant while  work  to  being  done  on  hiff  premiaes 
and  through  bis  fault  in  not  keeping  tbem  in  a 
eul table  and  safe  condition,  he  is  liable  to  any  ser- 
vant of  the  contractor  for  injuries  resulting  to 
them  from  defects  therein;  not  because  there  is  any 
contract  obligation  between  the  persons  but  aris- 
ing out  of  his  obligation  or  duty  to  provide  safe 
appliances  for  the  servant  of  the  contractor  to  use 
smd  to  keep  his  premises  upon  which  such  servants 
are  at  work  in  a  reasonably  safe  condition  whether 
the  contract  provides  for  it  or  not.  Johnson  v. 
8pear,  76  Mich.  180. 

Under  the  Ma<«achu«ett8'.employers*  liabiUty  act, 
the  owner  will  be  liable  when  an  employ^  of  a  oon- 
traotor  is  injured  by  reason  of  a  defect  in  the  con- 
dition of  the  ways,  works,  machinery,  or  plant 
furnished  by  tbe.employer  to  the  contractor,  which 
has  not  been  discovered  or  remedied  through  the 
negligence  of  the  employer,  or  of  some  one  who 
has  been  intrusted  by  him  with  the  duty  of  seeing 
that  it  is  in  a  proper  oonditlon.  lV>omey  v.  Dono- 
van, 158  Mass.  232. 

It  is  negligence  which  will  tender  the  ship  liable, 
to  leave  a  chain-locker  hat  oh  open  and  ungarded 
after  the  oflBoers  of  the  vessel  have  notified  the 
stevedore  that  the  vessel  is  ready  for  the  stowage 
of  tho  cargo.   The  Helios,  12  Fed.  Bep.  782. 

A  vessel  is  liable  for  injuries  of  the  employ^  of  a 
stevedore,  if  he  falls  through  a  trimming  hole  in 
an  unlighted  portion  of  the  vessel  where  he  might 
be  expected  to  go  fn  the  course  of  his  employment, 
ft  befog  the  ship's  duty  to  keep  such  holes  dosed 
during  the  time  of  loading,  when  if  open  they 
would  be  likely  to  cause  injury  to  employ^  of  the 
stevedore.  The  Protos,  48  Fed.  Bep.  019. 
26  L.  R.  A. 


I  If  the  work  upon  which  the  contractor  is  engaged 
'  is  for  the  benefit  of  the  ship  and  cannot  be  done 
jelsewheretban  on  the  ship,  the  ship  owes  the  duty 
of  seeing  that  dunnage  is  stowed  securely  so  that 
I  it  will  not  fall  by  its  own  weight  and  injure  persons 
I  who  are  likely  to  be  beneath  it.  Gerrlty  v.  The 
Kate  Cann,  2  Fed.  Bep.  241. 

j  An  open  hatchway  in  a  vessel  is  not  a  defect  nor 
is  it  made  such  by  the  fact  that  a  grating  is  inse- 
curely placed  over  iu  Dwyer  v.  National  88.  Co. 
17Blatcbf.472. 

But  in  The  Yozf ord,  88  Fed.  Bep.  S31,  the  vesEel 
was  held  Uable  for  the  unsafe  condition  of  the 
hatch  but  it  does  not  appear  what  relation  the  in- 
jured person  bore  to  the  ship  except  that  he  was 
assisting  in  the  work  of  unloading. 

If,  however,  the  doing  of  the  work  on  the  own- 
er's premises  Is  not  for  his  benefit  but  for  that  of 
the  contractor,  the  latter  must  assume  responsibil- 
ity for  the  safety  of  the  working  place. 

Thus  if  a  shipper  of  grain  contracts  to  deliver  ft 
to  the  shfp  in  tags,  and  for  bis  accommodation  tha 
grain  Is  permitted  to  be  delivered  into  the  bags  on 
board  the  ship  from  a  steam  elevator,  after  which 
the  bags  are  to  be  sewed  up  by  his  employ^,  the 
ship  owners  owe  no  duty  to  one  who  goes  to  the 
ship  to  sew  the  bags,  which  will  render  him  liable 
for  injuries  received  by  him  from  falling  througii 

an  unsafe  hatchway.   The  Germania,  0  fien«  868L 

• 
Appliainees, 

Where  a  dock  owner  put  up  a  staging  outside  his 
dock  under  a  contract  with  the  ship  owner  for  tbe 
purpose  of  repairing  the  ship,  and  the  em  ploy  6  of 
a  painter  was  injured  while  using  the  staging  for 
tbe  prosecution  of  the  work,  the  dock  owner  was 
held  liable  for  the  injury.  Heaven  v.  Pender,  L. 
B.nQ.  aDiv.603,52L.  J.  Q.  B.  702,  49  L.  T.  N.  8. 
857, 47  J.  P.  708. 

If  the  owner  furnishes  a  staging  for  tbe  con- 
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811;  Wright  v  JVho  York  Cent,  R.  Co.  25  N. 
Y.  566;  iiailau  v.  Chicago,  M,  A  8t,  P.  R.  Co. 
54  Wis.  257, 41  Am.  Bep.  81;  Bobbs  ▼.  Stauer, 
62  Wis.  108. 

Tbe  bad  plank  could  have  been  discovered 
by  mere  iDspectioD. 

Ad  employe  who  has  knowledge  of  de- 
fects in  machinery  or  appliances  at^ut  which 
he  is  employed,  or  might  know  them  by  tbe 
exercise  of  reasonable  care,  cannot  maintain 
an  action  for  injuries  resulting  therefrom  if  he 
continues  in  the  employment  without  object- 
ing. And  the  plaintiff  in  such  case  ought  to 
negative  any  knowledge  upon  his  part  or 
reasonable  means  of  knowledge. 

Smith  V.  Potter,  46  Mich.  258;  l^aylor  v. 
Cliicago  A  N,  W,  R,  Co.  63  Wis.  661;  Hobb9  v. 
Stauer,  tupra;  Ooltz  v.  Milwaukee,  L,  8,  dt  W, 
R.  Co.  76  Wis.  186;  Behm  v.  Armour,  58  Wis. 
1;  Peffer  v.  Cutler,  83  Wis.  281;  Haley  v. 
Jump  Rirer  Lumber  Co.  81  Wis.  412;  Crown 
V.  Orr,  140  N.  Y.  450;  Teras  <fc  P.  R.  Co. 
V.  Rogers,  57  Fed.  Rep.  878;  Coioan  v.  Chicago, 
M.  A  St.  P.  R.  Co.  80  Wis.  284. 

The  damages  awarded  to  the  plaintiff  ve 
excefwi  ve. 

Tiflfany.  Death  by  Wrongful  Act,  §§  156, 
194:  Mason  v.  Whiibeck  Co.  85  Wis.  164:  Pot- 
ter V.  Chicago  A  N.  W.  R,  Co.  21  Wis.  872,  94 
Am.  Dec.  548;  Whitford  v.  Panama  R.  Co.  28 
N.  Y.  465;  Hutehine  v.  St.  Paul,  M.  A  M.  R. 
Co.  44  ]^linn.  5;  Potter  v.  Chicago  AN.  W.  R. 
Co.  22  Wis.  615;  CaateUo  ▼.  Landwehr,  28  Wis. 
522;  Ewen  v.  Chicago  A  N.  W.  R.  Co.  38  Wis. 
613;  I/oppe  v.  Chicago,  M.  A.  8t.  P.  R.  Co.  61 
Wis.  857;  Johnson  v.  Chicago  AN.W.  R.  Oo. 


64  Wis.  425;  Schrier  r.  Milwaukes,  L.&AW. 
R.  Co.  65  Wis.  457;  Mulcaims  v.  JanesviUe,, 
67  Wis.  24;  Annas  v.  MilvMukee  A  N.  R.  Co. 
Id.  46.  57  Am.  Rep.  88,  58  Am.  Rep.  848; 
Kaspari  v.  Marsh,  74  Wis.  562:  Tuteur  v. 
CJiicago  A  N.  W.  R.  Co.  71  Wis.  505. 

If  the  original  negligence  becomes  iojnrioa* 
only  through  some  distinct  neglect  of  another, 
the  last  negligence  is  the  proximate  cause.  The 
breaking  of  the  causal  connection  relieves  the 
first  wrongdoer. 

Moon  V.  Northern  Pac  R.  Oo.  46  Minn.  106; 
1  Shearm.  &  Redf.  Neg.  §  26;  Wharl.  Neg. 
§  438;  Cooley,  Torts,  pp.  70.  71. 

The  neglect  of  the  important  duty  of  inspec- 
tion by  the  extinguisher  company  caused  the 
death  of  the  deceased. 

Ardesco  Oil  Co.  v.  Oilson,  68  Pa.  150;  Painter 
V.  Pittsburgh,  46  Pa.  213;  Godley  v.  Hagerty, 
20  Pa.  387,  59  Am.  Dec.  781;  BaUey,  LiabUity, 
p.  97,  note. 

Messrs.  Crownharty  Owen  A  Foley*  for 
respondent: 

If  Thorn pkins  was  in  pursuit  of  a  matter  of 
common  interest  to  both  himself  and  appellant, 
or  if  the  presence  of  deceased  upon  the  staging 
had  a  necessarv  or  proper  connection  with  any- 
business  he  had  of  a  common  interest  to  himself 
and  appellant,  then  there  was  an  implied  invi- 
tation by  appellant  to  deceased  to  go  upon  tbe 
stadng  for  that  purpose. 

Doud  V.  Chicago,  M.  A  8i.  P.  R.  Oo.  20  L. 
R.  A.  527,  84  Wis.  118;  Mulch^  v.  Methodist 
Reliqious  Sac.  125  Mass.  487;  CaMU  t.  Layton, 

57  Wis.  618, 46  Am.  Rep. 46;  Powersr.  Barlow, 

58  Mich.  507,  51  Am.  Rep.  154;  16  Am.  A  £ng. 


craotor's  employte  to  work  upon.  It  wlU  be  liable  to 
one  of  the  latter  who  la  injured  by  the  daugeroos 
ooodltlODor  tbe  staflrlQfir  which  is  not  apparent  to 
tbe  Injured  person  and  which  Is  caused  by  neffU- 
genae  In  Its  oonatructton.  Mulchey  v.  Methodist 
KeliffiouB  Soc.  125  Mass.  487. 

If  the  owner  undertakes  to  construct  a  scaifold 
he  owes  to  the  contractor's  servants  the  duty  to 
use  proper  diligence  to  have  it  safe.  Oouirhtry  v. 
Globe  Woolen  Co.  66  N.  7. 124. 16  Am.  Bep.  887. 

in  Lyons  v.  Knowles  (CaL)  April  11, 1893,  in  which 
tbe  accident  was  caused  by  the  breakingr  of  a  hook 
used  for  bolsttnff  stone,  tbe  court,  for  the  purr>ose 
of  deciding  that  the  evidence  did  not  show  negli- 
gence in  the  defendant,  assumed  that  defendant 
would  have  been  liable  to  the  plaintiff,  an  employ^ 
of  an  Independent  contractor,  in  case  th^re  had 
been  negligence. 

The  diligence  requited  of  the  owner  Is  that  ordi- 
nary diligence  which  a  prudent  man  is  bound  to 
exercise  In  conducting  his  own  business,  and  there- 
fore there  Is  no  liability  for  injuries  caused  by  the 
breaking  of  a  hook  because  of  a  latent  defect  ooo- 
slsting  of  a  flaw  which  would  probably  have  eluded 
a  close  scrutiny.   The  Benbrack,  88  Fed.  Bep.  687. 

A  vessel  is  bound  to  furnish  rigging  and  appli- 
ances reasonably  safe  for  the  use  of  those  employed 
In  receiving  or  discharging  her  cargo,  and  an  ao- 
tloa  will  Ue  for  damages  in  case  of  injury  from  a 
defect  which  a  careful  examination  at  the  time 
would  have  detected.  Steel  v.  McNeil,  00  Fed.  Bep. 
105. 

In  a  case  in  which  the  servant  of  a  stevedore  was 
injured  by  reason  of  defects  in  appliances  fur- 
nished by  the  ship,  the  court  said  tbe  injured  per- 
son was  performing  a  duty  in  wbloh  thesblp  owner 
had  an  Interest  and  which  he  contemplated  would 
be  performed  by  the  use  of  appliances  which  he 
had  agreed  to  fumisli.   He  was  under  the  same 
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obligation  to  the  Injured  person  not  to  eziKne  him 
to  unnecessary  danger,  that  be  was  under  to  tbe 
servant's  employer.  Ttie  Bheola,  10  Fed.  Bep. 
086. 

The  ship  is  liable  for  injuries  caused  by  furnish- 
ing appliances  known  to  be  defective.  The  Osro- 
lina,  80  Fed.  Bep.  190, 82  Fed.  Bep.  112. 

When  a  stevedore  has  full  charge  of  the  loading 
or  unloading  of  a  vessel,  and  one  of  his  gang  suf- 
fers injuries  by  reason  of  a  defective  tackle  fur- 
nished by  the  vessel,  she  is  responsible  if  there  i» 
absence  of  due  care  upon  tbe  part  of  her  master  in 
furnishing  tbe  tackle  or  in  maintaining  It  in  a  safe 
condition;  that  is  if  he  knew  or  if  the  circumstances 
were  such  as  to  put  him  on  the  inquiry  so  that  he 
oould  know  that  tackle  was  notsaf e.  The  PboBnix, 
84  Fed.  Bep.  760. 

A  ship  is  bound  to  furnish  for  the  use  of  em- 
ployes of  a  stevedore  tackle  which  is  reasonably 
safe.   The  Para,  56  Fed.  Bep.  24L 

But  the  ship  owner  is  not  liable  if  the  applianoes 
furnished  are  apparently  sufflcient.  Biley  v.  State 
Line  8S.  Co.  20  La.  Ann.  701, 20  Am.  Bep.  248. 

The  ship  is  not  liable  for  injury  caused  by  a  latent 
defect  not  discoverable  by  any  ordinary  care  or 
diligence.  The  liability  is  only  for  the  exercise  of 
"^due  dlllgenoe.**   The  Concord,  68  Fed.  Bep.  012. 

Tbe  ship  is  not  liable  for  injuries  caused  by  the 
parting  of  the  tackle  if  it  furnished  so  far  as  fore- 
sight and  inspection  oould  determine  a  good,sound, 
suitable  rope  for  the  purpose.  Tbe  Dago,  31  Fed. 
Bep.  574. 

Tbe  ship  owes  the  duty  to  have  ladders  nfe 
which  are  necessary  for  tbe  use  of  one  who  oon> 
tracts  to  clean  Its  boilers.  Tbe  Oyprus,  66  Vsd. 
Bep.  882. 

A  ladder  f  umlshintr  a  means  of  access  to  the  hoM 
Is  one  of  the  things  which  it  is  the  duty  of  tbe  ship 
to  provide  for  the  stevedore,  and  If  an  uiMafk  one 
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Eocydop.  Law,  pp.  418,  414;  Eayet  t.  PhiU 
adelphia  d  R.  Coal  d  Iron  Co,  150  Mass.  457; 
BennettY,  LouiniUe  dk  JS,  R.  Co.  102  CJ.  8.  580, 
26  L.  ed.  286;  Heaioen  t.  Pender.  L.  R.  11  Q.  B. 
Div.  503. 

The  staging  was  eminently  dangerous  to 
human  life,  and  defendant  is  Hable  to  any 
person  who*  in  the  discbarge  of  his  duty,  u 
mjured  by  its  use,  if  the  dan^rous  character 
couid  not  be  discovered  by  ordinary  inspection. 
This  liability  rests  on  the  duty  that  the  law 
imposes  upon  every  one  lo  avoid  acts  in  their 
nature  dangerous  to  the  lives  of  others. 

De^in  v.  8tnith,  89  N.  Y.  470,  42  Am.  Rep. 
811;  Hayes  v.  Phtladetphia  db  R.  Coal  db  Jron 
Co,  and  Bennett  v.  LouiemUe  d  N.  B,  Co,  su- 
pra; Etansnlle  d  T.  B,  R.  Co,  v.  Oriffln,  100 
Ind.  221, 50  Am  Rep.  788;  Campbell  v.  Portland 
Sugar  Co,  62  Me.  553,  16  Am.  Rep.  JSOS;  Smfni/ 
▼.  Old  Colony  A  If.  R.  Co,  10  Alien,  868,  87 
Am.  Dec.  644,  and  note;  Coxightry  v.  Globe 
WooUn  Co.  56  N.  Y.  124,  15  Am.  Rep.  887; 
Thamae  v.  WineJitster,  6  N.  Y.  8»7,  67  Am. 
Dec.  461,  and  note;  Manning  v.  Hogan,  78  N. 
Y.  615;  The  Rheola,  19  Fed.  Rep.  926,  approv- 
ed in  The  William  F.  Babcock,  31  Fed.  Rep. 
419;  Oerrity  v.  The  Kate  Cann,  2  Fed.  Rep. 
241;  Wellington  v.  Downer  Kerosene  Oil  Co.  lOi 
Mass.  64;  Ilorton  v.  ISeuxHl,  106  Mass.  143,  8 
Am.  Rep.  298;  Leehman  v.  Hooper,  52  N.  J. 
L.  253;  Van  Winkle  v.  American  bteam  Boiler 
Ins.  Co.  52  N.  J.  L.  240. 

Tbe  maker  or  builder  of  an  article  or  struct- 
ure for  another  party,  under  a  contract  with 
him,  or  one  who  sells  an  article  of  bis  own 
manufacture,  is  liable  to  an  action  by  a  third 


party,  who  uses  the  same  with  tbe  consent  of 
the  owner  or  purciiaser,  for  injuries  resulting 
from  a  defect  therein  caused  by  nc^ligcDce. 

Schubert  v.  J,  R.  Clark  Co.  15  L.  K.  A.  818, 
49  Minn.  831:  comments  on  above  case,  36* 
Cent.  L.  J.  Itt9,  and  see  note.  85  Cent.  L.  J.  p. 
112. 

If  the  damage  has  resulted  from  the  concur- 
rent wrongful  actA  or  neglects  of  two  persons, 
it  is  no  defense  to  an  action  brought  agaiast 
either  that  tbe  wrongful  act  or  negligence  of 
the  other  contributed  to  the  iojury. 

Cooley,  Torts,  p.  78:  Buswell,  Personal  In- 
juries, p.  30;  Stetler  v.  Chicago  db  S.  W.  R.  Co, 
46  Wis.  497;  PaptDorih  v.  Milieaukee,  64  Wis. 
a^9;  Cray  ▼.  Boston  Oa$  Light  Co.  114  Moss. 
149,  .19  Am.  Rep.  324. 

So  long  as  it  affirmatively  appears  that  the 
mischief  is  attributable  to  tbe  negligence,  as  a 
result  which  might  reasonably  have  been  fore- 
seen as  probable,  tbe  liability  attaches. 

Coolev,  Torts,  p.  76;  Buswell,  Personal  In- 
juries. fe"§  97-100;  Kellogg  v.  Chicago  db  N.  W, 
H.  Co.  26  Wis.  2:i3,  7  Am.  Rep.  69;  Atkins^ 
Y,  Goodrich  Transp.  Co.  60  Wis.  141.  60  Am. 
Rep.  852;  McPonald  v.  Bnelling,  14  Allen,  290 
92  Am.  Dec.  76d. 

And  tbe  law  should  relax  none  of  its  strict- 
ness in  favor  of  him  who  by  his  rashness  or 
negligence  has  placed  an  innocent  person  in 
peril. 

Leehman  ▼.  Hooper,  52  N.  J.  L  258;  Van 
Winkle  v.  American  Steam  Boiler  Ins.  Co,  Id. 
240. 

The  damages  must  depend  very  much  upon- 
the  good  sense  and  sound  judgment  of  the  jury 


is  f umlebed,  the  ship  will  be  liable  for  tbe  reault- 
Infr  damage.    The  Truro.  31  Fed.  Rep.  168. 

Td  The  Serapis,  49  Fed.  Rep.  883,  the  rule  that  the 
employer  is  t>ound  to  see  thacmachiuery  furnished 
is  reasonably  safe  and  suitable  for  the  purpose  for 
wb4ch  Ibe  employe  is  expected  to  use  it  is  applied 
to  the  case  of  an  Injury  to  a  servant  of  a  steve- 
dore. 

There  are  a  few  cases,  however,  whioh  have  not 
recosrnized  this  liability  or  if  they  have  reooffnlzod 
they  have  not  gone  to  the  extent  shown  above. 

Thus  in  one  case  it  was  held  that  a  ship  is  not 
Uable  for  breach  of  contract  to  the  em  ploy  6  of  a 
stevedore,  who  is  injured  by  the  breakinflr  of  an 
unsafe  span  rope  put  up  by  the  master  of  the  ship 
for  the  use  of  the  stevedore  in  unloading  since  there 
is  no  privity  of  contract  between  thesbip  and  such 
employ^  nor  is  there  a  liability  in  delieU)  for  in- 
Jury  to  the  person  bearing  off  the  rope  attached  to 
the  span  rope  to  prevent  the  goods  catcbinir  on  the 
hatch,  since  iojufy  to  such  person  would  not  neces- 
■uily  follow  from  the  breaking  of  the  span  rope 
and  the  master  of  tbe  ship  could  not  l>e  held  to 
have  put  up  the  rope  with  the  reasonable  expecta- 
tion that  such  result  would  follow  if  it  broke.  The 
Aaleaund,  9  Ben.2U3. 

So  in  The  Mary  Stewart,  6  Hughes,  C  0. 814,  relief 
lo  the  injured  person  was  refused  on  the  ground 
that  where  a  person  is'  delinquent  in  a  duty  im- 
posed by  contract  no  one  but  a  party  to  the  con- 
tract can  maintain  an  action,  since  it  is  only  where  a 
party  neglects  a  duty  imposed  by  law,  in  other 
words  a  duty  to  the  pubilc,  that  an  action  will  lie 
on  tbe  part  of  one  injured  thereby  irrespective  of 
privity,  and  that  the  furnishing  of  appliances  for 
unloading  a  vessel  was  not  a  duty  imposed  by  law. 

In  another  case  it  was  held  that  tbe  owner  of  the 
defective  or  dangerous  article,  by  reason  of  the 
defect  in  which  injury  Is  done  to  not  liable  unless 
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the  defective  thing  is  imminently  dangerous.  The 
Rheola.  7  Fed.  Rep.  781. 

Id  0*DonneU  v.  Maine  Gent  R.  Oa  (Me.)  26  L.  R. 
A.  666,  the  master  was  held  liable  for  injuries' 
caused  by  defective  appliances  to  tbe  employe  of  a 
contractor  who  attempted  to  assist  tbe  master^s 
servants  in  unloading  dirt,  whioh  the  contractor 
was  to  take  away. 

But  the  decision  fn  that  case  was  more  In  line 
with  those  holding  the  owner  liable  to  a  volunteer 
assisting  the  owner^s  servants  for  the  purpose  of 
furthering  his  own  purpo6es.  Upon  that  question, 
see  note  to  Evarts  v.  St.  Paul,  M.  ik  M.  R.  Go.  (Minn.>- 
22L.R.A.66a.  

SsroontSi 

Some  o^  the  courts  have  applied  the  above  prin- 
ciples to  cases  in  which  the  injury  was  caused  by  th& 
owner*s  servants. 

In  Burke  v.  Norwich  ft  W.  R.  Ck>.,  84  Conn.  474. 
where  a  person  engaged  in  unloading  coal  from  a 
ship  into  cars  was  killed  by  the  negligence  of  em- 
ployes of  the  railroad  company,  tbe  court  held  that 
he  could  recover  if  he  was  the  employ 6  of  an  inde- 
pendent contiactor  but  not  if  he  was  an  employ  & 
of  the  railroad  company. 

If  tbe  owner  furnishes  a  person  to  move  an  ele- 
vator which  is  being  used  as  a  scaffold  by  tbe  con- 
tractor's employ^,  be  is  liable  for  injuries  to  such 
employes  caused  by  tbe  elevator  man*s  negligenoe, 
Higglns  V.  Western  Union  Teleg.  Ck).  8  Misc.  438. 

The  ship  owner  will  be  liable  to  tbe  employ^  of 
the  stevedore  for  injuries  caused  by  the  neglifrence 
of  his  own  servants  in  working  the  machinery. 
Union  &  S.  Co.  v.  Claridge  [1894]  A.  C.  186. 

In  Toung  v.  New  York  Cent  R.  Co..  80  Barb.  229,. 
it  is  said  that  a  railroad  company  owes  to  employ^ 
of  a  contractor  engaged  in  repairing  one  of  its 
bridges  the  duty  to  observe  due  care  and  oautlou 
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upon  all  the  facts  and  circumstances  of  the 
particular  case. 

Emn  V.  Chicago  db  N,  W,  B,  Co.  88  Wis. 
«15;  Brown  v.  Chicago,  R,  L  A  P.  R.  Co.  G4 
Iowa,  652;  Johnson  v.  ifinouri  Pae.  R,  Co.  18 
I^eb.  699;  Whedan  v.  Chicago,  M.  &  St,  P,  R, 
Oo.  85  Iowa,  167. 

The  amount  of  the  verdict  is  fully  sustained 
\>y  the  evidence  and  the  following  uuthorities: 

Potter  V.  Chicago  A  N,  H^.  H,  Co,  21  Wis. 
:878,  94  Am.  Dec.  648,  22  Wis.  615;  CaxteOo  v. 
Laudwehr^  28  Wis.  522;  Ewen  v.  Chicago  A  N, 
W.  R,  Co.  supra;  Boppe  v.  Chicago,  M.  A  St, 
P,  R,  Co,  6l  Wis.  357;  Johnson  v.  Chicago  A 
iV.  W.  R,  Co,  64  Wis.  425;  Lawson  v,  Chicago, 
St.  P.  M,  A  0.  R.  Co,  Id.  447,  54  Am.  Rep. 
•634;  Schner  v.  Milwaukee.  L.  8.  A  W.  B.  Co. 
-65  Wis. 457;  Mulcairns  v.  JanesoilU,  67  Wis.  24; 
Annas  V,  Milwaukee  AN.R,  Co.  Id.  46,  57  Am. 
Rep.  38,  58  Am.  Rep.  848;  Kaspari  v.  Marsh, 
74  Wis.  682;  McKeigue  v.  Janesmlle,  68  Wis. 
-60;  Wiltse  v.  Tilden,  Tl  Wis.  152;  Tuteur  v. 
CJUcago  A  N.  W,  R.  Co.  Id.  505;  Farher  v.  T, 
B.  Scott  Lumber  Co,  86  Wis.  226;  Minois  Cent, 
R.  Co.  Y.  Barron,  72  U.  S.  6  Wall.  90.  18  L. 
-ed.  591;  Bierhauer  v,  Iifew  York  Cent,  A  H,  R. 
R.  Co,  77  N.  Y.  688;  Ertoin  v.  Neveraink  8.  B, 
Oo,  28  Hun,  6781 

Orion*  OK  J,,  delivered  the  opinion  of 
the  court  ; 

This  action  is  brought  by  the  administrator 
•of  the  estate  of  Benjamin  Thomplcins,  de- 
based, who  was  killed  through  the  negli- 
gence of  the  defendant  company,  to  recover 
-damages  for  the  benefit  of  his  father  and 
mother,  who  were  dependent  upon  the  de* 
•ceased  for  their  suppoit.  The  aeceased  was 
thirty-one  years  of  age  and  unmarried,  and 
his  father  and  mother  were  about  of  the  age 
-of  fifty-five  years.    The  defendant  was  en- 


gaged in  building  an  elevator  for  grain,  in 
the  city  of  Superior,  Wis.,  and  contracted 
with  the  General  Fire  Extinguishing  Com- 
pany to  construct,  fit,  and  place  therein  cer- 
tain fire  extinguishing  apparatus  and  appli- 
ances, and  the  defendant  was  to  furnish  the 
staging  that  the  men  emploved-by  the  Gen- 
eral Fire  Extinguishing  Company  might 
need  in  performing  said  work.  Said  com- 
pany needed  a  staging  or  a  plank  walk  of  a 
single  plank,  about  16  feet  long,  12  or  14 
inches  wide,  and  2  inches  thick,  thrown 
across  the  bins  about  70  feet  from  the  bottom, 
or  above  the  floor,  on  which  the  employ^  of 
said  company  might  stand  or  walk  across, 
back  and  forth,  while  prosecuting  said  work. 
The  defendant  contracted  and  undertook  to 
make  and  furnish  such  staging  or  walk  across 
one  of  said  bins,  stronglv  fastened  at  each 
end  on  cleats  on  the  sides  of  the  bin,  on 
which  the  deceased  and  other  employes  of 
said  company  could  safely  stand  or  walk 
while  engaged  in  said  work.  This  particu- 
lar plank  had  a  large  knot  extending  nearly 
across  it,  about  6  feet  from  one  end.  In 
prosecuting  his  work,  it  was  necessary  for 
the  deceased  to  walk  across  said  plank ;  and 
on  the  10th  day  of  August,  1893,  while  he 
was  attempting  to  walk  across  the  same,  the 
said  plank  broKe  at  said  knot,  and  precipi- 
tated him  to  the  lower  floor  of  the  bin,  and 
killed  him  instantly.  It  was  so  dark  in  the 
bin  at  the  time  that  the  deceased  could  not 
have  seen  such  defect  Id  the  plank,  and  had 
no  notice  or  warning  of  its  defective  and 
dangerous  character  or  condition.  Many  of 
the  planks  used  in  similar  staging  in  the 
bins  of  the  elevator  had  been  inspected  and 
tested,  but  this  plank  had  not  been  inspected 
or  tested  before  it  was  used  in  this  way. 
The  learned  counsel  of  the  appellant  say  in 


iD  runnlDff  their  trains  so  as  not  heedlessly  to  place  ' 
'■uch  employ^B  In  peril. 

In  a  oaae  where  a  master  of  a  ship  had  employed 
■a  contractor  to  clean  the  inside  of  a  boiler,  the 
court  said,  havlngr  employed  him  to  work  inside  of 
the  boiler,  he  owed  them  an  active  duty  to  see  that 
they  were  not  exposed  to  any  unnecessary  hazard 
while  there.  And  the  ship  was  held  liable  for  inju- 
ries caused  by  the  engineer  turninsr  scalding  water 
into  the  boiler  and  injuring  one  of  the  contractor^ 
men.    Keiley  v.  The  AUianca,  44  Fed.  Kep.  97. 

But  in  Ewan  v,  Llppincott,  47  N,  J.  L.  193,  64  Am. 
Kep.  148,  the  employes  of  a  machinist  who  had  con- 
Iracted  to  repair  certain  machinery  in  defendant's 
mill  were  held  to  be  fellow  servants  with  operators 
^f  the  mill  and  consequently  that  defendant  was 
•not  liable  for  injuries  resulting  from  defects  caused 
by  the  negligence  of  the  operatives. 

Owner  aibsoHned, 

The  circumstances  may  be  such  that  the  con- 
-tractor  will  be  held  to  be  responsible  for  the  safety 
of  the  premises  and  appliances.  In  which  case  the 
owner  will  be  absolved  from  liability. 

Thus  if  the  contractor  undertakes  to  furnish  the 
•scaffold  his  employes  cannot  hold  the  owner  liable 
in  case  of  injury  from  a  defect  in  it.  Larock  v. 
OfrdensburK  &  L.  C.  R.  Co.  26  Hun,  882. 

If  the  contractor  undertakes  to  construct  the 
appliances  to  be  used  in  making  the  repairs  the 
ownt^r  is  not  liable.  Barrett  v.  Singer  Mfg.  Go.  1 
Sweeny,  646. 

If  the  contractor  has  assumed  the  whole  super- 
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vision  of  the  work,  the  owner  cannot  be  held  liable 
for  injuries  caused  by  the  contractor's  negligenoa. 
Gallagher  v.  Southwestern  Bzpoaitlon  Aeso.  28  La. 
Ann.  948. 

If  a  mine  is  safe  when  a  contract  is  made  to  have 
the  ore  taken  out  at  a  ton  rate  and  the  contract 
provides  that  the  contractor  should  be  responsible 
for  keeping  the  mine  safe,  the  owners  cannot  be 
held  liable  for  injuries  resulting  by  the  mine  sub- 
sequently becoming  unsafe.  Samuelson  v.  Gleve* 
land  Iron  Mln.  Go.  40  Mich.  164, 48  Am.  Rep.  4(i6.    * 

If  the  appliance  is  sufficient  at  the  time  that  it  Is 
furnished  and  the  contractor's  agreement  requires 
him  to  inspect  it  and  keep  it  in  repair,  the  owner 
Is  not  liable  for  his  neglect  to  do  so.  King  v.  New 
York  Gent.  *  H.  B.  £L  Go.  66  N.  Y.  lffl«  »  Am. 
Rep.  87. 

The  owner  is  not  liable  for  injuries  oaased  by  a 
poisonous  substance  used  by  the  contractor  in  the 
course  of  the  work  which  his  contract  did  not  re- 
quire him  to  use.  West  v.  St.  Louis,  V.  ft  T.  H.  B. 
Go.  68  HL  546.  In  that  case  the  court  makee  a  dis* 
tinctlon.  as  far  as  a  corporation  is  concerned,  be- 
tween acts  done  under  its  charter  provisions  and 
others,  holding  that  In  case  the  act  Is  done  under 
its  charter,  it  Is  ItaUe  for  the  act,  although  done 
by  an  independent  contractor. 

So  where  a  contractor  employs  a  sub-oontiaotor 
to  do  a  certain  part  of  the  work,  he  Is  bound  to  do 
his  own  work  so  as  not  to  make  It  unsafe  for  the 
employes  of  the  sub-oontraotor*  Johnston  t.  Ott 
Bros.  166  Pa.  U.  H.  P.  F. 
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^eir  brief :     **  By  some  means,  a  plank  with 
^  bad  knot,  whicii  could  readily  be  detected 
t>y  the  eyesight,  was  put  into  the  staging  by 
«ome  employe  of  the  appellant,  it  is  sup- 
posed. "    And  again  they  say  :    *^  And  it  was 
▼erjr  dark  in  the  elevator  at  the  time  of  the 
^accident.     Could  not  see  anything  plainly, 
•only  the  outline  of  things  generally,  and 
•could  not  see  the  knot  in  the  plank  before 
referred   to  when  looking  down  upon  it." 
-James  Gunning,  a  witness  on  behalf  of  the 
plaintiff,  testified  that  ^'he  was  a  carpenter, 
^and  was  helping  the  defendant  put  in  these 
walks  and  staining.     Mr.  Clapp  was  his  fore- 
•man.     He  was  working  for  the  defendant. 
He  gave  him  directions  how  the  planks  were 
to  go  in  there.     Told  him  they  were  for  men 
to  walk  on  in  patting  up  the  pipes.     He  got 
<all  his  instructions  from  Mr.  Clapp.    There 
were  different  ones  worked  with  mm, — four 
Tight  along,  including  himself.    There  were 
two  fellows  that  worked  in  where  the  acci- 
-dent  happened.    He  thought  they  were  just 
-common  laboring  men.     He  does  not  know 
^who  put  in  the  particular  plank  in  question 
in   third   bin."    M.   D.   Clapp,  referred  to 
•above,  as  a  witness  on  behalf  of' the  defend- 
4uit,  testified  "  that  he  was  in  the  employ  of 
the  defendant  August  10,  1898,  at  Superior, 
Wisconsin,  on  general  elevator  work.    I  Wit- 
mess  examines  broken  plank]  and  swears  it 
was  never  tested.     He  instructed  those  com- 
«mon  street  laborers  to  make  this  test  of  the 
plank,  and  saw  two  thirds  of  them  tested,  at 
the   least   calculation.     The  broken  plank 
never  passed  the  test.     He  knew  to  put  in  a 
plank  like  that  meant  practically  to  murder 
^  man. "    The  testimony  very  clearly  shows 
that  the  fire  extinguishing  company  gave 
•direction  how  and  where  the  walks  and  stag- 
ing were  to  be  built,  but  bad  no  supervision 
-of  the  work  or  materials  used  in  their  con- 
struction.    The  defendant  company,  accord- 
ing to  their  contract,  undertook  to  furnish 
the  materials  and  construct  and  place  the 
walks  and  staging  in  a  safe  and  suitable  man- 
ner, for  the  use  of  the  deceased  and  other 
•employes  of  the  fire  extinguishing  company 
to  stand  on  and  to  walk  across  while  doing 
their  work. 

1.  On  the  question  of  the  liability  of  the 
defendant  to  the  plaintiff,  there  was  no  con- 
flict in  the  evidence.  It  was  all  one  way. 
To  say  the  least,  the  defendant  was  guilty 
-cf  the  want  of  ordinary  care  in  furnishing 
such  a  grossly  defective  plank  for  staging 
for  the  deceased  to  stand  and  walk  on  while 
doing  his  work.  The  circuit  court  was  there- 
fore Justified  in  instructing  the  jury  ''that 
the  defendant  here  is  responsible  in  this  case, 
as  a  matter  of  law,  unless  the  deceased  him- 
-eelf  is  chargeable  with  contributory  ncgli- 

f^ence."  The  first  position  taken 'by  the 
earned  counsel  of  the  appellant  in  their 
brief  is  that  the  appellant  owed  the  deceased 
no  legal  duty  arising  from  contract  or  other- 
wise. This  is  no  doubt  the  general  rule. 
^The  liability  of  the  builder  or  manufacturer 
for  such  a  defect  is  in  general  only  to  the 
person  with  whom  he  contracted. "  But  this 
•case  belongs  with  a  class  of  cases  that  can 
be  sustained  outside  of  this  general  princi- 
ple, and  may  rest  on  two  well-established 
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principles  of  law:  (1)  The  defendant,  in 
furnishing  this  staging  for  the  use  of  the 
employes  of  the  fire  extinguishing  company, 
on  which  they  might  stand  or  walk  in  doing 
their  work,  had,  in  effect,  invited  and  in- 
duced the  deceased  to  walk  on  it  while  do- 
ing his  work,  and  was  liable  to  him  if  he 
suffered  injury  from  its  defective  condition 
caused  by  negligence  in  its  construction. 
The  case  msy  rest  on  this  simple  implied 
invitation.  Oilbert  v.  Nagls.  118  Mass.  278; 
EUiott  V.  Pray,  10  Allen,  878,  87  Am.  Dec. 
658 ;  Pickard  v.  Smith,  10  C.  B.  N.  8.  470 ; 
Indermaur  v.  Dames,  L.  R.  1  C.  P.  274; 
Rolm£9  V.  North  Eastern  R,  Go.  L.  R.  4  Exch. 
264;  OoughtrvY.  Globe  Woolen  Go.  56  N.  Y. 
124,  16  Am.  Rep.  887 ;  Mulehey  v.  Methodist 
Religious  doc.  126  Mass.  487.  This  last  case 
is  closely  in  point.  The  Methodist  religious 
society  employed  Needham  to  paint  inside 
of  its  church  oullding,  and^  agreed  to  erect 
and  remove  the  staging  off  which  the  em* 
plovfis  of  Needham  could  stand  while  dolnj^ 
their  work.  The  plaintiff  was  one  of  Need- 
ham's  employes,  and,  while  standing  on  the 
staging  put  up  for  painting  the  ceiling  of 
the  church,  it  broke  from  under  him,  and  be 
fell  and  was  injured.  The  same  ground  was 
taken  in  that  case  as  in  this,— that  there  was 
no  privity  or  contract  relation  between  the 
plaintiff  and  the  society,  and  that  the  society 
owed  the  plaintiff  no  duty.  The  staging 
was  defectively  constructed,  through  the  neg- 
ligence of  the  society  and  its  servants.  The 
plaintiff  recovered,  and  in  the  supreme  Ju- 
dicial court  the  exceptions  were  overruled. 
The  case  rested  on  this  principle  of  implied 
invitation,— that  the  society  invited  and  inf- 
duoed  the  plaintiff  to  stand  upon  the  staging, 
to  his  injury,  occasioned  by  its  own  negll- 

Senoe.  (2)  Such  liability  may  rest  upon  Um 
uty  which  the  law  imposes  on  every  one 
to  avoid  acts  imminently  dangerous  to  the 
lives  of  others.  This  liability  to  third  par- 
ties is  held  to  exist  when  the  defect  is  sudi 
as  to  render  the  construction  in  itself  im- 
minently dangerous,  and  serious  injury  to 
any  person  using  it  is  a  natural  and  probable 
consequence  of  its  use.  This  principle  is 
illustrated  in  Devlin  v.  BnitK  89  N.  T.  470, 
42  Am.  Rep.  811.  The  supervisors  of  Kings 
county  employed  Smith  to  paint  the  inside 
of  the  dome  of  the  court-house,  and  Stevenson 
was  employed  to  build  the  scaffold  by  in- 
dependent contract,  on  which  the  employes 
of  Smith  might  stand  while  painting  the 
dome.  Steveuson  was  an  experienced  scaffold 
builder,  and  Smith  was  not.  The  scaffold 
was  90  feet  in  height.  The  plaintiff.  Devlin, 
was  a  painter  in  the  employ  of  Smith. 
There  was  an  extremely  dangerous  defect  iik 
the  construction  of  the  scanold,  in  conse- 
quence of  which  the  plank  on  which  the 
plaintiff  was  sitting  gave  way,  and  precipi- 
tated the  plaintiff  to  the  floor  below,  and 
killed  him.  It  was  held  that  Stevenson  was 
liable  to  the  plaintiff,  on  proof  of  his  neg- 
ligence in  the  construction  of  the  scaffold. 
Rapallo,  (7. ,  said  in  his  opinion :  *^  A  stronger 
case  where  misfortune  to  third  persons,  not 
parties  to  the  contract,  would  be  a  natural 
and  necessary  conseauence  of  the  builder's 
negligence,  can  hardly  be  supposed ;  nor  is 
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it  easy  to  Imagine  a  more  apt  illustration  of 
a  case  where  such  negligence  would  be  an 
act  imminently  dangerous  to  human  life." 
We  may  be  allowed  to  say  that  the  present 
case  is  even  stronger  than  that  case,  in  the 
dangerous  character  of  the  defect,  and  in  the 
certain  fatality  that  was  the  natural  and  nec- 
essary consequence  of  it.  The  following 
cases  were  sustained  on  one  or  the  other  or 
both  of  these  principles,  where  there  was  no 
privity  or  contract  relation  between  the  par- 
ties: Eayei  v.  Philadelphia  &  R,  Coal  d: 
Iron  Co.  150  Mass.  457 :  Elliott  ▼.  Hall,  L. 
R.  15  Q.  B.  Div.  315 ;  Bennett  v.  Louisville 
A  N.  R.  Co.  102  U.  8.  577.  26  L.  ed.  235 ; 
New  Orleans,  M,  &  0,  R.  Co,  v.  Banning, 
82  U.  8.  15  Wall.  «49,  21  L.  ed.  220 ;  Cooley, 
Torts,  604-607;  Whart.  Neg.  §§  849-352; 
Q/tby  V.  HiU,  4  C.  B.  N.  8.  562 ;  Powers  v. 
Harlow,  53  Mich.  507,  51  Am.  Rep.  154. 
This  last  case  rests  somewhat  on  the  ground 
of  license,  and  yet  also  on  the  ground  of  in- 
vitation. Cooley,  Oh,  J,,  says  in  the  opin- 
ion: *'A  person  giving  such  license,  es- 
pecially when  he  gives  it  wholly  or  in  part 
for  his  own  interest,  as  was  the  case  here, 
and  thereby  invites  others  to  come  upon  his 
premises,  assumes  to  all  who  accept  the  in- 
vitation the  duty  to  warn  them  of  any  dan* 
ger  in  coming  which  he  knows  of  or  ought 
to  know  of,  and  of  which  they  are  unaware. " 
The  case  of  Heaven  v.  Pender,  h.  R.  11  Q. 
B.  Div.  508,  is  very  closely  in  point.  The 
defendant  was  the  owner  of  a  dry  dock  osed 
for  the  painting  and  repairing  of  veasels,  and 
he  contracted  with  the  owner  of  a  vessel  to 
use  the  dock  for  painting  it,  and  was  to  put 
up  and  supply  the  necessary  staging  for  that 
purpose.  The  owner  employed  a  master 
painter  to  do  the  painting.  The  plaintiff 
was  one  of  his  employes ;  and  while  paint- 
ing the  outside  of  the  vessel,  and  using  for 
that  purpose  the  staging  put  up  by  the  owner, 
the  staging  gave  way,  and  he  fell  and  was 
injured.  The  plaintiff  was  held  entitled  to 
recover.    The  case  rested  upon  both  priuci- 

f^les  of  implied  invitation  to  use  the  stag- 
ng,  and  on  the  dangerous  character  of  the 
construction,  which  was  liable  to  injure 
those  using  the  same,  through  the  negli- 
gence of  the  owner  who  put  it  up.  llie 
master  of- the  rolls  cites  the  following  cases 
as  sustaining  this  principle  of  implied  in- 
vitation :  Indermaur  v.  Dames,  supra;  Win- 
ierbottom  v.  Wright,  10  Mees.  &  W.  109 ; 
Langridge  v.  Levy,  2  Mees.  &  W.  519; 
Francis  v.  Cockrell,  L.  R.  5  Q,  B.  184.  501. 
Thomas  v.  Winchester,  6  N.  Y.  397,  57  Am. 
Dec.  455,  rests  on  the  principle  that  the  law 
imposes  the  duty  of  any  one  to  avoid  acts  in 
their  nature  dangerous  to  the  lives  of  others. 
Ooug?Ury  v.  OloSe  Woolen  Co,,  supra,  is  in 
point.    The  owners  employed  O.  &  M.   to 
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put  an  iron  cornice  on  their  mill,  and  agreed 
to  put  up  the  necessary  scaffolding  and  stag- 
ing on  which  they  could  do  the  work.     The 
deceased  was  a  workman  of  O.  &  M..  and, 
while  working  on  the  cornice,  the  scsaffold 
fell,  through  its  negl igent  construction.    Se» 
also,  Evanspille  &  T,  H,  R.  Go.  v.  OriMn, 
100  Ind.  221,  50  Am.  Rep.  788 ;  OampbeU  v. 
PoHland  Sugar  Co,  62  Me.  552,  16  Am.  Rep. 
508;  Van  Winkle  v.  A^nerican  Steam  Boiler 
Ins.  Co,  52  N.  J.  L.   240 ;  16  Am.  &  Eng. 
Encyclop.  Law,  pp.  418,  414,  and  other  cases- 
citea  in  the  brief  of  the  respondent.     I  have 
spent  much  time  on  this  question  of  the  de- 
fendant's liability  to  the  plaintiff,  for  it  i» 
about  the  only  question  in  the  case.     The 
negligence  of  the  defendant  in  using  and 
placing  this  plank,  so  obviously  and  dan- 
gerously defective  for  the  plaintiff  to  walk, 
on,  70  feet  above  the  floor,  is  beyond  ques- 
tion; and,  as  to  the  contributory  negligence 
of  the  deceased,  he  was  certainly  not  charge- 
able with  any  negligence  whatever  or  any 
want  of  ordinary  care  in  walking  on  tbie 
plank.     He  could  not  see  the  defect  in  the 
plank,  on  account  of  darkness.     The  servant 
of  the  defendant  who  put  that  plank  in  place 
might  have  expected  this  fatal  result  fron^ 
its  use.     M.  D.  Clapp,  a  witness  of  the  de- 
fendant, testified  that  he  was  the  foremaa 
who  employed  the  man  who  put  that  plank  in, 
and  "that  he  knew  to  put  in  a  plank  like 
that  meant  practically  to  murder  a  man.'' 

2.  The  definition  of  "negliecnce"  giveD- 
by  the  court  in  its  charge  to  the  jury  wa» 
correct  Duthie  v.  WaMum,  87  Wis.  281 ;. 
Seymar  t.  Lake,  66  Wia.  654 ;  MeCture  ▼. 
Sparta,  84  Wis.  257. 

8.  The  testimony  for  the  plaintiff  in  re- 
spect to  the  relations  of  the  deceased  to  hi» 
fattacfod  mother,  his  obligation  to  support 
tiMMl,  and  their  dependence  upon  him  for 
the  same,  does  not  api^ear  to  have  been  im- 

S roper.     Johnson  v.  Missouri  Pac.  R  Oo.  IB^ 
leh,  699 ;  Lowe  v.  Chicago  d  N,   W.  R  Co, 
(Iowa)  56  N.  W.  Rep.  519 ;  Ewen  v.  Chicago 
<Ss  N,  W,  R.  Oo,  88  Wis.  615 ;  Pbtt&r  v.  Chi- 
cago A  N.  W.  R,  Co.  22  Wis.  615. 

4.  The  damages,  reduced  by  the  court  to 
(4,000,  we  do  not  think  excessive.  Great 
reliance  ought  to  be  put  in  the  judgment  and 
discretion  of  the  trial  court,  specially  exer- 
cised in  redudriH  ^^^  amount  of  Uie  damages 
found  by  the  Jury. 

5.  This  is  so  plain  a  case  upon  the  evi- 
dence, we  do  not  think  it  was  necessary  for 
the  court  to  give  the  instructions  asked  by 
the  appellant,  or  to  give  any  further  instruc- 
tions than  were  given,  and  they  appear  to 
have  been  sufficient  and  correct. 

The  judgment  of  the  Circuit  Cottrt  is  ef- 
firmed. 
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1.  The  libelous  eharfteter  of  »  newspa- 
per pabllcatlOBy  stating  that  the  former 
manager  of  a  oorporatton,  who  strangely  dtoap- 
peared,  has  been  located  Hying  in  luxury  in  Oin- 
aUa,  Is  a  question  for  the  Jury. 

8.   The  eondltioii  In  life  and  station  in 

society  of  the  plaintiff  in  a  libelsuit  maybe 
shown  to  enhance  damages. 
8.  Chross  and  reeUess  neg'Ufipenee  and 

wanton  indifference  to  tiie  rights  of  the  persons 
libeled  may.  without  any  direct  intention  to  in- 
jure, constitute  such  malice  as  will  Justify  ex- 
emplary damages. 

4.  Failure  to  make  aajr  effnrt  to  weriiy 
the  accuracy  of  a  lib^ons  dispatch  be- 
fore printing  It  in  a  newspaper  may  be  found  by 
the  Jury  to  constitute  such  reckless  and  wanton 
disregard  of  the  rights  of  others  as  to  sustain  a 
▼erdiot  for  punitory  damages. 

6.  Allowing^  counsel  to  read  to  the  Jury 
the  opinion  of  a  Jod^  overruling  a  demur- 
rer in  the  case  in  which  he  unmistakably  indi- 
cates his  opinion  as  to  the  libelous  character  of 
language  on  which  the  Jury  must  decide  is  cause 
forieversaL 

(September  12, 1804.) 

ERROR  to  the  Circuit  Court  of  the  United 
States  for  the  Southern  District  of  New 
York  to  review  a  ludgmeot  in  f aTor  of  plain- 
tiff in  an  action  brought  to  recoyer  damages 
for  the  alleged  publication  of  a  libel.  JBswned. 

The  facts  are  stated  in  the  opinion. 

Before  Lacombe.  Circuit  Judge^  and  Wheeler 
and  Townsend.  District  Judges. 

Mr.  John  BL  Bowers  for  plaintiff  in  er- 
ror. 

Mr.  Horace  E.  Deminf*  for  defendant  in 
error: 

If  the  court  or  the  Judge  think  the  words 
are  capable  of  the  meaning  ascribed  to  them, 
however  improbable  it  may  appear  that  they 
were  in  fact  so  understood,  then  it  must  m 
left  to  the  jury  to  say  whether  such  is  or  is  not 
their  true  meaning. 

Odgers,  Libel  &  Slander.  101. 

Where  the  words  are  ambiguous,  the  com- 
plaint must  state  that  defendant  meant  to  be 
understood  as  charging  plaintiff  with  the 
crime  imputed,  and  whether  such  was  the  in- 
tention of  the  defendants,  is  a  question  of  fact 
to  be  determined  by  the  Jury. 

RundeU  v.  BuUer,  7  Barb.  260. 

Where  the  words  are  fairly  susceptible  of  a 
eonstruction  which  would  render  them  libel- 
ous, the  complaint  will  be  sustained  upon  de- 
murrer, although  the  words  may  sJso  be  inter- 
preted in  a  way  to  render  them  innocent. 

Wedey  ▼.  Bennett,  5  Abb.  Pr.  498,  6  Duer, 
668;  Patch  ▼.  Tribune  Auo,  88  Hun,  868. 


If  there  is  any  possible  doubt  as  to  the  mean- 
ing of  the  words  used,  and  tbey  are  capable  of 
any  meaning  which  is  libelous,  the  question  as 
to  the  sense  in  which  they  were  usea  is  for  the 
Jury. 

Newell,  Defamation,  p.  619:  Barnard  r. 
Press  Pub.  Co.  48  N.  Y.  8.  R.  507;  Woodruff 
Y.  Bradstreet  Co.  6  L.  R  A.  555,  116  N.  Y. 
217;  Lewis  ▼.  Chapman,  16  N.  Y.  869;  Sander- 
son v.  CaldtoeU,  45  N.  Y.  898.  6  Am.  Rep.  105; 
Patch  V.  Tribune  Aaso.  supra;  Hart  v.  WctU, 
L.  R  2  C.  P.  Div.  146;  Townshend,  Slander 
&  Libel,  §§284,  286;  Moffatt  ▼.  CafUdwell,_^ 
Hun,  26;  Wit 
151. 
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Under  the  most  favorable  interpretation 
which  can  be  given  to  the  words,  they  tend  to 
injure  the  plaintiff's  reputation  and  bring  hink 
into  disrepute,  and  hence  are  libelous. 

Com.  Y.  Clap,  4  Mass.  168,  8  Am.  Dec.  21 2t 
WhiU  v.  NiehoUs,  44  U.  8.  8  How.  266, 11  L. 
ed.  591;  Cooper  v.  QreeUy,  1  Denio,  847;  Hoarm 
T.  Saterloeke,  12  q.  B.  625. 

But  even  assiimmg  that  defendant's  excep- 
tion to  the  bringing  of  Judge  Wallace's  opin*- 
ion  to  the  attention  of  the  Jury  was  tecbnibally* 
correct,  it  was  one  of  those  trivial  technicalities- 
not  affectluff  the  merits,  which  is  not  regardedi 
by  an  appellate  court. 

Flonda  R.  Co.  ▼.  Smiih,  88  U.  S.  21  Walt 
255,  22  L.  ed.  518. 

In  actions  for  libel  luries  are  authorized  to* 
give  such  exemplary  dfamagcs  as  the  circum- 
stances require,  when  the  evidence  shows  tbati 
the  publication  was  *'  the  result  of  that  reckless 
indifference  to  the  rights  of  others  which  is 
equivalent  to  the  intentional  violation  of  them.'* 

Morning  Journal  Asso.  v  Rutherford,  16  L. 
R  A.  808.  1  U.  S.  App.  296. 51  Fed.  Rep.  518:. 
See  fdso  Smith  y.  Bun  Printing  dt  Pub.  Asso. 
55  Fed.  Rep.  240;  Cooper  v.  Sun  Printing  db 
Pub.  Asso.  57  Fed.  Rep.  666. 

Evidence  of  the  social  and  business  standi 
ing,  general  acquaintance  and  reputation  of 
the  defendant  in  error  bears  directly  upon  the 
question  of  damages,  and  has  always  been  ad^ 
mitted  in  actions  for  libel. 

TiUotson  V.  Cheetham,  8  Johns.  56,  8  Am. 
Dec.  459;  Townshend.  Libel  &  Slander,  §  890; 
Lamed  ▼.  Bufflngton,  6  Mass.  546,  8  Am.  Dec» 
185. 

• 

Lacombe*  Circuit  Judge,  delivered  the 
opinion  of  the  court : 

The  libel  complained  of  was  published 
under  the  following  circumstances:  One 
Tarbell  was  a  regular  correspondent  of  The 
World  newspaper  in  Cincinnati,  Ohio.  The 
rules  of  the  paper  required  him.  when  leav- 
ing his  locality  for  a  day  or  more,  to  have 
some  one  authorized  to  receive  dispatches  for 
him,  and  do  his  work.  It  was  left  to  him 
to  select  the  subordinate  or  substitute  thu^ 
employed.  Tarbell's  newspaper  work  hav- 
ing become  too  heavy  for  him  to  handle  by 
himself,  he  engaged  a  young  man  of  twenty. 


Hon.— On  the  subject  of  negUgenoe  or  reckless- 
nesB  hi  newspaper  libel,  see,  in  connection  with  the 
aoove  case.  Park  v.  Detroit  Free  Press  Ck>. 
(Mich.)  1  L.  B.  A.  SB9:  Allen  v.  Pioneer  Press  Ca 
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(Minn.)  8  L.  B.  A.  68S;  Moore  v.  Francis  (K.  Y.)  8  L. 
R  A.  214;  Burt  ▼.  Advertiser  Newspaper  Co.  (Mass^ 
18L.B.A.97. 
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named  Gosdorfer,  to  look  after  the  New  York 
World  correspondence,  instructinnc  him  to 
send  all  ''good  news"  to  that  paper.  On 
August  17,  1892,  the  Cincinnati  Evening 
Post,  a  reputable  paper,  published  in  that 
city,  contained  an  article  touchini]^  one  £van 
8mith.  Believing  that  the  substance  of  such 
article  would  be  acceptable  to  The  World,  Gos- 
dorfer  condensed  it  into  the  following  dis- 
patch, which,  on  the  same  day,  he  sent  over 
Tarbeirs  name  by  the  Postal  Telegraph  Com- 
pany. As  delivered  tu  the  telegraph  com> 
pany  at  its  Cincinnati  office,  it  read :  ^  The 
World,  New  York.  Two  o'ck.  .  .  . 
Evan  Smith,  who  was  confidential  man  for 
his  brother-in-law,  Alexander  McDonald,  the 
millionaire  Southern  Ohio  manager  of  the 
Standard  Oil  Co.  until  six  montlis  ago,  when 
he  strangely  disappeared,  has  been  located, 
livinff  in  luxurv  at  Bell  more,  a  town  near 
Windsor,  Canada.  McDonald  claims  that 
Smith's  accounts  are  straight,  but  that  he  is 
insane,  and  will  be  brought  to  a  sanitarium 
here.     D.  S.  Tarbell." 

To  facilitate  the  receipt  of  its  dispatches, 
the  plaintiff  in  error  had  an  arrangement 
with  the  telegraph  company  whereby  loops 
were  put  in  between  the  latter*8  main  office 
and 'The  World  office,  and,  instead  of  dis- 
patches from  other  cities  to  the  telegraph 
office  being  transmitted  by  messenger,  they 
were  switched  onto  these  loop  wires,  and 
came  direct  into  The  World  office,  where  the 
telegraph  company  had  employes  who  took 
down  the  messages,  which  were  then  de- 
livered to  boys,  who  carried  them  to  the 
teleeraph  desk,  whence  they  were  distributed 
to  the  telegraph  editors.  The  function  of 
the  telegraph  editor  is  to  read  over  carefully 
any  dispatch  received  by  him,  to  correct  the 
English,  to  eliminate  anything  which  he 
thinks  does  any  injustice  to  anybody  or  any- 
thing, or  which  causes  a  doubt  in  the  mind 
of  the  reader  as  to  the  accuracy  of  the  dis- 
patch, and  to  put  headlines  on.  Thereupon 
the  dispatch  is  sent  to  the  composing  room, 
and  in  due  course  is  printed  in  the  paper. 
The  **  publisher"  of  The  World  testified  that 
the  authorized  custom  In  its  office  is  that, 
unless  a  dispatch  from  a  distant  city  ^f&r  m 
raises  in  the  mind  of  the  telegraph  editor  a 
suspicion  of  its  accuracy,  then  he  cannot 
change  the  facts ;  and  it  is  optional  with  him 
then  to  Judge  of  the  importance  of  the  dis- 
patch, and  withhold  it  from  the  composing 
room  or  have  it  set  up."  Where  there  is 
nothing  on  the  face  of  the  dispatch  which 
raises  a  natural  doubt  as  to  its  accuracy,  it 
goes  to  the  composing  room,  with  its  state- 
ment of  facts  substantiallv  unchanged.  The 
dispatch  as  published  in  The  World  of  August 
18,  189®,  was  substantially  different  from  the 
one  sent  by  Gosdorfer.  It  reads  as  follows : 
''Cincinnati,  O.  August  17.  McDonald, 
Southern  Ohio  manager  of  the  Standard  Oil 
Company  until  six  months  ago,  when  he 
strangely  disappeared,  has  been  located  liv- 
ing in  luxury  at  Bellmore,  near  Windsor, 
Canada.  ** 

To  this  there  was  prefixed  the  head -line, 
"Missing  Millionaire  McDonald  Located." 
When  the  case  came  on  for  trial  the  dinpatch 
as  written  out  by  the  telegraph  employ #  in 
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The  World  office  could  not  be  found,  nor  was 
the  plaintiff  in  error  able  to  show  which  one 
of  its  ten  telegraph  editors  had  received  it. 
There  was  some  evidence  tending  to  show 
that,  as  thus  written  out,  it  was  phrased  as 
subsequently  published,  not  as  sent  from 
Cincinnati ;  and  it  was  the  theory  of  the  de- 
fense that,  there  being  nothing  on  its  face  to 
raise  a  suspicion  of  its  accuracy,  it  was  sent 
to  the  composing  room,  in  accordance  with 
the  authorized  custom  of  the  paper.  That 
custom  required  no  effort  to  be  made  to  verif  ▼ 
the  accuracy  of  such  dispatches,  and  no  such 
effort  was  made  in  this  instance. 

It  was  contended  by  the  plaintiff,  and  evi- 
dence in  support  of  that  contention  was  in- 
troduced, that  the  statements  touching  Evan 
Smith  in  Gosdorfer's  original  dispatch  were 
themselves  untrue,  a  matter  which  need  not 
be  discussed  here,  since  the  falsity  of  the  as- 
sertions touching  McDonald  in  the  dispatch 
as  published  is  not  disputed. 
The  plaintiff  in  error  contends : 
1.  That  the  court  erred  in  denying  the 
motion  to  direct  a  verdict  for  the  defendant, 
and  in  leaving  it  to  the  lurv  to  find  whetlier 
the  publication  was  a  libel.    It  is  insisted 
that  the  words  of  the  alleged  libel  were  not 
ambiguous,  and  that  the  court,  as  matter  of 
law,  should  have  determined  that  the  article 
was  not  actionable.    Undoubtedly,  when  the 
words  used  are  unambiguous,  and  admit  of 
but  one  sense,  the  question  whether  or  not 
tbey  are  libelous  Is  one  of  law,  which  the 
court  must  decide.    Equal  Iv  true  Is  it  tiiat 
when  the  words  used  are  ^^ ambiguous  in  their 
import,  or  may  permit,  in  their  construction, 
connection,  or  application,  a  doubtful   or 
more  than  one  interpretation,  and  in  some 
sense  be  defamatory,  the  question  whether 
they  are  such  is  for  the  J  ury. "     WoodruJT  v. 
Braditreet  Co.  116  N.  Y.   317,  5  L. '  R.    A. 
555.    And  tiie  question  here  presented  is  the 
single  one :    Was  the  publication  so  phrased 
that,  taken  as  a  whole,  it  would  fairly  per- 
mit an  interpretation  in  some  sense  defama- 
tory, although  its  separate  statements,  taken 
by  themselves,  contained  no  improper  sug- 
gestions?   To  thiSi  in  our  opinion,  tneie  can 
be  but  one  answer.    It  was  not  necessary  for 
the  plaintiff  to  aver  and  prove  as  a  matter  of 
fact  that  there  are  many  American  embezzlers 
in  Canada.    Nor  was  it  necessary  to  aver  or 
prove  extrinsic  facts  in  order  to  show  that 
the  words  were  susceptible  of  a  defamatory 
construction,  as  it  was  in  (kUdteeU  v.  Eajf- 
mond,  2  Abb.  Pr.  198,  where  the  publication 
was  of  a  simple  marriage  notice,    which 
could  be  shown  to  be  defamatorv  only  by 
proving  that  the  woman  named  therein  was 
a  prostitute.    Nor  is  this  a  case*  as  counsel 
for  appellant  contends,  where  the  doctrine 
of  judicial  notice  has  been  extended  beycMid 
its  well -recognized  boundaries.     The  mean- 
ing of  words  of  common  speech,  of  terms 
which  from  continuous  use  have  acquired  a 
definite  signification,  senerally,  if  not  uni- 
versally, known,  has  always  been  Judicially 
recognized  by  the  courts.    The  meaning  or 
signification  thus  generally  accepted  may  be 
one  which  the  word  or  phrase  ought  -not  to 
be  saddled  with,  but,  if  such  word  has  ac- 
quired that  meaning  in  the  communis,  it  is 
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the  duty  of  a  court  to  recognize  it.  Mr. 
Beecber  may  not  have  been  a  clerical  adul- 
terer, but  when  the  Kalamazoo  Publishing 
Ck>Dipany  printed  of  a  clergyman,  **Then 
there  was  that  Iowa  Beecher  business  of  his, 
which  beat  him  out  of  a  station  at  Grass 
Lake,"  it  was  left  to  the  Jury  to  say  whether 
or  not  it  involved  a  charge  of  adultery,  for 
**  courts  have  no  right  to  be  ignorant  of  the 
meaning  of  current  phrases  which  everybody 
else  understands. "  BaHey  v.  £eUamatoo  Pub, 
Co.  40  Mich.  256.  So  here,  although  it  be 
tlie  fact  (as  counsel  contends)  that  no  more 
than  ten  defaulters  ever  fled  to  Canada,  and 
alUiough  it  is  no  longer  a  safe  refuge  for 
tbem,  yet  the  statement  that  a  man  of  great 
wealth  had  strangely  disappeared,  had  se- 
creted himself  for  six  months,  and  was  finally 
found  living  in  luxury  at  some  small  Ca- 
nadian town,  was  calculated  to  suggest  to 
the  community  in  which  the  libel  in  this 
case  was  published  the  impression  that  he 
had  been  |^uilty  of  some  offense  against  the 
civil  or  criminal  laws,  or  of  immoral  or  dis- 
creditable conduct. 

Tested  by  the  rule  for  which  plaintiff  in 
error  contends,  viz.,  that  words  are  to  be 
understood  in  their  plain  and  natural  import, 
accord  ing  to  the  ideas  they  are  calculated  to 
convey  to  those  to  whom  they  are  addressed, 
the  publication  was  plainly  susceptible  of  a 
defamatory  interpretation.  The  jury  had  no 
difficulty  m  reaching  that  conclusion,  nor  do 
we  see  any  error  in  the  statement  contained 
in  the  opinion  on  the  demurrer,  that  such 
would  be  the  first  impression  upon  reading 
a  paragraph  like  this.  That  the  publication 
is  calculated  to  produce  preciseiv  that  im- 
pression was  quite  curiously  made  manifest 
by  defendant's  own  proof.  The  original  dis- 
patch, prepared  by  The  World's  correspond- 
ent in  Cincinnati,  contains  precisely  the  same 
statements  of  strange  disappearance,  six 
months'  seclusion,  discovery  living  in  luxury 
in  Canada, — all  made  as  to  Evan  Smith, 
confidential  man  for  McDonald ;  and  then 
adds,  "McDonald  claims  that  Smith's  ac- 
counts are  straight.**  Manifestly  the  writer 
of  this  dispatch  understood  perfectly  well 
that  the  first  part  of  it  would  convey  the 
impression  that  ''Smith's  accounts  were  not 
straight."  Inasmuch,  therefore,  as  the  pub- 
lication did  permit  of  an  interpretation  in 
some  sense  defamatory  as  well  as  of  one  en- 
tirely harmless,  as  it  admitted  of  such  in- 
terpretation without  proof  of  any  extrinsic 
facts,  but  solely  because  the  language  in 
which  it  was  phrased  was  calculated  to  con- 
vey such  an  impression  to  the  community 
where  the  libel  was  published  and  the  court 
sat,  and  as  the  plaintiff  by  innuendo  pointed 
out  the  former  as  being  the  meaning  which 
defendant  intended  to  convey  to  its  readers, 
it  was  properly  left  to  the  jury  to  decide 
whether  or  not  such  publication  was  libelous. 

2.  Plaintiff  in  error  insists  that  the  court 
erred  in  admitting  proof  of  the  plaintiff's 
social  standing,  the  evidence  being,  as  it 
contends,  introduced  *'for  the  purpose  of 
bolstering  up  the  case  before  the  jury  [in 
order  that]  if  the  jury  should  be  informed 
tliat  defendant  in  error  was  a  man  of  very 
high  position  in  the  world  they  could  only 
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pay  him  for  his  wounded  feelings  by  a  ver- 
dict out  of  all  proportion  to  that  which 
would  be  given  to  an  ordinary  citizen. "  The 
authorities  bearing  upon  this  point  are  con- 
fiicting.  The  text- writers  are  not  in  accord. 
In  Massachusetts  it  was  held,  as  far  back  as 
1807,  that  the  plaintiff  inactions  for  defama- 
tion of  character  may  give  in  evidence,  to 
aggravate  the  damages,  his  own  rank  and 
comlition  of  life,  because  the  degree  of  injury 
the  plaintiff  may  sustain  by  the  defamation 
may  very  much  depend  on  his  rank  and  con- 
dition in  society.  Lamed  ▼.  BvMnton,  8 
Mass.  546,  8  Am.  Dec.  185.  In  Harding  ▼. 
Brook$,  5  Pick.  247,  OMtfJutUee  Parker  says : 
^'The  rank  and  condition  of  the  plaintiff  are 
proper  to  be  made  known  to  a  jury  by  evi- 
dence, because  the  damages  may  be  lawfully 
affected  thereby;  but  general  character  has 
not  been  the  subject  of  Inquiry,  unless  made 
necessary  by  the  defense  to  the  action,  or  to 
the  claim  of  damages." 

In  Pennsylvania  it  was  held  by  Judge 
Sharswood  in  Klumph  v.  Dunn,  66  Pa.  147, 
5  Am.  Rep.  856,  that :  **  The  position  in  life, 
and  the  family  of  the  plaintiff,  are  always 
important  circumstances  bearing  upon  the 
question  of  damages,  and  have  always  been 
held  admissible  for  that  purpose." 

See  also  MeAlmant  v.  McCUUand,  14  Serg. 
i&  R.  859,  where  it  is  said  that  juries  in  libel 
suits  always  take  into  view  the  condition  in 
life  of  the  parties.  The  point  is  discussed 
at  considerable  length,  and  the  court  ex- 
pressly lays  down  tne  proposition  that  the 
plaintiff  in  such  actions  may  give  evidence 
of  his  own  condition  in  life  to  aggravate  the 
damages.  A  similar  rule  is  applied  in  Con- 
necticut (Bennett  v.  Byds,  6  Conn.  24),  in  IK 
linois  (PeUierv.  Miet,  50111.511),  in  Virgin- 
ia (AdafM  ▼.  Lawson,  17  Gratt.  250,  94  Am. 
Dec.  455) ,  and  Kentucky  {Eastland  v.  Cold- 
ioell,  2  Bibb,  21,  4  Am.  Dec.  668).  See  also 
Shroyery.  Miller,  8  W.Va.  161 ;  Fotoler  v.  O/ii- 
Chester,  26  Ohio  St.  9.  A  decision  in  Indiana, 
where  the  question  raised  was  as  to  the  admis- 
sibility of  a  question  calling  for  the  defend- 
ant's position  in  society,  seems  to  indicate 
that  a  similar  rule  would  control  there  touch- 
ing such  testimony  when  offered  on  behalf  of 
the  plaintiff.  A  contrary  rule  prevails  in 
Alabama.  Oandy  y;  Humphries,  85  Ala. 
617.  The  point  does  not  seem  to  have  been 
presented  either  to  the  Supreme  Court  of  the 
United  States  or  to  any  of  the  circuit  courts 
of  appeal.  In  Bomayns  ▼.  Duane,  8  Wash. 
C.  C.  246.  Fed.  Cas.  No.  12,028,  the  court 
decided  in  a  libel  suit  that,  character  being 
put  in  issue,  the  plaintiff  might  give  evi- 
dence of  his  character  before  the  defendants 
had  attacked  him.  In  Wright  v.  Schroetler,, 
2  Curt.  C.  C.  548,  Fed.  Cas.  No.  18,091, 
Judge  Curtis  held  that,  while  the  defendant 
may  offer  evidence  of  the  plaintiff's  bad 
reputation  to  reduce  the  damages,  the  plain- 
tiff may  not  introduce  evidence  of  his  pre- 
vious good  character,  in  chief,  before  any 
sttack  upon  his  character;  although  the 
learned  judge  admits  that  there  are  authori- 
ties to  the  contrary.  The  two  cases  last  cited, 
it  will  be  observed,  deal  not  with  standing 
in  society,  but  rather  with  general  good 
character  and  reputation  moral ly.  The  plain- 
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tiff  in  error  cites  ilie  case  of  Preseott  ▼. 
Tousey,  decided  in  I884,  by  the  general  term 
of  the  New  York  superior  court,  JiU^  Sedg- 
wick dissenting,  18  Jones  <&  8.  12.  The  pre- 
vailing opinion  in  that  case  does  undoubtedly 
bold  that  it  was  error  to  receive  evidence  of 
the  plaintiff's  social  position  and  standing 
in  society.  The  learned  Judge  who  wrote  the 
opinion,  however,  seems  to  have  reached  his 
conclusion  through  a  misconception  of  some 
of  the  earlier  decisions  in  this  state.  He  cites 
Hatfield  Y.  Lasher,  81  N.  T.  246,  as  authority 
for  the  proposition  that  evidence  of  the  plain- 
tiff's bad  reputation  is  not  admissible  for  the 
purpose  of  showing  that  his  reputation  was 
10  bad  that  defendant's  libel  could  not  injure 
7iim,  and  proceeds  with  perfectlv  sound 
logic :  "  If  defendant  cannot  prove  plaintiff's 
bad  reputation  to  decrease  damages,  why 
should  plaintiff  be  allowed  to  show  his  good 
reputation  for  the  purpose  of  increasing; 
them?  And,  if  plaintiff  cannot  show  his 
good  reputation,  why  should  he  be  allowed 
to  show  his  standing  in  society,  especially 
since  the  laws  of  this  state  do  nut  recognize 
different  ranks  in  society?" 

Turning  to  Hatfijdd  v.  Lasher ,  iupra,  we 
find  that  the  precise  point  was  not  involved, 
although  a  dictum  of  Chief  Justice  Folger, 
who  writes  the  opinion,  apparently  goes  to 
the  full  extent  of  the  doctrine  enunciated  in 
the  superior  court.  The  chief  justice  says 
of  the  proposition  that  **a  person  of  dis- 
paraged fame  is  not  entitled  to  the  same 
measure  of  damages  as  one  whose  character 
is  unblemished,"  a  fact  which  it  is  com- 
petent to  show  by  proof,  **such  is  not  the 
rule  in  this  state."  In  support  of  this  prop- 
osition he  cites.  Boot  v.  King,  7  Cow.  629, 
and  Gilman  v.  Lowell,  8  Wend.  579,  24  Am. 
Dec.  96.  Neither  of  these  cases  at  all  sup- 
ports the  proposition  for  which  it  is  cited. 
In  the  earlier  of  them,  C/iief  Justice  Savage, 
writing  the  opinion,  cites  Lamed  v.  Buf- 
finton,  3  Mass.  646,  3  Am.  Dec.  185,  refers  to 
the  English  rule  that  the  defendant  may  give 
evidence  of  plaintiff's  general  bad  character 
in  mitigation  of  damages;  states  that  the 
same  rule  prevails  here,  upon  the  ground 
that  a  person  of  disparaged  fame  is  not  en- 
titled to  the  same  measure  of  damages  as 
another  whose  character  is  unblemished ;  and 
adds  that  under  any  circumstances  defendant 
may  show  that  the  plaintiff's  reputation  has 
sustained  no  injury,  because  he  had  no  re- 
putation to  lose.  In  the  other  case  cited  b;^ 
Chief  Jutstice  Folger,  namelv,  Oilman  v. 
Lomll,  8  Wend.  573,  24  Am'  Dec.  96,  the 
court  says:  "Whether  the  plaintiff's  rank 
and  condition  in  life  may  be  shown  either  to 
enhance  or  diminish  the  damages,  it  is  un- 
necessary now  to  decide ;  and  it  is  not  per- 
ceived that  this  principle  has  any  connection 
with  malice  [which  was  the  precise  point 
before  the  court] .  It  is  proper  under  the  head 
of  inquiry  into  general  character.  Persons 
in  different  stations  would  be  differently 
damnified  by  the  same  slanders." 

In  Foot  ▼.  Ti^acy,  1  Johns.  52,  Kent,  CK 
«7.,  says:  ''In  assessing  damages  the  jury 
must  take  itito  consideration  the  general 
cliiiracter,    the  standing,    and  estimation  of 
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plaintiff  in  society ;  for  it  will  not  be  prs- 
tended  that  every  plaintiff  is  entitled  to  an 
equal  sum  for  the  worth  of  character.  The 
jury  have,  and  must  inevitably  have,  a  very 
large  and  liberal  discretion  in  apportioniDg 
damages  to  the  rank,  condition,  and  character 
of  the  plaintiff ;  and  they  must  have  evidence 
touching  that  condition  and  character,  so  as 
to  have  some  guide  to  their  discretion." 

In  Palmer  v.  Uaskins,  28  Barb.  95,  Marvin, 
</.,  says:  *'That  the  general  standing  in 
society  of  either  of  the  parties  may  be  proved 
I  have  no  doubt. " 

Other  cases  in  the  same  state  which  may 
be  referred  to  are  Pry  y.  Bennett,  4  Duer, 
262:  Earner  v.  McFarlin,  4  Denio,  509;  In- 
man  v.  Foster,  8  Wend.  602. 

We  are  of  opinion  that  the  weight  of  au- 
thority is  clearly  in  support  of  the  proposi- 
tion that  the  condition  in  life  of  the  plain- 
tiff may  properly  be  given  in  evidence  in 
chief  to  aggravate  damages.  Of  course,  if 
some  peculiar  and  special  damage  is  claimed, 
it  should  be  specially  pleaded.''  While  it  is 
true  that  plaintiff's  character  and  reputation 
morally  are  presumed  to  be  good,  and  there- 
fore need  not  be  proved  by  him  to  be  such 
unless  attacked,  there  seems  no  sound  reason 
for  holding  that  he  ma^  not  prove  his  station 
in  society  as  part  of  his  testimony  in  chief, 
in  view  of  the  statement  in  Oilman  v.  Low- 
ell, which  (despite  the  decision  in  Preseott 
y  Tofisey),  is  still  the  law  of  this  state,  that 
''persons  in  different  stations  would  be  dif- 
ferently damnified  by  the  same  slander." 
In  some  respects,  the  evidence  on  this  brandi 
of  the  case  at  bar  went  more  into  detail  than 
in  any  of  the  cases  above  cited.  Whether 
this  was  error,  and,  if  so,  whether  it  was 
harmful  error,  we  need  not  discuss  at  length, 
in  view  of  the  disposition  to  be  made  of  the 
case.  It  is  sufficient  to  say  that,  when  a 
plaintiff  offers  to  prove  his  social  standing 
to  increase  damages,  the  testimony  admittea 
should  be  confined  to  his  general  social  stand- 
ing, and  not  extended  to  minute  details  of 
his  life. 

8.  The  plaintiff  in  error  further  contends 
that  the  instructions  of  the  court  as  to  the 
question  of  express  malice  were  erroneous, 
and  that  the  charge  to  the  jury  should 
have  been  corrected  in  accordance  with 
his  requests.  Upon  this  branch  of  the  case 
the  court,  after  defining  punitory  damages, 
charged  the  jury  that:''  *'In  this  case  it  is 
not  shown  that  the  defendant  had  any  knowl- 
edge of,  or  animosity  against,  the  plaintiff. 
It  did  not  publish  the  libel  for  the  purpose 
of  injuring  him,  and  therefore  there  is  no 
claim  that  express  malice  can  be  shown  by 
any  direct  intention  to  injure  the  plaintiff. 
But  it  is  claimed,  and  it  is  true,  that  exprcs<! 
malice  may  also  be  shown  by  a  reckless  and 
wanton  carelessness,  ...  a  wanton  neg 
lect  to  ascertain  the  truth  [of  the  publicii 
tidn],  when  means  of  accurate  knowled^^e 
are  readily  attainable.  A  reckless  lack  of 
knowledge  or  care  to  know  whether  a  grare 
imputation  of  crime  or  criminal  conduct  is 
true  or  false,  and  the  absence  of  precautions 
taken  to  obtain  knowledge  of  the  truth  of  a 
charge  of  criminality  against  a  person  in  re- 
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.^ard  to  whom  accuracy  was  obviously  easily 
attainable,  may  be  adduced  to  show  what  the 
law  termii  'express  malice. ''' 

The  court  next  reviewed  the  theories  of 
plaintiff  and  defendant  upon  the  question 
'Whether  the  facts  in  proof  did  or  did  not 
«how  such  reckless  carelessness  or  wanton 
neglect,  and  further  charged :  ''The  ques- 
tion whether  any  punitory  damages  are  to  be 
^iven  depends  upon  your  conclusion  whether 
'the  publication  was  made  with  recklessness, 
and  with  a  wanton  disresard  of  the  question 
•of  its  truth  or  falsity.  Upon  this  question 
the  plaintiff  takes  the  burden  of  proof.  If 
you  find  in  the  affirmative,  you  are  not  com- 
pelled, but  are  permitted,  to  give  such  rea- 
aonable  and  just  damages  as  you  think  it 
wise  to  give  to  deter  like  conduct  in  the  fu- 
"ture.  The  amount  of  vindictive  damages  is 
iHTithin  your  discretion,  but  it  is  my  duty  to 
•caution  you  against  excessiveness.  You  are 
to  be  reasonable  and  just.  ...  If  you 
think  that  sufficient  caution  was  exercised, 
or  if  the  alleged  mistake  was  a  sufficient  ex- 
•cuse  for  the  publication,  you  will  not  find 
▼indictive  damages,  or  any  damages  in  ex- 
•cess  of  just  compensation  to  the  plaintiff. 
.  The  real  and  important  question,  as 
'it  occurs  to  my  mind,  is  whether  the  dispatch 
«a  published,  and  upon  the  theory  that  it  was 
a  mistake,  and  admitting  that  it  was  a  mis- 
take, was  published  with  such  recklessness 
«nd  indifference  to  the  truth  as  justlv  to 
•charge  the  defendant  with  express  malice. 
The  defendant  is  a  corporation,  and  cannot 
lie  visited  with  exemplary  damages,  although 
its  employes  were  guilty  of  express  malice 
in  the  publication,  unless  the  corporation  has 
authorized  the  system  or  conduct,  which  is 
the  only  system  relied  upon  as  indicative  of 
•express  malice  in  the  case,  or  has  subse- 
•qnently  ratified  the  publication." 

This  is  an  accurate  presentation  of  the  law 
as  to  punitory  damages  in  libel  suits. 
Morning  Journal  Asso.  v.  Rutherford,  2  C.  C. 
A.  354,  61  Fed.  Rep.  618,  16  L.  R.  A.  808, 
1  U.  S.  App.  296.  They  may  be  awarded 
•not  only  when  the  libel  has  been  "conceived 
in  the  spirit  of  mischief,"  but  when  it  has 
been  published  with  "criminal  indifference 
to  civil  obligations."  For  injuries  inflicted 
"* wantonly,"  as  well  as  for  those  inflicted 
^maliciously,"  exemplary  damages  may  be 
awarded.  PhUadeiphia,  W.  <t  B.  R.  Go.  v. 
Quigley,  62  U.  8.  21  How.  202,  16  L.  ed.  73. 
T'be  counsel  for  plaintiff  in  error  took  no  ex- 
-ception  to  the  charge  as  above  set  forth,  but 
•only  to  the  court's  refusal  to  charge  two  re- 
quests of  his  own,  as  follows:  "Fifth. 
There  is  no  evidence  in  this  case  that  the  de- 
fendant was  influenced  by  actual  or  express 
malice  towards  the  plaintiff  in  making  the 
publication  complained  of.  8ixth.  Express 
malice  is  when  one  with  a  deliberate  mind 
«nd  formed  design  commits  the  act  com- 
plained of." 

In  refusing  to  charge  this  last  proposition 
the  court  stated  that  it  "would  not  limit  ex- 
press malice  to  that  precise  language. "  This 
was  not  error.  The  court  had  already 
•charged  that  there  was  not,  in  this  case,  any 
direct  intention  to  injure  the  plaintiff,  and 
tlie  request  as  phrased  took  no  account  of  that 
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form  of  malice,    well  recognized  in   cases 
such  as  these,  where,   without  "deliberate 
mind"  or  "formed  desini,"  the  offender  has 
been  so  grossly  and  recklessly  negligent,  so 
wantonly  indifferent  to  another's  rights,  that 
he  should  be  required  to  pay  damages  in  ex- 
cess of  mere  compensation  as  a  punishment 
and  example.    The  refusal  to  charge  the  fifth 
request  challenges  the  right  to  give  exem- 
plary damages  upon  all  the  facts  of  the  case. 
The  plaintiff  in  error  cites  Lake  Shore  A  M. 
8.  R.  Go.  V.  Prentice,  147  U.  S.  101,  37  L. 
ed.  97 ;  Haines  v.  Sehulte,  60  N.  J.  L.  481, 
and  Detroit  Daily  Post  Go.  v.  McArthur,  16 
Mich.  447.     The  first  of  these  is  not  author- 
ity for  the  proposition  that  exemplary  dam- 
ages can  in  no  case  be  recovered  against  a 
corporation  for  the  reckless,   willful,   and 
malicious  act  of  its  agent,  the  opinion  of  the 
supreme  court  expressly  pointing  out  that  in 
the  case  before  it  there  was  no  proof  that 
"the  conductor  was  known  to  the  defendant 
to  be  an  unsuitable  person  in  any  respect." 
If  the  injury  done  to  the  plaintiff  is  the  re- 
sult of  a  rule,  custom,  or  system  which  is 
prescribed  or  maintained  by  the  corporation 
Itself  as  a  part  of  its  regular  course  of  busi- 
ness, and  which,  with  inexcusable  reckless- 
ness,  and   in   wanton  disregard   of  others' 
rights,   itself  promotes   the  circulation   of 
libels,  the  corporation  may  be  held  respon- 
sible, although  it  was  at  the  time  not  other- 
wise a  participant  in  the  personal  express 
malice  or  criminal  carelessness  of  its  em- 
ploye.    In  Haines  v.  Schultz,  50  N.  J.  L.  484, 
the  error  of  the  trial  judge  was  held  to  be 
"relieving  the   plaintiff  of  the  burden  of 
proof  and  transferring  it  to  the  defendant," 
the  charge  of  the  trial  judge  practically  leav- 
ing it  to  the  jury  to  assess  exemplary  dam- 
age, unless  the  defendant  adduced  proof  of 
his  disapproval  of  the  libelous  article.     And 
the  New  Jersey  supreme  court  adds :    "Had 
there  been  any  proof  of  such  approval,  any 
testimony  of  general  instructions,  of  which 
this  libel  was  the  outgrowth,     .     .     .     the 
jury  might  have  been  warranted  in  inferring 
a  wrongful  motive  to  fit  the  wrongful  act.* 
The  discussion  of  the  subject  in  Detroit  Daily 
Post  Go.  V.  Mc Arthur,  supra,  is  an  exhaustive 
and  able  one.     The  Michigan  court  holds,  as 
did  this  court  in  Morning  Journal  Asso.  v. 
Rutlurford,  supra,  that  the  reading  public  are 
not  entitled  to  discussions  in  print  upon  the 
character  or  doings  of  private  person^,  except 
as  developed  in  legal  tribunals,  or  volun- 
tarily subjected  to  public  scrutiny.     It  re- 
versed the  court  below,  because  the  charge 
of  the  court  left  it  in  the  power  of  the  jury 
to  hold  the  defendant  corporation  "in  all  re- 
spects   identified    with    the    faults    of    its 
agents ;"  but  it  also  expressly  recognized  the 
principle  that,  when  there  is  proof  tending 
to  show,  on  the  part  of  the  defendant  itself, 
a  want  of  solicitude  for  the  proper  conduct 
of  its  paper,  a  recklessness  of  consequences 
which  dispensed  with  such   precautions  as 
would  reasonably  prevent  an  abuse  of  the 
columns  of  the  paper,  exemplary  damages 
may  properly  be  given.     In  the  case  at  bar. 
in  addition  to  the  evidence  already  referred 
to  touching  the  authorized  system  or  custom 
of  the  paper  in  publishing  statements  af  to, 
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the  doings  of  private  persons,  it  appears  that 
it  was  perfectly  well  known  to  tbe  defendant 
from  actual  experience  that  in  the  dispatches 
received  over  tbe  loop  connections  from  dis- 
tant cities  "errors  occur  quite  frequently," 
not  only  from  the  carelessness  of  some  tele- 
graph operator,  but  also  from  grounding  or 
crossing  of  wires  or  other  natural  causes. 
Telegrams  may  be  repeated,  as  the  defend- 
ant's witness  expresses  it,  "to  insure  safety." 
This  would  cost  more,  and  the  dispatches  re- 
ceived bv  The  World  during  a  single  after- 
noon ana  evening  are  so  voluminous  that,  if 
all  were  repeated,  there  would  not  be  time 
to  have  them  all  thus  "insured"  and  still 
ready  to  go  to  press  in  time  for  publication 
on  the  ensuing  morning?.  It  appears  further 
that  no  dispatches  such  as  the  one  com- 
plained of  are  repeated,  and  that  the  system 
and  rules  of  the  office  do  not  allow  that  to 
be  done,  nor  provide  any  means  for  the  de- 
tection or  prevention  of  such  errors,  except 
perhaps  in  those  cases  where  the  dispatch  is 
contradictory  on  its  face.  The  plaintiff  thus 
showed  by  abrmative  proof  that  ^presumably 
either  to  save  money  or  to  save  time)  the  de- 
fendant itself  devised  and  maintained  a 
system  of  general  instructions  under  which 
any  dispatch  from  its  out  of  town  corres- 
pondents, although  containing  aspersions  on 
the  character  of  private  persons,  would  be 
published  without  any  effort  whatever  to  as- 
cert>ain  its  accuracy,  even  by  the  exercise  of 
the  ordinary  and  reasonable  degree  of  care 
which  persons  not  in  the  newspaper  business 
are  accustomed  to  employ  with  dispatches 
which  they  esteem  important.  See,  in  this 
connection,  Pi'imroM  v.  Western  U.  Teleg, 
Co.  (May  26,  1894)  154  U.  S.  1,  88  L.  ed. 
888.  And  it  is  proved  in  this  case  to  a  dem- 
onstration that,  had  the  rules  of  The  World 
office  provided  for  a  repetition  of  its  dis- 
patches, this  particular  libel  on  the  plain- 
tiff, McDonald,  would  not  have  been  pub- 
lished :  the  statements  of  its  correspondent 
referring  not  t^  McDonald,  but  to  Smith. 
It  certainly  seems  to  us  that  the  jury  were 
entitled,  upon  the  evidence,  to  find  in  the 
defendant  itself  the  reckless  carelessness  and 
wanton  disregard  of  the  rights  of  others  which 
is  required  to  sustain  a  verdict  for  punitory 
damages.  There  was  no  error,  therefore,  in 
the  court's  refusal  to  charge  defendant's  two 
requests. 

4.  It  has  seemed  desirable  to  express  an 
opinion  upon  the  points  already  discussed, 
although  we  have  reached  the  conclusion  that 
the  Judgment  must  be  reversed  for  error  in 
allowing  counsel  for  defendant  in  error  to 
read  to  the  Jury  in  exUnso  the  opinion  of 
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Judge  Wallace  overruling  the  demurrer  to  th» 
complaint.     The  rule  and  the  reason  for  it 
are  alike  well  expressed  in  Baker  v.  MadUon^ 
62  Wis.  187.     "The  jury  must  find  the  facta^ 
in  any  given  case  from  the  evidence  given  U> 
them  on  the  trial,  and  that  alone,  and  must 
take  the  law  of  the  case  from  the  judge  who- 
presides  at  the  trial."    See  also  Orattford  t. 
Morris,  6  Gratt.  108 ;  BeU  v.  McM<uter,   2» 
Hun,  272;  QoodY,  Mylin,  18  Fa.  538;  Warrem 
V.    WaUis,  42  Tex.  472 ;  Butler  v.  Sam,  «<► 
Pa.  459 ;  and  the  opinion  of  the  United  State» 
court  of  appeals  for  the  first  circuit,  Arey  ▼. 
Be  Loriea,  6  C.  C.  A.  116,  55  Fed.*  Rep.  323. 

Even  if  it  were  within  the  sound  discretion 
of  the  trial  judge  to  allow  counsel  to  read 
opinions  of  the  court  to  the  jurv,— as  seemo 
to  be  held  in  Bempsey  v.  State,  9  Tex.  App. 
429,  30  Am.  Rep.  148;  Legg  v.  Brake,  1 
Ohio  St.  286, — it  was  error  to  allow  the  read- 
ing of  the  opinion  in  this  particular  case, 
for  we  cannot  say  that  it  may  not  have  in- 
fluenced the  jury  in  deciding  the  very  ques- 
tion which  was  submitted  to  them,  yudgm 
Wallace's  opinion  concludes  with  the  state- 
ment that  **  whether  a  libelous  sense  or  aa 
innocent  sense  is  to  be  attributed  to  the  pub- 
lication [in  this  case]  must  be  determined  by 
the  Jury  under  proper  instructions."  Thi» 
part  of  the  ooinion  was  a  correct  statement 
of  the  law,  and  harmless.  The  trial  judge 
charged  to  the  same  effect.  But,  although 
thus  stating  that  the  question  was  one  whicb 
the  Jury  must  decide  as  a  question  of  fact. 
Judge  Wallace  unmistakably  indicated  that 
in  his  opinion  **the  first  impression  upoi» 
reading  a  paragraph  like  this  would  be  that 
the  person  referred  to  had  been  guilty  of  some 
breach  of  trust,"  etc.  Under  the  federal 
system  of  Jurisprudence  it  is  not  error  for  the 
trial  judge  to  express  his  opinion  upon  the 
facts  if  he  makes  it  plain  to  the  jury  that 
they  must  decide  all  questions  of  fact  inde- 
pendent of  his  ooinion,  hut  neither  in  prin- 
ciple nor  authority  is  there  any  sanction  for 
permitting  any  other  person's  opinion  to  b» 
stated  or  shown  to  the  jury  upon  such  & 
question,  with  or  without — and  especially 
without — instructions  that  they  were  not  to 
be  guided  by  it.  Certainly  we  cannot  say 
that  the  strong  expression  of  Judge  Wall  ace '» 
opinion  as  to  the  sense  in  which  the  words- 
of  the  publication  were  used  (a  question  of 
fact)  did  not  operate  upon  the  Jury*s  mind 
to  persuade  them  to  reach  the  same  conclu- 
sion. 

The  judgment  cf  the  Circuit  Court  is  there- 
fore reversed,  and  the  case  remandei^ 
instructions  to  award  a  new  trial. 
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*1.  Marria^  In  mn  antenuptial   eon- 
tract  is  a  Talnable  eoneideratton«  and 

sucta  oontraot  cannot  be  impeached  hj  eztotlng 
credltortasfmndulent  unkeslt  be  shown  that 
both  parties  thereto  participated  thereia,  or  had 
notice  of  fraudulent  Intent. 
8.  The  statute  of  limitations,  as  provided 
in  flection  14.  ohap.  lOi.  Code,  has  no  application 
to  contracts  founded  on  a  valuable  oonsideration, 
but  is  limited,  by  the  wording  of  the  statute,  to 
contracts  on  consideration  not  deemed  valuable 
Inlaw. 


8.  A  hnsband  may  engpagre  in  business 
with  his  Wilb's  eapital,  in  her  name  and 
on  her  credit,  for  her  benefit;  but  if,  owing  to 
bJs  skill  and  labor,  large  profits  accrue  therefrom 
over  and  above  the  necessary  expenses  and  In- 
debtedness of  the  business,  including  the  support 
of  himself,  wife,  and  family,  a  court  of  equity 
will  justly  spportion  such  profits  between  his 
wife  and  his  existing  creditors. 

(December  1,  UOU 

APPEAL  by  plaintiff  from  a  decree  of  the 
Circnit  Court  for  Harrison  County,  in  favor 
of  defendants  in  a  suit  brought  to  reach  prop- 
erty alleged  to  have  been  conveved  by  Wilbur 
F.  Richards  in  fraud  of  his  creditors  of  whom 
plaintiff  was  one.    Beurted, 

The  facts  are  stated  in  the  opinion. 

Mr,  John  Bassel*  for  appellant: 

In  case  of  a  purchase  by  a  wife  during  cov- 
erture, the  burden  is  upon  her  to  proTe  dis 
tiocUv  that  she  paid  for  the  thing  purchased 
out  of  funds  not  furnished  by  her  husband. 
Evidence  that  she  purchased  amounts  to  noth- 
ing, unless  it  is  accompanied  by  clear  and  full 
proof  that  she  paid  for  it  with  her  own  sep- 
arate funds.  In  the  absence  of  such  proof,  the 
presumption  is  that  her  husband  furnished  the 
means  of  payment. 

Bm  y.  Brawn,  11  W.  Ya.  122;  McMMters 
V.  Kdgar,  22  W.  Va.  678;  Graham  v.  Oraham, 
28  W.  Ya.  49,  48  Am.  Rep.  864;  Benog  v. 
WeiUr,  24  W.  Va.  109;  Brooki  v.  Apptegate, 
87  W.  Va.  878. 

The  law  does  not  permit  the  husband  to 
carry  on  business  in  the  name  of  his  wife  so  as 
to  invest  the  proceeds  of  his  skill  and  labor  in 
ber  name. 

Cooper  Y.  Ham,  49  Ind.  898;  Miller  ▼.  Peck, 
18  W.  Va.  75:  National  Bank  of  Meiropolihy. 
Sprague,  20  K.  J.  £q.  18;  TrapneU  v.  Conklyn, 
87  W.  Va.  242. 

Where  the  husband  expends  money  In  the 
erection  of  buildings,  or  the  making  of  other 
improvements,  with  his  own  means,  upon  a  lot 
belonging  to  bis  wife,  his  creditors  may  sub 

*Headnotes  by  Dxnt,  J. 

Nom.— In  oonnection  with  the  above  case,  see 
authorities  supporting  and  others  oppoelog  in  noie 
to  ICayeis  o.  Kaiser  (Wis.)  21  L.  A.  A.  ft& 
W  L.  R.  A. 


ject  the  property  to  the  extent  of  such  im- 
provements. 

Kanawha  Valley  Bank  y.  Wilson,  25  W.  Ya^ 
242;  Uumphrey  ^.Spencer,  86  W.  Ya.  11. 

Mes»n.  Edwin  Maxwell  and  Mareellns. 
M.  Thompson*  for  appellee,  Melissa  Rich- 
ards: 

The  plaintiff  having  directly  appealed  to  the- 
conscience  of  both  Melissa  Richards  and  Wil- 
bur F.  Richards,  and  demanded  of  them  the- 
disclosure  of  particular  matters  of  fact,  he  is- 
bound  to  receive  their  replies  for  truth,  until 
it  can  be  disproved. 

8  Greenl.  £v.  p.  256. 

As  we  have  no  bankrupt  law,  insolvent  and 
assignment  law,  or  any  law  or  decision  taking 
away  the  right  to  give  an  honest  preference  to* 
a  just  debt,  the  right  to  give  such  preference 
has  been  recognized  by  a  current  of  binding 
decisions  running  back  through  two  gener- 
ations. 

Leonard  v.  Bmiih,  84  W.  Va.  456. 

A  marred  woman  having  personal  property,, 
which  she  is  allowed  to  hold  by  statute  as  her 
separate  property,  may  barter  and  trade  with> 
reference  thereto,  through  her  husband  as  her 
agent,  and  will  be  entitled  to  the  increase- 
thereof  though  living  with  her  husband. 

MiUer  y.  Feck,  18  W.  Ya.  75. 

A  man's  first  duty  and  the  first  purpose  of 
his  industry  is  the  support  of  his  family,  and 
this  duty  he  is  under  no  obligation  to  neglect, 
for  the  benefit  of  his  creditors. 

Central  L.  J.  April 6,  W^\WiUon'^Jjoomi%, 
55  HI.  852;  Oocper  v.  Ham,  49  Ind.  808;  Ahhcy^ 
y.   Deyo,  44   N.  Y.  848;  Letlie  y.  Joyner,  2 
Head,  514;  Hamilton  y.  Zimmerman,  5  Sneed,. 
39:  TrapneU  v.  Conklyn,  87  W.  Va.  242. 

The  husband  cannot  be  compelled  to  labor 
for  his  creditors. 

Miller  y.  Peek,  fupra;  Attcood  y.  Dolan,  84 
W.  Va.  568. 

From  the  mere  fact  that  a  husband  devotes- 
bis  time  and  labor  upon  his  wife's  separate 
estate,  and  profits  result,  such  profits  do  not 
go  to  him  or  bis  creditors;  for  if  so,  he  and  bis. 
wife  and  children  would  in  most  cases,  where- 
bis  wife  has  a  little  home  coming  from  some 
kinsman,  and  he  is  hopelessly  insolvent, 
starve. 

Miller  y.  Peek,  and  Atwood  v.  Dolan,  supra," 
Onge  y.  Banidiy,  84  N.  Y.  298;  Knapp  v. 
Smith,  27  N.  Y.  277. 

The  husband  is  bound  to  support  himself 
and  family,  including  his  wife,  and  she  is  not 
bound  to  support  even  herself  to  his  relief  even, 
if  she  have  separate  estate. 

1  Bishop,  Married  Women,  §  57;  2  Bishop,. 
Msrried  Women,  §i^  72,  158,  159;  Wells,  Mar- 
ried Women,  p.  185. 

Denty  J.,  delivered  the  opinion  of  the- 
court : 

In  the  circuit  court  of  Harrison  county  at 
April  Rules,  1890,  plaintiff  filed  his  bill  in. 
chancery  against  the  defendants,  alleging, 
iimong  other  things,  that  on  the  30th  day  of' 
May,  1887,  he  obtained  a  judgment  against 
the  defendant  Wilbur  F.  Kichards  for  the- 
sum  of  |420,  with  interest  from  date,  and) 


See  also  38  L.  R.  A.  190;  41  L.  R.  A.  275;  45  L.  R.  A.  645. 
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$22.70  costs,  because  of  a  libel  published 
on  the  12th  day  of  July,  1884.  which  judg- 
ment was  in  full  force  and  wholly  unpaid ; 
that  said  Richards,  at  the  time  of  such  li- 
belous publication,  was  the  owner  of  a  large 
amount  of  property,  but  that  on  the  17th  day 
of  November,"  1885,  with  intent  to  delay, 
hinder,  and  defraud  the  plaintiff,  he  entered 
into  a  pretended  marriage  contract  with  de- 
fendant, at  that  time  Melissa  McCleary,  now 
Richards,  by  which,  in  consideration  of  mar- 
riage, he  transferred  and  conveyed  all  his 
known  property  to  her,  she  participating  in 
his  fraudulent  intent;  this  contract  was  not 
admitted  to  record  until  May  26,  1886;  that 
after  the  marriage  said  Richards  retained 
possession  of  all  said  property,  amounting 
to  about  $7,000,  and  used  and  managed  the 
«ame  as  though  it  were  his  own ;  that  he 
was  a  practical  printer,  and  with  part  of  the 
money  realized  from  said  property,  or  rather 
with  part  of  the  property  itself,  he  purchased 
the  fully  equipped  plant  of  the  paper  known 
4is  the  "  Clarksburg  Telegram,  ^  and  printed 
and  edited  a  paper,  and  so  used  and  managed 
the  property  conveyed  by  said  marriage  set- 
tlement that  from  about  $7,000  m  1885  it 
amounted  to  upward  of  $14,000  in  1890,  all 
due  to  the  skill,  labor,  and  management  of 
«aid  Richards ;  that  with  a  part  of  the  pro- 
oeeds  of  said  property  he  purchased,  in  his 
wife's  name,  a  certain  lot,  and  erected  a  val- 
uable house  thereon, — all  which  he  alleges 
was  in  fraud  of  his  rights  as  a  creditor  of 
•said  Richards,  and  was  fully  participated  in 
by  his  said  wife ;  and  he  prays  for  a  sale  of 
said  property,  and  the  payment  of  his  debt, 
interest,  and  cost  thereof.  Numerous  inter- 
rogatories are  propounded  for  the  defendants 
to  answer.  The  defendants  file  their  separate 
answers,  under  oath^  to  the  bill  and  inter- 
rogatories, in  which  they  virtually  admit 
the  facts  as  herein  repeated  from  said  answer, 
but  deny  all  fraud  or  knowledge  of  fraud, 
or  that  any  of  the  various  transactions  fully 
set  out  in  said  answers  were  made  or  done 
with  any  fraudulent  intent.  All  of  plain- 
tiff's interrogiitories  are  fully  and  at  length 
answered.  Plaintiff  replied  generally.  Aft- 
erwards, by  leave  of  the  court,  and  over  the 
objiectiou  of  plaintiff,  respondents  filed  a 
supplemental  auswer  setting  up  and  pleading 
the  statute  of  limitations.  At  the  Septem- 
ber term,  1893,  the  court  entered  a  final  de- 
•cree  dismissing  plaintiff's  bill,  from  which 
this  appeal  is  taken. 

The  first  question  presented  is  as  to  whether 
the  court  erred  in  allowing  the  defendants  to 
file  a  supplemental  answer  pleading  the  stat- 
ute of  limitations.  Section  14,  chapter  104, 
-of  the  Code,  on  which  defendants  rely,  is  in 
these  words:  **No  gift,  conveyance,  assign- 
ment, transfer  or  charge  not  on  consideration 
deemed  valuable  in  law  shall  be  avoided  ei- 
ther in  whole  or  in  part  for  that  cause  only, 
unless  within  five  years  after  it  Is  made  suit 
be  brought  for  that  purpose,**  etc.  This  sec- 
tion does  not  apply  to  contracts  which  are 
upon  consideration  deemed  valuable  in  law, 
but  is  expressly  limited  to  voluntary  con- 
tracts. The  contract  in  this  case  was  not 
only  on  consideration  deemed  valuable  in 
law,  but  on  the  highest  consideration  known 
1^6  L.  R.  A. 


to  t^.e  law,  to  wit,  marriage.  As  has  been 
said,  though  the  common  law  abhors  every 
sort  of  cheating,  it  loves  matrimony.  The 
law  regarding  such  contracts  is  laid  down  in 
these  words,  to  wit:  "However  much  a 
man  may  be  indebted,  an  antenuptial  settle- 
ment, made  by  him  in  consideration  of  mar- 
riage, is  good  against  his  creditors,  unless 
it  appears  that  the  intended  wife  was  cog- 
nizant of  the  fraud.  And,  even  though  it 
conveys  his  whole  estate,  it  is  not  simply, 
on  that  account,  void ;  and,  when  a  settle- 
ment is  made  in  contemplation  of  marriage, 
the  law  presumes  it  was  an  inducement  to 
it,  and  the  courts  cannot  assume  the  contrary 
to  be  the  fact."  Herring  v.  Wickham,  S9 
Gratt.  628,  26  Am.  Rep.  405 ;  Coutts^,  Green- 
how,  2  Munf.  868,  5  Am.  Dec.  472.  Such 
being  the  nature  of  this  contract,  it  could 
not  be  avoided  under  section  2,  chapter  74, 
of  the  Code,  but  only  under  section  1  of  the 
same  chapter,  because  it  was  made  with 
intent  to  delay,  hinder,  and  defraud,  and 
the  statute  of  limitations  is  no  bar  to  such 
a  charge.  See  Hutchinson  y.  Boltz,  85  W. 
Ya.  7^.  The  statute  of  limitations  was 
improperly  pleaded,  but  was  the  plaintiff 
prejudiced  thereby?  Mrs.  Richards,  ni^  Mc- 
Cleary, was  a  purchaser  for  valuable  con- 
sideration, and,  to  make  the  property  trans- 
ferred to  her  liable,  it  must  be  alleged  and 
shown  that  she  had  notice  of  or  participated 
in  the  fraud,  if  any,  of  her  intended  hus- 
band. This  the  plaintiff  has  wholly  failed 
to  do,  and,  for  all  the  purposes  of  this  suit, 
the  marriage  contract  must  be  held  valid, 
binding,  and  unimpeached,  and  all  the  prop- 
erty transferred  thereby  as  tne  sole  ana  sep- 
arate property,  including  the  rents,  issues, 
and  profits  thereof,  of  the  female  defendant, 
wholly  free  and  acquit  from  any  liability  to 
her  husband's  indebtedness. 

The  plaintiff  objects  that  this  contract,  not 
being  identified  by  date  in  the  certificate  of 
acknowledgment,  was  improperly  admitted 
to  record.  In  the  case  of  Adams  v.  Medsker, 
25  W.  Va.  127,  this  court  has  completely 
answered  this  objection. 

The  plaintiff  further  insists  that,  the  prop- 
erty in  controversy  being  the  property  of  a 
married  woman,  notwithstanding  the  fact 
that  the  bill  propounds  interrogatories  un- 
der oath,  and  the  answer  responds  to  the  in- 
terrogatories under  oath ;  that  because  there 
is  a  gener^  replication, — under  the  hold- 
ings of  this  court  the  female  respondent  must 
prove  that  the  property  was  purchased  with 
funds  not  derived  from  her  husband.  Now, 
the  bill  alleges,  and  the  respondent  admits, 
that  the  funds  were  derived  from  her  hus- 
band, and  states  the  manner  of  the  derivation 
directly  in  accord  with  the  discovery  sousrhu 
If  the  answer  admits  the  facts  stated  in  the 
bill,  what  is  left  for  the  defendant  to  prove? 
The  defendant  admits  that  she  received  the 
property  through  the  very  transactions  the 
plaintiff  alleges  she  had  with  her  husband, 
but  she  denies  that  these  transactions  were 
fraudulent,  either  in  fact  or  law.  The  facts 
being  undisputed,  it  devolves  upon  the  court 
to  say  whether  they  are  such  that  frnuduleat 
intent  on  the  part  oi  the  husband,  with  fraud- 
ulent knowledge  on  the  part  of  the  wife,  can 
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he  inferred  or,  if  not,  whether  constructive 
legal  fraud  can  be  imputed  to  her.  Taking 
the  whole  history  of  the  transactions  of  the 
husband  as  set  out  in  this  case,  it  clearly 
appears  that  it  was  the  intention  of  the  de- 
fendant husband  to  place  his  property  in 
auch  condition  that  the  plaintiff  could  not 
possibly  succeed  in  making  his  judgment ; 
and  nowhere  is  this  more  apparent  t^ban  in 
the  luplicate  answers  which  he  has  had  pre- 
pared—one, no  doubt,  as  agent,  and  the  other 
as  principal — for  himself  and  wife,  and  filed 
herein.  It  is  plain  from  these  answers  that 
the  husband,  either  through  information  from 
his  legal  advisers,  or  through  his  own  study 
of  the  subject,  believed  that  he  had  all  the 
property  in  controversy  thoroughly  armor- 
plated  against  the  assaults  of  the  plaintiff, 
■and  therefore  he  appears  to  take  special  de- 
light in  showing  how  skillfully  he  has  man- 
^ged  to  increase  the  value  of  his  wife's  sep- 
.arate  estate  magniflcentlv,  and  yet  secured 
it  beyond  the  reach  of  the  clutches  of  his 
own  creditors.  The  exultation  at  the  suc- 
oess  of  his  scheme  and  the  fraudulent  intent 
of  the  husband  are  nowhere  more  apparent 
than  when  he  gives  utterance  to  the  follow- 
ing false  profession :  "  Respondent  regrets 
that  his  financial  circumstances  are  so  poor, 
but  he  hopes  that  with  the  blessing  of  good 
health,  industrv,  and  economy  he  will  yet 
be  able,  not  only  to  pa^  his  legal  debts,  or 
to  have  property  of  his  own  out  of  which 
the  same  may  be  made  or  paid,  for  it  is  dis- 
agreeable and  annoying  to  respondent  to  owe 
any  debt  to  any  person. "  This,  coming  from 
a  man  who  in  the  same  answer  apparently 
prides  himself  on  the  fact  that  by  his  in- 
genuity, skill,  and  good  management  he  has 
aucceeded  in  getting  over  (14,000  in  his 
wife's  name  in  less  than  five  years,  besides 
supporting  his  family,  and  who  owes  less 
than  $1,500,  evidences  a  lack  of  sincerity  on 
his  part  that  amounts  to  almost  positive  proof 
that  he  considers  himself  under  no  obligation 
to  pay  the  plaintiff*s  claim,  but  justified  in 
•evading  it  in  any  available  manner.  It  is 
true,  this  debt  was  not  one  of  his  own  con- 
tracting ;  but  the  law  has  made  him  liable 
for  it,  and  therefore  it  is  just  as  binding  on 
him,  as  a  law-abiding  citizen,  as  any  other 
obligation.  But  it  is  not  so  with  the  de- 
fendant wife.  She  is  guilty  of  no  fraud  in 
fact,  nor  has  she  been  shown  to  have  any 
knowledge  of  his  fraudulent  intent :  on  the 
contrary,  she  appears  to  be  whoUv  innocent 
even  from  the  suspicion  of  actual  fraud  ;  and 
the  only  question  is  whether  the  law  will 
impute  to  her  fraud  from  the  fact  that  she 
became  the  substantial  beneficiary  of  her 
husband's  fraudulent  purpose. 

Having  reached  the  conclusion  that  the 
marriage  settlement  was  good  and  valid  from 
at  least  the  day  of  its  recordation,  May  26, 
18S6,  against  all  creditors  of  the  husband, 
both  existing  and  subsequent,  it  becomes 
unnecessary  to  investigate  any  of  the  trans- 
actions of  the  husband  except  such  as  were 
subsequent  to  that  date.  The  property  which 
became  the  sole  and  separate  property  of  the 
defendant  wife  by  virtue  of  said  contract 
was  as  follows,  to  wit :  Three  notes  known 
as  the  "  Hustead  notes,  **  amounting  to  $8, 250 ; 


three  notes  known  as  the  ''Thompson  notes, 
amounting  to  $1,700 ;  a  judgment  against  £. 
T.  Baldwin,  $600 ;  one  note  on  Joseph  Mur- 
ray, $1,000;  one  note  on  Stewart  Webster, 
$1,000;  also,  a  rental  interest  in  a  two  storr 
brick  block  on  Main  street,  Clarksburg,  W. 
Va.  This  property  the  husband  took  posses- 
sion of,  as  he  had  a  right  to  do  under  the 
law,  and  continued  to  manage  for  her  use 
and  benefit,  and  realized  therefrom  the  sum 
of  $6,620.  The  amount  that  was  never  col- 
lected does  not  appear,  but  it  was  certainly 
something  which  under  the  marriage  agree- 
ment he  would  be  in  duty  bound  to  make 
good  to  her,  as  it  is  to  be  presumed  that 
when  he  made  the  transfer  in  consideration  of 
marriage  he  represented  that  all  said  claims 
were  as  good  as  ^old,  after  the  usual  manner 
of  men  under  similar  circumstances.  He 
made  several  investments  in  real  estate  and 
gas  and  electric  light  stock,  which  were  all 
legitimate,  and  from  none  of  which  she  re- 
ceived much  more  in  return  than  the  princi- 
pal invested.  It  is  therefore  unnecessary  to 
consider  any  of  these,  as  there  is  no  pretense 
that  any  of  them  could  be  treated  as  fraud- 
ulent, with  the  single  exception  of  the  trans- 
action in  relation  to  the  newspaper  plant. 
About  the  1st  day  of  April,  1886,  the  hus- 
band, having  caused  the  newspaper  plant 
known  as  the  "Telegram"  to  be  sold  under 
a  deed  of  trust  given  to  secure  the  Hustead 
notes  of  $8,250,  and  the  same  having  been 
bought  in  for  the  wife  at  the  price  of  1 1,400, 
credited  on  said  notes,  began,  in  the  name 
and  as  the  agent  of  his  wife,  to  carry  on  said 
newspaper  business,  and  continued  the  same 
up  until  the  1st  day  of  December,  1890, 
when  he  sold  the  whole  plant,  including  the 
balance  of  the  lease  on  the  building,  for  the 
sum  of  $3,500,  which  he  turned  into  his 
wife's  estate,  and  which  probably  fully  com- 
pensated her  for  her  loss  on  the  Hustead 
notes.  In  the  answer  of  the  wife,  repeated 
in  the  answer  of  the  husband,  is  the  follow- 
ing statement :  **  Respondent  had  confidence 
in  the  honor  and  integrity  of  her  said  hus- 
band as  her  agent,  and  committed  to  him, 
as  her  agent,  the  conduct  and  management 
of  said  newspaper,  its  presses,  etc. ,  to  a  very 
^reat  extent,  depending  upon  his  honesty  and 
integrity  and  skill  in  the  correct  and  proper 
management  of  said  newspaper,  presses,  etc., 
in  her  interests  and  as  her  property  and  bus- 
iness;" and  ''respondent,  in  answer  to  the 
ninth  interrogatory  of  plaintiff,  says  that  the 
amount  of  profits  made  from  the  Telegram 
newspaper  property,  including  job  work 
connected  with  saia  newspaper  omce,  from 
the  1st  day  of  April,  1886,  until  December 
1,  1890,  was  at  the  average  rate  of  from 
$1,200  to  $1,500  per  annum.  Respondent  is 
satisfied  that  the  amount  of  said  profits  per 
annum  during  the  time  last  aforesaid  was 
upon  an  average  not  less  than  $1,200,  nor 
more  than  $1,500;  so  that  the  aggregate 
amount  of  said  profits  made  from  the  said 
Telegram  newspaper,  including  the  job  work 
connected  with  said  newspaper  oflice,  was, 
as  respondent  verily  believes,  during  said 
last- mentioned  time,  not  less  thaE  $5,600, 
nor  more  than  $7,000  "  In  another  part  of 
their  separate  answers  it  is  stated  that  part 
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of  this  amount  was  used  in  support  of  the 
family,  leaving  a  net  balance,  however,  of 
not  leas  than  $5,000.  Now,  it  is  easy  to  be 
seen  that  the  husband's  labor  and  skill,  he 
beinff  a  practical  and  efficient  printer,  pro- 
duced this  large  profit.  The  question  pre- 
sents itself,  Has  a  husband  who  is  skilled  in 
any  particular  branch  of  labor  the  right  to 
beslow  all  his  time,  labor,  and  skill  to  the 
increase  of  his  wife*s  separate  estate,  and 
allow  his  Just  legal  obligations  to  go  un- 
paid? It  has  been  settled  by  numerous  and 
repeated  decisions  that  it  matters  not  how 
much  of  his  labor  and  skill  a  man  may  de- 
▼ote  to  his  wife's  property ;  and,  although 
it  may  be  changed  from  a  rude  to  a  manu- 
factured state,  u  remains  her  property  still, 
and  cannot  be  levied  on  by  execution  or  at- 
tached for  his  debts.  MiUer  v.  Peek,  18  W. 
Va.  09;  Attoood  v.  Dolan,  84  W.  Va.  663. 
A  court  of  law  affording  no  remedy,  what 
will  a  court  of  equity  do?  In  Bump  on 
Fraudulent  Conveyances  (page  250)  the  law 
is  stated  to  be :  **  An  arrangement  by  which 
the  husband  acts  as  his  wife's  agent  without 
any  compensation,  or  for  a  compensation  that 
is  insufficient,  is  in  effect  an  attempt  to  make 
a  voluntary  conveyance  of  the  products  of 
his  skill  and  labor  in  her  favor,  and  is  void 
against  his  creditors ;"  and  on  page  251 : 
''A  debtor  may,  therefore,  bestow  his  skill 
and  labor  upon  his  wife's  estate,  so  far  as 
may  be  reasonably  necessary,  without  ren- 
dering the  products  liable  to  his  creditors. 
He  may  do  even  more  than  that.  As  his  first 
obligation  is  to  support  his  family,  the  pro- 
ducts of  the  land  will  not  be  liaSle  for  his 
debts  until  that  obi i elation  is  discharged, 
and  even  then  they  will  not  be  liable  unless 
the  portion  not  needed  for  the  support  of  the 
family  is  the  result  of  his  labor;  but,  if 
there  is  any  such  surplus  that  is  the  result 
of  his  skill,  there  is  no  reason  why  it  may 
not  be  reached  in  equity,  and  appropriated 
towards  the  payment  of  his  debts. "  Shackle- 
f<yrd  V.  Qoaier,  6  Bush,  150 ;  Qliddm  v.  Tay- 
lor, 16  Ohio  St.  509,  91  Am.  Dec.  98.  In  the 
latter  case  it  is  said :  **The  arrangement  be- 
tween the  husband  and  wife,  whereby  he 
undertook  to  carry  on  business  in  her  name 
and  for  her  exclusive  benefit,  was  in  effect 
an  attempt  to  make  a  voluntary  settlement 
of  the  products  of  his  skill  and  industry  in 
favor  of  his  wife."  In  the  case  of  Penn  ▼. 
Wiitehead,  17  Gratt.  527,  94  Am.  Dec.  478, 
Judge  Moncure  says :  "  Now,  I  take  it  to  be 
a  sound  principle  of  law  that  by  no  agree- 
ment or  arrangement  between  husband  and 
wife  alone,  founded  on  no  valuable  consid- 
eration, can  the  profits  of  the  future  labor 
of  either  of  them,  much  less  of  the  husband 
alone,  be  secured  to  the  use  of  them  or  either 
of  them,  or  their  family,  in  exclusion  of  the 
claims  of  their  creditors  existing  at  the  time 
such  agreement  or  arrangement  is  made ;  and 
any  such  agreement  or  arrangement  entered 
into  for  the  purpose  of  having  that  effect 
would  be  a  mere  contrivance  to  hinder,  de- 
lay, and  defraud  creditors,  and  would  be 
null  and  void  as  to  such  creditors,  according 
to  the  true  intent  and  meaning,  if  not  the 
literal  terms,  of  the  statute."  ^No  one  will 
contend  that  such  profits  can  thus  be  secured 
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to  the  husband  alone,  in  exclusion  of  th» 
claims  of  his  creditors.  Nor  can  they  any 
more  be  thus  secured  to  the  use  of  his  wife 
or  family,  at  least  in  exclusion  of  the  claim* 
of  existing  creditors."  '^To  be  sure,  the 
law  cannot,  or  does  not,  compel  a  man  in 
advance  to  labor  for  his  creaitors."  They 
have  no  lien  or  mortgage  on  his  person. 
**  And  if  he  chooses  to  be  so  dishonest  as  to^ 
idle  or  give  a  way  his  time,  rather  than  labor 
for  the  means  of  paying  his  debts,  the  law 
cannot  and  does  not  attempt  to  prevent  it. " 
**A  man  is  not  apt  to  give  away  his  labor, 
or  even  idle  away  his  time,  u  he  is  not 
honest  enough  to  wish  to  pay  his  debts,  self- 
interest  prompts  him  to  do  something,  and 
to  try  to  secure  to  himself  and  his  family  the 
profits  of  his  skill  and  labor.  This  motive 
of  self-interest  is  generally  sufficient,  with- 
out being  assisted  by  legal  means,  to  stimu- 
late a  man  into  action,  and  prevent  him  from 
throwing  or  giving  away  his  time,  instead 
of  trying  to  make  a  profitable  use  of  it ;  and 
the  law,  instead  of  attempting  to  apply  such 
stimulus,  contents  itself  with  subjecting  any 

ftrofit  he  may  make  for  himself  or  family  to 
lability  to  the  payment  of  his  debts  as  afore- 
said. "  And  in  the  case  of  T}rapfuU  v.  Con- 
klyn,  87  W.  Va.  242,  this  court  stated  the 
law  as  follows :  **  (4)  The  fact  that  an  in- 
solvent husband  voluntarily  bestows  his  labor 
and  skill  in  the  business  of  farming  carried 
on  by  his  wife  upon  land  which  is  her 
separate  property,  and  operated  with  her 
separate  property,  will  not,  in  the  absence  of 
fraud,  render  the  products  the  property  of  the 
husband,  and  liable  for  his  debts.  If  such 
products,  after  the  support  of  the  family, 
leave  a  surplus  in  property  attributable  to 
his  skill  and  labor,  equity  would  make  a 
just  apportionment  between  wife  and  cre- 
ditors." 

From  these  and  other  numerous  authoritiee 
examined,  there  can  be  no  other  conclusion 
reached  than  that  if  a  man  skilled  in  any 
employment  does  business  in  her  name  with 
the  capital  furnished  by  his  wife,  and  large 
profits  over  and  above  the  necessary  expenses 
of  the  business,  including  the  support  of 
himself,  wife,  and  family,  accrue  therefrom, 
owing  to  his  skill  and 'experience,  and  he 
turn  such  profits  over  to  his  wife  or  invest 
them  in  property  for  her,  a  court  of  equity 
will  treat  such  arrangement  as  fraudulent, 
and  will  make  an  equitable  distribution  of 
such  profits  between  the  wife  and  existing 
creditors  of  the  husband.  Not  that  the  wife 
is  guilty  of  any  actual  fraud,  but  her  hand, 
belt  ever  so  chaste,  is  polluted  by  receiving 
as  a  gift  from  her  husband  the  funds  which 
he  is  endeavorinff  to  fraudulently  conceal, 
under  the  cloak  of  her  separate  property,  from 
the  searching  eyes  of  his  creditors.  Accord- 
ing to  the  admission  of  both  of  the  defend- 
ants doing  business  with  his  wife's  capital, 
and  in  her  name  and  for  her  benefit,  owing 
to  his  skill,  labor,  and  management,  the 
husband,  during  a  period  of  four  years  and 
nine  months  succeeded  in  making  a  net  profit 
of  not  less  than  $5,000  above  all  necessary 
expenses,  including  the  support  of  himself, 
wife,  and  family,  partly  supplemented  by 
the  revenues  of   the  husband   from  other 
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cources.  The  only  way  that  the  law  famishes 
for  the  asoertainment  of  how  much  of  this 
luLndaome  profit  is  due  to  the  skill  and  labor 
•of  the  husband  is  to  deduct  therefrom  the 
legal  interest  on  the  amount  of  the  capital 
invested.  The  plant,  which  was  worth  much 
more,  was  purchased  for  the  wife  at  the  price 
of  $1,400;  but  as  she  lost  the  balance  of  the 
Hustead  notes  of  $8,250,  and  the  plant  was 
afterwards  sold  for  her  at  the  price  of  $8,600, 
it  is  no  more  than  equitable  that  her  invest- 
ment should  he  treated  as  this  latter  sum. 
The  legal  interest  on  $8,500  for  four  years 
4ind  nine  months — tiie  time  the  business  was 
<»rried  on  in  her  name — is  $997.20,  which 
^deducted  from  the  $5,000  leaves  the  net 
balance  of  $4,002.80,  representing  the  hus- 
band's skill  and  labor,  which  he  voluntarily 
4uid  gratuitously  merged  into  her  separate 
•estate  for  the  evident  purpose  of  evading  the 
legal  liabilities  incurred  by  him,  though 
-small  m  amount,  for  his  wrongful  and  il- 
legal treatment  of  the  plaintiff  and  others. 
He  justifies  his  course  for  the  reason  that  they 
were  not  debts  of  his  own  contracting,  but 
liabilities  imposed  upon  him  in  legal  pro- 
•ceedings  in  which  he  was  not  dealt  with 
Justly,  and  therefore  he  is  under  no  moral 
obligation  to  pay  them,  but  has  the  right  to 
fight  the  law  with  the  law,  and  evade  them 
if  possible.  The  maxim  of  the  moral  law  is 
tooth  for  tooth,  eye  for  eye,  reputation  for 
Teputatiop,  property  for  property,  and  life 
for  life,  or  what  is  called  ** restitution  in 
iLind. "  Human  ingenuity  and  wisdom  could 
not  devise  a  practical  plan  for  carrying  out 
this  maxim  without  tbe  infiiction  of    the 

? greatest  cruelties,  and  oftentimes  the  greatest 
n justice.  So,  leaving  the  equality  which 
this  law  demands  to  the  final  arbitrament  of 
Him  who  can  weigh  the  motives  and  inten- 
tions, and  from  whom  no  secret  is  hidden, 
and  on  whom  no  deception  can  be  success- 
fully practiced,  the  common  law,  in  cases  of 
injury  to  property,  person,  or  reputation, 
provides  a  pecuniary  reparation  in  the  way 
of  compensation  to  the  injured  party,  and 


also  furnishes  the  means  of  ascertaining  the 
damage  inflicted ;  and,  when  that  is  once 
fixed  and  determined  by  its  judgment,  it 
regards  the  duty  of  payment  just  as  sacred 
and  binding  as  any  volunt<ary  obligation  as- 
sumed by  the  party,  nor  will  it  lend  its  aid 
in  any  manner  whatever  to  him  who  is  en- 
deavoring to  hinder,  delay,  and  defeat  the 
collection  of  such  a  judgment.  Owing  to  its 
feeble  administration,  it  may  sometimes  ap- 
pear impotent;  but  inconsistency  and  du- 
plicity are  no  part  of  its  nature.  On  the  con- 
trary, it'hates  fraudulent  pretenses  and  prac- 
tices, and  loves  honesty  and  fair  dealing,  and 
will  furnish  every  means  to  ferret  out  and 
bring  to  light  the  hidden  resources  and  prop- 
erty of  him  who  is  endeavoring  to  defeat  the 
collection  and  escape  the  payment  of  a  legal 
obligation,  be  it  tbe  result  of  a  contract  self- 
imposed,  or  a  forfeiture  for  a  wrong  self  com- 
mitted. Since  the  institution  of  these  pro- 
ceedings, death  has  summoned  the  husband 
defendant  before  a  higher  tribunal,  where  we 
can  expect  equal  retributive  Justice  merci- 
ful Iv  meted  out;  but  the  property  which 
resulted  from  his  skill  and  labor,  and  with 
which  he  should  have  satisfied  his  legal  ob- 
ligations, is  still  in  the  hands  of,  and  com- 
mingled with,  the  estate  of  his  widow,  and 
the  plain,  though  painful,  duty  devolves  on 
this  court  of  requiring  her  to  surrender  a 
sufficient  amount  thereof  to  pay  the  plain- 
tiff's judgment.  Her  coverture  being  re- 
moved, there  is  no  legal  barrier  to  a  personal 
decree  against  her;  but,  if  she  prefers  the 
proceedings  to  continue  against  the  property 
in  controversy,  it  will  be  proper  and  nec- 
essary for  the  plaintiff  toamenahisbill,  and 
brinff  James  M.  Lyon,  who  appears  to  be  a 
purchaser,  not  pendente  lite,  of  said  prop- 
erty, before  the  court,  that  he  may  defend  his 
interest  therein. 

The  decree  of  the  Circuit  (hurt  i$  therefore 
revereed,  and  this  cause  is  remanded  for  fur- 
ther proceedings  in  accordance  with  this 
opinion  and  the  rules  of  law  and  equity. 
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1.   A  oonrt  of  eqnltjr  haa  Jurisdiction  to 

refltrain  the  enforcement  of  on  invalid  ordlnanoe, 
tbe  execution  of  which  injuriously  affects 
private  riishta.  • 

S«   An  ordinance  proTldlnip  for  the  de» 
■traction  of  milk  which  le  found  by  tbe 


authorized  inspector  by  proper  meant  and  lo- 
struments  not  to  come  up  to  the  prescribed  stand- 
ard,  is  within  tbe  police  power. 

8«  The  qneatlon  whether  or  not  milk 
which  le  daily  offered  for  sale  in  every 
part  of  a  large  and  populous  city  comes  up  to  tbe 
prescribed  iitandard,  f or  the  purpose  of  confis- 
oatinff  and  destroying  that  which  Is  condemoed, 
may  he  determined  otherwise  than  by  ordinary 
prooesB  of  Judicial  investigation  or  by  chemical 
analysis  without  violating  the  constitutional 
provision  as  to  due  process  of  law. 


NoTB.— Tbe  above  case  goes  a  step  beyond  that 
•of  i^tate  V.  Dnpaquier  (La.)  ante,  108,  in  that  it  up- 
holds the  legality  of  the  def^ruotlon  of  milk  found 
to  be  below  lawful  standards  without  any  Judicial 
proceedings.  This  presents  a  question  akin  to  that 
treated  in  the  note  to  Orlando  «.  Pragg  (Fla.)  19  L. 
B.  A.  198,  which  was  as  to  the  right  to  oompensa- 
tton  for  property  destroyed  In  abating  a  nuisanoe, 

-26  L.  R.  A. 


This  subject  is  further  illustrated  by  the  decision 
of  the  United  States  Supreme  Court  in  Lawton  v. 
Steele,  U»  n.8.  US,  88  Led.  885,whicb  holds  that  the 
summary  destruction  of  illegally  used  fishing  nets 
is  not  a  violation  of  the  constitutional  provision 
against  depriving  one  ot  his  property  without  due 
process  of  law. 


See  also  34  L.  R.  A.  318;  45  L.  R.  A.  433. 
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APPEAL  by  plaintiff  from  a  decree  of  the 
Circuit  Court,  No.  2,  of  Baltimore  City,  in 
favor  of  defendants  in  a  suit  brought  to  enjoin 
defendants  from  executing  an  ordinance  rel- 
ative to  the  destruction  of  adulterated  milk. 
Affirmed. 

The  facts  are  stated  in  the  opinion. 

Mt.  Thomas  C. Weeks  for  appellant 

Messrs,  Thomas  O.  Hayes  and  William 
S«  Bryan,  Jr.,  for  appellees: 

The  appellee  is  in  no  wise  liable  for  the  acts 
of  the  board  of  health,  its  inspectors  and 
analyst,  in  executing  the  provisions  of  said 
ordinance. 

2  Dill.  Mun.  Corp.  977;  Boehm  ▼.  BoHtimore, 
61  Md.  266. 

The  ordinance  in  question  does  not  require 
a  "chemical  and  microscopical  examination" 
of  the  impure  milk  before  it  is  destroyed  by 
the  inspector. 

The  appellee  had  full  and  ample  authority, 
under  its  general  powers,  to  pass  and  enforce 
ordinance  No.  87. 

Harrison  v.  Baltimore,  1  Gfll,  277;  Boehm  v. 
BaUimxfre,  iupra;  1  Dill.  Mun.  Corp.  §  144, 
note^  p.  546,  §  869;  Cooley,  Const.  Lim.  pp. 
201,  547;  SummervilU  v.  firessiey,  8  L.  R  A. 
854,  88  S.  C.  56;  15  Am.  &  Eng.  Encyclop. 
Law,  p.  1178. 

A  milk  standard  can  be  established  by  law. 

PeopU  V.  Cipperhf,  101 N.  Y.  684;  State  v. 
CampheU,  64  K.  H.  404;  Com,  v.  WaiU,  11 
Allen,  264,  87  Aul  Dec.  711;  BUmer  v.  MiUer, 
10  Hun.  485. 

The  destroying  of  the  impure  milk  without 
prior  judicial  inquiry,  as  provided  in  the 
amendment  to  ordinance  No.  8,  by  the  inspec- 
tor, is  not  the  taking  or  destruction  of  prop- 
ertv  without  due  process  of  law. 

Barhier  v.  Connollp,  118  U.  8.  81,  28  L.  ed. 
924;  Hoon  lUng  y.Ortmlev,  118.  U.  8.708,  28  L. 
ed  1145;  Kichenlaub  v.  St,  Joeeph,  18  L.  R  A. 
590, 118  Mo.  895:  JenktM  BaUantyne,  16L.R 
A.  689.  8  Utah,  245. 

No  prior  judicial  inquiir  is  necessary  before 
destroy  me  the  offending  thing.  The  only  re- 
quircnient  to  give  validUy  to  the  ordinance  or 
law  is  that  it  relates  to  a  matter  within  the 
scope  of  the  police  power  either  as  exercised 
by  the  state  or  delegated  to  a  municipality. 

State  V.  Topeka,  86  Kan.  88,  59  Am.  Rep. 
529;  Blair  v.  Forehand,  100  Mass.  140,  1  Am. 
Rep.  94,  97  Am.  Dec.  82;  Morey  v.  Broton,  42 
N.  H.  878:  Woolf  v.  Chalker,  81  Conn.  121; 
ImcIi  v.  Eltcood,  8  111.  App.  454;  Holler  ▼. 
Sheridan,  27  Ind.  494. 

The  validity  of  the  ordinance  rests  on  the 
immediate  and  imminent  danger  to  life  and 
health. 

Blazier  ▼.  Miller,  10  Hun,  485;  Baltimore 
v.  Ulman  (Md.)  June  21,  1894. 

The  exercise  of  police  power,  by  the  de- 
struction of  property  which  is  itself  a  public 
nuisance,  or  the  prohibition  of  its  use  in  a 
particular  way  whereby  its  value  becomes  de- 
preciated, is  veiy  different  from  taking  of 
property  for  public  use,  or  from  depriving  a 
person  of  his  property  without  due  process  of 
law.  In  the  one  case  a  nuisance  is  abated ;  in 
the  other  unoffending  property  is  taken  away 
from  an  innocent  owner. 
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Mvgler  v.  Kansas,  128  U.  8.  628,  31  L.  ed. 
205;  1  Dill.  Mun.  Corp.  §  347. 

It  is  a  nuisance  per  ee  at  common  law  for  a 
dealer  in  provisions,  or  food  of  any  kind,  to 
sell  unwholesome  or  improper  food  or  provis- 
ions to  his  customers. 

1  Am.  &  Eng.  Encyclop.  Law.  p.  207;  Ber^ 
y.  Diron,  8  Maule  &  S.  11;  4  Bl.  Com.  162;^ 
Cooley,  Const.  Lim.  741. 

The  power  to  regulate,  especially  in  refer- 
ence to  the  public  health,  gives  a  broad  and 
wide  scope  to  the  legislative  body  intrusted 
with  the  power  of  regulation. 

Train  v.  Boston  Disinfecting  Co-  144  Mass* 
528,  59  Am.  Rep.  118;  Eiehenlavb  v.  St. 
Joseph,  18  L.  R  A.  590.  113  HI.  895;  New- 
ark A  8.  0.  Borse  Gar  R.  Co.  v.  Bunl,  50  N, 
J.  L.  808;  1  Dill.  Mun.  Corp.  §§  846,  892;: 
OuiUotU  V.  New  Orleans,  12 La.  Ann.  432;  7'ra- 
gesser  v.  Oray,  9L.  R  A.  780.  78  Md.  257;  liar- 
rison  v.  Baltimore,  1  Gill,  277;  State  ▼.  Colum- 
hia,  6  Rich.  L.  404:  Baltimore  t.  Rndeeke,  4»' 
Md.  217;  Be  CtReefe,  46  N.  Y.  8.  R  557;  Phil- 
lips y.  Allen,  41  Pa.  481,  82  Am.  Dec.  486;. 
States,  Hightitown,  45  N.  J.  L.  508. 

Mr,  Jajnes  P«  Gorier  also  for  appellees. 

Robinson*  Oh,  J,,  delivered  the  opinioik 
of  the  court: 

In  addition  to  the  general  powers  conferred 
on  the  Mayor  and  city  council  by  section 
878,  article  4,  Code  of  Public  Local  Laws, 
to  pass  ordinances  to  preserve  the  health  or 
the  city,  the  Act  of  1894,  chapter  58,  ex- 
pressly authorizes  them  to  provide  by  or- 
dinance for  the    proper  inspection  of  milk 
and  all  other  food  products  offered  for  sa]» 
in  the  city,  and  to  make  such  regulations  la 
regard  to  the  sale  of  the  same  as  they  may 
deem  necessary  to  protect  the  public  health. 

It  was  in  pursuance  of  these  powers  that 
ordinance  No.  87,  now  in  question,  waft' 
passed.  This  ordinance  makes  it  unlawful 
for  any  person  to  sell  or  offer  for  sale  ""anj 
impure,  adulterated,  sophist! cat<*d  or  un- 
wholesome milk  or  other  food  products." 

It  further  provides  that  only  pure,  unadul- 
terated, unsophisticated  and  wholesome  milk 
shall  be  sold,  and  that  such  article  sliall  be 
understood   to   be   the   natural    product   of' 
healthy  cows,  and  which  has  not  been  de- 
prived of  any  part  of  its  cream,  and  to  which 
no  additional  liquid  or  solid  preservative- 
has  been  added,  and  which  at  a  tempeniture- 
of  60  degrees  F.  shall  have  a  specidc  gi-Hvity 
of  not  less  than  1.029,  and  not  less  than  twel  vo- 
per  cent  of  total  solids,  and  not  less  than 
three  per  cent  of  butter  fats.     And  all  milk 
kept  or  offered  for  sale  in  the  city  which. 
shall  not  come  up  to  the  standard  thus  pre- 
scribed shall  be  considered  impure,  adulter- 
ated, sophisticated  or  unwholesome. 

And  tne  ordinance  also  provides  that  the 
term  ''adulterated" shall  be  construed  to  mean 
any  artificial  addition  to  normal  constituents- 
and  the  term  **  sophistication**  to  mean  the 
substitution  of  one  product  for  anoUier,  or 
any  abstraction  of  or  artificial  change  in  tho^ 
normal  constituents,  and  the  term  **  unwhole* 
some"   to  mean  deleterious  to  health,  eta 
And  it  further  provides  for  the  appointment. 
of  a  competent  analytical  chemist,  who  ahalL 
make  such  chemical  and  microscopical  ez- 
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aminatioiiB  as  may  be  re(|nired  under  the  or- 
dinance, and  for  the  appointment  also  of  three 
inspectors  of  food. 

And  section  6,  as  amended,  provides: 
*And  the  milk  or  food  products  in  the  pos- 
session of  the  person  or  persons  so  violating, 
disobeying,  refusing,  or  neglecting  to  com- 
ply with  the  provisions  of  this  ordinance 
may  be  confiscated  and  destroyed  by  the  in- 
spector examining  the  same." 

The  bill  of  complaint  alleges  that  the  ap- 
pellant is  a  dairvman  and  conducts  a  retail 
business  for  the  sale  of  milk,  and  that  in  the 
pursuit  of  his  business  he  daily  serves  milk 
from  his  wagons  to  his  customers  at  their 
homes  in  the  city. 

That  on  or  about  the  16th  of  July,  1894, 
Patrick  R.  Welsh,  inspector,  and  William 
P.  Tonry,  analyst,  on  the  public  highway 
took  certain  miJk,  the  property  of  the  appel- 
lant, **and  without  making  any  chemical  or 
microscopical  examination  thereof,  and  with- 
out due  process  of  law,  poured  the  said  milk 
out  upon  the  Rtrects  and  down  the  gutters  of 
the  city,  thereby  wasting  and  destroying  the 
said  milk." 

The  bill  also  alleges  that  the  said  Patrick 
R.  Welsh  and  Wm.  P.  Tonry  under  the  di- 
rection of  the  board  of  health,  and  under 
color  of  ordinance  87  as  amended,  publicly 
declare  their  intention  to  destroy  the  milk 
of  the  appellant  and  others,  which  after  an 
inspection  by  them  made  by  means  of  a  cer- 
tain mechanical  instrument  known  as  a 
**  Lactometer, "  and  by  a  test  taken  with 
** Litmus"  paper,  they  shall  conclude  not  to 
be  of  the  standard  prescribed  by  the  ordi- 
nance. The  bill  further  alleges  thai  the  or- 
dinance is  an  undue  and  exce^ve  exercise  of 
the  corporation's  legislative  powers  as  con- 
ferred by  law  and  that  section  6  as  amended 
is  absolutely  void  and  of  no  effect. 

Besides  the  general  relief,  the  bill  prays 
that  an  injunction  be  issued  restraining  the 
mayor  and  city  council  and  all  other  defend- 
ants from  taking  and  destroying  without 
chemical  or  microscopical  examination  first 
made  and  without  due  process  of  law  first 
had,  any  milk  or  other  dairy  product,  the 
property  of  the  complafnant,  etc. 

We  cannot  agree  with  the  counsel  for  the 
appellee,  that  a  court  of  equity  has  no  juris- 
diction to  restrain  the  appellee  in  the  en- 
forcement of  the  ordinance  in  question,  even 
though  it  may  be  conceded  to  be  invalid  and 
that  its  execution  would  affect  injuriouAly 
the  rights  of  the  appellant  and  others.  In 
Page's  Com,  d4  Md.  558.  and  in  Holland's 
Case,  11  Md.  187,  69  Am.  Dec.  195,  and  in 
other  cases,  we  have  said  that  "where  an  or- 
dinance is  void  and  its  provisions  are  about 
to  be  enforced,  any  party  whose  interests  are 
to  be  injuriously  affected  thereby  may  and 
properly  ought  to  go  into  a  court  of  equity 
and  have  the  execution  of  the  ordinance 
stayed  by  injunction." 

An  action  at  law,  it  is  true,  would  not  lie 
against  the  city  authorities  to  recover  dam- 
ages for  the  wrongful  acts  of  its  officers  in 
the  execution  of  the  ordinance,  and  for  the 
reason  that  the  police  power  to  pass  such  or- 
dinances is  delegated  by  the  state,  to  be  ex- 
ercised, not  for  the  benefit  or  in  the  interest 
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of  the  city  in  its  corporate  capacity,  but  for 
the  piibl  ic  good.    Boehm's  Case,  61  Md.  259. 

There  is  a  broad  distinction,  however,  be- 
tween an  action  at  law  against  the  city  au- 
thorities to  recover  damages  for  the  wrongful 
acts  of  its  officers,  and  the  power  of  a  court 
of  equity  to  restrain  the  enforcement  of  an 
ordinance  admitted  to  be  invalid  and  the  ex- 
ecution of  which  affects  injuriously  private 
riehts. 

I^or  can  there  be  any  question  as  to  the 
power  of  the  appellee  to  provide  by  ordi- 
nance for  the  inspection  of  milk  offered  for 
sale  within  its  corporate  limits  and  to  forbid 
the  sale  of  any  milk  which  does  not  come  up 
to  the  standard,  or  test  prescribed  by  the  or- 
dinance. 

And  the  real  question,  it  seems  to  us  under 
the  demurrer,  is  whether  it  has  the  power 
to  direct  that  milk  which  is  found  upon  in- 
spection not  to  come  up  the  standard,  as  thus 
prescribed,  shall  be  destroyed. 

What  is  termed  the  police  power  has  been 
the  subject  of  a  good  deal  of  consideration 
by  both  the  federal  and  state  courts,  and  all 
agree  that  it  is  a  difficult  matter  to  define  the 
limits  within  which  it  is  to  be  exercised. 
Every  well  organized  government  has  the 
inherent  right  to  protect  the  health  and  pro- 
vide for  the  safety  and  welfare  of  its  people. 
It  has  not  only  the  right,  but  it  is  a  duty 
and  obligation  which  the  sovereign  power 
owes  to  the  public,  and  as  no  one  can  foresee 
the  emergency,  or  necessity  which  may  call 
for  its  exercise,  it  is  not  an  easy  matter  to 
prescribe  the  precise  limits  within  which  it 
may  be  exercised. 

It  may  be  said  to  rest  upon  the  maxim 
'^saltu  populi  suprema  lex,"  and  the  constitu- 
tional guaranties  for  the  security  of  private 
rights,  relied  on  by  the  appellant,  have  never 
been  understood  as  interfering  with  the  power 
of  the  state  to  pass  such  laws  as  may  be  nec- 
essary to  protect  the  health  and  provide  for 
the  safety  and  good  order  of  society.  ^  Prop- 
erty of  every  kind,"  says  Mr.  Justice  Story, 
"is  held  subject  to  these  general  regulations 
which  are  necessary  for  the  common  good 
and  general  welfare.  And  the  legislature 
has  the  powor  to  define  the  mode  and  manner 
in  which  every  one  may  use  his  property.'^ 
2  Story,  Const. 

And  in  the  late  case  of  Mugler  y.  Kansas, 
128  U.  S.  628.  31  L.  ed.  205,  after  consider- 
ing the  constitutional  limitations  which  de- 
clare that  no  person  shall  be  deprived  of  his 
property  or  liberty  without  due  process  of 
Jaw,  the  Supreme  Court  says  these  limita- 
tions "have  never  been  construed  as  being 
incompatible  with  the  principle  equally  vi- 
tal because  essential  to  the  peace  and  safety, 
that  all  property  in  this  country  is  held  un- 
der the  implied  obligation  that  the  owner's 
use  of  it  shall  not  be  injurious  to  the  com- 
munity." To  justify  such  interference  with 
private  rights,  its  exercise  must  have  for  its 
Immediate  object  the  promotion  of  the  pub- 
lic good,  and,  so  far  as  may  be  practicable, 
ever^  effort  should  be  made  to  adjust  the  con- 
flicting rights  of  the  public  and  the  private 
rights  of  individuals.  At  the  same  time  the 
emergency  may  be  so  great  and  the  danger  to 
be  averted  so  imminent,  that  private  rights 
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must  yield  to  the  paramount  safety  of  the 
public  and  to  await  in  such  cases  the  delay 
necessarily  incident  to  ordinary  judicial  in- 
•quiry  in  the  determination  of  private  rights 
would  defeat  altogether  the  object  and  pur- 
poses for  which  the  exercise  of  this  salutary 
power  was  invoked.  Whatever  injury  or  in- 
•convenience  one  may  suffer  in  such  cases,. he 
is  in  the  eye  of  the  law  compensated  by  shar- 
ing the  common  benefit  resulting  from  the 
nummary  exercise  of  this  power,  and  which, 
under  the  circumstances,  was  absolutely 
necessary  for  the  protection  of  the  public. 

Tlie  use  of  milk  as  an  article  of  food  en- 
ters largely,  as  we  all  know,  into  the  daily 
•consumption  of  every  household,  and  there 
is  no  more  fruitful  source  of  disease  than  the 
use  of  adulterated  and  unwholesome  milk. 
And  if  the  appellant's  contention  be  right, 
that  the  question  whether  or  not  milk,  which 
is  daily  offered  for  sale  in  every  part  of  a 
large  and  populous  city,  comes  up  to  the 
-standard  prescribed  by  the  ordinance,  must 
be  determined  by  the  ordinary  process  of 
judicial  investigation,  or  by  chemical  analy- 
sis, it  would  be  impossible  to  prevent  the 
•danger  to  the  public  health  necessarily  re- 
-sultingfirom  impure  and  unwholesome  milk. 
And  it  is  absolutely  necessary,  therefore, 
that  the  appellee  should  have  the  power  to 
provide  for  its  inspection  by  proper  means 
«nd  instruments,  and  if,  upon  such  inspec- 
tion, it  shall  be  found  not  to  come  up  to  the 
standard  prescribed  by  the  ordinance,  to  di- 
rect that  the  offending  thing  shall  be  de- 
stroyed. 

The  exercise  of  such  a  power  is,  we  think, 
fully  sustained  both  on  principle  and  au- 
thority. In  BlazUr  v.  Miller,  10  Hun,  485, 
where  an  ordinance  like  the  one  now  before 
us  authorized  the  inspector  to  destroy  milk 
offered  for  sale  which,  upon  inspection,  was 
found  to  be  below  the  proper  standard,  was 
sustained  on  the  ground  that  tlie  destruction 


I  of  the  offending  thing  was  necessary  to  pre- 
vent the  imminent  danger  to  life  and  he:iUii, 
which  would  result  from  the  use  of  impure 
milk.  And  in  Magler  v.  KaMtu^  to  wiiirh 
we  have  heretofore  referred,  Mr.  Ju»iic$ 
Harlan  says:  "The  exercise  of  the  police 
power  by  the  destruction  of  property,  which 
is  itself  a  public  nuisance,  or  the  prohibi- 
tion of  its  use  in  a  particular  way,  whereby 
its  value  becomes  depreciated,  is  very  differ- 
ent from  taking  property  for  public  use  or 
from  depriving  a  possessor  of  his  property 
without  due  process  of  law." 

It  is  in  the  exercise  of  this  power  that 
quarantine  laws,  which  not  only  interfere 
with  private  rights,  but  with  the  liberty  of 
persons,  are  passed ;  and  also  laws  which 
provide  for  the  destruction  of  infect^  cloth- 
ing to  prevent  the  spread  of  contagcous  dis- 
eases. And  as  to  the  extent  and  the  summary 
manner  in  which  it  may  be  exercised  to  pro- 
tect the  Dublic  health,  we  may  refer  to 
Boehm's  Gate.  61  Md.  264 ;  Train  v.  B^tioh 
Dieinfeeting  Co.  144  Mass.  523,  59  Am.  Rep. 
118,  and  Newark  dt  8.  0.  Boree  Car  B.  Co. 
V.  Hunt,  50  N.  J.  L.  808. 

The  Act  of  1894,  authorizing  the  appellee 
to  provide  for  the  inspection  of  milk,  aod  to 
make  such  regulations  in  regard  to  the  same 
as  it  may  deem  necessary,  also  authorizes 
the  appellee  to  provide  by  a  fine  of  not  more 
than  $100  for  the  punishment  of  all  persons 
violating  such  regulations.  The  amount  of 
the  fine  was  left  to  the  discretion  of  ihe  ap- 
pellee, provided,  however,  it  was  not  to 
exceed  |100.  The  ordinance  in  question 
provided  a  fine  of  not  more  than  $50  as  a 
punishment  for  persons  violating  its  pro- 
visions, and  as  the  amount  of  the  fine,  not 
to  exceed,  however,  $100,  was  left  to  its 
discretion,  there  can  be  no  objection  to  the 
ordinance  on  this  ground. 

Decree  affirmed. 


NEW  YORK  COURT  OF  APPEALS. 


Frank  S.  0AEE8,  Appt, 

t, 

CATTARAUGUS    WATER     COMPANY, 

•        Beept. 

a48N.  Y.490.) 

1.   The  prestdent  of »  corporation*  who 
is  its  general  manag^er*  has  authority 


to  adopt  and  ratiff  a  oontraot  made  l^  himself 
for  the  corporation  before  It  was  lemUly  created 
for  the  performance  of  services  for  the  oompaoy, 
which  he  would  have  power  to  engage  If  no  pre- 
vious oontraot  existed. 

2.  The  intention  and  purpose  of  the 
president  of  a  corporation  and  of  a  per- 
son upon  whom  be  calls  for  services  as  to  the 
adoption  of  a  contract  made  between  tbem  on 


NoTB.—jLiaM2ttv  cf  corporationB  on  eontracte  of 

promoters. 

The  most  recent  cases  agree  that  unless  the  corpo- 
ration has  adopted  a  contract,  made  for  it  by  its  pro- 
moters on  liability  is  imposed  upon  it  by  reason  of 
-such  contrnct  Earlier  oases  recognized  some  liabil- 
ity but  the  exact  extent  of  It  seems  never  to  have 
been  defined. 

Caeet  reeoffnIMno  lidMlity. 

There  are  a  number  of  early  Bnglish  cases  In 
which  the  contract  obltgatlon  has  been  enforced 
against  the  corporation. 

Thus  in  Simpson  v.  Howden.  1  Keen,  688, 8  Myl. 
«6  L.  R.  Hu 


A;  0. 07, 1  Railway  Gas.  836,  10  Ad.  ft  El.  798, 9  Clark 
ft  F.  81, 8  Railway  Gas.  894,  the  agreement  of  the 
promoters  for  the  purpose  of  overcoming  opposi- 
tion to  the  bill  or  cluirter  seems  to  have  benn  re- 
garded as  valid. 

So  in  Webb  v.  Direct  London  ft  P.  B.  Co.,  t 
flare,  129,  it  seems  to  be  assumed  that  the  corpora- 
tion Is  liable  on  a  contract  of  the  promoters  en- 
tered into  to  secure  the  withdrawal  of  the  opposi- 
tion of  a  landowner  to  the  paswge  of  a  charter. 

In  Petre  v.  Bastem  Counties  R.  Co.,  ^  BaUway 
Gas.  482,  an  agreement  by  the  promoters  to  giv« 
oompensatlon  for  withdrawing  opposition  to  (he 
charter  was  enforced. 


See  also  35  L.  R.  A.  276. 
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the  aubjeet  before  the  incorporation  of  the  oom- 
peny  to  a  question  for  the  Jury. 

^  An  i|i<HMnent  with  the  iirom€>ter  of 
a  oorfKiratloii  formed  to  construct  viUaffe 
water vrorks  not  to  organize  another  corporation 
for  that  purpose  or  to  ask  oi  receive  a  franchise 
from  the  town  authorities  for  that  purpose  is  not 
4igaiiist  public  policy. 

(Qray  and  Finch,  JJ.,  diueni.) 
(November  2. 18M.) 

APPEAL  by  plaintiff  from  a  Judgment  of 
the  Gkneral  Term'  of  the  Supreme  Court, 
l^f  th  Department,  overruling  a  motion  for  a 
oew  trial  upon  exceptions  heard  at  general  term 
-in  the  first  instance  to  the  entry  by  the  Cattar- 
augus County  Circuit  of  a  non  suit  in  an  action 
brought  to  recover  the  contract  price  of  ser- 
vices alleged  to  have  been  rendered  by  plain- 
tiff to  defendant.    Reveraed. 

The  contract  which  formed  the  basis  of  the 
«uit  was  as  follows: 


"Cattaraugus,  N.  Y.,  Feb.  18, 1890. 

"This  agreement  made  by  and  between  the 
Cattaraugus  Water  Company  of  Cattaraugus, 
N.  T.,  and  F.  8.  Oakes,  of  the  same  place, 
Witnesseth:  The  Cattaraugus  Water  Com- 
pany hereby  agrees  to  and  with  F.  8.  Cakes 
to  pay  him  the  sum  of  one  thousand  dollars  in 
consideration  of  his  services  to  said  water  com- 
pany in  securing  right  of  way,  hvdrant  rental 
and  placing  investments,  and  in  all  things  per- 
taining to  the  building  of  the  waterworks  at 
Cattaraugus,  N.  Y. 

"Said  sum  to  be  paid  at  the  completion  of 
said  works. 

"Said  services  to  consist  of  aiding  and  help- 
ing the  said  company  in  the  above  matters, 
but  without  cash  expense  to  said  Cakes. 

"If  said  waterworks  are  not  constructed  in 
Cattaraugus  by  said  company,  then  this  agree- 
ment to  be  null  and  of  no  effect. 

"This  agreement  shall  be  binding  on  the  suc- 
cessors and  assigns  of  the  said  company. 

"George  N.  Cowan. 
"Att'y  for  Cattaraugus  Water  Co." 


So  in  a  case  of  a  contract  for  wlthdrawinir  op- 
position to  the  bill  in  parliament,  the  court  says  a 
•corporation  will  be  bound  by  the  agreement  of  Its 
Individual  members  actluff  before  Incorporation, 
in  its  behalf  if  it  has  received  the  full  benefit  of  the 
consideration  for  which  the  agrreement  stipulates 
on  its  behalf.  Edwards  v.  Grand  Junction  R.  Co.  1 
Myl.  ft  C.  6S0. 

A.  railroad  company  is  bound  by  the  contract  of 
its  promoters  for  the  purpose  of  procurtnflr  the 
withdrawal  of  opposition  to  the  project.  Lindsey 
V.  Great  Northern  B.  Go.  10  Hare,  664. 

So  in  Doo  V.  London  ft  C.  B.  Co.,  1  Railway  Cas. 
257.  the  acrreement  of  promoters  was  enforced  in 
•equity. 

In  Stanley  v.  Chester  ft  B.  R.  Co.,  8  Myl.  ft  C.  778, 1 
Railway  Gas.  07.  affirming  9  Sim.  204, 1  Railway  Cas. 
-58.  an  agreement  was  upheld  in  equity  by  which 
the  promoters  had  airreed  that  in  case  their  project 
was  successful  it  would  take  the  contracts  of  the 
rival  company  off  from  its  hands. 

In  Eastern  Counties  R.  Co.  v.  Hawkes,  6  H.  L.  Cas. 
7BL,  24  !«.  J.  Cb.  601,  the  headnote  says  that  promot- 
ers of  a  corporation  proposing  to  make  a  line  of 
railway  may  lawfully  enter  into  a  contract  for  the 
land  that  will  be  necessary  for  the  road  and  such 
•contract  may  be  enforced.  But  iMrd  St.  Leonards 
•says,  on  p.  874,  that  ^*we  have  not  (in  this  case)  to  fix 
a  cofrporation  after  Incorporation  witb  a  con- 
tract made  by  promoters  before  the  bill  passed.** 

ModiMcOAorCof  the  dxictHnt  of  HahaUy. 

This  doctrine  doee  not,  however,  seem  to  have 
t)een  satisfactory,  and  it  was  questioned  and  vari- 
ous distinctions  and  qualifications  made  to  it. 

In  Preston  v.  Liverpool,  M.  ft  N.  Junction  R.  Co. 
5  H.  L.  Gas.  606, 1  Sim.  N.  S.  686,  26  L.  J.  Ch.  4JB1, 2 
Jur.  N.  S.  241,  the  lord  chancellor  states  that  if  the 
liability  of  the  company  upon  contracts  of  the  pro- 
moters was  in  question,  he  should  have  asked  the 
lords  to  take  time  to  consider  what  course  should 
be  taken;  but  since  the  case  only  involved  the  ques- 
tion of  an  ultra  vires  contract,  the  contract  was 
held  to  be  void  on  that  ground. 

In  Greenhaigh  y.  Manchester  ft  B.  R.  Co.,  9  Sim. 
416,  8  L.  J.  Ch.  N.  8.  75,  2  Jur.  1066,  the  court  re- 
fuaed  to  carry  out  the  contract  of  the  promoters  to 
take  lands  upon  the  formation  of  the  company, 
when  prior  to  its  formation  parliament  interfered 
«nd  consolidated  two  companies,  so  as  to  make  an 
«otirely  different  project  from  that  In  oontempla. 
Tfon  when  the  contract  was  entered  into. 
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A  corporation  will  not  be  bound  by  the  contract 
of  its  promoters  where  the  thing  contracted  to  be 
done  is  ultra  virea  of  the  com  pany.  It  is  filers  vires 
to  agree  to  pay  a  landowner  through  whose  estate 
a  railroad  is  to  pass  for  his  support  to  the  scheme, 
and  such  a  contract  cannot  be  ratified.  Shrews- 
bury V.  North  Staff ordshlrelR.  Co.  86  L.  J.  Ch.  156, 
12  Jur.  N.  a  68.18  L.  T.  N.  S.  648, 14  Week.  Rep.  220, 
L.  R.  1  Eq.  608. 

The  company  cannot  be  bound  by  an  agreement 
which  the  directors  would  have  no  power  to  enter 
Into  after  the  organization.  Caledonian  ft  D. Junc- 
tion R.  Co.  V.  Helensburgh  Harbor  Trustees,  S 
Maoq.  H.  L.  Gas.  806,  2  Jur.  N.  S.  096. 

What  directors  cannot  do  after  the  incorporation 
of  the  company  provisional  directors  cannot  be- 
fore that  time  for  the  purpose  of  binding  the  share- 
holders of  the  company.  Leominster  Canal  Co.  v» 
Shrewsbury  ft  H.  R.  Co.  8  Kay  ft  J.  654,  26  L.  J.  Ch. 
764, 8  Jur.  N.  S.  080. 

Denial  (rf  Uabatty, 

Some  of  the  cases  contemporaneous  with  those 
upholding  a  liability  denied  it  in  t4>to  and  the  later 
ones  have  all  come  to  agree  with  them  unless  there 
are  peculiar  circumstances  in  the  case  such  as  im- 
position of  liability  by  statute  or  facts  ponstituting 
an  estoppel. 

In  Vauzhall  Bridge  Co.  v.  Spencer,  Jac.  64,  2 
liadd.  867,  in  which  the  projectors  of  a  bridge  com- 
pany had  contracted  for  the  withdrawal  of  opposi- 
tion to  the  building  of  the  bridge,  the  court  says 
the  obligees  had  no  demand  *at  law  or  in  equity 
against  the  corporation. 

A  joint  stock  company  completely  registered  un- 
der the  Acta  of  7  ft  8  Vict.,  chap.  110,  is  not  liable 
upon  contracts  entered  into  by  the  promoters  be- 
fore provisional  registration.  Hutchinson  v.  Sur- 
rey Consumers  Gas  Co.  11 C.  B.  680, 8  Car.  ft  K.  46, 21 
L.  J.  C.  P.  1. 7  Railway  Cas.  168. 

In  Davis  Improved  Wrought  Iron  Wagon  Wheel 
Co.  V.  Davis  Wrought  Iron  Wagon  Co.,  20  Fed.  Rep. 
TOO,  it  Is  stated  that  a  corporation  can  have  no 
agents  until  it  is  brought  into  existence  and  after 
that  it  acts  and  becomes  obligated  only  through 
the  instrumentality  of  its  authorized  representa- 
tives. 

A  contract  made  in  the  name  of  or  for  the  bene- 
fit of  a  corporation  to  be  subsequently  organized 
can  in  no  way  bind  or  affect  it.  Winters  v.  Hub 
Mln.  Co.  S7  Fed.  Rep.  287. 

The  corporation  la  not  bound  by  promoters*  con- 
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New  Tobx  Coubt  of  Apfralb. 


Not. 


Further  facts  appear  in  the  opinion. 

Mr,  W.  H.  Henderson,  with  Messrs, 
Vash«  Rich  &  Wilson,  for  appellant: 

Geor^i^e  N.  Cowan  went  to  Cattarau^s  and 
entered  upon  the  worii  of  constructing  the 
waterworks  in  June,  1890;  he  continued  that 
work  until  the  waterworks  were  completed. 

In  the  said  work  during  said  time  he  was 
carrjiDg  out  the  very  purpose  of  the  corporate 
existence  of  the  defendant,  and  while  so  en- 
gaged his  acts  were  the  acts  of  the  defendant; 
his  admissions  were  the  admissions  of  the  de- 
fendant.    He  was  the  managing  agent. 

First  Baptist  Church  Trvstees  in  Brooklyn 
Y.  Brooklyn  F,  Ins.  Co,  18  Barb.  69;  Jourdanv, 
Lang  Island  R  Co.  115  N.  Y.  380;  Hooker  v. 
Eagle  Bank  of  RocJiester,  30  N.  Y.  83,  86  Am. 
Dec.  851;  Phillips  v.  Campbell,  43  N.  Y.  271. 

There  was  abundant  evidence  from  which 
the  jury  may  have  found  that  George  N. 
Cowan,  the  chief  executive  officer  of  the  com- 
pany and  its  managing  agent  in  the  work  of 
constructing  the  waterworks,  stood  in  the 
place  of  the  defendant,  and  through  his  action 
the  defendant  did  adopt  and  ratify  this  coniract, 


and  through  his  management  while  enghgeA 
in  the  discbarge  of  his  duties  to  the  defendant^ 
the  defendant  had  the  entire  benefit  of  the  per- 
formance of  the  contract  on  the  part  of  Ui» 
plaintiff. 

Jourdan  v.  Long  Island  R,  Co.  supra;  Scott  ▼. 
MiddUtown,  U.  &  W,  0.  R,  Co.  86  N.  Y.  200j 
Beers  v. Phoenix  Glass  Co.U  Barb.  35»;  Wild  v. 
^'ew  York  6b  A,  Silver  Min.  Co.  59  N.  Y.  644; 
Decker  v.  Qutta-Percha  <fc  Rubber  Mfg,  Co.  61 
Hun,  516;  Hoag  v.  Lamont,  60  N.Y.  97;  Bon^- 
mer  v.  American  SpircU  Spring  Butt  Hing9 
Mfg.  Co.  81  N.  Y.  468. 

The  jury  may  properly  have  found  that  the 
directors  of  the  company  intended  that  it» 
managing  officers,  should  have  full  power  and 
authority  to  construct  the  waterworks  and  to 
represent  the  defendant  in  all  things  pertaining 
thereto. 

The  jury  would  have  found  that  these  per- 
sons knew  of  this  contract  sued  upon  and  that 
they  did  avail  tbem.«elves  of  it  in  the  construc- 
tion of  the  waterworks,  and  in  estab1ishin|^ 
the  business  of  supplying  water  by  the  defend- 
ant to  the  inhabitants  of  that  place. 


tracts.  Carey  v.  Dee  Moines  Go-Operative  Coal  & 
Mln.  Co.  81  Iowa,  674;  Moore  &  H.  Hardware  Go.  v. 
Towers  Hardware  Go.  87  Ala.  206;  Eley  v.  Positive 
Government  Secur.  L.  Assur.  Go.  L.  Et.  1  Exch* 
Div.  20,  45  L.  J.  Exch.  58,83  L.  J.  M.  S.  743,  84  Week. 
Bep.  252,  affirmed,  84  L.  T.  N.  8.  190,  24  Week. Rep. 
838,  45  L.  J.  Excb.  451,  L.  EL  1  Exch.  Div.  88;  Hurt  v. 
Salisbury,  55  Mo.  8L0;  Western  Screw  &  Miff.  Co. 
V.  Cousley,  72  111.  681. 

An  insurance  company  cannot  be  bound  by  con- 
tracts for  Insurance  made  by  its  corporators  prior 
to  its  organization.  Gent  v.  Manufacturers  & 
Merchants  Mut.  Ins.  Co.  107  Hi.  6S2. 

A  bank  is  not  liable  upon  a  certificate  of  deposit 
Issued  by  one  who  afterwards  becomes  its  cashier, 
prior  to  the  time  when  its  organization  is  complete 
in  the  absence  of  anything  to  show  that  the  money 
ever  came  to  its  possession  after  incorporation. 
Long  V.  Citizens  Bank,  8  Utah,  104. 

In  case  of  an  undertaking  to  build  a  bridge  be- 
fore an  act  of  incorporation  is  passed,  the  engi- 
neers or  architects  look  to  the  committee  or  body 
of  adventurers  who  first  employed  them,  but  after 
the  passing  of  the  bill  it  must  be  considered  that 
they  look  to  the  company  or  body  of  persons  made 
liable  under  the  act.  Moneypenny  v.  Hartland,  1 
Gar.&P.852. 

StaluUyrv  UabUily, 

It  seems  that  the  agreement  may  be  enf  orcible  if 
the  articles  of  the  association  declare  that  the 
agreement  is  binding  on  the  company  and  that  it 
should  be  carried  into  effect.  Be  Blakely  Ordi- 
nance Co.  L.  R.  8  Ch.  154. 

So  the  agreement  is  binding  if  provisions  to  that 
effect  are  inserted  in  the  articles  of  Incorporation. 
Touche  V.  Metropolitan  Railway  Warehousing  Co. 
L.R.  6Ch.  671. 

The  English  acts  usually  provide  for  the  payment 
of  preliminary  expenses.  Tilson  v.  Warwick  Gas- 
Light  Co.  4  Barn.  &  C.  962,  7  DowL  k  R.  876. 

Avparent  exceptUma  to  the  rule. 
There  is  a  class  of  cases  in  which  the  liability  of 
the  corporations  has  been  enforced  in  apparent 
oppositJon  to  the  rule  that  promoters'  contracts 
cannot  bind  it.  These  aiD  for  the  most  part  cases 
which  might  be  decided  afrainst  the  corporation  on 
the  ground  of  ratification  or  adoption  of  the  con- 
tract. But  since  the  rulings  were  not  placed  on 
those  grounds  they  must  stand  as  apparent  excep- 
tions to  the  rule.  I 

26  L.  K.  A. 


In  Little  Rock  &  Ft.  S.  R.  Co.  v.  Perrv.  37  Ark^ 
164,  the  doctrine  of  corporation  liability  on  pro> 
motors*  contracts  is  stated  to  be  the  Engluth  equt^ 
doctrine  and  to  have  amounted  to  this:  that  wher» 
the  formation  of  a  corporation  wes  In  contempla- 
tion and  the  promoters  of  the  corporation  wer» 
taking  initiatory  steps  to  perfect  its  organization 
and  obtain  a  charter  and  provide  in  advance  the 
means  necessary  for  its  successful  operation,  aU 
contracts  made  by  such  promoters  for  tne  beoefii. 
of  the  future  corporation  and  which  were  reason^ 
able  and  proper  to  put  it  in  operation,  the  benefit* 
of  which  w^ere  afterwards  accepted  by  the  corpora- 
tion, become  binding  on  the  corporation  without, 
any  formal  contract  to  pay. 

Work  done  in  contemplation  of  the  corporate 
formation  and  which  goes  to  the  benefit  of  it^  must 
be  paid  for  by  it,  although  it  was  ordered  by  a  pro- 
moter.   Grier  v.  Hazard,  88  N.  Y.  S.  R.  462. 

If  persons  Intending  to  procure  a  charter  au. 
tborize  acts  to  be  done  by  one  ol*  their  number  ii> 
furtherance  of  their  scheme  with  the  understand- 
ing  that  he  shall  be  paid  for  them,  the  corporation, 
if  such  acts  are  necessary  to  its  organization  and  ot>- 
jects  and  it  accepts  them  and  enjoys  their  benefit, 
will  be  liable  to  pay  for  them.  But  a  majority  ot 
the  promoters  must  agree  in  order  to  render  the 
contract  binding.  Bell*s  Gap.  B.  Co.  v.  Christy,  T» 
Pa.  54.  21  Am.  Rep.  89. 

Limtts  of  the  exception. 

But  this  exception  is  confined  within  very  nar^ 
row  limits. 

The  plaintiff  must  show  either  an  express  promise 
by  the  new  corporation  or  that  the  contract  wae^ 
made  with  persons  then  engaged  in  its  forroatiOD 
and  taking  preliminary  steps  thereto,  and  that  the 
contract  was  made  on  behalf  of  the  new  corpora- 
tion in  the  expectation  on  thepartof  plaintiff  and 
with  the  assurance  on  the  part  of  the  projectors- 
that  it  would  become  a  corporate  debt;  and  that 
the  corporation  afterwards  entered  upon  and  en- 
joyed the  benefit  of  the  contract  and  by  no  other 
title  than  that  derived  through  it.    Little  Rock  ft 
Kt.  S.  K.  Co.  V.  Perry,  37  Ark.  164. 

A  claim  for  money  expended  and  time  employed 
before  the  incorporation  of  a  company  cannot  be 
regarded  as  a  debt  of  the  institution.  Marchantf 
V.  Loan  &  Pledge  Asso.  36  La.  Ann.  3S9. 

The  corporation  is  not  liable  for  services  ren- 
dered (n  procuring  subscriptions  to  capital  stoclE. 
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Through  this  action  of  these  officers  the  de- 
feDdant  in  its  corporate  capacity  ratified  tbe 
contract  sued  upon. 

Castle  ▼.  Lewis,  78  N.  Y.  181;  Beers  ▼.  Pha- 
nix  Qlass  Co.  and  8eott  ▼.  Middletawn,  U.  <& 
W.  G.  B.  Co.  supra;  Moss  Y.AwriU,  10  N.  Y. 
449. 

When  €>eorge  N.  Cowan  called  upon  the 
plaintiff  to  perform  tbe  contract  and  when  he 
accepted  such  performance  it  must  be  per- 
sumed  tbat  the  directors  of  the  defendant  had 
knowledge  thereof  and  assented  thereto. 

Story,  Ag.  §  140;  Hyatt  v.  Clark,  118  N.  Y. 
663;  Adams  ▼.  Mills,  t$0  N.  Y.  533;  Woodruff 
V.  Erie  R,  Co.  98  N.  Y.  609;  Sheldon  Hat 
Blocking  Co.y,  EJiekemeyer  Bat  Blocking Maeh, 
Co,  90  N.  Y.  607. 

The  question  of  agency  and  of  ratification 
by  the  principal  is  a  question  of  fact. 

Eeifiemann  v.  Beard,  60N.Y.27;  Hammann 
T.  Jordan,  129  N.Y.  61. 

Tbe  claim  of  tbe  defendant  that  the  contract 
sued  upon  is  yoid  and  illegal  as  being  against 
public  policy,  is  so  destitute  of  any  merit  that 
no  consideration  of  such  claim  is  required. 


Diamond  Match  Co.  ▼.  Boeher,  106  N.  Y. 
478.  60  Am.  Rep.  464;  Leslie  v.  Lonllard,  1 L, 
R  A.  456,  110  N.Y.  519;  TodeY,  Gross,  13  L. 
R.  A.  652,  127  N.  Y.  480;  Wnterfown  Ther- 
mometer Go,  V.  Pool,  51  Hun,  157:  Cameron  v. 
iVw  York  dk  M.  V.  Water  Co.  62  Hun,  269. 

Mr,  D.  E.  Powell,  for  respondent: 

This  contract  is  void  on  the  ground  of  pub- 
lic Dolicv* 

People  V  .North  River  Sugar  Ref.  G?.  2  L.  R.  A.  83, 
22  Abb.  N.C.164;  Wilburs.  New  RltctHc  Gonstr. 
Co.  26  Jones  &  S.  539:  Atcheson  v.  Mallon,4S  N. 
Y.  147, 8  Am.  Rep.  678;  Mills y.  MiOs,  40  N.Y. 
643.  100  Am.  Dec.  535;  Gray  v.  Hook,  4  N.Y. 
449;  Pease  Y,  Walsh,  49  How.  Pr.  269;  People  v. 
Lord,  6  Hun,  890;  8taU  v.  HartJorddbN  H.  R. . 
Co,  29  Conn.  588;  Judd  Y.  Harrington,  46  N. 
Y.  8.  R.  925. 

A  contract  to  prevent  the  performance  of  a 
duty  in  wbich  the  public  have  an  Interest  is  in 
contravention  of  public  policy  and  void. 

James  v.  Hiendree,  84  Ala.  488;  Runt  v.  Her- 
ring,  2  Misc.  105. 

There  is  no  distinction  in  principle  between 
a  person's  intention  to  make  an  application  to 


New  York  &  N.  H.  R.  Co.  v.  Ketchum,  27  Oonn.  170. 

Services  rendered  by  a  bookkeeper  to  tbe  pro- 
moteis  which  are  not  adopted  by  the  corporation 
do  DOC  render  It  bablu  for  payment.  Safety  De- 
posit L.  Ins.  Co.  V.  Smith,  65  HL  8u9:  Franklin  F. 
Ids.  Co.  v.  Hart,  81  Md.  66. 

The  contract  must  not  be  made  on  the  credit  of 
tbe  promnters.  Perry  v.  UtUe  Bock  &  Ft.  8.  R.  Co. 
44  Ark.  383w 

So  a  contract  by  the  directors  of  a  company  pro- 
TlsionalJy  registered,  hut  not  in  terms  made  con- 
ditional on  the  completion  of  the  company.  Is  not 
bindinir  upon  tbe  gubeequently  completed  ooro- 
paoy,  althougrh  ratified  and  confirmed  by  the  deed 
of  settlement.  Gunn  v.  London  ft  L.  F.  Ins.  Ca 
UC.B.  N.S.e04. 

The  promise  of  a  single  promoter  of  a  corpora- 
tion made  prior  to  incorporation,  that  payment 
will  be  made  for  services  in  procuring  suhscnp- 
tioDS  to  the  capital  stock,  will  impose  no  liability 
OB  the  company.  Tift  v.  Quaker  City  Nat.  Bank, 
Ml  Pa.  660. 

A  contract  by  a  promoter  that  subscribers  should 
not  be  held  to  incur  any  liability  unless  the  corpo- 
ration is  carried  through,  does  not  bind  the  cor- 
poratiOD  where  the  statute  provides  that  the  pre- 
liminary expenses  shall  be  paid  oat  of  the  fund. 
Be  Shaw*8  Claim,  L.  R.  10  Ch.  177. 

The  promoters  are  prohibited  by  statute  from 
entering  into  certain  kinds  of  contracts.  Job  v. 
Lamb.  11  Exch.  5C9, 26  L.  J.  Exch.  07, 2  Jur.  N.  8. 98. 

In  Dayton,  W.  V.  &X.  Tump.  Co.  v.  Coy,  18 
Obio  St.  84,  in  which  a  person  had  agreed  to  build 
a  road  across  his  land  or  to  have  it  built  and  take 
tbe  amount  which  it  cost  him  in  stock  of  the  corpo- 
ration when  organized,  the  court  held  that  after  the 
corporation  had  finished  the  road  and  tendered  the 
stock  to  him  he  could  not  be  compelled  to  take  it, 
because  of  lack  of  mutuality  of  the  contract. 

An  agreement  by  the  promoters  that  they  will 
give  a  certain  person  a  certain  number  of  shares  of 
paid-up  stock  when  the  corporation  is  organized  is 
not  binding  on  the  company.  Oarmody  v.  Powers, 
60  Micb.  26. 

An  agreement  between  parties  about  to  form  a 
corporation  as  to  who  shall  be  officers  of  tbe  cor- 
poration and  what  compensation  they  shall  receive 
is  not  binding  on  the  corporation  when  it  is  organ- 
ized, nor  is  the  company  bound  by  an  agreement 
tbat  property  shall  be  taken  in  payment  of  stock 
subacriptions  at  a  certain  valuation,  althongh  the 

M  L.  R.  A. 


corporation  uses  the  property  after  it  comes  into 
existence.    Stowe  v.  Flagg,  72  HL  397. 

An  agreement  between  the  corporators  that  one 
of  them  is  entitled  to  a  certain  nuinbt^r  of  shares  of 
stock  is  not  a  contract  of  the  coiporation  which 
will  be  binding  on  it.  Morrison  v.  Gold  Mountain 
Gold  Min.  Co.  66  GbI«  808;  Hawkins  v.  Mansfield 
Gold  Min.  Co.  Id.  516. 

The  corporation  cannot  be  made  liable  if  there  is 
an  entire  failure  of  proof  that  any  of  the  goods 
purchased  or  any  part  of  their  proceeds  ever  came 
Into  its  possession,  or  that  it  received  any  benefit 
therefrom,  or  that  at  any  time  or  in  any  manner  it 
undertook  to  pay  the  obligation.  Bradley  Fertiliz- 
er Co.  V.  South  Pub.  Co.  4  Misc.  172. 

An  undertaking  to  pay  a  trustee  for  his  services 
in  assisting  in  the  formation  of  the  corporation  is 
no  defense  to  an  action  by  the  corporation  to  com- 
pel tbe  trustee  to  convey  to  it  the  property  held  by 
him  for  it,  although  it  has  not  paid  the  agreed 
amount,  Heda  ConsoL  Gold  Min.  Co.  v.  0*Neni, 
47N.Y.&B.21L 

Services  rendered  after  incorporation, 

U  the  charter  has  actually  been  granted,  or  if 
the  institution  has  held  itself  out  as  a  corporation, 
it  may  be  liable  although  its  organization  was  not 
completed. 

The  corporation  is  in  existence  from  the  time  of 
the  granting  of  its  charter  whether  it  has  officers 
or  not  and  after  that  time  it  is  liable  for  contracts 
made  with  t  he  assent  of  the  corporators.  Harrison 
V.  Vermont  Manganese  Co.  1  Misc.  402. 

Necessary  expense  in  procuring  suhecriptions 
after  the  granting  of  the  charter  may  be  recovered 
of  the  company.  Hall  v.  Vermont  k'bLlSL  Co.  28 
Vt.401. 

A  corporation  which  after  attempting  to  organ- 
ize issues  negotiable  paper  and  then  dissolves  and 
reorganizes  to  correct  certain  errors  in  the  organ- 
ization cannot  repudiate  the  paper.  Empire  Mfg. 
Co.  V.  Stuart,  46  Mich.  482. 

If  the  debt  is  created  while  the  corporation  is 
holding  itself  out  as  a  corporation  it  will  not  be 
permitted  to  deny  liability  after  it  completes  its 
organization.  Bergen  v.  Porpoise  Fishing  Co.  41 
N.  J.  Eq.  238. 

Where,  after  the  charter  and  before  organization 
of  a  corporation,  services  are  rendered  which  are 
necessary  to  complete  the  organization  and  after 
it  has  been  perfected  the  corporation  elects  to  taka 
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a  public  body  through  its  officers  to  obtain  a 
permit  to  coDstruct  a  water  system,  which  is 
about  to  be  graDled  to  someone,  and  which  is 
to  be  used  by  the  village  for  fire  protection, 
etc.,  at  a  rental  to  be  agreed  upon  between  the 
party  procuring  the  permit  and  the  village  au- 
thorities, and  an  intention  to  bid  at  a  public 
sale,  or  on  the  let  ting  of  a  contract  to  the  lowest 
bidder. 

BrUbane  v.  Adams,  8N.Y.  129;  Brackett  ▼. 
Wyman,  48  N.  Y.  067;  People  v.  Stephens,  71 
N.  Y.  627. 

The  services  that  plaintiff  was  to  perform 
would  subject  the  village  authorities  to  secret 
improper  and  corrupt  iDfluences. 

WiAur  V.  New  York  EUctric  Constr.  Go.  26 
Jones  &  S.  589;  Milla  v.  Mille,  supra;  Brown  v. 
Brown,  34  Barb.  588. 

Such  contracts  are  void.  Even  legal  services 
rendered  cannot  be  recovered  for. 

Base  V.  Truax,  21  Barb.  861;  Chippewa 
Valley  A  8.  B,  Co.  v.  Chicago,  St.  P.  M.  <fe  0. 
B.  Co.  6  L.  R.  A.  601,  26  Wis.  224:  Providence 
Tool  Go.  V.  Narris,  6ft  U.  8.  2  Wall.  65,  17  L. 
ed.  870;  Davison  v.  Seyrfumr,  1  Bosw.  88. 

So  much  of  the  agreement  as  might  be  lawful  * 


is  tainted  by  the  offensive  part  and  caiiDOt  be 
separated  therefrom. 

Foley  V.  Speir,  100  K  Y.  552;  BeBeerski  t. 
Paige,  86  N.  Y.  587. 

Had  the  agreement  been  valid  the  plaintilf 
could  not  recover  as  the  contract  would  have 
been  entire,  and  full  performance  on  his  part 
would  be  a  condition  precedent  to  recovefr. 

MoneU  v.  Bums,  4  Denio,  121;  Bmh  ▼.  Mocr, 
19  Johns.  887;  IF^0  v.  Rmi>e»,  20  N.  Y.  197,  75 
Am.  Dec.  888. 

A  contract  to  prevent  rivalry  or  competition 
is  not  within  the  scope  of  defendant's  charter, 
and  no  officer  can  make  such  a  contract  or  bind 
the  corporation  by  ratification  or  otherwise- 

Alexander  v.  CauldweU,  88  N.  Y.  480:  Jem- 
ison  V.  Citizens  Sav.  Bank,  9  L.  R  A.  708,  128 
N.  Y.  185;  Milbank  v.  New  Fork,  L.  E,  db  W. 
B.  Co.  64  How.  Pr.  20;  Chicago  d  N.  W.  B.  Co, 
V.  James,  22  Wis.  194. 

The  funds  of  a  corporation  cannot  be  appro- 
priated to  any  use  not  in  accordance  with  its 
charter  without  unanimous  consent. 

Kean  v.  Johnson,  9  N.  J.  £q.  401;  1  Mora- 
wetz.  Priv.  Corp.  §  428. 

Sound    policy  demands   that   corporation! 


the  benefits  of  such  servloes  knowing  that  they 
were  rendered  with  the  understanding  that  com- 
pensatlon  should  be  made,  it  will  be  compelled  to 
pay  for  the  services.  Low  v.  Oonneoticut  &  P.  B. 
ll.Oo.46N.  H.870. 

A  corporation  which  has  a  legal  existence  may 
be  charged  on  a  contract  made  for  it  by  a  larger 
body  consisting  of  an  unincorporated  voluntary 
aspociation  by  whom  and  for  whose  purposes  the 
corporation  has  l)een  created  and  is  governed  and 
sustained.  McLaughlin  v.  Concordia  College,  20 
Mo.  App.  452. 

But  a  provisionally  registered  company  can  bind 
a  completely  registered  company  upon  sucb  con- 
tracts only  as  are  authorized  by  the  act  of  parlia- 
ment. Payne  v.  New  South  Wales  Coal  &  Inter- 
colonial Steam  Nav.  Co.  10  Exch.  288, 24  L.  J.  Bxch. 
117. 

And  in  AUman  v.  Havanna.  R.  &  E.  R.  Co.  88  111. 
521,  the  court  expressed  the  opinion  that  charter 
directors  could  .not  enter  Into  construction  con- 
tracts. 

BatijUiation, 

There  has  been  some  discussion  of  the  question 
whether  or  not  a  contract  made  by  the  promoters 
could  be  ratified  by  the  corporation.  Some  cases 
in  which  it  has  been  considered  hold  a  ratification 
possible. 

In  the  lower  court  recovery  was  denied  in  Oaks 
V.  Cattabaugits  Watbb  Co.  60  N.  Y.  S.  R.  022,  be- 
cause there  was  no  proof  of  ratification. 

A  corporation  may  ratify  a  contract  made  by  its 
promoters.  Spiller  v.  Paris  Skating  Rink  Co.  L.  B, 
7  Ch.  Div.  868,  26  Week.  Rep.  466. 

A  corporation  has  power  when  fully  organized 
to  ratify  a  contract  made  by  its  promoters  when  it 
is  one  within  the  purposes  for  which  the  corpora- 
tion was  organized  and  appears  to  be  a  reasonable 
means  for  the  carrying  out  of  those  purposes. 
Stanton  v.  New  York  &  E.  R.  Co.  60  Conn.  272. 

Other  Judges  are  inclined  to  take  the  view  on 
technical  grounds  that  ratification  is  impossible. 

In  Pierce  v.  Jersey  Water  Works  Co.  L.  R.  6 
Exch.  200,  80  L.  J.  Bxch.  166,  l«  L.  T.  N.  S.  610, 18 
Week.  Rep.  888,  it  is  said :  '*  I  do  not  see  how  a  cor- 
poration can  be  bound  by  a  contract  made  before 
It  was  In  existence  except  by  virtue  of  an  act  of 
parliament:  and  then  the  obligation  is  imposed  by 
the  act  and  not  by  the  contract.** 

26L.R.A. 


In  Melhado  v.  Porto  Alegre  ft  N.  H.  &  B.  R.  Co., 
L.  R.  0  C.  P.  603.  48  L.  J.  C.  P.  258,  81  L.  T.  N.  S.  87, 
28  Week.  Rep.  57,  the  chief  justice  says,  Kelner  v. 
Baxter,  L.  R.  2  C.  P.  174,  86  L.  J.  C.  P.  04, 15  U.T.  N. 
S.  813, 16  Week.  Rep.  278,  is  a  distinct  authority  to 
show  that  the  corporation  could  not  ratify  a  con- 
tract made  hy  the  promoters,  because  they  were 
not  in  existence  at  the  time  the  contract  was  made; 
and  further  states  that  the  principle  which  has 
been  applied  in  equity  in  authorizing  the  mtlflca- 
don  Is  one  which  the  common-law  courts  cannot 
apply.  But  in  neither  the  Melhado  nor  the  Baxter 
case  was  the  question  necessarily  up  for  decision. 

In  Re  Empress  Engineering  Co.,L.  R.16  Ch.Div.lfi, 
48  L.  T.  N.  S.  742, 20  Week.  Rep.  842,  the  master  of 
the  rolls  says  the  contract  of  the  promoters  was  of 
course  not  a  contract  binding  upon  the  company 
for  the  company  had  then  no  existence,  nt^r  cnuld 
it  become  binding  upon  the  company  by  rattflca- 
tlon  because  it  has  been  decided  that  there  cannot 
in  law  be  an  effectual  ratification  of  a  contract 
which  could  not  have  been  made  binding  on  the 
ratifier  at  the  time  it  was  made  because  the  ratifier 
was  not  then  in  ex iatence.  It  does  not  follow  from 
that,  that  acts  may  not  be  done  by  the  company 
after  its  formation  which  make  a  new  contract  to 
the  same  effect  as  the  old  one,  but  that  stands  on  a 
different  principle. 

Since  the  Judges  denying  power  of  ratification 
admit  a  power  of  adoption  the  result  is  practically 
tbe  same  in  either  case. 

Means  of  rotCjIeotfon. 

The  corporation  may  ratify  the  contract  by  reo- 
ognlzing  and  treating  it  as  valid,  and  this  will 
make  it  in  all  respects  what  it  would  have  been  If 
the  requisite  corporate  power  had  existed  when  it 
was  entered  into.  No  one  but  the  state  could  ob- 
ject. Whitney  v.  Wyman,  101  U.  S.  882,  25  L.  ed. 
106a 

Availing  itself  of  and  acting  under  the  agree- 
ment after  the  organization  will  bind  the  corpora- 
tion by  its  provisions.  Bommer  v.  American  Spi- 
ral Spring  Butt  Hinge  Mfg.  Co.  81  N.  Y.  468. 

If  the  president  and  manager  of  the  corporation 
set  at  work  a  person  hired  by  the  promoters,  it  will 
be  a  ratification  sulfident  to  enable  him  to  recover 
the  contract  price.  Pittsburg  Sb  T.  Copper  MIn. 
Co.  V.  Quintrell,  01  Tenn.  608. 

Retaining  possession  of  the  oonsideratioo  after 
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should  be  strictly  kept  withfo  their  charter 
limits,  and  every  contract  which  exceeds  those 
limits,  like  other  contracts  in  coDtrayeniion  of 
public  policy,  is  illegal  and  void. 

HauA  V,  Wetiem  U.  Tdeg.  Oa.  9  Abb.  N.  0. 
430. 

The  slight  services  claimed  to  have  been  ren- 
dered that  might  have  been  legitimate  are 
tainted  with  the  offensive  part  of  the  contract 
and  cannot  be  separated  therefrom. 

FoUif  ▼.  Speir  and  DeBeerski  v.  Paiffe,  mtpra. 

There  is  no  evidence  that  the  company  knew 
that  plaintiff  was  performing  any  services, 
slight  as  they  were,  and  if  all  the  members  had 
known  that  he  was  in  their  employ,  not  know- 
ing the  full  terms  of  the  agreement,  it  would 
be  no  ratification. 

Harrington  t.  Firwi  Nat.  Bank  of  Cftitte- 
nanffo,  1  Thoinp.  A  0.  861;  Nixtm  v.  Palmer, 
8  N.  Y.  898;  ^sher  v.  Murdoch,  18  Hun.  487. 

To  ratify  an  unauthorized  act  it  must  be  with 
full  knowledge  of  what  has  been  done,  and 
nneauivocally  manifest  such  intent  to  the  other 
parties. 

KeeUr  v.  Salubrtry,  88  N.  Y.  048;  Bitppif  t. 
Mother,  48  N.  Y.  818. 


An  agency  cannot  be  created  or  established 
by  the  declarations  of  a  person  claiming  to  be 
an  agent. 

Marvin  v.  Wtlher,  62  N.  Y.  270;  Soott  v.  Ste- 
venson, 8  Hun,  852;  Fulton  v.  Lydeeker,  40  N. 
Y.  8.  R  290. 

There  could  be  no  declarations  of  €^rge  N. 
Cowan  at  the  time  the  contract  was  made  that 
would  bind  the  company,  for  the  company  was 
not  in  existence  at  that  time,  and  those  made 
after  it  were  not  part  of  the  ree  gesta,  and  for 
that  reason  were  inadmissible. 

Jex  V.  NetB  York  Oitif  Board  of  Biucation,  1 
Hun,  167;  Alexander  v.  Cauldwell,  88  K  Y. 
480;  Hiagara  Faih  Suipennon  Bridge  Co.  v. 
Baehman,  06  N.  Y.  261;  Ouetar  v.  Tilusville 
Gas  A  Water  Co.  68  Pa.  881;  Firet  BaptUt 
Church  in  Brooklyn  Trueteee  v.  Brooklfpi  F. 
Ine.  Co,  28  N.  Y.  168;  Justh  v.  National  Bank 
qfthe  Commonwealth,  4  Jones  &  S.  278;  Hoppoek 
V.  Mosee,  48  How.  Pr.  201;  First  Nat.  Bank  of 
Lyoni  V.  Ocean  Nat.  Bank,  60  N.  Y.  278.  19 
Am.  Rep.  181;  Taylnr  v.  Second  Ave.  R.  Co.  IT 
Jones  &  8.  618;  Woods  v.  Franeklyn.  46  N.  Y. 
8.  R.  896;  Jackeon  v.  Sandman,  46  N.  Y.  8.  R. 
688;  Merchants  Nat.  Bank  of  Gardner,  Maine  v. 


the  orKanizatfon  Is  a  ratlfloation  of  the  oontraot 
with  all  Its  terms  and  obllflratlons.  Faxton  Cattle 
Go.  V.  First  Nat.  Bank  of  AraiMkhoe,  21  Neb.  6B1,  60 
Am.  Bep.  858. 

Where  a  land  owner  withdrew  his  opposition  to  a 
railroad  bitl  upon  an  a^rreement  by  the  promoters 
that  the  company  would  take  hJs  land  on  certain 
terms,  and  after  the  company  was  incorporated  it 
became  defendant  to  an  action  acrainst  the  pro- 
moters for  breach  of  agreement  and  let  the  judg- 
ment go  against  it,  the  court  held  that  was  a  ratifi- 
cation of  the  agreement.  Williams  ▼.  St.  George's 
Harbor  Go.2  DeO.  &  J.647,  27  1*.  J.CSi.  691,  4  Jur. 
K.  8. 1066. 

BxpresB  authority  given  by  the  directors  to  issne 
bonds  on  the  terms  agreed  upon  by  the  promoters 
will  make  the  bonds  binding  on  the  corporation. 
Wood  v.  Wbelen,  66  UL 168. 

The  corporation  may  by  parol  ratify  a  purchase 
of  land.  Swisshelm  v.  Swissvale  Laundry  Go.  96 
Pa.  887. 

In  BuiBnirton  v.  Bardon,  80  Wis.  686,  it  was  held 
that  in  order  to  hold  the  corporation  liable  it  must 
bave  had  foil  knowledge  of  all  the  rfacts  at  the 
time  of  the  act  relied  upon  as  a  ratification. 

The  mere  erroaeous  opinion  by  tbe  directors  of 
the  company  that  the  contract  made  by  the  pro- 
moters is  binding  on  the  company,  accompanied 
by  their  acting  on  that  belief,  will  not  make  the 
contract  binding  on  the  company.  Re  Northum- 
berland Avenue  Hotel  Oo.  L.  R.  88  CSi.  Div.  16. 

Some  of  tbe  courts  have  held  that  the  undertak- 
ing by  the  corporation  was  a  contract  to  answer 
for  the  debt  of  another  within  the  statute  of  frauds, 
and  have  held  that  a  duly  executed  writing  was 
necessary  to  bind  the  corporation. 

The  managing  agent  of  a  oorporation  cannot 
bind  the  oorporation  for  a  debt  contracted  before 
organisation  without  express  authority  by  a  vote 
of  the  corporation.  White  v.  Weetport  Cotton 
Iff g.  Co.  1  Pick.  2L6,  U  Am.  Dec.  168. 

A  parol  promise  by  the  president  without  a  new 
consideration  is  not  sufflclent.  There  must  be  a 
writing  signed  by  the  party  to  be  charged  or  by  its 
agent  expressly  authorised,  or  it  must  be  shown 
that  the  incorporation  has  received  the  considers^ 
tlon.    Georgia  Co.  v.  Gastleberry,  48  Ga.  187. 

mie  promise  to  pay  for  material  furnished  the 
promoter  is  within  the  statute  of  frauds.  Stainsby 
V.  Fraaerls  Metallic  Life  Boat  Co.  8  Daly.  96. 

26  L.  R  A. 


But  the  question  of  the  applicability  of  the  stat- 
ute of  frauds  has  not  beeo  raised  in  many  oases. 
What  the  effect  upon  tbe  deoisions  which  hare- 
recognised  the  power  of  ratiflcation  or  adoption 
would  have  been  if  the  defense  of  statute  of  fraud» 
had  been  interposed,  is  uncertain.  The  adoption 
of  the  rule  that  the  promoters  are  strangers  to  tbe> 
oorporation  might  lead  to  consldemble  difficulty  in 
enforcing  a  liability  against  the  oorporation  upon 
some  contracts  in  the  face  of  the  statute  of  frauds. 
But  in  cases  where  the  corporation  receives  the 
consideration  as  well  as  assumes  the  obligation  the 
statute  of  frauds  should  not  be  permitted  to  stand 
in  the  way  of  compelling  it  to  pay. 

j^dopMofi. 

Tiiero  seems  to  be  no  question  that  the  corpora- 
tion may  adopt  a  oontraot  made  by  its  promoters 
whatever  may  bethought  of  the  power  to  ratify 
it. 

A  oorporation  may  by  express  agreement  assume 
obligations  entered  into  by  its  promoters  with  a 
▼lew  to  its  organization,  where  It  receives  the  ben- 
efit of  that,  in  respect  to  which  tbe  obligation  was 
incurred.  Belch wald  v.  Commercial  Hotel  Co.  106 
111.  489. 

A  contract  made  by  a  promoter  may  be  adopted 
by  the  corporation  expressly  or  impliedly  by  exer- 
cising rights  under  it,  but  otherwise  it  is  not  bind- 
ing upon  the  corporation.  Weatherford,  H.  W.  ft 
N.  W.  B.  Co.  V.  Granger,  86  Tex.  880. 

The  adoption  of  the  contract  may  be  implied 
from  the  acts  of  the  oorporation  without  any  ex- 
press acceptance.  Huron  Printing  A  Bindery  Co. 
V.  KitUeson  (8.  Dak.)  Jan.  6, 1894. 

A  oorporation  may  malre  the  engagement  of  its 
own  contracts  and  this  it  may  do  precisely  as  it 
might  make  dmllar  original  contracts;  formal  ac- 
tion by  its  board  of  directors  is  necessary  only  where 
it  would  be  necessary  in  the  case  of  a  Similar  original 
contract.  MoAnbur  v.  Times  Printing  Co.  48  Minn. 
8'  ;  Battelle  v.  Northwestern  Cement  Sb  Concrete 
x^ve.  Co.  87  Minn.  89. 

Tbe  oorporation  may  assume  the  payment  of  the 
purchase  price  of  the  property  which  is  to  be  used 
in  its  busineBS,  although  the  original  oontraot  pro- 
vides that  the  sellers  should  hold  ea<di  subscriber 
for  the  amount  he  subscribed  and  no  more.  Davis 
V.  Dexter  Butter  A  Cheese  Co.  68  Kan.  69. 

If  the  adoption  of  the  oontraot  Is  procured  by  the 
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Clark,  189  N.  Y.  814;  ThaUhimer  v.  Bnncker- 
hoff,  4  Wend.  894,  21  Am.  Dec.  155;  Fogg  v. 
Child,  13  Barb.  246;  Bvdlong  v.  VanNoHrand, 
24  Barb.  25;  Isles  v.  2\fcA;6r,  5  Duer,  893. 

O'Brien,  J.,  deliyered  the  opinion  of  the 
court: 

The  trial  court  nonsuited  the  plaintiff,  and 
the  principal  question  presented  by  the  ap- 
peal is  wliether  there  was  proof  made  which 
should  have  been  submitted  to  the  j  ury.  The 
plaintiff  made  a  request  to  that  effect,  which 
was  denied,  and  an  exception  taken.  The 
defendant  is  a  corporation  organized  under 
the  provisions  of  chapter  787  of  the  Laws  of 
1873,  and  the  acts  amendatory  thereof  and 
supplementary  thereto,  tor  the  purpose  of 
supplying:  the  village  of  Cattaraugus  with 
water.  The  certificate  of  Incorporation  was 
executed  on  the  8d  day  of  March,  1890,  but 
not  filed  in  the  proper  office  until  the  19th 
day  of  May  following,  at  which  date  it  is 
assumed  on  both  sides  that  the  defendant's 
corporate  existence  begun.  The  statute  re- 
quires the  consent  of  the  town  authorities  of 
the  town,  where  the  operations  of  the  corpo- 
ration are  to  be  carried  on,  as  a  preliminary 
condition  of  its  creation,  and  this  was  pro- 
cured by  the  parties  promoting  the  organi- 
zation of. the  defendant  on  the  22d  day  of 
February,  1890.  The  application  for  this 
consent  was  in  writing,  signed  by  the  seven 
persons  who  afterwards  became  the  incorpo- 
rators, and  bears  date  February  5,  1890,  and 
proves  that  at  that  date,  if  not  before,  they 
intended,  in  case  the  application  was  grant- 
ed, to  form  the  corporation.    One  George  N. 


Cowan,  an  attorney -at- law,  seems  to  have 
been  the  principal  promoter  of  the  whole 
enterprise.  His  name  appears  first  upon  the 
written  application  to  the  town  autlioritiee 
for  the  consent,  and  in  the  certificate  of  in- 
corporation, and  is  followed  by  that  of  his 
wife  and  brother,  with  four  other  persons. 
Upon  the  organization  of  the  defendant,  he 
and  his  wife  and  brother  became,  respective- 
ly, the  president,  secretary,  and  treasurer  of 
the  corporation.  This  action  was  brought  by 
the  plaintiff  to  recover  the  sum  of  $1,000 
upon  a  written  agreement  bearing  date  Feb- 
ruary 18,  1890,  signed  by  the  plaintiff  and 
by  Cowan  as  attorney  for  the  defendant.  The 
plaintiff's  difficulty  in  the  case  arises  from 
the  fact  that  this  paper  was  executed,  as  will 
be  seen  from  the  dates,  before  the  dcft-ndant 
had  any  corporate  existence ;  and  therefore, 
in  its  inception,  it  was  not  the  defendant*s 
contract,  or  binding  upon  it  in  an 3-  form. 
By  the  terms  of  the  instrument  the  defendant 
agrees  to  pay  to  the  plaintiff  the  sum  ot 
$1,000  for  his  services  to  defendant  in  secur- 
ing right  of  way,  hydrant  rental,  and  placing 
investments,  and  doing  things  pertaining  to 
the  construction  of  the  waterworks  for  the 
village,  to  be  paid  at  the  completion  of  the 
work.  It  was  further  stated  that  unless  the 
defendant  constructed  the  works  tlie  atrree- 
ment  was  to  be  considered  and  treated  as  null 
and  void,  but,  if  it  did  construct,  tlien  the 
plaintiff's  services,  for  which  the  compensa- 
tion was  to  be  paid,  should  consist  in  aiding 
and  helping  the  defendant  in  the  matters 
above  specified,  without  cash  expense  to  him. 
It  was  shown  at  the  trial  that  the  defendant. 


aot  or  co-operation  of  directors  who  have  a  private 
interest,  the  corporation  may  resist  an  action  for 
epeciflc  performance,  at  least  in  a  case  where  It  has 
not  accepted  the  consideration  and  taken  the  ben- 
efit. Munson  v.  Syracuse,  G.  &  C.  B.  Co.  108  N.  Y. 
68. 

Receiving  heneftL 

When  the  only  evidence  of  adoption  or  ratifica- 
tion is  the  fact  that  the  corporation  has  nnseived 
the  benefit  of  the  contract  the  question  of  Uability 
isoneofsomediflScuIty.  The  distinction  seems  to 
be  that  If  an  obligation  on  the  part  of  the  corporar 
tion  is  made  the  condition  of  the  benefit  conferred 
on  it,  it  cannot  take  the  benefit  without  assuminsr 
the  obligation,  otherwise  there  is  no  liability  upon 
ft. 

Thus  if  the  promoters  agree  that  if  a  bonus  is 
raised  the  railroad  will  run  throufrh  a  certain  place 
and  carry  freight  at  stipulated  rates,  by  accepting 
the  bonus  the  company  becomes  bound  to  carry 
out  the  contract.  But  if  the  promoter  agrees 
to  paj  for  the  securing  of  the  bonus,  the 
company  does  not  become  liable  to  make  payment 
by  receiving  the  bonus.  And  claims  for  the  neces- 
sary expenses  of  organization  are  not  binding  on 
the  corporation  unless  made  so  by  the  charter. 
Weatherford,  M.  W.  ft  N.  W.  B.  Go.  v.  Granger,  86 
Tex.  850. 

A  corporation  cannot  have  the  benefit  of  a  su  •- 
ecrlption  unless  it  performs  the  condition  upon 
which  the  subscription  was  obtained  although 
those  who  made  the  promise  were  not  in  law  agents 
of  the  corporation.    Burrows  v.  Smith,  10  N.  IT.  &50. 

The  corporation  oannot  be  privileged  by  virtue 
of  its  invisible.  Intangible,  and  immaterial  exist- 
ence to  practice  frauds  by  its  agents,  claim  the 

S6  L.  R  A. 


t)enefit  of  the  agreement  and  promise  to  itself  and 
deny  the  mutual  and  correlative  promise  and  con- 
sideration held  out  by  its  visible  agents.  It  is  too 
la^e  after  the  company  of  Individuals  comprising 
the  corporate  body  have  received  the  money  with 
full  notice  of  the  conditions  to  say  they  are  not 
bound  by  those  conditions.  Frankfort  &  S.  Tump. 
Co.  V.  Churchill,  6 T.  B.  Mon.  427, 17  Am.  Dec.  160. 

if  the  contract  is  entered  into  on  the  faith  of  the 
Incorporation  and  intended  to  inure  to  its  benefit 
and  which  in  point  of  fact  does  inure  to  its  benefit, 
the  corporation  can  be  held  Uahle  thereon.  Mooro 
&  H.  Hardware  Co.  v.  Towers  Hardware  Go.  87  Ala. 
206. 

The  corporation  will  not  be  permitted  to  accept 
the  work  done  and  materials  furnished  under  a 
contract  with  its  president,  after  its  certificate  is 
filed,  but  before  it  has  been  recorded  and  then 
deny  its  Uability  to  pay  for  them.  Grape  Sugar  A 
Vinegar  Go.  v.  Small,  40  M d.  896. 

The  acceptance  of  9ubs^*rlption  with  notice  of  a 
claim  for  compensation  for  procuring  them  will 
render  the  company  liable.  Low  v.  Connecticut  & 
P.  Rivers  Ralhroad,  46  N.  H.  284. 

A  ratitication  of  the  provisions  of  the  agreement 
which  are  in  favor  of  the  company  bind  it  to  per- 
form the  obligations.  Titus  v.  Catawissa  Bailroad, 
5  Phila.  172. 

A  corporation  which  takes  and  retains  the  bene- 
fit of  a  contract  made  for  it  by  the  promoters,  al- 
though made  prior  to  its  corporate  exL«itenoe,  la 
estopped  to  deny  that  it  is  its  contract.  McLaugh- 
lin V.  Concordia  College,  20  Mo.  App.  42. 

But  merely  taking  the  benefit  of  services  per- 
formed prior  to  the  perfection  of  the  organisation 
will  not  render  the  company  liable.  Rockford,  B, 
L  &  St  L.  B.  Go.  V.  Sage,  66  111.  828,  le  Am.  Ilep.  fiSr. 
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in  its  corporate  capacity,  did  construct  and ; 
eomplete  the  system  of  waterworks  for  the 
▼illoge.  The  work  was  commenced  about 
J^une.  1890,  and  completed  before  the  com- 
mencement of  this  action.  The  defendant 
established  an  office  in  the  village,  and  re- 
tained it  while  the  work  was  in  progress. 
Ck)wan  was  the  president  and  manager  of  the 
business,  and  had  full  direction  and  charge ; 
his  wife  acting  as  secretary,  and  his  brother 
.as  treasurer,  of  the  corporntion.  The  plain- 
tiff, u{»on  the  request  of  Cowan,  the  presi- 
dent, performed  services  for  the  defendant  of 
the  kind  and  character  described  in  the  con- 
tract above  mentioned.  They  do  not  appear 
to  have  been  of  a  very  important  character, 
and  no  proof  was  given  in  regard  to  their 
value ;  but,  so  far  as  appears,  he  performed 
All  that  was  required  of  him.  After  the  com- 
pletion of  the  waterworks.  Cowan,  on  sev- 
eral occasions,  acknowledged  the  indebted- 
ness to  the  plaintiff,  and  promised  to  pay  it. 
There  is  no  proof  in  the  record  tending  to 
chow  that  the  general  powers  possessed  by 
Cowan  as  the  president  of  the  defendant  were 
limited  or  restricted  by  by-laws,  or  in  any 
other  way,  and  we  must  assume  that  he  had 
mil  the  power  that  the  president  an'd  general 
managing  agent  of  such  a  corporation  could 
exercise  m  the  transaction  of  the  corporate 
business  at  the  place  where  its  operations 
were  being  conducted.  Tlie  general  powers 
of  such  an  officer  may  be  limited  or  restricted 
by  the  charter  or  by-laws  of  the  corporation. 
These  restrictions  may  not  be  binding  on  all 
persons  dealing  with  the  corporation  under 
«n  circumstances,  as  secret  and  unknown  in- 
structions to  a  general  agent  of  a  natural 
person  do  not  always  bind  persons  dealing 
'With  the  agent  in  ignorance  of  such  instruc- 


tions and  relying  on  what  appear  to  be  his  ac- 
tual powers,  in  this  case  the  president,  hav- 
ing full  personal  charge  of  the  business  which 
the  defendant  was  organized  to  transact,  rep- 
resented the  corponition,  and  prima  facie  be 
had  power  to  do  any  act  which  the  directors 
could  authorize  or  ratify.  JLtMings  y.  Brook- 
lyn L.  Ins,  Go.  138  N.  Y.  478 ;  Conors  v. 
Mutual  Ins.  Co.  of  Albany,  1  N.  Y.  290;  Booth 
V.  Farnurs  dt  Mechanics  I^at.  Bank,  50  N. 
Y.  396;  Leslie  v.  LoHllard,  110  N.  Y.  519, 
1  L.  R.  A.  4.>6 ;  Holmes  v.  ^\iUard,  125  N. 
Y.  75,  11  L.  R.  A.  170;  Patterson  v.  Robin- 
son, 116  N.  Y.  193;  Rat1U)*in  v.  Snow,  128 
N.  Y.  343,  10  L.  R.  A.  355 ;  NeAO  York,  P. 
A  B.  R.  Co.  V.  Dixon,  114  N.  Y.  80;  Mora- 
wetz,  Priv.  Corp.  ii§  251-253.  There  can  be 
no  doubt,  I  think,  that  the  contract  which  is 
the  basis  of  this  action  was  of  such  a  char- 
acter, and  the  objects  expressed  upon  its  face 
were  of  such  a  nature,  that  the  president  and 
general  manager  of  the  enterprise  had  the 
power  to  make  it  in  behalf  of  the  corpora- 
tion, whenever  it  attained  a  legal  existence. 
The  corporation  had  resolved  to  do  the  work, 
which  was  put  in  charge  of  the  president, 
who  was  the  principal  promoter  in  organiz- 
ing it.  He  was  on  the  ground,  directing  the 
operations,  and  must  be  assumed  to  have  the 
power  to  do  whatever  was  necessary  in  exe- 
cuting the  corporate  objects.  It  cannot  be 
doubted  that  he  had  power  to  employ  engi- 
neers and  workmen  to  construct  the  works, 
and  to  bind  the  company  by  contracts  for 
labor  and  materials.  He  could  also  employ 
men  to  secure  for  the  company  rights  of  way, 
rentals  for  hydrants,  and  the  other  things 
necessarily  pertaining  to  the  business:  and, 
if  he  could  make  contracts  for  that  purpose, 
why  could  he  not  adopt  and  ratify  one  made 


The  mere  fact  that  the  company  has  had  the  ben- 
efit of  the  services  does  not  render  it  liable  If  it  has 
not  undertaken  to  pay  for  tbem.  Re  Rotberbam 
Alum  &  Chemical  Go.  50  L.  T.  N.  S.  219, 32  Weelc. 
Bep.  131,  53  L.  J.  Ch.  290,  L.  R.  25  Ch.  Div.  108. 

t3o  if  the  contract  was  not  made  primarily  for 
-the  benefit  of  the  corporation  and  If  the  corpora- 
tion never  adopted  it,  or  promised  to  perrorm  it, 
it  Is  not  liable  thereon.  Simple  acceptance  of  the 
benefit  will  not  make  the  corporation  liable  under 
the  contract.  Davis  &  R.  Bids:,  k  Mf ff.  Co.  v.  Hills- 
boro  Creamery  Co.  (Tnd.)  May  18, 1891. 

So  the  mere  exbibition  of  the  property  received 
cinder  the  promoter^  contract  in  advertising  the 
business  is  not  enoufzrh  to  constitute  a  ratification. 
8talnsby  v.X'razer's  Metallic  Life  Boat  Co.  8  Daly.  08. 

If  the  contrncc  Is  with  the  promoter  individually 
there  is  no  ag-roement  on  behalf  of  tbe  corpora- 
tion, accept ing  the  benefits  of  which  will  render 
the  corporation  liable.  Wilbur  v.  New  York  Elec- 
tric Constr.  Co.  28  Jones  k  S.  539. 

Iraud, 

If  tbe  corporation  Is  organized  for  the  purpose 
of  evading  obligations  which  have  attached  to  the 
individual  incorporators  courts  of  equity  may 
hold  tbe  corporation  to  the  performance  of  the  ob- 
ligation. Moore  &  R.  Hardware  Co.  v.  Towers 
Hardware  Co.  87  Ala.  208. 

Thus  where  one  who  had  contracted  not  to  en- 
cage in  a  certain  business  formed  a  corporation  to 
carry  on  the  business  and  became  its  president  and 
business  manager,  the  corporation  was  enjoined 
from  carrying  on  tbe  business.  Beal  v.  Chaee,  ai 
lf1ch.«X). 

^6  L.  R.  A. 


Becoming  varty. 

In  Abbott  V.  Hapgood,  6  I.  R.  A.  686,  150  Mass. 
248,  it  is  said  if  a  contract  is  made  in  the  name  and 
for  the  benefit  of  a  projected  corporation,  the  cor- 
poration after  its  formation  cannot  become  a  party 
to  the  contract  even  by  adoption  or  ratification  off 
iL 

Enforcino. 

Correlative  to  the  doctrine  of  the  liability  of  the 
corporation  is  its  power' to  enforce  the  contract, 
and  while  that  question  is  not  within  the  scope  of 
this  note,  attention  is  here  called  to  decisions  hold- 
ing that  the  corporation  may  take  advantage  off 
subscriptions  made  before  its  charter  was  re- 
ceived. San.Joaquin  Land  &  Water  Co.  v.  West,  94 
Cal.  399. 

The  corporation  cannot  maintain  an  action  upon 
a  contract  made  for  its  benefit  unless  it  has  ac- 
cepted the  contract  after  its  incorpomtion  so  that 
it  will  be  bound  upon  it.  Penn  Match  Co.  v.  Hai>- 
good.  141  Mass.  145. 

While  in  Elcdford  &  C.  R.  Co.  v.  Stanley,  2  Johns. 
Sc  H.  748,  9  Jur.  N.  8.  152.  82  L.  J.  Ch.  60.  the  com- 
pany was  permitted  to  enforce  a  contract  made  on 
its  behalf  by  the  promoters. 

Question  for  jury. 

In  some  cases  it  has  been  held  that  the  question 
of  the  assumption  of  the  contract  by  the  corpora- 
tion is  for  the  Jury.    Van  Schaick  v.  Third  Ave.  B 
Co.  38  N.  Y.  348. 

So  the  question  of  ratification  is  for  the  Jury» 
McDonough  v.  First  Nat.  Bank  of  Houston,  84  Tex. 
800.  H.  P.  F. 
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by  himself,  though  before  the  corporation 
was  legally  created,  but  in  anticipation  of 
what  subsequently  occurred  in  obtaining  the 
consent  and  filing  the  certificate  of  incorpo- 
ration? We  think  this  was  fairly  within  his 
general  powers,  and  if  he  intended,  in  behalf 
of  the  corporation  which  he  represented,  by 
•calling  upon  the  plaintiff  to  do  the  things 
which  he  had  agreed  to  do  in  the  writing, 
to  adopt  and  ratify  the  agreement  made  be- 
fore the  incorporation,  instead  of  making  a 
new  one,  and  the  plaintiff  intended  to  and 
did  perform  for  the  corporation  the  things 
specified  in  the  agreement,  there  is  no  good 
reason  why  the  corporation  did  not  become 
bound  by  his  action.  Whether  this  was  the 
intention  and  purpose  of  the  president  of  the 
defendant  and  of  the  plaintiff  was,  under  the 
circumstances  of  the  case,  a  question  of  fact, 
which  should  haye  been  submitted  to  the 
jury.  Ratification  or  adoption  which  in  this 
case  mean  the  same  thing,  is  largely  a  ques- 
tion of  intention,  to  be  determine  from  facts 
and  circumstances  as  one  of  fact;  and  the  court 
was  not  warranted,  under  the  circumstances, 
in  disposing  of  the  question  as  one  of  law. 
But  it  is  insisted  that  the  contract,  even  if 
regarded  as  the  corporate  obligation,  is  void, 
as  against  public  policy.  There  was  proof 
given  at  the  trial  tending  to  show  that  the 
plaintiff,  before  entering  into  the  contract 
with  Cowan,  contemplated  an  application  in 
his  own  name  to  the  town  authorities  for  per- 
mission to  form  a  corporation  to  construct 
the  works,  and  that  the  purpose  of  the  agree- 
ment was  to  compensate  him  for  consenting 
to  abandon  the  enterprise,  and  allow  the  de- 
fendant to  obtain  the  consent,  and  reap  the 
benefit  of  the  enterprise.  It  is  alleged  in  the 
complaint  that,  at  the  time  of  entering  into 
the  agreement,  it  was  understood  and  agreed 
between  the  parties  that,  in  addition  to  the 
consideration  mentioned  in  the  writing  for 
the  payment  of  $1,000,  the  plaintiff  was  not 
to  prosecute  or  carry  on  the  business  for  which 
the  defendant  was  subsequently  organized, 
and  was  not  to  organize  any  corporation  foi 
that  purpose,  or  to' ask  or  receive  a  franchise 
from  the  town  authorities  for  that  purpose. 
It  was  further  alleged  that  the  plaintiff  kept 
and  performed  these  cqnditions,  which  were 
not  expressed  in  the  writing,  but  fully  un- 
derstood between  the  parties,  but  did  assist 
Cowan  in  his  efforts  to  accomplish  the  pur- 
pose originally  contemplated  by  the  plain- 
iff.  These  allegations  are,  however,  put  in 
issue  by  the  answer.  The  proof  would  have 
justified  a  finding  by  the  jury  that  the  plain- 
tiff's promise  to  abandon  the  enterprise,  and 
leave  the  field  open  to  Cowan  and  his  asso- 
ciates, was  an  element  that  entered  into  the 
contract,  and  an  inducement  to  its  execution. 
No  such  purpose,  however,  appears  upon  the 
face  of  the  contract.  The  consideration  there 
expressed  for  the  payment  of  the  money  was 
services  which  the  plaintiff  could  lawfully 
perform,  and  which  it  is  claimed  he  did  per- 
form, for  the  defendant.  The  court  was  not 
warranted  in  holding,  as  matter  of  law,  that 
the  purpose  of  the  contract  was  forbidden  by 
public  policy,  or  that  it  was  made  for  a  pur- 
pose other  than  that  stated  upon  its  face.  If 
that  question  was  in  the  case  at  all,  it  was 


one  for  the  jury,  as  the  evidence  was  not 
conclusive,  but  open  to  different  inferences. 
But  we  think  that  this  agreement,  upon  any 
view  of  the  facts,  docs  not  come  within  that 
class  of  contracts  which  are  forbidden  or  are 
held  void  on  grounds  of  morality,  or  public 
policy.     There  was  no  purpose  to  8uppre8»> 
competition  or  bidding  at  any  public  sale, 
or  letting  of  a  contract  for  public  purposes, 
or  in  restraint  of  trade,  or  to  influence  th» 
action  of  public  officials.     Assuming  that 
both  the  plaintiff  and  Cowan  intended  to  ap- 
ply for  the  franchise,  and  that  the  latter  per- 
suaded the  former  to  abandon  his  purpose, 
and  aid  him   in  the  manner  mentioned  ii» 
the  contract,  for  the  consideration  promised, 
there  was  nothing  immoral,  or  that  threatened 
the  public  interests  or  the  public  good,  ia 
such  an  arrangement.     If  the  busiuess  of  %. 
private  individual  or  corporation  is  threat- 
ened with  competition,  it  is  not  illegal  or 
immoral  if  one  can  persuade  his  competitor 
to  abandon  an  ente prise  in  which  both  can- 
not succeed,  and  take  employment  with  the- 
one  remaining  in  the  business,  at  a  stated 
compensation.      Such  an  agreement,   fairly 
entered  into,  is  legitimate  busiuess.     If  the 
parties  in  this  case  deemed  it  for  the  interest 
of  both  that  only  one  application  should  be 
made  for  a  franchise  that  could  be  granted  ta 
but  one  of  them,  the  arrangement  does  not,  as 
I  conceive,  violate  any  settled  ruleorprinciple 
of  public  policy.  Diamond  MatchCo.  v.  Roeber^ 
106  N.  Y.473,  60  Am.  Rep. 464 ;  LeslU  v.  Loril- 
lard.  110  N.  Y.  519, 1  L.  R.  A.  456 ;  Tode  v.  0ros9, 
127N.Y.480,  13  L.R.A.652:  WaUrtawn  Ther^ 
mometer  Go.  v.  Pool,  51  Hun,  157 :  Cameron  v. 
I^ew  York  <fe  M.  V.  Water  Co.  62  Hun,  269.    For 
these  reasons  thejudgment  should  be  reversed,  and 
a  new  trial  granted ;  costs  to  abide  the  event. 

Orajr*  <7. ,  dissenting : 

If,  at  the  time  the  agreement  set  forth  ii» 
the  complaint  was  made,  there  had  been  such 
a  corporation  as  the  Cattaraugus  Water  Com- 
pany, then  it  would  be  quite  conceivable 
that  there  might  be  a  ratification  by  it  of 
the  act  of  a  person  standing  in  the  relation 
to  it  of  an  oflScer  or  agent.    "Ratification  pre- 
supposes the  doing  of  an  act  by  an  a^ ent, 
which  a  principal  could  have  authorized. 
It  is  defined  as  an  agreement  to  adopt  an  act 
performed  for  us  by  another,  and  is  equiv- 
alent to  an  original  authority  to  do  the  thing^ 
in  question.     But  here  Cowan  represented 
no  one  but  himself.     He  and  others  were- 
proposing  to  associate  themselves  in  a  cor- 
porate project.     He  was  a  mere  promoter, 
and  he  had  no  principal.     When  the  plain- 
tiff entered  into  the  agreement  with  Cowan, 
he  was  bound  to  inform  himself  as  to  whether 
the  latter  represented  an  actual   principal. 
If  he  neglected  to  do  so,  his  agreement  was- 
worthless,  except  so  far  as  it  imposed  upon. 
Cowan,  individually,  a  liability  for  under- 
taking to  act  with  no  responsible  principal 
behind  him.      Dunlap's  Paley,    Ag.    ♦374. 
We  may  assume  that  there  was  sufficient  evi- 
dence upon  which  a  jury  might  have  found 
that  there  was  ratification,  if^there  had  been 
a  contract  made  for  the  company ;  but  it  ought 
to  be  perfectly  manifest  that,  unless  there- 
had  been  in  esse  a  corporation  de  facto  or  dt 
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fttfv,  which  oould  have  made  Cowan  its  at- 
torney or  agent,  there  oould  not  be  such  a 
thing  as  a  ratification.  The  rule  is  stated 
in  Morawetz  on  Private  Corporations  (sec. 
547)  as  follows,  viz.  :  "A  corporation  is 
not  responsible  for  acts  i>erformed  or  con- 
tracts entered  into  before  it  came  into  exist- 
ence, by  promoters  or  other  persons  assum- 
ing to  bind  the  company  in  adyanoe." 
Again,  at  section  549,  the  author  says  that 
*"&  corporation  cannot  be  charged  with  the 
acts  or  contracts  of  its  promoters  by  virtue 
of  the  technical  doctrine  of  ratilScation. 
This  doctrine  applies  only  to  acts  performed 
on  behalf  of  an  existing  principal.  **  These 
statements  are  amply  borne  out  by  the  au- 
thorities cited  by  tiie  author,  and  are  founded 
in  clear  reason.  And  see  Caledonian  A  D. 
Junction  R.  Co.  ▼.  Hdentburgh  Harbor  Tnui- 
ee$,  2  Macq.  H.  L.  Cas.  891,  409.  There 
may,  however,  be  an  adoption  of  agreements 
made  by  promoters  of  companies  by  a  formal 
acceptance,  or  if  it  is  a  case  where  the  mem- 
bers of  the  corporation  would  be  chargeable 
with  knowledge  of  the  contract,  and  had 
knowingly  received  the  benefit  of  an  engage- 
ment entered  into  by  promoters,  adoption 
might  be  implied.  The  adoption  of  such  an 
agreement  by  a  corporation  is  equivalent,  of 
course,  to  the  creation  of  a  new  agreement, 
and  is  governed  by  all  the  rules  applicable 
to  the  formation  oi  a  contract  under  the  com- 
mon law.  1  Morawetz,  Priv.  Corp.  g  549. 
I  am  unable  to  believe,  and  I  know  of  no 
authority  for  holding,  that  adoption,  in  such 
a  case,  of  a  written  contract,  could  rest  in 
implication  from  the  mere  statements  or  acts 
of  the  interested  party  who  made  it,  with  no 
evidence  to  sliow  any  knowledge  or  ac- 
quiescence on  the  part  of  any  other  officer  or 
member  of  the  corporation.  I  tliink  any 
other  view  would  be  a  most  hazardous  one 
to  take  for  the  interests  of  shareholders  in 
corporations. 

Assuming  that  a  corporation  may  become 
obligated  by  a  contract  made  for  it  before  its 
iuoorporation,  through  acceptance  or  adop- 
tion, it  should  at  least  appear,  in  order  to 
justify  a  verdict  from  the  facts,  that  those 
facts  established  a  knowledge  by  its  agents 
of  its  existence  and  of  its  terms,  or  that  the 
benefits,  the  acceptance  of  which  is  relied 


upon  to  oonstitute  adoption,  were  of  that. 
nature  as  to  presuppose,  and  to  charge  the- 
company  or  its  agents  with,  knowledge  ol- 
a  contract  with  the  person  from  whom  de- 
rived.    In  this  case  it  is  not  proved  that; 
there  was  any  formal  or  official  action  upoBi 
the  agreement,  or  that  any  of  the  directors 
knew  of  such,  outside  of  Cowan  himself. 
There  was  nothing  which  amounted  to  a  rep- 
resentation by  the  defendant  to  plaintiff  that; 
the  contract  was  subsisting  and  valid.     Wil*- 
«m  V.  West  BoTtlepool  Barbour  dh  R  Ob.  2  Doi 
G.  J.  &  8.  *491.    There  may  have  been  suffi* 
cient  evidence  in  the  case  to' warrant  the  sub- 
mission to  a  lury  of  the  question  whether 
the  defendant  hao  not,  through  its  chief  of- 
ficer and  manager,   become  liable  to  par 
plaintiff  the  value  of  his  services,  as  the  evi- 
dence might  exhibit  that  value  to  be.    But 
this  is  not  such  an  action.     The  plaintiff* 
rests  his  action  solely  upon  the  obligation) 
which  the  agreement  set  forth  imposed  upoa 
the  defendant,  and  if,  as  it  is  conceded,  theroi 
could  have  been  none  imposed  at  the  time» 
it  could  never  have  become  one,  in  the  ab-^ 
sence  of  an  adoption  of  the  agreement.     As  T 
have  said,  this  agreement,  so  far  as  the  rec- 
ord discloses,    was  never  brought    to  the- 
knowledge  of  any  of  the  directors,  or  of  the^ 
members  of  the  corporation ;  and  it  is  not  at. 
all  easy  to  see  what  services  the  plaintiff  ac- 
tually did  under  it,  before  or  after  the  com- 
pany was  formed,  which  could  possibly  have 
led  any  one  to  suppose  that  he  was  under  a. 
contract  with  it,  of  the  nature  of  the  one  in 
question,  or  of  any  other  nature.     We  as- 
sume, however,  that  there  were  services  ren- 
dered to  and  accepted  by  the  defendant,  but 
we  hold  that  the^  were  to  be  recovered  for 
according  to  their  value,  and  that  the  con- 
tract produced  by  the  plaintiff  never  became 
the  agreement  of  the  company,  so  as  to  ob- 
ligate it  absolutely,  and  in  all  events,  to 
pay  him  the  sum  stated  therein  upon  the 
completion  of  the  waterworks.     For  these 
reasons  the  Judgment  should  be  affirmed, 
with  costs. 

Earl,  PeckluuBt  and  Bartlett,  JJ., 
concur  with  O'Brien,  J.;  Finch,  J.,  con- 
curs with  Qrmjf  J.;  Andrews,   Oh,  «/., 

not  sitting. 
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H.  There  was  no  error  in  admittinirtbe 
evidence  of  a  witneas  introduoed  upon  a 

*Headnotes  by  Lvx^Kiir,  jr. 


former  trial  of  the  same  case,  when  It  appeareA- 
thattbe  witness,  since  testifyincr,  had  removed 
to  the  state  of  Texas.  Whether  or  not  a  witness, 
beyond  the  Jurisdiction  of  this  state  is  'inacoeA- 
sible/*  in  the  sense  In  which  that  word  is  used  in 
section  8782  of  the  Code  is,  under  all  the  oircum* 
Btaoces  of  the  particular  case,  a  question  for  de* 
termination  by  the  trial  court,  in  i!he  exercise  of 
a  sound  discretion. 

8.   Where  a  boy  eleven  jears  old,  whose- 
labor  "WUM  worth  six  d<>llara  per  months 


NOSB.— The  remarkably  full  discussion  in  the 
tbove  case  of  the  doctrine  of  imputed  neffiigrenoe 
■8  applied  to  injuries  received  by  children  adds  to 
the  weight  of  authority  In  denial  of  the  imputa- 

96  L.R  A. 


tion  which  appears  in  the  note  on  the  question 
published  with  Chicago  City  B.  Go.  v.  WUooz  (lHh 
21L.B.A.7B. 


See  also  43  L.  R.  A  lOft. 
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EDd  who  resided  with  his  parents,  worked  with 
his  father  on  a  farm,  and  rendered  services  to  his 
mother  about  the  house,  in  the  performance  of 
her  household  duties,— the  benefit  of  his  labor 
and  services  beinflr  thus  realized  by  the  parents 
in  the  support  of  themselves  and  their  family, 
they  being  laboring  people,  and  mutually  de- 
pendent upon  the  labor  of  one  another  for  a 
support,— the  mother  was  dependent  upon  the 
boy,  and  he  contributed  subscantially  tx>her  sup- 
port. 
8.  Where  a  fkther  intrasts  hlB  minor 
son,  a  youth  of  tender  years*  to  the 
care  and  custody  of  another,  such  person 
becomes  the  legal  representative  and  agent  of 
the  father  in  discharging  the  duty  which  the 
law  imposes  upon  the  latter  of  guarding  and 
shielding  the  child  from  injury.  Accordingly, 
if  the  child,  by  reason  of  the  gross  negligence  of 
his  custodian,  in  taking  him  upon  a  high  and 
dangerous  trestle,  is  run  over  by  a  passenger 
train  and  killed,  such  negligent  conduct  is,  in 
law,  imputable  to  the  father  himself.  Such  cus- 
todian could  not,  however,  properly  be  regarded 
;as  likewise  the  representative  or  agent  of  the 
ohild^s  mother.  By  express  statute  in  this  state, 
the  father  is  vested  with  the  control  of  his  minor 
child,  and  the  mother  is  not  accountable  for  the 
<;onduct  of  a  custodian  for  him  chosen  by  the 
father.  Kor  in  a  suit  by  the  mother  in  her  own 
right  as  authorized  by  special  statute,  is  she 
chargeable  with  the  negligence  of  the  father 
merely  because  of  the  conjugal  relation  existing 
between  them. 

4.  Relatively  to  a  person  who,  without 
license  froni  the  company,  is  walking 
upon  a  railway  track  on  a  trestle,  though 
such  trestle  be  situated  between  a  blow  post  and 
a  public  crossing,  the  omission  of  the  engineer 
to  comply  with  the  statutory  requirements  as  to 
giving  signals  and  checking  the  speed  of  the 
train  is  not  negligence,  inasmuch  as  these  re- 
quirements raise  no  duty  as  between  the  com- 
pany and  strangers  who  may  be  upon  the  track 
elsewhere  than  at  a  public  crossing. 

6.  The  duty  to  observe  all  ordinary 
and  reasonable  care  and  diligence  towards 
such  person  arises  when  his  presence  becomes 
known  to  the  engineer,  and  not  before.  A  fail- 
ure in  such  care  and  diligence  after  that  time, 
from  which  injury  results,  unless  it  could  have 
been  avoided  by  the  use  of  ordinary  care  on  the 
part  of  the  person  hurt  or  killed,  will  render  the 
company  liable. 

6.  Although  omissions  of  the  statutory 
requirements,  when  a  part  of  the  res  gestae, 
may  be  considered  by  the  Jury  in  passing  upon 
the  question  of  negligence  relatively  to  the  per- 
son injured  or  killed,  yet,  where  the  evidence 
as  a  whole  shows  there  was  no  negligence  im- 
putable to  the  company  or  its  servants,  except 
failure  to  observe  these  requirements,  the  com- 
pany is  not  liable  for  results  occurring  upon  the 
track  of  its  road  elsewhere  than  at  a  public  cross- 
ing. 

7.  The  mere  opinion  of  a  locomotive  en- 
^neer  that  a  heavy  passenger  train,  consist- 
ing of  a  locomotive  and  six  cars,  running  down 
grade  at  forty- five  miles  an  hour,  could  be 
fitop|)o<l  within  a  distance  of  100  yards,  is  not  suf- 
ficient to  overcome  the  positive  and  uncontra- 
dicted evidence  of  the  engineer  and  fireman 
u})on  the  iilontical  train  that  all  was  done  which 
could  possibly  be  done  to  slop  it,  and  that  never- 
tliolorfs  it  was  not  stopped  within  a  distance  of 
over  400  yards,  especially  when  the  evidence  of 
these  witnesses  was  strongly  corroborated  by 
others,  who  were  experts  in  such  matters 
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ERROR  to  the  Circuit  Court  for.  Hall 
County,  to  review  a  judgment  in  fHVor  of 
plaintiff  in  an  action  brouirbt  to  recover  dam- 
ages for  the  alleged  wrongful  death  of  plain- 
tiff's son  from  defendant's  Degligence.  Be- 
wrsed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Jackson  A  Jackson,  Oeorg« 
Dudley  Thomas,  and  S.  C.  Dunl&p  for 
plaintiff  in  error. 

Messrs.  J.  B.  Estes,  H.  H.  Perry,  H. 
H.  Dean,  and  M.  L.  Smith  for  defendant 
in  error. 

Lumpkm»  J.,   delivered  the  opinion  of 

the  court : 

The  facts  of  this  case,  so  far  as  material, 
will  be  stated  in  connection  with  the  legal 
principles  discussed. 

1.  One  ground  of  the  motion  for  a  new 
trial  alleged  that  the  court  erred  in  allowing 
the  plaiutiff  to  introduce,  over  objection  of 
the  defendant,  the  evidence  of  one  Willing- 
ham,  contained  in  a  brief  of  the  evidence 
taken  at  a  former  trial  of  this  same  case ;  it 
appearing  that  the  witness,  who  liad  formerly 
resided  in  tiie  county  where  the  trial  oc- 
curred, had  removed  to  Texas,  and  that  his 
place  of  abode  in  that  state  was  well  known 
to  the  officers  of  court,  and  also  in  the  com- 
munity in  which  he  had  resided  before  leav- 
ing Georgia.  "That  a  witness  is  beyond  the 
jurisdiction  of  the  state  is  generally  a  suffi- 
cient cause  for  not  producing  him."  See 
Eagle  <&  Phanix  Mfg.  Go.  v.  Welch,  61  Ga. 
444,  citing  1  Greenleaf  on  Evidence,  §  163.  and 
note  on  page  285,  and  also  previous  decisions 
of  this  court.  And  see  the  later  case  of  Gnnn 
V.  Wcbdes,  65  Ga.  537.  After  an  examination 
of  the  authorities,  and  after  some  reflection, 
our  conclusion  is  that  whether  or  not  a  wit- 
ness beyond  the  jurisdiction  of  this  state  is 
"inaccessible,"  in  the  sense  in  which  that 
word  is  used  in  section  3782  of  the  Code,  is, 
in  each  particular  case,  a  question  for  de- 
termination by  the  trial  judge,  in  the  exer- 
cise of  a  sound  discretion.  W  e  are  unadvised 
as  to  whether  or  not  there  is  any  statute  in 
Texas  for  compelling  the  attendance  before 
commissioners  of  a  witness  whose  testimony 
by  interrogatories  is  desired  in  the  courts  of 
anotlier  state.  In  the  absence  of  a  law  of 
this  kind,  there  could  be  little  doubt  as  to 
the  inaccessibility  of  the  witness  Willing* 
ham  ;  and,  even  if  we  knew  of  the  existence 
of  such  a  law  in  Texas,  we  are  not  prepared 
to  say  we  would  hold  that  the  trial  judge 
erred  in  deciding  that  the  witness  was  inac- 
cessible. 

2.  The  boy  killed  by  the  defendant  rail- 
way company  was  eleven  3' ears  of  age.  The 
second  headnote  states  substantially  the  nat- 
ure and  character  of  the  services  he  rendered 
at  his  parents'  home.  There  was  evidence 
that  bis  labor  was  worth  $6  per  month  in 
money.  In  order  to  authorize  a  recovery  by 
the  mother  for  the  homicide  of  this  child,  it 
was  essential  for  her  to  make  it  appear  tliat 
he  contributed  to  her  support.  GUiy  v.  Cen- 
tral R.  dk  Bkg.  Co.  84  Ga.  345.  If  he  did 
contribute  to  her  support,  and  she  was  sub- 
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stantially  dependent  upon  the  child,  in  part, 
for  support,  the  fact  that  she  was  also  de- 
pendent upon  her  husband  and  her  own  labor 
would  not  defeat  her  right  to  recover.  Dan- 
iels V.  Savannah,  F.  &  W.  R.  Co.  86  Ga.  236. 
In  the  present  case,  we  think  the  mother  was 
<iependent  upon  the  boy,  and  that  he  con- 
triluited  substantially  to  her  support.  This 
•conclusion  is  sustained  by  the  decision  of 
this  court,  made  after  full  and  careful  de- 
liberation upon  the  question  now  under  con- 
sideration, in  Augusta  R.  Go,  v.  Qlover,  92 
0:i.  132.  See  headnote  6,  and  the  comments 
tiiereof  by  Chief  Justice  Bleckley.  The  only 
practical  difference  between  that  case  and 
the  one  at  bar  is  that  there  the  son  was  be- 
tween fifteen  and  sixteen  years  of  age,  while 
in  the  present  case  the  boy  killed  was  be- 
tween eleven  and  twelve.  The  principle 
applicable  is  the  same  in  both  cases. 

3.  The  doctrine  of  imputable  negligence 
is,  to  some  extent,  involved  in  the  present 
case.  Judicial  opinion  has  not,  in  the  past, 
been  harmonious  as  to  the  extent  or  the  ap- 
plication of  this  doctrine.  The  various  ques- 
tions which  have  arisen  when  it  has  been  in- 
voked have  led  to  many  perplexing  doubts, 
■and  much  conflict  and  confusion  in  the  earlier 
decisions.  We  have  therefore  thought  it 
not  unprofitable  to  enter  into  a  somewhat 
•extended  consideration  of  the  doctrine,  so 
far  as  it  has  any  bearing  on  the  facts  now 
before  us;  for,  though  this  discussion  may 
not  be  absolutely  essential  to  a  correct  and 
intelligible  disposition  of  the  present  case, 
we  are  willing  to  undergo  the  considerable 
amount  of  ]a£)r  required,  in  the  hope  that 
it  may  prove  useful  to  this  court,  as  well  as 
to  the  judges  of  the  trial  courts,  in  determin- 
ing questions  which  are  likely  to  arise  in  the 
future  in  similar  cases. 

The  plaintiff  seeks  to  recover  for  the  homi- 
cide of  a  minor  son,  eleven  years  of  age. 
As  any  negligence  of  the  child  himself,  or 
any  negligence  legally  imputable  to  him, 
which  would  have  defeated  a  recovery  by 
him,  had  he  been  injured  instead  of  being 
killed,  and  had  brought  an  action  for  the 
injuries,  would  now  defeat  a  recovery  by 
the  mother,  it  is  important  at  the  outset  to 
determine  bow  the  child's  rights  in  such  an 
action  would  be  affected  by  his  own  negli- 
gence, or  that  of  another.  Under  the  facts 
of  this  case,  it  is  hardly  necessary  to  go  into 
the  question  of  the  child's  own  negligence, 
but  the  inquiry  does  arise  whether  or  not  the 
undoubted  negligence  of  the  person  in  whose 
charge  he  wai  when  killed  could  or  could 
not  have  been  properly  urged  as  a  defense  to 
an  action  brought  in  his  behalf.  As  con- 
siderable conflict  is  presented  by  the  numer- 
ous cases  in  which  this  inquiry  has  hereto- 
fore arisen,  we  shall  attempt  to  review  the 
leading  decisions  on  the  subject,  with  a  view 
to  ascertaining  what  the  true  law  is. 

The  rule  imputing  to  a  child  of  tender 
years  the  negligence  of  its  parent,  guardian, 
or  custofiian  was  introduced  into  tlie  law  of 
this  country  by  Hart  field  v.  Roper ^  21  Wend. 
^15,  34  Am.  Dec.  273.  The  reasoning  em- 
ployed in  support  of  this  rule  is  thus  stated 
by  "Co wen,  •/.,  who  delivered  the  opinion  of 
the  oourt  in  that  case:    ''An  Infant  is  not 
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sui  juris.  He  belongs  to  another,  to  whom 
discretion  in  the  care  of  his  person  is  ex- 
clusively confided.  That  person  is  keeper 
and  agent  for  this  purpose,  and,  in  respect  to 
third  i^rsons,  his  act  must  be  deemed  that 
of  the  infant;  his  neglect,  the  infant's  neg- 
lect." The  principle  thus  announced  has 
since  b^n  recognized,  and  is  still  adhered 
to,  by  the  courts  of  the  state  of  New  York. 
Mangam  v.  Brooklyn  R.  Co.  38  N.  Y.  455, 
98  Am.  Dec.  66;  l/il  ▼.  Forty -.Second  Street 
dh  Q,  Street  Ferry  R,  Co.  47  N.  Y.  317,  7 
Am.  Rep.  450;  Cosqrove  v.  Ogden,  49  N.  Y. 
255,  10  Am.  Rep.  861 ;  Morrison  v.  Erie  R. 
Co.  56  N.  Y.  302 :  Tliurher  v.  Harlem  Bridge, 
M.  d  F.  R.  Co.  60  N.  Y.  333 ;  McGarry  v. 
Lomnis,  63  N.  Y.  104,  20  Am.  Rep.  510; 
Huerzder  v.  Central  Gross-Town  R.  Go.  1  Misc. 
136. 

The  doctrine  laid  down  in  Hartfield  v. 
Roper  has  received  the  approval  of  a  number 
of  other  courts  of  equally  high  standing, 
and  has  been  accepted  and  applied  in  Massa- 
chusetts, California,  Minnesota,  Indiana, 
Maryland,  Maine,  Kansas,  and  Delaware. 
QiblH)ns  V.  WiUiams,  135  Mass.  333 ;  McGeary 
V.  Eastern  R.  Co.  Id.  363;  0*  Connor  y.  Bos- 
ton dh  L.  R.  Corp.  Id.  352 ;  HoUy  ▼.  Boston 
Gas  Light  Co.  8  Gray,  123,  69  Am.  Dec.  233 ; 
Wright  v.  Malikn  A  M.  R.  Co.  4  Allen.  283; 
CalUihan  v.  Bean,  9  Allen,  401 ;  Lynch  v. 
Smith,  104  Mass.  52,  6  Am.  Rep.  188 ;  Karr 
V.  Parks,  40  Cal.  188;  Scfiierhold  v.  North 
Beach  4i  Mission  R.  Co.  Id.  447;  Meeks  v. 
Smithern  Fac.  R  Go.  52  Cal.  602,  56  Cal. 
513,  38  Am.  Rep.  67 ;  St.  Paul  v.  Kuby,  8  . 
Minn.  166  (Gil.  125)  ;  Fitzgerald  v.  St.  Paul, 
M.  db  M.  R.  Co.  29  Minn.  336,  43  Am.  Rep. 
212 ;  Pittsburgh,  Ft.  W.  db  C.  R.  Co.  v.  Vin- 
ing,  27  Ind.  513,  92  Am.  Dec.  269 ;  Jjifayette 
dt  L  R.  Co.  Y,  Huffman,  28  Ind.  287,  92 
Am.  Dec.  318;  Hathauay  v.  Toledo,  W.  dt 
W.  R.  Co.  46  Ind.  25 ;  McMnhon  v.  Northern 
Cent.  R.  Go.  89  Md.  438 ;  Baltimore  City  Pass. 
R.  Co.  V.  McDonnell,  43  Md.  534 ;  lA'.yl'e  v. 
Lewiston,  62  Me.  468;  O'Brien  y.  McGUnchy, 
68  Me.  552;  Smith  v.  Atchison,  T.  db  S.  F.  R. 
Go.  25  Kan.  738;  Atchison,  T.  dk  8.  F. 
R.  Co.  V.  Smith,  28  Kan.  541 ;  Kyne  v.  Wil- 
mington dt  N.  R,  Go.  8  Houst.  (Del.)  185. 
Yet  the  harshness  of  this  rule  seems  to  have 
been  generally  recognized,  and  even  in  those 
jurisdictions  where  it  is  still  tenaciously  ad- 
hered to,  as  sound  in  principle,  the  modern 
tendency  has  been  to  modify  it,  and  to  limit 
its  application,  as  far  as  possible,  consist- 
ently with  the  adjudged  cases.  Accordingly, 
it  has  been  held  that  the  doctrine  of  imput- 
able negligence  has  no  application  in  a  case 
where,  notwithstanding  negligence  on  the 
part  of  parents  in  permitting  their  child  to 
be  exposed  to  peril,  the  child  itself  exercised 
due  care.  O'Brien  v.  McGlinc/iy,  68  Me. 
552;  Lynch  v.  Smith,  104  Mass.  52,  6  Am. 
Rep.  188.  Indeed,  this  modification  of  the 
rule  announced  in  Hartfield  v.  Rf*per  first 
found  utterance  in  the  very  state  where  the 
rule  itself  was  given  birth.  Lannen  v.  Al- 
bany Gas  Light  Co.  46  Barb.  ?64.  Hoge- 
boom,  «/.,  in  delivering  the  opinion  of  the 
court  in  that  case,  says  on  page  270 :  **  But 
I  know  of  no  just  or  legal  principle  which, 
when  the  infant  himself  is  free  from  negli- 
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gence,  imputes  to  him  the  DeRligence  of  the 
parent,  when,  if  he  were  an  adult,  he  would 
escape  it.  This  would  be,  J  think  'yisiting 
the  sins  of  the  fathers  upon  the  children'  to 
an  extent  not  contemplated  in  the  deq^logue, 
or  in  the  more  imperfect  dieests  of  human 
law. "  The  later  decisions  in  r^ew  York  state 
have  strictly  conformed  to  this  view :  Ihl  v. 
Forty-Hecond  Street  <fe  G,  Street  Ferry  B.  Co, 
47  N.  Y.  817,  7  Am.  Rep.  450 ;  McQarry  v. 
Loomis,  68  N.  Y.  104.  20  Am.  Rep.  510; 
Huerzeler  v.  Central  Grass-  Town  B,  Co.  1  Misc. 
186.  The  rule  has  received  a  further  very 
material  modification  by  the  courts  refusing 
in  many  cases  to  hold,  as  matter  of  law,  that 
parents  were  negligent  in  not  keeping  con- 
stant and  unremitting  watch  and  restraint 
over  their  children,  Uiis  question  of  negli- 
gence being  left  to  the  jury  for  determina- 
tion. Examine  cases  cited  svpra.  While  in 
Maryland  it  is  held  that  though  a  parent 
may  be  negligent  in  exposing  a  child  to 
peril,  still,  if  the  defendant  could  have 
avoided  injury  to  it  by  the  exercise  of  ordi- 
nary care,  the  child  may  nevertheless  recover 
damages.  MeMaJum  v.  Northern  Cent.  B. 
Co.  89  Md.  488 ;  Baltimore  City  Pais.  R  Co. 
T.  MeDanneU,  48  Md.  584. 

Although,  as  has  been  seen,  the  rule  an- 
nounced in  Edrifield  v.  Boper  has  received  a 
▼ery  considerable  following,  its  correctness 
has  been  doubted  and  severely  criticised  in 
many  other  jurisdictions.  As  early  ss  1850 
the  reasoning  of  that  case  was  expressly  re- 
pudiated by  Redfleld,  J.,  in  Bobinson  v. 
Cone,  22  Vt.  218,  64  Am.  Dec.  67.  While 
in  the  later  case  of  Whirley  v.  Whiteman,  1 
Head.  610,  McEinney,  J,,  in  speaking  of 
New  York's  pioneer  case,  says:  "This  de- 
cision is  no  less  opposed  to  the  current  of 
authority  upon  the  point  than  to  every  prin- 
ciple of  reason  and  justice.  It  is,  literally, 
to  visit  the  transgression  of  the  parent  upon 
the  child."  No  less  severe  is  the  criticism 
of  Chief  Justice  Brickell  of  Alabama,  who 
says:  "It  seems  repulsive  to  our  sense  of 
justice  that,  because  the  parent  is  negligent 
of  his  child,  others  may  with  impunity  be 
equally  negligent  of  its  helplessness,  and 
equally  indlfiferent  to  its  necessities."  Gov- 
einment  Street  B.  Co.  v.  Hanlan,  58  Ala.  82. 
C/iief  Justice  Beasley,  in  Newman  v.  PhiUips- 
burg  Horse  Car  B.Co.,  52  N.  J.  L.460,8  L.  R. 
A.  842,  disposes  of  the  question  thus  tersely : 
"The  conversion  of  the  infant,  who  is  en- 
tirely free  from  fault,  into  a  wrongdoer  by 
imputation,  is  a  logical  contrivance  uncon- 
genial with  the  spirit  of  jurisprudence." 
while  in  Bellefontains  S  L  B.  Co.  v.  Sny- 
der, 18  Ohio  Bt.  899,  98  Am.  Dec.  175, 
Welch,  J.,  aptly  remarks  that  to  impute 
the  negligence  of  the  parent  to  the  child 
would  be  to  recognize  and  apply  "the  old 
doctrine  of  the  father  eating  grapes,  and  the 
child's  teeth  being  set  on  ^ge." 

Nor  has  the  ruling  in  HartfiM  v.  Boper 
escaped  the  severe  and  unreserved  disappro- 
bation of  the  leading  text- writers.  See  elab- 
orate discussion  and  criticism  in  Wharton  on 
Negligence.  2d  ed.  §§  818,  814;  Bishop, 
Non-Cont.  L.  §§  581.  et  seg.;  Beach,  Con trib. 
Neg.  1st  ed.  §§  88  et  seg.;  Id.  2d  ed.  §§  116 
ei  seg,  Mr.  Beach,  after  citing  cases  to  show 
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that  when  a  donkev  is  carelessly  run  dowv 
in  the  highway,  where  he  is  negligently  ex- 
posed by  the  owner,  the  defendant  is  held, 
liable,    or,    where  oysters   are  negligently 
placed  in  a  river  bed,  it  is  an  injury  re- 
dress! ble  at  law  for  a  vessel  negligently  to- 
disturb  them,  sarcastically  adds,  "  It  appears, 
therefore,  that  the  child,  were  he  an  ass  or 
an  oyster,  would  secure  a  protection  whictk 
is  denied  him  as  a  human  being  of    tender 
years,  in  such  jurisdictions  as  enforce  tha- 
£nglish  or  the  New  York  rule  in  this  re- 
spect."    It  may  be  here  incidentally   re- 
marked that,  since  the  overruling  of  the  cel> 
ebrated  English  case  of  Thoroqood  ▼    Bryan,. 
8  C.  B.    115,  imputing  to  a  passenger  the- 
negligence  of  the  driver  of  a  public  convey- 
ance, the  position  of  the  English  courts  upoa 
the  question  now  before  us  would  seem  to 
be  left  in  doubt.     The  Bemina,  L.   R.    1^ 
Prob.   Div.   58,  affirmed  in  Mills  t.   Arm- 
strong^  L.  B.  18  App.  Cas.  1.    There  may  be- 
later  adjudications  touching  this  question 
by  the  English  courts,  but  we  have  not 
deemed  it  essential  to  ascertain  definitely  a» 
to  this  by  an  absolutely  exhaustive  search, 
nor  have  we  thought  it  profitable  in  this  dis- 
cussion to  cite  any  of  their  previous  decis- 
ions.    As  a  matter  of  general  information, 
however,  it  may  be  stated  that  what  is  com- 
monly known  as  the  "English  rule"  was  first 
expounded  in  Waits  v.  North  Eastern  R.  Co. 
El.  Bl.  &  £1.  719.    In  that  case  it  appeared 
that  the  plaintiff,  an  infant  about  five  years- 
of  age,  was  in  charge  of  its  grandmother, 
who  procured  tickets  for  both  at  a  railway 
station,  with  the  intention  of  taking  the  traia 
at  that  place.    In  crossing  a  track  to  reach 
a  platform,  they  were  run  down  by  a  train, 
under  circumstances  of  concurrent  negligence 
on  the  part  of  the  grandmother  and  of  the 
servants  of  the  company.     It  was  held  that 
the  action  could  not  be  maintained,  because 
of  the  legal  "identity"  of  the  infant  plain- 
tiff with  his  guardian  or  custodian,  whose 
negligence  would  be  imputable  to  the  child. 
For  a  further  discussion  of  the  subject  now 
under  consideration,  and  full  citation  of  au- 
thorities, reference  is  made  to  Whittaker^s, 
Smith,  Neg.  §§  412-415 ;  1  Shearm.  <&  Hedf . 
Neg.  §§  74  et  seg.;  Deering,  Neg.  §  28 ;  Pat- 
terson,   Railway  Accident  Law,    76-78;    ^ 
Wood,  Ry.  Law,  1284 ;  Pol.  Torts,  297-300 ; 
CooJey,  Torts,  818  et  seg.;  Bigelow,  Torts, 
819 ;  Addison,  Torts,  576,  notes;  8  Lawson, 
Rights,  Rem.  &  Pr.  ^  1210;  4  Am.  &  Eng. 
Encyclop.  Law,  pp.  82-89.    An  examination 
of  liie  above  autnorities,  and  of  the  cases- 
therein  referred  to,  warrants    the  assertion 
that  the  consensus  of  opinion  now  is  that 
those  decisions  are   wholly   unsound,    and 
without  any  foundation  in  reason  to  support 
them,  which  hold  that  the  rights  of  the  in- 
fant are  identified  with  or  dependent  upoa 
those  of  its  parent,  and  that,  upon  the  prin- 
ciple of  agency,  the  act  of  the  parent  must, 
in  law,  be  deemed  that  of  the  child.     Jttdg^ 
Thompson  remarks,  in  the  vernacular  of  the- 
present  day,  that  the  doctrine  which  these- 
decisions  seek  to  uphold  "seems  fast  going- 
bv  the  board."    2  Thomp.   Trials,  §   1687. 
The  decided  weight  of  current  authority  i». 
in  accord  with  the  view  thus  succinctly^ 
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«Uted  by  Arnold.  J.,  in  the  recent  case  of 
WeMrook  t.  Mobile  S  0.  H.  Co.,  66  Miss. 
-560:  **  Infants  have  legal  rights  distinct 
from  their  parent,  amon^  which  is  the  right 
to  security  from  personal  injuries  occasioned 
^y  the  negligence  or  willful  wrong  of  others. 
Negligence  or  dereliction  of  the  parent  or 
•custodian  of  children  is  no  justification  for 
others  to  injure  them."  Accordingly,  it  is 
held  in  Mississippi  that,  where  the  suit  is 
brought  by  or  in  behalf  of  the  infant,  in  its 
own  ri^ht,  contributory  negligence  on  the 
part  of  Its  parents,  or  others  standing  in  loco 
parentis,  will  not  operate  as  a  bar  to  recov- 
ery, or  present  any  defense  to  the  suit. 
•Such  is  the  rule  which  also  obtains  in: 
OhXo^BeUeforUaine  db  L  B,  Oo,  v.  Snyder, 
18  Ohio  St.  899,  98  Am.  Dec.  175 ;  Cleveland, 
C.  C.  A  L  R.  Co,  ▼.  Maneon,  80  Ohio  St. 
451 ;  8t,  Clair  Street  B.  Co,  v.  Eadie,  48 
Ohio  St.  91.  Pennsylvania — North  Pennsyl- 
vania B,  Co,  T.  Mahaney,  67  Pa.  187;  Erie 
City  Pase.  B.  Co,  ▼.  Schuster,  113  Pa.  415, 
67  Am.  Rep.  471.  Virginia— ^£>r/&fA  ds  P, 
R.  Go.  V.  Ormsby,  27  Gratt.  465 ;  Norfolk  db 
W.  R.  Go.  V.  Qroseelose,  88  Va.  267.  Ala- 
biima — Government  Street  B.  Co,  ▼.  ffanlon, 
53  Ala.  70 ;  Pratt  Coal  d  Iron  Co.  v.  Braw- 
iey,  83  Ala.  871.  New  Jersey — Neumian  v. 
P/tiUipeburo.  Horse  Car  B,  Co.  62  N.  J.  L. 
446.  8  L.  R.  A.  842.  Michigan— JSa^^ii^t^ 
V.  Humphreys,  64  Mich.  494;  Shippy  v.  Au 
SibU,  85  Mich.  280.  Nebraska— Ht/Jf  ▼. 
Ames,  16  Neb.  189,  49  Am.  Rep.  716.  Ten- 
nessee—  Whirley  v.  Whiteman,  1  Head,  610. 
Vermont— i&)Wn*>»  y.  C(me,  22  Vt.  218,  64 
Am.  Dec.  67.  Connecticut — Daley  v.  Nor- 
vfich  c£  W.  B.  Co,  26  Conn.  691,  68  Am.  Dec. 
413.  Iowa — \^ymore  ▼.  Mahaska  County,  78 
Iowa,  896,  6L.  R.  A.  545.  1ex9^B— Williams 
T.  Texas  A  P.  B,  Co.  60  Tex.  205 ;  Galveston, 
H.  A  H.  R.  Co.  V.  Moore,  59  Tex.  64,  46 
Am.  Rep.  265.  Missouri— TTtTi^^*  v.  Kansas 
City  Cable  R.  Co.  99  Mo.  509,  6  L.  R.  A. 
636,  distinguishing  Stillson  ▼.  Hannibal  d 
J^.  J.  B  Co.  67  Mo.  671,  and  following 
Roland  ▼.  Missouri  R.  Co,  86  Mo.  484.  Il- 
linois—C%»Va^<?  City  R.  Oo,  V.  Wilcox,  88  111. 
App.  450,  affirmed  by  the  supreme  court,  188 
111.  870,  21  L.  R.  A.  76.  Georgia— i^tfr^j?<w» 
T.  Columbtis  A  R.  R,  Co,  77  Ga.  102.  While, 
in  the  case  last  cited,  this  court  did  not  en- 
ter into  a  discussion  of  the  question,  it  dis- 
tinctly ruled  that  ""the  fault  of  the  father, 
if  any,  is  not  attributed  to  the  infant  the  ac- 
tion being  brought  by  the  infant  herself." 
In  many  of  the  text- books  it  is  stated  that 
the  opposite  view  prevails  in  Illinois,  and 
numerous  decisions  of  the  supreme  court  of 
that  state  are  cited  in  support  of  this  state- 
ment, seemingly  with  good  reason.  Be  this 
as  it  may,  however,  that  state,  by  its  recent 
decisions,  has  ''wheeled  into  line,"  and 
Joined  the  procession  of  those  jurisdictions 
which  have  repudiated  the  doctrine  of  Hart- 
field  y.  Roper,  The  appellate  court  of  Illi- 
nois took  the  initiatory  step  in  this  direction 
in  the  case  of  Chicago  City  R.  Co.  y.  Wilcox, 
cited  supra;  Gary,  </.,  remarking  ''that  a 
child  suing  for  wrong  done  him  shall  be  cut 
olf  from  remedj  because  others  neglected 
their  duty  to  him  is  a  doctrine  going  into 
'innocuous  desuetude,*^    On  appeal  of  this 
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case  to  the  higher  court,  the  iudgment  there- 
in was  affirmed.  In  delivering  the  opinion 
of  the  supreme  court,  Mr.  Justice  Bailey  re- 
views exhaustively  the  former  decisions  of 
that  court,  and  seeks  to  distinguish  the  case 
then  in  hand  from  those  which  apparently 
recognize  the  New  York  or  English  rule. 
In  conclusion,  he  says:  "This  court,  how- 
ever, cannot  fairly  be  said  to  be  committed 
to  a  doctrine,  upon  the  principle  of  stare  de- 
cisis, by  its  recognition  or  assertion  in  a  case 
which  does  not  call  for  its  application,  and 
the  decision  of  which  rests  wholly  upon  other 
grounds.  Not  being  concluded,  tnerefore, 
by  any  of  our  former  decisions,  we  are  dis- 
posed to  adopt  the  rule  which  seems  to  us  to 
be  most  reasonable,  and  most  in  conformity 
with  the  recognized  principles  of  the  com- 
mon law,  viz.,  that,  where  a  child  of  tender 
years  is  injured  by  the  negligence  of  an- 
other, the  negligence  of  his  parents,  or  others 
standing  in  loco  parentis,  cannot  be  imputed 
to  him,  so  as  to  support  the  defense  of  con- 
tributory negligence  to  his  suit  for  dam- 
ages. ^ 

We  will  now  pass,  as  next  in  order,  to  a 
consideration  of  what  are  the  rights  of  a 
parent,  in  an  action  brought  in  his  own  be- 
half for  the  injury  or  homicide  of  an  infant 
child,  occurring  under  circumstances  of  con- 
current negligence  on  the  part  of  both  such 
parent  and  of  the  defendant  to  the  suit. 

Quite  a  different  rule  prevails  where  the 
suit  is  brought,  not  by  the  child  himself, 
or  by  another  in  his  behalf,  but  by  the 
child's  parent,  or  by  one  standing  in  loco 
parentis,  and  having  a  legal  interest  in  his 
life.  In  such  case,  negligence  on  the  part  of 
the  child's  parent  or  custodian  may  utterly 
defeat  a  recovery.  The  reason  for  this  is  ap- 
parent, and  has  been  uniformly  recognized 
and  sanctioned.  It  rests  upon  the  broad 
ground  of  common  justice,  that  one  whose 
negligence  has  brought  about  a  calamity  to 
a  littTe  one,  whom  he  is  legally  l)ouna  to 
watch  over  and  protect  from  injury,  cannot 
be  allowed  to  profit  by  the  re8nl.ts  of  his  own 
inexcusable,  if  not  criminal,  neglect  and 
misconduct.  There  is  no  conflict  among  the 
decisions  upon  this  question.  Even  in  those 
jurisdictions  which  nave  repudiated  the  doc- 
trine of  imputable  negligence  as  announced 
in  Hartfleld  v.  Roper,  there  has  been  no  de- 
parture from  this  just  and  equitable  princi- 
ple, and  this  rule  has  been  universally  rec- 
ognized and  strictly  enforced.  Westbrook  v. 
Mobile  A  0.  R.  Co.  66  Miss.  560 ;  Sfiijrpy  v. 
Au  Sable,  86  Mich.  280 ;  Glassey  y.  Eestoti- 
ville,  M.  A  F.  Pass.  R.  Go,  57  Pa.  172 ;  Erie 
City  Pass.  R.  Co.  v.  Schuster,  118  Pa.  412, 
67  Am.  Rep.  471 ;  Bellefontaine  A  1.  R.  Co. 
v.  Snyder,  24  Ohio  St.  670 ;  St.  Clair  Street 
R.  Co.  V.  Badie,  48  Ohio  St.  91 ;  Williams 
V.  Tezas  A  P.  B  Go.  flO  Tex.  205 ;  Chicago 
City  R.  Co,  y.  Wilcox,  88  111.  App.  430,  af- 
firmed by  the  supreme  court,  188  111.  870,  21 
L.  R.  A.  76 ;  Pratt  Coal  A  Iron  Co.  y.  Bravt- 
ley,  88  Ala.  871 ;  Hufi  v.  Ames,  16  Neb.  189, 
49  Am.  Rep.  76;  Norfolk  A  W.  R,  Co,  v. 
Oroseelose,  88  Va.  267 ;  Wymore  v.  Mahaska 
County,  78  Iowa,  896,  6  L.  R.  A.  546.  And 
see  the  following  text- books:  Beach,  Con- 
trib.  Neg.  Ist  ed.  g§  44,  46 ;  Id.  2d  ed.  g§  181 
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et  seq.;  2  Thorap.  Neg.  1191;  Whart.  Neg. 
§  810 ;  8  LawsoD,  Rights,  Rem.  &  Pr.  2135 ; 
Bishop,  Non-Cont.  L.  ^^  578-580. 

It  is  equally  well  settled,  as  will  appear 
from  an  examiDation  of  the  authorities  just 
cited,  that  though  the  father  was  not  him- 
self present,  but  the  injury  to  the  child  oc- 
curred while  it  was  under  the  care  and  in 
charge  of  another  person,  to  whom  its  safety 
had  liecn  intrusted,  the  rule  would  still  ap- 
ply in  all  its  strictness.  It  being  the  im- 
perative legal  duty  of  a  father  to  guard  and 
shield  his  child  from  injury,  if  he  delegates 
that  duty  to  another  he  is  legally  responsible 
for  the  conduct  of  that  other,  whose  eveiy  act 
is,  in  legal  contemplation,  the  act  of  the 
father  himself.  This  principle  is  clearly 
stated  in  BtllefontaiTie  A  L  R.  Co.  v.  Snyder ^ 
cited  above,  which  was  a  suit  by  the  father 
for  an  injury  negligently  inflicted  by  the 
defendant  upon  his  child,  while  the  latter 
was  in  the  custody  of  an  elder  sister.  It  was 
in  that  case  announced  that :  "  What  a  party 
does  by  his  agent,  he  does  himself,  and  the 
case  stands  no  otherwise  than  it  would  have 
stood  had  the  father  himself  been  present, 
taking  charge  of  the  child.  In  order  to  ren- 
der the  principal  accountable  for  the  acts  or 
omissions  of  his  agent,  it  is  by  no  means 
necessary  to  show  the  incompetency  of  the 
a^ent,  or  that  the  principal  was  at  fault  in 
his  selection  and  appointment.  However 
competent  the  agent,  and  however  careful 
and  prudent  the  principal  may  be  in  his  se- 
lection and  appointment,  the  agent  acts  at 
the  peril  of  the  principal,  who  stands  ac- 
countable in  law  for  all  the  agent's  acts  and 
omissions." 

Whether  the  rule  barring  a  recovery  should 
be  extended  to  cover  a  case  where  an  admin- 
istrator sues  for  the  wrongful  homicide  of  a 
child,  caused  by  the  concurrent  negligence 
of  the  child's  parents  and  of  a  third  person, 
but  to  which  suit  neither  of  the  parents  is  a 
party  plaintiff,  is  a  question  not  so  easy  of 
determination.  In  Illinois  it  had  been  said 
that  the  reason  for  the  rule  applies  equally 
well  to  such  a  case,  because  the  Inevitable 
result  of  a  recovery  by  the  administrator 
would  be  to  enrich  the  child's  parents,  who 
would  inherit  his  estate,  and  thus  profit  by 
their  own  gross  neglect  of  duty.  Toledo,  W, 
<fe  W.  R.  Co.  V.  Orable,  88  111.  441  ;  Chicaffo 
cfc  iV.  W.  R.  Co.  V.  ScJiumil/nosky,  8  111. 
A  pp.  618;  Chicago  City  R.  Co.  v.  Wilcox, 
sujrra.  But  a  contrary  view  was  expressed 
in  Wymore  v.  Mahaska  County,  supra,  w^here 
this  point  was  directly  raised  and  passed 
upon.  Robinson,  J.,  directs  attention  to  the 
fact  that  the  administrator  "seeks  to  recover 
in  the  right  of  the  child,  and  not  for  the 
parents,"  and  adds:  "It  mav  be  that  a  re- 
covery in  this  case  will  result  in  conferring 
an  undeserved  benefit  upon  the  father,  but 
that  is  a  matter  which  we  cannot  investigate. 
If  the  facts  are  such  that  the  child  could  have 
recovered  had  his  injuries  not  been  fatal,  his 
administrator  may  recover  the  full  amount  of 
damages  which  the  estate  of  the  child  sus- 
tained. **  The  same  position  was  taken  by 
the  supreme  court  of'appeals  of  Virginia  in 
Norfolk  dk  W.  R.  Co.  v.  Grosedoae,  88  Va. 
267.  Even  where  the  suit  is  by  the  child 
26  L.  R.  A. 


himself,    it  might  probably  result,  in   the 
event  of  his  subsequent  death,  that  his  par- 
ents would  derive  the  full  benefit  of  his  re- 
covery.    So  it  would  seem  that  the  sounder 
view  is  that  entertained  by  the  courts  of  Iowa 
and  Virginia,  especially  when  it  is  consid- 
ered that  the  object  of  the  rule  is  not  t^ 
shield  a  negligent  defendant  from  the  pen- 
alty of  his  wrongdoing,  but  merely  to  deny 
aid  to  a  plaintiff  who,  though  equally  guilty, 
nevertheless  comes  into  a  court  of  justice, 
and  demands  the  fruits  of  his  owu   unpar- 
donable neglect  of  both  a  moral  and  a  le^ra) 
duty. 

In  the  present  case  it  appeared  that  the 
deceased  was  in  charge  of  his  uncle  at  the 
time  he  was  killed.  The  uncle  intended 
making  a  journey  on  foot  to  a  neighboring 
village,  and  by  permission  of  the  father  the 
boy  was  allowed  to  accompany  him.  The 
mother  of  the  boT,  w^ho  is  the  plaintiff  in 
this  suit,  was  dutifully  informed  by  her 
son  of  the  permission  which  his  father  had 
granted  him,  but,  it  seems,  raised  no  objec- 
tion to  his  going.  There  was  a  good  and 
safe  dirt  road  leading  to  the  village,  but  the 
uncle  chose  to  walk  on  the  railroad  track, 
which  lay  parallel  thereto.  Coming  to  a 
high  trestle,  some  380  feet  long,  he  attempted 
to  cross  in  company  with  the  boy,  and,  while 
yet  upon  the  trestle,  both  were  run  over  and 
killed  by  a  rapidly  approaching  passenger 
train.  That  this  conduct  on  the  part  of  the 
uncle  amounted  to  almost  criminal  negli- 
gence, there  can  be  no  doubt.  Indeed,  it 
can  hardly  be  considered  otherwise  than  just 
that  he  should  have  paid  the  penalty  he  in- 
curred for  thus  ruthlessly  exposing  so  young 
a  boy  to  such  obvious  and  imminent 'peril. 

In  the  light  of  these  facts,  and  in  view  of 
the  foregoing  discussion  of  the  law  appli- 
cable thereto,  It  is  clear  that  while  the  youth, 
had  he  lived,  would  not  have  been  aifected 
by  this  negligence  on  the  part  of  his  uncle, 
the  father  would  thereby  be  utterly  precluded 
from  recovering  damages  for  the  homicide 
of  his  son.     So  far  as  the  father  is  concerned, 
it  is  the  same  as  though  he  himself  had  de- 
liberately led  his  son  into  this  death  trap. 
Bu".  the  question  presented  by  the  record  is 
whether  the  plaintiff,  the  mother  of  the  boy, 
is  also  barred  of  recovery.     It  can  be  -con- 
tended that  she  is  only  upon  the  idea  either 
that  the  uncle  was  the  agent  of  herself,  as 
well  as  of  her  husband,  or  that  the  nes^li- 
gence  chargeable  to  her  husband   was   im- 
putable to  her,  and,  in  legal  contemplation, 
should  be  considered  her  own.     We  shall 
first  consider  whether  the  uncle  can  properly 
be  considered  as  representing  her,  as  well 
as  the  father,  in  undertaking  to  provide  for 
the  safety  of  her  son.     By  express  statute,  in 
this  state,  "until  majority,  the  child  remains 
under  the  control  of  the  father."     Code,  § 

1793.  And,  if  the  marriage  relation  remains 
undisturbed  until  the  death  of  the  father,  it 
is  not  until  then  that  the  mother  has  any 
le^al  riffht  to  exercise  such  control.     Id.  § 

1794.  As  matter  of  fact,  in  the  present  in- 
stance, it  was  the  father  who  intrusted  the 
child  to  his  uncle's  care.  This  the  father 
had  an  undoubted  right  to  do,  being,  of 
course,  held  strictly  accountable  for  the  man- 
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ner  in  which  the  UDcle  performed  the  dele- 
gated d.ity  of  watching  over  and  shicldiDg 
the  child  from  danger.  To  this  selection  by 
the  fattier  of  a  custodian  for  his  child,  the 
mother  gave,  at  best,  merely  a  silent  ac- 
quiescence, by  offering  no  objection.  What- 
ever moral  right  she  may  have  had  to  voice 
the  claims  of  motherhood,  and  protest  against 
the  selection  of  an  untrustworthy  person  to 
watch  over  her  offspring,  certainly  there 
was  no  legal  duty  devolving  upon  her  to 
oppose  her  husband's  will  or  take  any  part 
in  the  matter  whatsoever.  The  father  alone 
was  accountable  to  the  law  for  the  manner 
in  which  he  exercised  the  control  vested  in 
him  by  statute ;  and  the  person  to  whom  he 
dele&rated  the  duty  of  caring  for  his  child 
ooulH  not  properly  be  considered  the  agent 
of  any  one  save  the  father  himself,  the  mother 
having  had  no  voice  in  such  agent's  selection 
and  appointment.  If  the  child  was  left  by 
the  father  in  charge  of  its  mother,  of  course 
it  would  be  the  duty  of  the  latter  to  take 
proper  means  to  protect  it;  and,  if  she  in- 
trusted this  duty  to  another,  such  person 
would  then  be  her  agent.  But  this  could 
odIv  occur  when  the  duty  of  guarding  the 
child  devolved  upon  her, — certainly  not  at 
a  time  when  the  father  was  present,  and  ex- 
ercising his  control  by  taking  the  child  out 
of  the  mother's  care,  and  placing  it  in  charge 
of  another,  acting  for  the  time  being  as  his 
agent.  Under  the  facts  of  this  case,  there 
is  nothing  to  warrant  the  conclusion  that  the 
uncle  of  the  deceased  was,  in  any  legal  sense, 
acting  as  the  agent  or  representative  of  the 
plaintiff. 

The  remaining  point  to  be  dealt  with  is 
whether  the  mother  would  be  precluded  by 
the  negligence  chnr^eable  to  the  father,  on 
the  ground  that  the  interests  of  husband  and 
wife  are  identical,  and  a  recovery  by  her 
would  also  inure  to  the  benefit  of  her  hus- 
band, who  would  thus  be  allowed  to  profit 
by  his  own  wrong.  For  the  purposes  of  this 
discussion,  the  father  may  be  treated  as 
though  he  had  himself  taken  his  child  upon 
the  trestle  and  was  guilty  of  actual,  rather 
than  implied,  negligence.  Upon  the  ques- 
tion whether  the  negligence  of  the  husband 
can  properly  be  imputed  to  the  wife,  some 
conflict  of  opinion  is  presented  by  past  de- 
cisions of  the  courts  of  this  country.  In 
Huntoon  v.  Trumbull,  2  McCrary,  315,  12 
Fed.  Rep.  844,  this  question  was  ruled  in 
the  affirmative;  and,  upon  the  theory  of 
"identity,"  it  was  therein  held  that  "the 
knowledge  of  the  husband  (who  is  the  driver) 
concerning  the  disposition  of  the  horse  is  the 
knowledge  of  the  wife.**  In  the  case  of 
JcHet  V.  Seward,  86  111.  402,  29  Am.  Pep.  85. 
the  negligence  of  the  husband  in  leaving  his 
wife  unattended  in  a  buggy  to  which  a 
spirited  pair  of  horses  were  attached  was  held 
to  be  imputable  to  the  wife,  although  she 
herself  was  free  from  negligence.  Similar 
rulings  were  made  in  Yafin  v.  Ottvmwa,  60 
Iowa,  429 ;  Peck  v.  New  York,  N.  H.  d  H. 
R  Co,  50  Conn.  879 ;  Carlisle  v.  Sheldon,  88 
Vt.  440 ;  Oiilf,  C,  A  S.  F,  R,  Go.  v.  Qreen- 
lee,  62  Tex.  344.  It  is  fair  to  state,  how- 
ever, that  in  all  the  cases  last  cited  it  ap- 
peared that  the  wife  was  being  driven  in  a 
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private  vehicle  by  her  husband,  and  doubt- 
less the  courts  were  influenced  by  the  doc- 
trine which  still  prevails  in  some  jurisdic- 
tions, that  the  driver  of  a  private  carriatre  i» 
to  be  regarded  as  the  servant  or  agent  of  one 
who  is  riding  with  him,  and  trusting  to  hia 
skill   and  discretion.      The  opposite   view 
was  entertained  in  Platz  v.   Colioes,  24  Hun, 
101,  wherein  it  was  ruled  that  **the  plaintiff 
was  not  responsible  for  any  carelessness  on 
the  part  of  her  husband  in  driving,  unless 
she  did  some  act  encouraging  it."'   In  the 
more  recent  case  of  Hoag  v.  New  York  Cent. 
&  B.  B.  R,  Co.  Ill  N.  Y.  199.  decided  by 
the  court  of  appeals  of  New  York,  it  was 
ruled  that,  under  similar  circumstances,  the- 
negligence  of  the  husband  was  not  to  be  im- 
puted to  the  wife,  and  PkUz's  Case,  89  N. 
Y.  219,  42  Am.  Rep.  286,  is  cited  with  ap- 
proval.     For  other  cases  upon  the  same  line, 
see  Sheffield  v.   Central  Union  Teleph.   Co.  36 
Fed.  Rep.  164,  and  Shaw  v.   Craft,  87  Fed. 
Rep.  317.  decided  in  the  circuit  court  of  the 
United  States  for    the  northern  district  of 
Ohio.     In  Davis  v.   OuarnieH,  45  Ohio  St. 
470,  the  rule  was  laid  down  that  the  negli- 
gence of  a  husband  would  not  be  imput4ibl& 
to  the  wife  unless  she  had  expressly  consti- 
tuted him  her  agent  for  the  purpose  in  hand. 
This,  we  think,  is  the  test  which,  in  every 
case,  should  be  applied.     In  support  of  the 
correctness  of  this  view,  we  quote  from  the 
opinion  of  McBride,  J.,  \u  Louisville^  N,  A. 
db  C.  R.  Co.  V.  Creek,  180  Ind.  139,  14  L.  R. 
A.  788,  who  says:    ''A  husband  and  wife 
may  undoubtedly  sustain  such  relations  to 
each  other,  in  a  given  case,  that  the  negli- 
gence of  one  will  be  imputed  to  the  other. 
The  mere  existence  of  the  marital  relation, 
however,  will  not  have  that  effect.     In  our 
opinion,  there  would  be  no  more  reason  or 
justice  in  a  rule  that  would,  in  cases  of  this- 
character,    inflict  upon   a  *wife  the  conse- 
quences of  her  husband's  negligence,  solely 
and  alone  because  of  that  relationship,  than 
to  hold  her  accountable  at  the  bar  of  Eternal- 
Justice  for  his  sins  because  she  was  his  wi  fe.  ^ 
This  admirable  statement  of  the  law,    we 
think,  should  be  decisive  of  the  question, 
with  which  we  are  now  dealing.    In  the  sub- 
sequent case  of  Chicago,  St.  L.  d  P.  R.  Co. 
V.  Spilker,  134  Ind.  380,  the  supreme  court 
of  Indiana  again  applied  the  wise  and  just 
rule  above  indicated,  and  Howard,  J.,  cite» 
numerous  decisions  bearing  upon  the  sub- 
lect.     In  California  the  negligence  of  the- 
husband  is  imputed  to  the  wife,  or,  rather, 
bars  her  recovery,  for  a  reason  peculiar  Uy 
that  state.    By  the  California  Code,  the  dam- 
ages recoverea  in  such  a  case  would  become 
the  joint  property  of  the  husband  and  wife, 
and  the  court  holds  that  it  would  be  inequi- 
table for  him  thus  to  share  in  the  proceeds 
of  his  own  wrong.    McFadden  v.  Santa  Ana, 
0.  db  T.  R.  Co.  87  Cal.  464,  11  L.  R.  A.  252. 
This  rule  would  seem  to  be  fully  as  unjust 
to  the  innocent  wife  as  the  other' rule  would 
be  to  the  wrongdoer,  and  one  would  think 
that  an  innocent  person  was  entitled  to  pro- 
tection before  a  wrongdoer.     Be  this  as  it 
may,  however,  the  reason  given  by  the  court 
in  the  case  cited  does  not  also  obtain  in  this- 
state.     In  Georgia,  by  express  statute  (Acts. 
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1887,  p.  43),  a  mother  is  given  an  independ- 
-ent  right  of  action  for  the  homicide  of  a 
•child  negligently  killed  (upon  certain  con- 
-ditions,  not  pertinent  to  the  subject  now  un- 
•der  discussion)  ;  and  it  is  expressly  provided 
that  a  recovery  by  her  in  accordance  with 
Uie  terms  of  the  statute  shall  be  her  separate 
and  individual  property,  not  subject  to  any 
•debt  or  liability  of  the  husband.  Under  the 
facts  of  the  present  case,  the  father  was  in 
no  sense  acting  as  the  agent  of,  or  in  any 
manner  representing,  his  wife.  Only  upon 
the  idea  of  identity  of  interest  could  the  act 
•of  one  be  regarded  as  that  of  the  other.  We 
have  already  shown  that  the  rule  which  once 
obtained,  whereby,  upon  the  theory  of  **  iden- 
tity" or  agency,  the  negligence  of  a  father 
was  imputed  to  his  infant  child,  has  been 
utterly  repudiated  in  most  jurisdictions,  and 
no  longer  has  anv  firm  footing  in  the  law  of 
this  country.  The  same  reasons  which  have 
been  urged  against  the  injustice  and  harsh- 
ness of  that  rule  apply  equally  well  to  so 
Indefensible  a  doctrine  as  that  which  would 
-seek  to  charge  a  wife  with  the  negligence  of 
her  husband  simply  because  of  the  marital 
relation  existing  between  the  two.  Like 
the  child,  the  wife  has  distinct,  individual, 
legal  rights,  which  cannot  be  defeated  sim- 
ply by  showing  that  another,  to  whom  she 
was  related  by  ties  of  wedlock,  but  over 
whom  she  exercised  at  the  time  no  control, 
was  guilty  of  negligence  concurrent  with 
that  of  the  defendant.  Incidentally,  the  hus- 
band might  derive  some  benefit  m>m  a  re- 
-covery  by  her ;  indeed,  upon  her  death,  might 
inherit  her  estate,  including  the  money  so 
recovered.  This,  however,  would  likewise 
be  true  in  a  case  where  a  child  was  allowed 
to  recover,  despite  the  negligence  of  its 
father;  and  yet  this  is  universally  held  not 
to  be  a  sufficient  reason  for  unjustly  depriv- 
ing the  child  of. its  legal  rights,  as  against 
^  wrongdoer  entitled  to  no  protection  what- 
soever, as  to  liability  growing  out  of  his  own 
gross  misconduct.  It  would  seem  that  the 
•efforts  on  the  part  of  the  courts  of  an  earlier 
•day  to  formulate  rules  which  would  extend 
the  doctrine  of  imputable  negligence  so  as 
to  include  persons  other  than  chose  who  act- 
ually sustained  towards  each  other  the  rela- 
tion of  master  and  servant  or  principal  and 
tigent,  or  who  were  jointly  engaged  in  the 
prosecution  of  a  common  enterprise,  have 
proved  to  be  entirely  unsuccessful  legal 
ventures.  Such  rules  have  already  met  the 
fate  which  must  inevitably,  sooner  or  later, 
have  befallen  them,  for  they  stand  upon  no 
foundation  of  logic,  wisdom,  or  justice.  In 
East  Tennessee,  V.  d  O,  R.  Co.  v.  Markens, 
88  Oa.  60.  14  L.  R.  A.  281,  this  court  sum- 
marily disponed  of  the  question  whether  the 
negligence  of  the  driver  of  a  public  hack 
•could  be  imputed  to  a  female  passenger,  and 
quoted  with  approval  the  rule  laid  down  in 
the  American  and  English  Encyclopaedia  of 
Law  (vol.  16,  p.  447),  that,  "in  order  for  the 
negligence  of  one  person  to  be  properly  im- 
putable to  another,  the  one  to  whom  it  is 
imputed  must  stand  in  such  a  relation  of 
privity  to  the  negligent  person  that  the 
vaeLxim' qui  facit  per  aliumfacit  per  $e*  is  di- 
rectly applicable.''    It  follows  inevitably 
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from  what  has  been  said  that  the  doctrine  of 
imputable  negligence  cannot,  under  the  facts 
of  the  present  case,  be  successfully  invoked, 
so  as  to  defeat  the  plaintiff's  right  to  re- 
cover. 

4.  We  come  now  to  deal  with  the  proposi- 
tion announced  in  the  foiulh  headnote.  It 
is  one  of  very  great  importance,  and  wc  have 
given  it  long  and  anxious  consideration. 
Our  own  cases  are  not  in  perfect  harmony  on 
this  subject,  but,  after  a  careful  review  of 
them,  and  an  examination  of  a  very  large 
number  of  authorities,  we  believe  we  have 
reached  the  true  law  of  the  question.  This 
question  was  also  involved,  but  not  dis- 
cussed, in  the  case  of  Atlanta  A  C,  AirLitu 
B.  Go,  V.  Leach,  91  Ga.  419,  which  was  an 
action  by  Mrs.  Leach  for  the  homicide  of  her 
husband",  who  was  the  uncle  of  the  plaintiff's 
son,  having  him  in  charge  when  killed,  and 
who,  as  already  stated,  was  himself  killed 
at  the  same  time  and  place.  Mrs.  Leach's 
right  to  recover  was  bo  plainly  and  mani- 
festly defeated  by  the  gross  ne^^ligence  of 
her  deceased  husoand,  irrespective  of  other 
considerations,  that  we  were  content  to  rest 
our  decision  of  that  case  on  that  ground 
alone.  We  will  now  notice  briefly,  and  in 
their  chronological  order,  the  cases  decided 
by  this  court  which  bear  upon  the  question 
under  consideration.  This  list  is  intendi<i 
to  be  exhaustive,  and,  though  we  may  omit 
some  cases  which  might  be  considered  as 
somewhat  in  point,  we  think  we  have  all  of 
them  really  material,  and  some  of  these  art* 
not  vitally  so. 

In  AuguBta  dh  8.  B.  Co,  v.  MeElmurrp,  2( 
Ga.  75,  the  injury  complained  of,  which  was 
the  killing  of  a  slave  and  the  destruction  of 
a  cart,  was  evidently  committed  upon  a  cross- 
ing, or  so  near  to  it  as  to  be  practically  upon 
it.  The  evidence  is  not  set  forth  in  ihe  re- 
port, but  the  requests  presented  and  refused, 
and  the  rulings  of  this  court  in  connection 
'with  them,  show  that  both  court  and  counsel 
treated  the  case  as  one  to  which  **  the  cross- 
ing law"  was  directly  applicable.  This  is 
true,  notwithstanding  it  was  alleged  in  the 
pleadings  that  the  injury  was  done  ''at  or 
near"  a  crossing,  and  altboutrh  Judge  Lump- 
kin, in  dealing  with  one  of  die  requests,  re- 
marks that  a  particular  speed  is  required 
''at  or  near"  the  crossinct.  Thus  understood, 
there  is  nothing  in  this  case  militating 
against  what  is  ruled  in  the  case  at  bar'; 
but,  on  the  contrary,  many  of  the  expressions 
used  in  the  opinion  are  entirely  in  harmony 
with,  and  to  some  extent  support,  it. 

The  first  distinct  announcement  by  this 
court  touching  the  question  whether  the  law 
regulating  the  speed  of  trains  in  approaching 
crossings  was  applicable  in  a  case  where  the 
injury  occurred  elsewhere  than  at  a  public 
crossing  was  in  Eolmee  v.  Central  B.  it  Bkg. 
Co,,  87  Ga.  698.  The  injurp^  for  which  the 
action  was  brought  was  the  killing;  of  a  slave 
on  the  track  of  the  railroad,  which  took  place 
at  a  point  from  60  to  80  yards  distant  from  a 
public  crossing,  but  on  a  part  of  the  track 
very  much  us^  by  foot  passengers,  lliere 
was  a  verdict  against  the  company,  and  a  new 
trial  was  granted  by  the  superior  court 
whose  judgment  was  affirmed  by  thli  court. 
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upon  the  actual  merits  of  tbe  case.     Counsel 
for  the  plaintiff  in  error  endeavored  to  show 
that  the  companv  was  liable  for  disregarding 
the  provisions  of  the  law  in  question,  it  being 
th^  Act  of  January  22,  1852  (Acts  1851-52. 
p.    108),   and  which  is  now,   except  as  to 
oertain  changes  immaterial  to  the  present 
inquiry,    embodied  in  sections  708-710  of 
the    Code.     Upon    this    contention,    Judge 
Walker  plainly  and  unequivocally  stated 
that :    **  This  act  was  intended  for  the  protec- 
tion of  persons  and  property  at  public  cross- 
ings of  the  road.    The  public  have  a  right 
to  cross  the  railroad  track  at  the  public  road 
crossings.     When   traveling   the   highway, 
persons  are  lawfully  on  the  railroad  track  at 
the  point  of  crossing ;  and,  if  an  in  fury  is 
done  at  such  public  crossing,  then  the  pro- 
visions of  the  Act  of  1852  wcome  material. 
In  this  case,  the  accident  having  occurred 
elsewhere,  the  provisions  of  this  act  are  not 
applicable.     The  fact  that  so  many  persons 
traveled  on  foot  over  the  portion  of  the  road 
where  the  negro  was  killed  did  not  make  the 
railroad  a  public  crossing."    This  case  has 
never,  in  terms,  been  overruled  in  the  man- 
ner prescribed  by  statute ;  and,  the  decision 
having  been  made  by  a  full  bench,  the  doc- 
trine announced  in  it  is  therefore  still  of 
force.     The  clear  and  distinct  statement  of 
Judge  Walker  is  in  no  sense  qualified  because 
he  adds  that:    "^In  deciding  the  question  of 
what  would  be  reasonable  care  and  diligence, 
possibly  this  fact  [meaning  the  fact  that 
many  persons  traveled  on  foot  over  the  por- 
tion of  the  road  where  the  negro  was  killed] 
might  be  taken  into  consideration,  in  connec- 
tion with  all  the  other  facts  of  the  case." 
The  liability  of  a  railroad  company  for  run- 
ning over  and  killing  or  injuring  people  at 
places  along  its  track  which  the  public  is 
Known  to  frequent,  and  where  it  is  probable 
they  will  be  lound,  depends  upon  legal  rules 
entirelv  distinct  from  the  law  prescribing 
what  tney  shall  do  in  approaching  public 
crossings. 
In  the  case  of  Western  d  A.  R.  Co,  v.  Main, 

64  Qa.  649,  the  railroad  company  was  held 
liable  for  the  killing  of  a  cow  between  a 
siimal  post  and  a  public  crossing;  and  it  is 
inferable  from  the  statements  contained  in  the 
opinion  of  Crawford,  J.,  that  the  servants  of 
the  company  in  charge  of  the  train  had  failed 
to  obey  the  provisions  of  section  70b  of  the 
Code,  and  this  failure  seems  to  have  been 
regaided  as  a  ground  of  liability.  It  is  im- 
possible to  reconcile  the  charge  of  Jud^e  Mc- 
Cutchen,  which  this  court  approved,  with  the 
Ckue  cf  Holmes,  stipra. 

Again,  in  Western  dk  A.  R.  Go.  v.  Jones^ 

65  Oa.  681,  the  injury  for  which  the  company 
was  made  liable  was  the  killing  of  a  horse 
at  a  point  just  beyond  a  public  crossing.  In 
so  far  as  these  two  cases  conflict  with  that  of 
Holmes,  the  doctrine  of  the  latter,  for  the 
reason  stated  in  the  above  comments  thereon, 
must  prevail. 

The  case  of  Oentral  Railroad  v.  Brinson, 
70  Ga.  207,  which  was  an  action  for  personal 
injuries  inflicted  by  a  moving  train,  not  at  a 
crossing,  was  decided  by  two  justices,  who 
did  not  themselves  fully  agree  upon  the  ques- 
tion with  which  we  are  now  dealing,  in  so 
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far  as  it  was  then  involved.  After  a  careful 
examination  of  the  opinions  of  Jackson,  Ch. 
J,,  and  Hall,  J.,  we  find  nothing  in  that 
case  which  would  require  a  holding  upon 
this  question  different  from  the  one  new 
made.  The  Case  of  Holmes,  supra,  is  cited 
by  both,  but  there  is  no  intimation  that  it 
should  be  overruled. 

In  Western  dk  A.  Railroad  v.  Bloomingdaie, 
74  Qa.  604,  which  was  an  action  for  personal 
injuries  sustained  on  the  track  at  a  point 
other  than  at  a  crossing,  Branham,  </.,  preside 
ing  in  the  place  of  Chief  Jtistice  Jackson,  who 
was  disqualified,  distinctly  stated  that  the 
portion  of  the  charge  of  the  court  below  in 
reference  to  ringing  the  bell  when  approach- 
ing public  crossings  was  not  applicable  to  the 
facts,  and  cited  the  Holmes  Case  as  authority 
for  this  proposition.  The  charge  referred  to, 
as  appears  from  a  foot  note  made  by  the  re- 

Sorter.  was  in  the  following  language :  "  In 
etermining  whether  the  agents  of  the  com- 
panv exercised  such  care  and  diligence,  yon 
will  look  to  the  evidence.  If  they  were  goin^ 
at  a  greater  rate  of  speed  than  was  accorded 
bv  the  ordinance  of  the  city,  if  within  the 
city  limits,  or  if  they  were  within  four 
hundred  yards  of  a  public  crossing,  and  were 
not  ringing  the  bell  of  the  engine  as  required 
by  law,  or  if  they  failed  to  have  signal  lights 
or  persons  to  look  for  danger,  or  if  they  failed 
to  have  headlights,  if  the  exercise  of  ordinary 
and  reasonable  care  and  diligence  required 
these  things,  all  these  would  be  circum- 
stances, if  they  are  shown  to  exist  by  the 
evidence,  that  ought  to  be  considered  by 
you,  in  determining  whether  the  defendant's 
agents  exercised  all  ordinary  and  reasonable 
care  and  diligence."  This  charge,  so  far  as 
now  pertinent,  at  most,  merely  stated  that 
evidence  showing  the  violation  of  a  city  or- 
dinance or  the  breach  of  a  statutoir  duty  in 
approaching  a  public  crossing  might  be  con- 
sidered by  the  jury,  in  passing  upon  the 
question  of  negligence  actually  involved  in 
the  case.  Upon  this  particular  subject,  brief 
comment  will  be  made  in  a  subsequent  di- 
vision of  this  opinion.  Just  here,  however, 
it  may  be  remarked  that  we  do  not  under- 
stand the  decision  of  the  majority  of  this 
court  in  Georgia  Railroad  v.  Williams,  74  Ga. 
723,  where  the  injury  occurred  200  yards 
beyond  the  crossing,  as  really  going  further 
than  to  hold  that  the  failure  of  the  company 
to  observe  the  statutory  requirements  in  ap- 
proaching the  crossing  might  be  given  in 
evidence,  and  considered  bv  the  jury,  in  de- 
termining the  question  whether  the  injury 
was  caused  by  the  company 's  negl  igence.  If 
the  decision  in  that  case  means  that  dis- 
obedience of  these  statutory  requirements 
would,  of  itself,  make  the  compnn^r  liable, 
we  would  simply  say  it  was  a  decision  by 
two  Justices  only ;  and  we  agree  with  Justice 
Hall,  who  dissented,  in  holdins  that  such  a 
view  would  be  in  conflict  with  the  HolmM 
Case,  supra,  and  not  with  Chief  Justice  J Hck- 
son.  who  seemed  to  think  otherwise.  Justiee 
Hall  also  thought  that  the  above-cited  cases 
from  the  sixty -fourth  and  sixty-fifth  volumes 
of  our  Reports  did  not  necessarily  conflict 
with  the  Holmes  Case,  As  to  this,  we  think 
he  was  mistaken    but,  If  those  cases  do  con- 
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^ict  with  the  Eolmes  Ccue,  the  latter  must  be 
followed  as  the  true  law  binding  on  this 
court. 

In  Western  dk  A.  Railroad  ▼.  Meign,  74  Ga. 
857,  the  writer,  who  was  then  on  the  circuit 
bench,  presided  in  the  place  of  Jackson, 
Ch,  J,  It  was  an  action  by  Mrs.  Meigs  for 
the  homicide  of  her  husband,  and  it  was 
simply  held  that,  '^ although  the  injury  in 
this  case  occurred  a  considerable  distance 
from  the  Foundry  street  crossing,  the  rate  of 
speed  with  which  the  train  passed  that  cross- 
ing, and  the  ordinance  above  mentioned,  had 
some  bearing  on  the  question  of  negligence 
at  the  place  where  the  deceased  was  struck, 
and  were  therefore  properly  admitted  to  go 
to  the  jury  for  what  they  were  worth. **  This 
case  also  belonp^s  to  the  class  already  men- 
tioned, where  the  fact  of  a  failure  to  observe 
a  city  ordinance  or  statutory  requirements  as 
to  speed  was  held  to  be  admissible  in  evidence 
on  the  trial  of  actions  of  this  kind. 

The  case  of  Central  E.  d  Bkg.  Go,  v.  Smithy 
78  Oa.  694,  was  an  action  for  personal  in- 

Juries  sustained  by  the  plaintiff,  who  was 
Lurt  bv  a  moving  train  65  or  70  yards  from 
a  crossing.  Justice  Blandford  did  not  preside. 
It  was  there  held  that  the  violation  of  a  valid 
municipal  ordinance  in  running  trains  would 
be  negligence  per  se,  and  that  the  court  might 
80  instruct  the  jury.  The  rule  thus  stated 
has,  in  the  recent  case  of  Railroad  Go.  v. 
Golden,  noticed  below,  been  limited  in  its 
application  to  cases  where  negligence  of  this 
nature  is  neglis^ence  relatively  to  the  person 
injured.  The  ordinance  in  question  in 
Smith's  Case  regulated  the  speed  only  upon 
crossings,  but  the  court  gave  it  in  charge  as 
if  it  was  applicable  to  every  portion  of  the 
town,  which  was  Inappropriate.  The  judg- 
ment was  reversed,  and  a  new  trial  granted. 
The  second  trial  of  this  case  in  the  superior 
court  resulted  in  a  non-suit,  which  was  af- 
firmed by  this  court.  See  Smith  v.  Central 
R.  db  Bkg,  Co.  82  Ga.  801. 

In  Central  R.  &  Bkg.  Go,  ▼.  Raiford,  82 
Ga.  400,  though  the  plaintiff  below  was  in- 
jured upon  a  crossing,  or  very  near  to  it,  he 
was  not  at  the  time  using  the  highway  for 
the  purpose  of  crossing  the  railroad,  but  was 
using  the  track  for  the  purpose  of  walking 
upon  it;  and  it  was  held  that  though  the 
statutory  diligence  as  to  giving  signals  in 
approaching  public  crossings  was  required 
of  railroads  primarily  for  the  benefit  of  per- 
sons crossing  the  track,  and  not  those  walk- 
ing upon  it,  yet,  relatively  to  the  latter,  a 
failure  to  comply  with  the  statute  was  evi- 
dence of  negligence  to  be  considered  by  the 
jurv.  This  case  does  not  squarely  hold  that 
such  failure  would  alone  make  the  company 
liable.  It  really  does  not,  we  think,  go 
further  than  the  class  of  cases  referred  to  in 
connection  with  the  Meigs  Case,  supra;  but, 
even  if  it  can  be  construed  as  holding  that 
the  failure  in  question  would  of  itself  be  a 
ground  of  recovery,  it  does  not  conflict  with 
what  is  ruled  in  the  case  at  bar,  for  in  the 
Raiford  Case  the  injury  was  practically  upon 
a  crossing,  although  the  plaintiff  was  not 
making  a  proper  use  of  it. 

It  appeared  in  Po7't  Royal  <ft  W,  C,  R.  Co. 
▼.  Phinizy,  83  Ga.  192,  that  the  plaintiff's 
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mule  was  killed  upon  a  trestle  between  a 
blow  post  and  a  public  crossing,  probably  150 
yards  from  the  crossing ;  and  it  was  held  that 
according  to  the  principle  ruled  in  Jones' 
C(ue,  65  Ga.  681,  there  was  no  error  in  giv- 
ing in  charge  to  the  jurv  sections  708  and  710 
of  the  Code.  Chirf  justice  Bleckley  said  : 
**  If  they  are  pertinent  when  stock  are  beyond 
the  crossing,  we  can  see  no  reason  why  they 
are  not  so  when  the  stock  are  on  the  hither 
side  of  the  crossing.  The  sections,  and  the 
conduct  of  the  company's  employ^  under 
them,  are  simply  for  consideration  by  the 
jury.  Their  importance  is  nothing  like  the 
same  when  the  injury  occurs  at  a  distance 
form  the  public  crossing,  as  when  it  occura 
upon  the  crossing.  Still,  they  have  some 
relevancy  in  either  case."  The  chief  justice 
doubtless  overlooked  the  Case  of  Main,  64 
Ga.  649,  which  was  precisely  in  point.  We 
dispose  of  the  Phinizy  Case  as  we  did  of  the 
two  cases  just  mentioned  in  this  connection. 

In  Central  R.  dt  Bkg,  Co.  v.  Benson,  84  Ga. 
774,  the  plaintiff  below  recovered  for  the 
homicide  of  her  husband,  which  occurred 
between  a  blow  post  and  a  public  crossing, 
and  the  judgment  in  her  favor  was  affirmed 
by  this  court,  Simmons,  J.,  dissenting. 
Although  the  question  of  negligence  in  fail- 
ing to  observe  the  requirements  of  section 
70§  of  the  Code  was  somewhat  involved  in 
the  case,  we  think  a  close  examination  of  it 
will  show  that  the  recovery  was  allowed  to 
stand,  not  because  of  the  mere  failure  of  the 
employes  in  charge  of  the  train  to  obey  this 
particular  statute,  but  upon  the  idea  that  the 
fact  of  the  killing  changed  the  burden  of 
proof,  and  that,  as  the  company  introduced 
no  evidence,  the  jury  were  authorized  to  infer 
these  employes  were  guilty  of  gross  and 
wanton  negligence. 

The  case  of  Ivy  y.  East  Tennessee,  V.  db 
G,  R.  Co.,  88  Ga.  71,  was  decided  by  two 
justices,  who  affirmed  the  granting  of  a  non- 
suit, although  the  train  was  running  too  fast, 
and  the  bell  was  not  rung  in  approaching  a 
crossing,  it  appearing  that  the  injury  did 
not  take  place  at  a  crossing,  but  some  dis- 
tance beyond  it ;  also  that  it  did  not  directly 
result  from  any  negligence  of  the  company, 
but  really  from  that  of  the  plaintiff  himself. 

The  record  in  Georgia  li.  db  Bkg.  Co.  v. 
Daniel,  89  Ga.  463,  shows  that  the  plaintiff 
was  injured  a  few  yards  from  a  crossing  in 
the  direction  of  an  approaching  train,  and 
that  he  was  at  the  time  using  the  track  aa  a 
footway.  It  was  held  that,  under  the  partic- 
ular facts  of  that  case,  the  engineer  had  no 
right,  as  a  matter  of  law,  to  assume,  on  first 
seeing  the  man  on  the  track,  that  he  would 
get  off  in  time  to  save  himself ;  and  also  that 
it  would  not  have  been  appropriate,  in  a  case 
of  this  kind,  to  instruct  the  jury,  without 
proper  explanation  and  qualification,  that 
the  statutory  requirements  as  to  blowing  the 
whistle,  ringing  the  bell,  and  checking  the 
speed  were  not  for  tiie  protection  of  persons 
using  the  track  as  a  thoroughfare;  and, 
further,  that  instructions  on  the  subject 
should  conform  to  what  was  ruled  in  Rai- 
ford" s  Case,  supra. 

The  case  of  Railroad  Co.  v.  Golden,  aliove 
mentioned,  and  which  was  decided  January 
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8,  1894  (98  Oa.  — ) .  has  some  bearing  on  the 
question  now  under  consideration.  It  was 
an  action  for  pergonal  injuries  caused  by  a 
collision  with  a  train  more  than  200  yards 
from  a  public  crossing  which  the  train  was 
approaching.  We  then  held  it  was  not  error, 
in  charging  the  jury,  to  recite  sections  708- 
710  of  the  Code.  Tnis  harmonizes  with  the 
rule,  already  frequently  mentioned,  as  to  the 
admissibility  of  evidence  showing  a  viola- 
tion of  these  sections.  It  was,  however,  also 
held  that  while  the  failure  to  observe  the  re- 
quirements of  these  sections  might,  in  the 
abstract,  be  negligence  per  ne,  it  might  be  no 
negligence  at  all  relatively  to  a  person  thus 
injured,  and  that  in  Golden* s  Case  it  really 
amounted  to  no  more  than  a  fact  to  which  the 
jury  could  look  in  ascertaining  whether, 
relatively  to  him,  the  company  was  negli- 
gent or  not. 

In  connection  with  all  the  above  cases,  see, 
also,  the  following,  which,  while  not  bear- 
ing directly  upon  the  question  in  hand,  may 
throw  some  light  upon  it:  Morgan  v.  Cen- 
tral Railroad,  77  Ga.  788,  in  which  Justice 
Hall  remarks  that  the  provision  requiring 
continuous  checking  of  speed  is  a  harsh  one, 
and  suggests  legislation  modifying  it.  In 
that  case  it  was  held  that  the  statute,  being 
penal  in  its  nature,  should  be  strictlv  con- 
strued, and  should  not  be  held  to  apply  to  a 
train  working  exclusively  within  the  blow 
posts.  Harris  v.  Central  R,  &  Bkg.  Co. ,  78 
6a.  526,  585,  where  it  was  held  the  statute 
had  no  application  when  a  train  started  at  or 
upon  a  public  crossing.  Crawley  v.  Georgia 
R.  iSs  Bkg.  Co.,  82  Ga.  190,  where  stock  was 
killed  between  the  blow  post  and  a  crossing, 
and  it  was  held  that  the  law  does  not  require 
the  speed  of  the  train  to  be  checked  before 
reaching  the  blow  post,  and,  if  the  train  be 
under  such  control  that  it  may  be  stopped  at 
the  crossing,  no  lialiilitv  would  attach  be- 
cause of  its  running  t^o  fast  to  be  stopped  at 
any  intermediate  point  between  the  blow 
post  and  the  crossing. 

There  is  one  other  Georgia  case  which  has 
not  been  before  mentioned  because  the  "  cross- 
ing law''  was  not  involved  in  it,  but  it  is, 
in  principle,  applicable  here.  We  refer  to 
Holland  v.  Sparks,  92  Ga.  758,  which  sustains 
the  doctrine  that  the  breach  of  a  given  duty 
is  not  negligence  relatively  to  one  to  whom 
the  duty  in  question  was  not  due. 

We  will  now  notice  some  of  the  leading 
text- books,  and,  later  on,  some  of  the  de- 
cisions of  other  courts  in  connection  with  the 
question  in  hand,  and,  with  but  little  com- 
ment, make  extracts  from  the  same,  many  of 
which  will  illustrate  the  pertinency  of  the 
case  last  cited  to  the  present  discussidn.  Be- 
fore proceeding  further,  however,  it  may  be 
well  to  observe  that  the  law  requiring  the 
checking  of  trains  in  approaching  crossings 
seems  to  be  peculiar  to  Georgia;  and  we 
therefore  cite  authorities  relating  to  the  giv- 
ing of  signals,  and  to  other  matters  which, 
by  stromr  analogy,  are  in  point. 

The  following  is  from  Bishop's  Non- Con- 
tract Law  (sec.  446)  :  **To  sustain  an  action 
for  negligence,  the  plaintiff  must  have  suf- 
fered a  legal  injurr,  whereof  he  is  entitled  to 
complain.    Therefore,  however  great  the  de- 
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fendant*s  negligence,  if  it  was  committed 
without  violating  any  duty  which  he  owed 
directly  to  the  plaintiff,  or  to  the  public  in 
a  matter  whereof  he  had  a  right  to  avail 
himself,  .  .  .  there  is  nothing  which  the 
law  will  redress."  And  in  section  1038,  re- 
ferring to  trespassers  on  the  track  this  em- 
inent author  applies  the  rule  by  saying: 
**  Though  the  failure  to  give  a  signal  required 
by  the  law  or  a  rule  of  the  road  is  negligence 
in  its  management,  not  always,  perhaps 
never,  in  just  doctrine,  can  a  trespasser  so 
avail  himself  of  the  mission  as  to  charge  the 
road.  ...  In  reason,  rules  requiring 
signals,  prohibiting  dangerous  fast  running, 
and  the  like,  should  be  construed  as  intended 
to  protect  persons  to  whom  the  road  owes  a 
duty,  not  trespassers ;  so  that  the  former  onXj 
can  found  rights  upon  them."  "If  there  is 
no  duty,  there  can  be  no  negligence.  If  the 
defendant  owes  a  duty,  but  does  not  owe  it 
to  the  plaintiff,  the  action  will  not  lie."  1 
Shearm.  &  Redf.  Neg.  §  8.  To  the  same 
effect,  see  Cooley,  Torts,  *659  et  seg.  This 
distinguished  jurist  illustrates  the  applica- 
tion of  the  rule  as  follows:  **The  general 
duty  of  a  railway  company  to  run  its  trains 
witn  care  becomes  a  particular  duty  to  no 
one  until  he  is  in  a  position  to  have  a  right 
to  complain  of  the  neglect.  The  tramp  who 
steals  a  ride  cannnt  insist  that  it  is  a  dutj  to 
him ;  neither  can  he  when  he  makes  a  high- 
way of  the  railway  track,  and  is  injured  by 
the  train.  A  man  may  be  careless,  to  the 
degree  of  criminality,  who  leaves  poisoned 
food  about  where  others  will  be  likely  to 
pick  it  up  and  be  injured  by  it,  but  he  owes 
m  this  regard  no  duty  to  the  burglar  who 
breaks  into  his  house,  and  to  despoil  it.  So 
it  may  not  be  wise  or  prudent  for  one  to  have 
upon  his  premises  an  uncovered  {>it,  but  he 
is  under  no  o!iligation  to  cover  it  for  the: 
protection  of  trespassers. "  See  also  Patterson,. 
Railway  Accident  Law,  160, 162,  where  casea 
are  collected  with  reference  tc  the  duty, 
relatively  to  different  classes  of  persons,  of 
giving  signals. 

We  find  the  following  in  the  American  and: 
English  Encyclopedia  of  Law  (vol.  16,  titlei 
Negligent,  pp.  411,  412)  :  **In  order  \/> 
maintain  an  action  for  a  negligent  injury,  it 
must  appear  that  there  was  a  legal  duty  due 
from  the  person  inflicting  the  injury  to  the 
person  on  whom  it  was  inflicted,  and  that 
such  duty  was  violated  by  want  of  ordinary 
care  on  the  part  of  the  defendant.  It  is  not 
sufficient  that  there  be  a  general  duty  to  the 
public,  which  is  violated,  but  in  all  civil 
cases  the  right  to  enforce  such  duty  must 
reside  in  the  individual  injured  because  of  a 
duty  due  him  from  his  injurer,  or  he  cannot 
recover. "  In  an  article  entitled  **  Crossings, " 
appearing  in  this  same  most  valuable  and 
useful  work  (vol.  4,  pp.  922,  923),  the  penal 
nature  of  many  of  the  statutes  requiring  the 
giving  of  signals  on  the  approach  of  trains 
to  public  highways  is  commented  upon,  and 
allusion  is  made  to  the  familiar  rules  by 
which  violations  of  penal  laws  are  generally 
treated  as  willful,  and  the  wrongdoer  often 
held  responsible  for  even  remote  consequences 
of  his  acts  of  omission  or  commission.  But 
the  author  adds  that  **  it  is  not  usual,  how- 
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erer,  to  apply  these  quasi  criminal  law  doc- 
trlQCS  to  cases  involving  the  omission  of 
statutory  signals  by  railroad  companies,  and 
they  are  generally  determined  by  the  rules 
that  govern  in  cases  of  negligence."  In  a 
note  to  which  reference  is  directed  it  is  fur- 
ther said:  "This  sufficiently  appears  from 
the  numerous  cases  cited  throughout  this 
article,  wherein  omissions  to.  comply  with 
statutory  requirements  are  treated  as  merely 
negligent,  it  is  proper  to  so  treat  them,  be- 
cause the  statutory  requirements  are  gen- 
erally only  intended  to  raise  the  standard  of 
care,  and  make  precautions  necessary  that 
would  not  have  been  required  at  common 
law.* 

Disobedience  of  a  criminal  statute  forbid- 
ding a  thing  malum  in  m,  is  a  much  more 
serious  matter  than  the  violation  of  a  statute 
which  simply  makes  a  given  act  malum  pro- 
hibitum:  that  is,  forbids  something  Innocent 
in  itself,  and  renders  it  unlawful  on  the 
ffround  of  public  policy,  and  in  the  common 
Interest  of  good  government  and  the  public 
welfare,  for  the  purpose  of  compelling  a 
higher  standard  of  care  with  regard  to  certain 
persons  or  things,  and,  to  this  end,  placing 
under  proper  restrictions  a  business  dan- 
gerous in  itself,  and  likely  to  prove  hazardous 
to  life  or  limb  if  not  conducted  with  abun- 
dant caution.  Accordingly,  while  every 
one  is  responsible  for  the  direct  consequences 
of  any  criminal  act,  and  oftentimes  for  the 
remote  consequences  of  a  criminal  act  which 
is  malum  in  se,  it  does  not  follow  that  every 
one  is  responsible  for  all  the  consequences, 
direct  or  remote,  of  an  unlawful  act  which 
is  merely  malum  prohibitum.  In  Qorris  v. 
Scott,  L.  R.  9Exch.  126,  it  was  said:  "Whore 
^  statute  creates  a  duty  with  the  object  of 
preventing  a  mischief  of  a  particular  kind, 
«  person  who,  by  reason  of  another's  neglect 
■01  the  statutory  duty,  suffers  a  loss  of  a  dif- 
ferent kind,  is  not  entitled  to  maintain  an 
action  in  respect  of  such  loss.  ^  Accordingly, 
notwithstanding  the  statute  in  question  im- 
posed penalties  to  secure  the  observance  of 
its  provisions,  it  was  held  that  as  its  object 
was  to  prevent  the  spreading  of  contagious 
diseases  among  animals  while  being  trans- 
ported by  vessel,  and  not  to  protect  them 
against  perils  of  the  sea,  the  plaintiff  could 
not  base  upon  this  statute  a  right  to  recover 
tiecause  of  a  failure  to  furnish,  as  it  required, 
separate  pens  for  his  sheep,  by  reason  of 
which  omission  to  comply  with  Uie  statutory 
duty  a  number  of  them  were  washed  over- 
board and  drowned.  An  interesting  case  in 
this  connection  is  that  of  Atkinson  v.  New- 
castle &  O,  Waterworks  Go.,  L.  R.  2  Exch. 
Div.  441,  in  which  it  was  held  that  the  mere 
fact  that  the  breach  of  a  public  statutory 
duty,  for  which  a  i)enalty  recoverable  by  a 
common  informer  was  imposed,  has  caused 
damages,  does  not  vest  a  right  of  action  in 
the  person  suffering;  the  damage  against  the 
persons  guilty  of  the  breach,  and  that 
whether  or  not  such  right  of  action  arose  from 
the  breach  must  depend  upon  the  object  and 
language  of  the  particular  statute.  An  ex- 
amination of  the  facts,  and  of  the  opinions 
of  X<?r(2 Cairns,  L.  (7.,  Cockbum,  Ch,  J.,  and 
Brett,  L.  (/.,will  show  that  this  case  is  very 
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much  in  point.  It  reversed  the  Judgment  of 
the  court  of  exchequer  in  the  same  case  (L. 
R.  6  Exch.  404),  which  followed  Couch  t. 
Steel,  8  £1.  &  Bl.  402,  23  L.  J.  Q.  B.  121. 

It  appeared  in  8t.  Louis  d  JS.  F.  R.  Go,  t. 
Payne,  29  Kan.  166,  that  the  plaintiff  drow 
to  a  mill,  situated  about  100  vards  from  a 
public  railway  crossing,  tied  his  team  to  a 
hitching-post,  and  went  into  the  mill. 
Shortly  thereafter,  his  team  became  fright- 
ened  by  the  noise  of  an  approaching  train, 
broke  loose,  ran  in  the  direction  of  the  cross- 
ing, and  there  collided  with  the  train.  The 
company  failed  to  comply  with  the  statutory 
requirement  as  to  sounding  the  whistle  upon 
approaching  the  crossing,  for  which  neglect 
of  duty  the  statute  provided  a  penalty. 
Plaintiff  sought  to  recover  damages  on  the 
ground  that,  £ftd  the  company  complied  with 
the  statute,  he  would  have  had  an  oppor- 
tunity to  look  after  his  team,  and  thus  have 
avoided  the  accident.  It  was  held  that :  **  As 
plaintiff  was  not  traveling  on  the  hiirhway, 
at  or  near  the  railroad  crossing,  the  company 
owed  him  no  dutv,  under  the  statute,  to 
sound  the  whistle  for  the  purpose  of  giving 
him  notice,  so  that  he  might  leave  the  mill 
and  hold  or  look  after  his  team,  to  keep  it 
from  breaking  loose  and  running  away.*^ 

The  following  is  the  headnoteln  WilliamM 
V.  Ghieago  4t  A,  R.  Go,,  185  111.  491,  11  L. 
R.  A.  852 :  **  Negligently  omitting  to  whistle 
or  ring  a  bell  when  approaching  a  crossing, 
as  required  by  [statute] ,  does  not  render  the 
company  liable  to  a  farmer  who  it  plowing 
in  his  field  near  the  crossing,  and  who  is 
injured  through  his  horses  taking  fk'ight  at 
the  train,  since  the  statutory  requirement  is 
only  intended  for  the  benefit  of  travelers  on 
the  highway."  The  opinion  in  that  case, 
delivered  bv  Magruder,  </.,  is  strong  and 
pointed.  Efe  cites  many  authorities.  Includ- 
ing our  Holmes  Case,  supra. 

In  Morrissey  v.  Protidenee  db  W,  R,  Cb., 
16  R.  I.  271,  it  appeared  that  the  company 
had  failed  in  the  duty  imposed  upon  it  by 
law  of  guarding  its  track  by  the  erection  of 
fences  along  its  right  of  way.  The  plain- 
tiff, a  child  four  years  of  age,  strayed  across 
the  track  in  front  of  his  home  to  the  opposite 
side,  and,  there  being  no  fence  to  obstruct 
his  passage,  went  thence  upon  land  adjoin- 
ing the  company's  right  of  way,  and  was 
there  injured  by  falling  into  a  trench  filled 
with  water.  The  court  sustained  a  demurrer 
to  the  declaration  on  the  groimd  that  the 
obligation  of  a  railroad  company  to  guard 
its  track  bv  fences  is  chiefly  for  the  purpose 
of  protecting  persons  and  cattle  from  the 
danger  to  whicn  they  would  be  exposed  by 
going  upon  the  company's  premises,  and 
tnat  this  obligation  did  not  extend  to  ^uard- 
in^  a  person  against  danger  to  which  he 
might  be  exposed  on  the  premises  of  its 
neighbors.  In  delivering  the  opinion  of  the 
court,  Stiness,  </..  quotes  the  rule  previonriT 
laid  down  in  G'DonneU  v.  Providence  A  W, 
jR.  09..  6  R.  I.  211,  and  in  Smith  v.  Tripp, 
18  R.  1. 152,  that :  ''In  an  action  for  neglect 
of  duty,  it  is  not  enough  for  the  plaintiff  to 
show  that  the  defendant  neglected  a  duty,  and 
that  he  would  not  have  been  injured  If  the 
duty  had  been  performed ;  but  he  must  alto 
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show  that  tLe  duty  was  imposed  for  his 
benefit,  or  was  one  which  the  defendant  owed 
to  him  for  his  security  from  the  injury." 
0'DonneU*9  Oaae  is  very  often  cited  in  this 
connection.  In  harmony  with  the  rule  just 
quoted,  it  also  holds  that  the  statutory  re- 
quirement as  to  ringing  the  bell  of  the  loco- 
motive before  crossing  any  public  highway 
"was  exclusively  designed  for  the  benefit  of 
persons  crossinfi:"  such  highway ;  *'and  hence 
a  person  who  is  injured  by  the  engine  whilst 
he  is  walking  along  the  track  of  the  rail- 
road, and  not  at  any  crossing,  cannot  recover 
damages  against  the  railroad  company  for 
such  injury  upon  the  ground  that  the  injury 
was  caused  by  their  neglect  to  ring  the  bell 
upon  their  locomotives,  as  required  by  the 
statute. " 

Metallic  Camprsmon  Casting  Co.  y.  Fitch- 
burg  B.  Co. ,  109  Mass.  277,  280,  12  Am.  Rep. 
689,  was  an  action  against  the  railroad  com- 
pany for  damages  alleged  to  have  been  caused 
by  negligence  in  running  a  train  over  a  line 
of  hose  stretched  across  the  track,  %nd  being 
used  in  extinguishing  a  fire.  A  few  hundred 
feet  above  this  point,  the  defendant's  track 
was  crossed  by  another  railway.  It  was  held 
that  the  defendant's  failure  to  comply  with 
the  statutory  requirement  of  stopping  before 
crossing  another  railroad  at  grade  liad  no 
bearing  upon  the  question  of  negligence. 
Chapman,  Oh.  J, ,  says :  **  But  the  object  of 
the  statute  was  solely  to  prevent  the  collision 
of  trains  at  crossings,  and  had  no  reference 
to  the  extinguishment  of  fires.  It  is  not  ap- 
plicable to  this  case." 

A  penal  statute  of  New  Hampshire  pro- 
hibited railroad  companies  from  obstructing 
with  their  cars  or  locomotives  any  public 
highway,  for  a  period  exceeding  two  min- 
utes. In  Ball  V.  Bravm,  54  N.  H.  495,  it 
was  held  that  the  purpose  of  this  statute  was 
to  protect  travelers  against  unreasonable  de- 
lay at  railway  crossings,  and  a  violation  of 
it  could  not  6e  relied  on  by  the  plaintiff  as 
a  ground  of  recovery  in  an  action  alleging 
that,  being  delayed  at  a  crossing  for  more 
than  two  minutes  by  a  train  unlawfully  ob- 
structing the  same,  his  horse,  when  an  engine 
was  attached  and  the  train  started,  became 
frightened,  ran  away,  and  was  killed. 

'The  plaintiff  in  fiike  v.  Chicago  d  A.  B. 
Co. ,  39  Fed.  Rep.  754,  was  a  watchman  on 
one  of  defendant's  bridges,  and  was  injured 
while  attempting  to  cross  a  bridge  located 
within  about  half  a  mile  of  a  public  railroad 
crossing.  In  passing  upon  a  demurrer  to  his 
declaration  the  circuit  court  of  the  United 
States,  citing  previous  decisions  of  the  su- 
preme court  of  Missouri  construing  the  stat- 
ute requiring  the  givin|^  of  signals  in  ap- 
proaching railway  crossings,  held  that  the 
statute  could  not  be  invoked  in  the  plaintiff's 
behalf  as  a  ground  of  negligence,  but  that 
he  must  rely  solely  for  a  recovery  upon  the 
question  whether  the  defendant  owea  him  a 
common- law  duty  of  giving  notice  of  the  ap- 
proach of  the  train ;  plaintiff's  duty  requir- 
ing him  to  pass  over  the  bridge,  from  time 
to  time,  to  enable  him  to  inspect  it.  In  the 
opinion,  Thayer,  J.,  says:  ** The  plaintiff, 
who  was  not  hurt  at  the  crossing,  but  was 
injured  at  a  bridge  a  half  mile  east  of  the 
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crossing,  cannot  assign  the  violation  of  the 
statutory  duty — consisting  of  not  sounding 
the  whistle  or  ringing  the  bell  at  the  cross- 
ing— as  the  proximate  cause  of  the  injury 
which  he  sustained.  The  statute  was  not 
enacted  for  his  benefit. " 

It  was  held  in  Mwood  y.  New  York  Cent, 
db  H.  B.  B.  Co.,  4  Hun,  808,— a  case  in 
which  it  appeared  that  plaintiff's  intestate 
was  walking  along  the  track  near  defendant's 
depot,  when  he  was  struck  by  a  work  train 
approaching  in  his  rear,  and  killed,  -^that 
**the  fact  that  the  working  train  did  not  give 
the  signal  required  by  statute  on  crossing  a 
street  oef ore  reaching  the  depot  was  not  an 
act  of  negligence  towards  the  intestate,  who 
was  not  on  the  street,  or  where  he  had  any 
business  to  be." 

In  Chicago,  B.  I A  P.  B  Co,  y.  Mninger, 
114  111.  79,  it  was  held  that:  "A  require- 
ment of  a  railway  company  to  keep  a  flagman 
at  a  public  street  crossing  in  a  large  city,  to 
give  warning  of  the  approach  of  trains,  is 
intended  for  the  protection  of  persons  cross- 
ing the  railroad  tracks  at  such  crossing,  find 
not  for  the  benefit  of  persons  walking  along 
the  railroad  track  employing  it  as  a  footpath. 
To  the  latter  the  company  does  not  owe  the 
duty  in  respect  to  a  flagman.** 

The  law  is  thus  stated  in  Harty  v.  Central 
B.  Co.  of  New  Jerwy,  42  N.  Y.  468:  "A 
statute  of  New  Jersey  requiring  railroad  com- 
panies to  ring  the  bell  or  blow  the  whistle 
on  approaching  highway  crossings  at  grade, 
and  to  maintain  signboards  of  warning 
thereat,  imposes  no  duty  towards  a  person 
walking  on  the  track,  but  not  at  the  cross- 
ing. "  This  case  and  that  of  O'Donnell,  supra^ 
are  both  cited  in  Randall  v.  Baltimore  A  0. 
B,  Co,,  109  U.  S.  478,  485,  27  L.  ed.  1003, 
1006,  which  is  iUelf  in  point. 

The  following  was  announced  in  Bell  y. 
Hannibal  dt  St.  J.  B.  Co. ,  72  Mo.  50 :  **  The 
requirement  of  section  806,  Rev.  Stat.,  that 
the  bell  shall  be  rung  or  the  whistle  sounded 
at  the  approach  of  a  railroad  train  to  the 
crossing  of  a  public  highway,  is  for  the 
benefit  of  persons  on  the  highway  at  or  ap- 
proaching the  crossing.  Failure  to  comply 
with  the  statute  will  furnish  no  ground  of 
complaint  to  a  person  injured  on  the  track 
at  a  distance  from  the  highway.** 

We  might  multiply,  almost  indefinitely, 
the  citation  of  cases,  but  surely  enough  has 
been  presented  to  establish  the  doctrine  of 
the  fourth  headnote.  Wc  do  not,  of  course, 
mean  to  say  there  are«not  cases  to  the  con- 
trary, among  which  may  be  mentioned  that 
of  ionergren  v.  Illinois  Cent.  B.  Co.  (Iowa) 
17  L.  R.  A.  254,  in  which  a  rehearing  was 
granted.  See  53  N.  W.  Rep.  286,  where  the 
case  is  reported  as  **Lonergan''  against  the 
same  company.  It  appeared  that  the  plain- 
tiff was  lawfully  on  defendant's  depot 
grounds,  unloading  grain  into  a  crib,  which 
was  near  two  highway  crossings,  when  de- 
fendant's engine  passed  without  giving  a 
signal,  and  frightened  plaintiff's  team, 
causing  the  animals  to  run  away  and  injure 
the  plaintiff.  It  was  held  that  under  a  stat- 
ute providing  that  no  railroad  engine  should 
approach  a  highway  crossing  without  giving 
a  signal,    and  making  the  neglect  to  give 
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such  signal  a  misdemeanor,  the  defendant 
was  liable,  though  the  plaintiff  was  not  at- 
tempting to  use  either  civ>ssing.  Roth  rock, 
J.,  cites  Georgia  Ilailrmd  v.  Williams,  74  Ga. 
728,  and  Central  E.  db  Bkg.  Co.  v.  Baiford, 
82  Ga.  400,  in  support  of  the  conclusion 
reached  by  the  supreme  court  of  Iowa.  The 
comment  we  have  already  made  upon  these 
two  cases  is  sufficient,  we  thinls,  to  show 
that  they  do  not  really  sustain  the  doctrine 
of  the  Iowa  case ;  but,  even  if  they  were  ap- 
propriately cited  in  that  case,  they  do  not, 
as  has  been  shown,  constrain  qs  to  now  fol- 
low that  doctrine. 

6.  We  have  not.  of  course,  Intended  to  even 
intimate,  by  anything  already  said,  that  the 
duty  is  not  upon  railroad  companies  to  ob- 
serve all  ordinary  and  reasonable  care  and 
diligence  to  avoid  injuring  or  killing  a  hu- 
man being  on  the  track  elsewhere  than  at  a 
public  crossing,  when  his  presence  becomes 
known  to  the  engineer.  It  is  undoubtedly 
true  that  af  .illure  in  such  care  and  diligence, 
after  that  time,  from  which  injury  results, 
will  render  the  company  liable,  unless  it 
could  have  been  avoided  bv  the  use  of  or- 
dinary care  on  the  part  of  the  person  hurt  or 
killed.  There  is,  however,  to  some  extent, 
a  distinction  between  what  would  be  the  duty 
of  persons  in  charge  of  a  railroad  train  with 
reference  to  cattle  or  other  domestic  animals, 
and  with  reference  to  human  beings  upon  the 
track.  The  company's  servants  ought  to 
endeavor  to  stop  the  train  as  soon  as  animals 
are  seen  on  the  track,  because  there  is  no 
presumption  that  they  will  leave  it  so  as  to 
escape  the  danger;  but,  as  has  been  often 
ruled,  the  persons  in  charge  of  the  locomotive 
need  not  always  be^in  toimmed  lately  check 
the  speed  of  the  train,  or  endeavor  to  stop  it, 
when  a  human  being,  apparently  without 
infirmity,  is  seen  upon  the  track,  for  the 
presumption  is  that  he  will  leave  it  for  his 
own  protectirn.  In  a  case  like  the  present, 
however,  it  was  the  imperative  duty  of  the 
engineer  to  endeavor  to  stop  his  train  im- 
mediately upon  seeing  the  man  and  the  boy. 
Tlioy  were  upon  a  high  trestle,  and  it  was 
obvfously  out  of  their  power  to  escape  danger 
except  by  going  forward  to  the  end  of  the 
trestle.  They  could  not  leave  their  place  of 
danger  by  going  off  to  one  side.  It  was 
therefore  no  place  for  a  presumption  that 
they  would  be  able  to  take  care  of  them- 
selves. The  evidence  shows  beyond  all  con- 
troversy that  every  possible  effort  was  made 
to  stop  the  train,  and  save  the  lives  of  this 
man  and  boy,  as  soon  as  they  were  observed 
by  the  company  *8  servants.  It  is,  therefore, 
under  the  law,  as  herein  ruled,  not  liable  in 
damages  for  the  homicide  of  the  child.  The 
duty  of  stopping  a  train  to  prevent  injury  to 
cattle  or  horses^  or  to  prevent  destroying 
human  life,  exists  when  the  danger  becomes 
apparent,  irrespective  of  "the  crossing  law." 
This  duty  applies  generally  to  all  portions 
of  a  railway  track,  and  the  provisions  of 
our  statute  regulating  the  duties  of  engineers 
in  approaching  public  crossings  are  specifi- 
cally applicable  in  cases  where  injuries  have 
occurred  upon  such  crossings. " 

6.  If  we  have  succeeded  in  showing  that 
the  proposition  announced  in  the  fourth  head- 
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note  is  sound  law,  it  follows  that  where  one 
is  injured  or  killed  upon  the  track  of  a  rail- 
road, elsewhere  than  at  a  public  crossing,  and 
there  is  no  negligence  imputable  to  the  com- 
pany, except  the  failure  of   its  servants  to 
obey  the  statutory  requirements  above  men- 
tioned, the  company  is  not  liable.     In  the 
present  case,  there  was  no  evidence  authoriz- 
ing a   finding  that  the  company's  servants 
were  guilty  of  any  negligence  whatever,  if 
the  failure  in  the  above  respect  be  counted 
out,  and  we  therefore  think  the  verdict  was 
wrong.     In  cases  of  this  nature,  however,  the 
failure  of  the  company's  servants  to  obey 
the  statute  prescribing  their  duties  in  ap- 
proaching public  crossings  is,  when  a  part 
of  the  res  gesta,  admissible  in  evidence,  and 
may   be  considered  by  the  jury  in  passing 
upon  the  question  whether  there  was  or  was 
not  negligence  on  the  part  of  the  company, 
relatively  to  the  person  injured  or  killed ; 
that  is,  negligence  arising  from  a  breach  of 
duty   due   at   the   time   and    place  of   the 
calamity  by  the  company  to   that  person. 
This  court,  as  will  appear  from  its  numerous 
decisions   already    cited,    and    from    many 
others   which  could  reaidily  be   found,    is 
thoroughly  committed  to  the   propositions 
just  stated,  and  has  no  disposition  to  recede 
from  them.     It  is  safe  to  say  that  whatever 
forms  a  part  of  the  tea  gestcs  of  any  transac- 
tion or  occurrence  undergoing  judicial  in- 
vestigation may  be  proved.     The  principal 
difi^culty,  in  a  case  against  a  railroad  com- 
pany   for  an  injury  on  the  track,  not  at  a 
crossing,  consists  in  defining  what  use  can 
properly  be  made  by  the  jury  of  the  fact  that 
the  servants  of  the  company  disregarded  the 
requirements  of  tiie  statute  in  approaching 
some  crossing  near  the  scene  of  the  injury. 
Generally,  any  fact  constituting  a  part  of  the 
res  gesUB  has  some  bearing  upon  a  proper  de- 
termination of  the  real  matter  in  controversy 
between  the  parties.     Sometimes,  a  fact  con- 
cerning the  admissibility  of  which  there  can 
be  no  question  is  of  very  little  consequence, 
and  at  other  times  the  same  fact  may  be 
vitally  important.     For  instance,  on  the  trial 
of  an  indictment  for  an  assault  and  battery, 
it  would   usually   be   entirely    immaterial 
whether  the  accused,  at  the  time  of  the  fi^ht, 
wore  a  black  coat  or  a  brown  one,  but  it  is 
easy  to   conceive  of    circumstances   under 
which  this  apparently  trivial  matter  might 
become  a  vitally  serious  issue.     It  would  be 
difficult  to  express  in  words  a  precise  and  ac- 
curate rule,  applicable  alike  in  all  cases,  for 
measuring  the  importance  or  lack  of   im- 
portance which  should  be  attached  to  any 
given  fact  in  determining  a  question  of  neg- 
ligence.    An  honest  jury  is  more  than  apt  to 
give  each  fact  and  circumstance  its  proper 
value  without  the  aid  of  minute  and  detailed 
instructions  from  the  court ;  and  consequently 
it  would  generally  be  sufficient,  on  the  trial 
of  an  action  against  a  railroad  company  for 
an  injury  occurring  upon  its  track  in  the 
vicinity  of  a  public  crossing,  for  the  judge 
to  inform  the  jury  that  the  mere  failure  of 
the  company's  servants  to  observe  the  pro- 
visions of  section  708  of  the  Code  in  ap- 
groaching  the  crossing  would  not,  of  itself, 
e  a  ground  of  recovery  against  the  companiy. 
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Irat  that  they  might  ta^e  this  failure  into 
consideration  in  determining  whether  there 
was  on  the  part  of  the  company,  in  the  given 
ca^e,  any  act  of  negligence  which  would 
make  it  liable.  And  it  would  also  be  very 
appropriate  for  the  judge,  in  this  connection, 
to  explain  clearly  to  the  jury  the  question  of 
negli^jence  really  invol  ved.  In  most  cases  of 
this  kind,  the  plaintiff  relies  upon  the  stat- 
utory presumption  of  negligence  against  the 
company,  and  also  strengthens  his  case  by 
whatever  available  evidence  he  ma^  have  at 
his  command.  On  the  other  hand,  it  usually 
happens  that  the  company  undertakes  to  vindi- 
cate its  diligence  by  calling  as  witnesses  its 
servants  who  were  present  when  the  injury 
was  inflicted.  In  this  manner,  the  issues  sub- 
mitted to  the  jury  are  formed.  Where  an 
employe  of  the  company  is  put  on  the  stand 
as  a  witness  for  the  defendant,  his  entire  con- 
duct at  the  time  of  the  transaction  under 
investigation,  whether  such  conduct  be  dis- 
closed by  his  own  testimony  or  by  that  of 
others,  may  be  considered  by  the  jury  in 
determining  what  weight  should  be  given  to 
his  test!  mony.  Suppose,  for  instance,  it  was 
charged  that  an  engineer,  after  seeing  a  per- 
son or  an  animal  on  the  track,  failed  to  take 
the  proper  precautions  to  prevent  a  collision, 
and  mshed  forward  regardless  of  consequen- 
ces, and  that  this  charge  was  stoutly  denied 
by  him.  Then,  certainly,  all  he  did  at  the 
time  would  be  material  in  weighing  what 
he  said  as  a  witness.  If  it  appeared  that  he 
deliberately  disobeyed  a  public  law  of  the 
state,  this  fact  might,  in  the  opinion  of  the 
Jury,  throw  some  light  upon  the  question  as 
to  whether  or  not  he  had  disregarded  any 
other  duty  devolving  upon  him.  We  do  not 
say  it  ought  to  do  so,  but  it  is  a  matter  for 
them.  If,  on  account  of  the  exigencies  of 
commerce  and  travel,  the  law  as  to  crossin.es 
is  generally  and  notoriously  disobeyed  by  all 
railroad  companies,  the  fact  that  no  attention 
was  paid  to  it  in  a  given  instance  would  be 
of  less  importance,  as  a  basis  of  reasoning, 
than  would  be  the  case  with  respect  to  some 
other  law,  which  is  almost  universally 
obeyed.  Again,  to  run  a  train  without  check- 
ing over  a  public  crossing  but  little  used 
would  tend  in  a  far  less  degree  to  show  that 
(he  engineer  was  a  reckless  roan  than  would 
the  running  of  a  rain  at  a  high  raie  of  speed 
over  a  crossing  in  a  populous  district,  or  in 
a  city,  where  crowds  of  people  were  con- 
stantly in  the  habit  of  using  the  crossing. 
If  a  railroad  company  had  a  rule  requiring 
its  engineers  to  run  over  bridges  at  a  low 
rate  of  speedy  and  it  appeared  that  an  en- 
gineer had  violated  this  rule  by  running  over 
a  ^iven  bridge  at  a  dangerous  rate,  this  fact 
might  have  some  bearing  upon  the  question 
whether  or  not  he  was  reckless  or  negligent 
in  the  infliction  of  an  injury  immediately 
'•-.,,<  on  a  person  or  property  upon  the 
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track.  This  would  be  so,  although  the  act 
of  negligence  mentioned  was  merely  the 
breach  of  a  duty  which  such  engineer  owed 
to  his  employer,  and  not  a  violation  of  a 
duty  which  the  company  owed  to  the  person 
injured,  or  a  matter  as  to  which  the  latter 
had  any  right  to  complain.  The  instances 
above  given  are  not  exhaustive,  and  are  in- 
tended to  be  merely  suggestive.  We  leave 
the  law,  as  announced,  "to  operate  as  the 
general  rule,  and  will  trust  to  the  trial  courts 
and  juries  to  make  the  proper  application  of 
it  in  each  particular  case. 

7.  Willin^bam,  the  witness  mentioned  in 
the  first  division  of  this  opinion,  testified  to 
his  knowledge  of  the  place  where  the  homi- 
cide occurred,  and  gave  it  as  his  opinion  that 
at  such  a  place  a  train  running  at  the  race  of 
forty-five  miles  an  hour  could  be  stopped 
within  a  distance  of  100  yards.  The  evidence 
of  all  the  witnesses  shows  beyond  (juestion 
that  the  train  which  killed  the  plaintiff's  son 
consisted  of  a  locomotive  and  six  cars,  and, 
at  the  time  of  the  catastrophe,  was  running 
down  grade  at  about  that  rate.  Willineham, 
as  has  been- seen,  was  not  introduced  as  a 
witness  on  the  trial,  but  his  testimony,  as 
taken  down  on  a  former  trial,  was  read  to  the 
jury.  If  his  evidence  does  not  relate  to  a 
tram  of  this  kind,  running  down  grade  at  the 
rate  specified,  it  is  inapplicable ;  ii  it  does,  it 
amounts  to  no  more  tlian  the  expression  of  an 
opinion  on  his  part  that  such  a  train  could, 
under  these  circumstances,  be  stopped  within 
a  distance  of  100  yards.  We  do  not  think 
his  mere  opinion  sufficient  to  overthrow  the 
positive,  and  otherwise  uncontradicted,  evi- 
dence of  the  engineer  and  fireman,  who  were 
upon  the  identical  train  in  questioii,  that  all 
was  done  which  could  possibly  be  done  to 
stop  the  train,  and  that  nevertheless  it  was 
not  stopped  within  a  distance  of  over  400 
yards.  Besides,  the  testimony  of  these  two 
witnesses  is  entirely  consistent  with  common 
knowledge  and  every-day  experience,  and 
was  strongly  corroborated  by  other  witnesses, 
who  were  experts  in  such  matters,  and  who 
testified  positively  that  under  the  circum- 
stances such  a  train  could  not  have  been 
stopped  in  time  to  avoid  the  catastrophe.  It 
also  appeared  that  the  engineer  and  fireman 
manifested  the  greatest  concern  for  the  safety 
of  the  man  and  the  boy  on  the  trestle,  and 
there  is  nothing  in  the  entire  record  to  indi- 
cate the  slightest  disposition  to  wantonly  kill 
these  unfortunate  persons.  Under  these  cir- 
cumstances, no  jury  would  be  authorized  to 
accept  as  correct  the  unsupported,  and  ap- 
parently unreasonable,  opinion  of  a  single 
witness  as  to  the  distance  within  which  the 
train  could  have  been  stopped,  and  utterly 
ignore  the  overwhelming  testimony  to  the 
contrary. 

Judgment  reterutL 
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1*  A  fltatote  declaring  that  a  promlik 
morj  mote  shall  be  nefl^tlable  as  an  in- 
land biU  of  exchange,  when  expressed  to  be  for 
▼alue  received,  does  not  prevent  a  check  from 
being  negotiabJe  without  those  words. 

%m  A  bank  check  is  a  nefl^tiable  Instrn- 
menty  although  it  does  not  redte  any  consider- 
ation. 

8*  A  bona  llde  purchaser  of  a  check  re- 
ceived in  the  regular  course  of  busi- 
ness from  one  who  fraudulently  obtained  and 
indorsed  it  in  an  assumed  name  can  recover 
thereon  against  tiie  maker,  where  the  bank  has 
refused  payment  under  directions  of  the  maker 
after  he  discovered  the  fraud. 

4«  The  custom  ofa  bank  to  require  iden- 
tification of  one  who  presents  a  check  which 
is  relied  upon  by  depositor  in  giving  a  check  to 
one  not  personally  known  to  him,  and  who  in 
fact  is  dealing  fraudulently  under  an  assumed 


name,  constitutes  no  defense  in  favor  of  the 
maker  against  a  bona  fide  holder  of  the  check* 
where  payment  is  stopped  by  the  makers  dirMV 
tiona. 


C 


(July  9, 180L) 

1A8E  transferred  from  the  St.  Loals 
Court  of  Appeals  after  affirmaDce  of  & 
ludgment  of  the  St.  Louis  Circuit  Court  in 
favor  of  defendant  in  an  action  brought  to  re- 
cover the  amount  of  a  check  drawn  by  the  de- 
fendant which  was  alleged  to  have  been  taken 
by  plaintiff  from  the  payee  for  value  and  in 
the  due  course  of  business.    ReveraecL 

The  facts  are  stated  in  the  opinion. 

Messr$,  William  C.  Jones  and  4.  G» 
JoneSffor  appellant: 

Like  bills  and  notes,  checks  are  negotiable 
instruments,  and  are  transferred  by  indorse- 
ment and  delivery. 

Tiedeman,  Com.  Paper,  §  440. 

A  check  drawn  on  a  bank  is  a  bill  of  ez> 
change  payable  on  demand. 

Edwards,  Bills.  &  Notes,  p.  896. 

A  check  on  a  banker,  is,  in  legal  effect,  an 


Nora.— JTe^otiaZHJity  of  eftedk 
L  DtjMfliofM. 
TL  Dateofehuik, 
ni.  Notice. 
TV,  Payee, 

a.  Ftctitfous. 

b.  Bearer. 

c  Indorsement* 
V.  Proof. 
YI.  Lott  or  stolen  ekedht, 
YII.  Statutes, 
vni.  Payable  in  money, 
IX.  Possession. 

L  DefinUiona, 

As  the  negotiability  of  a  oheck  affeots  the  title, 
the  rights  of  the.  holder,  the  consideration  and  the 
evidence  necessary  to  recover,  some  definitions  are 
flriven.  While  the  similarity  between  a  check  and 
a  blli  of  exchange  is  great,  yet  there  are  some  ele- 
ments in  which  they  differ,  but  it  is  not  necessary 
at  this  time  to  note  the  differences. 

A  check  is  a  negotiable  instrument.  Cecil  Bank 
V.  Heald,  25  Md.  662;  Keene  v.  JSeard,  8  O.  B.  N.  8. 
880, 29  L.  J.  0.  P.  287, 6  Jur.  N.  S.  1248, 2  L.  T.  N.  S. 
240, 8  Week.  Rep.  469. 

And  in  Barker  v.  Anderson.  21  Wend.  872;  Ohap- 
man  v.White,  6  N.  Y.  417, 57  Am.  Dec.  464,  and  Olenn 
V.  Noble,  1  Biackf .  104,— it  was  said  that  a  oheck  is  a 
bill  of  exchange. 

A  check  is  in  form  and  effeot  a  bill  of  exchange. 
Murray  v.  Judab,  6  Cow.  484. 

And  posM«ee  all  the  requisites  of  a  bill  of  ex- 
change. Cruger  v.  Armstrong,  3  Johns.  Cas.  fi,  2 
Am.  Dec  126. 

And  has  the  characteristics  of  an  inland  bill  of 
exchange.    Merchants  Bank  v.  Spicer,  6  Wend.  448. 

And  resembles  a  bill  of  exchange.  Morrison  v. 
Bailey,  5  Ohio  St.  18, 64  Am.  Dea  682;  Be  Brown«  2 
Story,  a  C.  602. 

In  Taylor  v.  Newman,  77  Mo.  257,  where  an  order 
on  a  building  committee  omitted  the  words  "Value 
received'*  as  required  by  the  Missouri  statutes  in 
regard  to  notes,  it  was  held  that  such  order  was 
not  a  note,  nor  a  check,  but  resembled  a  bill  of  ex- 
change, and  the  omission  of  these  words  did  not 
affect  this  instrument,  but  that  it  imported  a  oon- 
slderatfon.  This  is  a  construction  of  the  statute 
S6  L.  a  A. 

Soe  also  32  L.  H.  A.  712. 


similar  to  that  held  in  Fam ouB  Shob  &  Cix>THnro- 
Co.  V.  CB088WHI3B,  but  the  case  is  nut  dted  ther^ 
in. 

But  In  Lowensteln  v.  Knopf,  2  Mo.  App.  160,  in  a 
suit  upon  a  certificate  of  deposit  it  was  said  that 
no  other  instrument  except  a  bill  of  exchange  not 
having  the  words  ^^Value  received"  can  he  negotW 
able  In  Missouri  under  the  statutes  of  that  state. 

And  in  Simmons  Hardware  Co.  v.  Bank  of  Green- 
wood (8.  C.)  April  2, 1894,  it  was  said  that  there  ia 
a  radical  difference  between  a  check  and  a  bill  of 
exchanire. 

If  this  writing:— "Oapt.  Ring  — Please  to  pay 
Messrs.  Elting  A;  Shook  One  Hundred  Dollars  aiiA 
oblige,  8.  J.  B.  — ,  June  8, 1822."— is  to  be  oonaid- 
ered  as  a  check  it  is  not  negotiable  on  Its  face,  and 
as  between  drawer  and  payee  the  consideration  it 
open  to  inquiry.    EI  ting  v.  Brinkerhoff,  2  Hall,  4SiL 

The  crossing  of  a  check  under  the  English  prac- 
tice does  not  restrict  its  negotiability  but  is  done 
to  secure  the  pajrment  to  a  bona  fide  holder.  Bel> 
lamy  v.  Majoribanks,  8  Eng.  L.  &  Eq.  6UL 

II.  Date  of  cheek. 

A  bona  fide  holder  for  value  acquiring  a  oheok 
within  a  reasonable  time  after  its  date  and  without 
notice,  may  recover  of  the  drawer.  HlmmelmanD 
V.  Hotaling,  40  Cal.  Ill,  6  Am.  Rep.  600;  First  Nat. 
Bank  of  Rochester  v.  Harris,  108  Mass.  514. 

And  the  same  was  held  where  a  check  was  pu^ 
chased  two  days  after  date.  Davis  v.  Dayton,  6^ 
N.Y.8.  R.601. 

And  the  same  was  held  where  purchased  ten  daja 
after  date.   Ames  v.  Merriam,  96  Mass.  294. 

And  this  was  also  held  where  a  check  was  par* 
chased  in  the  house  of  the  maker  from  his  mistress* 
although  seventeen  days  after  date.  Hayes  v. 
Robertson,  15  Vict  L.  Rep.  480. 

And  a  bona  fide  holder  for  value  of  a  post<-dated 
oheck  is  not  affected  by  notice  of  equities  arising 
from  such  date.  Ourrie  v.  Misa,  L.  B:  10  Exch.  lA, 
44  L.  J.  Exch.  94,  28  Week.  Rep.  460;  Royal  Bank  of 
Scotland  v.  Tottenham  [18941  2  Q.  B.  715;  Jacks  v. 
Darrin,  3  E.  D.  Smith.  657;  BiU  v.  Stewart.  166  Maas^ 
608:  Walker  v.  Gelsse,  4  Whart.  252, 36  Am.  Dec  60t 
Frazier  v.  Trow^s  Printing  &  Bookbinding  Co.  9t 
Hun,  281, 90  N.  Y.  878;  Bums  v.  Kahn,  47  Mo.  Appw 
216i 
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inland  bill  of  exchange  drawn  on  a  banker, 
payable  to  bearer  on  demand. 

Bylea.  Bills,  p.  84. 

A  check,  like  a  bill  or  note,  in  order  to  be 
negotiable,  most  be  payable  absolutelv,  and 
at  all  eTents,  to  a  certain  person  or  order,  or 
bearer,  in  money. 

2  Dan.  Neg.  Inst.  §  1651. 

If  a  check  DC  lost  or  stolen  before  being 
issued  the  thief  or  finder  cannot  enforce  it,  but 
neyertheless  if  presented  at  the  bank  and  pay^- 
able  to  bearer,  the  bank  would  be  protected  in 
paying  it,  and  a  bona  fide  holder  without  notice 
that  it  had  eyer  been  issued,  would  be  pro- 
tected to  the  full  extent  as  would  the  holder 
of  any  negotiable  instrument. 

2  Dan.  Keg.  Inst.  1582, 1662. 

If  a  check  be  stolen,  or,  if  after  being  lost 
by  the  drawer  it  Is  found  by  some  other  per- 
son, it  is  not,  in  the  bands  of  the  thief  or 
finder,  ''issued**  as  against  the  drawer.  But  so 
far  as  concerns  the  bank  it  would  be  consid- 
ered as  issued,  and  the  bank  would  be  pro- 
tected in  paying  it,  proyided  it  did  so  bona  fide 
and  without  knowledge  of  precedent  circum- 
Btancea. 

In  short,  checks  are  commercial  paper,  and 
are  generally  affected  by  the  rules  which  af- 
fect commercial  paper. 

And  a  drawer  deliverioR  a  obeok  long  after  date 
la  estopped  from  making  a  defense  against  tbe 
Bame  in  the  bands  of  a  bona  fide  holder  for  value 
without  notice.  Boehm  y.  Sterling,  7  T.  R.  428, 2 
Bsp.  575:  Cowing  y.  Altman.  71  N.  Y.  435,  27  Am. 
Rep.  70  (reverstDg  1  Thomp.  fr  C.  494)  79  N.  Y.  107. 

In  lieater  y.  Given,  8  Busb,  857,  it  was  said  that  a 
bolder  of  a  check  taken  some  days  after  its  date 
takes  it  free  from  equltiefl,  but  that  was  not  the 
question  involved  in  that  case. 

But  it  has  been  held  that  where  a  check  was 
purchased  which  was  very  stale  the  purchaser 
took  it  subject  to  all  equities  between  the  original 
parties.  First  Nat.  Bank  of  Newton  y.  Needham, 
20  Iowa,  249;  Lancaster  Bank  y.  Woodward,  18  Pa. 
857,  SI  Am.  Bee.  618. 

And  in  Botbschild  y.Comey,  9  Bam.  &  C.  888,  and 
liondon  A  County  Bkg.  Oo.  v.  Groome,  L.  R.  8  Q. 
B.  Diy.  288,  51 L.  J.Q.  R  224,  46  L.T.N.  S.0O,  80  Week. 
Kep.  382,  46  J.  P.  614,  it  was  held  that  it  is  a  question 
for  the  Jury  if  the  circumstances  are  such  as  to 
haye  excited  suspicion  where  a  check  was  several 
days  over-due  when  negotiated. 

In  Serrell  v.  Derbyshire,  S.  ft  W.  Junction  R.  CJo., 
9  C.  B.  811,  tbe  question  whether  a  purchaser  tak« 
ing  a  check  pome  days  after  it  is  over-due  is  sutv 
Ject  to  equities  is  not  decided  as  it  is  found  not  to 
be  the  check  of  the  company  sued. 

A  party  paying  no  consideration  for  a  check 
twenty  days  after  date  which  should  have  been 
delivered  up  for  cancellation,  on  rescission  of  con- 
tract, cannot  recover  thereon.  Hutohins  v.  Da 
Costa  (Wis.)  Ck)t.  2,  1894. 

And  a  party  paying  nuthiog  for  a  check  is  not  a 
bona  fide  purchaser  for  value,  so  as  to  cut  off 
equities.    Steyens  y.  Com  Bxch.  Rank,  3  Hun,  147. 

See  also  Conroy  v.  Warren,  in/ro,  and  Cruger  v. 
Armstrong,  KUpro,  as  to  *^Time," 

in.  libelee. 

Although  a  party  may  claim  to  be  a  bona  fide 
holder  for  value,  if  be  has  notice  of  any  outstand- 
ing equities  against  the  party  from  whom  he  re- 
ceives the  check,  in  favor  of  the  maker,  or  takes 
the  check  under  suspicious  circumstances,  or  if  the 
paper  is   out  of  the  ordinary  form  or  contains 

26  L.  B.  A. 


Morse,  Banks  A  Banking,  255. 

The  instrument  sued  on  is  a  bill  of  exchange^ 
and  is  of  that  negotiable  character,  though  on 
its  face  it  does  not  express  to  be  for  value  re- 
ceiyed,  that  vests  in  the  bona  fide  holder 
thereof,  for  yalue.  the  right  of  recovery  from 
its  makers,  irrespectiyeof  any  equitable  rights 
between  them  and  the  payee  therein,  notwith- 
standing the  fact  that  it  may  have  been  ob> 
tained  by  fraud,  and  without  consideration  by 
the  payee,  and  the  rules  of  law  applicable  in 
cases  of  action  on  bills  of  exchange  and  prom- 
issory notes,  negotiable  under  the  statute,  are 
the  rules  by  which  the  court  should  be  goy- 
erned  in  determining  the  rights  of  appellant  in 
this  cause. 

LowenaUin  y.  Kn&pf,  2  Mo.  App.  159; 
Iwry  y.  Bank  of  State  of  Missouri,  86  Mo. 
475.  88  Am.  Dec.  150;  Robertson  v.  Cole 
man,  141  Mass.  281,  53  Am.  Rep.  471;  Little 
y.  Phoenix  Bank,  2  ffill,  425;  Step/tens  y.  Jic 
Neill,  26  Barb.  656;  Fulweiler  y.  Hughea,  17 
Pa.  440;  Fuller  y.  Hutchinga,  10  Cal.  523; 
Merehants  Exch,  Nat,  Bank  y.  New  Br  ana- 
wick  Sav.  Inat.dS  N.  J.  L.  170;  Bumay, 
Kahn,  47  Mo.  App.  215. 

Appellant  is  a  bona  fide  holder. 

Tbe  check  itself  imports  value  and  th& 
stipulation  shows  that  it  was  given  for  a  valu- 

any  Inherent  evidence  of  weakness  on  tbe  face  of 
the  paper,  the  holder  will  take  the  same  subject  to 
such  equities;  as  where  an  attorney  of  the  partiea 
knew  all  about  their  business  relations  and  troubles 
he  will  be  presumed  to  have  acquired  a  check  from 
one  party  with  knowledge  of  the  equities  of  the 
other.  0«orge  A.  Weiss  Malting  &  Elevator  Oo.  v. 
Stern,  87  111.  App.  685. 

So  an  indorsee  of  a  dishonored  check,with  knowl- 
edge of  that  fact,  takes  it  subject  to  every  defense- 
that  could  be  made  against  h^  Indorser.  Ander* 
son  y.  Busteed,  5  Buer,  485. 

And  the  giving  credit  of  a  check  on  the  books  of 
a  bank  which  credit  might  be  canceled  at  any  time 
does  not  make  the  bank  a  bona  fide  holder  for 
value.  Thompson  V.  Sioux  F^^ls  Nat.  Bank,  150  (J> 
S.  281,  87  L.  ed.  1068. 

And  a  bolder  of  a  check  haying  notice  of  fraud 
before  purchase  Is  not  a  bona  fide  purchaser  for 
value  although  he  may  have  paid  full  value.  Mer- 
chants Nat.  Bank  of  Binghamton,  N.Y.  v.  Tracy» 
77  Hun.  448. 

But  the  rights  of  a  holder  of  a  check,  for  which 
he  has  paid  value,  cannot  be  impaired  or  affected 
by  a  secret  equity  of  which  he  has  no  knowledge 
or  suspicion  or  constructive  notice.  Harbeck  v. 
Craft,  4  Duer,  122. 

In  Franklin  Bank  v.  Freen^an,  16  Pick.  685,  it 
was  held  that  the  word  '^memorandums*  upon  a 
check  is  an  express  waiver  on  the  part  of  the  maker 
of  the  check  of  any  objection  against  the  claim  of 
a  bona  tide  holder  that  it  had  not  been  presented 
for  payment,  or  if  presented  and  not  paid,  that  he 
had  no  notice  of  the  non-payment  by  the  bank 
therein  named. 

And  in  Dykers  v.  Leather  Mfrs.  Bank,  11  Paige, 
61JS.  6L.  ed.  252.  it  was  held  that  the  word  ''mem.'* 
amounted  to  nothing,  even  though  the  custom  of 
Wall  street  was  that  such  checks  were  not  to  be 
presented  immediately. 

So  in  United  States  v.  Isham,  84  TJ.  S.  17  Wall, 
506,  21  L.  ed.  781.  the  court  in  disouaslng  the  effect 
of  the  word  **mem.**  on  a  check  as  to  the  stamp 
duty,  said  it  must  pay  the  stamp  duty  of  a  draft  or 
order  and  not  that  of  a  promissory  note.  *'It  i» 
not  permissible  to  the  courts,  nor  is  It  required  oi 
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Able  coDsideration  to  Wflke  Id  his  assumed 
name,  and  by  him,  for  value,  indorsed  and  de- 
livered to  appellant,  who  took  it  without 
knowledge  of  the  fraud  practiced  by  Wilke 
upon  respondents  or  of  any  defects  in  the  title 
of  said  Wilke  thereto  or  that  payment  of  said 
check  had  been  stopped  by  respondents. 

Burrill  v.  Parsons,  71  Me.  282;  Story,  Prom. 
Notes,  §  191;  Brus/i  v.  Seribner,  11  Conn.  392; 
29  Am.  Dec.  803;  Johnson  v.  Way,  27  Ohio  St. 
874;  Brown  v.  Spofford,  95  U.  8.  474,  24  L. 
ed.  508;  Goodman  v.  Simonds,  61  U.  8.  20 
How.  843,  15  L.  ed.  934;  Mayes  v.  Bobinson, 
98  Mo.  114. 

Messrs.  C.  P.  Johnaon  and  J.  D.  John- 
■on,  for  respondents: 

The  check  in  controversy  is  not  a  negotiable 
instrument,  in  the  sense  that  the  makers  could 
not  countermand  its  payment  after  it  had 
passed  into  the  hands  of  the  appellant,  al- 
though the  appellant  paid  value  therefor. 

1  Mo.  Rev.  Stat.  18b9,  §  733.  p.  255,  § 
2091,  p.  648;  Mo.  Rev.  Stat.  1835.  p.  104;  2 
Dan.  Neff.  Inst.  4th  ed.  §  1567,  p.  5978;  Story, 
Prom.  Notes,  7th  ed.  §  489,  p.  671,  and  cases 
cited;  Tiedeman,  Com.  Paper,  §  430;  1  Ed- 
wards, Bills  &  Notes,  3d  ed.  §  649,  p.  396; 
Morse,  Banks  &  Banking,  §  380,  pp.  622,  628, 
624;  8  N.  T.  Rev.  Stat  p.  2242;  2  Cal.  Code 


1885,  p.  582;  Merchants  IHai,  Bank  cf  Boston  r. 
State  Nat.  Bank  of  Boston,  77  U.  8.  10  Wall 
604,  19  L.  ed.  1008;  Bull  v.  First  Nat.  Bank 
of  Kasson,  123  U.  S.  110,  81  L.  ed.  100;  Austin 
V.  Blue,  6  Mo.  265;  Sk  Johns  v.  Homans,  8 
Mo.  383;  Morrison  v.  McCartney,  80  Mo.  189; 
Chouteau  v.  Bowse,  56  Mo.  67;  Bailey  v.  Smoek, 
61  Mo.  213;  Taylor  v.  Newman,  77  Mo.  263; 
Dickinson  v.  Coates,  79  Mo.  250,  49  Am.  Rep. 
23H;  Aiders  v.  Commercial  Bank,  85  Mo.  176, 
55  Am.  Rep.  355;  Lowenstein  v.  Knopf,  2  Mo. 
App.  159;  Bank  of  8t.  Louis  v.  German 
Bank,  8  Mo.  App.  862;  International  Bank 
of  8t.  Charles  v.  Hunt,  25  Mo.  App.  170; 
Bank  of  Springiield  v.  First  Nat.  Bank  of 
Sfpringfield,  80  Mo.  App.  275;  Graham  v, 
Morstadt,  40  Mo.  App.  888;  Famous  Shoe  d 
Clothing  Co.  v.  Crosswhite,  51  Mo.  App.  55. 

The  appellant  having  accepted  the  check 
from  Wilke,  the  holder,  without  knowing  him, 
or  requiring  him  to  identify  himself  as  the 
payee,  cannot  under  the  custom  in  evidence. 
and  the  other  facts  admitted  by  the  agreed 
statement,  hold  the  makers  for  the  amount  it 
paid  the  man,  Wilke,  therefor. 

Martin  v.  Rail,  26  Mo.  887;  Walsh  v.  Mis- 
sissippi VaUey  Transp.  Co.  52  Mo.  484;  Mar- 
tindaU  v.  Kansas  City,  8t.  J.  db  C.  B.  R.  Co. 
60   Mo.   509;  Scudder  v.  Ames,  89  Mo.  508; 


Individuals  who  use  the  instrument  in  their  busi- 
ness, to  inquire  beyond  the  faoe  of  the  paper.** 

But  io  Skiliman  v.  Titus,  82  N.  J.  L.  98,  it  was 
held  that  the  word  ^^em."  on  the  face  of  a 
cheok  was  suflScient  to  put  the  purchaser  on  notice. 
In  this  case  the  check  was  two  and  a  half  years  old 
when  purchased. 

As  to  the  effect  of  signature  *  Trustee**  It  was 
held  that  it  did  not  put  the  holder  on  notice  that 
the  maker  did  not  hold  the  money  in  his  own  right, 
or  that  the  trustee  was  limited  solely  to  **legal  in- 
vestments.^*   Isham*  V.  Post^  8  Misc.  184. 

The  holder  of  a  check  received  by  him  in  good 
faith  for  value  without  notice  may  recover  there- 
on against  the  maker,  although  the  Indorser  and 
the  payee  had  stolen  the  goods  for  which  the  check 
was  issued.  Bobert^n  v.  CoJeman,  141  Mass.  231, 
66  Am.  Rep.  471.  This  was  similar  to  the  case  of 
Famous  Shoe  &  CixyrHuro  Co.  v.  Crosswhite. 

And  a  bona  fide  holder  of  a  check  purchasing  it 
for  value  from  a  donee,  who  received  it  from  one 
partner.who  indorsed  it  in  the  firm  name,  is  not  re- 
quired to  take  notice  that  the  doner  was  insolvent. 
Fulweiler  v.  Hughes,  17  Pa.  440. 

A  bank  cannot  set  off  against  the  holder  of  a  cer- 
tified check  nis  Indebtedness  to  the  bank.  Brown 
▼.Leckie,43Ill.  501. 

rv.  Paves. 

a.  Fictitious, 

A  check  payable  to  a  fictitious  payee  will  not  be 
treated  as  payable  to  bearer,  unless  it  was  put  in 
circulation  by  the  maker  with  the  knowledge  that 
the  name  of  the  party  was  fictitious.  Merchants 
Loan  &  T.  Co.  v.  Bank  of  The  Metropolis,  7  Daly, 
187;  Sblpman  v.  Bank  of  the  State  of  New  York,  12 
L.  R.  A.  791, 126  N.  Y.  818;  Armstrong  v.  Pomeroy 
Kat.  Bank,  6  L.  R.  A.  625,  46  Ohio  St.  612. 

Butwhere  a  bank  cashier  authorized  to  draw  a 
check  on  another  bank  payable  to  a  name  similar 
to  that  of  a  customer,  indorses  the  check  in  that 
name  and  delivers  it  to  a  third  party  who  indorses 
and  collects  it,  it  will  be  held  that  the  drawer  bank 
Issued  it  with  knowledge.  Phillips  v.  Mercantile 
Nat  Bank,  140  N.  Y.  566,  affirming  67  Hun,  878. 

And  an  Indorsement  of  a  check  by  the  party  to 
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whom  it  was  issued,  and  by  whom  the  drawer  in- 
tended that  the  money  should  be  received  passed 
a  valid  title  although  such  an  indorser  used  an  as- 
sumed name.  Meridian  Nat.  Bank  of  Indianapolis 
V.  First  Nat.  Bank  of  Shelby  viUe,  7  Ind.  App.  328; 
Robertson  v.  Coleman,  141  Mass.  231,56  Am.  Bep. 
47L 

b.  Bearer, 

A  check  payable  to  bearer  is  negotiable  and  a 
bona  fide  holder  for  value  may  recover.  Bills  v. 
Wheeler,  8  Pick.  18. 

And  the  same  was  held  where  a  cheok  was  paya- 
ble to  a  certain  named  person,  or  bearer.  Ex- 
change Bank  of  Canada  v.  Quebec  Bank,  Mont.  L. 
Bep.  6  Super.  Ct.  10. 

And  a  check  payable  to  bearer  was  held  nego- 
tiable even  although  not  presented  until  eight 
months  after  date  where  the  drawer  was  not  pre- 
judiced. Conroy  v.  Warren,  8  Johns.  Gas.  259,  2 
Am.  Dec.  156. 

And  the  holder  of  a  check  payable  to  bearer  is 
deemed  the  rightful  owner,  but  four  years'  delay  in 
this  case  released  the  holder.  Cruger  v.  Armatronff, 
8  Johns.  Cas.  5, 2  Am.  Deo.  126. 

And  a  check  payable  to  **ca8h  or  bearer"  is  nego- 
tiable.   Stewart  v.  Smith,  17  Ohio  St.  82. 

And  a  check  payable  to  ^'bills  payable  or  order** 
is  negotiable  the  same  as  though  payable  to  bearer. 
Mechanic's  Bank  of  New  York  v.  Scraiton,  8  Abl». 
App.  Dec.  260, 8  Keyes,  865. 

And  the  same  was  held  where  a  check  was  pay- 
able to  the  order  of  **bills  payable"  and  to  the  order 
of  '165&**    WiUeU  V.  Phosniz  Bank,  2  Duer,  12L 

a  Indorsement. 

Where  a  check  is  payable  to  order  and  transfer- 
red by  the  payee  without  indorsement  the  holder 
acquires  only  such  rights  as  he  would  have  under 
non-negotiable  paper.  Freund  v.  Importers  A 
Traders  Nat.  Bank,  78  N.  Y.  852;  atiaens  Nat. 
Bank  of  Davenport,  Iowa  v.  Importers  &  Traders 
Bank,  44  Hun,  886, 119  N.  Y.  196;  (losheo  Nat.  Bank 
V.  Bingham,  7Ii.  B.  A.  585, 118  N.  Y.849. 

If  a  check  is  payable  to  order,  a  bank  la  anthor- 
laed  to  pay  It  to  any  holder  who  oomei  In 
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Benner  v.  Bank  qf  Columbia^  22  U.  8.  9 
Wbeat  682.  6  L.  ed.  166;  MilU  v.  Bank  of 
United  States,  24  U.  8.  11  Wheat.  438,  6  L. 
cd.  514;  Mlis  v.  Ohio  Life  Ins.  d:  T,  Co.  ^ 
Ohio  St.  628,  64  Am.  Dec.  610;  Park  v.  Vier- 
novD,  16  Mo.  App.  385;  Broom,  Legal  Maxims, 
712-720;  1  Greenl.  Ev.  §§  292.  294;  2  Greenl. 
Ev.  §§  248,  251;  Moody  v.  Mack,  43  Mo.  212. 

Actual  notice  of  the  fraudulent  acquiring  of 
the  check  by  appellant's  assignor  will  be  at- 
tributed to  appellant. 

Bigelow,  Fraud,  p.  297:  Kerr,  Fraud  & 
Mistake,  p.  236;  Eiiehen  v.  St.  Louis,  K.  C,  dk 
N.  R.  Co.  69  Mo.  265;  Leautt  v.  La  F<yree,  71 
Mo.  856;  Boan  y.  Winn,  98  Mo.  503. 


CK  J.,  delivered  the  opinion  of 
the  court : 
The  plaintijff  is  a  corporation  engaged, In 


a  mercantile  business  in  the  city  of  St^ 
Louis,  and  the  defendants  are  partners  en- 
gaged in  buying  and  selling  horses  and 
mules  under  the  firm  name  of  Cross  white, 
Patton  &  Rubey.  This  suit  is  based  upon 
the  following  check :  "  St.  Louis,  Oct. 27, 1890. 
Pay  Herman  Hickle  or  order  one  hundred  and 
forty-nine  and  no  100  dollars.  To  Mul- 
lanphy  Savings  Bank,  St.  Louis,  Mo.  Cross- 
white,  Patton  &  Rubey.  [Indorsed]  Her- 
mann Huickel.*'  The  above  spelling  of  the 
payee  and  indorser  is  taken  from  the  check 
as  we  find  it  in  the  transcript,  but  hereafter 
we  follow  the  statement  of  agreed  facts  in 
that  respect.  According  to  the' agreed  facts, 
one  Herman  Wilke  appeared  at  the  defend- 
ants' place  of  business  on  the  day  of  the  date 
of  the  check,  and  represented  his  name  to  be 
Herman  Hickle,  and  that  he  was  the  owner 


eloo  by  a  firenuine  IndorBemeat.    Bodge  v.  National 

Bzcb.  Bank  of  €k>luinbu8,  20  Ohio  St.  231, 5  Am. 

Bep.648. 

V.  Proof. 

A  check  payable  on  demand,  given  to  a  third 
party  In  consideration  of  a  promise  to  be  per- 
formed In  future,  may  be  coUected  by  such  bolder 
without  proof  that  be  paid  value,  and  without  bis 
flbowing  performance.  Purchase  v.  Mattison,  6 
Daer,  587. 

The  bolder  of  acbeckneed  not  prove  that  be 
fwid  a  consideration  for  it  unless  be  obtained  It 
under  circumBtances  that  should  bave  put  bim  on 
inquiry,  and  such  paper  dtands  on  the  same  foot- 
ing as  specialties.    Foster  v.  Paulk,  41  Me.  428. 

But  if  It  is  admitted  that  a  check  was  invalid  in 
the  hands  of  a  payee,  the  holder  must  then  prove 
that  he  or  his  Indorser  was  a  bona  fide  holder  for 
value.  Thompson  v.  Sioux  Falls  Nat.  Bank,  160  U. 
8.281,a7L.ed.l063. 

See  also  subheads  ^NoHct^'*'*  nipro,  and  ^Posum-' 
•toll,*'  infra, 

VI.  host  or  stolen  checks, 

w^here  a  check  was  lost  and  five  days  after  date 
was  cashed  by  a  shop-keeper  who  wrote  the  cus- 
tomer's, name  for  heron  the  check  and  collected 
Che  same,  such  shop-keeper  was  liable  if  the  cir- 
cumstances under  which  he  took  the  check  should 
tiave  excited  the  suspicion  of  a  prudent  man. 
Down  V.  Hailing,  4  Bam.  &  a  880, 6  Dowl.  &  R.  44S, 
2  Oar.  &  P.  IL 

Aud  on  the  proof  of  the  loss  of  a  negotiable 
check,  the  bolder  claiming  the  same  must  show 
Affirmatively  that  he  took  It  in  the  usual  course  of 
business  for  value.  Kuhns  v.  (Gettysburg  Nat. 
Bank,  68  Pa.  445. 

The  plaintiff  in  a  suit  on  a  stolen  certifled  check 
Is  entitled  to  have  the  question  submitted  to  the 
Jury  to  show  that  she  is  a  bona  fide  holder  for 
value,  and  the  question  of  equities  between  prior 
parties  cannot  intervene  agidnsta  bona  fide  holder 
for  value.  Nolan  v.  Bank  of  New  York  Nat.  Bkg. 
Asso.  67  Barb.  24. 

Where  an  order  on  a  bank  was,  **Pay  to  Ship  For- 
tune or  order,*'  and  the  owner  lost  it,  and  it  came 
in  course  of  trade  to  the  hands  of  a  bona  fide  holder 
who  paid  full  value  for  it,  the  check  was  held  to 
be  a  negotiable  instrument  and  tha^  he  had  a  good 
title  to  it,  and  could  maintain  an  action  against  the 
drawer.    Grant  v.  Vaughan,  8  Burr.  1516. 

VTI.  StaltUes. 
Under  Ohio  Rev.  Stat.,  4260,  providing  that  con- 
tracts for  money  lost  or  won  on  any  game  shall  be 
void,  the  indorsee  of  a  check  given  for  mooey 
lost  at  cards  cannot  recover  against  the  drawer, 
althouirh  he  may  be  a  bona  fide  holder  for  value 
d6  L.  R  A. 


without  notice.  I^gonda  Nat.  Bank  v.  Portner,  46 
Ohio  St.  831. 

And  in  Fuller  v.  Hutchings,  10  CaL  523.  70  Am. 
Dec.  746.  it  was  held  that,  under  California  Act  of 
1865,  providing  that  paper  given  for  money  lust  at 
gaming  shall  be  void  in  the  bauds  of  a  bona  fide 
holder,  a  check  for  money  lost  at  faro  is  void  in  the 
hands  of  a  party  taking  it  after  it  had  been  pre- 
sented for  payment  and  dishonored,  and  if  it  had 
t>een  taken  before  dishonored  the  holder  would 
have  to  show  that  he  took  it  for  value  without 
notice  where  the  illegal  consideration  was  ad  mitted. 

Where  the  consideration  of  a  check  was  a  bet  as  to 
whether  an  execution  would  be  collected,  and  the 
Ck>lorado  statutes  where  such  check  was  given, 
provided  that  a  check  for  money  won  by  gaming 
was  void,  it  was  held  that  this  consideration  was 
not''gaming"and  wasnot  void  in  the  hands  of  a 
bona  fide  holder  for  value.  Boughnerv.  Meyer,  5 
Colo.  71, 40  Am.  Bep.  130. 

And  Mass.  Qen,  Stat.,  chap.  68, 6 10,  providing  for 
defenses  arising  before  notice  of  transfer  of 
*'note8"  does  not  apply  to  checks.  First  Nat.  Bank 
of  Rochester  v.  Harris,  108  Mass.  514.  See  also,  as  to 
statutes,  Taylor  v.  Newman,  77  Mo.  257;  Lowenstein 
V.  Knopf,  2  Mo.  App.  150. 

VUL  Payable  in  money, 

A  check  payable  in  ^'current  f  unds^'  is  negotiable. 
Bull  V.  First  Nat.  Bank  of  Kasson,  123  U.  S.  110, 31 
L.  ed.97. 

But  a  check  payable  in  ^'confederate  currency** 
Is  not  negotiable.  Bank  of  Mobile  v.  Brown.  4t 
Ahi.  108. 

And  a  check  made  in  New  York  on  a  bank  in 
Mississippi  payable  in  '^current  bank  notes'*  is  not 
negotiable  there  being  a  difference  of  ten  to  thirty 
per  cent  between  current  banknotes  and  specie. 
LitUe  V.  Phenix  Bank,  2  Hill,  425. 

IX.  Possession. 

The  possession  of  a  check  after  indorsement  Jt 
presumptive  evidence  of  ownership.  Stephens  v. 
McNeill,  26  Barb.  666;  Murray  v.  Judah,  6  Cow.  484. 

But  the  drawer  of  a  check  payable  to  bearer 
may  show  when  sued  that  the  owner  of  a  check 
was  deprived  of  the  possession  of  the  same  without 
any  consideration,  and  the  holder  must  then  show 
that  he  is  a  bone  fide  holder  for  valua  Merchants 
Bzch.  Nat.  Bank  v.  New  Brunswick  Sa v.  Inst.  88  N. 
J.  L.  170. 

In  this  note  cases  in  regard  to  forged  checks  and 
forged  indorsements,  cases  in  regard  to  checks  be- 
ing assignments  of  funds  in  the  bank  of  deposit,  and 
cases  in  regard  to  certified  checks,  are  not  included. 

As  to  raised  checks,  see  Exchange  Nat.  Bank  of 
Spokane  Falls  v.  Bank  of  Little  Bock,  22  L.  H.  A. 
680,  note,  66  Fed.  Rep,  140.  L  T. 
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of  two  mules,  which  he  then  sold  and  de- 
IWered  to  the  defendants,  and  in  payment 
therefor  they  gave  him  the  check  in  question. 
On  the  same  day  Wilke  went  to  the  plain- 
tiff^s  place  of  business,  and  purchased  mer- 
chandise to  the  amount  of  $74. 16,  and  in  pay- 
ment therefor  indorsed  the  check  under  the 
name  of  Hermann  Huickle,  and  delivered  it 
to  the  plaintiff,  and  the  plaintiff  paid  him 
the  difference,  namely  $74. 85.  The  plaintiff 
received  the  check  from  Wilke  without  mak- 
ing inquiry  of  him  as  to  how  he  obtained  it, 
though  he  was  unknown  to  the  plaintiff's 
agents  who  sold  the  goods,  and  without  his 
being  identified.  On  the  same  day  the  plain- 
tiff presented  the  check  to  the  bank  for  pay- 
ment, but  payment  was  refused  because  of 
directions  given  to  the  bank  by  defendants, 
they  having  learned  that  the  mules  had  been 
stolen  by  Wilke.  Plaintiff  procured  the  ar- 
rest of  Wilke,  and  recovered  back  a  part  of 
the  merchandise  and  money.  If  plaintiff  is 
entitled  to  recover  at  all,  it  is  agreed  that  the 
amount  it  should  recover  is  $61.15.  The 
trial  court  gave  judgment  for  the  defen- 
dants, and  that  judgment  was  affirmed  by  the 
Bt.  Louis  court  of  appeals,  and  the  cause  was 
then  transferred  to  this  court  because  Judge 
Thompson  deemed  the  opinion  opposed  to  /$. 
Johm  V.  Hamarm,  8  Mo.  882,  and  Ifxrry  v. 
Bank  of  StaU  of  Missouri,  86  Mo.  476,  88  Am. 
Dec.  150. 

The  first  question  is  whether  this  check  is 
a  negotiable  instrument.    The  court  of  ap- 

f^eals  held  that  it  was  not,  and  this  is  the 
ine  of  argument :  No  instrument,  except  a 
bill  of  exchange,  is  negotiable,  in  this  state, 
unless  it  appears  on  its  face  to  have  been  is- 
sued for  value  received.  This  check  does 
not  profess  on  its  face  to  have  been  issued 
for  value  received,  nor  is  it  a  bill  of  ex- 
chanjre,  and  hence  it  is  not  negotiable.  The 
cbieferror  in  this  argument  lies  in  the  major 
proposition,  which  has  for  its  authority  Low- 
enstein  v.  Knopf,  2  Mo.  App.  159,  where  the 
conclusion  is  expressed  that  bills  of  exchange 
and  instruments  containing  the  words  **  value 
received"  are  the  only  negotiable  instruments 
which  we  have  in  this  state,  because  the 
statute  declares  no  other  Instruments  negotia- 
ble. The  statute  provides :  **  Every  promis- 
sory note  for  the  payment  of  money  to  the 
payee  therein  named,  or  order  or  bearer,  and 
expressed  to  be  for  value  received,  shall  be 
due  and  payable  as  therein  expressed  and 
shall  have  the  same  effect  and  be  negotiable 
in  like  manner  as  inland  bills  of  excoange." 
Rev.  Stat.  1889.  §  733.  It  is  to  be  remem- 
bered  that  for  a  long  time  Lord  Ilolt  held 
that  promissory  notes  were  iiot  negotiable, 
while  the  merchants  of  Lombard  street  in- 
sisted that  they  were  negotiable.  Parlia- 
ment interfered,  and  overruled  Holt,  by  the 
Act  of  Anne.  This  court,  at  a  very  early 
day,  declined  to  follow  the  ruling  of  Lord 
Holt,  holding  that  promissory  notes  were 
negotiable  by  the  common  law.  Irvin  v. 
Maury,  1  Mo.  194.  The  legislature,  how- 
ever, to  put  the  matter  at  rest  in  this  state, 
enacted  a  statute  which,  after  some  changes, 
comes  down  to  us  in  the  language  alK>ve 
quoted.  Now  the  object — and  whole  object — 
and  purpose  of  this  statute  were  to  make 
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promissory  notes  negotiable.     A  promissoiy 
note  to  be  negotiable,  must,  of  course,  con- 
form in  form  to  the  statute ;  but  the  statute 
leaves   all    other   commercial    instrument* 
where  the  law-merchant  places  them.     If 
negotiable  by  that  law,  they  are  negotiable 
in  this  state.    This  is  too  clear  to  admit  of 
any  doubt.    Are  checks  negotiable  by  the 
law-merchant?    Before  answering  this  ques- 
tion, it  is  well  to  remember  that  some  wnten 
treat  checks  as  bills  of  exchange,  with  some 
peculiarities,  while  other  writers  treat  them 
as  distinct  commercial  instruments,  having 
some  features  in  common  with  bills  of  ex- 
change.    While  the  controversy  is  largelj 
one  of  words  only,  the  latter  method  of  treat- 
ing checks  seems  to  be  the  least  objection- 
able,  because  it  comports  with  commercial 
usage.    It  is  said  by  the  Supreme  Court  of 
the  united  States,  ''Bank  checks  are  not  in- 
land bills  of  exchange,  but  have  many  prop- 
erties of  such  commercial  paper,  ana  manj 
of  the  rules  of  the  law-merchant  are  alllce 
applicable  to  both."    And  the  court  then 
goes  on  to  point  out  many  matters  in  which 
they  are  alike,  and  many  in  which  they  dif- 
fer.    Merchants  Nat,  Bank  of  Boston  v.  StatB 
Nat.  Bank  of  Boston,  77  U.  S.  10  Wall.  004, 
19  L.  ed.  1008.    As  to  the  element  of  ne- 
gotiability, it  is  said:    "Checks  are  com- 
mercial paper,  and  are  generally  alTected  by 
the  rules  which  affect  commercial   paper. 
Thus,  the  holder  of  a  check  payable  to  beuer, 
or  indorsed  in  blank,  is  presumed  to  be  the 
owner,  bona  fide,  and  for  value.     It  is  only 
after  proof  that  the  original   issue  of   the 
check  was  a  fraud,  or  that  it  was  lost  by  the 
drawer  before  issue,  that  such  a  holder  will 
be  required  to  show  his  bona  fides,  to  prove 
that  he  has  given  value  for  the  check,  and 
that  he  came  into  possession  of  it  in  the 
usual  course  of  business.     If,  being  obliged 
to  show  these  facts,  he  does  so  successfully, 
it  then  makes  no  difference  under  what  cfr- 
cumstances  or  fraud  or  loss  the  check  orig- 
inally left  the  drawer* s  hands.     The  holder 
shall  retain  and  shall  recover  upon   it  at 
least  as  much  as  he  has  paid  for  it. "  Morse, 
Banks  <&  Banking,  8d  ed.  §  893.     Another 
writer  says,  ''A  check,  like  a  bill  or  note, 
in  order  to  be  negotiable,  must  be  payable 
absolutely  and  at  all  events,  to  a  certain  per- 
son or  oraer,  or  to  bearer,  in  money ;"  and,. 
'^  whenever  a  check  is  negotiable,  ft  is  un- 
doubtedly subject  to   the  same   principle* 
which  govern  ordinary  bills  of  exchange  in 
respect  to  the  rights  of  the  holder."    2  Dan. 
Neg.  Inst.  4th  ed.  ^^  1^1,  1652.     See  also 
to  the  same  effect,  Tiedeman,  Com.  Paper, 
§440;  Bums  v.    Kahn,  47  Mo.   App.  216; 
jhdtDeiler  v.    Hughes,  17  Pa.  440;   iSiUer  t. 
HutcJiings,  10  Cal.  623,  70  Am.  Dec.    746; 
Merchants   Exch.  Nat.  Bank  v.  New  Bruns- 
wick Sav.  Inst.  38  N.  J.  L.  170 ;  Cecil  Bank 
V.  Heald,  25  Md.  573.     We  find  nothing  in 
any  of  the  cases  in  this  court,  to  which  we 
are  cited,   which  is  in  conflict  with  what 
has  been  said.    They  discuss  other  properties 
and  qualities  of  checks.    The  remarks  made 
in  8t.  Johns  v.  Somans,  8  Mo.  883,  and  in 
Morrison  v.  McOartnapt  80  Mo.  186,  go  far  to 
show  that  the  court  deemed  checks  negotiable 
instruments.     It  is  true  Uie  drawer  of  a  check 
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may  stop  payment,  and  in  doing  bo  he  takes 
upon  himseli  all  the  consequences  of  his  act, 
but  this  has  nothing  to  do  with  the  question 
in  hand.  Although  the  check  in  question 
does  not  contain  the  words  **  value  received,  ** 
it  is  &  negotiable  instrument,  and  the  plain- 
tiff's rights  must  be  governed  accordingly. 
The  plaintiff  was  not,  in  the  first  instance, 
bound  to  account  for  possession  of  the  check. 
But  it  being  shown,  as  it  was,  that  the  check 
was  proctur^  by  the  pajee  by  fraud,  it  then 
doTOiTed  upon  the  plaintiff  to  show  that  it 
was  a  bona  fide  holoer.  With  such  a  show- 
ing, the  plaintiff  was  entitled  to  recover. 
S  Dan.  Keg.  Inst,  g  1652 ;  Morse,  Banks  A 
Banking,  8d  ed.  §  898 ;  Merchants  JSLceh,  Nat. 
Bank  v.  Brunsmek  8av.  Inet,  88  N.  J.  L. 
170;  Jfhdl&r  v.  Eutchings,  10  Cal.  528,  70 
Am.  Dec.  746.  The  agreed  facts  show  that 
plaintiff  took  the  cbeck  in  the  usual  course 
of  business,  and  paid  full  value  therefor, 
without  any  notice  of  the  fraud.  The  loss 
must  therefore  fall  upon  defendants,  who  is- 
sued and  put  it  in  circulation.  To  hold 
otherwise  would  overthrow  what  we  under- 
stand to  have  always  been  the  law  in  this 
state. 

2.  The  defendants  place  considerable  re- 
liance in  this  court  upon  the  custom  stated 
in  the  following  further  agreed  facts :  **  At 
the  time  defendants  stopped  the  payment  of 
said  check  as  aforesaid,  they  did  not  know 
that  it  had  been  transferred  to  plaintiff,  nor 
did  plaintiff  know  the  circumstances  under 
which  the  said  Wilke  had  obtained  the  same 
from  defendants,  nor  that  payment  thereof 
had  been  stopped  by  them,  or  that  he  was 
not  Hermann  HuicKle.    It   was  then  and 


there  the  custom  of  the  said  Mullanphy 
Savings  Bank,  as  well  as  of  all  other  banks 
of  the  city  of  St.  Louis,  to  require  persons 
presenting  checks  drawn  upon  it,  if  unknown 
to  its  officer  or  agents,  to  identify  themselves 
to  the  said  bank  before  paying  the  amount 
called  for  by  the  check.  This  custom  was 
then  and  there  well  known  both  to  the  plain- 
tiff and  the  defendants,  and  the  said  Mul- 
lanphy Savings  Bank  would  not  have  paid 
the  said  check  to  the  said  Wilke  without  his 
being  known  or  identified  to  the  said  bank 
or  its  officers  as  Herman  Hickle,  the  payee 
therein  named,  if  he  had  presented  the  same 
to  the  bank  for  payment.  The  defendants 
gave  the  said  check  to  the  said  Wilke  in 
payment  of  said  mules  because  they  did  not 
know  him  personally  and  because  they  knew 
of  the  custom  of  said  bank,  and  that  he 
wiyuld  have  to  be  known  or  identify  himself 
to  the  said  bank,  or  its  officers,  before  the 
amount  of  said  check  would  be  paid  to  him 
by  the  bank. "  We  cannot  see  that  this  cus- 
tom affects  the  rights  of  the  plaintiff  in  the 
least.  It  relates  alone  to  the  identification 
of  persons  who  present  checks  to  banks  for 
payment,  and  is  no  more  than  the  usual  pre- 
caution which  banks  adopt  for  their  own  pro- 
tection. It  does  not  attempt  or  undertake  to 
limit,  restrict,  or  qualify  the  negotiable 
character  of  checks.  The  custom  is  no  de- 
fense whatever  to  this  action. 

Tfis  judgment  of  t?ie  Court  of  Appeals  is  re- 
vei'sed,  and  the  cause  remanded  to  that  court, 
with  directions  to  it  to  reverse  the  judi^ment 
of  the  circuit  court,  und  to  direct  the  circuit 
court  to  enter  up  judgment  for  the  plaintiff. 

All  concur. 
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STATE   of    Missouri,    ex   rel.    Nichols   M. 

BELL,  Appt, 
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IMatribation  of  wine  or  other  liqaors 
Bunotkg  its  members  by  a  aoeial  dab 

which  19  a  bona  fide  organization  with  limited 
membership,  admissioa  to  which  is  only  on  a 
vote  of  the  governing  board,  and  with  common 
ownership  of  property,  is  not  a  sale  of  liquor  by 
retail  or  in  original  packages  within  the  meaning 
of  the  Missouri  dram-sbop  act  under  which 
license  can  be  obtained  only  by  a  tax-paying 
male  citizen  above  twenty-one  years  of  age,  al- 
though technically  the  act  does  amount  to  a  sale 
for  some  purposes. 

(December  4, 18M.) 

APPEAL  by  relator  from  a  Judgment  of  the 
Circuit  Court  for  the  City  of  St  Louis,  in 


favor  of  defendant  in  an  action  brought  to 
annul  defendant's  charier  because  of  its  al- 
leged violation  of  the  excise  laws.     Affirmed, 

Statement  by  Gantt*  P.  J.  ; 

The  circuit  attorney  of  the  eighth  judicial 
circuit,  on  October  12,  1898,  filed  in  the 
circuit  court  of  the  city  of  St.  Louis  an  in- 
formation in  the  nature  of  a  quo  warranto, 
substantially  in  the  following  terms :  The 
relator  states  that  he  is  the  excise  commis- 
sioner of  the  city  of  St.  Louis,  duly  ap- 
pointed by  the  governor  of  this  state,  under 
and  pursuant  to  an  act  of  the  general  assembly 
entitled  "An  act  to  create  the  office  of  excise 
commissioner,"  etc., approved  March  17, 1893, 
and  that  he  has  exclusive  authority  to  grant 
dramshop  licenses  in  said  city;  that  the 
respondent  is  a  corporation  duly  organized 
unaer  article  10  of  chapter  42  of  the  Kevised 
Statutes  of  the  state  of  Missouri,  and  that  it 
has  during  the  six  months  preceding  the  fil- 


NoTC— The  above  case  presents  with  very  great 
fullness  the  authorities  for  and  against  the  right 
of  a  social  club  to  supply  its  members  with  intoxi- 
cating liquors.  Of  the  cases  cited  and  analysed  by 
the  court  the  following  have  been  reported  In  this 
•eries:  In  favor  of  the  right— Barden  v.  Montana 
Chib  (Mont.)  11 L.  R.  A  fiSBL   Against  the  right— 

96  L.  H.  A. 

St»e  also  30  L.  R.  A.  :yyj<i',  31  L.  R. 


People  v.  Boule  (Mich.)  2  L.  R.  A.  484;  State  v. 
Horacek  (Kao.)  8  L.  R.  A.  687:  People  v.  Andrews 
(N.  Y.)  6  L.  R.  A.  128;  SUte  v.  Easton  Social,  Lite- 
rary &  Musioal  Club  of  Talbot  County  (Md.)  10  I* 
R.  A.  M;  State  v.  Neis  (17.  C.)  12  L.  R.  A«  412;  Stat« 
V.  Boston  Club  (La.)  20  L.  R.  A«  18ft 
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MiBsoniu  Supreme  Court. 


\ng  of  this  petition,  continuously  and  every 
day,  including  Sundays  and  holidays,  at  its 
premises  in  the  city  of  St.  Louis,  on  the 
comer  of  Locust  street  and  Ewing  avenue, 
sold  intoxicating  liouors  in  quantities  less 
than  three  gallons,  wnich  were  drunk  on  said 
premises,  without  bein^  licensed  as  a  dram- 
Ehop  keeper,  and  in  violation  of  the  laws  of 
Missouri  and  of  an  act  of  the  general  as- 
sembly entitled  ''An  act  to  regulate  the  sale 
of  intoxicating  liquors  in  the  original  pack- 
ages or  otherwise,"  approved  April  20,  1891. 
The  relator  prays  that  the  above  unlawful 
acts  may  be  inquired  into,  and  that  judg- 
ment of  forfeiture  of  respondent's  charter 
may  be  had,  and  such  other  relief  granted  in 
the  premises  as  is  proper,  and  costs.  The 
court  ordered  the  respondent  to  plead  to  the 
information  on  a  d&j  named,  which  it  ac- 
cordingly did  b^  filing  an  answer  averring 
the  facts  set  out  m  the  following  stipulation : 
**  Further  answering,  this  respondent  says 
that,  being  a  corporation,  as  above  stated,  at 
the  times  hereinbefore  mentioned,  it  was  in- 
corporated by  the  laws  of  this  state,  for  the 
purpose  of  advancing,  by  social  intercourse, 
the  bodily  and  mental  health  of  such  persons 
as  might  be  or  thereafter  become  its  members, 
and  advance,  by  friendly  interchange,  the 
commercial  prosperity  of  the  city  of  St. 
Louis,  and  to  obtain  and  enjoy  a  place  of 
common  and  friendly  intercourse  of  such 
members  with  each  other ;  that,  by  its  charter 
and  said  laws,  this  respondent  is  authorized 
to  do  all  the  acts  herein  stated  to  be  done  by 
said  respondent ;  that,  for  the  better  carrying 
out  of  said  purposes,  this  respondent  did 
obtain  immediately  after  its  incorporation, 
and  has  since  maintained,  a  club-house  in 
said  city,  said  club-house  having  been  for 
eight  years  last  past  at  the  corner  of  Locust 
street  and  Ewing  avenue,  in  said  city,  and 
being  the  premises  described  in  the  infor- 
mation filed  herein;  that  at  said  clubhouse 
at  all  times  respondent  has  kept  spirituous 
liquors ;  that  no  part  thereof  has  ever  been 
sold  by  respondent,  but  portions  of  the  same 
have  Iteen  at  said  club,  from  time  to  time, 
within  six  months  prior  to  the  institution  of 
this  suit,  dispensed  by  respondent  only  among 
its  members  and  such  guests  of  its  said  mem- 
bers as  were  nonresidents  of  the  city  of  St. 
Louis,  in  such  portions,  less  than  the  amount 
in  said  information  named,  as  members  or 
guests  did  require  to  be  consumed  by  said 
members  and  guests  in  said  club  house,  there 
being  charged  against  the  member  or  guest  so 
ordering  and  receiving  the  portion  by  him  or 
them  required  a  sum  of  money  in  each  in- 
stance less  than  the  amount  paid  by  said  club 
for  said  liquor  and  the  cost  of  serving  the 
same ;  that  said  sum  so  charged  against  said 
member  or  guest  was  paid  by  him  to  said 
club  on  the  first  day  of  the  month  succeeding 
the  day  said  portion  was  so  delivered  to  him, 
and  the  payment  therefor  was  made  in  no 
other  way ;  that  the  sum  so  paid  by  each  of 
aaid  members  or  guests  was  again  expended 
by  said  club  for  tlie  purchase  and  serving  of 
other  spirituous  liquors,  U)  be  kept  and  dis- 
pensed in  the  same  manner  among  the  said 
members  and  said  guests ;  that  the  member- 
ship  of  said  club  has  been  at  all  times  limited 
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to.  and  is  now,  400  members,  resident  in  said 
city  only,  and  only  150  members   residing 
more  than  fifty  miles  from  said  city ;  that  no 
part  of  said  liouors  have  ever  been  dispensed 
at  a  profit  or  for  the  purpose  of  realizing  a 
profit  to  said  club  or  any  other  person ;  tliat 
at  no  time  has  any  one  become  or  been  able 
to  become  a  member  of  said  club  if  resident 
in  said  city  of  St.  Louis,  except  upon  the 
payment  of  an  initiation  fee,  upon  becoming 
such  member,  of  $100,  and  annually  to  said 
club,    for  the  continuance  of  such  member- 
ship, of  the  sum  of  $80,  and  one  half  of  said 
amounts  by  all  persons  residing  more  Uian 
fifty  miles  from  the  said  city  of  St.  Louis, 
who  became  nonresident  members  thereof^ 
and  after  an  application  by  said  persons  be- 
coming either  resident  or  nonresident  mem- 
bers of  this  respondent  for  said  admission, 
made  by  such  person  more  than  ten  days  be- 
fore his  admission,  and  after  the  ofi^icers  of 
this  respondent  have  ascertained  that  he  waa 
a  person  of  good  moral  character ;  that  this 
respondent  has  maintained  at  its  club-house, 
at  all  times,  dining-rooms,  in  which   were 
furnished  meals  for  its  said  members  or  their 
said  guests,  a  reading  room,  where  were  kept 
a  large  number  of  current  newspapers  and 
periodicals,   bowling  alleys,    a  billiard  or 
pool  room,   all   being  maintained    for  and 
being  used  by  said  members  and  their  said 
guests  only ;  that  said  club-house  is  used  by 
many  of  said  members  as  a  home,  except  for 
sleeping  purposes,  there  being  no  lodging 
rooms  therein  ;  that  said  guests  were  in  every 
instance  persons  residing  more  than    fifty 
miles  from  said  city,  except  as  hereinafter 
stated ;  that  no  member  of   said  club  was 
permitted  to  have  or  did  have  more  than 
three  of  said  guests  admitted  to  said  club  at 
any  one  time,  nor  wasaay  one  of  said  guests 
admitted  to  said  club  at  any  time  for  a  period 
of  more  than  two  weeks  in  any  years ;  that 
persons  resident  in  said  city  not  members  of 
said  club  were  not  permitted  at  any  time  to 
enter  said  club-house,    unless  such  person 
entered  the  same  at  the  invitation  of  a  mem- 
ber thereof,  and  proceeded  directly  to  one  of 
the  private  dining  rooms  therein,    and  re- 
mained in  said  private  dining-room  while  in 
said  club  house  at  the  meal   served  in  said 
private  dining  room,  and  such  person  was  at 
no  time  permitted  to  purchase  in  any  manner 
or  have  charged  to  him  anything  which  wa& 
the  property  of  said  club;  that  said  club- 
house is  not,  and  has  not  been,  maintained 
by  this  respondent  at  a  profit,  nor  for  the  pur- 
pose of  deriving  profit  therefrom ;  and  all  the 
sums  of  money  collected  by  this  respondent 
at  any  time,   whether  from  said  initiation 
fees,  annual  dues  of  said  members,  or  any 
other  sources  whatever,  have  been  expended 
by  this  respondent  for  said  maintenance,  and 
said  club-house  has  been  at  all  times  main- 
tained by  this  respondent    for  the  advance- 
ment of  the  purposes  above  stated  as  the 
objects  for  which  this  respondent  was  incor 
porated.     And,    having    further    fully   an- 
swered,   this  respondent    prays  to  be   dis- 
charged,  with  its  costs."    A  reply,  in  the 
nature  of  a  general  denial,  was  filed  to  the 
answer. 
There  was  an  agreed  statement  of  facts,  on 
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which  the  cause  was  submitted  for  judgment, 
as  follows:  "It  is  stipulated  in  this  case 
that  the  fol  lowing  are  facts :  The  respondent 
is  a  corporation  organized  November  25,  1878, 
under  that  part  of  article  8,  chapter  87,  of 
the  Revised  Statutes  of  this  state,  and  the 
laws  amendatory  thereof  in  force  at  that  date 
concerning  the  incorporation  of  benevolent, 
religious,  and  educational  associations.  That 
said  organization  was  mnde,  and  has  since 
been  continued,  for  the  purpose  of  forming 
and  maintaining  a  club.  That  said  club 
should  obtain  and  maintain  a  club  house  for 
the  purpose  of  advanciug,  by  social  inter- 
course, the  bodily  and  mental  health  of  such 
persona  as  might  be  or  thereafter  become  its 
members,  and,  by  the  friend ]y  interchange 
of  views  and  discussion,  advance  the  com- 
mercial prosperity  of  the  city  of  St.  Louis, 
and  obtain  a  place  of  common  and  friendly 
intercourse  of  such  members  with  each  other. 
That,  in  order  to  carrv  out  these  purposes, 
respondent,  immediately  after  its  incorpora- 
tion, obtained,  and  has  since  maintained,  a 
club-house  in  said  city,  said  club-house  hav- 
ing been  for  the  eight  years  last  past  at  the 
corner  of  Locust  street  and  Ewing  avenue, 
in  ^jt.  Louis,  the  premises  described  in  the 
information.  That  it  has  kept  at  all  times, 
in  said  club-house,  spirituous  liquors,  and 
said  respondent  has  never  had  a  license  to 
sell  liquors  from  either  the  city  of  St.  Louis 
or  the  state  of  Missouri,  as  provided  by  the 
dram-shop  law  of  the  state  or  the  ordinance 
of  the  city.  That  at  all  times  the  member- 
ship to  said  club  has  been  limited  to  400 
resident  members  and  150  nonresident  mem- 
bers. That  the  actual  membership  for  the 
year  precedinjr  the  institution  of  this  suit 
averaged  863  resident  membeis,  and  never 
exceeded  400,  and  averaged  about  60  non- 
resident members,  and  never  exceeded  75. 
That  no  person  was  permitted  to  become  a 
member  of  the  club  until  he  was  proposed 
for  membership  by  a  member,  and  the  pro- 
posal recommended  by  two  other  members  of 
the  club,  nor  unless  he  was  a  man  of  good 
moral  character,  twenty- one  years  of  age  or 
over,  and  not  more  than  one  of  its  board  of 
governors  (which  board  consisted  of  nine  of 
its  members)  should,  on  a  vote  taken  on  his 
admission,  have  voted  against  him ;  and,  if 
he  desired  to  become  a  resident  member,  it 
was  necessarv  tliat  he  should  be  personally 
known  to  at  least  one  member 'of  its  board  of 
governors.  Persons  becoming  resident  mem- 
bers were  required  to  pay  $100  as  initiation 
fee,  and  $80  thereafter  annually.  Nonresi- 
dent members  were  required  to  pay  a  $50 
initiation  fee  and  $40  annual  dues.  Officers 
of  the  army  and  navy  of  the  United  States 
were  elected  members  in  the  same  manner  and 
upon  the  same  qualifications,  except  the 
qualification  as  to~  residents,  and  they  were 
relieved  from  the  payment  of  an  initiation 
fee.  No  one  could  become  a  nonresident 
member  who  did  not  reside  fifty  miles  or 
more  from  the  city  of  St.  Louis.  'The  names 
of  persons  submitted  f<»r  membership  were  at 
all  times  subject  to  investigation  and  report 
by  a  committee  on  membership,  and  appli- 
cants have  been  refused  admission  to  the  club. 
All  citizens   of   St.    Louis   possessing   the 

28L.R.  A. 


qualifications  above  stated  to  be  required  of 
resident  members  within  the  limit  of  the 
numl)er  above  set  forth,  were  qualified  to  be- 
come members  of  the  club.  The  club-house 
is  a  large  building,  for  which  the  club  pays 
an  annual  rent  of  $5,600,  all  the  taxes,  in- 
surance, and  repairs.  It  was  furnished  at 
the  expense  of  the  club,  and  contains  recep- 
tion rooms,  dining  rooms,  card  rooms,  bill- 
iard and  pool  rooms,  a  ten  pin  alley,  kitchen, 
store  rooms,  and  bed  rooms  for  employes. 
There  is  no  place  to  which  the  members  can 
resort  and  be  directly  served  with  wine  or 
liquor  by  the  person  having  the  custody 
thereof,  but  there  is  on  the  first  floor  of  said 
building  a  wine  room,  and  in  the  basement 
a  wine  cellar,  in  which  stocks  of  spirituous 
liquors  are  kept.  At  any  time  within  a  year 
before  the  institution  of  this  suit,  when  a 
member  desired  to  obtain  any  wine  or  liquor 
less  than  one  gallon,  kept  in  either  stock,  he 
gave  his  order  to  a  servant  of  the  club,  and 
the  servant  obtained  such  wine  or  liquor 
from  the  person  having  the  custody  thereof, 
and  served  him  with  the  quantitv  desired. 
On  receiving  the  wine  or  liquor,  the  member 
was  required  to  sign  a  card  acknowledging 
the  recciot  of  the  wine  or  liquor,  and  its 
price,  'file  rules  of  the  club-house  forbid 
any  payment  to  any  person  serving  wine  or 
liquor,  and  the  practice  was  that  the  price 
of  the  wine  or  liquor  was  charged  against 
the  account  of  the  member  so  ordering  it, 
and  generally  paid  by  him,  in  by  far  the 
greater  number  of  instances,  by  a  check  on  a 
bank,  but  occasionally  in  cash,  within  the 
first  ten  days  of  the  succeeding  month,  al- 
though there  were  some  instances  in  which 
members  paid  to  the  clerk  of  the  club  said 
price  within  the  day  upon  which  they  re- 
ceived such  wine  or  liquor.  In  the  same 
manner  wine  and  liquor  were  served  to  mem- 
bers in  the  dining  rooms  and  to  their  guests, 
but  no  charge  was  made  against  any  guest, 
nor  was  he  permitted  to  pay  anything  on  ac- 
count of  said  wine  or  liquors,  unless  such 
guest  was  also  a  member  of  the  club.  Said 
wines  and  liquors,  when  so  served,  were  con- 
sumed within  the  club-house,  and  were  so 
dispensed,  and  not  otherwise,  daily  during 
the  six  months  preceding  the  filing  of  the 
information,  and  with  or  without  meals. 
The  proceeds  derived  from  said  wines  and 
liquors  were  placed  with  the  other  money  of 
the  respondent,  and  expended  in  repurchase 
of  other  wines  and  liquors  and  in  the  main- 
tenance of  the  club.  That  no  profit  has  ever 
buen  declared  or  paid  to  any  of  its  members 
by  the  resr.ondent  since  its  oiganization,  but 
the  annual  dues  and  initiatiDu  fees  have  all 
been  consumed  in  establishing  and  maintain- 
ing the  club-house.  That  the  respondent  has 
maintained  in  its  club-house,  at  all  times, 
dialing  rooms,  fully  equipped,  in  which  were 
furnished  meals  for  its  members  or  their 
guests;  a  reading  loom,  in  which  were  kept 
a  large  number  of  current  newspapers  and 
periodicals;  bowling  alleys  and  a  billiard  or 
pool  room,  fully  equipped, — all  for  the  uae 
of  its  members  and  such  of  their  guests  as 
received  cards  of  admission,  as  hereinafter 
stated ;  and  the  same  were  much  used  by 
them.     That  the  club-house  was  used  bj 
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many  of  its  members  as  a  home,  except  for 
sleeping  purposes,  there  beine  no  sleeping 
rooms  therein  for  the  use  of  members  or 
guests.  That  said  guests,  except  as  herein- 
after stated,  were  in  eyery  instance  persons 
residing  more  than  fifty  miles  from  said  city, 
and  no  member  of  the  club  was  permitted  or 
did  have  more  than  three  guests  admitted  to 
the  club  at  any  one  time,  nor  was  any  one  of 
said  guests  admitted  to  said  club  at  any  time 
without  a  special  card  of  admission,  or  for  a 
period  of  more  than  two  weelcs  in  a  year, 
except  that  the  board  of  governors  had  au- 
thority to  extend  a  card  of  invitation  to  any 
guests  for  a  period  of  two  weeks.  In  addi- 
tion, that  the  number  of  guests  entitled  to 
enter  said  club-house  under  said  cards  of  ad- 
mission at  any  one  time  has  not  been  on  the 
average  above  twelve,  but  persons  resident 
in  said  city  not  members  of  said  club  were 
only  permitted  to  enter  the  club-house  as 
follows :  Any  person  calling  to  see  a  mem- 
ber of  said  club  was  permitted  to  enter  the 
club-house,  and  proceed  directly  to  a  room 
known  as  a  ^reception  room, '  and  there  await 
the  member  whom  he  desired  to  see ;  and 
thereafter,  on  leaving  said  reception  room, 
leave  the  club-house.  That  no  wines  or 
liquors  were  served  in  said  reception  room. 
That,  upon  invitation  of  any  member,  any 
male  person  was  permitted  to  enter  said  club, 
and  proceed  directly  to  a  private  dining 
room,  provided  said  member  was  at  that  time 
givinff  a  dinner  of  which  he  was  partaking 
in  said  private  dining  room,  but,  after  saia 
dinner  was  finished,  such  person  was  re- 
quired to  leave  the  club-house.  On  Thurs- 
day of  each  week  the  female  friends  of  the 
members  were  permitted  to  attend  private 
entertainments  in  said  private  dining  room 
in  the  same  manner.  Said  club-house  has 
not  been  maintained  at  a  profit,  or  for  the 
purpose  of  der lying  a  profit  therefrom,  nor 
were  said  wines  or  liquors  ever  served  for 
the  purpose  of  deriving  a  profit  therefrom, 
but  as  an  incident  to  the  maintenance  of  said 
club-house.  Musical  entertainments  of  the 
highest  onler  of  excellence  have  been  given 
at  times  in  said  club-house  to  the  members 
of  the  club  and  the  female  members  of  their 
families,  for  admission  to  which  no  charge 
was  made  or  received.  Many  of  the  mem- 
bers resort  to  said  club-house  for  the  purpose 
of  recreation,  and  the  same  is  kept  open  from 
7  o'clock  in  the  morning  until  midnight  on 
each  day  of  the  week.  The  total  number  of 
persons  employed  and  paid  by  said  respond- 
ent, and  who  were  all  necessary  for  the  main- 
tenance of  said  club  house,  has  been  at  all 
times  88,  consisting  of  a  steward,  two  book- 
keepers, waiters,  cooks,  and  other  servants. 
The  afifairs  of  said  respondent  have  been  con- 
trolled by  said  board  of  governors,  and  its 
emplo^v6s  have  been  employed  and  discharged 
by  said  board.  Said  board  consists  of  a 
president,  three  vice-presidents,  and  five  di- 
rectors. Said  respondent  had  also  a  secre- 
tary, by  whom  a  record  of  all  the  meetings 
of  its  members  and  board  of  governors  has 
been  regularly  kept,  and  said  meetings  have 
been  regularly  held.  It  had  also  a  set  of  by- 
laws, in  accordance  with  which  its  said  af- 
fairs have  been  conducted.  It  is  admitted 
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that  the  relator  has  been  commissioned  by 
the  goyernor  of  the  state  of  Missouri  as  ex- 
cise commissioner  of  the  said  city  of  St. 
Louis,  as  provided  by  the  law  of  this  stat« 
approved  In  the  year  1898,  and  is  in  posses- 
sion of  and  exercising  the  functions  of  the 
office.  It  is  agreed  that  the  wines  and  liquors 
so  dispensed  annually  aggregate  in  value  to 
a  sum  in  excess  of  $10,000.  Proof  may  be 
made  of  any  further  facts  not  inconsistent 
with  the  facts  stated  above. "  In  addition  to 
the  above  facts,  the  respondent  offered  to 
prove  that  it  at  no  time  sold  or  disposed  of 
spirituous  liquors  at  a  profit,  or  at  a  price  in 
excess  of  the  actual  cost  of  the  liquor  with 
the  cost  of  service  added,  which  proof  was 
excluded  as  incompetent  and  irrelevant  on 
objection  of  plaintiff's  counsel.  The  court 
eave  judgment  for  defendant,  and  a  motion 
For  a  new  trial  was  in  due  time  made  and 
overruled,  and  an  appeal  granted  to  this 
court. 

Mesun,  Iteverett  Bell,  S.  S.  Bass,  and 
William  Zaehrits,  for  appellant: 

The  sale  or  traffic  in  liquor  in  Missouri  in 
quantities  of  less  than  three  gallons  is  regu- 
lated by  statute  and  is  requir^  to  be  carried 
on  under  a  license  first  had  and  obtained  for 
the  purpose,  and  known  as  a  dram-shop 
license.  The  business  cannot  be  pursued  ex- 
cept in  conformity  with  law.  If  one  is  a  cor- 
poration and  is  for  this  reason  excluded  from 
the  class  of  persons  to  whom  dram-shop 
licenses  are  issued,  it  must  abstain  from  the 
business.  This  statute  is  to  be  observed,  not 
evaded.  The  business  of  the  defendant  in  dis- 
pensing liquor  at  its  club  requires  a  dram-shop 
license,  and  cannot  otherwise  lawfully  b^ 
prosecuted. 

1  Rev.  Stat  §  2885,  p.  798;  Laws  1891,  p. 
128;  State  v.  Bacon  aub  of  Neosho,  44  Mo. 
App.  86;  !HaU  v.  Emcx  Club,  58  N.  J.  L.  99; 
PeopU  V.  Soule,  2  L.  R  A.  494,  74  Mich.  250: 
VniUd  States  v.  Wittig,  2  Low.  Dec.  466;  iVo- 
pie  V.  AndretDS,  6  L.  ft.  A.  128, 115  N.  Y.  427; 
State  V.  Nets,  12  L.  R.  A.  412,  108  N.  C.  787; 
State  T.  Ekiston  Social,  Literary  A  Musical  Club 
of  Talbot  County,  10  L.  R.  A.  64,  73  Md.  97; 
Kentucky  Club  v.  Louisville,  ^2  iy,  309;  No- 
gales  nub  V.  SUlU,  69  Miss.  218;  State  v.  Aw- 
ton  Club,  20  L.  R  A.  185,  45  La.  Ann.  585. 

Messrs.  Arthur  Lee  ft  John  F.  Lee* 
for  respondent: 

The  statutes-  of  this  state  do  not  forbid  an 
association  incorporated  under  the  acts  govern- 
ing the  incorporation  of  religious,  benerolent, 
and  educational  associations  for  the  purpose  of 
mnintaining  a  club-house  from  dispensing 
liquor  in  the  manner  set  forth  in  the  agreed 
state  of  facts  in  this  case.  Such  associations 
are  not  and  for  the  past  forty-three  years  have 
not  been  classed  as  dram-shop  keepers  nor 
reeulated  by  the  law  r<^ulating  dram-shops  or 
saloons. 

Sess.  Acts  1891,  p.  128,  gS  1,  2,  4,  8.  21,  28; 
Qraffv.  Evans,  L.  R.  8  Q.  B.  Div.  873,  Com. 
T.  Pomphret,  187  Mass.  6^,  50  Am.  Rep.  840: 
Com,  V.  Bhoig,  145  Mass.  121;  Seimy.  State,  55 
Md.  566,  39  Am.  Rep.  439;  Tennessee  Club  ef 
Memphis  v.  Dwyer,  11  Lea,  462,  47  Am.  Rep. 
298 :  Piedmont  Club  v.  Com.  87  Ya.  541 ;  &aU  v. 
Mc  Master,  85  S.  C.  1;  Barden  r.  Montana  CKub, 
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tl  L.  R  A.  096, 10  Moot  880;  11  Am.  ft  Eng. 
Xncydop.  Law,  p.  787;  Black,  Intoxicatiog 
Liqoora.  g  142,  p.  185;  Eaeniff  y.  8tate'{Tex.) 
May  10,  1894;  Bouvier,  Law  Diet.  Retailer; 
«e88.  Acts  1840,  1841,  p.  88;  Bev.  Stat.  1846, 


?^  648;  Ses8.  AcU  1851.  p.  56;  1  Be7.  Stat. 
865,  p.  879;  Seas.  Acta  1891.  g  81,  p.  181;  Bev. 
Stat.    1856,  §   28.  p.   688;  BeT.   Stat   1889, 


f§  8888,  8889.  6669. 

Omatt*  P.  J.,  dellTered  the  opinion  of  the 
«ouit: 

The  contention  of  the  excise  commissioner 
la  that  the  club,  under  the  agreed  statement 
<i  facts,  has  forfeited  its  charter ;  whereas  the 
respondent  club  insists  that  the  dram-shop 
«ct  haa  no  application  to  it;  that  it  is  ex- 
•eluded  by  the  terms  of  the  statute  from  tak- 
ing out  a  dram-shop  license ;  and  that  it  is 
not  ^selline"  liquors,— within  the  meaning 
■and  prohibition  of  the  statute.  The  prosecu- 
tion of  clubs  for  furnishing  liquors  to  their 
members  is  not  a  new  thing.  The  cases  are 
numerous  and  irreconcilable.  In  those  states 
where  the  laws  are  prohibitory,  as  might  be 
expected,  a  most  rigid  line  of  adjudications 
is  to  be  found.  On  the  other  hand,  where  the 
•enactments  on  this  subject  have  been  in  the 
main  police  and  revenue  regulations,  a  less 
stringent  1  ine  of  decisions  have  been  rendered. 
In  each  jurisdiction  the  courts  have  been 
^vemed  by  the  statutes  themselves,  and  have 
•endeavored  to  construe  them  so  as  to  effecuate 
the  intention  of  the  legislature.  A  marked 
feature,  moreover,  in  all  the  cases,  is  the 
effort  to  prevent  evasions  of  the  statute  by 
tricks  ana  devices  which  attempt  to  assume 
a  leeal  form,  while  really  violating  the  spirit 
-of  the  statute.  These  have  rightly  been  swept 
aside  by  the  courts  without  hesitation.  The 
article  on  the  subject  in  the  American  and 
English  Encyclopedia  (vol.  11,  p.  787)  sum- 
marizes the  manner  in  these  words:  "The 
distribution  of  liquors  by  a  bona  fide  club  to 
its  members  is  not  a  'sale, '  within  the  defini- 
tion of  the  liquor  law.  Qven  though  the  per- 
son receiving  liquor  gives  money  in  return 
for  it.  It  is  otherwise,  however,  where  such 
dub  it  simply  a  device  resorted  to  as  a 
means  of  evad ing  the  statute.  ^  Save  i n  those 
•eounties  and  cities  which  have  adopted  "  local 
-option*  in  this  state,  the  dram-shop  law  of 
Missouri  has  not  been  a  prohibition  law.  but 
its  purpose  has  been  to  regulate  the  sale  of 
intoxicatinic  liquors  by  providing  for  orderly 
houses,  and  to  deri  ve  revenue  therefrom.  In • 
■deed,  it  is  one  of  the  chief  sources  of  revenue 
in  many  cities.  The  definition  of  a  "*  dram- 
shop keeper"  and  the  provision  a^rainst  the 
sale  of  liquors  without  license  have  remained 
practically  the  same  since  1841.  Acts  1840- 
41.  p.  88  (Rev.  Stat.  1845.  p.  642)  ;  Rev. 
Stat.  1889,  $S  4569 ;  Mo.  Laws  1891,  p.  188. 
'"A  dram-shop  keeper  is  a  person  permitted 
"by  law,  being  licensed  according  to  the  pro- 
Ttsions  of  this  article  to  sell  intoxicating 
liquors  in  any  quantity,  either  at  retail  or  in 
the  original  package,  not  exceeding  ten  gal- 
lons." The  ^person*  obtaining  the  license 
must  satisfy  the  court  that  he  is  a  law-abid- 
ing, assessed,  taxpaving  male  citizen,  above 
twenty-one  years  oi  age.  We  think  it  is 
obvious  that  the  legislature  never  intended 
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that  a  corporation  should  be  licensed  under 
this  act  as  a  dram-shop  keeper.  ** Person,* 
as  used 'in  this  aot;  does  not  include  a  cor* 
poration,  because  the  whole  context  is  re- 
puenant  to  such  a  construction.  Rev.  Stat. 
1889,  g  6569.  The  criminal  provisions  of  the 
statute  also  evidently  point  to  a  person  who 
is  amenable  to  the  punishment  under  our 
criminal  laws  and  the  provisions  therein  for 
enforcinfl^  fines  and  penalties. 

Under  its  charter,  the  defendant  club  main- 
tains its  dining  rooms  and  reading  rooms  on 
Sunday,  as  well  as  all  other  days  of  the 
week.  Even  if  it  could  take  out  a  license 
as  a  dram-shop  keeper,  it  would  necessitate 
the  closing  of  the  establishment  on  Sunday, 
and  thus  deprive  its  members  who  are  active 
business  men,  and  unmarried,  of  one  of  the 
chief  motives  in  membership,  in  affording 
them  for  one  day  the  ouiet  and  retirement 
from  the  noise  and  bustle  of  a  public  hotel. 
Under  its  charter  the  club  has  furnished  its 
rooms  with  musical  instruments,  billiard 
tables,  and  a  bowling  and  ten- pin  alley.  If 
required  to  take  out  a  license,  it  must  dis- 
pense with  all  these  appliances,  that  add  to 
the  comfort  and  health  of  its  members.  In- 
deed, it  is  at  once  apparent  that  the  appoint- 
ments of  a  ciub-house,  maintained  after  the 
manner  of  defendant's,  areentirelv  different 
from  those  of  a  bar-room  or  dram-shop  in  this 
state,  and  a  club  cannot  be  maintained  under 
the  provisions  of  the  dram  shop  act.  It  re- 
sults, then,  that,  if  the  excise  commissioner 
is  correct  it  must  either  surrender  its  cliartcr 
or  deny  its  members  the  use  of  Intoxicating 
liquors  as  refreshments.  The  facts  of  this 
case  remove  it  entirely  from  that  class  in 
which  the  club  was  used  as  a  mere  scheme  to 
sell  liquor  in  defiance  of  law.  In  those  cases 
the  prime  object  and  purpose  was  the  sale  of 
liquor,  and  the  club  was  a  mere  evasion  of 
the  law.  In  this  case  the  use  of  wine  and 
liquor,  as  shown  in  the  agreed  case,  was  a 
mere  incident,  subsidiary  to  the  higher  and 
chief  purpose  of  the  association,  to  wit,  the 
advancement,  by  social  intercourse,  of  the 
bodily  and  mental  health  of  its  members. 
There  was  no  common  bar  to  which  any  or 
all  of  the  members  or  any  stranger  could 
repair  at  any  time,  and  order  a  drink  or 
drinks,  and  pay  the  barkeeper  therefor.  Such 
a  place  would  have  been  entirely  out  of  har- 
mony with  the  other  surroundings  and  reg- 
ulations. The  rooms  were  open  once  a  week 
to  ladies,  and  musical  entertainments  of  a 
high  order  had  been  ^iven  in  the  rooms. 
In  many  of  the  cases  the  transparent  fraud 
in  the  club  was  that  its  pretended  member- 
ship could  be  attained  for  the  paltry  price 
of  a  drink,  and  no  other  qualification  was 
needed  or  desired  than  that  the  applicant 
should  have  suflScient  to  pay  for  it.  Mani- 
festly, those  cases  can  have  no  application  to 
a  club  like  this,  which,  in  a  city  of  over  a 
half  a  million  inhabitants,  is  limited  in  its 
membership  to  400  residents.  Nor  can  the 
qualification  of  admission  into  the  one  bear 
tlie  slightest  resemblance  to  the  other.  In 
this  case,  not  only  is  the  membership  limited, 
but  the  applicant  must  not  only  be  vouched 
for,  and  not  meet  the  disapproval  of  two  of 
the  governon,  but  he  is  subject  at  all  times 
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to  be  excluded  if  he  fails  to  observe  and 
maintain  the  standard.  The  initiation  fee  is 
(100,  and  the  annual  dues  $80. 

It  is  out  of  the  question  to  attribute  to  this 
<;lub  and  its  members  any  intention  to  violate 
the  dram  shop  law,  but  the  question  remains. 
Have  they  violated  the  law,  and  forfeited 
their  charter  in  so  doing  although  un- 
intentional?— because,  if  they  have  they  are 
none  the  less  amenable.  **lgnorantia  juris 
neminem  excusaV*  is  a  maxim  thati  must  be 
applied  in  the  administration  of  excise  and 
Ifquor  laws.  Beekfiam  v.  Naeke^  66  Mo.  546. 
Applying  the  test  that  commends  itself  to 
our  best  judgment  in  view  of  the  conflict  in 
the  decisions,  we  think  that  where  a  social 
club,  as  in  this  case,  is  clearly  a  bona  fide 
organization,  with  a  limited  membership, 
and  admission  into  which  cannot  be  obtained 
by  any  person  at  his  pleasure,  and  its  prop- 
erty is  actually  owned  in  common  by  its 
members,  a  distribution  of  wine  or  other 
liquors  belonging  to  such  club  among  its 
several  members  is  not  a  sale  of  liquor  by 
retail  or  in  original  paclsages,  within  the 
meaning  and  purview  of  our  dram-shop  act 
although,  technically  the  act  does  amount  to 
a  sale  for  some  purposes.  The  bona  fides  of 
the  organization  is  in  each  case  a  question 
for  the  court  or  the  jury,  under  proper  in- 
structions of  the  court. 

As  this  case  is  one  of  first  impression  in 
this  court,  an  examination  of  cases  in  other 
lurisdictions  seems  appropriate.  They  will 
be  found  collated  in  Black  on  Intoxicating 
Liquors  (section  142,  and  notes). 

The  leading  case  which  holds  the  dispens- 
ing of  liquors  under  the  circumstances  stated 
in  the  agreed  case  is  not  a  sale,  under  the 
revenue  laws  of  England,  is  Graff  v.  Evans, 
L.  R.  8  Q.  B.  Div.  873.  The  appellant  in 
that  case  was  the  manager  of  an  institution 
carried  on  bona  fide  as  a  club,  under  rules 
by  which  its  members  paid  an  entrance  fee 
and  subscription.  Trustees  were  appointed, 
in  whom  all  the  club  property  was  vested, 
and  there  was  a  committee  of  management  to 
conduct  the  general  business.  The  club  was 
not  licensed  for  the  sale  of  intoxicating 
liquors,  but  these  were  supplied  at  fixed 
prices  to  members  for  consumption  on  and 
off  the  premises,  38  per  cent  above  the  cost 
price  being  charged,  and  the  money  going 
Into  the  general  fund.  The  appellant,  the 
manager,  having  supplied  intoxicating  liq- 
uor to  a  member,  who  paid  for  it,  was  con- 
victed, and  adjudged  to  pay  a  penalty  of 
twenty  shillings.  On  appeal,  this  conviction 
was  reversed.  The  transaction  was  held  not 
to  be  a  ^'sale,*'  within  the  English  licensing 
act;  that  the  member  of  the  club  receiving 
the  liquor  was  a  co-owner  with  all  Uie  other 
memliers,  and  the  transaction  was  a  mere 
transfer  of  the  special  property  of  the  other 
members  to  him,  and  not  a  sale. 

In  Com,  V.  Pomphret,  137  Mass.  564,  50 
Am.  Hep.  840,  the  club  was  organized,  but 
not  incorporated,  with  a  select,  limited 
number  of  members,  duly  elected  officers,  the 
purpose  being  to  furnish  refreshments  to 
those  who  belonged  to  it.  A  salaried  stew- 
ard was  employra.  One  dollar  was  charged 
for  admission,  and  checks  were  sold  at  five 
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oents  apiece.  It  was  held  that  buying  th» 
liquor  and  distributing  it  among  the  mem- 
bers was  no  violation  of  the  statute.  The 
court  says :  **  One  inquiry  al  ways  it  whether 
the  organization  is  bona  fide  a  club.  with. 
limited  membership,  into  which  admissioi^ 
cannot  be  obtained  by  any  person  at  bi»- 
pleasure,  and  in  which  the  property  is  act- 
ually owned  in  common  with  the  other  mem- 
bers." The  court  follows  Com.  ▼.  SmiUk^ 
lOd  Mass.  144. 

In  Com,  V.  Skrig  (1887)  145  Maaa.  12U 
there  was  a  conviction  for  selling  liquor, 
which  was  sustained.  The  instructions  givei> 
by  the  court  below  were  held  correct.  The 
statute  under  which  the  conviction  was  had 
is  not  quoted  in  the  decision.    It  was  ap- 

Sarently  section  1,  chapter  100,  p.  524«  Hasa^ 
tat.  1882:    ''No  person  shall  sell,  or  ex- 
pose, or  keep  for  sale,  spirituous  or  intoxi- 
cating liquor,  except  as  authorized  in  thi» 
chapter."    The  club  had  400  members,  of- 
ficers, a  steward,  one  dollar  initiation   fee. 
A  card  of  admission  was  given  to  each  mem- 
ber.    The  proceeds  were  used  in  buying  1  iq- 
uors  in  the  name  and  as  the  property  of  th» 
club.     Zinc  checks  were  given  the  members 
on  their  paying  for  them,  which  were  re- 
ceived for  liquors.     Members  only  were  ad- 
mitted to  the  ciub  rooms.     No  others  were- 
permitted  to  partake.     Money  never  passed 
for  beer ;  but  checks  only.     It  was  the  stew- 
ard 's  duty  to  furnish  1  i quor  for  checks.     One- 
became  a  member  only  after  ''proposal   of 
name  and  being  voted  on."    Three  votes  re- 
jected.    On  joining,  the  members  signed  the- 
constitution,  and  paid  membership  fee.     Ap- 
plicants were  rejected.     Records  of  the  club, 
with  constitution,  by-laws,  minutes  of  meet- 
ings, and  signatures  of  members,  treasurer'^ 
accounts,  were  offered  in  evidence,  and  the 
zinc  checks.     The  state  claimed  the  organi- 
zation was  a  fraud,  and  the  jury  must  have- 
so  found.    The  instructions  were :     "  First. 
If  the  club  was  bona  fide,  and  the  liquora 
owned  by   it,    the  distribution  among  the 
members  did  not  constitute  a  *sale, '  wlthia 
the  meaning  of  the  statute.     Second.  If  twe 
or  more  unite  in  buying  intoxicating  liquor, 
and  then  distribute  it  among  themselves,  they 
do  not  violate  the  statute,  and  the  intent 
with  which  they  do  this  is  immaterial.     If 
tlie^  intend  in  this  manner  to  obtain  intoxi- 
cating liquor  to  drink  without  thereby  sub- 
jecting any  person  to  the  penalties  of  the 
statute,  they  still  act  with  impunity.     It  ia 
not  a  violation  of  law  if  they  unite  in  good 
faith  in  dividing  it.    If  two  persons  buy  e. 
gallon  of  liquor,  and  divide  it  among  them- 
selves, thev  act  with  impunity;  but,  if  thi» 
is  a  mere  device  to  cheat  the  government  out 
of  its  license  fee.  and  prevent  the  due  exe- 
cution of  law,  it  is  not  a  protection,  and  the 
defendant  does  not  act  witli  impunity." 

In  Seim  v.  StaU,  55  Md.  566.  89  Am.  Rep. 
419,  the  club  was  incorporated  under  a  gen- 
eral law.  The  statute  provided:  "No  per- 
son in  this  state  shall  sell,  dispose  of,  barter, 
or,  if  a  dealer  in  any  one  or  more  of  the  ar- 
ticles of  merchandise  in  this  section,  shall 
give  away  on  the  Sabbath  day  any  spirit^ 
uouB  liquor. "  The  indictment  was  for  sell* 
ing.     The '  association   pays  |1,200  taxe^ 


18M. 


Btatk,  «s  rd,  BsLL,  t.  St.  Louib  Club. 


579 


$1,100  InBurance,  $2,500  grouDd  rent.  The 
court  says:  ^ After  careful  consideratioD  of 
the  facts  set  out  in  the  agreed  statement,  we 
are  of  opinion  that  the  transaction  was  not 
a  'sale'  of  beer,  within  the  intent  and  mean- 
ing of  the  Act  of  1866.  It  will  be  observed 
that  the  license  laws  which  forbid  the  sale 
or  barter  of  spirituous  liquors  have  never 
been  construed  as  applicable  to  social  clubs, 
where  liquors  are  procured  for  the  use  of  the 
meLiibers,  and  are  furnished  to  them  in  the 
manner  described  in  the  present  case,  and 
we  think  it  very  clear  that  no  license  is  re- 
quired, for  the  reason  that  such  a  transaction 
£i  not  a  'sale'  within  the  meaning  of  the 
license  acts ;  and,  by  a  parity  of  reasoning, 
we  conclude  that  the  members  of  such  as- 
sociations, who  obtain  refreshments  and  liq- 
uors at  the  club  by  paying  into  the  common 
fund  the  price  fixed  by  the  regulation  of  the 
society,  cannot  be  said  in  any  sense  to  buy 
them  from  the  corporation,  nor  can  the  cor- 
poration be  said  to  sell  them  to  the  members, 
within  the  meaning  of  the  Act  of  1866.  The 
society  is  not  an  ordinary  corporation,  but 
a  Toluntary  association  or  club,  united  for 
▼olnntary  purposes.  Each  member  must  be 
elected,  and  each  is  Joint  owner  of  the  prop- 
erty and  assets,  and  entitled  to  the  privileges 
of  the  society  so  long  as  he  remains  a  mem- 
ber. Among  these  privileges  is  that  of  par- 
taking of  the  provisions  and  refreshments 
proviaed  for  the  use  of  the  members.  These 
are  not  sold  to  him  by  the  corporation,  but 
furnished  to  him  by  the  steward,  upon  his 

flaying  into  the  common  fund  what  is  equtva- 
ent  to  the  cost  of  the  article  furnished,  and 
what  is  so  paid  is  expended  in  keeping  up 
the  suppler  for  the  use  of  the  members.  Such 
a  transaction  is  not  a  barter  or  sale  in  the 
way  of  trade,  and  therefore  not  within  the 
purview  or  meaning  of  the  Act  of  1866.'' 

In  Tennessee  Club  of  Memphis  v.  Dioyer 
(1888)  11  Lea,  452,  47  Am.  Rep.  298,  the 
club  was  incorporated  and  authorized  to 
maintain  a  club  for  social  enjoyment.  No 
profit  was  to  be  made.  It  was  to  give  mus- 
ical entertainments.  It  was  used  by  some 
as  a  home,  except  as  lodgings,  and  some  of 
the  membi'rs  spent  much  time  there  every 
day.  The  statute  provided  that  retail  liquor 
dealers  should  be  taxed  as  other  merchants. 
The  court  comments  on  Martin  v.  8tate^  59 
Ala  84,  and  says:  "The  question  there 
turned  entirely  upon  whether  or  not  the  facts 
of  that  transaction  constituted  a  sale  and  it 
was  held  that  it  did. "  The  court  goes  on  to 
say :  **  We  think  it  is  clear  from  the  state- 
ments of  the  bill  that  the  mode  of  'sale, '  as 
it  Is  termed,  to  the  members,  at  a  rate  fixed 
by  the  governing  committee  of  the  club,  is 
only  in  fact  an  equitable  and  convenient 
mode  of  distributing  refreshments  to  its  mem- 
bers, which  are  provided  for  them  exclu- 
sively. It  cannot  be  controverted  but  that 
the  complainant  would  have  a  right  to  pur- 
chase and  keep  liquors  at  its  club-rooms  for 
the  use  of  its  members,  and  to  distribute  it 
among  them  in  any  method  it  might  deem 
proper,  and  to  raise  funds  for  the  purpose  of 
repienishinir  by  assessments  upon  the  mem- 
bers; and  tEe  mode  adopted  of  the  form  of 
the  sale  alone  to  its  members  of  such   a 
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quantity  for  so  much  money  can  be  nothing 
more  than  a  mode  adopted  of  assessing  each 
member  in  proportion  to  the  amount  he  con- 
sumes, and  cannot  be  distinguished  in  prin- 
ciple from  that  adopted  in  one  of  the  cases 
referred  to  by  issuing  checks  to  each  mem- 
ber which  entitled  him  to  so  much  liquor 
according  to  the  amount  of  the  money  he 
contributes.  * 

In  Piedmont  Club  T.  Com.  (1891)  87  Va. 
541,  the  appellant  was  a  club  incorporated 
in  good  faith.  The  prosecution  was  under 
a  statute  which  provided :  **  No  person,  cor- 
poration, company,  .  .  .  shall  engage 
in  the  business  oi  rectifying,  etc. ,  or  sell, 
or  offer  to  sell,  ardent  spirits. 

Any  person  .  .  .  desiring  to  carry  on 
the  business  of  a  retail  liquor  merchant,  and 
also  that  of  a  bar  room,  shall  obtain  a  sep- 
arate license  for  each.**  Acts  1889-90,  p. 
242  et  seq.  The  court  says :  "  The  case  de- 
pends upon  a  true  construction  of  our  stat- 
ute, and  we  are  clearly  of  opinion  that  if, 
in  the  present  case,  there  can  be  said  lo  have 
been,  in  the  strictest  and  most  technical 
sense,  a  sale  at  all,  it  was  not  such  a  sale 
as  was  contemplated  by  that  statute.  The 
defendant  club,  in  dispensing  liquors  to  or 
at  the  expense  of  its  own  members,  was  not 
engaired  in  carrying  on  the  business  of  sell- 
ing liquor,  and  a  liquor  license  is  required 
of  those  persons  who  sell  or  offer  to  sell  lia- 
uor  as  a  business.*  The  authorities  were  all 
Tfiviewfid 

In  State  v.  McMaster  (1892),  85  8.  C.  1,  the 
club  was  incorporated  in  good  faith.  Its 
rooms  were  situated  in  the  city  of  Columbia, 
used  exclusively  by  the  members,  and  in- 
tended to  prepare  for  them  a  place  where  they 
at  small  cost  could  have  ana  enjoy  the  priv- 
ileges and  privacy  of  a  well-cond noted  home, 
together  with  such  amusements  as  were  con- 
sistent with  the  rules  and  objects.  It  main- 
tained a  library  and  reading  rooms.  The 
court  says  the  cases  seem  not  to  be  in  accord. 
''We  have  examined  many  of  them,  in  the 
hope  of  being  able  to  reconcile  them,  but 
have  found  It  impossible  to  do  so.  We 
thick,  however,  much  of  the  seeming  con- 
flict arises  from  two  causes :  First.  Where 
the  allef2:ed  club,  as  a  matter  of  fact,  is  not 
bona  fide  what  it  purports  to  be,  but  is  a 
mere  device  to  evade  the  law  against  retail- 
ing liquor  without  a  license.  In  all  such 
cases,  of  course,  the  club  is  liable.  And, 
second,  from  Uie  difference  in  the  terms  of 
the  various  acts  upon  the  subject,  each  court 
construing  for  itself  the  laws  and  regulations 
of  its  own  state.*  It  (the  law  of  South  Car- 
olina) seems  to  recognize  two  kinds  of  li- 
cense :  One  used  in  some  kinds  of  business, 
called  "a  business  license,**  and  the  other  to 
retail  liquor,  called  "  a  liquor  license.  **  The 
statute  declares  that  no  license  for  the  sale 
of  spirituous  liquors  shall  be  granted  for 
South  Carolina  outside  of  the  corporated 
towns,  and  it  shall  be  unlawful  for  an^  per- 
son or  persons  to  sell  such  liquors  without 
a  license.  The  proper  municipal  authorities 
of  all  incorporated  cities,  etc.,  shall  bave 

Fiower  to  grant  licenses  to  retail  spirituous 
iquors,  etc.,  to  keep  eating  houses  apart 
from  taverns,  to  be  recommended  by  six  re- 


680 


MiaSOUBI  SUPRBMS  COUBT. 


UikC, 


sponsible  taxpayers,  on  giving  a  |1,000 
bond.  '^ Every  person  taking  out  a  license 
for  sale  of  spirituous  liquors  as  aforesaid 
shall  sell  tbe  same  in  a  room  fronting  on  the 
street,  without  any  screen,  curtain  or  other 
device  for  preventing  the  public  from  fully 
viewing  what  may  be  transpiring;  therein. 
The  court  continues:  ''Now,  considering 
these  provisions,  what  construction  can  bo 
placed  upon  them?  They  are  penal  in  their 
nature,  and  should  be  strictly  construed. 
Is  it  not  perfectly  manifest  that,  by  the  terms 
used,  the  legislature  did  not  intend  to  em- 
brace social  organizations,  such  as  the  Co- 
lumbia Club,  but,  on  the  contrary,  that  the 
true  intent,  and  meaning  of  all  these  provis- 
ions was  to  include  only  'keepers  of  drink- 
ing saloons,'  etc.?  That  is  to  say,  a  well- 
known  class  of  persons  who  are  engaged  in 
the  business  of  retailing  liquor  for  a  profit 
as  a  livelihood.  '  Expremo  unius  est  exclyno 
alteiiu9.  *  "  The  city  attempted  to  tax  the 
sales  of  the  club.  The  court  says:  *'The 
question,  then,  is  whether  the  regulations 
adopted  by  the  club  for  distributing  their 
liquors  among  its  own  members  'constituted 
a  sale,*  in  the  sense  of  section  1731  of  the 
General  Statutes,  which  makes  it  'unlawful 
to  sell  liquor  without  a  license  to  do  so.* 
As  I  understand  it,  the  law  does  not  forbid 
the  use  of  liquors,  but  merely  regulates  tbe 
sale.  The  club  owned  the  liquors,  and  each 
member  had  a  right  to  use  his  part  of  them 
as  he  pleased.  When  he  called  for  his  share 
or  any  part  of  it,  and  the  same  was  delivered 
to  him,  we  say  that  was  not  an  unlawful 
sale,  in  the  sense  of  the  law.  It  seems  to  us 
such  view  is  very  technical,  and  that  the 
more  reasonable  construction  is  that  tbe  reg- 
ulations of  the  club  amounted,  in  substance, 
to  a  method  of  dividing:  its  property  among 
its  owners.** 

Barden  v.  Montana  Club  (1891)  10  Mont. 
380,  11  L.  H.  A.  593,  the  club  was  a  corpo- 
ration organized  in  good  faith.  The  action 
was  prosecuted  under  a  statute  providing: 
"All  persons  who  deal  in,  sell,  or  dispose 
of,  directly  or  indirectly,  any  spirituous  liq- 
uors in  any  quantity  less  than  one  quart 
shall,  before  the  transaction  of  such  business, 
obtain  a  license.**  Mont.  Stat.  (15th  Ex. 
Sess.)  74.  The  sales  were  $40  a  day,  or 
$14, 600  a  year.  The  court  says :  **  The  court 
below  erred  in  its  findings  and  conclusions 
that  the  Montana  Club,  at  the  time  set  forth 
in  its  complaint,  made  sales  of  intoxicating 
liquors.** 

The  most  recent  case  that  has  come  under 
our  notice  is  Koenig  v.  State,  26  S.  W.  Rep. 
835,  in  which  Judge  Hurt,  for  the  court  of 
criminal  appeals  of  Texas,  reviews  all  the 
late  cases  pro  and  con.,  and  holds  that  the 
club  room  of  a  German  Turn  Verein,  main- 
tained in  connection  with  a  hall  for  the  usual 
purposes  of  such  a  society,  and  equipped 
with  periodicals,  billiard  tables,  and  card 
tables,  for  the  free  use  of  its  members,  where 
intoxicants  are  furnished,  without  profit,  to 
members  only,  for  fees  which  are  turned  into 
the  general  fund,  is  not  a  house  for  retailing 
liquors,  within  the  Penal  Code  of  Texas 
(article  355),  which  prohibita  card  plaving 
in  such  places.  He  cites  with  approval  the  | 
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above  cases  from  Virginia,  Tennessee,  Uod- 
tana,  Maryland,  Massachusetta,  amf  South 
Carolina,  and  the  queen's  bench,  in  Graff  ▼. 
Evans;  and  points  out  that  in  Chempeakc  Club 
of  Anna}Xfiut  City  v.  8taU,  63  Md.  446.  the 
local  option  law  was  in  force;  and  calls  at- 
tention to  the  separate  opinion  of  Judge 
Brjran,  concurred  in  by  Jwiges  Yellott  aiid 
Irving,  reaffirming  8eim  t.  State,  supra. 

The  decision  in  State  ▼.  Easton  Social  LU- 
erary  db  Musical  Club  nf  Talbot  County,  78 
Md.  97,  10  L.  R.  A.  64,  was  also  a  construc- 
tion of  the  local  option  law,  which  absolutely 
prohibited  any  person  whatever  from  selling 
in  the  county  in  which  the  action  arose. 

The  two  cases  of  State  v.  Lockyear^  05  N. 
C.  633,  59  Am.  Rep.  387,  and  ^te  v.  Nets, 
108  N.  C.  787,  13  L.  R.  A.  413;  were  like- 
wise  decided  on  prosecutions  for  violation  of 
the  local  option  law  of  that  state,  and  the 
latter  was  an  awkward  attempt  to  evade  the 
statute,  and  was  unquestionably  correctly 
decided ;  so,  likewise,  was  People  v.  ^n^^tet, 
115  N.  Y.  437,  6  L.  R.  A.  138. 

liickart  v.  People,  79  111.  85,  was  a  case 
where  the  club  was  held  to  be  clearly  a  shift 
or  device  to  evade  the  provisions  of  the  law. 
The  defendant  had  been  a  saloon  keeper,  and 
formed  a  club  for  the  purpose  of  selling  liq- 
uor. Any  member  paying  a  dollar  got  a 
dollar  in  tickets,  with  figures  marked  on  the 
margin,  which  were  go^  for  cigars,  beer, 
etc. ,  to  the  amount  or  one  dollar. 

In  State  v.  Mercer^  83  Iowa,  405,  the  oouit 
says:  **The  scheme  of  organization  was  a 
rather  clumsy  device  by  which  the  members 
of  the  social  club  hoped  to  defeat  the  law.* 

Stewart  v.  Waterloo  Turn  Verein,  71  Iowa, 
336,  60  Am.  Rep.  786,  is  not  in  point.  It 
does  not  appear  that  the  alleged  sale  was  to 
a  member,  and  the  only  question  considered 
was.  Was  the  corporation  liable  for  the  act 
of  its  member  who  made  the  alleged  sale? 

State  V.  Iloracek  (1889)  41  Kan.  87,  8  L. 
R.  A.  687,  was,  as  Black  says  in  hia  work 
on  Intoxicating  Liquors,  clearly  a  device. 
The  prosecution  was  under  a  statute  whic^ 
provided:  "Every  person  who  shall  di- 
rectly or  indirectly  keep,  or  who  shall  in 
any  manner  aid,  assist  or  abet  in  keepine:  or 
maintaining  in  any  club-room  or  other  place 
in  which  any  intoxicatinir  liquor  is  received 
or  kept  for  the  purpose  of  either  ^ift,  profit 
or  sale  as  a  beverage,  or  for  distribution  or 
division  among  the  members  of  any  club  by 
any  means  whatever,  shall  be  punished." 
The  court  held  the  keeping  was  harmless, 
the  liquor  havinfi:  been  lawfully  imported, 
and  beinfT  interstate  commerce,  but  there  was 
such  a  disposition  of  the  liquor  as  was  for- 
bidden by  the  statute. 

State  V.  Bacon  Club  of  Neosho,  44  Mo.  App. 
86,  is  not  in  conflict  with  these  views,  as  it 
is  very  evident  the  club  was  organized  to 
evade  the  law,  and  for  no  other  purpose. 
No  evasion  or  fraud  upon  the  law  can  bo 
effectual. 

Martin  v.  State  (1877)  59  Ala.  34,  was  un- 
der a  statute  which  the  court  says  carefully 
discriminated  between  two  acts,— one,  re- 
tailing spirituous  liquors  without  a  license; 
second,  engaging  in  the  business  of  retail injc 
liquors  without  a  license, — and  made  both 
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offensefl.  It  forbade  not  only  retailing  in 
the  way  of  businefis,  but  retailing:  not  in  the 
way  of  business.  There  is  no  such  distinc- 
tion in  our  law. 

In  Kentuekif  and  Unif>ernty  Club  t.  LouU- 
v&le,  92  Ky.  809,  the  prosecution  was  under 
a  city  ordinance  which  provided  that  ''every 
club-house  and  club- room  and  other  places 
of  resort  generally  known  as  such  wherein 
spirituous  liquors  are  sold  at  retail,  shall 
pay  a  license."  The  intention  to  tax  the 
club  for  pursuing  a  method  such  as  respond- 
ent adopted  in  Uiis  ease  is  too  evident  to 
need  discussion ;  so,  also,  was  State  v.  Boston 
Club  (1898)  45  La.  Ann.  585,  20  L.  R.  A.  185, 
requiring  that  club  to  be  licensed. 

The  cases  of  Stats  ▼.  Essex  Club,  58  N.  J. 
L.  99,  and  People  v.  Soule,  74  Mich.  250,  2 
L.  R.  A.  494,  are  the  strongest  cases  that 
hold  that  a  transaction  like  the  one  in  the 
case  before  us  is  a  violation  of  the  retail 
liquor  laws  of  these  states;  but,  unfamiliar 
as  we  are  with  the  statutes  of  those  states, 
it  yet  seems  evident  that  in  Michigan,  at 
least,  a  corporation  could  retail  liquors,  and 
the  question  was  one  simply  of  taxation. 
But  it  seems  to  us  that  inasmuch  as  this  club 
has  been  organized  since  1878,  it  is  not  cre- 
ated for  proUt,  and  that  the  legislature  must 


have  been  cognizant  that  many  similar  or^ 
ganizations  had  been  created  under  the  same 
statute ;  and,  if  it  had  been  the  intention  to 
require  them  to  take  out  a  liauor  license,  it 
would  have  made  some  provision  for  it,  or 
provided  a  license  tax  suitable  u>  the  case, 
as  they  cannot  under  the  dram-shop  act  exer- 
cise their  other  corporate  riffhts.  The  club 
has  pursued  this  method  of  providing  re- 
freshments for  some  fifteen  years.  Its  right 
seems  never  to  have  been  challenged  before, 
although  the  dram-shop  act  has  remained  sub- 
stantially the  same  all  these  years.  Where 
the  meaning  of  the  law  is  thus  seriously 
doubted,  a  proceeding  in  the  nature  of  a 
criminal  prosecution,  which  proposes  to  for- 
feit defendant's  charter,  ou^ht  to  be  strictly 
construed.  We  are  constrained  to  adopt  the 
view  that  the  club's  manner  of  furnishing 
its  members  wines  and  liquors  is  not  a  sale 
at  retail  or  in  original  package,  within  the 
meaning  of  the  dram-shop  law ;  and,  if  we 
are  wrong,  the  legislature,  which  is  to  con- 
vene in  a  few  weeks,  can  correct  the  con- 
struction we  have  placed  on  the  law. 
Tlie  judgment  is  therefore  affirmed, 

Sherwood  and  Burfl^eas,  JJ.,  concur. 


PENNSYLVANIA  SUPREME  COURT. 


COMMONWEALTH  of  Pennsylvania,«v  rel. 

John  FRY, 

«. 

THE  SCHOOL  DIRECTORS  OF  UPPER 
SWATARA  TOWNSHIP,  Appti. 

(lMPB.a08.) 

Residence  fbr  eomnioii-sehool  purposes 

is  not  acquired  by  beooming  an  Inmate  of  an  in- 


stitution chartered  for  the  oare,  support  and 
education  of  poor  and  needy  children,  and  mam- 
taJoed  by  appropriations  of  public  money  and 
voluntary  contributions. 

(November  12, 1804.) 

APPEAL  by  defendants  from  an  order  of 
the  Court  of  Common  Pleas  for  Dauphin 
County,  granting  a  maodamus  to  compel  de- 
fendants to  admit  relator  into  the  school  of 
which  they  were  directors,    Eeversed, 


Vote,— What  eonstUutes  residence  efntitUng  eMl' 
dren  to  the  priviUoes  of  piLblie  BChooHs, 

So  far  as  a  rule  can  be  deduced  from  the  oases 
upon  this  subject  It  seems  to  be  that  a  child  is  en- 
titled to  the  l>enefit  of  the  public  schools  in  the 
district  In  which  it  lives  if  It  has  irone  there  in 
Kood  faith  for  the  purpose  of  acquiring  a  home 
and  not  for  the  purpose  of  taklojf  advantage  of 
school  privUegea.  But  that  it  will  not  l)e  per- 
mitted to  go  Into  a  district  chiefly  f  or.the  purpose 
of  getting  school  advantages. 

Bona  fide  residents, 
A  child  which  is  sent  by  Its  mother/who  Is  un- 
able to  support  it,  to  a  city  where  she  llnds  a  place 
for  it  to  work  for  its  board,  is  entitled  to  the  privi- 
leges of  the  school  in  the  district  where  lis  new 
home  is  situated.  State  v.  Thayer,  74  Wis.  48.  In 
that  case  it  is  said:  **To  establisb  a  rule  that  a 
mhior  cannot  bavea  residence  for  school  purposes, 
other  ttaan  that  of  his  parents  would  In  many 
cases  deprive  him  of  all  benefit  of  the  schools. 
When  a  minor  has  i>oor  parents,  the  poverty  of 
tbe  parents  renders  It  absolutely  necessary  in 
many  cases  that  a  home  for  the  minor  should  be 
foand  in  places  different  from  that  of  the  parents, 
and  if  the  rule  was  applied,  such  children,  for 
whose  benefit  the  free  schools  were  especially  In- 
Btltated,  would  be  deprived  of  alUl)eneflt  of  them.** 

26L,R  A. 


A  child  living  with  a  domiciled  resident  and 
tax- payer  of  a  school  district  as  a  member  of  his 
family  with  the  expectation  on  the  part  of  aU 
parties  that  this  relation  will  continue  permanently 
although  she  has  never  been  adopted  and  her  par« 
ents  live  in  another  state,  so  that  she  has  not  a 
domicil.  In  the  technical  sense  of  that  term,  in  the 
district,  has  a  **  residence  "  there  for  school  pur- 
poses and  cannot  be  compelled  to  pay  tuition  as  a 
nonresident.  Yale  v.  West  Itflddle  School  Dist.  13 
L.  R.  A  161,  50  Conn.  489. 

Children  on  the  county  poor  farm  are  inhabit* 
ants  within  the  district  in  which  the  farm  is  lo- 
cated for  school  purposes.  School  Dist.  No.  2  in 
Brentwood  v.  Folhird,  65  N.  H.  603. 

Fictitious  resUUnee, 

A  residence  cannot  be  gained  by  an  Indenture  of 
apprenticeship  if  the  articles  are  made  for  the  pur- 
pose of  giving  the  child  the  benefit  of  a  school  in 
the  district  where  the  one  to  whom  he  is  appren- 
ticed resides.  School  Dist  No.  I  In  Milton  v.  Brag- 
don,  23  N.  H.  607. 

A  minor  cannot  acquire  a  residence  In  a  state 
different  from  that  of  her  parents  merely  for 
school  purposes.   Wheeler  v.  Burrows,  18  Ind.  14. 

A  farmer  cannot  entitle  bis  children  to  the 
privilege  of  free  tuition  In  the  public  schools  of  a 
dty  by  taking  a  house  in  the  oky  and  moving  In 


See  also  26  L.  R.  A.  584. 


Pennstlyakia  Supbemb  Coubt. 


Nov., 


The  facts  sufficiently  appear  in  the  opinion. 

MessTM,  James  I.  Ch&mberlaiii  and  L. 
W.  Hallf  for  appellant: 

We  deny  the  right  of  a  Harrisburg  institu- 
tion to  extend  its  chartered  conditions  and  by 
so  doing  intlict  a  wrong  on  the  school  dis- 
trict of  tipper  Swatara  township.  Subjection 
to  the  articles  of  association  is  a  fundamental 
condition. 

Society  for  Visitation  of  the  Siek  T.  Com.  62 
Pa.  180,  91  Am.  Dec.  189. 

The  applicants  are  nonresidents. 

The  parents'  domicil  is  in  Harrisburg  and 
Bteelton,  which  are  separate;  although  ad- 
Joining  school  districts,  and  therefore  their 
residence  for  common  school  privileges  is  that 
of  the  parents. 

Sdiool  Directors  of  West  Cliester  v.  James^  2 
Watts  &  S.  570,  87  Am.  Dec.  625;  Jacobs, 
Domicil. 

The  school  directors  of  this  district  having, 
as  stated  in  the  petition,  determined  for  them- 
selves that  the  residence  of  these  children  was 
not  Swatara  township,  and  that  the  children 
were  not  entitled  to  admission  to  the  schools 
over  which  they  had  official  Jurisdiction  and 
control,  their  decision  was  necessarily  final  as 
to  this  question. 

Both  V.  AfarshaU,  158  Pa.  272. 

Messrs,  T.  H.  Edwards  and  Milton  M. 
Lemer*  for  appellee: 

The  special  object  and  intent  of  both  consti- 
tutions and  the  statutes,  the  policy  of  the 
state,  and  the  desire  of  its  people  as  expressed 
in  the  constitutions,  is  that  the  benefiis  of  its 
schools  shall  be  extended  to  all  children,  and 
most  of  all  to  the  poor  children. 

A  construction  to  carry  out  this  intent 
should  be  favored. 

The  petitioners  have  shown  themselves  to 
be  both  within  the  letter  and  spirit  of  the  law. 

They  must  be  educated  where  they  are,  or 
not  at  alL 


School  Dist.  No,  t  in  Brenttoood  t.  Pollard, 
65  K.  H.  608;  ToUy.  West  Middle  Sciiool  DiU. 
18  L.  R.  A.  161, 59  Conn.  489:  i^taUy,  Thaysr^ 
74  Wis.  48;  Ward  T.  Fluod,  48  Cal.  86, 17  Am. 
Rep.  405. 

MeCoUnni,  J.,  delivered  the  opinion  of 

the  court : 

The  controlling  question  in  this  case  is 
whether  the  relator  has  a  residence  in  Upper 
Swatara  township,  which  entitles  him  to 
admission  to  the  common  schools  therein. 
He  is  a  child,  seven  years  old,  and  an  inmate 
of  the  Children's  Industrial  Association  of 
Harrisburg,  Pa., —  a  corporation  created  on 
the  22d  of  March.  1877,  under  the  Act  of 
April  29,  1874  (Purdon's  Dig.  12Ui  ed.  p. 
405) .  It  is  a  charitable  institution  sustained 
by  state  appropriations,  membership  dues, 
voluntary  contributions,  and  a  monthly  pay- 
ment of  eight  dollars  by  the  directors  of  the 
poor  of  Dauphin  county.  In  their  petition 
for  a  charter  the  incorporators  represented 
that  they  were  **  actuated  by  a  desire  to  im- 
prove the  moral,  social,  and  intellectual  con- 
dition of  the  children  of  the  city  of  Harris- 
burg,"  and  they  certified  that  the  business  of 
the  association  was  to  be  transacted  in  that 
city.  In  its  charter,  as  amended  on  the  ?'5th 
of  March,  1891,  the  object  of  the  association 
is  stated  to  be  **  the  care,  support,  education, 
and  spiritual  good  of  poor  and  needy  chil- 
dren. "  For  a  time  the  association  mai ntained 
a  place  in  Harrisburg  where  it  cared  for  and 
educated  the  children  it  received,  but  later 
on  it  erected  a  large  building  in  Upper 
Swatara  township,  to  which  the  children 
then  in  its  care  were  transferred,  and  others 
were  admitted.  It  employed  teachers  to  in- 
struct the  children  as  they  are  tauisht  in  the 
public  schools.  The  record  does  not  inform 
us  whether  all  the  children  in  its  care  were 
admitted  from  Harrisburg,  but  it  is  probable 


each  falL  for  the  winter,  and  In  the  spring  Riving 
up  the  house  and  movinir  baok  to  the  farm,  which 
Is  bis  only  place  of  business.  Gardner  v.  Earffo 
Board  of  Education,  6  Dak.  260. 

Children  cannot  acquire  the  right  to  attend  a 
school  by  belD?  sent  to  board  with  a  relative  re- 
siding within  the  district  and  attending  the  school 
for  a  few  weeks  before  the  fact  of  their  nonresi- 
dence  is  discovered.  People  v.  Board  of  Educa- 
tion, 26  Ili.App.  47a. 

In  Haverhill  v.  Gale,  108  Mass.  104,  children  of  a 
man  living  in  one  state  were  sent  to  a  town  in  an- 
other state,  where  a  boarding  place  was  secured 
for  them  from  Monday  until  Friday,  to  enable 
them  to  attend  school  in  such  town.  The  school 
board  brought  suit  for  their  tuition,  but  the  court 
held  there  was  no  legal  right  for  them  to  attend 
there,  and  therefore  the  tuition  oould  not  be  col- 
lected. 

Bonajide  resfdents,  idhen  not  entitled. 

Persons  residing  on  a  United  States  military 
reservation  are  not  entltied  to  the  privileges  of  the 
public  school  in  the  town  in  which  the  reservation 
is  located.    Opinion  of  the  Justices.  1  Met.  680. 

Inmat^Hi  in  a  denominational  orphan  asylum  are 
not  children,  wards,  or  apprentices  of  actual  resi- 
dents within  the  district,  so  as  to  be  entitled  to 
school  privileges.  State  y.  Directors  of  School 
Dist.  Ko.l4;  Mill  Greek  Twp.  ▼.  Hamilton  County, 
10  Ohio  St.  448. 

And  there  is  a  Missouri  case  which  seems  to  be 
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at  variance  with  the  principle  of  the  dedsiona 
elsewhere. 

A  child  sent  to  live  with  its  grand-mother  so 
long  as  the  latter  may  live  is  not  a  resident  of  the 
district  in  which  the  grand-mother  resides,  so  as 
to  be  entitled  to  the  free  privileges  of  the  school,  if 
the  parents  live  in  another  district,  where  the  stat- 
utes make  residence  a  prerequisite  to  such  privi- 
leges and  provide  that  orphan  children  or  ap- 
prentices should  have  the  privilege  of  attending 
school  in  any  district  In  which  they  may  tlnd  a 
temporary  or  permanent  home.  Binda  v.  Klinge, 
aOMo.  APP.28S. 

AnaJofftee, 

There  are  two  Pennsylvania  cases  which  have 
considered  the  question  of  the  minor's  tesidenoe 
for  purposes  of  paying  school  taxes,  the  prin- 
ciple of  which  might  be  applicable  to  his  right  to 
attend  schooL 

In  School  Directors  of  West  Chester  v.  James.  % 
Watts  &  3.  668,  87  Am.  Deo.  6S3,  it  was  held  tliat  the 
residence  of  a  ward  did  not  follow  that  of  his 
guardian  for  the  purpose  of  suhjectlng  his  prop- 
erty to  taxation  for  school  purposes  within  the 
district  in  which  the  guardian  resided. 

But  the  law  wa<«  afterwards  changed  so  as  to 
render  the  property  taxable  where  it  was  situated, 
rather  then  where  the  minor  resided,  except  in 
certain  cases  where  he  was  residing  with  his 
father  within  the  state.  West  Chester  School  DlsU 
▼.  Darlington,  88  Pa.  157'  H.  P.  F. 


18M.    CoxMOHWBJLLTH,  «s  rd.  Fbt,  t.  School  DnuDoroos  6v  XJfpbb  Swataba  Twr.    68ft 


that  many  of  them  were,  because,  as  we  have 
«een,  the  association  was  bom  of  a  desire  to 
improve  the  condition  of  the  children  of  that 
«ity.  Do  children  from  other  districts  who 
beoome  inmates  of  this  institution  acquire 
-thereby  the  right  to  free  admission  to  the 
public  schools  of  Upper  Swatara  township. 
Tike  learned  judge  of  the  court  below  con- 
•claded  that  their  physical  presence  in  the 
-district,  considered  in  connection  with  the 
Act  of  8th  May,  1854,  requiring  school  di* 
lectors  to  establish  a  **8ufltcient  number  of 
public  schools  for  the  education  of  every  in- 
•aividual  between  the  ages  of  five  and  twenty- 
-one  years,  in  their  respective  districts,"  gave 
them  such  right.  He  concluded,  however, 
that  a  reasonable  interpretation  of  the  act 
would  limit  it  to  persons  of  the  prescribed 
st^e  who  were  residents  of  the  district.  In 
•determining  whether  the  relator  has  a  resi- 
doDce  in  Upper  Swatara  township,  which 
-entitles  him  to  common-school  privileges 
"there,  regard  must  be  had  to  the  occasion  and 

f  purpose  of  his  presence  there,  and  to  the  true 
ntent  and  meaninjf  of  the  act  referred  to. 
He  is  there  as  an  inmate  of  an  institution 
owned  and  managed  by  an  association  char* 
tered  for  the  purpose  of  supporting,  caring 
for,  and  educating  poor  and  needy  children. 
Independently  of  his  presence  in  this  insti- 
tution for  the  purpose  of  maintenance  and 
^ucation  therein,  there  is  nothing  on  which 
to  base  the  claim  that  he  is  a  resident  in  the 
district,  for  whom  it  is  the  duty  of  the  di* 
rectors  to  provide  common* school  facilities. 
In  respect  to  the  acquisition  of  a  residence 
in  the  district  by  his  physical  presence  in  it, 
he  is  on  the  footing  of  the  children  in  Girard 
-Collei^e,  and  of  the  children  in  the  schools 
•established  by  the  state  for  the  support  and 
•education  of  soldiers'  orphans.  These  insti- 
tutions, like  the  Children's  Industrial  Asso- 
4siation  of  Harrisburg,  were  created  for  the 
maintenance  and  education  of  poor  and  needy 
•children,  who  may  be  admitted  to  them  from 
all  parts  of  the  state.  But  the  presence  of 
the  children  in  these  institutions  does  not, 
in  our  opinion,  confer  upon  them  any  ad- 
•ditional  rights  or  privileges  in  the  common 
schools.  When  the  relator  entered  the  char- 
itable institution  of  which  he  is  now  an  in- 
-mate,  he  was  not  entitled  to  admission  to  the 

gublic  schools  of  Upper  Swatara  township. 
le  was  not  a  resident  of  the  district,  nor  a 
member  of  any  family  in  it.  In  view  of  the 
purposes  for  and  the  conditions  under  which 
£e  entered  it,  his  presence  there  did  not  im- 
pose on  the  local  authorities  any  duty. in  ref- 
'ercnce  to  his  education.  Neither  be  nor  the 
institution  of  which  he  is  an  inmate  is  in 
any  manner  identified  with  the  district.  The 
latter  pays  no  taxes  there  for  the  support  of 
^e  schools.  It  has  undertaken  to  care  for, 
aupport,  and  educate  him  from  the  fund 
raised  in  the  manner  already  stated.  While 
lie  is  in  its  care  and  under  its  control,  he 
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cannot  aoqaire  common-school  privileges 
distinct  from  and  independent  of  those  which 
belonged  to  him  in  the  place  of  his  residence 
when  he  was  taken  from  it.  If  the  associa- 
tion is  unable  to  perform  its  charter  duties 
in  reference  to  him,  its  inability  to  do  so 
cannot,  of  itself,  char^  the  district  with 
his  education  and  maintenance.  It  ought 
not  to  receive  under  its  care  more  children 
than  it  is  qualified  to  support  and  teach  in 
conformity  with  the  provisions  of  its  charter, 
and  presumably  it  has  not  done  so.  But  this 
is  a  matter  foreign  to  our  present  inquiry, 
as  it  does  not  appear  on  this  record  that  it  is 
unable  to  care  for  all  it  has  in  charge.  In 
accordance  with  the  views  we  have  expressed, 
we  conclude  that  the  relator's  presence  in 
the  district,  under  the  circumstances  shown, 
has  not  qualified  him  for  admission  to  its 
public  schools.  In  reaching  this  conclusion, 
we  do  not  deny  to  any  child  in  the  common- 
wealth his  or  her  rights  under  our  common- 
school  system.  On  the  contrary,  we  reognize 
and  maintain  those  rights,  without  abridg- 
ment or  qualification.  We  realize  that,  to 
preserve  that  system,  it  must  be  administered 
m  obedience  to  the  laws  on  which  it  is 
founded,  and  by  which  it  is  governed. 
While  it  establishes  schools  in  which  all 
persons  in  the  commonwealth  between  the 
ages  of  5  and  21  years  may  be  educated,  they 
must  receive  the  benefits  it  confers  in  the 
districts  in  which  they  respectively  reside. 
The  residents  of  one  school  district  are  not 
entitled  to  free  admission  to  and  education 
in  the  schools  of  an  adjoining  district.  The 
taxes  levied  by  a  school  district  are  for  the 
education  of  the  children  of  that  district,  and 
are  not  applicable  to  the  education  of  the 
children  of  another  district.  There  is  no 
warrant  in  our  common  school  svstem  for  the 
contention  that  an  institution  like  the  Chil- 
dren's Industrial  Association  of  Harrisburg 
may  bring  into  any  district  it  pleases  the 
poor  and  needy  children  of  other  districts, 
for  the  purpose  of  maintenance  and  education 
in  conformity  with  its  charter,  and  thereby 
impose  on  the  district  to  which  it  has  brought 
them  a  duty  it  assumed  in  its  acceptance  of 
them,  and  for  the  perfornmnce  of  which  it 
is  bound  by  its  charter.  Such  a  construction 
would  result,  in  some  cases,  in  a  denial  to 
the  children  of  the  district  of  the  school  fa- 
cilities it  was  intended  they  should  have 
therein.  It  would  impose  on  some  districts 
burdens  they  could  not  sustain  under  Uie 
power  given  them  to  levy  taxes  for  school 
purposes.  It  would  tend  to  defeat  the  equal- 
ization of  the  burdens  and  benefits  contem- 
plated by  our  common- school  system,  and 
would  otherwise  materially  impair  its  efl9- 
ciency. 

IJie  order  awarding  a  peremptory  mandamut 
is  reverted,  and  the  petition  therefor  is  dis- 
missed. 
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PBHVBTLTAHIA  BuPRKirB  COUBT. 


NOT.» 


COMMONWEALTH  of  PennsylTanla,  ex  reL 
Warren  PARRIS,  by  A.  F.  Thompson,  His 

Next  Friend, 

A.  F.  BALMEH  et  al..  Directors  of  the  Brook' 
ville  Borough  School  District,  AppU. 

(16APK.60U 

!•  Residence  ftn*  eoouncm-seheol  pur- 
poses to  not  acquired  by  beoomlnff  an  Inmate 
of  an  Institution  obartered  for  the  care,  support* 
and  education  of  poor  and  needy  children,  and 
maintained  by  appropriations  of  public  money 
and  voluntary  contributions. 

8*  A  statute  giving  children  of  soldiers 
of  the  late  war  of  the  rebellion  £ree 
admission  to  public  schools  in  any  dis- 
trict does  not  Include  children  who  are  in  a  char- 
itable institution,  where  the  state  has  made 
adequate  provision  for  their  education,  even  if 
the  directors  of  such  institution  havp,  by  roiscon- 
duot  or  netf lect,  failed  to  carry  out  tha  provision. 

(November  18, 18M.) 

APPEAL  by  defendants  from  an  order  of  the 
Court  of  Common  Pleas  for  Jefferson 
County^  granting  a  mandamus  to  compel  de- 
fendants to  allow  relator  to  attend  Uie  public 
■chool  of  which  they  were  directors.  Reversed, 

The  facts  are  stated  in  the  opinion. 

Mewra,  W.  F.  Stewart  and  W.  P.  Jenks* 
for  appellants: 

The  legislature  has  provided  a  special  sys- 
tem for  the  education  of  all  such  children  as 
the  relator,  a  system  which  equally  burdens 
all  the  tax-payers  of  the  commonwealth.  The 
system  has  regulations  of  its  own.  Its  pro- 
"^sions  are  executed  by  its  own  agents;  it  has  its 
own  scboolhouses;  its  own  teachers;  its  own 
revenues;  is  as  distinctly  marked  and  kept 
separate  from  the  common-school  system  as 
though  no  common-school  system  existed. 

This  act  vinktes  the  Constitution,  article  9, 
section  1.  The  expense  of  educating  and 
furnishing  books  to  these  children  must  be 
raised,  of  course,  by  taxation.  The  tax  is  not 
▼slid,  as  it  is  for  a  purpose  in  which  the  com- 
munity taxed  has  palpably  no  interest,  and  is 
a  case  where  the  act  imposes  a  burden  for  the 
benefit  of  others,  and  Is  therefore  not  constitu- 
tional. 

Sharplen  t.  Philaddphia,  21  Pa.  147, 69  Am. 
Dec.  759. 

The  government  has  no  right  to  take  the 

Eroperty  of  the  people  of  Brookville  to  buv 
ooks  and  supplies  for  children  in  whom  they 
have  no  interest. 

Pittsburgh  v.  8cott,  1  Pa.  809,  also  Cascade 
School  Diet,  ▼.  Leieie  School  Diet,  48  Pa.  818. 

This  act  is  an  attempt  to  evade  the  constitu- 
tion. It  is  indeed  special  and  class  legislation 
under  the  attempted  disguise  of  a  general  law 
which  has  been  judicially  pronounced  of  all 
forms  of  special  legislation  the  most  vicious. 

Scofoden'e  App.  96  Pa.  422,  also  Cam.  t.  BU- 
ton,  88  Pa.  258. 

The  subject  of  the  act,  public  educating  of 
children,  is  a  proper  subject  for  general  legis 
lation. 


NOTB.— As  to  what  constitutes  residence  entitling 
children  to  the  privilege  of  public  schools,  aee  note 
to  the  case  tmmediataly  preoedlnc  this  ona. 

MklCA. 


The  provisions  of  the  oonstituUon  which  for* 
bid  local  and  special  legialaiion  cannot  h» 
brushed  aside  so  easily. 

Weinman  v.  WilkintburgAB.  L.  Pom,  R,  Co, 
118  Pa.  198. 

Meeere,  George  A.  Jenks  and  diaries^ 
Corbet*  for  appellee: 

Among  the  duties  and  power*  of  school  di- 
rectors the  law  declares:  "  They  shall  establish 
a  sufficient  number  of  common  schools  for  the 
education  of  every  individual  between  the  agea* 
of  six  and  twenty-one  years,  in  their  respec- 
tive districts,  who  mav  apply  for  admission 
and  instruction,  either  In  person,  or  by  parent, 
guardian,  or  next  friend. 

Section  28,  Act  May  8.  1854,  Pab.  Laws. 
821;  Brightley,  Purdon's  Dig..  11th  ed.  p. 290. 
pK  47. 

The  child  cannot  be  met  at  the  door  of  tha 
schoolbouse  and  turned  away  because  hia- 
fatber  or  guardian  has  not  paid  his  school  tax 
or  made  a  proper  contract  relating  to  any  mat- 
ter which  is  or  might  be  a  proper  subject  of 
contract 

MeCollnm*  J.,  delivered  the  opinion  of 

the  court : 

In  Com.  V.  Upper  Sieatara  Twp,  School 
Diet,  Direetore  (decided  at  this  term), 
(Pa.)  ante,  681,  we  held  that  the  inmatea 
of  an  institution  chartered  for  the  care,  anp- 
port,  and  education  of  poor  and  needy  chil- 
dren, and  maintained  by  state  appropria- 
tions, voluntary  contributions,  etc.,  did  not, 
by  their  presence  in  it  for  the  purpose  of 
eaucation  and  maintenance,  become  entitled 
to  free  admission  to  the  schools  of  the  dis- 
trict in  which  it  was  located.  In  other 
words,  we  held  that  the  nonresidents  of  the- 
district  did  not  acquire  a  residence  therein, 
for  common-school  purposes,  by  becoming 
inmates  of  the  institution,  for  care,  support, 
and  education.  It  is  not  necessary  in  Uiia 
case  to  restate  the  grounds  of  that  decision, 
or  the  reasons  given  for  it.  The  facts  in  the 
two  cases  are  not  exactly  alike,  but  it  is  be- 
lieved that  the  principle  on  which  the  one 
referred  to  was  determined  is  applicable  to* 
and  governs  this.  The  object  of  the  Chil- 
dren's Industrial  Association  of  Harrisburg 
was  the  care,  support,  and  education  of  poor 
and  needy  children,  and  there  was  no  resi- 
dence or  class  limitation  in  its  charter.  The 
Pennsylvania  Memorial  Home  was  chartered 
for  tlie  purpose,  inter  eUia,  of  providing  com- 
fortable homes  and  maintenance  for  the  chil- 
dren of  deceased  and  permanently  disabled 
Union  soldiers,  but  its  charter  was  silent  as 
to  the  education  of  them.  The  home  was 
located  in  the  borough  of  Brookville,  and 
the  state  made  large  appropriations  for  build- 
ings and  other  equipment  required  for  the 
performance  of  its  charter  work.  Since  its 
location  there  the  state  has  made  an  adequate 
appropriation  for  the  education  of  its  in- 
mates. There  is  now,  and  was  when  the 
petition  for  the  mandamus  was  filed,  a  good 
school  established  in  the  home,  in  which  all 
its  inmates  who  require  school  privileges 
are  educated  at  the  expense  of  the  state.  In 
thus  providing  for  the  education  of  the  in- 
mates of  the  home,  the  state  recognizes  and' 
avoids  the  injustice  that  would  be  done  to* 
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tbiB  district  in  which  it  is  located  if  they 
were  admitted  to  its  public  schools,  and 
educated  there  at  its  expense,  and  in  abridg- 
ment of  the  rights  of  its  own  children  to 
education  therein.  The  learned  counsel  for 
the  relator  apparently  concede  that  the  un- 
derlying principle  of  our  common -school 
system  Is  that  the  children  of  the  common- 
wealth shall  exercise  and  enjov  the  rights  it 
confers  in  the  districts  in  wnich  they  re- 
spectively reside,  and  that  the  duty  of  each 
district  is  to  provide  for  the  education  of  the 
chi Idren  belonging  to  it.  But  they  contend — 
First,  that  the  relator  has  a  residence  in  the 
Brookville  district,  by  virtue  of  his  admis- 
sion to  and  presence  in  the  home ;  and,  sec- 
ond, that  he  is  entitled,  under  the  Act  of 
18th  April,  1893  (Pub.  Laws,  28)  to  free, 
admission  to  the  public  schools  of  the  dis- 
trict, because  he  is  a  child  ''of  a  soldier  of 
the  late  War  of  the  Rebellion."  Their  first 
contention  is  sufficiently  answered  bv  our 
decision  in  Fry*$  Ca$e,  It  is  claimed  that 
the  act  on  which  their  second  contention  is 
baaed  is  class  legislation,  and  therefore  un- 
constitutional. The  question  thus  raised 
need  not  be  decided  or  considered  now,  be- 
cause, in  our  view  of  the  act,  it  is  not  ap- 
plicable to  the  case  presented  by  the  peti- 
tion and  answer.  It  provides  that  the  child 
of  a  Union  soldier,  who  shall  be  temporarily 
or  otherwise  in  any  school  district  of  the 
commonwealth,  shall  have  the  same  right  to 
instruction  in  the  proper  school  of  such  dis- 
trict as  the  resident  children  have,  although 
he  may  have  come  into  the  district  for  the 
purpose  of  attending  such  school,  and  the 
residence  of  his  parents,  guardian,  or  other 
person  entitled  to  the  custody  of  him  may 
be  in  another  district.  It  was  obviouslv  in- 
tended to  secure  common- school  privileges 
to  the  children  of  soldiers  who  were  obliged 
to  seek  employment  and  homes  in  families 
outside  of  the  district  of  their  parents'  resi- 
dence, but  we  discover  no  manifestation  of 
a  purpose  in  it  to  include  the  children  of 
any  class  for  whose  education  in  the  charit- 
able institution  of  which  they  are  inmates 
the  state  has -made  adequate  provision. 


The  learned  court  below  thought  that 
School  Dist,  No,  2  in  Brenttoood  v.  Poilard, 
65  N.  H.  608,  afforded  some  support  to  the 
relator's  contention  in  this  case,  but  we  do 
not  think  so.  In  that  case  it  was  decided 
that  the  minor  children  of  paupers  supported 
at  a  county  poor  farm  had  the  right  to  attend 
the  public  school  in  the  district  in  which, 
such  county  farm  was  located,  on  the  ground 
that  they  were  inhabitants  of  the  district, 
within  the  meaning  of  the  statute  regulating- 
admission  to  the  public  schools.  The  county 
farm  was  taxed  for  school  purposes  in  that 
district,  and  it  is  manifest  from  the  opiniona 
of  the  Judges  that,  if  the  state  or  county  had 
specially  provided  for  the  education  of  the 
children  upon  it,  their  application  for  free 
admission  to  the  public  school  would  have 
been  denied.  Besides,  the  decision  in  Pol- 
lard* m  Gone  was  made  with  reference  to  the 
educational  system  of  New  Hampshire,  and 
to  what  extent  that  conforms  to  the  common- 
school  system  of  Pennsylvania  does  not  ap- 
pear from  the  report  of  it.  It  is  not,  there- 
fore, an  authoritv  for  the  proposition  that 
nonresident  children,  for  whose  educatioa 
the  state  has  otherwise  provided,  are  entitled 
to  free  admission  to  tlie  public  schools  of  a 
district  by  reason  of  their  presence  in  a  char- 
itable institution  located  within  it.  It  ia 
suggested,  however,  that  the  children  may 
acquire  the  right  to  such  admission  by  the 
misconduct  or  neglect  of  the  managers  of 
such  institution.  We  do  not  think  so.  With 
the  same  propriety  and  reason  it  might  be 
said  the  misconduct  or  neglect  of  the  school 
directors  of  one  district  entitles  the  children 
residing  in  it  to  free  admission  to  the  schools 
of  an  M joining  district.  We  think,  upon 
due  consideration  of  the  facts  of  this  case, 
and  the  legislation  pertfncnt  to  it,  that  ic 
is  governed  b^  the  principle  on  which  Fry*^ 
Que  was  decided. 

Tlie  order  awarding  a  peremptory  mandamus 
i»  reveried,  and  the  petition  therefor  is  dis* 
missed,  at  the  costs  of  the  relator. 


SOUTH  CAROLINA  SUPREME  COURT. 


STATE  of  South  Carolina,  Bespt., 

V. 

L  H.  MOREHEAD,  Appt 


a  a. 


J 


A  amle  and  dellTerj  of  a  eewing^  maehtne 
cajvled  aa  a  aample  by  a  traTelin^ 
matent  who  as  a  rule  merely  takes  orders  for  his 
principal  who  has  an  established  place  of  busi- 
ness Is  not  a  sale  by  a  hawker  or  peddler  under 
the  Act  of  18BS  restriotinff  sales  by  samples  or 


otherwise  by  hawkers  and  peddlers,  but  provlA. 
ioff  that  it  siiaU  not  apply  to  sales  by  sample  by 
persons  traveling  for  established  oommerola) 
bouses. 

(December  16,  180U 

APPEAL  by  defendant  from  a  Judgment  of 
li  the  Common  Pleas  Circuit  Court  for 
Rich  bind  County,  convicting  him  of  violating 
the  statute  against  hawking  and  peddling  with- 
out a  license.    Bewned. 


NoTV.~The  effect  of  a  sinffle  sale  as  a  violation 
ef  laws  restricting  certain  kinds  of  business  is 
considered  in  a  note  to  State  v.  Ray  (N.  C.)  14  L.  R. 
▲.  689,  while  a  later  case  quite  similar  to  the  pres- 
•nt  is  that  of  Be  Hooston  (a  a  W.  D.  MoJ  14  L.  B. 

t6  L.R  A. 


A.  719.  A  similar  question  as  to  what  constitutes 
dolnflr  business  by  a  foreign  corporation  is  treate<i 
in  the  note  to  Gone  Export  A  Oommlssioa  Oo.  v. 

Poole  (S.  a)  M  L.  B.  A«  sea. 


See  also  36  L.  R.  A.  497 ;  48  L.  R.  A.  99. 


South  Cabousa  Supbumb  Court. 


Dec, 


TJie.  facto  are  stated  tn  the  opmion. 
Me8tr9.  Andrew  Crawford  and  Barron 

A  Rajr»  for  appellant: 

There  is  notbiDg  io  the  uae  of  tbe  words 
"hawkers'*  and  "peddlers"  in  tbe  forth  section 
of  the  Act,  enlarging  their  meaning  or  in  any- 
wise affecting  tbe  legal  and  accepted  defini- 
tion given  them  by  all  tbe  lexicographers. 

^bat  hawkers  and  peddlers  are  meant?  Not 
the  agente  of  established  commercial  houses, 
because  they  are  not  hawkers  and  peddlers, 
but  those  persons  who  are  to  be  licensed  under 
tbe  provisions  of  the  statute,  to  wit:  "Itin- 
erant traders  who  carry  their  goods,  wares, 
and  merchandise  through  the  streets  from 
town  to  town,  and  from  place  to  place." 

8taU  V.  Belcher,  1  McMulL  L.4U 

The  rule  is,  where  general  words  follow  par- 
ticular ones,  to  construe  them  as  applicable 
only  to  persons  or  things  of  the  same  general 
character  or  class. 

St,  Louis  V.  Laughli'n,  49  Mo.  569;  Cooley, 
Taxn.  389,  note;  Endlicb,  Interpretation  of 
Statutes,  §§  899.  401-406, 407. 

In  construing  a  bigbly  penal  statute,  we 
should  be  bound  t«  give  it  such  a  construction 
as  would  prevent  persoiis  not  clearly  embraced 
by  its  words  from  being  held  amenable  to  its 
provisions. 

State  V.  Belcher,  eupra;  1  Dill.  Mun.  Corp. 
86-251;  Stamford  v.  FMer,  140  N.  Y.  187. 

A  hawker  and  peddler  is  one  who  is  an 
Itinerant  trader,  carrying  his  wares,  merchan- 
dise and  goods  about  with  him. 

State  V.  Helcher,  eupra;  State  v.  Chadbourn, 
80  N.  C.  479,  80  Am.  Rep.  94. 

Tbe  selling  of  one  machine,  where  this  agent 
sometimes  sells  bis  sample  machine  which  he 
has  with  him  on  his  wagon,  does  not  make 
him  a  hawker  and  peddler,  and  an  offender 
Against  the  statute. 

Davenport  v.  Rice,  76  Iowa,  74;  Com,  ▼.  Far- 
num,  114  Mass.  267;  Stamford  v.  Fisher, 
tupra. 

Tlie  law  as  to  Morehead  is  unconstitutional, 
null  nnd  void. 

Keliej/  V.  State,  6  Ohio  St.  269;  Cooley, 
Const.  LIm.  294-296;  Biile  v.  Goshen,  8  L.  R. 
A.  261,  117  Ind.  221;  ^fcGlellanY.  Pettigrew, 
44  La.  Ann.  856;  State  Center  v.  Barenstein, 
66  Iowa,  249;  State  v.  Columbia,  6  Rich.  L. 
416. 

Tbe  power  of  fixing  license  fees  is  the  exer- 
cise of  a  judicial  power,  and  tbe  reasonable- 
nes.<i  of  Rucb  charges  is  a  judicial  question 
which  tbe  state  cannot  empower  the  county 
commissioners  to  fix  Anally  without  opportu- 
nity for  a  judicial  hearing  on  the  question  of 
their  reasonableness. 

Chicago,  M,  <fc  St,  P.  /?.  Co,  v.  Minnesota, 
V6A  U.  S.  418,  33  L.  ed.  970;  Ertine's  App.  16 
Pa.  266,  65  Am.  Dec.  499. 

i/r.  John  P.Thomas,  Jr.,  for  respondent: 

General  words  wbicb  follow  particular  and 
flpecific  ones  fake  their  meaning  from  the  lat- 
ter and  are  restricted  to  the  same  genus  as  those 
word's;  in  other  words,  tbe  general  words  com- 
prehend only  things  of  the  same  kind  as  those 
designated  bv  tbe  specific  words  that  precede. 

Endlicb,  InterpretaHon  of  Statutes,  §  406. 

Under  this  rule,  it  may  be  the  proper  con- 
strifction  of  section  four  to  limit  the  meaning  of 
"established   commercial   houses,"   to    sudi 
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houses  whose  basinet  is  the  selling  of  news- 
papers, vegetables,  tobacco,  and  the  other  par- 
ticular articles  mentioned  in  tbe  preceding 
clause. 

Under  the  facts  the  defendant  was  guilty 
of  a  violation  of  the  act  in  anv  event,  for  his 
business  was  not  confined  to  selling  by  sample, 
but  was  actually  the  business  of  one  who 
answered  the  description  of  a  hawker  and 
peddler. 

i<tate  V.  Belcher,  1  McMull.  L.  42;  9  Am.  A 
Eng.  Encyclop.  Law,  p.  307. 

The  requirement  of  tbe  payment  of  license 
fees  for  the  exercise  of  any  employment  or 
calling  is  an  exercise  of  the  taxing  power. 

State  V.  Columbia,  6  8.  C.  N.  S.  1;  ^aUy, 
Hayne,  4  S.  C.  ^.  a  403;  9  Am.  &  Eng. 
Encyclop.  Law,  p.  809:  Osborne  v.  Mtbile,  44 
Ala.  493;  FretweU  v.  Troy,  18  Kan.  271;  Port 
Royal  Min,  Co.  v.  Hagood,  8  L.  R  A.  841,  30 
S.  C.  625;  Lock^s  App.  72  Pa.  491, 13  Am. 
Rep.  716. 

To  make  a  statute  a  public  law  of  general 
obli;2ation.  it  is  not  necessary  that  it  should  be 
equally  applicable  to  all  parts  of  tbe  state;  all 
that  is  required  is  that  it  should  apply  to  all 
persons  within  the  territorial  limits  described 
in  tbe  act. 

Cooley,  Const.  Llm.  890,  noU;  State  v.  Ber- 
lin, 21  8.  C.  296,  63  Am.  Rep.  677;  WetUrn  U. 
Tdeg  Co.  v.  Charleston,  66  Fed.  Rep.  431. 

Tbe  interstate  commerce  question  cannot 
arise  under  tbe  facts,  because  defendant  was 
not  convicted  of  selling  goods  by  sample,  but 
was  convicted  of  making  an  actual  sale  of 
merchandise,  in  the  course  of  his  regular  em- 
ployment of  traveling  about  in  Richland 
county,  from  place  to  place,  for  tbe  purpose 
of  making  sales. 

If  tbe  act  discriminates  against  those  repre- 
senting residents  of  this  state  yet  that  would  be 
no  cause  for  holding  the  act  In  question  in- 
valid. 

Bobbins  v.  Shelby  County  Taxing  Diet,  120  U. 
8. 489, 30  L.  ed.  694;  Brennany.  TituniUe,  153 
U.  8.  289,  38  L.  ed.  719. 

In  Lelaup  v.  Port  of  MobOe,  127  U.  S.  640, 
82  L.  ed.  311,  2  Inters.  Com.  Rep.  184,  Mr, 
Jvstice  Bradley  says:  "Of  course,  the  exac- 
tion of  a  license  tax  as  a  condition  of  doing  any 
particular  business  is  a  lax  on  tbe  occupation. ' 

See  also  Welton  v.  Missouri,  91  U.  S.  275, 
23  L.  ed.  347;  Ficklen  v.  Shelby  County  Tax- 
ing Diet,  145  U.  8.  22,  36  L.  ed.  606,  4  Inters. 
Com.  Rep.  79;  ^  parte  Thornton,  12  Fed. 
Rep.  638;  Bobbins  y.  S/idby  County  Taxing 
Diet,  supra. 

Laws  restraining  hawkers  and  peddlers  from 
tbe  practice  of  their  calling  without  a  license 
are  generally  held  to  be  constitutional,  both 
with  reference  to  tbe  state  and  national  consti- 
tutions. 

9  Am.  &  Eng.  Encyclop.  Law,  p.  311;  E» 
parte  Hanson,  28  Fed.  Rep.  127;  Eoire  Mack. 
Co.  V.  (^age,  100  U.  8.  676,  25  L.  ed.  754;  F^ 
pie  V.  WempU,  181  N.  Y.  64. 

Mr.  P.  H.  Nelson  also  for  respondent. 

Mclver,  Ch,  J,,  delivered  the  opinion  of 
the  court : 

The  defendant  has  been  indicted  for,  and 
convicted  of,  a  violation  of  the  Act  of  1893, 
entitled  ''An  act  to  amend  the  law  at  to 
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inwken  and  peddien"  (21  Stat,  at  L.  407), 
and  this  appeal  preaenta  two  questions :  (1) 
Whether  the  defendant  is  a  hawker  and  ped- 
dler, and  as  such  amenable  to  the  provisions 
of  said  act.  (2)  If  so,  whether  the  act  is 
•constitutional. 

We  do  not  undentand  that  the  Act  of  189S 
purports  either  to  define  the  long- established 
•offense  of  hawking  and  peddling,  or  to  en- 
large its  definition  as  heretofore  recognized, 
but  simply  declares  in  its  first  section  that 
"no  person  shall,  as  hawker  or  peddler,  ex- 
pose for  sale,  or  sell,  any  goods,  wares  or 
merchandise,"  without  a  license.  In  its  sec- 
ond section  the  act  prescribes  who  shall  is- 
«ue  the  required  license,  and  other  particu- 
lars as  to  such  license.  In  the  third  section 
•certain  public  oHicers  are  required,  and  any 
citizen  is  authorized,  to  demand  and  inspect 
the  license  of  any  hawker  or  peddler,  and 
cause  lo  be  arrested  any  hawker  or  peddler 
found  without  a  license,  and  have  him 
brouffbt  to  justice.  The  provislous  of  the 
fourtu  section,  upon  which  the  first  question 
in  this  case  mainly  turns,  ure  as  follows: 
"That  the  provisions  of  this  act  shall  not 
extend  to  venders  of  newspapers,  magazines, 
vegetables,  tobacco,  provisions  of  any  kind, 
or  aj^riculturul  products,  or  to  sales,  by 
aample,  by  persons  traveling  for  establislied 
commercial  houses;  but  shall  extend  and 
apply  to  venders  of  every  other  class  and 
kind  of  goods,  wares,  and  merchandise  and 
to  sales,  by  samples  or  otherwise,  by  such 
hawkers  and  peddlers  of  stoves,  ranges, 
docks,  lightning  rods,  sewing  machines, 
pianos,  or  organs. "  The  other  provisions  of 
this  act,  not  being  pertinent  to  our  present 
inquiry,  need  not  be  stated.  From  this  brief 
review  of  the  provisions  of  the  act  it  seems 
to  us  that  there  is  nothing  in  the  act  to  in- 
•dicate  any  intention  on  the  part  of  the  legis- 
lature to  give  any  new  definition  of  the  words 
*** hawkers  and  peddlers,"  but  the  sole  pur- 
pose was  to  regulate  the  grantini;  of  licenses 
to  persons  falling  within  the  well -recognized 
definition  of  those  word,  to  declare  what 
classes  of  goods  might  and  mi;;bt  not  be  sold 
by  such  persona,  and  to  prescribe  the  penal- 
ties for  violating  the  provisions  of  the  act. 
Thus,  by  the  express  provision  of  section  4, 
any  person,  even  though  he  majr  be  a  hawker 
and  peddler,  may  wiw  impunity  sell  news- 
papers, magazines,  vegetables,  tobacco,  pro- 
visions of  any  kind,  or  agricultural  pro- 
ducts, or  may  sell  by  sample,  if  traveling 
for  an  established  commercial  house ;  but  a 
«ile  by  a  hawker  or  peddler  of  every  other 
class  of  goods,  wares,  and  merchandise,  or  a 
aale.  by  sample  or  otherwise,  of  stoves, 
ranges,  clocks,  lightning  rods,  sewing  ma- 
chines, pianos,  or  organs,  is  expressly  for- 
bidden. It  will  be  observed  that  in  the  per- 
missive clause  of  this  section  any  person 
mav  sell  the  classes  of  articles  there  speci- 
fied, viz.,  newspapers,  etc.  :  but  in  the  pro- 
iiibitory  clause  of  the  section  the  language 
used  is  not  so  general,  but,  on  the  contrary, 
the  prohibition  is  confined  to  a  particulnr 
class  of  persons,  as  is  plainly  shown  by  the 
use  of  the  words,  ''by  such  hawkers  and 
pcddlrrs."  Hence,  in  order  to  render  one 
amenable  to  the  penal  provisions  of  the  act, 
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it  must  be  shown,  not  only  that  he  has  sold 
one  of  the  prohibited  articles,  but  also  that 
such  sale  was  made  by  him  as  a  hawker  or 
peddler.  Any  other  view  would  subject  any 
citizen,  who  sells  to  his  neighbor  a  sewing 
machine,  a  clock,  or  a  piano,  to  the  penalties 
of  the  act ;  and  this,  surely,  was  not  the  in- 
tention of  the  legislature. 

Such  being  our  construction  of  the  law, 
the  only  reniaiuiug  inquiry  is  whether  the 
conceded  facts  of  this  case  are  sufHcient  to 
bring  the  appellant  within  the  provisions  of 
the  act.  The  facts  are  stated  In  the  ^^case" 
as  follows:  ''On  and  prior  to  the  29th  day 
of  March,  18tf4,  defendant,  who  is  a  resident 
of  Richland  county,  was  in  the  employment 
of  the  Singer  Manufacturing  Comt:uuy,  a 
corporation  organized  under  the  laws  of  the 
state  of  New  Jersey,  and  doing  business  in 
the  state  of  South  Carolina,  as  well  as  in 
other  states.  Said  corporation  has  a  place 
of  business,  storerooms,  and  warehouses  in 
the  city  of  Columbia,  South  Carolina,  to 
which  place  they  ship  sewing  machines, 
parts,  attachments,  needles,  and  thread, 
which  are  kept  on  sale  at  said  store  in  the 
city  of  Columbia  for  any  customers  who  de- 
sire to  purchase  any  of  said  articles  there, 
and  are  sold  at  said  store  in  the  usual  course 
of  business ;  and  said  company  pays  its  taxes 
on  its  business  and  property  in  the  city  of 
Columbia,  as  do  other  commercial  houses,  to 
the  state,  the  county  of  Richland,  and  the 
city  of  Columbia.  The  defendant,  on  and 
prior  to  said  29th  day  of  March,  1894,  was 
employed  by  said  company,  and  by  it  fur- 
nished with  a  wagon,  in  order  to  travel  about 
from  place  to  place,  in  Richland  county  and 
elsewhere,  for  the  purpose  of  selling  sewing 
machines,  parts,  and  attachments,  and  for  the 
purpose  of  soliciting  patronage  for  the  busi- 
ness and  store  of  said  company  at  Columbia, 
S.  C.  .  .  .  The  defendant  has,  since  the 
20th  of  December,  1893,  to  wit,  on  the  29th 
(lay  of  March,  1894,  sold  a  sewing  machine 
from  his  wagon  while  traveling  from  place 
to  place,  said  sale  having  been  made  to  one 
John  Smith,  in  Richland  county.  .  .  . 
The  said  sewing  machine  so  sold  by  de- 
fendant from  his  wagon,  as  aforesaid,  was 
shipped  by  said  company  from  its  store  and 
warehouse  at  Columbia.  As  a  rule,  in  the 
conduct  of  defendant's  business  as  employ^ 
and  salesman  of  said  company,  he  carries 
about  with  him  but  one  machine,  which  he 
exhibits  to  people  residing  in  the  country 
through  which  he  travels.  Sometimes,  as 
upon  the  occasion  above  mentioned,  defend- 
ant sells  the  machine  from  his  wagon  as  he 
is  traveling  from  place  to  place,  and  in  that 
event  he  is  supplied  with  another  by  said 
company  from  its  storerooms  and  warehouse 
in  the  city  of  Columbia,  and  sometimes  de- 
fendant secures  orders  for  other  machines, 
using  the  machine  upon  his  wagon  as  a  sam- 
ple. Such  orders  so  received  are  supplied 
and  furnished  by  the  company  from  its  stores 
and  warehouse  in  said  city  of  Columbia.** 
Now,  while  these  facts  do  unquestionably 
show  that  a  sewing  machine  was  sold  by  the 
defendant  at  the  time  and  place  charged,  yet 
we  are  of  opinion  that  they  entirely  fail  to 
show  that  such  sale  was  made  by  him  as 
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a  hawker  or  peddler.  Wc  do  not  think 
that  the  testimony  brings  the  defendant  with* 
in  any  recognized  definition  of  the  terms 
^hawker  and  peddler,"  for  which  see  9  Am. 
A  Eng.  Encvclop.  Law,  807,  808;  State  y. 
Belclter,  1  IVfcMuU.  L.  40.  See  also,  Dav- 
enport V.  liice,  75  Iowa,  74,  and  Com,  v. 
Farnum,  114  Mass.  287. 

This  Massachusetts  case  was  very  much 
like  the  case  under  consideration.  Tliere  the 
court,  after  stating  the  facts,  used  this  lan- 
guage :  "  Upon  these  facts  we  think  the  jury 
should  have  been  instructed  that  the  defend- 
ant was  not  liable.  He  was  an  agent  solicit- 
ing orders,  and  a  carrier  delivering  machines 
ordered.  He  made  no  direct  sales  himself. 
He  did  not  carry  and  expose  goods  for  sale, 
within  the  meaning  of  the  statute,  and  his 
acts  did  not  come  within  the  mischief  tbe 
statute  is  intended  to  prevent.  The  article 
be  carried  was  a  sample  of  that  which  ho 
proposed  the  purchaser  should  buy  of  the 
company.  The  fact  that  he  occasionally  de- 
livered the  sample  machine  to  a  purchaser 
desirous  of  obtaining  one  immediately  can- 
not so  change  the  character  of  his  business  as 
to  bring  him  within  the  statute.  Nor  did 
the  fact  that  he  sold  one  attachment,  and  one 
tuck  mai'ker  capable  of  being  attached,  ren- 
der him  liable ;  it  distinctly  appearing  that 
it  was  not  his  practice  to  make  such  sales. 
The  question  is  to  be  determined  upon  the 

f:eneral  character  and  scope  of  his  business, 
f  this  does  not  bring  him  within  the  stat- 
ute, he  is  not  liable  for  single  sales,  being 
exceptional,  and  not  in  the  course  of  his  or- 
dinary employment."  It  seems  to  us  that 
the  defendant  was  nothing  more  than  tlie 
clerk  or  salesman  of  the  Singer  Manufactur- 
ing Company,  a  foreign  corporation,  which 
had  an  established  place  of  business  in  the 
city  of  Columbia,  S.  C,  where  it  paid  its 
taxes,  state,  county,  and  city,  on  its  busi- 
ness and  property  in  the  city  of  Columbia ; 
and  its  agent  or  salesman  cannot,  in  any 
proper  sense,  be  regarded  as  a  hawker  o*r 
peddler.  Under  this  view  of  the  case,  the 
question  as  to  the  constitutionality  of  the 
Act  of  1898  docs  not  necessarily  arise,  and 
therefore  we  do  not  feel  called  upon  to  ex- 
preas  any  opinion  as  to  that  question. 

T?ie  judgment  of  this  court  i$  that  the  Judg- 
ment of  tfie  Circuit  Court  be  revereed, 

Gary,  J.,  dissenting: 

Being  unable  to  concur  in  the  conclusions 
reached  by  a  majority  of  the  court,  I  proceed 
to  give  the  reasons  for  my  dissent,  a  he  ex- 
ceptions complain  of  error  on  the  part  of  the 
court  below  on  two  grounds :  (1)  In  hold- 
ing that  the  defendant  is  amenable  to  the 
provisions  of  the  hawkers  and  peddlers'  act ; 
(2)  in  holding  that  the  act  is  constitutional. 

We  will  tirst  consider  whether  the  defend- 
ant is  amenable  to  the  provisions  of  said  act. 

The  act,  it  is  true,  is  somewhat  inartifi- 
ciallv  drawn,  but  when  construed  as  a  whole, 
and  m  the  light  of  the  evils  it  was  intended 
to  remedy,  the  intention  of  the  legislature 
is  apparent.  The  first,  second,  third,  and 
fourth  sections  of  the  Act  are  as  follows : 

Section  1 :  **  That  on  and  after  the  passage 
of  this  act  no  person  shall  as  hawker  or  pea- 
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dler,  expose  for  sale  or  sell  any  goods*  wares, 
or  merchandise  in  any  county  in  this  state, 
unless  he  has  received  and  is  ready  to  pro- 
duce and  exhibit  a  license  from  the  clerk  of 
the  court  of  common  pleas  of  such  county, 
so  to  sell  or  expose  for  sale  goods,  wares,  and 
merchandise  in  said  county." 

Section  2:    ^'That  said  clerk  shall   issue 
licenses  to  hawkers  and  pedders  to  be  good* 
in  his  county  until  the  last  day  of  December 
next  after  the  date  of  its  issue,  upon  receiv- 
ing from  the  applicant  such  fee  or  feea  there- 
for as  the  county  commissioners  shall  at  their 
first  meetiuff  in  January  after  the  passage  of 
this  act,  and  thereafter  at  their  first  meeting 
in  January  of  every  year,  establish  and  fix 
fees  for  hawkers  and  peddlers  in  their  county ,. 
and  it  shall  be  the  duty  of  the  county  com- 
missioners to  fix  and  establish  the  said  li- 
cense fees  in  the  several  counties  of  this 
state.     And  each  license  shall  specify  tb» 
sum  paid  therefor  and  the  privileges  granted 
thereby.  ** 

Section  3 :  "It  shall  be  the  duty  of  every 
trial  justice  and  eTery  constable  and  of  the 
sheriff  and  of  his  regular  deputies  to,  and 
every  citizen  may,  demand  and  inspect  the- 
license  of  any  hawker  or  peddler  in  his  or 
their  county  who  shall  come  und(r  tlie  no- 
tice of  any  of  said  ofllcers,  and  to  arrest  or 
cause  to  be  arrested,  any  hawker  or  peddler 
found  without  a  valid  license,  and  to  bring 
such  hawker  or  peddler  before  the  nearest 
trial  Justice  to  be  dealt  with  according  to- 
this  act. " 

Section  4:  ''That  the  provisions  of  this 
act  shall  not  extend  to  venders  of  newspap- 
ers, magazines,  vegetables,  tobacco,  provis- 
ions of  any  kind  or  agricultural  products,  or 
•to  sales  by  sample  by  persons  traveling  for 
established  commercial  houses,  but  shall  ex- 
tend and  apply  to  venders  of  every  other 
class  and  kind  of  goods,  wares,  and  merchan* 
dise,  and  to  sales  oy  sample  or  otherwise  by 
such  hawkers  and  peddlers  of  stoves,  ranges, 
clocks,  lightninff  rods,  sewing  machines,^ 
pianos  or  organs.  ** 

Section  5  simply  provides  a  punishment 
for  persons  or  officers  violating  the  provisions 
of  the  act.  Section  6  repeals  all  acts  incon- 
sistent with  this  act. 

The  following  facts  appear  in  the  **case  :** 
"On  and  prior  to  the  29th  day  of  March, 
1894,  defendant,  who  is  a  resident  of  Rich- 
land county  was  in  the  employment  of  tiie 
Singer  Manufacturing  Company,  a  corpora- 
tion organized  under  the  laws  of  the  state  of 
New  Jersey,  and  doing  business  in  the  state 
of  South  Carolina,  as  well  as  in  other  states. 
Said  corporation  has  a  place  of  business, 
storeroom,   and   warehouses  in  the  city  of* 
Columbia,  South  Carolina,  to  which  plaos 
they  ship  sewing  machines,  parts,  attach- 
ments, needles,  and  thread,  which  are  kept 
on  sale  at  said  store  in  the  city  of  Colum- 
bia for  anv  customers  who  desire  to  purchase 
any  of  said  articles  there,  nnd  are  sold  at 
said  store  to  customers  in  the  usual  course 
of  business,  and  said  company  pays  its  taxes- 
on  its  business  and  property  in  the  city  of 
Columbia.     The  defendant,  on  and  prior  to- 
said  29th  day  of  March,  1894,  was  employed 
by  said  company,  and  by  it  furniaheoi  with 
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«  waxon  in  order  to  travel  about  from  place 
to  place,  in  Richland  county  and  elBewW«, 
for  the  purpose  of  selling  sewing  machines, 
parts,  and  attachments,  and  for  the  purpose 
of  soliciting  patronage  for  the  business  and 
4tore  of  said  company  at  Columbia,  S.  C. 
.  .  .  The  defendant  has,  since  the  20th 
•of  December,  1893,  to  wit,  on  the  29th  day 
of  March,  1894,  sold  a  sewing  machine  from 
his  wagon  while  traveling  from  place  to 

5 lace,  said  sale  having  been  made  to  one 
ohn  Smith,  in  Richland  county.  .  .  . 
The  said  sewing  machine  so  sold  by  defend- 
ant from  his  wagon,  as  aforesaid,  was  ship- 
ped by  said  company  from  its  store  and  ware- 
house at  Columbia.**  The  words  **and  to 
•ales  by  sample  or  otherwise  by  such  hawlc- 
ers  and  peddlers  of  stoves,  ranges,  clocks, 
lightning  rods,  sewing  machines,  pianos  or 
organs,  **  at  the  end  of  section  4,  were  not  in 
the  bill  at  at  first  introduced,  but  were  in- 
serted as  an  amendment  upon  the  recom- 
mendation of  the  senate  committee.  See 
Senate  Journal  1893,  p.  154. 

We  will  first  consioer  the  act  without  the 
«f  oresai  d  amend  men  t.  There  can  be  no  doubt 
that  it  was  the  intention  of  the  legislature 
that  the  provisions  of  the  act  should  not  ex- 
tend to  venders  of  newspapers,  magazines, 
vegetables,  tobacco,  provisions  of  any  kind, 
•or  agricultural  products,  or  to  sales  by  sam- 
ple by  persons  traveling  for  established  com- 
mercial houses,  but  should  extend  and  apply 
to  venders  of  every  other  class  or  kind  of 
goods,  wares,  and  merchandise.  Under  the 
provisions  of  the  act  without  the  amendment, 
a  person  traveling  for  an  established  com- 
mercial house  would  have  the  right  to  sell 
a  sewing  machine  by  sample,  but  only  by 
-sample.  What  was  the  intention  of  the  leg- 
islature by  amend  in  IT  section  4  as  aforesaid? 
According  to  the  view  which  I  take  of  the 
amendment,  it  was  for  the  purpose  of  em- 
phasizing the  restrictive  provisions  of  the 
act  as  to  sales  of  **  stoves,  ranges,  clocks, 
lightning  rods,  sewing  machines,  pianos  or 
organs,"  and  to  prevent  their  sale,  by  ''sam- 

f>le  or  otherwise,"  by  the  persons  mentioned 
n  the  act,  unless  the  person  selling  them 
■had  a  license  authorizing  such  sale.  The 
tonnection  in  which  the  legislature  uses  the 
irords  ''such  hawkers  and  peddlers"  in  sec- 
tion 4  leads  me  to  the  conclusion  that  their 
intention  was  to  use  the  sense  of  ''persons 
traveling  for  established  commercial  houses." 
It  will  scarcely  be  contended,  by  those  who 
are  familiar  with  the  sales  of  "  stoves,  ranges, 
elocks,  lightning  rods,  sewing  machines, 
pianos  or  organs,  that  it  was  the  intention 
of  the  legislature  to  confer  special  privileges 
on  those  making  such  sales,  or  that  the 
amendment  was  adopted  for  the  purpose  of 
enabling  persons  traveling  for  established 
commercial  houses  to  sell  ''stoves,  ranges, 
elocks,  lightning  rods,  sewing  machines, 
pianos  or  organs,"  not  only  by  sample,  but 
otherwise,  while  such  persons  can  sell  other 
articles  only  by  sample ;  yet  this  is  the  effect 
of  the  construction  placed  upon  the  act  by 
the  majority  of  the  court.  Such  construction 
almost  practically  defeats  the  purposes  of 
the  act  by  exempting  from  its  operation  sales 
of  sewing  machines,  etc.  (mentioned  in  the 
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amendment),  conducted  in  the  manner  set 
forth  in  this  case. 

We  will  now  consider  the  error  complained 
of  on  the  part  of  the  court  below  in  holding 
the  act  constitutional.  Objection  is  urged 
against  the  constitutionality  of  the  act  be- 
cause it  provides  that  "  it  shall  be  the  duty 
of  the  county  commissioners  to  fix  and  es- 
tablish the  said  license  fees  in  the  several 
counties  of  this  state."  Section  2.  Section 
8  of  article  9  of  t^e  Constitution  of  this  state 
is  as  follows:  "The  corporate  authorities 
of  counties,  townships,  school  districts,  cit- 
ies, towns  and  villages,  may  be  vested  with 
power  to  assess  and  collect  taxes  for  corpo- 
rate purposes,  such  tax  to  be  uniform  in  re- 
spect to  persons  and  property  within  the  ju- 
risdiction of  the  body  imposing  the  same." 
Section  648  of  the  Revised  Statutes  of  1898, 
relative  to  county  commissoners,  is  as  fol- 
lows: "They  shall  have  jurisdiction  over 
roads,  highways,  ferries,  and  bridges  and  all 
matters  relating  to  taxes  and  disbursements 
of  money  for  county  purposes,  in  accordance 
with  provisions  of  law,  and  In  every  other 
case  tnat  may  be  necessary  to  the  internal 
improvement  and  local  concern  in  their  re- 
spective counties."  Section  1444  of  the  Re 
vised  Statutes  of  1898  provides  that  such  li- 
cense fees  shall  be  paid  by  the  clerk  of  the 
court  into  the  hands  of  the  county  trcfisurer 
for  the  use  of  the  county.  In  the  case  of  State 
V.  Columbia,  6  S.  C.  IM.  8.  1,  it  wus  decided 
that  a  requirement  of  the  payment  of  license 
fees  for  the  exercise  of  an  employment  or 
calling  is  an  exercise  of  the  taxing  power. 
The  tax  assessed  by  the  county  commissioners 
was  for  "  the  use  of  the  county, "  and  there- 
fore for  a  "  corporate  purpose. " 

It  is  argued,  however,  that  in  section  2  of 
said  Act  the  legislature  attempted  to  dele- 
gate its  powers  of  taxation  to  the  county  com- 
missioners, and  that  tlierefore  the  act  is  null 
and  void.  We  cannot  accept  this  view  of 
the  act  It  is  full  and  complete  within  it- 
self, only  leaving  it  to  the  county  commis- 
sioners to  assess  and  fix  the  amount  of  the 
license,  which,  when  this  is  done,  is  definite 
and  uniform  as  to  all  persons  within  that 
county.  It  comes  under  the  principle  laid 
down  in  the  case  of  State  v.  Bagood^  30  8. 
C.  624,  8  L.  R.  A.  841,  in  which  it  is  said : 
"It  is  undoubtedlv  true  that  legislative 
power  cannot  be  delegated  ;  but  it  is  not  al- 
ways easy  to  say  what  is,  and  what  is  not, 
legislative  power  in  the  sense  of  the  princi- 
ple. The  legislature  is  only  in  session  for 
a  short  period  of  each  year,  and  during  the 
recess  cannot  attend  to  what  might  be  called 
the  business  afifairs  of  the  state.  From  the 
necessity  of  the  case,  as  well  as  the  character 
of  the  business  itself,  that  must  be  performed 
by  agents  appointed  for  that  purpose,  such 
as  the  railroad  commission,  regents  of  the 
lunatic  asylum,  the  state  board  of  canvassers 
of  elections,  sinking  fund  commission,  etc. 
The  numerous  authorities  cited  in  the  argu- 
ment show  conclusively  that,  while  it  is  nec- 
essary that  the  law  should  be  full  and  com- 
plete as  it  comes  from  the  proper  lawmaking 
body,  it  may  be— indeed  must  be — left  to 
agents,  in  one  form  or  another,  to  perform 
acts  of  executive  administration  which  ar» 
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in  DO  sense  Icj^islatiye.  Without  incumber- 
ing tills  opinion  with  the  authorities,  we 
think  the  view  is  well  stated  in  Tjoeke'B  App., 
72  Pa.  491.  18  Am.  Rep.  716:  'Then  the 
true  distinction,  I  conceive,  is  this:  The 
legislature  cnnnot  delegate  its  power  to  make 
a  Taw,  but  it  can  make  a  law  to  delegate  a 
power  to  determine  some  fact  or  state  of 
Uiings  upon  which  the  law  makes,  or  intends 
to  make,  its  nonaction  depend.  To  den  j  this 
would  be  to  stop  the  wheels  of  j^overnment. 
There  are  many  things  upon  which  wise  and 
useful  legislation  must  depend,  which  can- 
not be  known  to  the  lawmaking  power,  and 
must  therefore  be  a  subject  of  inquirv  and 
determination  outside  or  the  halls  of  legis- 
lation. '  "  This  view  is  also  sustained  by 
Information  y.  Ol%f>er,  21  8.  0.  825.  which 
says:  ''In  the  case  airainst  OolumUat  6 
S.  C.  N.  8.  1,  it  was  held  that  the  legisla- 
ture is  not  forbidden  by  the  constitution  from 
empowering  municipal  corporations  to  en- 
force tazes'on  business  and  avocations,  and 
to  fix  a  differen*^  rate  for  each  distinct  class 
of  persons  subject  to  the  tax  ;  that  whatever, 
in  this  regard,  the  state  herself  could  do,  she 
might  authorize  a  municipal  corporation  to 
do  within  its  limits."  Section  8  of  article 
9  of  the  Ck>nstitution,  which  confers  the  right 
to  vest  such  power  in  municipal  corpora- 
tions, likewise  mentions,  in  the  same  con- 
nection, the  corporate  authorities  of  counties. 
The  county  commissioners  are  the  corporate 
authorities  of  counties.  The  duties  imposed 
upon  the  clerk  of  the  court  are  purely  minis- 
terial. The  requirement  that  he  should  spe- 
cify in  the  license  the  privileges  granted 
thereby  was  not  to  confer  upon  him  the  power 
to  grant  privileges,  but  simplv  to  specify 
what  articles  the  hawker  or  peddler  was  al- 
lowed to  sell,  for  what  length  of  time,  and 
within  what  territory. 

The  objection  that  the  law  is  not  certain 
and  uniform  cannot  be  sustained.  It  was 
the  intention  of  the  act  that  the  license  fees 
should  be  established  and  fixed  by  the  county 
commissioners  at  their  first  meeting  in  Jan- 
uary after  the  passage  of  the  act,  and  should 
be  certain  and  uniform  as  to  all  persons 
within  the  countv.  Although  the  license 
fees  mi^ht  be  different  in  the  several  coun- 
ties, this  would  not  render  the  act  unconsti- 
tutional. The  law  applicable  to  this  case  is 
expressed  in  State  v.  Berlin,  21  8.  C.  295,  58 
Am.  Rep.  677,  in  which  the  court  says :  *'It 
seems  to  us  that  the  rule  upon  this  subject 
has  been  well  expressed  by  Judge  Cooley  in 
his  work  on  Constitutional  Limitations,  2d 
ed.,  at  page  890 :  'Laws  public  in  their  ob- 
jects may,  unless  express  constitutional  pro- 
vision forbids,  be  either  general  or  local  in 
their  application.  .  .  .  The  authority 
that  legislates  for  the  state  at  large  must  de- 
termine whether  particular  rules  shall  extend 
to  the  whole  state  and  all  its  citizens,  or,  on 
the  otiier  hand,  to  a  subdivision  of  the  state 
or  a  single  class  of  ita  citizens  only.    The 
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circumstances  of  a  particular  locality,  or  tiie 
prevailing  public  sentiment  in  that  section 
of  the  state,  may  require  or  make  acceptable 
different  police  regulations  from  those  de- 
manded in  another.  .  .  .  The  legislature 
may  therefore  prescribe  different  laws  of  po- 
lice ...  in  each  distinct  municipality^ 
grovided  the  state  constitution  does  not  for- 
id.  These  discriminations  are  made  con- 
stantly, and  the  fact  that  the  laws  are  of 
local  or  special  operation  only  is  not  sup- 
posed to  render  them  obnoxious  in  principle. 
.  .  .  If  the  laws  be  otherwise  unobjec- 
tionable, all  that  can  be  required  in  these 
cases  is  that  they  be  ffeneral  in  their  appli- 
cation to  the  class  or  locality  to  which  they 
apply ;  and  they  are  then  public  in  character^ 
and  of  their  propriety  and  policy  the  legis- 
lature must  judge.'  The  whole  matter  i9 
well  summed  up  in  a  note  on  the  same  page, 
in  the  following  words :  'To  make  a  statute 
a  public  law  or  general  obligation,  it  is  not 
necessary  that  it  should  be  equally  applica- 
ble to  all  parts  of  the  state.  All  that  is  re- 
quired is  that  it  shall  apply  equally  to  all 
persons  within  the  territorial  limits  de- 
scribed in  the  act. '  * 

Objection  was  also  urged  against  the  con- 
stitutionality of  the  act  on  the  ground  that 
it  is  an  interference  with  interstate  com- 
merce. In  considering  this  objection  it  will 
be  well  to  bear  in  mind  the  following  facta 
in  this  case :  The  defendant  is  a  resident  of 
Richland  county.  The  company  had  a  place 
of  business  in  the  city  of  Columbia,  where 
machines  were  kept  on  sale  for  any  customer 
who  might  desire  to  purchase  them.  They 
were  sola  in  the  usual  course  of  businesa 
The  company  also  pays  its  taxes  on  its  biiM- 
ness  and  property  in  the  city  of  Columbia, 
as  do  other  commercial  houses,  to  the  state 
of  South  Carolina,  county  of  Richland,  and 
city  of  Columbia.  The  machine  was  sold 
from  the  wagon  while  the  defendant  was 
traveling  from  place  to  place  in  Richland 
county,  which  machine  was  furnished  by  the 
company  from  its  store  in  Columbia.  The 
goods  in  Columbia  had  become  part  of  the 
general  mass  of  property  in  this  state,  and 
were  therefore  amenable  to  the  laws  of  the 
state.  It  is  not  contended  tlmt  the  roods 
were  sold  in  the  original  packa&e.  Under 
these  circumstances  the  act  cannot  be  declared 
unconstitutional  as  interfering  with  inter- 
state commerce.  The  case  of  SMiM  y.  Shelbit 
County  Taxing  Diat.,  120  U.  8.  489,  80  L. 
ed.  694,  decided  that  the  Constitution  of  the 
United  States  does  not  prohibit  the  "imposi- 
tion of  taxes  upon  persons  residing  within 
the  state  or  belonging  to  its  population,  and 
upon  avocations  and  employments  pursued 
therein,  not  directly  connected  with  foreign 
or  interstate  commerce  :"  also :  "As  soon  as 
the  goods  are  in  the  state  and  become  nart  of 
the  general  mass  of  property,  they  will  be- 
come liable  to  be  taxed  as  other  propsr^  of 
similar  charactor.* 
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GERMAinA  FIRE  INSURANCE  CO., 

Appt, 

HOME  INSURANCE  C0.»  Sespt. 

(lUN.T.IflS.) 

1.  The  sale  of  an  Interest  In  m  meiN 
duuiVe  baslnese  to  a  person  whom  he  takes 
as  a  partner  is  within  the  condition  that  insur- 
aooe  thereon  shall  be  Toid^if  the  property  be 
•old  or  transferred,  or  any  change  takes  place  in 
the  title  or  possessiOD.** 

8«  The  eUhiue  in  an  Insnranee  pciliey 
a^preelnflf  to  make  fl^cMMl  tbe  Iom  ''  unto 
the  said  assured,  his  executors,  administrators,  or 
•flsigiis,**  is  merely  a  covenant  as  to  payment  of 
what  may  become  due  and  does  not  modify  a 
condition  therein  against  a  sale  or  ohaoRe  of 
title  or  poasession. 

(December  18,  VSH,) 

APPEAL  by  plaintiil  from  a  Jad|pneot  of 
tbe  General  Term  of  the  Supenor  Coort 
for  the  City  of  New  York,  affirming  a  Jude- 
ment  of  the  Special  Term  in  favor  of  defend- 
ant in  ao  actioD  brought  to  recover  tbe  amoont 
alleged  to  be  due  on  a  policy  of  Are  insunuice. 

The  facts  are  stated  in  the  opinion* 

Mr.  G.  W.  Cotterill*  for  appellant: 

The  defendant  having  insured  the  eiecn- 
tora,  administrators,  and  assigns  of  the  prop- 
erty In  tbe  body  of  the  policy,  it  does  not  and 
cannot  by  any  floe  printed  matter  in  the  terms 
and  conditions  take  away  from  the  principal 
contract  its  very  essence,  and  thereby  cause 
a  forfeiture. 

Hoffman  v.  .Mna  F.  ln$.  Co.  1  Robt  618. 
82  N.  Y.  405,  88  Am.  Dec.  887. 

The  words  "if  the  property  be  sold  or 
transferred,  or  any  change  takes  place  in  title 
or  possebsion,"  clearly  contemplate  an  abso- 
lute, exclusive,  and  substituted  sale  or  change, 
and  not  a  partial  one. 

Any  chanee  of  the  title  which  does  not  de- 
prive the  assured  of  insurable  interest  does 
not  work  that  result 

Ltogarus  v.  Commontoealth  Ins,  Co.  6  Pick. 
76;  Strang  Y.  3fanvfaeturer»  In&.  Co,  10  Pick.  48, 
80  Am.  Dec.  607;  SteUon  v.  Massachusetts  Mut. 
F.  Ins,  Co.  4  Mass.  880, 8  Am.  Dec.  217;  Jack- 
son ▼.  Silvernail,  15  Johns.  278;  8  Kent,  Com. 
261 ,  note  a;  Biteheock  v.  Northioes*ern  Ins.  Co. 
26  N.  Y.  69;  Van  Deusen  v.  Charter  Oak  Fire 
db  Marine  Ins.  Co.  1  Robt.  62;  Hennessey  v. 
Manhattan  F.  Ins.  Co.  of  New  York,  28  Hun. 
98;  Richards,  Ins.  p.  166;  Kitts  v.  Massasoit 
Ins.  Co.  56  Barb.  188;  Phelps  v.  Oebhard  F. 
Ins.  Co.  9  Bosw.  404. 

The  taking  In  of  a  partner  does  not  vitiate 
thia  policy. 

Cowan  V.  Iowa  State  Ins.  Oo,  40  Iowa,  661, 
20  Am.  Rep.  688;  Hathaway  v.  State  Ins.  Co. 
64  Iowa,  229,  62  Am.  Rep.  488;  Malley  v.  At- 
lantic Firs  d  Marine  Ins,  Co,  61  Conn.  222; 

Norm^How  far  a  sale  of  a  partnenblp  interest 
ie  a  traDflf  er  of  property  or  chan^  of  Interest  af- 
teetkug  iosuranoe  is  ooosidered  in  a  note  to  Beebe 
▼.  Ohio  Fkmners  Ins.  Ck>.  (MlolU  18  L.  H.  A.  481, 
whioh  shows  that  tbaie  Is  some  conflict  among  the 


maekweU  v.  Maine  VaOey  Ins.  Cb.  14  L.  R  A. 
481. 48  Ohio  St.  683. 

Yerdier  is  entitled  to  recover  for  his  interest, 

Hoffman  v.  .Mna  F.  Ins.  Oo.  82  N.  Y.  405, 
88  Am.  Dec.  887;  Phenix  Ins,  Oo.  v.  Slaughter, 
79  U.  S.  12  Wall.  405,  20  L.  ed.  444. 

Mr.  George  Richards*  for  respondent: 

The  policy  became  void. 

Drennen  v.  T/mdon  Assur.  Corp.  20  Fed. 
Rep.  657;  Malley  v.  Atlantic  Fire  db  Marine 
Ins.  Co.  61  Conn.  222;  Biggs  v.  North  Carolina 
Home  Ins.  Oo,  88  N.  C.  141;  Hathateay  v.  ^at9 
Ins.  Co.  64  Iowa,  220. 62  Am.  Rep.  48{j;  Card 
V.  Phanix  Ins.  Oo.  4  Mo.  App.  424. 

Where  the  prohibition  of  the  policy  is  simply 
against  **a  sale  or  transfer,"  ana  does  not  con- 
tain, as  in  the  case  at  bar,  the  much  more 
sweeping  provision  against  *'any  change  in 
title  or  possession,"  *'or  any  change  in  interest. "* 
a  mere  shifting  of  interest  or  title  among  those 
already  Jointly  insured  by  the  policy  and  who 
therefore  all  of  them  are  in  contract  privity 
with  the  insurer,  docs  not  avoid  the  policy;  but 
this  conclusion  is  put  expressly  upon  the 
ground  that  no  new  party  is  mtroduced. 

Hoffman  v.JStna  F.  Ins,  Co,supra;  8av€tgeY. 
Howard  Ins.  Co.  52  N.  Y.  506,11  Am.  Rep.  741; 
BevY.  Poughkeepsie  Mut.  Ins.  Co.  23  Barb.  628. 

£ven  this  doctrine  has  been  repudiated  by 
several  courts  in  cases  which  seem  conclusive 
to  a  late  writer. 

Ostraoder.  Fire  Ins.  p.  210,  1893;  Harford 
F.  Ins.  Co,  V.  Iloss,  28  Ind.  179,  85  Am.  Dec 
452;  Dix  v.  Mercantile  Ins.  Co.  22  111.  272. 

A  Jif  where  the  policy  prohibits  not  only  a 
sale  or  transfer,  but  also  *'any  change  in  the 
title  or  possession,"  or  *'any  change  in  the  in- 
terest," apparently  the  New  York  rule  now  is 
that  there  cannot  be  a  shifting  of  title^  even 
among  those  expressly  named  in  tbe  policy. 

Walton  V.  AgrietiUural  Ins.  Co.  6  L  R.  A. 
677,  116  N.  Y.  826;  Wood,  F.  Ins.  S  857; 
Hathaway  v.  State  Ins.  Oo.  64  Iowa,  W»,  62 
Am.  Rep.  488. 

Tbe  object  of  such  provision  is  to  protect 
the  insurers  against  the  risk  of  the  introduc- 
tion of  a  stranger  to  the  contract  perhaps  not 
in  any  way  known  to  them,  or,  if  known,  not 
deemed  worthy  of  their  confidence. 

Virginia  Fire  dk  Marine  Ins.  Co.  v.  Saunder» 
(Va.)22Ins.  L.  J.  270. 

The  vendor,  Yerdier,  did  not  retain  any  title 
at  all  in  any  part  of  the  corpus  of  tbe  firm  prop- 
erty, but  only  an  equitable  right  or  interest 
therein  to  be  secured  as  his,  subject  to  the  firm 
debts  and  only  after  an  accounting  upon  dis- 
solution of  the  firm. 

Menagh  v.  WhitweU,  62  N.  Y.  168, 11  Am. 
Rep.  688;  Lindley,  Partn.  p.  889. 

If  this  policy  were  held  to  remain  nnforfeitecifr 
in  spite  of  this  transfer  and  change  of  interest,, 
it  would  follow  that,  without  avoiding  it,  the 
Arm  might  have  given  the  new  paitner,  Brown, 
exclusive  control  and  possession  of  the  entire 
stock  insured. 

Kenney  v.  Home  Ins.  Co.  of  Columbus^  Ohio^ 
71  N.  Y.  408. 

And  so,  also,  if  Yerdier  had  subsequently 
died,  Brown  would  have  become  the  le^ 
owner,  custodian,  and  manager  of  the  enure 
Arm  assets. 
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WUtUum  y.  Wludan,  109  N.  Y.  838;  .fi^  t. 
Hepw&rth,  184  N.  Y.  449. 

The  universal  provision  to  the  effect  that  the 
tinsurance  money  is  payable  to  the  insured  or 
fais  assigns  does  not  mal&e  the  assigns  the  * 'party 
-insured,"  without  the  consent  of  the  company. 

Qrowenar  v.  Atlantic  F.  ln$,  Co,  of  Brooklyn, 
17  N.  Y.  891 ;  Hine  v.  HameiUad  F.  Ins.  Co.  29 
Hud,  84:  Weed  v.  London  db  A.  F.  Ins.  Co.  116 
N.  Y.  106;  Bates  v.  Equitable  Fire  A  Marine 
Ins.  Co.  qfmods  Iriarul,  77  U.  S.  10  Wail.  88, 
19  L.  ed.  883. 

The  insurance  of  firm  property  as  his  own 
t>y  one  of  the  partners  avoid  a  the  policy. 

McFetridge  v.  Phenix  Ins,  Co.  of  Brooklyn, 
«4  Wis.  200. 


Bartlettt  /••  delivered  the  opinion  of  the 
•oourt : 

This  is  an  appeal  from  the  Judgment  of  the 
.•superior  court  of  the  city  of  New  York  af- 
Arming  a  Judgment  dismissing  the  complaint 
4ifter  trial  on  an  a^rreed  written  statement  of 
^acts.    The  material  facts  are  as  follows,  viz. : 
'The  defendant  insured  Yerdier  on  his  stock  of 
^hardware,  and  during  the  life  of  the  policy 
Verdier  took  in  a  copartner,  Brown,  transfer- 
ring to  him  a  three-tenlha  interest  in  the  in- 
:8ured  property.     Shortly  after  this  transfer 
the  fire  occurred.    The  policy  contained  this 
provIsioD,  viz.:  "Or  if  the  property  be  sold  or 
transferred,  or  any  chanee  takes  place  in  title 
•or  possession    .    .    .    this    policy    shall    be 
void."    The  question  presented  by  this  appeal 
is  whether  the  fact  of  the  insured    bavins 
taken  in  a  partner  rendered  the  policy  void. 
It  was  stated  on  the  argument  that  this  precise 
point  had  never  been  presented  to  this  court, 
but  it  is  insisted  that  the  trend  of  some  of  our 
decisions  is  in  favorof  plaintiff's  contention 
that  the  policy  is  not  avoided  by  talcing  in  a 
new  partner.    The  first  case  is  Hoffman  v. 
jEtna  F.  Ins.  Co.  82  N.  Y.  406,  88  Am.  Dec. 
387.    It  was  there  held  that  the  effect  of  the 
usual  proviso  against  sales  in  policies  of  insur- 
ance is  not  to  interdict  sales  by  the  owners  as 
between  themselves:  that  the  design  of  the 
provision  was  to  prevent  sales  to  parties  not 
insured.    The  second  case  is  Walton  v.  Agri- 
cultural Ins.  Co.  116  N.  Y.  826,  5  L.  R.  A. 
677.    This  was  a  case  in  the  second  division. 
The  policy  contained  the  clause  against  trans- 
fer.   While  the  policy  was  in  force,  Walton, 
through  a  third  person,  conveyed  the  insured 
property  to  his  wife,  and  subsequently  the  fire 
occurred.    The   plaintiffs   sought  to   relieve 
themselves  from  the  effect  of  this  transfer  by 
showing  that  Walton  informed  the  defendant's 
solicitor  of  his  intention  to  convey  to  his  wife 
after  a  few  months,  and  requested  that  the 
policy  be  so  drawn  as  to  cover  his  interest  be- 
fore conveyance,  and  that  of  his  wife  after- 
wards, and  that  the  solicitor  informed  him  that 
the  result  could   be  accomplished  by  namins: 
him  and  bis  wife  as  the  pnrties  insured.     The 
trial  court  admitted  the  evidence,  and    this 
•court  reversed  the  Judgment  on  the  ground 
that  it  was  error  to  adroit  parol  evidence  to 
vary  or  contradict  one  of  the  provisions  of  the 
policy.     While  the  decision  of  this  case  went 
off  on  a  question  of  evidence,  it  is  clear  that 
the  wife  of  Walton  bad  no  insurable  interest 
126LbR.A« 


at  the  time  the  policy  was  issued,  and  that  th* 
subsequent  transfer  to  her  was  not  a  transi- 
tion Iteiween  the  insured,  but  was  a  sale  by 
the  insured  to  a  stranger  to  the  policy.  As 
the  case  was  properly  disposed  of  on  the  qnas- 
tion  of  evidence,  the  court  did  not  pass  ob 
this  point.  The  third  case  is  Walradt  v.  PhtB- 
nix  ins.  Co.,  186  N.  Y.  875,  where  it  wss  do- 
cided  that  the  issuing  of  an  execution,  and  a 
levy  thereunder,  did  not  work  a  change  of 
title  or  interest  within  the  meaning  of  the  pol- 
icy. None  of  these  cases  deals  with  the  ques- 
tion now  under  consideration.  We  think  it 
perfectly  clear  on  principle  that  the  ^ale  of  an 
interest  in  the  insured  property  by  Yerdier  to 
Brown,  and  the  formation  of  a  copartnership 
between  the  two,  rendered  the  policy  void. 
The  contract  of  insurance  la  peculisrly  per- 
sonal in  its  nature,  and  the  success  of  the 
business  of  underwriting  depends  lar^rely  upon 
what  is  known  as  the  "moral  hazard."  It  is  a 
well-established  principle  of  the  common  law 
that  every  man  has  the  right  to  determine 
with  whom  he  will  enter  into  contract  obliga- 
tions. An  insurance  company  is  induced  to 
issue  or  withhold  its  policy  after  cnrefully 
scrutinizing  the  character  of  the  applicant  for 
insurance.  It  is  of  the  utmost  importance  to. 
the  company  to  ascertain  who  is  to  be  veiiled 
with  the  title  and  posse&sion  of  the  property 
sought  to  be  insured.  It  would  be  a  ii^rsh 
and  indefensible  rule  that  required  the  under- 
writer, who  had  insured  an  individual  on  a 
iitock  of  goods  in  a  store,  to  continue  the  in- 
surance after  the  insured  had  taken  in  two 
partners,  and  formed  a  firm  wherein  each 
partner  was  vested  with  an  undivided  third 
interest  in  the  property  covered  by  the  policy, 
without  having  been  afforded  the  opportu- 
nity to  examine  into  the  moral  and  business 
characters  of  two  strangers  to  the  original 
contract  This  right  of  the  insurance  com- 
pany was  in  no  wfee  invaded  when  this  court 
held  that  a  sale  by  one  partner  to  another  of 
his  interest,  where  both  were  insured,  did  nol 
avoid  the  policy.  It  is  only  when  a  stran^r 
is  to  be  brought  into  contractual  relations  with 
the  insurance  company  that  the  consent  of  the 
latter  is  essential.  This  right  of  the  company 
has  been  upheld  in  other  jurisdictions,  juren- 
nen  v.  London  Assur,  Corp.  20  Fed.  Rep.  657; 
CardY.  Phasnixins.  Co.  4  Mo.  App.  424;  Malr 
ley  V.  Atlahtic  Firs  S  Marine  Ins.  Co.  51  Conn. 
222. 250,  251. 

The  appellant  urges  that  the  protection  of 
the  policy  should  be  extended  to  the  new  part- 
ner by  virtue  of  the  following  words,  con- 
tained therein,  viz.:  *'And  the  said  Home  In- 
surance Company  hereby  agree  to  make  good 
unto  the  said  assured,  bis  executors,  adminis- 
trators, and  assigns,  all  such  immediate  loss," 
etc.  It  is  argued  that  the  word  "aasifcos"  ex- 
tends the  insurance  to  the  new  partner'a  inter- 
est. The  policy  is  capable  of  no  such  con- 
struction. The  clause  in  question  is  merely  a 
covenant  on  the  part  of  the  company  with  the 
insured  to  pay  to  him  or  his  legal  representa- 
tives or  assigns  the  amount  of  the  loss  thai 
may  become  due  to  him  under  the  terms  of 
thepolicy. 

The  judgment  and  order  appealed  fnm 
should  he  affirmed  with  costs. 

All  concur. 


isoi. 


Be  Enderlin  Btatb  Bank. 
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Be  ENDERLIN  STATE  BANK. 

C N.Dak. ) 

^1.  An  asstg^nment  for  the  benefit  of 
creditors  under  the  provisions  of  our  statutes 
does  not  place  the  (property  of  the  assignor  In 
custody  of  law. 

S.  Sucb  property  havliifl^  been  attached 
In  the  hands  of  the  asei^neet  the  distriot 
Judfire  of  the  district  in  which  suoh  asslirnment 
was  executed  made  an  order  directinflr  the  sheriff 
forthwith  to  surrender  posseeslon  thereof  to  the 
assignee  on  the  theory  that  the  property  was  in 
custody  of  the  court.  Buch  order  was  not 
made  In  any  action  or  special  proceeding 
pending  in  court.  It  was  granted  upon  the 
mere  afBdavlt  of  the  assignee,  without  hearing 
the  sheriff  or  the  plaintiff  in  the  attachment  sul  t 
and  without  notice  to  them,  or  either  of  them. 
HsZd,  that  the  order  was  absolutely  void,  and 
should  be  sec  aside  on  certiorari.  Had,  further, 
that  the  plaintiff  in  the  attachment  suit  was  the 
person  beneficially  interested*  within  the  mean- 
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ing  of  section  8608.  Oomplled  Laws,  and  could 
therefore  sue  out  the  writ. 
8.  Held,  farthert  that  the  rig^ht  of  the 
plaintiff  to  hold  the  sheriff  responsible 
fbr  the  property  attachedt  for  the  reason 
that  he  could  not  Justify  surrender  of  the  prop- 
erty under  a  void  order,  was  neither  an  adequate 
nor  a  speedy  remedy,  within  the  meaning  of  sec- 
tion 6607,  Compiled  Laws,  which  forbids  the  Issue 
of  the  writ  of  certiorari  when  the  relator  has 
such  a  remedy. 

4«  Held»  fbrther*  that  sneh  a  remedy 
airainst  the  sheriff  is  not  a  remedy  at 
all*  within  the  meaning  of  this  section,  for  the 
reason  that  the  remedy  therein  referred  to  Is  one 
which,  like  an  appeal  or  a  writ  of  error,  will  ena^ 
ble  the  relator  to  annul  the  proceeding  com- 
plained of  as  void. 

5.  On  certiorari  this  court  has  power 
to  order  restitation  of  every  thin^  taken 
from  the  relator  under  the  void  proceeding 
which  is  annulled. 

6.  The  Jadfl^ent  on  certiorari  is  en- 
tered in  this  conrt*  No  mandate  is  sent  to 
the  inferior  tribunal  to  render  Judgment.   F6r 


Hon.— AiiiFit  to  (Aiach  praipertv  in  the  hands  of  an 
aeeianee  for  creditors. 

1.  ydUd  aeetgnments. 

%.  Proceeds  of  aselifned  property, 

8.  Choees  in  cietion. 

L  AeknowUdfflnent  and  record. 

ft.  Acts  of  aseionee^-iiwaifvtno-^lnvenZofy, 

t.  PotfessUm, 

T.  EetnppeL 

a.  Fraudvient  and  void  asslgnmeniMm 

9.  Statulory  rights  of  assionee, 

10.  When  assent  of  eredUors  is  required, 
IL  Partnership  assignments. 

"L  VaHd  asslgnmentM, 

As  against  a  valid  assignment  a  subsequent  at- 
taching creditor  cannot  claim  any  priority.  State 
T.  Keeler,  48  Mo.  MS;  Oase  v.' Ingersoll,  7  Kan.  372; 
Ibyoe  v.  IToot,  85  8.  C.  407:  Kellogg  v.  Muller,  68 
ITex.  ISt;  Mussey  v.  Noyes,  S6  Yt.  4fi^,  Schlueter  v. 
Baymond  Bros.  7  Neb.  281;  Savery  v.  Spauldlng,  8 
Iowa,  28B,  74  Am.  Dec.  800;  Dupuy  v.  Ullman,  78 
Tex.  841;  Anderson  v.  Doak,  82  N.  a  896;  Jacobs  v. 
Bemsen,  86  N.  Y.  668,  affirming  12  Abb.  Pr.  860,  and 
S6  Barb.  384;  Wells  v.  Lamb,  18  Neb.  862;  Haldeman 
y.  Hillsborough  ft  O.  B.  Co.  2  Handy  (Ohio)  lOL 

In  Kentucky  where  the  sheriff  was  directed  to 
hold  up  the  levy  of  the  attachment  In  bis  hands 
until  further  orders,  the  lien  of  the  attachment 
was  suspended,  and  an  assignment  for  the  credlt- 
•ors,  made  before  levy,  passes  title  free  from  the  at- 
-tachment.    Blakely  v.  Smith,  16  Ky.  L.  Rep.  109. 

And  the  question  as  to  whether  an'atrachment  or 
ian  assignment  was  made  first  is  one  for  the  Jury. 
Waples-Platter  Co.  v.  Low,  64  Eed.  Rep.  93. 

And  it  will  not  be  assumed  that  an  assignment 
'was  invalid.    Hecbt  v.  Oreen,  61  CaL  269. 

In  Copeland  v.  Piedmont  ft  A.  Life  Ins.  Co..  17  8. 
<€.  116;  Metts  v.  Piedmont  ft  A.  Life  Ins.  Co.  Id.  120, 
It  was  held  that  the  assignee  for  creditors  cannot 
move  to  vacate  an  attachment  levied  upon  as- 
signed property  as  land  as  he  is  not  a  party  to  the 
proceeding— and  the  attachment  cannot  devest  the 
aadgnee^s  title. 

And  the  same  was  held  in  attachment 'against  a 
nonresident,  but  it  was  said  that  if  the  assignment 
was  by  order  of  dourt  any  one  could  suggest  that 
It  be  protected.  '  Quebec  Bank^ v.  Carroll,  1  8.  Dak. 


But  in  Bleti  v.  Haldeman,  26  Pa.  408,  it  was  held 
that  an  a£slgnee  not  a  party  to  the  record  could  ap- 
peal from  a  judgment  of  a  Justice  of  the  peaos 
against  a  garnishee. 

2L  Proceeds  of  asHgned  propeitu. 
The  proceeds  of  assigned  property  are  not  sub- 
ject to  a  levy  under  an  attachment.  Dewing  v« 
Wcntworth,  11  Cush.  499;  Coffield  v.  Collins,  26  N.  GL 
486;  Friend  y.  Mlchaelfs,  15  Abb.  N.  C.  854;  Law- 
rence v.  Bank  of  the  Republic,  86  N.  Y.  820;  Lan- 
nlng  V.  Btreeter,  67  Barb.  83:  McAllaster  v.  Bailey, 
127  N.  Y.  668:  Be  Foley,  10  Daly,  4;  Re  True,  4  Abb. 
K.  a  90;  jRs  Freel,  66  How.  Pr.  886. 

But  in  Robinson  Bros.  Shoe  Co.  v.  Knapp,  82  Wis. 
848,  it  was  held  that  an  attachment  levied  after  a 
petition  in  insolvency  was  filed,  but  before  an  as- 
signment was  made,  gives  the  attaching  creditor 
priority.  In  this  case  the  property  had  been  sold 
by  order  of  the  court  and  converted  into  money 
which  was  in  court,  and  the  creditors  through  the 
assignee  had  no  priority.  See  Leland  t«  Drown, 
and  Wheelock  y.  Hastings,  iTtfra, 

8w  Choses  in  actum, 

Choses  in  action  in  the  hands  of  an  assignee  for 
creditors  cannot  be  levied  upon  under  an  attach- 
ment in  an  action  brought  against  the  assignor  by 
one  of  the  creditors  claiming  that  the  assignment 
was  fraudulent,  as  the  remedy  is  by  suit  in  the 
nature  of  a  creditor*s  bill.  Smith  v.  Longmire,  24 
Hun,  267:  Castle  v.  Lewis,  78  N.  Y.fl31;  Oreenleaf  v. 
Mumf ord.  50  Barb.  64:i,  86  How.  Pr.  148;  Thurber  v. 
Blanck,  60  N.  Y.  8a 

In  New  York  it  is  held  that  an  attaching  creditor, 
after  obtaining  Judgment  and  execution.may  main- 
tain a  suit  to  enforce  bis  levy  and  to  set  aside  a 
fraudulent  assignment.  Mechanics  ft  Traders  Bank 
of  Jersey  City  v.  Dakln,  61 N.  Y.  619;  Heye  v.  Bolles, 
2  Daly,  881,  88  How.  Pr.  266. 

Where  property  was  seized  under  an  attachment, ' 
and  was  claimed  by  an  assignee  for  creditors,  it 
was  held  that  the  sheriff  could  not  maintain  an 
action  to  set  aside  the'assignment  as  fraudulent,  as 
N.  Y.  Code,  sections  656,  607,  only  authorized  ac- 
tions to  collect  debts.  Bowe  v.  Arnold,  81  Hun, 
266. 

In  Plume  ft  Atwood  Mfg.  Co.  v.  Caldwell,  136  IlL 
166,  it  was  held  that  where  the  property  was  sur* 


See  also  35  L.  R.  A.  580. 
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thle  reason,  and  because  the  disiiiot  court  is  ut- 
terly without  Jurisdiction  in  the  matter,  and 
therefore  has  no  Jurisdiction  to  order  restitution, 
the  Judirment  in  this  case  annulUngr  the  order 
win  contain  a  direction  that  a  writ  of  restitution 
Issue  out  of  this  court  to  restore  to  the  sherllT 
the  property  taken  from  him  under  the  order. 

7«  As  the  order  directed  the  sherlir  to 
■nrrender  possessioift  of  the  property » 
the  application  for  the  writ  i«  not  pre- 
mature because  the  asslernee  was  directed  by 
the  order  to  hold  the  property  until  the  validity 
of  the  assifrnment  should  be  determined,  or  untQ 
the  further  order  of  the  oourt.  So  far  as  the 
right  of  the  relator  to  have  the  sherilf  hold  and 
sell  the  property  to  satisfy  the  plaintlff^s  claim  is 
ooncerned,  the  proceeding  has  terminated. 


B»  It  was  contended  that  relief  should 
not  be  granted  relator,  because,  by  the 
surrender  by  the  sheriff  under  the  order  of  pos- 
session, the  lien  of  the  attachment  was  lost:  that 
no  new  levy  could  be  made,  because  the  warrant 
had  been  returned  by  the  sherilf,  and  also  be- 
cause it  had  been  set  aside  by  the  district  court: 
and  that,  therefore,  relator  could  derive  no  bene- 
fit from  an  annulment  of  the  void  order  and 
from  restitution  of  possession.  There  is  nothlngr 
to  show  that  the  warrant  has  been  returned;  nor 
does  it  appear  that  the  plalntUf  in  the  attachment 


suit,  who  has  appealed  from  the  order  vsoatinr 
the  attachment,  has  not  secured  a  oontlnaanoe  of 
the  life  of  the  warrant  of  attachment  by  glvins 
the  bond  prescribed  by  section  608,  Oompiled 
Laws.  (Miflrht  not  a  new  warrant  of  attachment 
issue  on  the  same  papers  if  the  old  one  had  been 
returned,  and  the  property  seised  and  held  under 
the  new  warrant  f)  Beld,  that  the  court  would 
not  deny  relief  on  these  grounds,  as  these  ques- 
tions are  not  directly  before  the  court.  After 
the  sheriff  has  taken  possession,  they  can  all  be 
raised  and  tried  in  actions  to  which  the  proper 
persons  are  parties,  and  should  be  settled  In  that 
way.  and  not  in  this  proceeding.  The  Judgment 
in  this  case  does  not  settle  them,  or  conclude  any 
one  with  respect  to  them.  It  is  only  when  it  i»> 
clear,  beyond  all  doubt,  that  relator  can  derive 
no  benefit  from  certiorari,  that  the  writ  will  be- 
denied. 

(March  81, 1894.) 

APPLICATION  for  an  order  to  show  cansr 
why  a  writ  of  certiorari  should  not  issue 
to  the  judge  of  the  Fifth  Judicial  District  to 
set  aside  an  order  made  by  him  quashing  s 
writ  of  atfachment.     Granted, 

The  facts  sufficiently  appear  in  the  opinion. 
'  Messrs.  Ed.  Pierce,  Edward  En^md^ 
and  Newman,  Spalding  A  Phe^e  for 
petitioner. 


rendered  to  the  assignee  by  the  attaching  creditor 
under  an  aerreement  that  the  priorities  should  re- 
main unchanired  such  agreement  may  be  carried 
out  by  the  county  court. 

i.  Acknowledgment  and  record. 

In  some  states  it  is  held  that  an  assiflmment  for 
creditors  not  acknowledfred  and  recorded  as  re- 
quired  by  statute  gives  no  title  to  the  assignee  as 
aKainst  the  attaching  creditors.  Rennie  v.  Bean. 
24  Hun.  123;  Cannon  v.  Oeming  (8.  Dak.)  Dea  19, 
1882;  Hard  man  v.  Bowen,  88  N.  T.  196;  8olin«ky  v. 
Lincoln  Sav.  Bank,  85  Teon.  868;  Yates  v.  Dodge,  23 
111.  App.  838, 123  111.  60. 

And  when  a  trustee  answered  in  garnishment 
and  was  charged  by  the  court  prior  to  the  record 
of  the  assignment,  the  property  was  held  bound 
although  R.  L  Pub.  Stat.,  chap.  237,  §  12,  provides 
that  the  assignment  shall  dissolve  the  attachment 
made  within  sixty  days  prior  thereta  Aivesv. 
Barber,  17  R.  I.  712. 

Prior  to  N.  Y.  Laws  1860,  chapter  846,  the  title 
passed  to  the  sssignee  upon  delivery,  and  posses- 
sion by  the  assignee  was  held  to  defeat  an  attach- 
ment levied  before  an  assignment  wss  recorded. 
HcBlain  v.  Spellman,  85  Hun,  263. 

And  in  Clark  v.  Ward,  12  Gratt  410,  it  was  held 
that  prior  possession  by  an  assignee  will  defeat  an 
attachment,  even  if  deed  of  aseignmentwas  not  re- 
corded. A  levy  cannot  be  sustained  where  the  as- 
signee is  in  possession  and  removes  the  property 
from  the  store  prior  to  the  assignment  being  re- 
corded.   Deuzer  v.  Mundy,  5  Robt.  636L 

AS  to  possession,  see  that  subhead. 

A  recorded  assignment  protects  the  funds  from 
an  attachment.  Lucas  v.  Sunbury  ft  B.  R.  Co.  82 
Pa.  458. 

And  where  the  assignee  took  possesBion  at  6  P.  M. 
under  a  deed  made  that  day  and  an  attachment  was 
levied  at  6  P.  M.  and  the  deed  was  recorded  the  next 
day,  it  was  held  to  be  superior  to  the  attachment 
as  a  ressonabie  time  for  recording  must  be  alloived« 
if  a  deed  of  assignment  is  required  to  be  recorded. 
Wise  V.  Wimer,  23  Mo.  287. 

For  record  see  Gott  v.  Hoschna,  Fairbanks  t. 
Whitney,  and  Piggott  ▼.  Schram,  infrcu 

&.  Acts  cf  assignes^-qualifyino-'inventory. 
In  some  states  the  failuxe  of  the  assignee  to  give 

S6  L,  R.  A. 


bond  as  required  by  law  within  the  proper  ttme^ 
does  not  authorise  an  attachment.  Windham  v. 
Patty,  62  Tex.  480;  Coots  v.  Radford,  47  Mich.  37: 
Fuller  V.  Hasbrouck,  46  Mich.  78;  Bank  of  Com- 
merce V.  Payne,  86  Ky.  446;  HardcasUe  v.  Fisher.  21 
Mo.  70. 

And  in  Regenstein  v.  Pearlstein,  88  8.  a  IfiBS,  it. 
was  held  that  a  levy  of  an  attachment  after  a  re- 
ceiver bad  been  appointed  vice  an  assignee  removed 
was  Invalid  although  the  receiver  had  not  given 
bond. 

An  attachment  levied  after  possession  taken  by 
assignee,  and  before  he  had  given  bond,  where  the^ 
statutory  time  for  giving  bond  had  not  expired,  is 
not  a  Hen.    Douglass  v.  Cissna,  17  Mo.  App.  45. 

But  in  Kingman  v.  Barton,  24  Minn.  295.  whers 
the  assignee  failed  to  give  his  bond  within  the  time 
required  by  statute,  it  was  held  that  the  attachment 
was  a  prior  Men.    But  see  Beard  v.  CHppert,  infra. 

The  omission  of  the  assignee  to  file  an  inventory 
will  not  allow  an  attachment  to  intervenau  Hard- 
castle  V.  Fisher,  supra. 

And  where  the  statute  provided  that  an  assigc- 
ment  should  not  be  void  for  want  of  inventory  it 
was  held  that  a  failure  to  file  an  inventory  did  not 
authorize  a  levy.    Price  v.  Parker,  11  Iowa,  144. 

But  under  a  statute  requiring  an  inventory  to  be 
verified  in  twenty  days,  a  failure  to  file  such  inven- 
tory, properly  verified  within  the  time,  authorised 
an  attachment,  and  the  property  was  not  in  th# 
custody  of  the  law.  Farmer  v.  Cobban  (Dak.)  Feb. 
Term,  1886. 

6.  PoSBSSSlOfl. 

Priority  of  possession  by  the  assignee  before  a 
levy  has  been  held  sufficient  to  sustain  the  right  of 
assignee  as  against  an  attachment.  Wise  v. 
Wimer,  23  Mo.  287;  Deuzer  v.  Mundy,  6  Robt.  696: 
McBlain  v.  Spellman,  85 Hun,  268;  Hamilton  Browa 
Shoe  Co.  V.  Adams,  Sablo  v.  Adams, Wolf  ▼.  Slosson* 
and  Adams  v.  Haskell,  infrcL 

But  where  an  assignment  was  for  the  benefit  of 
such  creditors  as  should  give  a  release  and  the  bal- 
ance to  go  to  the  other  creditors,  and  was  made  by 
one  member  of  a  firm  only,  an  attachment  levied 
after  the  assignment  and  prior  to  possession  by  the 
assignee  was  superior.  Hughes  v.  Ellison,  5  Va. 
468. 
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Jtetri.  0.  K.  Andnu  and  Ball  A  Wat- 

for  respondent. 


Corliss,  J,,  delivered  the  opinion  of  the 
coart : 

We  are  asked  to  issue  a  writ  of  certiorari 
to  Hon.  Roderick  Rose,  judge  of  the  district 
court  for  Ihe  fifth  judicial  district.  It  is 
agreed  by  couasel  that  the  facts  before  us  are 
the  same  facis  which  would  be  disclosed  by 
a  return  to  the  writ.  Our  decision,  there- 
fore, will  not  only  settle  the  preliminary 
qnestiou  whether  the  writ  shoula  issue,  but 
also  the  ultimate  question  whether  the  order 
of  the  district  Judge  sought  to  be. reviewed 
by  this  proceeding  was  valid  or  void.  An 
asaignment  for  the  benefit  of  creditors  was 
made  by  one  Reuben  P.  Jennings,  an  in- 
solvent, to  M.  H.  Eifl.  The  assignee  ac- 
cepted the  trust,  and  the  assignment  was 
duly  recorded.  The  inventory  required  by 
the  statute  was  duly  filed,  and  the  necessary 
bond  given  bv  the  assignee.  The  assignor 
resided,  and  the  assignment  was  recorded,  in 
Barnes  county,  in  the  fifth  judicial  district 
of  the  state.  Subsequently,  the  relator,  a 
credi  tor  of  the  assignor,  commenced  an  action 
against  him  in  the  district  court  of  the  fourth 


judicial  district.  In  that  action  a  warrant 
of  attAc*.)inient  was  issued,  directed  to  the 
sheriff  of  Barnes  county,  and  under  tliis  war- 
rant the  sherii^'  levied  on  the  property  which 
was  in  the  hands  of  the  assignee  under  the 
assignment.  Thereupon  Judge  Rose,  upon 
the  application  of  the  assignee,  and  without 
notice,  made  the  following  order:  **In  the 
Matter  of  the  Assignment  of  R.  P.  Jennings 
to  M.  U.  Eiff,  Assicrnce.  Upon  reading  the 
affidavit  of  M.  U.  KiH,  assif^nee,  and  of  R. 
P.  Jennings,  in  the  above- entitled  matter, 
and  upon  consideration  thereof,  it  is  hereby 
ordered  that  Hans  C.  Stensboel,  sheriff  of 
Barnes  county,  North  Dakota,  forthwith  de- 
liver to  M.  H.  Eiff,  assignee,  all  the  stock 
of  merchandise,  moneys,  and  personal  prop- 
erty, of  all  kinds  whatsoever,  formerly  be- 
longing to  said  Reuben  P.  Jennines,  which 
he,  the  said  sheriff,  took  from  said  M.  H. 
Eiff,  the  assi)rnee,  by  virtue  of  attachments 
issued  out  of  the  district  court  of  Ransom 
county.  North  Dakota,  in  the  cases  of  T^ie 
Bnderlin  State  Bank  v.  Beuben  P,  Jennings^ 
and  George  R.  Netoell  d  Co,  v.  Reuben  P. 
Jennings;  and  it  is  further  ordered  that  the 
said  assignee  proceed  under  the  said  assign- 
ment according  to  law,  and  hold  the  proceeds 


See  "'Statutory  rfg/ito"  as  to  poesession  not  pre- 
ventin^r  an  attacbmenL  Lapp  v.  Yan  Norman  and 
Adler  v.  Ecker,  fnfrcu 

See,  as  to  ^^poaaeaslon,**  Dou^rlaas  v.  Ctena,  tupra. 

7.  EetoppeL 

A  creditor  partldpatlnflr  in  an  assifimiiient  Is  es- 
topped from  aasertloff  a  claim  against  the  assignee 
by  attachment.  'OutswiUer  v.  Xiackman,  23  Mo. 
168:  Jones  v.  Tllton,  139  Maas.  «18;  aottschalk  v. 
Smith,  74  Md.  SSO;  Drew  Glass  Go.  v.  JSaldwin,  27  Mo. 
App.  44. 

And  in  Beifeld  v.  Martin  (Colo.)  May  28, 1894,  and 
Valentine  ▼.  Decker,  43  Mo.  588,  it  was  held  that  a 
creditor  taking  property  from  an  assignee,  by  an 
attachment,  oould  not  also  claim  under  the  assign- 
ment. 

But  in  Re  Tan  Norman,  41  Minn.  494,  and  Clark 
▼.  Ward,  12  Gratt.  440,  it  was  held  that  where  a 
creditor  failed  in  attachment  he  was  not  precluded 
from  presenting  claim  to  the  assignee. 

In  the  case  of  Re  Van  Norman,  supra,  the  attach* 
tnir  creditor  had  indemnified  tbe  assignee  by  pay- 
ing the  damages  caused  by  tbe  levy. 

And  the  creditor  seeking  to  attack  an  assignment 
as  fraudulent  Is  not  estopped  by  his  repeating  rep- 
resentation of  solvency  made  by  the  assignor. 
Hazell  V.  Bank  of  Tipton,  96  Mo.  60. 

A  oreditor  claiming  a  conveyance  as  fraudulent 
cannot  claim  that  it  was  a  voluntary  assignment. 
Bezton  v.  Anderson.  96  Mo.  878. 

8.  Fraudulent  and  void  aeeignmente. 
In  the  case  of  Ra  Enbbbun  Siatb  Baitk  the 
question  inyolved  was  the  validity  of  a  summary 
order  made  without  notice  directing  the  sheriff  to 
turn  over  tbe  property  he  bad  attached  to  the  as- 
aignee,  and  It  was  held  that  tbe  statute  making  as- 
signments giving  preferences  a  trust  to  be  admin- 
istered like  Insolvent  estates,  as  in  tbe  case  of  Straw 
T.  Jenks.  infra,  implied  that  other  assignments 
tbat  are  void  oould  not  be  administered  and  were 
open  to  attack  and  not  in  the  custody  of  the  law. 
Generally  in  tbe  absence  of  statutory  provisions 
placing  property  iu  tbe  custody  of  tbe  court,  a 
oreditor  may  levy  an  attachment  on  tbe  property 
and  obtain  a  priority  if  the  assignment  is  fraud- 
ulent, or  If  the  deed  of  assignment  is  void  by 
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reason  of  its  terms,  as  in  Globe  Woolen  Go.  v.  Oar^ 
hart,  67  How.  Pr.  408;  Moss  v.  Humphrey.  4  G. 
Greene,  448;  Kleine  v.  Nie,  88  Ky.  542:  Hess  v.  Hess, 
117  N.  Y.  806;  Jacobs  v.  Remsen,  85  Barb.  884;  Keliy 
V.  Lane,  28  How.  Pr.  128,  42  Barb.  604:  Skinner  v. 
Oettlnger,  14  Abb.  Pr.  100;  Scblussel  v.  WlUett,  12 
Abb.  Pr.  307, 84  Barb.  615:  Mitchell  v.  Stiles,  13  Pa. 
806;  Butcbiiison  v.  Lord,  1  Wis.  286. 00  Am.  Dec.  881; 
Kohn  V.  Byan,  81  Fed.  Bep.  636;  State  v.  Rose  (N. 
Dak.)  March  81, 1884;  Carr  v.  Van  Hoesen,  2d  Hun, 
816:  Collier  v.  Hanna,  infra;  National  Park  Bank  of 
New  York  v.  Lanahan.  60  Md.  477;  Lee  v.  Tabor,  8 
Mo.  822. 

But  an  assignment  for  the  purpose  of  anticipat- 
ing an  attacbment,  or  acts  of  negligence  on  tbe 
part  of  the  assignee,  will  not  autborizealevy  of  an 
attacbment.  GilJott  v.  Kedlicb,  60  Hun,  390, 117  N. 
Y.629. 

And  New  York  Laws  1887,  section  80,  providing 
tbat  assignments  containing  preferences  of  more 
than  one  third  of  tbe  estate  after  deducting  wage 
debts  are  invaUd,  does  not  authorize  a  levy  of  an 
attacbment  In  such  a  case  as  the  statute  provides 
for  proper  distribution. 

In  Wilson  v.  Forsyth,  24  Barb.  106,  wblcb  was  a 
suit  to  set  aside  an  assignment  as  fraudulent,  tbe 
court  said  that  if  the  plaintiff  obtained  a  Judg- 
ment in  his  attachment  suit,  the  lien  reacbed  back 
to  tbe  time  of  the  levy. 

In  Kinchey  v.  Stryker,  28  N.  Y.  45.  84  Am.  Dec 
824,  it  was  held  that  a  fraudulent  assignment  will 
not  protect  tbe  property  from  an  attacbment,  but 
tbe  case  does  not  show  whether  it  was  an  assign- 
ment for  the  benefit  of  creditors  or  not. 

And  in  Dawson  v.  Coffey,  IB  Or.  518,  it  was  said 
tbat  a  fraudulent  assignment  fur  creditors  would 
not  protect  the  property  from  an  attacbment,  but 
tbat  was  not  tbe  question  involved  io  the  case. 

An  assignment  void,  because  authorizing  a  sale 
on  credit,  does  not  protect  tbe  assignee  from  gar- 
nishment. Keep  V.  Sanderson,  2  Wis.  42,  00  Am. 
Dec.  404. 

And  an  assignment  void  as  to  creditors  because, 
not  showlog  that  all  the  property  was  assigned, 
does  not  prevent  a  garnishment.  Tart>ox  v.  Stev- 
enson (Minn.)  Feb.  10, 1894. 

And  where  a  deed  named  certain  creditors  to  be 
paid,  it  must  be  shown  that  they  are  bona  fide 
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of  the  sales  of  the  assets  until  the  validity  of 
the  said  attachments  can  be  determined,  and 
until  the  further  order  of  this  court.  Done 
at  Valley  City,  N.  D.,  December  13th,  1893. 
Boderick  Rose,  Judge.  To  Hans  C.  Sten- 
shoel,  Sheriff  of  Barnes  County,  N.  D.**  The 
order  was  not  made  in  any  action  or  special 
proceeding  pending  before  the  court,  and  for 
that  reason  it  is  here  contended  that  it  is 
utterly  void  for  want  of  jurisdiction.  It  is 
this  order  which  we  are  asked  to  annul  by 
this  proceeding.  But  it  might  not  be  de- 
cisive of  this  question  that  the  order  was 
made  In  a  summary  manner.  If  the  position 
taken  by  the  learned  trial  judge,  that  the 
property  attached  was  in  custody  of  law,  is 
correct,  then  it  may  well  be  that  the  court 
had  power  to  restore,  in  a  summary  man- 
ner, the  possession  of  the  property  to  the 
officer  of  the  court  from  whom  it  had  been 
taken.  See  Sabin  y.  Adams,  5  Wash.  768. 
Therefore,  whether  the  court  had  power  to 
make  this  order  depends  upon  the  solution 
of  the  single  question  whether  the  property 
was  in  the  custody  of  the  law  when  the  sher- 
iff seized  it.  If  it  was  not,  it  is  too  obvious 
to  justify  discussion  that  the  order  was  ab- 
solutely void. 


The  section  of  the  assignment  law  upon 
which  rests  this  contentiun  of  the  learned 
trial  judge  is  section  4675,  Comp.  Laws.  Wa 
quote  it  in  full:  ** After  the  lapse  of  six 
months  from  the  date  of  filing  his  bond  the 
assignee,  on  motion  of  any  one  of  the  credit- 
ors, with  ten  days'  notice,  accompanied  by 
an  affidavit  of  the  creditor,  his  agent  or  at- 
torney, setting  forth  his  claim  and  the 
amount  thereof,  and  that  no  account  lins  been 
filed  within  six  months,  may  be  ordered  by 
the  court,  or  by  the  judge  thereof,  at  any 
place  in  his  judicial  dislrict,  to  render  an 
account  of  his  proceedings,  within  a  given 
time,  to  be  fixed  by  the  court,  or  the  judge 
thereof,  not  to  exceed  fifteen  days.  Al  1  pro- 
ceedings  under  this  title  shall  be  subject  to 
the  order  and  supervision  of  the  judge  of  the 
district  court  of  the  county  in  which  such 
assignment  was  made,  and  such  judge  may, 
from  time  to  time,  in  his  discretion,  on  the 
petition  of  one  or  more  of  the  creditors,  by 
order,  citation,  attachment  or  otherwise,  re- 
quire any  assignee  or  assignees  to  render  ac- 
counts and  file  reports  of  his  or  their  pro- 
ceedings and  of  the  condition  of  such  trust 
estate,  and  may  order  or  decree  distribution 
thereof ;  and  such  judge  may,  In  his  discre- 


creditors  In  order  to  defeat  an  attachment.  Grow 
▼.  Ruby,  6  Mo.  484. 

And  under  Vermont  Compiled  Statute,  262,  sec- 
tiOD  46,  provldiDflT  that  all  general  aflBiffnments 
are  void,  the  trustees  are  chargeable  with  goods 
and  effects  in  their  bands  belonging  to  the  debtor. 
Bishop  V.  Gatlin,  28  Yt.  71. 

And  where  a  deed  was  void,  because  the  assignee 
was  only  liable  for  willful  default,  the  levy  of  an 
attachment  on  the  property  was  sustained.  Fin- 
lay  T.  Dickerson,  20  Hi.  9. 

So  where  a  deed  was  void  because  of  prefer- 
ences and  aUowingr  a  sale  on  credit  and  postpon- 
ing distribution  indeHnitely,  a  garnishment  of  the 
trustee  was  sustained.  American  Bxch.  Bank  v. 
Inioes,  7  Md.  880. 

Where  a  deed  was  void  because  for  the  benefit 
of  the  releasing  creditors  a  levy  on  the  property 
in  the  possession  of  the  trustees  must  be  made 
Jointly  and  recovery  must  be  also  Jointly.  0*Con- 
nell  V.  Ackerman,  62  Md.  387. 

As  to  TOld  deed,  see  Burrows  ▼.  Lehndorff, 
Kendall  v.  Bishop,   and  Simon  v.  Hann,  ir^rct. 

See  **Statutorv  rigfas  of  assignee,**  Inlra. 

9.  Statutory  Hghts  of  asstgnee. 

In  regard  to  the  riffht  to  levy  an  attachment 
upon  property  after  the  debtor  has  made  an  as- 
signment, in  some  of  the  states,  the  statutes  are 
construed  as  putting-  the  property  in  the  control 
of  the  courts,  and  preventing  a  creditor  from  ob- 
taining a  priority  by  a  levy  of  an  attachment  after 
the  assignment,  and  it  Is  held  that  the  assignment 
cannot  be  assailed  collaterally.  Thus  in  Califor- 
nia, Connecticut,  Louisiana,  Massachusetts,  Mich- 
igan and  Washington,  so  in  Texas  since  the  Act  of 
1879,  and  under  one  of  the  code  provisions  in 
Towa.  The  same  is  held  in  Minnesota  where  the 
assignment  is  not  void  on  Its  face,  although  the 
federal  courts  in  that  state  held  different.  The 
statute  of  Rhode  Island  has  the  same  import,  and 
as  to  South  Dakota  the  effect  of  the  statute  is  not 
settled.    As  to  Missouri,  see  infra. 

The  following  cases  give  the  various  eonstruc- 
tions  of  the  various  statutes: 

California  Act  of  1862,  section  2,  provides  that 
attachments  levied  within  two  months  before  peti- 
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tlon  In  insolvency  is  Hied,  are  dissolved.   Oerf  ▼• 
Oaks,  59  CaU  182. 

And  under  the  California  Insolvent  Act  of 
I860,  liens  acquired  within  one  month  prior  to  the 
proceedings  in  insolvency  are  dissolved.  Beamer 
T.  Freeman.  84  Cal.  664. 

And  CaL  Civ.  Code,  p.  986,  providing  Hiat  after 
commencement  of  proceedings  in  insolvency,  no 
action  against  the  debtor  shall  be  prosecuted  to 
Judgment,  prohibits  an  attachment  pending  aoeta 
proceedings.    Hayno  v.  Justices  Court,  82  CaL  SBL 

So  under  California  Wood's  Big.  496,  section  91, 
providing  for  stay  of  proceedings  against  debtor, 
a  levy  cannot  be  made  after  insolvency  proceed- 
ings are  begun.  Taffts  v.  Maniove,  14  CaL  47,  78 
Am.  Dec.  610. 

And  possession  by  a  receiver  appointed  tty  the 
court  in  insolvency  prevents  an  attachment,  aa  be 
is  an  oiBcer  of  the  court,  and  funds  In  his  hands 
are  in  the  custody  of  the  law.  Adams  v.  HaskelU 
6  Cal.  118, 66  Am.  Dec.  491. 

Under  Connecticut  Gen.  Stat^  624,  providing 
that  property  shall  be  delivered  to  trustees  in  In- 
solvency, where  attachments  are  set  aside  by  pro- 
ceedings in  insolvency  taken  against  the  debtor 
within  sixty  days,  a  sheriff  selling  property  after 
the  proceeding  in  insolvency  taken  within  the 
time  must  prove  he  had  no  knowledge  of  such  in- 
solvency proceedings.  Boseli  v.  Doran,62  Conn.  8U. 

And  a  mortgage  by  an  insolvent  of  all  his  prop- 
erty preferring  one  creditor  is  in  effect  an  assign- 
ment for  creditors  under  Dak.  Comp.  Laws, 
4680,  and  Is  a  trust  fund  in  custody  of  the  law  and 
not  the  subject  of  attachment.  Straw  v.  Jenks,  9 
Dak.  414. 

The  proceeding  was  under  a  different  statute 
than  that  of  the  case  of  Rn  IEndsbuh^  Statb 
Bamk. 

In  Hamilton-Brown  Shoe  Co.  v.  Mercer,  84  Iowa, 
687,  it  was  held  that  Iowa  Code,  section  2123.  provid- 
ing that  the  assignee  shall  be  subject  to  the  super- 
vision of  the  court,  puts  assigned  property  in  the 
custody  of  the  law,  where  the  assignment  Is  regu- 
lar, and  this  is  not  intended  to  overrule  the  case 
next  infra  which  was  on  another  section. 

But  in  a  case  arising  under  Iowa  Code,  1 2116, 
providing  that  no  assignment  for  creditors  shall 
be  valid  unless  generaU  which  waa  under  another 
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tion,  for  cause  shown,  remove  anj  cssignee 
or  assigoees  and  appoint  another  or  others 
Instead,  who  shall  give  such  bonds  as  the 
judge,  in  view  of  the  condition  and  value 
of  the  estate,  may  direct,  and  such  order  of 
removal  and  appointment  shall  in  terms 
transfer  to  such  new  assignee  or  assignees  all 
the  trust  estate,  real,  personal  and  mixed, 
and  may  be  recorded  in  the  deed  records  in 
the  ofllce  of  register  of  deeds  of  any  county 
wherein  any  real  estate  affected  by  the  as- 
signment may  be  situated.  And  such  Judge 
may  by  order,  which  may  be  enforced  as 
upon  proceedings  for  contempt,  compel  the 
assignee  or  assignees  so  removed  to  deliver 
all  property,  money,  choses  in  action,  book 
accounts  and  vouchers,  to  the  assignee  or  as- 
signees so  appointed,  and  to  make,  execute 
and  deliver  to  such  new  assignee  or  assignees 
such  deeds,  assignments  and  transfers  as  such 
Judge  may  deem  proper,  and  to  render  a  full 
account  and  report  of  all  matters  connected 
witn  such  trust  estate.  Whenever  any  as- 
signee so  removed  shall  have  fully  accounted 
for  and  turned  over  to  the  assignee  or  as- 
signees appointed  by  the  Judge  all  the  trust 
estate  and  made  a  full  report  of  all  his  do- 
ings, and  complied  with  all  orders  of  the 


judge  touching  such  estate,  and  also  when- 
ever an  assignee  has  fully  complied  with  his 
trust ;  he  may  by  order  of  the  Judge  be  fully 
discharged  from  all  further  duties*  liabili- 
ties, and  responsibilities  connected  with  the 
trust.  In  either  case  he  ^all  give  notice  by 
publication  in  some  newspaper  of  the 
county,  if  there  be  one  printed  and  published 
therein,  if  not,  in  a  newspaper  published  at 
the  capital  of  the  territory,  once  in  each 
week,  for  at  least  three  weeks,  that  he  will 
apply  to  such  Judge  for  such  discharge,  at  a 
time  and  place  to  be  stated  in  such  notice, 
which  time  shall  not  be  more  than  three 
weeks  after  the  last  publication  of  the  notice. 
If  upon  the  hearing  the  judge  shall  be  satis- 
fled  that  the  assignee  is  entitled  to  be  dis- 
charged, he  shall  make  an  order  accordingly ; 
or  if,  in  the  opinion  of  the  Judge  anything 
remains  to  be  done  by  such  assignee,  he  may 
require  the  performance  thereof  before  mak- 
ing such  order.  Such  order  shall  have  the 
effect  of  discharging  the  assignee  and  his 
sureties  from  all  further  responsibility  in 
respect  to  the  trust,  and  such  order  shall  not 
be  refused  on  acconnt  of  any  failure  on  the 
part  of  the  assignee  to  comply  with  the 
formal  provisions  of  law,  where  no  loss  or 


gtatnte,  an  attachment  could  be  levied.  Burrows 
V.  Lehndorff ,  8  Towa,  90. 

rn  Louisiana  under  La.  Civ.  Code,  9B  2170-JS178,  a 
ceroioD  of  property  is  the  reliDquishment  by  an 
Insolvent  debtor  of  all  his  property  to  his  credit- 
ors and  cannot  then  be  seized  under  any  wriL 
BfcGraw  v.  Andrus,  46  La.  Ann,  1078:  Mitchell  v. 
Dalton,  44  La.  Ann.  823;  Gumble  v.  Andrus,i5  La. 
Ann.  1081. 

Maryland  Code,  art.  47,  S  ll,provtdloff  that  after 
filing  the  petition  In  insolvency  no  attachment  can 
be  levied,  applies  both  to  voluntary  and  involun- 
tary insolvency.    Gottscbalk  v.  Smith,  74  Md.  560. 

This  provision  must  apply  only  to  valid  assiflrn- 
menta.  See  American  Exch.  Bank  v.  Tnloes,  7  Md. 
380,  and  O'Connell  v.  Ackerman.  Qi  Md.  837. 

Under  Massachusetts  Law  of  lb3S,  chap.  103,  pro- 
vidintr  that  the  assignment  shall  vest  the  title  in 
the  ussignee  of  property  liable  in  ezecutfon  at  the 
time  of  the  first  puhlicatlon,  a  pending  attach- 
ment ani  a  forthcoming  bond  are  disrolved  wben 
the  property  was  delivered  to  the  assignee. 
Sprague  v.  Wheatland,  3  Met.  416;  Shumway  v. 
Carpenter,  13  Allen,  6». 

To  the  same  effect,  Wright  v.  Dawson,  147  Mass. 
384.  Bee  eorUrOs  Easton  v.  Ormsby,  infra  as  to  simi- 
lar bond. 

And  where  the  first  publication  of  notice  was 
before  seizure  an  attachment  was  dissolved.  An- 
drews V.  Southwick,  13  Met.  535 ;  Shelton  v. 
Codman,  3  Cnsh.  318. 

Even  if  the  property  did  not  come  to  the 
bauds  of  the  assignee.  Grant  v.  Lyman,  4  Met, 
470;  Butterfleld  v,  Convcree,  10  Cush.  317. 

But  an  attachment  is  prior  if  the  trustee  pays 
over  the  money  before  the  first  publication. 
Clarke  v.  Minot.  4  Met.  346. 

And  it  was  held  that  property  sold  on  a  writ 
might  be  recovered  by  the  assignee.  Edwards  v, 
Sumner,  4  Cush.  303. 

Or  that  he  might  recover  the  proceeds.  Whee- 
tock  V.  Bastings,  4  Met.  504. 

And  an  assit^nment  under  Mass.  Laws  1838  dis- 
solves an  attachment  made  aft«*r  the  statute  was 
passed,  levied  for  a  prior  debt,  and  does  not  impair 
the  obligation  of  a  contract.  Bigelow  v.  Pritohardt 
21  Pick.  160. 

rtut  such  statute  does  not  affect  an  attachment 
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levied  prior  to  the  passage  of  the  law,  as  such  was 
expressly  saved  by  the  statutes.  Kilbom  v. 
Lyman,  6  Met.  290. 

And  a  revival  of  the  Insolvent  law  by  repeal  of 
bankrupt  law  will  dissolve  an  attachment  pending. 
Ward  V.  Proctor,  7  Met.  818,  80  Am.  Dec.  7«3. 

And  in  Colby  v.  Coates,  6  Cush.  558,  it  was  held 
that  Mass.  Rev.  Stat.,  chap.  100,  §63,  providing  lor 
an  attachment  by  trustee  process  for  money  due 
from  executors  and  administrators,  and  making  no 
provision  for  cases  of  insolvency,  implied  that  an 
assignee  of  an  insolvent  cannot  be  charged  by  trus- 
tee process. 

And  where  property  has  been  purchased  by  the 
assignee  and  its  value  distributed  a  creditor  cannot 
levy  on  such  property.  Leland  v.  Drown,  12  Gray, 
437. 

In  Edwards  v.  Mitchell  and  Bowles  v.  Graves* 
infra,  the  assignments  were  repugnant  to  the  Act 
of  1836.  and  Ace  of  1838. 

See  also,  as  to  Mossschusetta*  ^^Asaent  of  C9'ed- 
tfoTB,"  infra^ 

Cndcr  the  Michigan  Act  of  1879,  an  attachment 
cannot  be  levied  upon  the  assigned  property  after 
the  assignment  is  made  and  t>efore  the  assignee  baa 
filed  the  bond,  where  ten  days  have  not  elapsed, 
even  if  the  assignment  is  to  defraud  creditors),  as 
section  3  of  tbe  Act  gives  the  assignee  the  power  to 
recover  all  property.    Coots  v.  Radford,  47  Mich.  87. 

And  Mich.  How.  C.  Stat,,  §  8739,  providing  that 
atttichmenta  levied  within  ten  days  afur  the  as- 
si^'nmentare  not  valid,  npplies  even  if  the  assign- 
ment Is  not  recorded  at  the  time  of  the  attachment. 
Gott  V.  Hoschna,  57  Mich.  418. 

Where  the  assignee  failed  to  give  bond  within  the 
ten  days  as  required  by  the  statute,  the  word 
**void**  as  applied  to  tbe  assignment  is  construed  to 
mean  '^voidable,**  and  if  creditors  apply  at  once  to 
the  equity  court,  and  the  assignee  assumes  to  act, 
the  court  will  take  chanre  of  the  trust  under  seo- 
tion  6  of  Michigan  Act  1879,  providing  that  in  case 
the  assignee  shall  fail  to  comply  with  any  pro- 
visions of  the  Act.  the  court  will  proceed  In  the  en- 
forcement of  the  trust  through  a  receiver.  FuUer 
V.  Hasbrouck,  46  Mich.  78. 

But  where  the  sheriff  was  sought  to  be  charged 
for  failing  to  execute  an  attachment  after  the  lA()fle 
of  ten  days,  and  he  claimed  that  the  goods  were  as- 
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damage  to  anj  one  shall  have  occurred 
through  such  failure.  Whenever  the  trust 
estate  shall  have  been  taken  out  of  the  hands 
of  the  assignee  by  proceedings  in  bankruptcy 
in  the  federal  court,  the  assignee  may  in  like 
manner  be  discharged,  upon  showing  that  he 
has  fully  accounted  with  the  assignee  in 
bankruptcy,  and  turned  over  to  him  the 
whole  of  the  trust  estate.  **  The  other  pro- 
Tisions  of  the  law  need  not  be  here  referred 
to.  It  is  very  clear  to  our  minds  that  our 
statutes  regulating  assignments  for  the  bene- 
fit of  creditors  do  not  constitute  either  an  in- 
solvency or  a  bankrupt  law.  An  assignment 
executed  under  them  creates  a  mere  trust.  If 
''alid,  the  title  to  the  property  vests  In  the 
tassignee,  in  trust  to  be  disposed  of  in  strict 
accordance  with  the  terms  oi  the  assignment, 
except  in  the  single  case  of  a  preference. 
If  the  instrument  contains  a  preferenpe,  the 
assignment  is  void,  but  the  title  is  not  kept 
from  passing  from  the  assignor  on  that  ac- 
count.' In  such  a  case  the  statute  declares 
that  the  whole  property  becomes  instantly  a 
trust  fund,  to  be  aidministered  in  equity  in 
the  district  court  for  the  benefit  of  all  credi- 
tors alike.  It  was  under  this  provision  of  the 
statute  that  the  case  of  Straw  v.  Jenka,  6  Dak. 


414,  was  decided.    For  that  leason  It  is  not 
in  point  in  this  case. 

Why  was  it  necessary  to  provide  specifi- 
cally that  the  property  in  such  a  case  sbould 
become  a  trust  fund,  if  in  all  cases  the  execu- 
tion of  an  assignment,  however  void,  placed 
all  the  property  in  the  custody  of  the  district 
court,  to  be  administered  for  the  lieneflt  of  all 
creditors?  The  very  first  section  of  the  as- 
signment law  (section  4600)  provides  that 
every  such  assignment  is  subject  to  the  stat- 
utes relating  to  fraudulent  transfers.  This 
is  a  declaration  that«  when  the  intent  of  the 
assignor  in  making  the  assignment  is  to  delay 
or  defraud  creditors,  it  is  void  as  to  them, 
and  that  the  innocence  of  the  assignee  will 
not  save  it,  he  not  being  a  bona  fide  purchaser 
of  the  assigned  property.  Com  p.  Laws,  $§ 
4656,  4666 ;  Wait,  Fraud.  Conv.  §  819.  An 
assignment  void  as  to  creditors  is,  as  to 
them,  no  assignment.  The  title  to  the  prop- 
erty still  remains  in  the  assignor,  and  is  sub- 
ject to  attachment  by  his  creditors.  Did  the 
legislature  intend  that  a  fraudulent,  and 
therefore  avoid,  assignment  should  place  the 
assignor's  property,  to  which  he  still  holds 
the  title,  in  custody  of  the  law?  What  is 
to  become  of  It  in  the  hands  of  the  court? 


■igned  and  none  of  the  creditors  bad  intervened  on 
tbe  cbanoery  side  of  the  court  to  enforce  the  as- 
signment, and  no  bond  was  filed,  the  title  did  not 
naflB  to  tbe  assiflrnee  and  tbe  sheriff  was  liable. 
Beard  v.  Cllppert,  68  Mich.  710. 

See,  as  to  bond,  '"subhead,  AcU  of  assignee— 
q^alifvino—invent"ry.^* 

A  creditor  levying  an  attachment  after  the  as- 
signment is  perfected  cannot  prevail  where  the  as- 
sigrnce  is  In  possession  although  Mich.,  1  liow.  Stat., 
chap.  808,  provides  that  asslflrnments  preferring 
creditors  shall  be  void.  Wolf  v.  Slosson,  83  Mich. 
SI8. 

In  Kendall  v.  Bishop,  76  Mich.  fiSi,  it  was  held  that 
an  attachment  could  be  levied  upon  property  as- 
signed by  a  corporation,  where  such  assignment 
was  void  and  ineffective  because  not  general  or  au- 
thorized. In  this  case  the  instrument  was  not  in- 
tended by  tbe  parties  to  it  as  an  assignment  under 
tbe  statute,  but  it  was  claimed  to  be  an  assignment 
for  creditors  by  construction  merely,  and  no  at- 
tempt had  been  made  by  tbe  parties  to  comply  with 
thesiatute  in  any  respect,  being  a  chattel  mortgage 
not  authorized  by  tbe  directors,  and  giving  the  sur- 
plus  after  preferences,  to  the  debtor  and  was  void 
as  creating  a  trust  for  grantor,  under  Mich.  How. 
Btat.,  §  6184. 

Under  Minn.  Oen.  Laws  1881,  chap.  148,  the  deed 
of  assignment,  regular  on  its  face,  cannot  be  at- 
tacked collaterally.  Supervisory  authority  and 
control  are  conferred  upon  the  court  and  the  In- 
solvent himself  yields  to  its  Jurisdiction  when  he 
flies  the  deed  of  assignment.  Second  Nat.  Bank  of 
8t.  Paul  V.  Schranck,  48  Minn.  88;  Be  Mann,  82  Minn. 

SO. 

Under  Minnesota  Laws  1881,  chap.  148,  garnish- 
ments made  within  ten  days  prior  to  filing  assign- 
ment for  record  are  dissolved.  Fairbanks  v. 
Whitney,  3S  Minn.  80S. 

Under  the  same  statute  providing  for  dissolution 
of  attachments  on  making  the  assignment,  the  as- 
signee may  elect  to  retain  the  attachment*  John- 
son V.  Bray,  85  Minn.  248. 

Under  Minn.  Gen.  Stat  1878,  chap.  86,  after  the 
property  is  assigned,  it  no  longer  belongs  to  the  as- 
signor for  the  assignment  passes  the  entire  interest 
to  the  assignee  under  the  statutes.    Besides  this  the 
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property  is  in  the  custody  of  the  law.  Lord  v. 
Meachem,  32  Minn.  06. 

For  void  assignment  in  Minnesota,  see  Tarboz  v. 
Stevenson  (Minn.)  Feb.  10, 1804. 

But  in  Lapp  v.  Van  Norman,  19  Fed.  Rep.  406.  it 
was  held  that  Minn.  Laws,  March,  1881,  did  not 
validate  all  Assignments  made  thereunder  and  tba 
property  in  the  possession  of  an  assignee  under 
such  an  assignment  is  not  in  the  custody  of  the 
law  so  as  to  prevent  seizure  by  attachment  la  order 
to  test  the  assignment. 

As  a  result  of  this  levy  tbe  marshal  was  held  liable 
to  the  aEsignee  for  wrongful  levy  of  attachment,  in 
Bennett  v.  Denny,  83  Minn.  530,  affirmed  Denny  v. 
Bennett,  128  U.  S.  489, 32  L.  ed.  491. 

And  in  Adler  v.  Ecker,  2  Fed.  Kep.  126,  fn  discuss- 
ing the  Minnesota  statutes  the  courts  says  there  is 
no  law  authorizing  an  assigoment  for  creditors 
but  such  conveyances  are  recognized  and  regulated 
by  tbe  statute  for  better  security  and  the  property 
in  possession  of  the  assignee  is  not  in  the  custody 
of  the  law.  For  the  assignee  Is  not  an  officer  of 
the  court  and  his  authority  depends  upon  tne  v^ 
lldlty  of  the  assignment  and  is  not  conferred  by  tbe 
court. 

Under  Minn.  Acit  1881,  chap.  148,  an  assignment 
Is  not  void  on  account  of  incapacity  of  assignee  or 
fraud  of  assignor,  although  it  was  said  that  prior 
to  this  act  an  assignment  would  be  void,  If  fraud- 
ulent   Simon  v.  Mann,  38  Minn.  412. 

In  Pinneo  v.  Hart,  30  Mo.  561,  77  Am.  Dec  S8S.  It 
was  held  that  the  statute  Invests  the  control  in  tbe 
courts  over  tbe  entire  administration  of  the  trust 
on  making  tbe  assignment,  and  tbe  prior  cases  In- 
timating that  fraud  of  assignee  would  vitiate  are 
said  to  be  only  dicta. 

And  in  Smith  ft  Keating  Implement  Co.  v.  Thnr- 
man.  29Mo.  App.  186,  and  Crow  v.  Beardsley,  68 
Mo.  437.  which  were  deeds  of  trust  attacked  by  at- 
taching creditors,  it  was  said  that  if  such  Instru- 
ments were  deeds  of  assignments  they  would  be  for 
the  benefit  of  all  the  creditors  and  could  not  be 
appropriated  by  garnishment  to  the  t)eneflt  of  one. 

In  Missouri  while  it  is  held  as  In  Pinneo  v.  Hart, 
supra,  that  tbe  assignment  puts  the  property  in 
the  custody  of  tbe  law,  there  have  been  peraisteot 
attempts  to  levy  attachments  on  assigned  propcrtr 
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Will  the  court  ftdmiiiister  a  Toid  trust?  Will 
It  distribute  property  under  a  void  assign- 
ment? There  is  no  power  in  the  court  to  order 
«  dollar  paid  to  any  creditor,  except  under 
the  terms  of  the  assignment:  and  what  will 
the  court  do  with  the  assets  when  the  assign- 
ment is  Toid?  If,  despite  the  invalidity  of 
the  assignment,  the  court  could  proceed  and 
distribute  the  property  among  creditors,  as 
vnder  bankruptcy  or  insolvency  laws,  the 
•case  would  be  entirely  difiPerent.  It  would 
then  be  assimilated  to  those  cases  which  are 
relied  upon  by  counsel  for  defendant.  But 
there  is  no  such  power  in  the  court  under  our 
statutes.  The  court  is  authorized  by  the 
statute  to  control  the  proceedings  of  the  as- 
signee in  the  administration  of  his  trust, 
upon  the  theory  that  there  is  such  a  trust 
-created  by  a  valid  assignment  to  be  adminis- 
tered. This  is  all  there  is  meant  by  the  pro- 
vision of  section  4675  that  ''all  proceedings 
under  this  title  shall  be  subject  to  the  order 
and  supervision  of  the  judge  of  the  district 
•court  of  the  county  in  which  such  assignment 
was  made. "  The  object  of  the  provision  (and 
it  is  upon  this  provision  that  defendant  rests 
^is  contention  that  he  had  power  to  make  the 
•order  in  question)  was  not  to  vest  in  the  dis- 


trict court,  as  a  court  of  equity,  lurisdlctlon 
over  the  trust,  for  that  it  woula  possess  in- 
dependent of  the  statute,  but  to  authorize 
that  court,  and  the  Judge  thereof,  to  exercise 
a  more  constant  and  summary  supervision 
over  the  assignee,  as  trustee  for  the  creditors, 
than  a  court  of  equity  could  exercine  by  the 
use  of  its  ordinary  remedies,  by  conferring 
upon  the  judge  power  to  act  at  all  stages  in 
the  administration  of  the  trust,  uponpelition 
and  notice,  without  a  formal  suit  in  equity. 
This  power  is  conferred  upon  the  chancellor 
with  reference  to  proceedings  under  the  as- 
signment, and  not  with  respect  to  those  which 
assail  it  as  void.  When  the  assignee  is  dis- 
turbed in  his  possession  by  a  creditor  who 
has  the  assigned  property  attached,  on  the 
theory  that  the  assignment  is  void,  he  must 
seek  redress  the  same  as  any  other  trustee. 
He  must  resort  to  the  ordinary  remedies  to 
secure  a  return  of  the  property  by  replevin, 
or  to  obtain  damages  for  its  conversion.  The 
district  court  can  control  him  in  the  ad- 
ministration of  the  trust,  if  there  is  a  valid 
trust ;  but  it  cannot  control  a  third  person  who 
is  not  proceeding  under  the  trust,  but  in 
hostility  to  it,  on  the  theorv  that  the  instru- 
ment creating  it  is  void.    I'here  is  no  clear 


•cinoe  that  decision.  As  in  Talentlne  v.  Decker, 
<48  Mo.  6S8:  Bradley  v.  Amee,  60  Mo.  887;  HazeU  v. 
BBDk  of  Tipton,  06  Mo.  60;  Sexton  v.  Anderron,  85 
Mo.a73,  wbiob  taave*l)een  decided  on  other  grounds. 
And  In  Boltz  v.  Ea9on,l84  Fed.  Bep.  U^  which  was 
an  attachment  in  favor  of  foreifrn  creditors,  the 
«ODclu8ion  of  the  oourt  was  that  the  state  decisions 
^rmitted  an  attachment  if  the  aaslflrnment  was 
fraudulent. 

**InteDtto  delay**  credltoiB  cannot  be  assumed 
Irom  the  fact  that  delay  Is  an  iocidenttoaa  assign- 
ment,  and  to  not  such  f  raudulentlotent  as  to  ritlate 
an  aaslflrnment  and  allow  an  attaohment.  HazeU 
V.  Bank  of  Tipton,  supra. 

MlBBOuri  Bev.  Stat,  section  2868,  providing  tiiat 
-there  to  no  exemption  from  execution  for  pur- 
chase price  except  when  the  property  is  in  the 
kaDds  of  an  innocent  purchaser  will  not  authorize 
an  attachment  of  the  property  Id  the  hands  of  an 
JSBignee,  where  the  assignment  was  valid  as  far  as 
4he  assignee  was  ooncerned.  Boltz  v.  Eagon,  supra. 

In  Easton  v.  Ormsby,  18  B.  1. 60,  It  was  held  that 
the  statute  providing  that  assignments  for  cred- 
itors shall  release  attachments  made  within  sixty 
4ays,  does  not  affect  a  bond  given  **to  release**  the 
property  and  '*to  pay**  the  judgment  and  for  a  re- 
turn of  the  property. 

As  to  a  similar  bond,  see  Sprague  ▼.  Wtaeatland, 
<  Met.  416,  eon^ro. 

As  to  B.  L  statutes,  see  also  Alves  v.  Barker,  17 
B.  1. 712. 

And  in  Wright  v.  Lee,  2  S.  Dak.  1106, 67  K.  W.  Bep. 
9W,  It  was  held  that  a  fraudulent  transfer  by  assign- 
ment would  not  prevent  an  attachment,  but  if  the 
^wer  given  under  8.  Dak.  Code,  9  4676,  providing 
that  all  proceedings  under  tbto  title  shalllw  subject 
to  the  supervtoion  of  the  Judges  of  the  district 
4x>urt,  had  been  exercised  as  to  whether  the  prop- 
erty would  be  in  custody  of  the  Jaw  was  not  de- 
cided. 

In  Texas  prior  to  the  Statute  of  1879  it'waa  held 
4bat  a  party  claiming  the  property  attached  as 
belonging  to  him  as  trustee  for  the  payment  of 
4ebfeB  generally,  must  show  that  there  are  other 
^sreditors  besides  the  one  attaching.  Oaton  v. 
Jones,  SI  Tex.  788. 

Andln Bailey  V.  Mills,  m  Tex.  484,  it  was  said 


that  the  oourt  had  the  power  to  declare  a  deed  of 
assignment  fraudulent  and  void,  but  that  the 
power  ought  to  be  exercised  with  great  caution. 

81nce  1879,  under  Texas  Oen.  Laws  1839,  p.  67.  8  1, 
Act  of  March  24,  providing  that  an  asidgnment 
shall  have  the  effect  of  general  distribution  of 
property,  and  section  9,  providing  that  property 
conveyed  to  prefer  a  creditor  shall  pass  to  the  as- 
signee, fraud  of  the  assignor  cannot  affect  the  as- 
signment.   Blum  V.  Wellbume,  58  Tex.  167. 

And  under  that  act  the  rights  of  creditors  cannot 
be  impaired  by  attachments.  Keating  v.  Vaughn, 
61  Tex.  510:  Scott  v.  Mcl>aniel,d7  Tex.  815;  Wert  v. 
Schneider,  64  Tex.  327:  Moody  v.  Carroll,  71  Tex.  143. 

And  the  same  was  held  in  Piggott  v.  Schram,  64 
Tex.  447,  where  the  deed  was  filed  at  8: 50  P.  M.  and 
the  writ  of  attachment  was  issued  at  8: 46  P.  M.  and 
executed  at  4  P.  M.— the  court  saying  that  the 
statute  does  not  make  the  validity  of  the  deed  de- 
pend on  record. 

But  in  Fechheimer  v.  Ball,  1  Wlllson  ft  W.  Tex. 
Civ.  Cas.  •  780,  p.  421,  it  was  held  that  an  as- 
signment to  pay  the  proceeds  to  such  as  accept 
and  the  surplus  to  the  assignor  to  fraudulent  and 
void  as  to  attaching  creditors.     (Jan.  19, 1881). 

And  in  York  v.Gierse,!  Wlllson  &  W.Tex.  Civ.  Caa. 
9 18SS9,  p.  775, where  the  assignment  was  made  with  an 
avowed  purpose  to  hinder  and  delay  creditors,  it 
was  void  as  against  an  attaching  creditor.  (Oct.  26, 
1880.) 

These  two  last  cases  probably  weretdedded  on  the 
law  in  effect  prior  to  Act  of  1870,  although  the 
court  does  not  refer  to  the  act. 

The  case  of  Kellogg  v.  Muller,  68  Tex.  182,  tupro, 
arose  on  proceedings  prior  to  Act  of  1879. 

Under  Wash.  Laws  188(M)0,  p.  88,  providing  for 
delivery  of  property  to  the  assignee,  property  in 
possession  of  the  assignee  to  in  custody  of  the  law 
and  cannot  be  levied  upon.  Hamilton-Brown  Shoe 
Co.  V.  Adams,  6  Wash.  888;  Sabin  v.  Adams,  6  Wash 
768. 

Bee  also  subhead  PnawMSton,  suprcu 

10.  Ifhsrs  osient  of  ersdtton  to  revufrsd. 

Where  the  assent  of  oreditors  to  the  deed  was 
necessary  an  attachment  might  be  levied  prior  to 
the  exeeutlon  of  such  assent.    Bradley  v.  Ames,  16 
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provision  npoD  which  this  claim  rests  that  the 
property  is  in  custody  of  law  the  moment  the 
physical  act  of  executing  an  assignment  is 
perrormed.  We  are  asked  to  infer  this  legis- 
lative intent  when  the  consequenoe  is  to  lead 
us  to  a  conclusion  which  aefeats  the  clear 
purpose  of  the  legislature.  They  have  de- 
clared, in  effect,  in  the  very  first  section,  that 
an  assignment  is  void  when  the  assignor 
executes  it  with  fraudulent  intent ;  that  it  is 
no  assignment ;  that  nothing  passes  by  it  to 
the  assignee ;  that  the  title  to  all  the  property 
still  remains  in  the  assignor;  that  it  is  still 
subject  to  seizure  by  creditors.  And  yet  how 
can  it  ever  be  seized  if  it  is  in  the  custody 
of  the  law?  How  is  it  to  be  removed  from 
the  custody  of  the  law?  It  cannot  remain 
there  forever.  It  is  the  assignor's  j^roperty. 
His  creditors  have  a  right  to  seize  it  to  pay 
their  claims.  The  court  cannot  hold  it  as 
trust  property,  for  the  trust  is  void  ;  neither 
can  the  court  administer  it  as  the  asfiets  of  a 
debtor  in  backruptcy  or  insolvency  proceed- 
ings, as  there  is  no  law  authorizing  such  a 
course.  What  is  to  become  of  the  property? 
For  what  purpose  is  it  in  the  custody  of  the 
law?  Who  can  withdraw  it?  On  what  con- 
ditions will  the  court  relax  its  grasp?  If  the 
mere  physical  act  of  signing  a  fraudulent  and 


void  assi^ment  placet  the  property  in  tb^ 

,  in  dSect, 


custody  ox  the  court,  then,  m  effect,  no 
signment  can  be  void,  despite  the  declara- 
tions of  the  statute  to  the  contrary,  because 
no  one  can  assail  it  by  seizure  of  the  prop- 
erty, and  thus  secure  a  priority  which  it  i» 
the  policy  of  our  law  to  accord  to  the  diligent 
creditor  as  to  property  which  the  debtor  still 
owns;  but  a  bill  in  equity  must  be  filed  txy 
overthrow  it,  and  in  ttiat  case  all  creditors 
can  intervene  and  secure  an  equal  share, — 
Just  what  they  would  have  secured  under 
the  assignment  it«elf.     Section  4668,  Com- 
piled Laws,  specifies  five  different  provisions 
which  will  render  void  an  assignment  con- 
taining any  one  of  them  as  against  nonassent- 
ing  creid iters.     Section  4671  declares  that  the- 
assignment  shall  be  void  unless  it  is  re- 
corded,   and  unless  the  inventory   is   filed 
within  twenty  days  after  the  date  of  the  as- 
signment.    These  provisions  are  of  no  effect 
if'the  property  is  in  custody  of  the  law.     N»> 
creditor  can  reach  it,  and  thus  secure  pre- 
ference.    All  must  share  alike  in  the  prop- 
erty, just  the  same  as  though  the  assignment 
were  valid.     Why,  then,  did  the  legislature- 
declare  it  void  in  such  cases?    Defendant's 

{position  leads  to  this  conclusion :  that  ib» 
egislature  have  vested,  in  the  district  court. 


Mo.  887;  Swearlngen  v.  Slicer.  6  Mo.  011;  Edwards 
V.  Mltobell,  1  Gray,  289;  Bowles  V.  Graves,  4  Gray* 
117;  ViaU  v.  Bliss,  9  Pick.  18. 

It  was  said  in  Stevens  v.  Bell,  6  Mass.  839,  that 
when  the  conveyance  is  in  trastfor  all  the  credi- 
tors geoeraily  without  their  assent,  a  creditor  is 
not  bound,  but  may  proceed  by  way  of  attach- 
ment. 

These  last  two  oases  were  prior  to  Aot  of  1886,  and 
the  other  Massachusetts  cases  were  repugnant  to 
the  Act  of  1836  and  Aot  of  16S8.  See  Statutory 
rights  of  asaigtiee^  ntjyrck, 

A  tru8t  property  underafireneralasslsmment  may 
be  attached  by  a  dissenting  creditor  if  notnecrs- 
sary  to  satisfy  the  claims  of  those  creditors  who 
had  become  parties  to  the  assignment  prior  to  the 
attachment.  Todd  v.  Bucknam,  11  Me.  41:  Douglas 
V.  Simpson,  121  Mass.  28L 

And  in  Mansflt  Id  v.  Rutland  Mfg.  Ck>.,  62  Vt*  444, 
It  was  said  that  if  the  insolvent  applies  his  assets  to 
induce  unwilling  creditors  to  join,  it  operates  as  a 
fraud,  but  that  was  not  the  question  involved. 

In  Duvall  v.  Raisin.  7  Mo.  449,  where  creditors 
benefited  were  not  required  to  execute  the  deed  of 
assignment  then  assent  was  presumed. 

A  deed  of  trust  of  firm  property  only,  as  to  credi- 
tors secured  who  have  assented,  will  protect  the 
property  from  a  levy,  but  not  as  against  those  who 
have  not  assented.  If  the  deed  was  a  general  as- 
signment under  the  statute,  it  should  include  the 
individual  property  of  the  members  of  the  firm, 
also.  ^lamilton-Brown  Shoe  Co.  v.  Mayo  (Tex.) 
Sept.  20, 1894. 

11.  Partmrthip  OMiffnmentB. 

It  seems  that  if  an  assignment  of  partnership 
property  is  not  made  by  all  the  members  of  the 
firm,  or  if  it  does  not  Include  the  individual  prop- 
erty of  the  members,  or  if  It  Is  fraudulent,  it  will 
not  protect  the  property  from  the  levy  of  an  at- 
tachment, as  a  creditor  may  attach  property  where 
the  assignment  was  void,  because  of  firm  property 
exclusively.  May  v.  Walker,  86  Minn.  194;  Kennedy 
V.  McKee,  14S  U.  S.  008,  85  L.  ed.  1181:  Wyles  v. 
Bealet.  1  Gray,  888L  See  also  Hamilton-Brown  Shoe 
Oo.  v«  Mayo  <l>sz.)  Sept.  88, 1884i 
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And  proceedings  In  insolvency  by  one  of  a  flmk 
will  not  dissolve  an  attachment  against  firm  prop* 
erty.  Fern  v.  Gushing.  4  Gush.  359;  Still  v.  Focke». 
86  Tex.  715;  Alien  v.  Welia,  28  Pick.  460.  88  Aib» 
Doc.  767. 

Where  an  Individual  assignment  by  a  partner  wa»- 
not  made  within  ten  days  after  a  firm  assignment 
by  his  partner,  his  individual  property  was  liable  to- 
an  attachment  issued  prior  to  the  firm  assignments 
Thompson  v.  Winona  Harvester  Works.  41  Minn.. 
434. 

In  Welsh  V.  Britton,  66*Tex.  118,  where  the  aa> 
signee  was  garnished.  It  was  held  that  If  the  deed 
by  a  firm  reserved  an  Individual  advantage  to  one 
of  the  members  the  plaintiff  oould  recover,  but 
preferring  another  firm  one  member  of  which  1» 
also  a  member  of  the  assigning  firm  will  not  sua* 
tain  the  garnishment. 

Where  a  member  of  a  firm  fraudulently  con. 
veyed  his  Interest  to  his  brother,  and  the  other 
member  and  his  brother  attempted  to  make  an  as- 
signment of  the  firm  propert}',  this  did  not  convey 
the  Arm  or  individual  property  or  prevent  an 
attachment  for  firm  debts.  Cleveland  v.  Battle^  88- 
Tex.  HI. 

So  a  fraudulent  assignment  by  one  member  of 
the  firm  will  not  protect  the  property  from  an  at- 
tachment.   Sellew  V.  Chrlsfleld.  1  Handy  (Ohio)  88. 

See  also  Hughes  v.  Ellison.  6  Mo.  488. 

8o  where  one  member  of  a  firm  conveyed  his  In- 
terest in  the  partnership  property  to  tlie  other 
member,  who  thereupon  made  an  assignment  with- 
out providing  for  the  firm  creditors,  an  attachment 
could  be  levied  on  the  property  in  fSvor  of  firm 
creditors.    Collier  v.  Hanna,  71  Md.  258. 

And  In  Hook  v.  Stone,  84  Mo.  829,  it  was  held  that 
an  assignment  by  one  partner  for  the  firm  wa^  in- 
operative, but  the  kind  of  seizure  was  not  stated. 

In  this  note  cases  on  questions  between  foreign 
and  domestic  creditors  involving  ^'cooflictof  law^*** 
''foreign  afssignmeuts**  and  cases  in  regard  to  valid*' 
Ity  of  attachments  are  not  Included. 

Only  those  cases  involving  the  validity  of  ••» 
signments  are  included,  which  determine  the  rfghi^ 
to  levy  an  attachment  on  the  property.  L  T. 
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ot  tlie  district  in  which  an  aaslgnment  Is 
made,  exclusive  Jurisdiction  to  determine 
whether  the  assignment  is  valid,  and  have 
rendered  their  express  declaration  that  in  a 
large  number  of  cases  an  assignment  is  void, 
—of  no  possible  benefit  or  use  to  a  diligent 
creditor, — by  cutting  him  ofF  from  all  chance 
of  gaining  priority  by  a  seizure  of  the  prop- 
erty. They  have,  acc<^rling  to  the  conten- 
tion of  the  defendant,  put  the  prop«^rty  in  the 
custody  of  the  law  for  the  sole  purpose,  in 
many  cases,  of  having  the  district  court  de- 
cide that  the  assignment  is  void,  and  that, 
therefore,  neither  the  assignee  nor  the  court 
should  exercise  any  control  over  the  prop- 
erty ;  that  it  belongs  to  the  assignor,  and 
that,  therefore,  his  creditors  have  a  right  to 
seize  it  for  their  claims.  There  is  abundant 
authority  to  support  our  view  that  the  proper- 
ty was  not  in  custody  of  the  law  when  seized 
by  the  sheriff.  Farmers,  Cobban  (Dak.)  29 
N.  W.  Rep.  12;  Wright  v.  Lee  (8.  Dak.)  55 
N.  W.  Rep.  1>81 ;  AdUr  ▼.  Eck»r,  2  Fed.  Rep. 
126 ;  Lapp  ▼.  Van  Norman,  19  Fed.  Rep.  400 ; 
LeMher  v.  Ostman,  28  Minn.  98 ;  Lehman  ▼. 
BoiengarUn,  28  Fed.  Rep.  642. 

In  Letter  ▼.  Oetman,  iupra,  the  court  de- 
clared that  the  property  was  not  in  euitodia 
legis,  although  the  Act  of  1876,  under  which 
the  assignment  was  made,  contained  just 
such  a  provision  as  Is  contained  in  section 
4675,  Compiled  Laws,  with  respect  to  the 
proceedings  being  subject  to  the  supervision 
and  control  of  the  judge  of  the  district  court. 
See  section  6  of  the  General  Laws  of  Minne- 
sota for  1876.  In  Wnght  v.  Lee,  mpra,  the 
court  had  before  it  for  construction  our  as- 
signment law,  it  having  been  inherited  by 
both  states  from  the  late  territory  of  Dakota. 
That  court  came  to  the  same  conclusion  we 
have  reached  ;  and  we  refer  to  the  very  con- 
vincing language  of  Jvdge  Kellam  at  pages 
936-938.  His  reasoning  is  entirely  satis- 
factory to  our  minds,  and  the  question  has 
been  so  ably  discussed  by  him  that  no  fur- 
ther comment  is  needed.  We  have  carefully 
examined  all  the  cases  that  hold  that  the 
property  is  in  the  custody  of  the  law  where 
an  assignment  for  the  benefit  of  creditors  is 
made,  but  fail  to  see  that  they  are  in  point, 
the  statutes  construed  therein  being  radically 
different  from  ours,  so  far  as  this  feature  is 
concerned.  We  cite  them  for  the  benefit  of 
the  profession.  Lowe  v.  Matson,  140  111.  108  ; 
Hane/iettY.  Waterbury,  115  111.  228;  mitton 
v.  Aaron,  182  111.  238,  and  cases  cited ; 
Hamilton' Brown  87ioe  Co.  t.  Mercer,  84 
Iowa,  537 :  Second  Nat.  Bank  of  8t.  Paul  v. 
Schranek,  43  Minn.  88;  Scott  ▼.  McDaniel, 
67  Tex.  815 ;  Be  Mann,  32  Minn.  60 ;  Blum 
V.  Welbome,  58  Tex.  157 ;  Kingman  v.  Bar- 
Urn,  24  Minn.  295;  Ilamilton- Brown  Shoe  Co. 
V.  Adame,  5  Wash.  833 ;  Manftfield  v.  Pint 
Nat.  Bank  of  WJiatcam,  Id.  665;  Sabin  v. 
Adame,  Id.  768. 

Our  conclusion  is  that  the  property  was 
not  in  the  custody  of  the  law,  and  that, 
therefore,  the  order  of  the  district  judge  was 
▼old,  it  not  having  been  made  in  either  an 
action  or  a  special  proceeding  pending  be- 
fore the  court,  and  having  been  granted  with- 
out according  to  the  sheriff  or  the  plaintiffs 
in  the  attachment  any  right  to  be  heard,  and 
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'  without  ever  giving  either  of  them  notice  of 
the  application  for  the  order.  Nothing 
which  this  court  said  in  Bed  Biver  VcdUf^ 
Bank  v.  Freeman,  1  N.  Dak.  196-202,  con- 
flicts with  these  views.  The  question  her^ 
presented  was  not  before  the  court  in  that 
case.  We  adhere  to  what  was  there  said 
when  the  language  is  construed,  as  it  should 
be,  in  the  light  of  the  facts  and  questions- 
then  before  the  court. 

But  it  is  urged  that  the  writ  should  not  be 
granted,  even  assuming  that   the  order  ia 
void.     We  are  confronted  with   the    claim 
made  by  the  defendant  that  the  relator  is  not 
the  party  beneficially  interested  in  the  writ, 
and  that  he  has  another  plain,  speedy,  and 
adequate  remedy.    The  contention  is  that  the 
sheriff,  and  not  the  plaintiff  in  the  warrant 
of  attachment,  should  have  applied  for  the 
writ.     It  is  true  that  the  sheriff,'  after  a  levy, 
has  a  special  property  in  the  goods  seized, 
and  that  this  special  property  is  commen- 
surate with  his  duty  under  the  writ.     That 
duty  is  to  hold  the  chattels  seized  as  security 
for  any  judgment  which  may  be  recovered  ia 
the  action,  and  sell  them  at  public  auction 
to  satisfy  such  judgment.     He  may   vindi- 
cate this  special  interest  in  the  property  by 
suing  in  replevin,  or  for  the  conversion  of 
the  propertv.    2  Freem.  Executions,  §  268 ; 
Drake,  Attachm.  6th  ed.  g  29]l.     The  plain- 
tiff in  the  writ  cannot  maintain  such  actions. 
2  Fr^m.   Executions,    g  268:   Drake,    At- 
tachm. 5th  ed.  §   291.     indeed,  it  has  been, 
held  that  he  cannot  bring  an  action  on  tlie 
case  for  damages.     Barker  y.    Mathews,    1 
Denio,  885.     But  this  case  has  been  ques- 
tioned, and  must  be  deemed  overruled.    How- 
land  V.   Willetts,  9  N.  Y.  170.     But  it  i3  not 
at  all  decisive  of  the  question  that  the  sheriff 
may  resort  to  those  remedies  to  defend  his- 
possession.     He  is  not  the  real  party  in  in- 
terest.    Ho  is  allowed  to  defend  his  posf^es- 
sion  by  those  remedies  because  upon  making 
a  levy  he  becomes  answerable  to  the  plain- 
tiff in  the  writ  for  the  goods  attached,  if  the 
plaintiff  recovers  judgment  and  the  attach- 
ment is  not  set  aside,  or  to  the  defendant 
therein  in  case  the  writ  is  vacated  or  the 
plaintiff  fails  to  recover  judgment.     He  is 
allowed  to  defend  his  possession  merely  to- 
protect  himself  agninst  liability  to  the  suc- 
cessful party  to  the  suit.     Personally,  he  has- 
not  the  sH^litest  interest  in  the  matter,  aside 
from  his  fees.     The  one  for  whom  the  seizure 
is  made,  for  whom  the  propertv  is  held,  for 
whom  the  sheriff  brings  replevin  or  trover  if 
his  possession  is  disturbed,  and  who  will 
finally  reap  the  fruits  of  the  attachmeot,  ia 
tlie  plaintiff  in  the  writ.     Comp.  Laws,  §^. 
4993,  5006.     The  sheriff  is  the  mere  instru- 
ment for  initiating  by  seizure,  and  continu- 
ing by  possession,  the  plaintiff's  lien  under 
the   writ   upon   the   property   seized.    The 
plaintiff's  lien  so  secured  is  said  to  be  private 
property,  within  the  protection  of  constitu- 
tional provisions.     1  Wade,  Attachra.  ^  858, 
and  cases  cited ;  Williamson  v.  New  Jersey 
Southern  B.  Co.  29  N.  J.  Eo.  834:  EannaJis^ 
V.  Felt,  15  Iowa,  141.     In  Sowland  v.  Wil- 
letts, supra,  the  court  says :    **  All  the  cases 
hold,  however,  that  the  sheriff  acts  for  andk 
in  behalf  of  the  plaintiff  in  the  execution^ 
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And  that  the  plmlDtifl  is  the  substaotial 
Barty,— the  one  immediately  and  directly 
Interested  in  the  levy,  and  the  property  or 
money  acquired  br  virtue  thereof."  "The 
plaintiff  in  the  writ  in  this  case  is  therefore 
the  real  party  interested  in  setting  aside  the 
•obstacle  to  the  sheriff's  possession  of  the  at- 
taclied  property,  i.  0.  the  order  made  by 
Judge  Rose,  already  set  forth  in  the  opinion. 
It  is  true  that  the  sheriff  is  also  interested, 
as  he  may  be  held  responsible  for  the  prop- 
'erty  to  the  plaintiff  in  the  writ  if  the  order 
is  void.  He  cannot  justify  a  surrender  of 
possession  under  such  an  order.  It  is  also 
true  that  under  certain  circumstances  the 

Slaintiff  in  the  writ  might  not,  in  fact,  be 
nancially  interested  in  having  the  order  an- 
nulled, and  the  property  restored  to  the 
.flheriff.  If  the  sheriff's  bondsmen  are  good 
for  the  amount  of  the  plaintiff's  claim  and 
the  bond  has  not  been  exhausted  by  former 
recoveries,  or  if  the  sheriff  himself  is  good 
for  the  amount,  the  plaintiff  would  not  suffer 
by  the  action  of  the  court  in  making  the 
•order.  But  its  interest  in  maintaining  the 
lien  of  the  attachment  cannot  depend  upon 
these  circumstances.  The  lien  is  plaintiff's 
4ind  it  has  a  right  to  assail  any  illegal  inter- 
ference with  such  lien.  As  supporting  our 
view  that  the  plaintiff  in  the  writ  is  the 
''partv  beneficially  interested,"  within  the 
meaning  of  section  5508,  Compiled  liaws, 
«ee  Ps(^  V.  AndreiM,  52  N.  Y.  445-449; 
Palmer  v.  Buck,  88  Mich.  528 ;  UiUsboro  v. 
JSmith,  110  N.  C.  417 ;  State  v.  Scott,  50  N. 
J.  L.  585,  1  L.  R.  A.  86 ;  State  v.  Washing- 
ton, 44  N.  J.  L.  605 ;  Dexter  v.  Cumberland, 
17  K.  I.  222 ;  Miller  v.  Jones,  22  Cent  L.  J. 
397 ;  Campau  v.  Button,  88  Mich.  525. 

It  is  also  urged  by  defendant  that  the  re- 
lator has  another  plain,  adequate,  and  speedy 
remedy  at  law.  The  order  is  not  appealable. 
It  was  not  made  in  an  action  or  a  special 
proceeding.  In  ff ranting  it  the  district  judge 
merely  exercised,  in  a  summary  manner, 
what  he  regarded  as  his  control  over  prop- 
erty which  he  held  to  be  in  the  custody  of 
the  court  through  the  possession  of  its  of- 
ficer,—the  assignee.  But  it  is  insisted  that 
the  relator  will  not  be  prejudiced  by  the 
failure  of  the  sheriff  to  hold  the  attached 

f property.  He  is  answerable  for  It  to  relator, 
t  is  said,  whether  he  keeps  or  relinquishes 
possession  of  it.  If  it  is  not  forthcoming 
upon  execution,  the  sheriff  cannot  justify 
Jiis  failure  to  sell  It  because  a  ludge  without 
jurisdiction  has  ordered  it  taJKcn  from  his 
•control,  and  the  relator  can  sue  him  for  dam- 
ages and  recover.  But  how  is  such  a  remedy 
Mequate  when  the  sheriff  and  his  bondsmen 
«re  insolvent,  or  when  the  bond  has  been  ex- 
hausted and  the  sheriff  is  insolvent,  or  when 
the  creditor's  claim  exceeds  the  amount  of 
-the  sheriff's  bond  and  the  shsriff  himself  Is 
insolvent?  Should  we  deny  relator  relief, 
there  is  no  certainty  that  he  will  be  able  to 
•collect  his  claim  from  the  sheriff  or  bif 
bondsmen.  Moreover,  such  a  remedy  U  Dd 
•speedy.  Instead  of  the  relator  enjoying  his 
•speedy  right  to  realisEe  the  fruits  of  his  judg- 
ment by  sale  under  execution,  he  is  com- 
pelled to  undertake  a  more  or  less  protracted 
fiM oration  against  the  sheriff  and  his  bonda- 
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men  to  secure  his  rights.  The  mere  fact  that 
the  relator  may  treat  the  proceeding  as  void 
will  not  bar  his  application  for  the  writ.  In 
most  of  the  cases  in  which  the  writ  has  been 
allowed,  the  proceeding  was  utterly  void; 
but  it  was  not  intimated  in  any  of  them 
that  this  would  defeat  the  petitioner's  prayer 
for  the  writ.  Said  the  court  in  Starr  v. 
BoeheOer  Truetees,  6  Wend.  564,  667:  ''It 
may  be  said  that  these  parties  have  tlwir 
remedy  by  action,  and  therefore  a  certiorari 
wi  1 1  not  lie.  Where  there  is  no  jurisdiction, 
there  is  a  remedy  by  action ;  but  that  does 
not  deprive  this  court  of  jurisdiction,  nor 
prevent  a  party  injured  from  pursuing  this 
remedy.  There  are  many  cases  in  our  reports 
of  justice's  judgments  reversed  where  they 
were  utterly  void. "  In  People  y.  Three  Judges 
of  Suffolk  County,  24  Wend.  249,  the  court 
says,  at  page  258:  **  Suppose  a  justice  of 
the  peace  were  to  try  and  decide  an  action 
of  ejectment ;  would  the  common  pleas  have 

Sower  to  review  the  proceeding  on  appeal? 
learly,  the  whole  would  be  void.  Being 
out  of  the  statute,  the  only  direct  proceeding 
for  redress  would  be  by  certiorari.  For  this 
theie  would  be  no  strict  necessity,  because 
the  judgment  might  be  regarded  as  a  nullity, 
and  impeached  collaterally.  Still,  this  court 
would  perform  what  is  the  main  oflSoe  of  a 
certiorari, — ^the  keeping  of  unfair  magistrates 
within  the  compass  of  their  power.  We 
should  therefore  reverse  the  judgment  of  the 
magi  strata. "  **  But  that  a  proceed  i  ng  is  void 
for  want  of  authority  or  jurisdiction  in  the 
inferior  tribunals  is  not  a  sufficient  reason  for 
refusing  to  remove  it  by  this  writ. "  2  Spell- 
ing, Extraordinary  Relief,  §  1911,  and  cases 
cited.  Had  the  sheriff  applied  for  this  writ, 
it  would  have  been  no  answer  to  his  applica- 
tion that  he  could  have  treated  the  order  as 
void,  and  have  refused  to  obey  it  by  sur- 
rendering possession  of  the  property.  And 
the  right  of  the  plaintiff  in  the  attachment 
to  treat  the  order  as  void  does  not  afford  him 
as  much  protection  as  it  would  afford  the 
sheriff.  He  cannot  hold  the  property  him- 
self, or  compel  the  sheriff  to  hold  it.  He  can 
only  sue  the  sheriff  for  damages  for  sur- 
rendering possession  under  the  void  order. 
The  language  of  the  statute  is  that  the  writ 
may  be  granted  ''when  there  U  no  vnrit  of 
error  or  appeal  nor  in  the  judgment  of  the 
court  any  other  plain,  speedy,  and  adequate 
remedy.*  Comp.  Laws,  §  5507.  **JVaw»*«r 
a  sodis^  is  a  familiar  maxim  of  interpreta- 
tion. The  **  other  remedy"  which  will  prevent 
the  issue  of  the  writ  of  certiorari  must  be  a 
remedy  which,  like  a  writ  of  error  or  an  ap- 
peal, will  set  aside  and  annul  the  void  pro- 
ceeding of  which  the  petitioner  complains. 
Our  statute  is  the  same  as  that  of  California ; 
and  in  California  Plae,  J3.  Co.  v.  Oenirai  Foe. 
B.  6b.,  47  Oal.  S88,  tlie  court  rendered  a  de- 
cision whidi  is  an  ezpieis  anthoritj  for  the 
proposition  whidi  we  have  Just  enunciated. 
Said  the  oourt :  "It  seems  elear  that  the  de- 
fendant had  no  plain,  speedy,  and  adeqaats 
remedy  except  67  oertiOTari.  An  action  te 
tiespaM  done  onaer  color  of  tlie  order  might, 
perhaps,  give  compensation  for  the  aotnsl 
damagai  sustained,  but  defendant  has  the 
right  to  have  the  order  annolled  bafdrs  th» 
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damaffes  it  purports  to  aothorize  hare  been 
•oominltted.  He  »  not  bound  to  wait  until  the 
injury  is  done,  but  may  demand  relief  by 
way  of  protection  against  injuries  contem- 
plated by  the  order  itself.  The  same  lan- 
guage was  employed  in  the  chapter  of  the 
practice  act  which  treated  of  the  writ  of 
mandate ;  but  this  court  held  that  to  super- 
sede the  remedy  by  mandamus  the  party  must 
not  only  have  a  specific,  adequate,  leffal 
remedy,  but  one  competent  to  afford  relief 
upon  the  very  subject-matter  of  the  applica- 
tion, and  one  which  is  equally  convenient, 
beneficial,  and  effective  as  the  proceeding  by 
onandamus."  The  **  subject- matter**  of  re- 
lator's application  for  the  writ  in  this  case 
is  the  annulment  of  the  order  claimed  to  be 
Toid.  A  right  to  sue  the  sheriff  in  the  future 
does  not  afford  the  relator  relief  upon  such 
subject-matter.  It  supplies  him  with  no 
remedy  to  set  aside  this  troublesome  order, 
which  bars  his  right  to  collect  his  judgment 
out  of  the  property  attached.  See  also  Le 
Grand  ▼.  FairaU  (Iowa)  58  N.  W.  Rep.  115; 
JIawheye  Ins,  Go,  t.  Duffis,  67  Iowa,  175. 

It  is  further  insisted  that  the  proceedings 
are  still  in  fieri,  and  that,  therefore,  the  ap- 
plication for  the  writ  of  certiorari  is  pre- 
mature. But  the  order  complained  of  does 
finally  settle  the  very  matter  of  which  relator 
complains.  By  it  the  learned  ludge  finally 
decides  that  the  sheriff  cannot  nold  and  sell 
the  property  under  execution  issued  on  the 
judffment  recovered  in  the  attachment  suit 
untn  the  plaintiff  in  that  suit  has  attacked 
and  overthrown  the  assignment,  bv  proceed- 
ings in  the  district  court  over  which  he,  the 
learned  jadge,  presides,  instituted  for  the 
•express  purpose  of  setting  aside  the  assign- 
ment. But  we  hold  that  plaintiff  had,  and 
has,  the  right  to  have  the  sheriff  hold  and 
sell  this  property  under  the  attachment, 
iadgment,  and  execution  without  securing 
leave  from  any  court.  This  order  stands  in 
his  way.  Prohibition  will  not  afford  him 
redress.  It  would  have  stopped  the  making 
•of  the  order,  but  it  will  not  set  it  aside. 
Those  two  writs  are  complimentary  where 
there  is  usurpation  of  jurisdiction.  When 
the  proceeding  is  beyond  the  reach  of  pro- 
hibition, certiorari  will  lie.  If  the  assign- 
ment Is  valid,  the  assignee  can  protect  him- 
mM  and  the  creditors  by  replevin  or  an  action 
for  conversion.  It  is  said  that  the  warrant 
has  been  returned,  and  that,  therefore,  there 
Ib  nothing  under  which  the  sheriff  can  secure 
a  new  lien  on  the  property.  There  is  no  evi- 
-denoe  of  a  return  oefore  us.  If  the  lien  was 
not  lost  bv  surrender  of  the  property  under 
the  compulsion  of  an  order  of  the  court,  then 
it  would  not  be  necessary  for  the  sheriff  to 
make  a  new  levy ;  but  he  would  hold  the 
property  under  the  old  levy,  after  the  return 
of  the  warrant,  just  the  same  as  in  ordinary 
esses  where  the  warrant  has  been  returned. 
A  return  does  not  destroy  a  lien  which  has 
once  attsched.  Oerdei  v.  JSean,  18  Or.  858. 
The  return  is  always  made  long  before  jade- 
ment  and  execution.  This  is  not  a  proceea- 
ing  in  which  such  questions  should  be  set- 
tled. The  sheriff  should  have  restored  to  him 
the  possession  of  which  he  was  deprived  by 
the  error  of  the  Judge,  and  tlie  rights  ha  and 
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the  plaintiff  will  secure  by  such  restoration 
are  a  matter  for  future  investigation  when  the 
proper  parties  are  before  the  court.  This  is 
true,  also,  of  the  clsim  that  no  benefit  will 
come  to  the  relator  bv  setting  aside  the  order, 
for  the  reason  that  the  attachment  has  been 
vacated.  It  may  be  that  plaintiff,  who  has 
appealed  to  this  court  from  the  order  vacat- 
ing the  attachment,  has  given  the  statutory 
security  provided  for  in  section  5228,  Com- 
piled Laws,  and  in  this  manner  continued 
in  force  the  attachment  pending  the  appeal. 
These  questions  are  not  directly  before  us  on 
either  the  facts  or  the  law,  and,  should  we 
decide  against  the  relator  on  these  grounds, 
and  refuse  to  annul  the  order  and  direct  resti- 
tution, we  might  do  it  an  irremediable  in- 
justice, by  a  mistake  as  to  the  facts  or  the 
law,  or  both,  upon  questions  which  are  not 
directly  before  us,  and  which  can  and  should 
be  litigated  when  the  proper  parties  are  be- 
fore the  court,  and  which  ought  not  to  be 
decided  until  they  are  directly  involved  and 
have  been  fully  investigated  and  discussed. 
If  the  warrant  has  been  returned  and  the  lien 
lost,  it  is  by  no  means  clear  that  the  relator 
may  not  have  a  new  warrant  on  the  same 

Sapers.  See  Hamill  v.  PhenieU,  9  Iowa,  525 ; 
(ajarrieta  v.  Saen^,  80  N.  Y.  547.  Under 
this  the  property  could  be  seized  and  held. 
Nor  is  it  certain  that  the  order  vacating  tha 
warrant  would  prevent  the  issue  of  a  new 
warrant  on  the  same  papers,  as  the  giving  of 
security  under  section  5228  (and  security  may 
have  been  ffiven)  makes  it  the  duty  of  the 
court  to  order  the  continuance  of  the  attach- 
ment, and  leaves  it  as  much  in  force  pendlnc 
the  appeal  as  if  the  order  vacating  it  had 
never  been  made.  The  rule  which  withholds 
the  writ  of  certiorari  when  its  issue  will  bo 
of  no  benefit  to  the  relator  applies  only  to 
cases  where  it  is  certain  that  he  can  derive 
no  advantage  from  it,  and  not  where  the  mat- 
ter is  involved  in  serious  doubt,  as  in  thia 


But  it  is  urced  that  the  writ  should  not  ba 
granted,  because  it  will  result  in  no  benefit 
to  the  relator  for  another  reason.  We  can- 
not, it  is  said,  order  a  return  of  the  property 
to  the  sheriff.  But,  after  the  order  is  an- 
nulled, the  sheriff  mav  retake  the  property 
from  the  possession  of  the  assignee  if  the  lien 
still  exists,  or  he  can  secure  a  new  lien  by 
another  levy.  There  will  then  be  no  obstacle 
in  his  way,  aa  there  is  at  present.  In  an 
early  Wisconsin  case,  Bs  Booth,  8  Wis.  1,  it 
was  insisted  that  the  supreme  court  should 
not  issue  certiorari  to  review  the  action  of  a 
judge  in  disdiarging  a  prisoner  on  habeas 
corpus  because  that  court  could  not  order  him 
remanded  to  custody.  In  replr  to  this  tha 
court  said  that  **  a  simple  reversal  of  the  order 
of  discharge  by  this  court,  without  remand- 
ing the  prisoner,  would  enable  the  person 
from  whose  custody  the  relator  was  dis- 
charged to  retake  the  prisoner."  See  also 
WeM  V.  Van  Auken,  76  Mich.  464.  Whether 
the  sheriff  has  loat  his  lien  on  the  property 
by  surrendering  possession  to  the  assignee 
under  the  order  of  the  court  is  not  material. 
If  he  has  lost  it,  it  is  important  that  this 
order,  if  void,  should  be  set  aside,  so  that 
he  may  levy  anew  upon  the  property  under 
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the  old  warrant  if  he  still  has  it,  or  under  a 
new  one  if  he  has  returned  the  old  one ;  for, 
while  the  order  stands,  it  will  deter  the 
sheriff  from  makinj^  another  levy.  A  second 
levy  without  securing  an  annulment  of  the 
order  would  only  result  in  another  such 
order,  with  possiblepunishment  of  the  sher- 
iff for  contempt.  We  are  clear,  howeyer, 
that  we  are  not  restricted  in  our  judgment  in 
this  proceeding  to  a  mere  annulment  of  the 
order.  Incidental  to  the  power  of  an  appel- 
late tribunal  to  reyerse  judgments  of  an  in- 
ferior court  is  the  power  to  order  restitution 
of  everything  which  has  been  l^^ken  from  the 
party  who  is  successful  on  the  appeal,  by 
yirtue  of  the  judgment  which  has  been  re- 
versed. This  power  to  order  restitution  is 
not  limited  to  reversals  on  appeal  or  writ  of 
error.  It  is  a  power  which  the  court  exer- 
cises without  special  statutory  authority  to 
render  ellicacious  its  appellate  jurisdiction. 
It  can  exercise  the  same  power  when,  on 
writ  of  certiorari,  it  has  annulled  the  pro- 
ceeding of  some  inferior  court  for  want  of 
jurisdiction.  A  court  would  be  shorn  of  a 
power  most  important  to  the  suitor  for  the 
complete  redress  of  the  wrong  done  him  by 
the  usurpation  of  jurisdiction  by  an  inferior 
court  if  it  were  compelled  to  stop  at  annul- 
ling the  void  order,  without  directing  that 
everything  be  restored  to  the  suitor  which 
was  taken  from  him  under  its  sanction. 
Where  it  is  shown  that  the  relator  in  the 
writ  has  been  thus  wronged  by  the  illegal 
and  void  proceeding,  the  superior  court  will 
order  restitution.  Peacock  v.  Leonard,  8  Nev. 
247 ;  Paul  v.  Armstrong,  1  Nev.  82-104 ;  Ar- 
roitamith  v.  Vanarsdale,  21  N.  J.  L.  471 ;  Re 
Shotirell,  10  Johns.  804-307;  2  Spelling  Ex- 
traordinarjr  Relief,  §§  2042,  2044.  And 
where,  as  in  this  case,  the  judgment  is  en- 
tered in  the  court  issuing  the  writ  of  cer- 
tiorari, the  writ  of  restitution  will  issue 
from  that  court,  especially  where  the  tri- 
bunal whose  proceedings  are  annulled  was 
utterly  without  jurisdiction.  Peacock  v. 
Leonard,  supra,  See  sAso  Arroirsmithy.  Van- 
arttdale,  and  Pavl  v.  Armstrong,  svpra. 
The  direction  that  restitution  be  made  is 
often  embodied  in  the  judgment  of  the  ap- 
pellate court.  See  Ducan  v.  KirkpaiHck,  18 
Serg.  «fe  R.  294 ;  Flemings  y.  PddiHck,  5  Gratt. 
S72 :  Ilnehler  y.  Myers,  182  N.  Y.  863,  16  L. 
R.  A.  rySS  ;  Ex  parte  Moms,  76  U.  S.  9  Wall. 
605,  19  L.  ed.  799;  Elliott,  App.  Proc.  § 
684;  MorHs  y.  Untied  States,  74  U.  S.  7 
Wall.  578,  19  L.  ed.  281 ;  Kennedy  v.  Earner, 
19  Cal.  874 ;  Harlan  v.  Skott,  3  111.  66 ;  Perry 
y.  Tiipper,  71  N.  C.  885 ;  />«  Chnck  v.  Qr/an 
Wo  Chong  Co,  81  Cal.  222.  Whether  the 
writ  of  restitution  should  issue  from  the  ap- 
pellate tribunal  when  the  judgment  of  that 
court  is  entered  in  the  court  to  which  the  case 
is  remanded  for  final  judgment  it  is  not  im- 

Sortant  to  decide.  See  Rail  y.  Wells,  54 
liss.  289-307;  Vrt/man  v.  Bmey,  28  Wis. 
626.  In  this  case  there  is  no  power  in  the 
district  court  to  order  the  issue'  of  the  writ, 
as  the  order  annulled  Is  void.  There  is  no 
action  or  proceeding  before  that  court  in 
which  it  can  make  such  order;  nor  has  it 
lurisdictibn  over  the  parties.  Thisproceed- 
fn?  \9.  not  before  ui  on  appeal.    The  writ 
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has  been  issued  by  this  court,  not  in  the  ex- 
ercise of  its  appellate  jurisdiction,  but  under 
the  power  of  superintending  control  over  in- 
ferior tribunals,   vested    in    this  court  by 
the  constitution.     State  Const,   g  85.    But 
whether  the  writ  of  certiorari  is  issued  by 
this  court  in  the  exercise  of  appellate  juris- 
diction, or  under  the  power  of  superinteod- 
ing  control,  it  is  clear  that  the  power  i» 
vested  in  this  court  to  issue  a  writ  of  resti- 
tution  when,    under  certiorari,  it  has  an- 
nulled an  order  or  judgment  of  an  inferior 
court  under  which  the  successful  party  ic» 
this  court  has  lost  property  or  rights,  and  it> 
appears  that  the  lower  court  baa  no  power  to- 
order  the  issuing  of  such  writ.    The  only' 
ground  on  which  it  has  been  held  that  tbe- 
writ  should  issue   from  the  lower  court  i» 
that  the  final  judgment  is  not  entered  in  the 
superior  or  appellate  court,  but  that  it  is  en- 
tered in  the  court  below  on  the  mandate  of  the 
su  per  i or  or  appel  1  ate  court.    In  such  cases  the 
superior  or  appellate  court  will  direct  the 
lower  court  to  issue  the  writ  of  restitution. 
See  Elliott,  App.  Proc.  g  684 ;  Haa  v.  WdU, 
and  Vroman  v.  l)ewey,  supra.  But  in  this  pro- 
ceeding   the  judgment  is    entered   in  this 
court.     Only  a  copy  of  the  judgment  is  sent 
below.    Comp.  Laws,  g§  6515,  5516 ;  Leonard 
y.  Peacock,  8  Nev.  157.     No  judgment  is  en- 
tered in  the  district  court  upon  our  mandate, 
as  in  ord inary  cases  on  appeal.   Moreover,  the 
district  court  would  have  no  power  to  order 
the  issue  of  a  writ  of  restitution,  because,  a» 
^  e  have  before  said.  It  is  utterly  without  ju- 
risdiction in  the  matter.     We  have  no  power 
to  d ircct  it  to  make  such  an  order.  There  is  no 
action  or  proceeding  before  it  in  which  it 
could  make  such  an  order.     The  whole  pro- 
ceeding is  before  us,  and  it  must  be  finally 
disposed  of  in  this  court.   That  it  is  our  dutv, 
under  such  circumstances,    and   that  it  i» 
within  our  power,  to  embody,  in  the  judg- 
ment of  this  court  annulling  the  order,  a  di- 
rection that  a  writ  of  restitution  issue  out  of 
this  court  to  restore  to  the  slieriflf  the  property 
which  has  been  taken  from  him  by  this  ortler. 
is  clear  upon  authority  as  well  as  upon  prin- 
ciple.    Peacock  v.  Leonard,  supra.     See  also 
Paul  y.  Armstrong,  Kennedy  v.  Earner,  Ar- 
rotcsmith  v.    Vanarsdale,  and  Ex  parte  Sfi"t- 
weU,  supra;  2  Spelling  Extraordinary  Relief, 
§§  2042,  2044.     This  court  is  vested   with 
power  (but  a  specific  grant  was  not  necessary) 
to  issue  "such  original  and  remedial  writs  a» 
may  be  necessary  to  the  proper  exercise  of  its 
jurisdiction."   State  Const.  §  87.    And,  if  the 
case  should  be  one  in  which  the  record  did 
not  disclose  what  had  been  wrested  from  the 
relator  by  the  void  proceedings  of  the  inferior 
court,  this  court  would  have  full  power  to  in- 
quire into  the  matter,  that  the  writ,   when 
issued,  might  specify  the  property  or  right  to 
be  restored.     In  this  case  it  appears  upon  the 
record  of  these  proceedings  that  the  sheriff  In* 
been  dispossessed  under  the  order.     While 
the  district  court  has  no  jurisdiction  in  the 
matter,  still  if  it  does,  in  fact,  set  aside  the 
order  which  it  has  made,  and  also  reston* 
the  property  to  the  possession  of  the  sheriff, 
all  that  could  be  accomplished  by  the  writ 
of  restitution  would  be  accomplished  with- 
out it.     We  will  withhold  tlie  writ  of  cer- 
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tiorari  at  present.    If  satisfied  that  nothing 
has  been  done  In  oonformity  with  this  opin 
loo,  after  a  reasonable  time  we  will  issue  the 
writ,  and  proceed  to  jadgmenton  the  return, 
without  further  argument. 
TAsjudgmerU  viUeontain  aprovinonfar  the 


iuue  of  a  v)rii  of  rettUuti&n  directed  to  one 
of  the  marshals  of  this  court,  commanding 
the  officer  holding  it  to  place  the  sheriff  in 
possession  of  the  property  taken  from  him 
under  this  Toid  cider. 
All  concur. 


IOWA  SUPREME  COURT. 


George  GROSS 

V. 

James  H.  MILLER,  Appt 
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The  mere  f aet  that  botb  jMirtlea  were 
▼lolatlns  the  Sunday  law  by  buntioflr  on 
that  day  will  not  prevent  one  of  them  from 
recoverioir  from  the  other  for  Injuries  caused 
by  the  necrliffent  disoharflre  of  a  revolver  by  the 
other. 

(December  lA.  1804.) 

APPEAL  by  defendant  from  a  judgment  of 
the  District  Court  for  Lee  County,  in 
favor  of  plaintiff  in  an  action  brooghi  to  re- 
cover damages  for  personal  iDJnries  alleged  to 
hive  resulted  from  defendant's  negligence. 
Affirmed. 

Statement  by  Kinnet  J.: 

Action  to  recover  damages  for  a  personal 
injury.  The  petition  alleges  that  on  October 
4,  1891,  defendant  and  plaintiff  were  alone 
together  in  a  wood ;  that  plaintiff  was  about 
four  feet  distant  from  defendant,  who  saw 
and  knew  of  plaintiff's  presence  and  posi- 
tion ;  that  defendant  had  in  his  possession, 
and  under  his  control,  a  loaded  revolver, 
which  be  so  handled  as  to  cause  the  same  to 
be  discharged  when  pointed  towards  plain- 
tiff, and  a  bullet  therefrom  to  be  shot  and 
lodged  in  plaintiff's  arm  or  wrist,  injuring 
the  same  and  breaking  the  bones  thereofj 
and  permanently  disabling  plaintiff;  that 
the  discharge  of  said  revolver  was  not  due  to 
inevitable  accident,  but  solely  to  the  fact 
^that  defendant  failed  to  use  a  high  degree 
of  care  to  prevent  the  discharge  tiiereof  at 
the  time  and  under  the  circumstances  stated ;" 
that  plaintiff  was  in  the  exercise  of  due  care. 
The  defendant,  in  his  answer,  admitted  that 
plaintiff  and  defendant  were  alone  in  the 
wood  at  the  time  stated,  and  denied  all  other 
allegations  of  the  petition.  In  a  further  di- 
vision of  the  answer,  defendant  says:  **  (8) 
Defendant  avers  that  said  4th  day  of  October 
was  the  first  day  of  the  week,  commonly 
called  'Sabbath. '  At  the  time  of  plaintiff's 
alleged  injury,  complained  of  in  this  action, 
plaintiff  and  defendant  were  upon  said  Sab- 
Nora.— For  numerous  caaes  touoblng  the  effect 
of  vIolatinflT  the  Sunday  law  upon  a  right  of  action 
for  Injuries  sustained  during  the  time  of  such  vio- 
lation, see  Louisville,  K.  A.  ft  0.  B.  Co.  v.  Buck 
<lnd.)  2  L.  B.  A.  690,  and  note;  Delaware.  L.  ft  W. 
B.  Co.  V.  Trautwein  fN.  J.)  7  L.  B.  A.  486;  Du^ran  v. 
fitate  (Tnd.)  9  L.  B.  A.  821:  Sullivan  v.  Maine  Gent 
fi.  Co.  (He.)  8  L.  B.  A  427;  Van  Auken  v.  Chicasro 
ft  W.  M.  B.  Go.  (Miob.)  28  L.  B.  A  89. 
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bath  engaged  together  unlawfully  In  shoot- 
ing and  carrying  firearms,  contrary  to  the 
statute  of  Iowa ;  that  their  said  shooting  and 
carrying  firearms  was  neither  the  work  of 
necessity  nor  charity ;  that  plaintiff  received 
said  injury  while  plaintiff  and  defendant 
were  engaged  in  prosecuting  the  said  un- 
lawful action."  He  also  aveired  that  plain- 
tiff contributed  to  his  own  injury.  Plain- 
tiff moved  to  strike  the  third  division  of  the 
answer  because  the  matters  alleged  therein 
were  irrelevant,  immaterial,  and  redundant, 
which  motion  was  overruled.  Afterwards, 
plaintiff  demurred  to  said  third  division  of 
the  answer  because  (1)  a  violation  of  the 
Sunday  law  does  not  justify  or  excuse  an  in- 
jury which  was  negligently  or  willfully 
caused  bv  defendant;  (2)  it  is  not  alleged 
that,  at  the  time  plaintiff  was  hurt,  he. was 
in  possession,  or  had  an^  control,  of  the  re- 
volver by  means  of  which  he  was  injured, 
nor  is  any  fact  alleged  tending  to  show  that 
any  violation  of  law  by  plaintiff  was  the  effi- 
cient or  proximate  cause  of  the  injury ;  (8) 
there  is  no  allegation  that  the  discharge  of 
the  revolver  which  is  alleged  to  have  caused 
the  injury  was  caused  by  an  act  of  plaintiff, 
or  the  joint  act  of  plaintiff  and  defendant ; 
(4)  there  is  no  apparent  or  alleged  connection 
between  the  violation  of  the  Sunday  law  and 
the  injury  complained  of.  Defendant  moved 
to  strike  the  demurrer  because  it  constituted 
the  second  pleading  assailing  said  count; 
that  the  motion  to  strike,  heretofore  filed  and 
overruled,  raised  the  same  questions,  and 
constitnteid  an  adjudication  upon  the  ques- 
tions raised  in  said  demurrer.  The  court 
overruled  the  motion  to  strike,  and  defend- 
ant excepted.  Thereafter  the  court  sustained 
tlie  demurrer,  to  which  ruling  an  exception 
was  taken,  and  this  appeal  is  prosecuted  from 
said  rulings. 

Mean.  Casey  A  Stewart,  for  appellant: 

There  can  be  no  redress  for  any  injury  re- 
ceived while  the  injured  person  is  violating  the 
law.  The  rule  applies  to  the  Sunday  law  the 
same  as  to  other  statutes. 

CoppeU  V.  EaU,  74  U.  8.  7  Wall.  542,  19  L. 
ed.  244;  Cooley,  Torts,  2d  ed.  p.  174. 

Defendant  averred  that  plaintiff  was  injured 
while  they  were  both  enfi:aged  in  a  mutual  il- 
legal action.  The  accident  which  happened 
was  one  of  the  incidents  and  risks  of  that  il- 
legal action.  The  two  were  inseparably  con- 
nected. 

McOrath  ▼.  Mertoin,  112  Mass.  467, 17  Am. 
Rep.  119;  Wallace  v.  Cannon,  88  Qa.  199,  95 
Am.  Dec.  886;  Wallace  t.  Merrimack  Biwr 
Nat.  dt  Exp,  Oo.  184  Mass.  95,  45  Am.  Rep. 
801;  OraUy  t.  Bangor,  67  Me.  423,  2  Am.Rep. 
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66;  Turn^  ▼.  North  Carolina  R.  Co.  68  N.  C. 
528;  Smith  v.  Hoston  db  M.  Raihoad,  120  Mass. 
490,  21  Am.  Hep.  538. 

The  burden  of  proving  that  the  breach  of 
statutory  duty  did  notcoDtribute  to  the  injury 
is  OD  the  plaintiff. 

The  Pennsylvania,  86  U.  S.  19  Wall.  125,  22 
L.  «d.  148. 

Meeere.  C.  L.  Poor  and  J.  D.  BE.  Hamil- 
ton, for  appellee: 

There  is  no  allegation  that  there  was  any 
connection  between  the  alleged  violation  of 
the  Sunday  law  and  the  injury  of  which 
plaintiff  cooaplains,  nor  is  any  fact  alleged 
tending  to  show  that  any  violation  of  law  by 
plaintiff  was  the  efficient  or  proximate  cause  of 
the  injury  complained  of.  Even  though  it 
appears  incidentally  that  plaintiff  was,  at  the 
time,  acting  in  disobedience  of  some  statute, 
unless  his  iflegal  act  was  the  efficient  or  proxi- 
mate cause  of  the  injury  complained  of,  or 
unless  the  illegal  act  complained  of  is  the 
foundation  of  his  action,  a  recovery  may  be 
bad. 

Cooley,  Torts,  2d  ed.  178. 179. 

Even  in  Massachusetts  the  rule  is  restricted 
to  cases  where  the  violation  of  the  law 
directly  contributes  to  the  injury. 

White  V.  Lang,  128  Mass.  698.  85  Am.  Rep. 
402;  liall  v.  Corcoran,  107  Mass.  251,  9  Am. 
Rep,  30;  SUele  v.  Burkhardt,  104  Mass.  59,  6 
Am.' Rep.  191;  Welch  v.  Wesson^  6  Gray,  605. 

The  rule  of  the  earlier  Massachusetts  cases 
to  the  effect  that  one  traveling  on  Sunday 
cannot  complain  on  account  of  defects  in  the 
highway  by  which  he  has  been  injured  Is 
contrary  to  the  great  weight  of  authority. 

See  Woodman  v.  Hubbard,  25  N.  H.  67,  7 
Am.  Dec.  810;  Mohney  v.  Cook,  26  Pa.  842,  67 
Am.  Dec.  419;  Norris  ▼.  Litchfield,  85  N.  H. 
271,  69  Am.  Dec.  546:  Mefritt  v.  Ekirle,  29  N. 
Y.  115,  86  Am.  Dec.  292;  Biffelow  v.  Reed,  61 
Me.  325;  Kenohacker  v.  Cleveland,  C.  d  C,  R. 
Co  8  Ohio  St.  172,  62  Am.  Dec.  246;  PhUa- 
delphin,  TF.  <fe  B,  R.  Co.  v,  Philadelphia  dt  H, 
lie  a.  Stcjm  Toirboat  Co,  64  U.  S.  23  How. 
209,  16  L.  ed.  433;  Sutton  ▼.  Wavwatosa,  29 
Wis.  21,  9  Am.  Rep.  584,  cited  approvingly  in 
y'tnffle  V.  Chicago,  B,  db  Q,  R.  Co.  60  Iowa, 
333;  LomHrille,  N.  A.  dt  C.  R.  Co.  ▼.  Buck,  2 
L.  R.  A.  520,  160  Ind.  566. 

It  is  exprcsfsly  decided  that  "such  is  not  and 
cannot  be  the  rule  in  this  state." 

i>ch7nid  V.  Humphrey,  48  Iowa,  652,  80  Am. 
Rep.  414;  Vanhorn  v.  Burlington,  G.  R.  <fc  N. 
R.  Co.  63  Iowa,  68;  O  under  son  v.  Richardson, 
56  Iowa,  59,  41  Am.  Rep.  81. 

The  fact  that  plain  till  at  the  time  he  suf- 
fered injuries  to  his  person  or  his  property 
from  the  negligence  of  the  defendant  was 
doing  some  unlawful  act  will  not  prevent  a 
recovery  unless  the  act  was  of  such  charac- 
ter as  would  naturally  tend  to  produce  the 
injury. 

Whart.  Neg.881. 

The  fact  that  plaintiff  was  at  the  place  did 
not  contribute  to  the  injury. 

Schmid  v.  Humphrey,  tlupro;  Whart.  Nee. 
88l<7;  PJiiladelphia,  W.  dh  B.  R.  Co.  v.  Phila- 
delphia  db  H.  de  Q.  Steam  Towboat  Co.  svpra, 

Kinne.  J.^  delivered  the  opinion  of  the 
court: 
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1.  It  is  said  that  the  court  erred  in  over- 
ruling the  motion  to  strike  the  demurrer. 
This  claim  is  bused  upon  the  thought  that 
the  motion  first  filed  and  the  demurrer  pre- 
sented the  same  question,  and  that  it  is  not 
allowable  to  assail  a  pleading  first  by  mo- 
tion, which  may  go  to  its  substance,  and,  if 
it  be  overruled,  to  file  a  demurrer  raising- 
the  same  questions.  Our  statute  provider 
that  "^but  one  motion  and  one  demurrer  as- 
sailing such  pleading  shall  be  filed,  unless 
such  pleading  be  amended  after  the  filing  of 
a  motion  or  demurrer  thereto. "  Code,  §  2639. 
There  is  no  prohibition  in  the  statute  against 
filing  a  demurrer  after  a  motion  to  the  same 
pleading,  even  though  the  pleading  has  not 
been  amended  in  the  meantime.  We  do  not 
decide  as  to  the  correctness  of  the  ruling 
overruling  the  {notion  to  strike  the  demurrer, 
for  if  defendant's  claim  is  correct,  that  both 
the  original  motion  and  the  demurrer  present 
the  same  question,  it  will  be  sufficient  to 
determine  the  questions  upon  the  demurrer 
which  was  sustained  by  the  court. 

2.  The  question  is,  if  two  persons  are  en- 
gaged in  a  violation  of  the  Sunday  law,  and 
one  is  injured  by  the  negli^enoe  or  careless- 
ness of  the  other,  may  the  injured  party  re- 
cover if  he  did  not  otherwise,  by  his  own 
negligence,  contribute  to  produce  the  in- 
jury? We  think  the  demurrer  was  properly 
sustained.  As  we  view  the  case,  the  facta 
pleaded  in  the  answer  did  not,  in  and  of 
themselves,  show,  or  even  tend  to  show,  that 
the  violation  of  the  Sunday  law  by  plaintiff 
was  the  efficient  or  proximate  cause  of  hia 
injury.  It  may  be  conceded  that  the  author- 
ities upon  this  (question  are  in  conflict ;  that 
the  earlier  aises  in  some  of  the  New  England 
states,  as  well  as  many  later  cases,  have  gone 
to  great  extremes  in  holding  that  partiea 
who  were  injured  while  engaged  in  violat- 
ing the  Sunday  law  could  not  recover  for  in- 
juries carelessly  or  negligently  intiicied  upon 
them  by  others.  The  unreasonableness  of 
these  views  has  been  very  justly  criticised 
by  all  leading  text- writers  upon  the  sui)ject 
and  has  met  with  the  condemnation  of  the 
courts  elsewhere.  The  following  cases  will 
illustrate  the  theory  adopted  in  the  line  of 
cases  spoken  of:  McQrath  v.  Mericin,  112 
Mass.  467,  17  Am.  Rep.  119;  Wallaee  v. 
Cannon,  88  Ga.  199,  95  Am.  Dec.  885 ;  Wal- 
lace V.  Merrimack  River  Nav.  dt  Brp.  Q>.  134 
Mass.  95.  45  Am.  Rep.  801 ;  Cratty  v.  Ban- 
gor, 57  Me.  423,  2  Am.  Rep.  56 ;  Smith  v. 
Boston  db  M.  Railroad,  120  Mass.  490,  21  Am. 
Rep.  588.  So  apparent  was  the  injustice  of 
this  rule,  adhered  to  in  Masj^achu setts  and 
some  other  states,  that  an  act  was  passed  by 
the  legislature  of  Massachusetta,  providing 
that  in  such  cases  the  fact  that  the  injured 
party  was  engaged  in  violating  the  Sunday 
law  when  he  received  his  injury  should  not 
be  a  defense  to  an  action  to  recover  therefor. 
Mass.  (Jen.  Laws  1884,  chap.  37.  A  dis- 
tinction is  attempted  to  be  drawn,  in  some 
of  these  cases,  between  ii  Juries  received  by 
one  while  violating  the  Sunday  law.  at  U)e 
hands  of  one  not  jointly  engage<l  in  such 
illegal  act,  and  the  case  of  joint  violators  of 
the  Sunday  law,  one  of  whom  is  injured  by 
the  negligence  of  the  other.    To  Illustrate, 
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it  is  held  that  one  who  travel t  od  Sunday  in 
yiolatiim  of  the  law,  and  is  assaulted  by  a 
dog,  may  recover,  because,  as  is  chiimed, 
his  own  illegal  act  was  ** merely  a  condition, 
and  not  a  contributing  cause,  of  the  wrong" 
(White  V.  Lang,  128  Mass.  508,  85  Am.  Rep. 
402),  while  recovery  is  denied  to  one  who 
on  Sunday  assisted  another  to  clean  out  a 
wheel  pit,  and  while  doing  so  was  injured 
by  his  companion.  In  the  latter  case  it  is 
said  that  **the  illegal  act  of  the  plaintiff 
was  inseparably  connected  with  the  cause  of 
action,  and  contributed  to  his  injury."  The 
theory  seems  to  be  that  because  plaintiff  was 
engaged  with  defendant  in  the  same  illegal 
work,  and  the  accident  was  one  of  the  risks 
of  the  employment,  he  should  not  be  per- 
mitted to  recover.  The  same  theory  would 
prevent  a  railroad  employ 6  who  was  work- 
ing for  the  company  on  Sunday,  and  was 
negligently  injured  by  it,  from  recovering, — 
a  doctrine  abhorrent  to  our  enlightened  civ- 
ilization, and  fit  only  to  be  administered  in 
the  dark  ages.  Even  in  Massachusetts,  where 
the  doctrine  has  been  carried  to  its  extreme, 
if  the  injury  is  willful,  recovery  la  per- 
mitted. 

We  do  not  think  that  there  is  any  sufficient 
reason  why,  if  two  persons  are  engaged  in 
violating  the  Sunday  law,  and  without  any 
other  contributing  cause  one  is  injured,  he 
should  be  denied  recovery,  or  that  it  can  bo 
laid  in  such  a  case,  and  on  such  facts  alone, 
that  the  injury  was  the  ri'sult  of  the  viola- 
tion of  the  law.  To  so  hold  would  be  offer- 
ing; a  premium  for  negligence,  and  holding 
out  as  an  inducement  for  carelessness  the  fact 
that  Sunday  violators  owed  no  duty  to  each 
Other  as  to  the  exercise  of  care  to  prevent  ac- 
cidenta.  Such  a  doctrine  seems  to  us  more 
pernicious  in  its  effect  than  is  the  violation 
of  the  Sunday  law  itself.  But  why  should 
the  courts  add  to  the  violation  of  this  law  a 
penalty  which  the  law  itself  has  not  affixed? 
If  one  violates  the  Sunday  law,  he  is  amen- 
able to  the  state, — is  subject  to  the  punish- 
ment inflicted  by  statute.  We  cannot  see, 
upon  principle,  why  the  mere  act  of  violat- 
ing such  a  law  should  in  any  case  be  held  a 
contributing  cause  to  the  injury  if  one  fol- 
lows. If  the  boys  had  not  gone  to  the  woods, 
the  accident  would  not  have  happened ;  and 
the  same  is  true  if  they  had  not  been  in  ex- 
istence. So  far  as  the  pleadings  show,  there 
is  nothing  surrounding  this  accident  that 
was  in  any  way  peculiar  to  the  day  upon 
which  it  happened.  It  was  not  more  likely 
to  happen  upon  Sunday  than  on  any  other 
day.  It  was  not  a  necessary,  or  even,  we 
thfnk,  probable,  result  of  the  violation  of 
the  law.  At  most,  it  can  be  said  that  it  was 
a  result  which,  though  not  to  be  expected, 
might  happen.  We  believe  most  of  the  cases 
agree  that  the  violation  of  the  law,  in  order 
to  prevent  a  recovery  in  such  cases  must  have 
been  the  proximate  or  efficient  cause  of  the 
accident.  The  difficulty  seems  to  be  in  de- 
termining what  is  an  efficient  or  proximate 
cause  of  an  injury  in  any  given  case.  The 
proximate  cause  is  the  one  which  necessarily 
lets  the  other  causes  in  operation.  Justice 
Dixon,  in  StiUon  t.  WauwUoia,  20  Wis.  21, 
9  Am.  Rep.  684,  In  speaking  of  the  rule  of 
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law  applicable  to  cases  like  that  at  bar,  and 
in  criticising  the  Massachusetts  cases,  says: 
**  First,  that  one  party  to  the  action,  whe» 
called  upon  to  answer  for  the  consequences 
of  his  own  wrongful  act  done  to  the  other, 
cannot  allege  or  reply  the  separate  or  distinct 
wrongful  act  of  the  other,  done,  not  to  him- 
self, nor  to  his  injury,  and  not  neoessarilj 
connected  with,  or  leading  to,  or  causing  or 
producing:,  the  wrongful  act  complained  of; 
and,  secondly,  that  the  fault,  want  of  du» 
care,  or  negligence  on  the  part  of  the  plain- 
tiff which  will  preclude  a  recoverv  for  the 
injury  complained  of,  as  contributing  to  it, 
must  be  some  act  or  conduct  of  the  pTaintilf 
having;  the  relation  to  that  injury  or  a  cause 
to  the  effect  produced  by  it.  Under  the  op* 
eration  of  the  first  principle,  the  defendant 
cannot  exonerate  himself,  or  claim  immunity 
from  the  consequences  of  his  own  tortious 
act,  voluntarily  or  negligently  done  to  the 
injurv  of  the  plaintiff,  on  the  ground  that 
the  plaintiff  has  been  guilty  of  some  other 
and  independent  wrong  or  violation  of  law. 
Wrongs  or  offenses  cannot  be  set  off  against 
each  other  in  this  way.  '  But  we  should  work 
a  confusion  of  relations,  and  lend  a  very  doubt* 
ful  assistance  to  morality, '  says  the  court  in 
Mohney  v.  Cook,  26  Pa.  849,  67  Am.  Dec. 
419,  'if  we  should  allow  one  offender  against 
the  law,  to  the  injury  of  another,  to  set  olf 
against  the  plaintiff  that  he,  too,  is  a  public 
offender.'  Himself  guilty  of  a  wrong  not 
dependent  on  nor  caused  by  that  charged 
against  the  plaintiff,  but  arising  from  hia 
own  voluntary  act  or  his  neglect,  the  defend- 
ant cannot  assume  the  championship  of  pub- 
lic rights,  nor  to  prosecute  the  plaintiff  as 
an  offender  against  the  laws  of  the  state,  and 
thus  to  impose  upon  him  a  penalty  many 
times  greater  than  what  those  laws  pre- 
scrit>e.^  These  principles  and  this  reason- 
ing seem  to  us  applicable  to  the  case  at  bar. 
There  can  be  no  sound  reason  why  one  who, 
while  violating  the  Sunday  law,  through 
negligence  injures  another,  should  be  per- 
mitted to  shield  himself  from  the  wrong  com- 
mitted by  charging  the  injured  person  with 
the  commission  oi  some  other  violation  of 
law,  which  was  not  the  usual  or  necessary 
result  of  the  injured  party's  disregard  of  the 
law.  Persons  thus  injured  are  not,  because 
of  their  violation  of  the  Sunday  law,  placed 
beyond  the  pale  of  the  protection  of  the  law 
generally,  so  as  to  prevent  recovery  for  in- 
juries negligently  inflicted  by  others,  to 
which  the  injured  party  did  not  contribute. 
The  rule  has  been  applied  in  many  cases. 
Thus  in  a  case  where  an  employe  oi  a  rail- 
way company  engaged  in  his  work  on  Sun- 
day was  injured  bv  the  negligence  of  the 
company.  Lovismlle,  JT.  A.  db  C,  R.  Co.  v. 
Frawley,  110  Ind.  18,  and  cases  cited.  In 
that  case  the  court  said :  **  The  fact  that  one 
who  sustains  an  injury  by  the  negligent  or 
wrongful  act  of  another  may  have  l^en,  at 
the  time  of  such  injury,  acting  in  disohodl- 
ence  of  his  collateral  obligations  to  the  state, 
which  required  of  him  the  observance  of  the 
Sunday  laws,  will  not  prevent  a  recovery 
from  one  whose  wrongful  or  negligent  act  or 
omission  was  the  proximate  cause  of  sucK 
injury.**    As  was  said  in  lUinoie  CefU.  B. 
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Co,  ▼.  Ditk,  91  Ky.  434:  •'There  was  no 
«uch  connection  between  the  doing  of  the 
work  and  the  accident  that  the  latter  was 
likely  to  result  from  the  former.  The  one 
^id  not  naturally  follow  the  other,  and  it 
could  not  reasonably  be  anticipated  that  it 
would  do  80.  There  was  no  necessary,  or 
even  probable,  tendency  from  the  one  to  the 
other.  The  same  causes  would  have  pro- 
duced the  same  result  upon  any  other  day, 
and  the  fact  that  the  accident  occurred  on 
Sunday  is  therefore  altogether  immaterial  in 
considering  the  cause  oi  it,  or  the  question 
of  contributory  negligence.  All  other  ques- 
tions being  the  same,  the  same  injury  would 
have  happened  upon  any  other  day  as  well." 
This  language  is  peculiarly  appropriate  in 
its  application  to  the  case  at  bar.  The  ac- 
cident did  not  follow  as  the  natural  or  nec- 
essary result  of  plaintiff's  violation  of  the 
Sunday  law.  It  could  not  have  been  reason- 
ably anticipated  that  going  out  hunting  on 
Sunday  would  result  in  plaintiff's  being 
shot.    It  was  at  most  a  possible,  and  not  a 

firobable,  result  of  the  violation  of  the  law. 
n  Oip%alil  V.  Judd,  30  Minn.  126,  plaintiff's 
intestate  took  passage  on  a  steamboat  for  an 
excursion  on  Sunday,  and  was  thrown  over- 
board and  drownea.  It  was  claimed  that 
plaintiff  could  not  recover  because  deceased 
was  engaged  in  an  unlawful  act,  and  parti- 
ceps  eriminis  with  the  defendants  in  violating 
the  law.  The  court  said:  ^'His  presence 
did  not  in  a  [proper  sense]  contribute  to  or 
cause  the  accident ;  and  in  such  cases  wrong- 
doers, though  amenable  to  the  state  or  par* 
ties  injured  by  them  for  their  own  acts,  are 
entitled  to  the  protection  of  the  laws  against 
the  wrongful  acts  or  culpable  negligence  of 
others.**  Carroll  v.  Staten  Island  B,  Co,  58 
N.  Y.  186,  17  Am.  Rep.  221.  In  Knowlton  v. 
JUiltoaukee  City  R,  Co, ,  59  Wis.  278,  where  a 
passenger  on  a  street  railway,  on  Sundav, 
was  injured  by  the  starting  of  the  car  as  he 
was  alighting,  the  court  said:  ''The  right 
of  plaintiff  to  recover  is  not  affected  by  the 
fact  that  he  was  traveling  for  pleasure  on  the 
Sabbath  day.  He  did  not  thereby  become  an 
outlaw,  and  was  entitled  to  the  same  degree 
of  care  by  the  defendant  to  protect  him  from 
'injury  as  though  he  had  postponed  his  ride 
on  the  defendant's  car  until  the  following 
day."  See  Mc Arthur  v.  Green  Bay  d  M. 
Canal  Co,  84  Wis.  189.  The  case  of  Louis- 
^lU,  N,  A,  df  C.  R,  Go.  ▼.  Buck,  116  Ind. 
566,  2  L.  R.  A.  520,  was  one  where  the  ac- 
tion was  brought  to  recover  damages  for 
the  killing  of  an  employe  of  a  railroad  com- 
pany, who  was  on  Sunday,  and  when  in- 
jured, engaged  in  his  work  for  the  company ; 
and  it  was  held  that  recovery  might  be  had 
of  the  company.  And  see  PhiUuielphia,  W. 
<fe  B.  B,  Co,  V.  PhiladHphia  cfc  JI.  de  Q. 
Steam  Towhoat  O.  64  U.  S,  23  How.  209,  16 
L.'ed.  433.  The  rule  of  the  earlier  Massa- 
chusetts cases  was  that  one  traveling  on  Sun- 
day could  not  recover  for  injuries  received 
by  reason  of  defects  in  the  highway ;  but 
such  holding  is  contrary  to  the  great  weight 
of  autliority.  Woodman  v.  Hubbard,  25  N. 
H.  67,  7  Am.  Dec.  310 ;  Mohney  v.  Cook,  26 
Pa.  842,  67  Am.  Dec.  419 ;  Biffelow  ▼.  Reed, 
??1   ATo.  325;   Kerwhackor  ▼.  Cleveland,  C.  db 
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a  R.  Co.  8  Ohio  St.  173,  62  Am.  Dec  S46 ; 
Sutton  Y.    Wauwatosa,  29  Wis.   21,  9  Am. 
Rep.  584 ;  Black  v.  Lewiston,  2  Idabo,  254 ; 
Sharp  V.  Evergreen   Twp.  67  Mich.  443 ;  24 
Am.  &  Eng.  Encyclop.  Law,  p.  552,  note  2. 
So,  it  is  now  quite  generally  held  that,  not- 
withstanding Sunday  laws,  one  traveling  on 
the  highway  upon  the  Sabbath,  either  from 
necessity,  pleasure,  or  business,  and  who  ia 
injured  by  a  collision  with  a  railway  train 
at  a  crossing,  is  not  barred  from  recovering 
against  the  company  for  its  negligence,  from 
the  fact  that  the  injury  occurred  on  Sunday. 
Knowlton  v.  Milwaukee  City  R,  Go.  59  Wis. 
278 ;  Smith  v.  2ifew  York,  8,  dt  W.  R  Co.  4» 
N.  J.  L.  7 ;  Carroll  v.  Staten  Island  R.  Co. 
58  N.  Y.  184.  17  Am.  Rep.  221 ;  Sharp  v. 
Evergrecfi  Twp.  67  Mich.  448 ;  Van  Auken  v. 
Chicago  dt   W.  M,  R.  Go.  96  Mich.  307,  22 
L.  R.  A.  88.     The  case  of  Schmid  v.  Hum- 
phrey, 48  Iowa,  652,  30  Am.  Hep.  414,  while 
not. one  where  both  parties  were  violating 
the  Sunday  law,  still  ia  in  principle  appli- 
cable to  the  case  at  bar.     It  was  there  said : 
**  Suppose  it  be  said  the  plaintiff  was  doing 
something  prohibited  by  law,  but  which  in 
no  manner  concerned  the  defendant,  or  dis- 
turbed him  in  any  of  his  rights  or  privileges : 
will  it  do,  in  such  a  case,  to  say  that  the 
plaintiff  is  no  longer  under  the  protection 
of  the  law,  and  that  the  defendant  may  with 
impunity,  by  the  use  of  positive  force  or 
through  negligence,  do  him  an  injury,  and 
that  no  civil  liability  is  incurred  thereby? 
Can  the  defendant  be  permitted  to  set  up  as 
a  defense  the  fact  that  the  plaintiff  was  do- 
ing something  prohibited  by  law,  which  did 
not  in  fact  directly  contribute  to  the  injury? 
We  think  not. "    In  Tingle  v.  Chicago,  B,  d 
Q.  R  Go,,  eO  Iowa,  833,  this  court  held  that 
a  railwajT  company  incurs  no  other  penalty 
for  running  trains  on  Sunday  than  the  floe 
imposed  by  law,  and  the  liaoility  of  such 
company  for  killing  an  animal  is  to  be  de- 
termined by  the  same  rules  as  if  the  accident 
had  occurred  on  a  secular  day.    These  cases 
recognize  the  rule  that  the  unlawful  act,  to 
be  available  as  a  defense,  must  have  been 
the  proximate  cause  of  the  accident  or  in- 
jury.   So,  we  have  held  that  a  mere  viola- 
tion of  law  will  not  necessarily  constitute 
negligence.     Vanlufm  v.  Burlington,  C.  R. 
<fe  N,  R.  Go.  63  Iowa,  68.     Judge  CJooley,  in 
his  admirable  work  on  Torts,  on  page  155. 
and   after  stating  the  Massachusetts  rule, 
says :    *'The  cases  arising  under  the  Sunday 
laws  must  be  considered  in  connection  witii 
a  familiar  principle   in  the  law  of  civil 
wrongs,  which,  as  applied  by  other  courts, 
would  leave  them  without  support.    The 
principle  is  that,  to  deprive  a  party  of  re- 
dress because  of  his  own  illegal  conduct,  the 
illegality  must  have  contributed  to  the  in- 
jury."   It  follows,  then,  that,  to  make  good 
the  defense  in  a  case  like  that  at  bar,  **!( 
must  appear  that  a  relation  existed  between 
the  act  or  violation  of  law  on  the  part  of  the 
plaintiff,  and  the  injury  or  accident  of  which 
he  complains ;  and  the  relation  must  be  such 
as  to  have  caused,  or  helped  to  cause,  the 
injury  or  accident.    ...    It  must  have 
been  some  act,  omission,  or  fault  naturally 
and  ordinarily  calculated  to  produce  the  in- 
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fury,  or  from  which  the  injury  or  accident 
-aiigfat  naturally  and  reasonably  have  been  an- 
ticTpaXed,  under  the  circumstances.  *  Button 
^.  WauwUota,  29  Wis.  28,  9  Am.  Rep.  584. 
We  do  not  think  the  facts  pleaded  as  a  defense 
in  the  third  division  of  the  answer  show  that 
the  violation  of  the  Sunday  law  by  plaintiff 
either  naturally  or  ordinarily  calculated 


-to  produce  the  injury,  nor  is  It  made  to  ap 
-pear  that  from  sucn  illegal  act  alone  the 
in  jury  should  have  reasonably  been  antici- 
pated. Men  go  hunting  every  day,  and  no 
•one  reasonably  anticipates  that,  as  a  result, 
•one  will  negligently  shoot  the  other.  As  we 
have  already  indicated  the  result  was  not  to 
tw  expected  from  the  act  of  going  hunting 
•on  the  Sabbath  dav.  It  was  a  result  which, 
wilder  other  like  circumstances,  would  be  as 
likely  to  happen  on  any  other  day.  We  are 
'unabie  to  discover,  on  principle,  any  sound 
leason  for  holding  that  plaintiff  should  be 
Hleprived  of  the  usual  remedy  given  him  bj 
law  for  the  Injury  sustained  by  the  negli- 
gent act  of  another,  because  he  and  the  other 
person  were  both  violating  the  law,  when  it 
is  clear  that  the  violation  of  the  law  has  no 
causative  connection  with  the  injury  com- 
plained of,  and  plaintiff  in  no  way  contrib- 
uted to  the  injury  of  which  he  complains. 
7he  demurrer  was  properly  sustained. 
4jffirtned. 
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1.    A  change  of  title  to  the  bed  of  »  Utke 

is  not  made  under  the  law  of  accretions  when 
the  lake  Is  drained  suddenly  by  a  river  cutting 
Into  It. 

S*  liBAd  described  ae  mnntng  to  m, 
lake*  thence  by  the  meanderlnir  of  said  ]ake< 
which  is  an  unnaviirable  body  of  water,  from  five 
to  seven  miles  in  leoffth  and  from  eighty  to  one 
hundred  rods  in  width,  does  not  Include  any  of 
<tbe  bed  of  the  lake. 

(DeoemberlllSMJ 

APPEAL  by  plaintiff  from  a  Jud^nnent  of 
the  District  Court  for  Harrison  County,  in 
favor  of  defendant  in  an  action  brought  to  re- 
cover posaession  of  certain  real  estate.  4J- 
jfyrwedm 

The  facts  are  stated  In  the  opinion. 
Mr.  Jesse  T.  Davis  for  appellant. 
Mr.  S.  H.  CoebrsA  for  appellee. 

Or»ii||^r»  Ch.  •/.,  delivered  the  opinion 
of  the  court: 

1.  The  plaintiff  is  the  owner  of  lot  No.  6, 
section  15,  township  80,  range  45  W.  of  the 
-Cth  P.  M.,  in  Harrison  county.     Section  15 

NOTB.— As  to  the  ownership  of  the  bed  of  smaU 
tokes.  see  Gou  veneur  y.  National  Ice  Co.  (N.  Y.)  18 
L.  K.  A.  (KM,  and  noit;  Lamprey  v.  State  (Minn.) 
18  L.  R.  A.  070;  Grand  Rapids  Ice  ft  Goal  Go.  v. 
«oiith  Grand  hapidslce  k  Goal  Go.  (Mioh.) »  L.  B. 
A.  Slfi. 
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ii  s  part  of  the  swamp -land  grant  from  the 
United  States  to  the  state  of  Iowa,  and  from 
the  state  to  Harrison  county.  The  lot  was 
conveyed  by  the  county  to  one  Morgaridge, 
and.  after  mesne  conveyances,  l^e  title  vested 
in  the  plaintiff.  What  was  known  as  **  Dry 
Lake"  was  in  part  on  section  15,  and  was  a 
body  of  water  from  5  to  7  miles  in  length, 
and  from  ^  to  100  rods  in  width.  Its  depth 
was  from  8  to  7  feet.  The  boundaries  of  lot 
Ko.  6  in  the  deeds  of  oonveyance  are  as  fol- 
lows :  "  Commencing  at  the  southeast  corner 
of  Bee.  15,  Twp.  80,  R.  45,  and  running  to 
Dry  lake ;  thence  southwest,  by  the  meanders 
of  said  Dry  lake,  to  the  south  line  of  section 
15 ;  thence  cast  along  said  line  to  the  place  of 
beginning,— containing  thirteen  acres  more 
or  less."  Because  of  ditches  made  bv  Harri- 
son county,  and  the  action  of  the  Missouri 
river  in  washing  away  its  banks,  and  its 
waters  spreading  into  Dry  lake  'and  deposit- 
ing large  quantities  of  earth,  the  lake,  about 
1881,  ceased  to  be.  What  was  the  bed  of  the 
lake  has  been,  by  the  county,  divided  into 
lots  and  sold,  and  the  defeudant  owns,  in 
pursuance  of  such  a  sale,  lot  No.  7.  It  is 
appellant's  claim  that,  as  Dry  lake  was  an 
unnavigable  bod^  of  water,  he  takes,  by  the 
oonveyance  to  him,  to  the  center  threiid  of 
it,  which  would  include  what  is  now  lot 
No.  7 ;  and  this  action  is  for  its  possession. 
If  appellant's  claim  is  sustained,  instead  of 
about  thirteen  acres,  as  described  in  his  deed, 
he  j?ets  some  twenty -three  or  twenty -four 
acres  of  land.  Some  claim  is  made  by  ap- 
pellant in  argument  that  he  is  entitled  to  this 
additional  land  under  the  law  of  accretions. 
To  our  minds,  such  a  law  has  no  application 
to  the  facts.  It  is  not  a  case  of  increase  to 
the  land  by  gradual  deposits  of  soil  through 
natural  causes,  but  by  both  natural  and  arti- 
ficial causes  the  lake  was  both  drained  and 
filled.  Nor  is  it  a  case  where  there  was  that 
gradual  recession  of  the  water  that  the  doc- 
trine of  reliction  applies.  It  appears  from 
the  testimony  that  the  ditch  made  by  the 
county  drained  the  lake  to  some  extent  at  one 
end,  and  it  seems  that  in  1881  the  "*  Missouri 
river  cut  into  the  lake  and  drained  the  same." 
It  is  said  in  evidence,  ^'The  water  all  disap- 
peared in  the  lake  in  1881."  The  rule  is, 
in  order  to  entitle  the  adjoining  property 
holders  to  the  right  of  possession  of  land  left 
bare  by  receding  water,  that  the  recession 
must  be  gradual,  slow,  and  imperceptible. 
In  case  of  a  sudden  and  sensible  recession  of 
the  water,  the  ownership  of  the  land  will  not 
be  changed.  Warren  v.  Chambers,  25  Ark. 
120,  91  Am.  Dec.  588;  Murry  v.  Sermon,  8 
N.  C.  56 ;  Doorman  v.  Svnnuefis,  42  Wis.  283 ; 
GiU  V.  Lydiek  (Neb.)  59  N.  W.  Rep.  104. 
In  this  case  it  appears  that  the  disappearance 
of  the  water  from  the  lake  was  suaden  and 
not  in  a  way  to  change  the  title  to  the  bed 
of  it. 

2.  It  may  be  conceded  as  the  rule  that  ri- 
parian owners  of  lands  bordering  on  rivers 
or  streams  not  navigable,  in  the  absence  of 
a  limitation  In  the  title,  take  to  the  center 
thread  of  the  river  or  stream.  A  case  of  such 
limitation  of  title  is  found  in  Murphy  y. 
Copdand,  58  Iowa,  409,  48  Am  Rep.  116 
In  this  state  no  such  rule  has  been  appllea 
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to  lakes  or  ponds.  "Dry  Lake,"  as  it  was 
oalled.  was  meandered  by  the  government 
stirvejors,  and  nothing  in  the  record  indi- 
cates that  in  any  of  the  conveyances  of  lot 
1^0.  6  there  was  anv  purpose  to  include  a 
part  of  the  bed  of  the  lake.  No  such  claim 
is  made,  further  than  the  acts  of  the  parties 
would  be  affected  by  tlie  rule  of  law  as  to 
such  riparian  owners.  In  Diedrieh'y.  Norih" 
fMstem  U.  R.  Co. .  42  Wis.  248,  24  Am.  Rep. 
899,  it  is  said:    "The  rule  that  the  title  of 


the  riparian  owner  upon  a  natural  lake  or 
pond  does  not  extend  beyond  the  natural 
shore  appears  to  be  very  generally— almost 
universally— recognized. "  Our  views  are  im 
accord  with  the  doctrine  thus  annonnoed.  It 
is  not  only  in  harmony  with  general  adjudi- 
cations on  the  subject,  but  it  seems,  in  view 
of  the  particular  facts  of  this  case,  equitable. 
The  judffmsfU  iff  ihs  Dutria  O^urt  i$  ^^ 
firmsd. 
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PROSPECT  PARK  <&  CONEY    ISLAND 

R.  CO..  AppL, 

V, 

CONBY  ISLAND  &  BROOKLYN  R  CO., 

a^  N.  Y.  1S9L> 

1.   Adoption  of  electrio  motive  power 

upon  its  line  to  a  summer  resort  does  not  (rtve  a 
street  railway  company  the  risrht  to  cease  ran- 
«lnir  cars  to  the  depot  of  a  riTal  company  under 
a  contract  permitting  It  to  do  so,  if  it  shall  use 
**  steam  as  a  motive  power.^ 

8*  A  street  railway  oompanyt  which  bj 
ooDtract  has  provided  for  the  miming 
of  ears  by  another  company  over  its 
tracks  to  a  depot,  which  It  uses  for  a  steam 
railroad,  Is  not,  without  express  provisions,  re- 
ftrained  thereby  from  the  sale  of  its  franchises 
and  road  to  a  rival  of  the  other  company  although 
the  purchaser  proceeds  under  the  franchise  to 
construct  a  line  between  the  depot  and  a  ferry 
which  had  previously  been  reached  only  by  such 
other  company. 

8*  The  fitct  that  a  cbntract  fkir  when 
made  has  become  a  hard  one  by  the 

force  of  chanfflnir  circumstances,  or  subsequent 
events,  will  not  neoeasarily  prevent  its  specific 
performance. 

4«  Active  competition  between  a  street 
rail'way  company*  after  it  has  adopted  elec- 
tricity as  a  motive  power,  and  another  company 
which  has  a  steam  line,  wiU  not  relieve  the  former 
from  a  contract  to  run  cars  over  the  other*s  track 
to  its  depot,  although  it  was  made  when  the  use 
of  horse-cars  on  Its  own  line  made  such  compe- 
tition impossible. 

6«  Spedllo  performance  of  a  contract 
to  mn  street-cars  for  a  series  of  years  over 
a  track  of  another  company  to  a  depot,  will  not 
be  denied  on  the  ground  that  it  requires  the  ex- 
ercise of  skill  and  judgment  and  continnous  se- 
ries of  acts. 

(December  11, 1804.) 

APPEAL  by  plaintiff  from  a  Jadgment  of 
the  General  Term  of  the  Supreme  Court, 
Second  Department,  reyersinff  a  judgment  of 
the  Special  Term  in  favor  oi  plaintiff  in  an 
action  brought  to  compel  specific  perform- 

KOTB.— The  above  case,  although  it  turns  chiefly 
on  the  coostruction  of  contract  provisions,  is  of 
much  interest  in  respect  to  street  railway  business. 

For  numerous  cases  on  the  general  subject  of 
•pectflc  performance,  fee  note  to  Frink  v*  Thomas 
(Or.)UL.B.A  ~~ 
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ance  of  a  contract  to  run  cars  to  plaintiff> 
depot.    Beversed, 

The  facts  are  stated  in  the  opinion. 

Jir,  George  W.  Win^^te,  for  appel- 
lant: 

The  substitution  of  electricitj  by  the  over- 
head system  as  a  motive  power  is  not  equiv- 
alent to  ''the  use  of  steam  as  a  motive  power 
for  propelling  cars"  provided  for  In  the  con- 
tract. 

Hudson  Biwr    Teleph,    Oo.    ▼.    WaUrtlia 

Tump,  ift  jB.  a>.  17  L.  R.  A.  «74,  135  N.  Y. 
898. 

The  findings  of  a  trial  judge  upon  con- 
flicting evidence  should  not  be  disturbed  on 
appeal  unless  entirely  unsupported  by,  or 
very  clearly  against  the  weight  of  evidence. 

Seeker  v.  Metropolitan  Elee.  R,  Oo.  131  N. 
Y.  609 ;  Barnard  v.  QanUi,  140  N.  Y.  249. 

The  weight  of  authority  is  in  favor  of 
granting  a  decree  for  specific  performance  ii» 
a  case  like  the  one  unaer  consideration. 

JStorer  v.  Great  Wettem  B.  Oo,  2  Younge  4t 
0.  Ch.  Cas.  48 ;  Wileon  v.  Furnese  R.  Oo,  L. 
R.  9  Eq.  28 ;  Oreene  ▼.  West  O/iesMre  B.  Co. 
L.  R.  18  £q.  44;  Woherhampton  d  W.  R. 
Oo.  ▼.  London  d  y.  W.  B.  Oo.  L.  R.  16  Eq. 
488;  Rigby  v.  Great  Western  R.  Oo.  2  Phi  11. 
Oh.  44 ;  iawrenee  v.  Saratoga  Lake  R  Co.  ^ 
Hun,  467 ;  Conger  v.  New  fork,    W.  8.  4k  B. 
R.  Oo.  45  Hun,  296 ;  Murdfeldi  ▼.  New  TorK 
W.  a.  db  B.  B.  Oo.  102  N.  Y.  708;  Jones  v. 
Seligman,  81  N.  Y.  191 ;  Btvyvesani  v.  New 
York,  11  Paige,  424,  5  L.  ed.  184 ;  Chicago^ 
<ft  A.  B.  Co.  V.  New  York,  L.  B.  A  W.  R. 
Oo.  24  Fed.  Rep.  516 :  Western  U..  Teieg.  Co. 
▼.  Union  Boo.  B.  Oo.  8  Fed.  Rep.  428 ;  Wells^ 
Fhrgo  df  Oo.  v.  Oregon  dk  0.  B.  Oo.  18  Fed. 
Rep.  517 ;  Wells,  Fargo  A  Co.  t.  Northern  Plac^ 
R  Oo.  2S  Fed.  Rep.  469 ;  South&m  Erp.  Oo. 
▼.  St.  Louis,  L  M.  dbS.  R  Oo.  10  Fed.  Rep. 
210;  Dinsmore  ▼.  NashviOe  etc.  R    Co.   1^ 
Gent.  L.  J.  468;  Southern  SLcp.  Oo.  ▼.  Mem- 
phis etc.  B.  Oo.  S  Fed.  Rep.  799 ;  Fargo  r. 
Bedfleld,  22  Fed.  Rep.   878;   Osntrai  TVvat 
Oo.  of  New  York  v.  Wabash,  St.  L.  dt  P.  R. 
Oo.  29  Fed.  Rep.  546. 

The  uniform  course  of  legislation  in  ref- 
erence to  street  railroads  shows  a  policy  ott 
the  part  of  the  state  to  facilitate  arrange- 
ments for  the  connection  of  continuous  linee 
and  the  transfer  of  passengers  from  one  road 
to  another  with  the  yiew  of  giving  the  long- 
est service  possible  to  the  public  without 
increase  of  we. 

JPisople  ▼.  O'Brien,  S  L.  R.  A.  966,  111  N» 


See  also  35  L.  R.  A.  167;  38  L.  R.  A.  809. 
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T.  1 ;  Lathrop  v.  Junction  R,  Oo,  4  Fed.  Rep. 
41 ;  Columbia  OoUege  Tniiteeg  v.  Thaeher,  97 
N.  T.  81«,  41  Am.  Rep.  865 ;  Oarke  v.  Boeh- 
Miar,  L.  d  N.  F,  R.  Co.  18  Barb.  850. 

There  is  no  authority  for  the  contention 
that  mere  inoonvenience  or  circumstances 
which  affect  the  interest  of  one  party  alone 
oonstitute  any  reason  why  the  performance 
of  a  contract  should  not  be  decreed  by  a  court 
of  equity. 

Rutland  Marble  Co.  r.  Ripley,  77  U.  8.  10 
Wall.  839,  19  L.  ed.  995 :  Stuart  v.  London 
d  N.  W.  R.  Co.  16  Bear.  518 ;  Mortimer  v. 
Capper,  1  Bro.  Ch.  166 ;  Jcuskeon  v.  Lever,  8 
Bro.  Ch.  605;  Paine  y.  MeUer,  6  Yes.  Jr. 
849 ;  FiBtine  v.  Eutehineon,  L.  R.  8  Eq.  267 ; 
JfkunkUn  Teleg.  Co.  t.  Barrieon,  145  U.  8. 
409,  86  L.  ed.  776. 

Mr.  Williaas  N.  Dykmaii,  for  respond- 
ent: 

Words  of  a  relative  or  of  a  generic  mean- 
ing must  be  ta&ea  in  a  relative  or  expansive 
sense  if  the  character  and  object  of  the  text 
obliges  to  do  so,  but  not  if  they  have  been 
used  to  express  some  definite  or  absolute 
meaning. 

Lieber,  Legal  &  Political  Hermeneutics, 
p.  187. 

The  writer  of  the  contract  meant  to  em- 
brace every  use  of  steam  however  indirect, 
and  the  court  has  found  that  the  word  wa»  not 
used  in  the  definite  and  circumscribed  sense 
contended  for  by  the  plaintiff,  viz.,  ''loco- 
motive steam." 

The  intent  is  to  be  pursued  to  its  logical 
end  without  regard  to  the  letter. 

2  Austin,  Jurisp.  577. 

It  suffices  to  establish  that  the  change 
makes  it  inequitable  and  unjust  to  enforce  a 
specific  performance. 

It  was  a  condition  of  the  contract,  though 
unexpressed,  that  the  plaintiff  should  con- 
tinue to  own  and  control  the  tracks  and  ter- 
minals, and  the  sale  under  the  act  of  the 
legislature  (Laws  1886,  chap.  282),  which 
MTered  plaintiff's  franchises  and  permitted 
part  to  be  sold,  violated  this  essential  though 
unwritten  condition. 

There  can  be  no  doubt  that  plaintiff  must 
prove  he  has  performed  and  is  able,  ready, 
and  willing  to  perform. 

Pom.  Spec.  Perf.  §  827,  p.  408. 

Equity  will  not  enforce  the  specific  per- 
formance of  a  contract  having  ten  vears  to 
run,  which  requires  the  exercise  of  skill  and 
Judgment  and  n  continuous  series  of  acts. 

Pom.  Spec.  Perf.  §  812 ;  Blackett  v.  Batee, 
Ij.  R.  1  Ch.  App.  117;  Pmoell,  Duffryn 
Bieam  Coal  Co.  v.  Tajf  Vale  R.  Co.  L.  R.  9 
Oh.  App.  881 :  Rutland  Marble  Co.  v.  Riplsy, 
77  U.  8.  10  Wall.  889,  19  L.  ed.  955;  Reek 
▼.  AUiaoti,  56  N.  Y.  866,  15  Am.  Rep.  480 ; 
BUmehard  v.  Detroit,  L.  A  L.  M.  R.  Co.  81 
Mich.  48,  18  Am.  Rep.  142;  Atlanta  d  W. 
P.  R.  Co.  ▼.  Speer,  82  (Ja.  650,  79  Am.  Dec. 
809 :  Fargo  v.  New  York  dt  N.  E.  R.  Co.  8 
Misc.  205. 

It  is  discretionary  with  the  court  to  refuse 
specific  performance  though  the  legal  right 
be  perfect. 

Pom.  Spec.  Perf.  %  86. 

The  discretion  is  exercised  against  the  con- 
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tract  where  it  works  a  hardship  dispropor* 
tioned  to  the  benefit. 

Willard  v.  Tayloe,  75  U.  8.  8  Wall.  557, 
19  L.  ed.  601 ;  Margraf  v,  Muir,  57  N.  Y. 
166 ;  Milee  v.  Dofier  Furnace  Iron  Co.  125  N. 
Y.  294 ;  Clarke  v.  Rochester,  L.  d  N.  F.  R. 
Co.  18  Barb.  850 ;  Murdfeldt  v.  New  York, 
W.  8.  d  B.  R.  Co.  102  ^.  Y.  708 ;  Shrews- 
bury  d  B.  R  Co.  ▼.  London  d  N.  W.  R  Oo. 
6  H.  L.  Cas.  118. 

The  judgment  provides  that  defendant 
must  at  least  put  on  jigger  or  shuttle  cars 
to  run  back  and  forth  on  Ninth  avenue  from 
Fifteenth  street  to  plaintiff's  depot  The 
burden  of  such  an  operation  is  proven  to  be 
$10  a  day,  and  this  is  shown  to  be  about  equal 
to  the  net  profits  of  the  defendant  company. 

It  is  self-evident  that  this  ioss  of  revenue 
would  seriously  cripple  the  defendant  in  its 
operations  as  common  carrier,  and  this  is  a 
reason  for  denying  specific  performance. 

Conger  v.  New  York,  W.  S.  d  B.  R.  Co. 
120  N.  Y.  29. 

It  was  incumbent  upon  the  plaintiff  to  show 
that  such  an  operation  of  defendant's  road 
would  be  advantageous  to  plaintiff. 

Miles  T.  Dover  Furnace  Iron  Co.  125  N.  Y. 
294. 

Bartlettt  •/.,  delivered  the  opinion  of  the 
court: 

The  parties  to  this  action  entered  into  a 
contract  June  1,  1882,  and  the  plaintiff  seeks 
to  compel  its  specific  performance.  The 
special  term  rendered  judgment  for  plaintiff ; 
the  general  term  reversed  the  judgment ;  and 
the  plaintiff  comes  here  under  the  usual  stip- 
ulation in  case  of  affirmance.  The  reversal 
was  for  error  both  of  law  and  fact,  and,  the 
failure  to  insert  a  certificate  that  the  case 
contains  all  the  evidence  having  been  cured 
by  the  amendment  of  the  return  by  the  su- 
preme court,  we  are  called  upon  to  review 
the  facts  as  well  as  the  law. 

At  the  time  of  making  the  contract,  the 
plaintiff  owned  a  steam  surface  railroad, 
usually  known  as  **  Culver's  Coney  Island 
Railroad,"  which  extended  from  Coney  Is- 
land to  a  depot  at  the  comer  of  Ninth  avenue 
and  Twentieth  street,  in  the  city  of  Brook- 
lyn, and  adjoining  Oreenwood  Cemetery; 
the  plaintiff  also  owned  certain  horse-car 
railroads,  which  were  entirely  distinct  from 
the  steam  railroad,  extending  from  the  depot 
to  Fulton  ferry ;  the  plaintfff  also  owned  a 
charter  entitling  it  to  construct  a  horsecar 
line  from  the  depot  to  Hamilton  Ferry  and 
other  points.  The  defendant,  at  the  time  of 
executing  the  contract,  was  operating  certain 
horse-car  lines  which  ran  from  Hamilton, 
Fulton,  and  other  ferries,  and  from  the  East 
River  bridffe,  to  Ninth  street  and  Ninth 
avenue,  and  through  Ninth  avenue  to  Fif- 
teenth street,  on  Fifteenth  street  to  Coney 
Island  avenue,  and  thence  to  Coney  Island. 
These  lines  were  operated  wholly  by  horses. 
By  the  contract  the  plaintiff  granted  the  de- 
fendant tiie  right  to  use  its  tracks  on  Ninth 
avenue  from  Fifteenth  street  to  the  depot  at 
Ninth  avenue  and  Twentieth  street,  free  of 
charire,  for  twenty -one  years  from  June  1, 
1882.'    The  defendant  ooTenanted  to  run  dur- 
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ing  the  spring,  summer,  and  fall  months,  to 
plaintiff's  depot,  cars  to  connect  with  the 
ferries  and  all  plaii.tlff's  trains  to  and  from 
Ck>ney  Island.  The  plaintiff  agreed  to  fur- 
nish defendant  necessary  terminal  facilities 
at  the  depot.  -This  contract  was  obviously 
advantageous  to  both  parties.  The  plaintiff 
secured  passengers  to  Coney  Island  from  de- 
fendant's lines,  and  the  defendant  greatly 
increased  its  travel  by  having  a  direct  con- 
nection with  steam  transit  to  Concv  Island. 
The  defendant's  horse-car  line  to  Coney  Is- 
land could  not  successfully  compete  with 
plaintiff's  steam  route.  The  plaintiff  pro- 
vided defendant  with  the  necessary  terminal 
facilities  as  required,  and  the  contract  was 
acted  upon  by  both  parties  until  the  month 
of  October,  1889.  At  that  time  there  was  a 
change  in  defendant's  management,  and  the 
company  contracted  for  an  electrical  equip- 
ment from  the  Parade  Oround  to  Coney  Is- 
land, commonly  known  as  the  ''Trolley  Sys- 
tem." The  plaintiff,  in  3Iay,  1890,  finding 
that  defendant  was  not  running  cars  to  the 
depot  as  required  by  the  contract,  requested 
performance,  and  was  advised  that  the  de- 
fendant was  under  no  obligations  to  run  the 
cars,  and  did  not  intend  to  do  it.  This  ac- 
tion was  commenced  the  following  October. 

It  is  insisted  by  the  defendant  that  the 
adoption  of  the  trolley  system  is,  in  contem- 
plation of  law,  a  use  of  steam,  under  the 
clause  in  the  contract  which  provides  that  if 
the  defendant  shall  use  steam  as  a  motive 
power  between  I^inth  avenue  and  Fifteenth 
street,  in  the  city  of  Brooklyn  and  Coney 
Island,  either  party  can  terminate  the  con- 
tract on  six  months'  notice,  and  that  the  cor- 
respondence and  answer  in  this  case  are 
equivalent  to  notice,  and  the  contract  no 
longer  exists.  We  agree  with  the  special 
term  that  the  electricafsystem  adopted  by  the 
defendant  cannot  be  regarded  as  the  use  of 
steam  as  a  motive  power.  Hudson  River 
Teleph,  Go,  v.  WaUi-vliet  Tump.  A  R.  Co,  135 
N.  Y.  893,  402,  17  L.  R.  A.  674.  It  would 
be  in  disregard  of  the  natural  and  obvious 
meaning  of  language  to  hold  otherwise.  We 
cannot  agree  with  the  general  term  that  the 
use  of  the  words  "  steam  as  a  motive  power" 
was  only  another  form  of  referring  to  rapid 
transit,  bv  whatever  means  accomplished. 
To  so  hold  would  be  to  make  ar  new  contract 
for  the  parties: 

The  defendant  insists,  further,  that  by  rea- 
son of  certain  acts  of  plaintiff,  and  by  changes 
in  the  surround ine  circumstances,  it  would 
be  inequitable  and  unjust  to  enforce  a  speci- 
fic performance  of  the  contract.  This  leads 
us  to  consider  some  additional  facts  disclosed 
by  the  record. 

On  the  9th  of  December,  1885,  plaintiff 
leased  to  the  Atlantic  Avenue  Railroad  Com- 
pany all  its  franchises  to  construct  and  oper- 
ate norse-car  railroads  in  the  city  of  Brook- 
lyn, and  on  May  27,  1887,  in  pursuance  of 
chapter  282  of  the  Laws  of  1886,  conveyed 
said  rights  and  interests  absolutely.  The 
lease  and  conveyance  were  made  expressly 
subject  to  the  contract  in  question,  and  re- 
served all  the  defendant's  rights  thereunder. 
They  also  required  the  Atlantic  Avenue 
Railroad  Company  to  operate  the  Vanderbilt 
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Avenue  Railroad  Company  as  had  been  pre- 
viously done  by  the  plaintiff.  The  defend- 
ant made  no  objection  to  this  transfer  until 
after  its  refusal  to  perform  the  contract. 
Defendant  urges  that  it  was  greatly  damaged 
by  the  fact  thut  the  Atlantic  Avenue  Rail- 
road Company  liad  completed,  under  the 
franchise  obtained  from  plaintiff,  a  horse- 
car  line  to  the  Hamilton  ferry.  We  are  un- 
able to  perceive  how  defendant  has  suffered 
any  damap^c,  in  view  of  the  fact  that  it  pur- 
chased with  full  knowledge  of  plaintiff's 
franchise  and  its  desire  to  dispose  of  the  same. 
It  appears  by  the  uncontradicted  evldenue 
that  defendant  sought  to  purchase  of  plain- 
tiff this  franchise  to  complete  a  route  to  the 
Hamilton  ferry  either  just  before  or  about 
the  time  the  contract  was  executed. 

The  defendant  further  contends  that  the 
plaintiff,  under  a  proper  construction  of  Uio 
contract,  was  not  at  liberty  to  sell  out  its 
street-car  interests,  although  not  restrained 
by  any  positive  provision.  This  contention 
is  based  mainly  on  the  alleged  fact  that  the 
Atlantic  Avenue  Railroad  Company  is  an 
active  rival  of  defendant,  and  did  not  have 
the  same  motive  to  deal  fairly  with  defend- 
ant that  plaintiff  had  while  seeking  to  build 
up  its  Coney  Island  business.  The  principal 
complaint  against  the  Atlantic  Avenue  Rail- 
road Com  pan  V  is  based  upon  the  manner  in 
which  it  performed  the  contract  in  regard  to 
defendant's  terminal  facilities  at  the  depo^ 
corner  Ninth  avenue  and  Twentieth  streek 
The  evidence  does  not  satisfy  us  that  there 
was  any  persistent  effort  to  delay  the  cars  of 
'defendant  at  that  point,  or  to  prevent  pas- 
sengers from  the  steam  road  selecting  from 
the  cars  in  waiting  the  one  in  which  to 
ride,  without  undue  interference.  We  think 
the  contract  was  substantially  performed  by 
plaintiff  and  its  grantee  in  regard  to  terminal 
facilities  of  defendant,  and,  even  if  this  were 
not  the  case,  the  defendant  could  have  com- 
pelled the  observance  of  its  contract  rights 
in  every  particular  by  resort  to  the  court. 
The  fact  already  referred  to,  that  defendant 
continued  to  act  under  the  contract  for  mors 
than  four  years  after  this  lease  to  the  Atlan- 
tic Avenue  Railroad  Company,  without  ob- 
lection,  must  be  taken  very  strongly  a^^inst 
It  in  a  court  of  equity,  ft  seemrto  us  very 
clear  that  when  the  management  of  defend- 
ant was  changed  in  October,  1889,  and  the 
road  from  the  Parade  Oround  to  Coney  Is- 
land was  operated  by  electricitv,  it  ac  once 
became  an  active  and  successful  rival  of  the 
plaintiff  in  securing  passengers  to  and  from 
tloney  Island,  and  had  every  motive  to  rid 
itself  of  the  contract,  if  it  could  be  leicmlly 
done.  We  agree  with  the  learned  trial  judge 
that  while  it  is  impossible,  under  the  state 
of  the  proofs,  to  determine  to  what  extent 
plaintiff  has  been  damaged  by  defendant's 
adoption  of  the  trolley  system,' yet  it  is  clear 
that  it  has  suffered  considerable  loss.  It  is, 
of  course,  entirely  legitimate  for  defendant 
to  secure  to  itself  whatever  share  of  the  Coney 
Island  travel  it  can  by  the  exercise  of  proper 
business  methods,  but  we  are  unable  to  per- 
ceive any  reason,  under  the  proofs  as  pre- 
sented, why  defendant  should  be  released 
from  the  ooligations  of  a  contract  entsrad 
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into  in  good  falfh  bj  both  parties,  and  that 
has  b^D  practically  construed  by  years  of 
performance.  It  may  very  well  be  that, 
under  a  contract  havine  twenty*one  years  to 
run,  there  may  be  sucli  a  change  of  condi- 
tions as  will  affect  unfayorably  the  one  party 
or  the  other;  but  this  offers  no  reason  for 
refusing  specific  performance,  unless  subse- 
quent eyents  have  made  performance  by  the 
defendant  so  onerous  that  the  enforcement 
would  impose  great  hardship  and  cause  little 
or  no  benefit  to  the  plaintiff.  Trustees  of 
Chlumbia  ColUge  y.  lliaeher,  87  N.  Y.  816. 
317,  41  Am.  Hep.  805;  Murdfeldt  y.  Neut 
York,  W.  8.  db  B.  R.  Co.  102  N.  Y.  708.  In 
the  case  at  bar  the  plaintiff,  we  think,  would 
be  benefited  by  defendant  running  the  trans- 
fer car  in  Ninth  avenue  from  Fifteenth  street 
to  its  depot  at  Twentieth  street.  On  the  other 
hand,  it  may  be  assumed  that  the  defendant, 
by  cheaper  fare,  and  its  ability  to  carry  pas- 
sengers to  Coney  Island  without  transfer, 
will  be  able  to  secure  its  full  share  of  the 
passengers  to  and  from  the  seashore.  The 
result  of  compelling  the  specific  performance 
of  this  contract  will  be  to  afford  the  general 
public  an  opportunity,  when  traveling  over 
the  line  of  defendant  from  the  ferries,  to 
make  choice  of  the  route  they  will  take  to 
Coney  Island  when  arriving  at  Ninth  avenue 
and  Fifteenth  street.  While  it  may  be  some- 
what to  the  disadvantage  of  defendant  to 
perform  its  contract,  under  the  present  cir- 
cumstances, wiien  active  competition  exists 
between  plaintiff  and  defendant,  yet  that  fact 
presents  no  legal  reason  for  discharging  it, 
from  the  obligation  of  its  contract. 

As  a  final  point,  the  learned  counsel  for 
the  defendant  insists  that  equity  will  not  en- 
force the  specific  performance  of  a  contract 
having  some  years  to  run,  which  requires  the 
exercise  of  skill  and  Judgment,  and  a  con- 
tinuous series  of  acts.  'NVnile  there  is  some 
conflict  in  the  cases,  and  all  are  not  to  be 
reconciled,  yet  the  great  weight  of  authority 
permits  specific  performance  in  the  case  at 
W.  The  special  term  enjoined  the  defend- 
ant from  operating  any  of  its  ciirs  unless  it 
performs  its  contract  with  the  plaintiff.  The 
provisions  of  this  contract  are  neither  com- 
plicated nor  difficult,  and  are  such  as  a  court 
of  equity  can  enforce,  in  its  discretion.  A 
few  of  the  cases  may  be  referred  to,  as  illus- 
trating the  power  vested  in  a  court  of  equity 
to  compel  the  specific  performance  of  con- 
tracts similar  to  the  one  at  bar.  In  Storer  y. 
Great  Western  R,  Co.,  %  Younge  &  C.  Ch. 
Cas.  48,  the  court  compelled  the  defendant 
to  construct  and  forever  maintain  an  archway 
and  its  approaches.  The  court  said  there 
was  no  difficulty  in  enforcing  such  a  decree. 
In  Wilson  y .  Fumess  R.  Co. ,  L.  R.  9  Eq.  28. 
the  defendant  was  compelled  to  erect  and 
maintain  a  wharf.  See  also  Greene  y.  West 
Cheshire  R,  Co.  L.  R.  18  Eo.  44.  In  Wolver^ 
hampton  d  W.  R.  Co.  y.  London  d  N.  W, 
R.  Co.,  L.  R.  16  Eq.  438,  the  agreement  be- 
tween the  two  companies  was  that  the  defend- 
ant should  work  the  plaintiff's  line,  and,  dur- 
ing the  continuance  of  the  agreement,  develop 
and  accommodate  the  local  and  through  trade 
thereof,  and  carry  over  It  certain  specific 
traffic.    The  bill  was  filed  to  restrain  the  de- 
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fendant  from  carrying  a  portion  of  the  trafflo 
which  ought  to  have  passed  over  the  plain- 
tiff's line  by  other  lines  of  the  defendant. 
The  point  was  made  that  the  court  could  not 
undertake  to  enforce  specific  performance, 
because  it  would  require  a  series  of  orders 
and  a  general  superintendence  to  enforce  the 
performance,  which  could  not  conveniently 
be  administered  by  a  court  of  justice.  The 
injunction  issued,  and  Lord  8el borne  said 
(page  488)  :  ''With  regard  to  the  argument 
that,  upon  the  principles  applicable  to  spe- 
cific performance,  no  relief  can  be  granted, 
I  cannot  help  observinp:  that  there  is  some 
fallacy  and  ambiguity  in  the  way  in  which, 
in  cases  of  this  character,  those  words  'spe- 
cific performance'  are  used.  .  .  .  The 
common  expression,  as  applied  to  suits 
known  by  that  name,  presupposes  an  execu- 
tory, as  distinct  from  an  executed,  agree- 
ment. .  .  .  Confusion  has  sometimes 
arisen  from  transferring  considerations  ap- 
plicable to  suits  for  specific  performance, 
properly  so  called,  to  questions  as  to  the 
propriety  of  the  court  requiring  something 
or  other  to  be  done  in  specie.  .  .  .  Or- 
dinary agreements  for  work  and  labor  to  be 
performed,  hiring  and  service,  and  things 
of  that  sort,  out  of  which  most  of  the  cases 
have  arisen,  are  not,  in  the  proper  sense  of 
the  word,  cases  for  'specific  performance:' 
in  other  words,  the  nature  of  the  contract  is 
not  one  which  requires  the  performance  of 
some  definite  act,  such  as  the  court  is  in  the 
habit  of  requiring  to  be  performed  by  way 
of  administering  superior  justice,  rather  than 
to  leave  the  parties  to  their  remedies  at  law. 
.  .  •  The  question  is  whether,  the  de- 
fendants being  in  possession,  they  are  not  at 
liberty  to  depart  from  the  terms  on  which  it 
was  stipulated  that  they  should  have  that 
possession.  ^  The  American  cases  are  equally 
clear.  In  Latorence  v.  Saratoga  Lake  it.  Co. , 
86  Hun,  4^7,  the  defendant  was,  among  other 
things,  to  erect  a  depot  at  which  all  trains 
were  to  stop.  Specific  performance  was  de- 
creed ;  the  court  holding  that  although,  un- 
der the  agreement,  the  defendant  could  not 
be  compelled  to  run  trains  upon  its  road, 
yet  it  might  properly  be  enjoined  from  run- 
ning any  regular  trains  which  did  not  stop 
at  the  station.  The  objection  that  the  judg- 
ment in  this  case  involves  continuous  acts, 
and  the  constant  supervision  of  the  court,  is 
well  met  by  the  reasoning  in  Central  Trust 
Co,  of  New  York  y.  Wabash,  8t.  L.  d  P.  R. 
Co.  29  Fed.  Rep.  046,  being  affirmed  as  Jojf 
y.  St.  Louis,  188  U.  S.  1,  47,  50,  84  L.  ed. 
848,  858,  859,  where  Judge  Blatchford  wrote 
the  opinion.  As  to  inconvenience,  or  cir- 
cumstances which  affect  the  interest  of  one 
party  alone,  constituting  a  reason  why  per- 
formance should  not  be  decreed,  the  case  of 
Rutland  MarhU  Co.  y.  Ripley,  Tt  U.  S.  10 
Wall.  389,  858,  19  L.  ed.  955.  961,  furnishes 
a  clear  discussion  of  the  general  principles 
involved.  The  rule  established  by  the  above 
and  kindred  cases  is  that  a  contract  is  to  be 
judged  as  of  the  time  at  which  it  was  entered 
into,  and,  if  fair  when  made,  the  fact  that 
it  has  become  a  hard  one  by  the  force  of  sub- 
seouent  circumstances  or  changing  eyenti 
will  not  necessarily  prevent  its  specific  per- 
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formance.  See  also,  Square  v.  London  A  N, 
W.  22.  Co,  15  Beav.  618 ;  liortimer  v.  Capper, 
1  Bro.  Ch.  156 ;  Jackson  v.  Lever,  8  Bro.  Ch. 
605 ;  Paine  v.  MeUer,  6  Vea.  Jr.  849 ;  Pains 
▼.  Hutchinson,  L.  R.  8  Eq.  257;  Franklin 
Teleg.  Co,  v.  Harrison,  145  U.  8.  459,  472, 
478,  86  L.  ed.  776,  780,  781.  A  large  num- 
ber of  other  cases  might  be  cited,  sustain  lug 
tiie  power  of  the  court  to  decree  the  specific 

Serformance  of  this  contract,  but  we  do  not 
eem  It  necessary.  There  can  be  no  well- 
founded  doubt  as  to  the  power  of  the  court 
in  the  premises,  and  the  important  question 
is  whether,  in  the  exercise  of  a  wise  dis- 
cretion, and  in  view  of  all  the  circum- 
stances, specific  performance  should  be  de- 
creed. After  a  most  careful  consideration 
of  this  case,  we  have  reached  the  conclusion 
that  the  plaintiff  is  entitled  to  have  the  con- 
tract specifically  performed. 

T/ie  order  of  the  General  Term  is  reversed, 
and  the  judgment  of  the  special  term  is  af- 
firmed, with  costs  in  all  the  courts. 

All  concur,  except  Andrews,  Ch.  J.,  who 
dissents  on  the  ground  that  plaintiff,  having 
established  a  rapid- transit  road,  although 
the  propulsion  is  by  electricity,  has  met  tue 
conaition  of  the  contract  which  entitled  it 
to  terminate  such  contract,  or  at  least  has 
placed  itself  in  such  a  position  that  a  court 
of  equity  will  not  enforce  specific  perform- 
ance. 


City  of  SCHENECTADY,  JRespt, 

V. 

TRUSTEES  OF  UNION  COLLEGE,  Appi. 

a44N.T.241.) 

The  owners  of  the  fee  of  land  oonstitii^ 
infl^  the  bed  of  a  poblie  street  oannot  be 
chanred  with  the  ezpeDse  of  pavlDK  tbat  part  of 
an  interseotlnff  street  lylDg*  in  front  of  it  under  a 
statute  providing'  tbat  the  paving*  shall  be  at  the 
expense  of  owners  of  lots  lying  on  the  street, 

(December  £1,  IBOi) 

APPEAL  by  defendant  from  a  Judgment  of 
the  Qeoeral  Term  of  the  Supreme  Court, 
Third  Department,  affirmiug  a  judgment  en« 
tered  in  the  office  of  the  clerk  of  Schenectady 
County,  upon  the  report  of  the  referee  in  favor 
of  plaintiff  in  an  action  brought  to  enforce  pay- 
ment of  an  assessment  for  street  improvement. 
Meversed, 

The  facts  are  stated  in  the  opinion. 

Jl/r.  Robert  J.  Landon,  for  appellant: 

The  city  is  the  beneficial  owner  of  Uuion 
ayenue  and  Gillespie  street  "Dedication  is 
essentially  of  the  nature  of  a  gift." 

Flack  V.  Green  JOand,  122  N.  Y.  107. 

An  assessment  and  payment  of  taxes  on  a 
lot  is  evidence  of  no  dedication. 

Be  Hand  Street,  52  Hun,  206. 

The  dedication  when  accepted  is  irrevo- 
cable. 

NOTS.— The  above  case  seems  to  be  a  novel  one, 
bnt  it  construes  the  statute  in  harmony  witb  the 
idea  that  assessments  should  be  based  on  benefits, 
as  to  whioh,  see  note  to  Re  Bonds  of  Madera  Irriflra« 
tiOD  Dist.  (Gal.)  UL.  R.  A.  76& 
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Cook  V.  Harris,  61  N.  Y.  448;  Drif^  v. 

Phillips,  108  N.  Y.  77. 

The  city  has  continuous  exclusive  possession 
of  the  street. 

Peovle  V.  Cassitff,  46  N.  Y.  46. 

If  the  street  is  taxable,  it  must  be  taxable  to 
the  beneficial  owner  and  not  to  the  nominal 
owner. 

The  value  of  the  fee  was  considered  in  the 
following  cases,  and  held  to  be  nominal  odI?. 

Be  Seventeent/i  Street,  1  Wend.  262;  Be  Nhs 
York,  2  Wend.  472;  Livingston  v.  New  York, 
8  Wend.  85,  22  Am.  Dea  622;  Wyman^. 
New  York,  11  Wend.  489. 

Assessments  for  local  improvements  can  be 
Justified  only  upon  the  theory  that  the  lands 
u|X)n  which  they  are  laid  are  specially  bene- 
fited. 

Stuart  y.  Palmer,  74  N.  Y.  188, 80  Am.  Rep. 
289. 

The  city  certainly  owns  its  water  and  sewer 
mains,  and  in  many  respects  is  an  actual  occu- 
paut  of  the  streets  for  its  private  advantage  u 
a  corporation.  It  has  the  duty  of  keeping  the 
streets  and  sewers  in  repair  for  its  own  corpo- 
rate benefit,  to  be  performed  by  agents  as  its 
own  corporate  act. 

EhivoU  V.  New  York,  96  N.  Y.  264,  48  Am. 
Rep.  622;  Horn  v.  New  LoU,  83  N.  Y.  100. 38 
Am.  Rep.  402. 

If  the  streeta  are  assessable  each  party 
should  have  been  assessed  according  to  tM 
value  of  its  several  interest 

People  7.  Brooklyn  Board  qf  Assesmtn,  93  N. 

JL.  ovO. 

A  public  highway  Is  not  taxable. 

People  V.  Brooklyn  Board  qf  Assessors,  19 
Abb.  N.  C.  158;  Boehester  v.  Bush.SO  N.  Y.  802. 

Intersecting  streets  are  not  intended  by  the 
charter  to  be  assessed. 

The  charter  contemplated  assessing  ooly 
such  lots  as  could  be  sold  to  make  good  the 
assessment 

And  a  street  cannot  be  sold. 

People  7.  Brooklyn  Board  qf  Assesson,  and 
Boehester  v.  Bush,  supra, 

Mr,  Alonso  P.  Strong,  with  Mr.  ET«r- 
ett  Smith,  for  res|X)ndent: 

Ko  provision  is  made  in  the  city  charter  by 
which  any  portion  of  the  cost  of  paving  the 
areas  in  front  of  intersecting  streets  is  to  be 
borne  by  the  city,  or  by  the  pubh'c  at  large.  It 
follows  therefore,  that  the  cost  of  paviog  these 
areas  is  to  be  paid,  in  one  way  or  another,  by 
the  owners  or  occupants  of  the  lota  lying  upon 
the  street,  where  such  work  shall  be  required 
to  be  done. 

When  a  local  improvement  Is  to  be  made  hj 
local  assessment  no  part  of  the  expense  can  be 
made  a  public  charge. 

Bhinelander  v.  New  York,  24  How.  Pr.  804. 

The  city  may,  if  they  so  elect,  impose  the 
total  cost  of  the  improvement  on  the  lot  own- 
ers. 

Be  Lewis,  51  Barb.  84. 

When  they  have  done  so,  as  in  the  case  in 
hand,  then  the  whole  cost  must  be  paid  by 
such  owners. 

2  Dill.  Mud.  Corp.  4th  ed.  g  796,  notes; 
Oreighton  v.  Seott,  14  Ohio  St  488;  Williams 
V.  Detroit,  2  Mich.  560;  Powell  v.  St  JesepK 
81  Mo.  847;  State  v.  EHsabeth,  80  N.  J.  L. 
865;  Wotfy.  Keokuk,  ^lows^lSl». 
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Id  manj  essM  dtf  charten  provide  tbat  the 
«ost  of  paving  shall  be  paid  by  the  abutting 
•owners  in  proportion  to  their  frontage.  In 
these  csaes  it  has  been  held  in  other  states 
•iPinteU  V.  8t,  Joseph,  8taU  v.  ElizabeUi,  and 
WiUiamM  y.  Detroit,  mipra;  2  DilL  Mun.  Corp. 
4tb  ed.  g  796,  noief!)^  that  the  expense  of  pav- 
in|r  Id  front  of  intersectiog  streets  is  to  be 
terne  by  the  abutting  owners,  and  not  by  the 
public  at  large. 

The  title  or  ownership  of  the  land  within  the 
tetersecting  streets  is  unquestionably  in  the 
defendants,  as  an  abutting  owner. 

2  DilL  Mun.  Corp.  §^  681,  683.  and  cases; 
Sunter  y.  8andy  IliU  TrusUa,  6  Hill,  407; 
WilliamM  y.  Hew  York  Cent,  S.  CIp.  16  N.  Y. 
-97.  69  Am.  Dec.  651. 

Regarding  the  term  '*  lot"  as  meaning  the 
land  immediately  opposite  the  area  paved,  then 
such  *'  lot"  is  tbat  portion  of  the  inlerseciiog 
street  adjacent  to  the  section  paved.  The. title 
of  this  half  of  the  intersecting  streets  is  in  dc- 
"feodant,  who,  by  this  definition  of  Uie  term 
"lot"  cornea  within  the  exact  terms  of  the 
•charter. 

Fieaplt  V.  Kerr,  27  N.  Y.  188; Hymesr,  Ebty, 
W  flun.  147;  Be  Bloomfleld  A  B,  Nat.  Gas- 
Light  Co.  v.  Calkins,  62  N.  Y.  886;  McCaffrey 
^.  Smith,  41  Hun,  117. 

Neither  the  city,  nor  the  public  generally, 
iiave  any  title  to  or  ownership  in  the  land 
wiihtn  the  limits  of  the  public  streets,  nor  are 
they  occupants  thereof.  There  is  no  such 
thing  as  ownership  or  title  to  the  public  eaae- 
snent. 

Oalen  t.  Clyde  d  R.  Pi.  Road  Co.  27  Barb. 
«48;  People  v.  Kerr,  67  N.  Y.  188;  GaiUr  v. 
Herriek,  42  Barb.  a5;  People  v.  Etopus,  10  Hun, 
«1:  Wyman  v.  Nete  York,  11  Wend.  486;  Be 
JkpartTMnt  of  Public  Parks,  78  N.  Y,  560. 

The  defendant^  having  title  to  the  adjacent 
•corner  lot  and  to  the  centre  of  the  intersecting 
street,  is  the  owner  of  the  *'  lot  lying  upon  the 
street"  paved,  within  the  meaning  of  secaon  42, 
title  7,  of  the  charter. 

Woif  V.  Keokuk,  48  Iowa,  129;  Creighton  ▼. 
Scott,  14  Ohio  St.  488;  Dill.  Mun.  Corp.  758. 
note9,  WiUiams  v.  Detroit,  2  Mich.  660;  Powell 
^.  St.  Joseph,  81  Mo.  847. 

Eflfcrlf  t7.,  delivered  the  opinion  of  the 
court : 

This  action  was  brought  under  the  charter 
of  the  city  of  Schenectady  (Laws  1862,  chap. 
-885) ,  as  subsequently  amended,  to  recover  the 
expense  of  paving  Union  street  in  front  of 
two  lots  alleged  to  have  been  owned  by  Union 
Ck)llege.  The  plaintiff  recovered,  and  this 
•Appeal  brings  that  recovery  under  review. 

The  paving  was  in  Union  street,  in  front 
cf  two  streets  which  ran  into  it,  and  in  which 
streets  Union  Ck)llege  owned  the  fee  of  the 
land,  subject  to  all  street  servitudes.  The 
claim  of  the  defendant  is  that  under  the  city 
charter,  the  ordinance  and  proceedings  for 
paving  the  street,  and  the  allegations  con- 
tained in  the  complaint,  it  cannot  be  made 
liable  for  the  expense  of  paving  in  front  of 
the  two  streets  simply  because  it  owned  the 
fee  of  the  land  therein.  Section  8  of  the  city 
chaiter  (Laws  1878,  chap.  62,  title  7)  pro- 
Tides  that  ''the  common  council  shall  have 
power  under  the  restrictions  and  limitations 
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hereinafter  provided  to  lay  oat,  open,  widen, 
alter,  construct  and  make  any  street,  avenue^ 
highway,  lane,  alley,  public  irround,  square, 
park,  lewer,  drain,  culvert,  arch,  bridge, 
well  or  reservoir  in  said  cit-y,  and  to  cleanse 
and  remove  obstructions  from  sewers  and 
drains.  The  expense  and  costs  of  all  such 
improvements  shall  be  borne  by  the  owners 
or  occupants  of  the  lots  or  parcels  of  land 
benefltea  theiebv,  and  shall  be  apportioned, 
assessed  and  collected  according  to  the  pro- 
visions hereinafter  contained,  and  shall  be  a 
lien  upon  such  property  from  and  after  the 
time  of  the  confirmation  of  the  apportionment 
and  assessment  thereof."  For  the  improve- 
ments mentioned  in  that  section  it  cannot 
well  be  contended  that  the  land  in  an  open 
public  street  would  be  liable  to  assessment. 
Section  42  provides  that  the  common  council 
shall  have  power  from  time  to  time  to  adopt 
ordinances  directing  any  of  the  streets  of  the 
city,  or  any  part  of  Uiem,  to  be  graded, 
paved,  etc.,  "at  the  expense  of  the  owners  or 
occupants  of  the  lots  and  buildings  lying 
upon"  them,  etc.  The  land  lying  in  an  open 
public  street  is  in  no  proper  sense  a  city  lot, 
and  the  owner  of  the  fee  in  such  street  is  in 
no  proper  sense  the  owner  of  city  lots  lying 
u  pon  the  street  to  be  paved.  Other  provisions 
of  the  charter  make  this  more  plain.  Section 
44  provides  that  **  immediately  after  the  adop- 
tion of  any  such  ordinance,  and  at  least  thirty 
days  prior  to  the  expiration  of  the  time 
therein  limited  for  the  doing  of  such  work, 
the  superintendent  of  streets  shall  serve,  or 
cause  to  be  served,  a  written  or  printed  copy 
of  such  ordinance  on  each  of  the  owners  or 
occupants  of  the  lots  and  buildings  aifected 
thereby,  either  personally  or  by  leaving  the 
same,  directed  to  such  owner  or  occupant,  or 
both  of  them,  with  some  person  of  suitable 
age  and  discretion  upon  such  lot  or  lots.* 
Section  45  provides  that  ''in  case  any  of  the 
buildings  or  lots  shall  be  vacant  or  unoc- 
cupied, or  no  person  of  suitable  age  and  dis- 
cretion shall  be  found  thereon,  and  the  owner 
or  owners  thereof  shall  not  reside  in  said 
city,  or  shall  be  unknown,  or  an  infant  or 
infants,  in  addition  to  publishing  such  or- 
dinance as  above  directed,  it  shall  be  suf- 
ficient service  of  notice  thereof  to  affix  a  copy 
of  the  same  on  some  conspicuous  part  of  aaid 
vacant  or  unoccupied  premises,  directed  to 
the  owner  generally,  if  not  known,  or  by 
name  if  known."  These  sections  show  that 
the  lots  spoken  of  are  such  that  notices  may 
be  affixed  upon  them,  and  that  certainly  can- 
not be  done  upon  an  open,  public,  traveled 
street.  Section  48  provides  that  the  expense 
of  paving  in  front  of  a  lot  may  be  recovered 
by  suit  against  the  owners  thereof ;  and  under 
section  49,  instead  of  suing  the  owner,  the 
common  council  may  assess  the  expense  upon 
such  lot,  and  the  assessment  may  be  enforced 
by  a  sale  of  the  lot,  and  in  case  of  a  sale  "*  the 
same  notice  of  sale  shall  bo  given  and  the 
same  proceedings  had,  and  the  sale  of  such 
lots  shall  be  conducted  and  effected  in  the 
same  manner  and  with  like  effect  as  above 
provided  in  reference  to  the  sale  of  lands  for 
unpaid  assessments  for  the  laying  out,  open- 
ing and  constructing  streets,  etcetera,  and  the 
purchaser  shall  be  entitled  to  the  same  rem- 


•1« 


SovTB  Dakota  Supuucb  Cou&tii 


KOT.^ 


cdies  to  obtain  poBseflsfon  of  the  premises 
sold."  Certainly,  an  open,  public  street  can- 
not be  a  lot,  within  the  meaning  of  that  sec- 
tion, whereof  the  purchaser  at  the  tax  sale 
can  obtain  title  and  possession. 

We  have  carefully  examined  the  city  char- 
ter, and  we  find  in  none  of  its  provisions  any 
authority  to  impose  the  expense  of  paving  a 
street  in  front  of  an  open  intersecting  street 
upon  the  owner  of  the  fee  of  the  land  in  such 
street.  In  a1 1  the  proceedings  of  the  common 
council  relating  to  the  paving  of  Union 
street,  the  persons  to  be  made  liable  for  the 
expense  thereof  were  spoken  of  as  the  owners 
of  the  lots  of  land  abutting  and  fronting 
upon  Union  street ;  and,  in  the  contract  made 
in  pursuance  of  the  ordinance  for  the  paving 
of  the  street,  the  work  in  front  of  each  lot 
was  separately  provided  for,  and  a  distinct 
price  was  stipulated  for  paving  in  front  of 
each  lot  upon  the  street.  The  whole  number 
of  lots  was  upward  of  flftv,  and  for  the  pav- 
ing in  front  of  the  two  alleged  lots  now  in 
question  the  stipulations  in  the  contract  were 
as  f ol  lows :  **  Upon  that  portion  of  said  street 
lying  in  front  of  the  lot  on  the  north  side 
thereof,  and  abutting  thereon,  reputed  to  be 
owned  by  the  trustees  of  Union  College,  etc., 
aforesaid  (which  lot  is  bounded  easterly  by 
the  easterly  line  of  Gillespie  street,  and 
westerly  by  the  center  line  thereof),  and 
lying  between  said  lot  and  the  center  line  of 
Union  street,  and  between  the  extensions  of 
the  easterly  and  westerly  lines  of  said  lot  to 
the  center  line  of  Union  street,  the  sum  of 
$134. 64. "  **  Upon  that  portion  of  said  street  t 
lying  in  front  of  the  lot  on  the  north  side  | 
thereof,  and  abutting  thereon,  reputed  to  be  , 
owned  by  the  trustees  of  Union  College,  in  ! 
the  town  of  Schenectady,  in  the  state  of  New  | 
York  (which  lot  is  bounded  on  Union  street 
easterly  by  the  center  line  of  Union  avenue, 
and  westerly  by  the  westerly  line  of  Union 
avenue),  and  lying  between  said  lot  and  the 
center  line  of  Union  street,  and  between  the 
extensions  of  the  east  and  west  lines  of  said 
lot  to  tlie  center  line  of  Union  street,  the  sum 
of  |84(i.92."  This  action  is  to  recover  the 
sums  thus  stipulated ;  and  it  is  thus  seen  that 
what  the  plaintiff  seeks  to  recover  is  not  for 
paving  in  front  of  any  other  lots  owned  by 
the  defendant,  but  for  paving  in  front  of  the 
open  streets,  which  the  common  council  as- 


sumed to  deslffnste  as  lots.  In  the  complaint- 
the  action  is  based  solely  upon  the  claim  to- 
recover  for  paving  in  front  of  these  open 
streets.  There  is  no  allegation  as  to  the- 
ownership  by  the  college  of  any  other  lots- 
bounded  on  Union  street,  and  its  liability  is 
in  no  way  based  upon  its  ownership  of  any- 
other  lots. 

It  is  argued  on  behalf  of  the  city  that  the 
college  should  be  treated  as  the  owner  of  a 
lot  in   front  of   this  paving  done  in  Union 
street,   because  it  owned  the  comer  lots  on 
Union  street  and  the  intersecting  streets.    But 
it  has  paid,  as  we  must  assume,  for  the  pav- 
ing in  front  of  the  comer  lots,  and  the  sums^ 
sought  to  be  collected  in  this  action  have 
been  treated  in  all  the  proceedings  of  tho- 
city,  and  in  the  complaint  in  this  action,  as 
due  from  the  defend n***  solely  on  account  of 
its  ownership  of  the   .  c  of  the  land  in  the* 
intersecting  streets.    It  is  further  argued  that 
it  must  have  been  the  intention  of  Uie  legis- 
lature that  the  owners  of  the  fee  of  the  land 
in  the  intersecting  streets  should  be  liable  for 
the  paving  in  front  of  such  streets,  so  that, 
the   streets  to   be   improved  may  be  con- 
tinuously paved,  and  the  expense  thereof  pro- 
vided for.     But  there  can  be  no  doubt  that 
under  the  city  charter  the  paving  in  front  of 
these  open  streets  could  be  done  at  the  expense 
of    the  city,   and  equitably  and  justly  it 
should  be  so  done.     According  to  the  com- 
mon, ordinary  use  of  the  word  "lot,"  it  can- 
not be  held  to  designate  land  in  an  open, 
public  street.     The  fee  of  a  street  is  of  such 
inconsiderable  value  that  the  owner  thereof 
is  rarely,  if  ever,   spoken  of  as  the  owner  of 
the  street.    The  public,   represented  by  the- 
city,  has  the  paramount  right  in  the  streets, 
and  may  with  greater  propriety  be  called  the 
owner  of  the  streets.  Without,  therefore,  con- 
sidering the  other  defenses  to  this  action, 
which  have  been  much  relied  on  by  the  de- 
fendant, we  have  reached  the  conclusion  that 
the  paving:  here  in  question  was  not  in  front, 
of  any  lot  owned  by  it,  within  the  meanings 
of  the  charter,  and  that  it  was  not,  therefore, 
liable  for  this  paving. 

T7ie  judgment  should  therefore  he  rewrsed^ 
and,  as  a  recovery  upon  a  new  trial  is  not^ 
possible,  the  complaint  should  be  dismissed,, 
with  costs. 

All  concur. 
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CHICAGO,   MILWAUKEE  &  ST.  PAUL 

R.  CO.,  Appt. 

i 8.  Dak. ) 

^1*   A  iMUMien^er  held  a  ticket.  Issued  by 
*Headnotea  by  Kscllam,  J. 


the  appellant  compaoy,  from  Mnwankee,  Wis.*, 
to  Artesian,  8.  Dak.   Suob  tioket  gave  the  pa» 
senff^r  the  rlRrbt  to  trausportatlon,  subject  to  sucb 
reasonable  rules  and  regulations  as  the  companr 
bad  a  right  to  make,  conoemlng  the  running  of' 
its  trains  and  the  route  over  .which  thsiy  should 
run. 
2«  It  is  a  reasonable  res^nlatioa  for  a  com- 
pany operating  direct,  and  indirect  and  circui- 
tous, lines  of  road  between  two  points,  to  require- 


NOTB.~An  authority  with  very  few  precedents,  I     As  to  a  carrier*8  duty  to  announce  stations, 
is  found  in  the  above  decision  as  to  a  paasenger^s   iwte  to  Texas  ft  P.  it.  COb  v.  James  CS9x4  1ft  lb 


eboice  of  routes.  The  question  is  almost  a  new 
one  although  a  few  oases  u  pon  it  are  found  cited  in 
the  report  of  the  case  abova 
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that  thfonirta  paneogera,  traTeUnir  upon  a  simple 
eontraot  to  carry  Xrom  one  point  to  the  other, 
should  go  by  the  most  direct  route. 


»  part  of  tlie  oontraet  of  oarriave. 
4*  TtdhMrm  by  the  eompmny  to  notify  » 
pw«mnr  of  snoh  regulation  does  not  affect 
the  oontraotnal  righte  of  the  parties,  so  as  to  en- 
title the  passenger  to  ride  between  such  points  on 
other  lines  of  the  company  than  those  established 
as  the  through  route  by  such  regulation. 

6.  The  fitet  that  the  paeseng^er  told  the 
compaflgr'e  gate  keeper  at  the  Milwaukee 
depot  that  she  desired  to  go  to  Artesian  by  way  of 
Prairie  du  Chlen  and  Mitchell,  and  he  directed 
her  to  the  proper  train  without  informing  her 
that  she  would  have  to  chnnge  at  Canton,  a  Junc- 
tion 500  miles  distant,  or  that  sbe  could  not  go  on 
that  ticket  from  Canton  to  Artesian  by  way  of 
Mitcbell,dld  not  entitle  ber  to  ko  that  way,  against 
the  regulation  of  the  company. 

6*  Reepondent*8  wife  procured  a  ticket 
trom  Bfilwankee,  Wis.,  to  Artesian* 
S.  I>ak.  The  company  had  two  established 
routes  between  these  points,~one  which  slic  took, 
by  way  of  Prairie  du  Cbien,  Canton,  and  Egan. 
I^  this  route  sbe  should  have  changed  cars  at 
Canton.  8.  Dak.,  for  Egan.  She  did  not  change, 
but  continued  on  the  train  west«  and  Insisted 
upon  her  right  to  go  by  way  of  Mitchell  and 
Woonsocket,  over  which  lines  the  company  bad 
no  through  route.  Refusing  to  pay  fare,  she  was 
ejected.  Held,  xhsit  while  the  failure  of  the  com- 
pany to  notify  her  to  change  at  Canton  might, 
if  a  neglect  of  an  imposed  duty«  be  the  ground 
for  damages,  it  did  not  entitle  her  to  ride  upon 
such  ticket  over  the  indirect  route,  by  way  of 
Mitchell  and  Woonsocket;  and  an  instruction  to 
the  Jury  that  she  was  lawfully  on  such  train  over 
such  route  If  she  did  not  know  of  such  regula- 
tion, and  that  the  conductor  had  no  right  to  put 
her  off,  was  error. 

(November  19, 1894.) 

APPEAL  by  defendant  from  a  Judgment  of 
the  Circuit  Court  for  Sanborn  "County, 
in  favor  of  plain  tiff  in  an  action  brought  to 
recover  damages  for  injuries  alleged  to  have 
been  caused  by  the  wrongful  expulsion  of 
plaintiff's  wife  from  defendant's  train.  ^• 
teried. 

The  facts  are  stated  in  the  opinion. 

Mr.  Burton  Hanson*  with  MessvM.  Pres- 
ton A  Hannetty  for  appellant : 

If  a  ticket  is  procured  by  fraud,  the  fraud 
will  vitiate  the  contract,  and  the  person  us- 
ing it  will  not  be  entitled  to  the  rights  of  a 
passenger. 

Ray.  Negligence  of  Imposed  Duties,  p. 
16;  ToUdo,  W.  db  W,  B.  Co.  r.  Brooka,  «1 
111.  245;  Brown  v.  Missouri,  K,  d  T.  B.  Oo. 
U  Mo.  586. 

When  a  ticket  is  purchased  giving  the 
right  of  passage  from  one  station  to  another, 
the  contract  that  is  made  is  to  carry  from 
that  station  to  the  other  by  the  established 
route. 

The  railroad  company  connot,  without  sub- 
jecting itself  to  damages,  insist  on  carrying 
the  passenger  by  a  round-about  way,  where 
the  passage  would  not  be  continuous,  nor  can 
the  passenger  for  his  conTenience  insist  upon 
•ach  carriage. 

BennettY,  2few  Tork  Ckmi.  S  E.  B.  B.  Ch. 
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69  N.  Y.  594,  85  Am.  Rep.  250;  PloU  r.  Chi- 
eago  d  N.  W.  B.  Co.  68  Wis.  511;  Beau- 
champ  Y.  International  A  G.  N.  B.  Co.  56 
Tex.  289 ;  Adtein  v.  New  York  Cent,  d  H.  B, 
B.  Co.  60  Barb.  590 ;  Cfiirago  A  A,  B.  Co. 
▼.  Bandolph,  68  111.  510.  5  Am.  Rep.  60. 

It  is  the  duty  of  a  person  traveling  upon 
railroads  to  ascertain  the  routes  by  whid^ 
they  may  go,  and  not  that  the  railroad  com- 
pany is  required  to  inform  the  passenger. 

Plott  Y.    Ghicaffo  dt  N.    W.  B.    Co.   and 
Beauefiamp  ▼.  International  db  G.  If.  B.  Co, 
supra;  HaU  y.  Memphis  dt  0,  B  Co.  16  Fed. 
Rep.  57 ;   Chicago  db  A,  B.  Go.  v.  Bandolph 
58  111.  510;   OJianey  ▼.  Boston  db  M.  B.  Co. 
11  Met.  121. 

It  was  clearly  her  duty,  under  the  circum-- 
stances,  to  have  complied  with  the  su gges-^ 
tions  of  the  conductor  and  paid  her  fare. 

Hall  V.  Memphis  dt  C.  B.  Co.  supra;  Gib- 
son V.  East  Tennessee,  V.  dt  G.  B.  Co.  80  Fed. 
Rep.  904. 

No  appearance  for  respondent. 

Kellam*  J.,  delivered  the  opinion  of  tho 
court : 

This  action  was  brought  by  respondent 
against  appellant  to  recover  damages  on  ac- 
count of  expense  Incurred,  and  loss  of  serv- 
ices of  his  wife,  Julia  A.  Church,  whom  ho 
alleges  was  lawfully  on  one  of  appellnnt'a 
trains,  and  was  wrongfully  ejected  there- 
from. Respondent  and  his  wife  resided  in 
the  town  of  Artesian,  in  this  state,  a  ^tion 
on  an  east  and  west  line  of  appellant's  road. 
In  September,  1889,  having  been  for  several 
months  in  the  state  of  Michigan,  she  desired 
to  return  to  Artesian.  Her  husband  procured 
and  had  sent  to  her  the  return  coupon  of  a 
Grand  Army  excursion  ticket,  both  coupons 
of  which  were  good  for  a  trip  from  Artesian. 
to  Milwaukee  and  return.  It  was  shown  by 
the  company,  and  was  not  disputed,  that  it 
had  two  established  routes  from  Milwaukee 
to  Artesian,  over  either  of  which  a  passenger 
might  make  a  continuous  passage  from  the 
former  to  the  latter  place, — one  by  way  of 
Prairie  du  Chien,  McGregor,  Canton,  and 
Egan,  thence  west  to  Artesian ;  the  other  by 
way  of  La  Crosse,  thence  west,  through  Egan, 
to  Artesian.  Mvs.  Church  took  the  train  at 
Milwaukee  for  the  first  named  route,  and 
proceeded  as  far  as  Canton,  where,  instead  of 
changing  cars  for  Egan,  as  ske  should  have 
done  to  continue  on  the  route  nnnicd,  she  re- 
mained on  the  train  with  the  intention  of  go- 
ing to  Mitchell,  there  changing  and  going 
north  to  Woonsocket,  and  thence,  after  an- 
other change,  east  to  Artesian.  After  passing 
Canton,  the  conductor,  finding  her  still  on 
his  train,  examined  her  ticket,  and  informed 
her  that  she  was  on  the  wrong  train,  that  she 
should  have  changed  at  Canton,  and  that  her 
ticket  would  not  take  her  to  Mitchell.  She 
insisted  that  her  ticket  entitled  her  to  go  by 
way  of  Mitchell  and  Woonsocket,  refused  to 
pay  her  fare,  and  was  put  off  the  train  at 
Worthing,  the  next  station.  Appellant  con- 
tends that  the  facts  disclosed  show  that  re- 
spondent and  his  wife  were  practicing  a 
fraud  upon  the  company  In  procuring  and 
using  this  excursion  ticket,  sold  at  reduced 
rates  to  enable  purchasing  parties  to  attend 
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the  Grand  Army  reuDion  at  Milwaukee, 
under  circunistaucos,  and  for  a  purpose  which 
they  well  knew  were  not  contemplated  by  the 
4)ompany.  Tbey  also  insist  that  there  was  no 
evidence  justifying  the  court  in  submitting 
to  the  jury  the  question  of  actual  damages. 
There  was  also  some  conflicting  testimony  as 
to  tbe  deportment  of  the  conductor,  and  the 
manner  of  her  removal  from  the  train,  upon 
which  is  based  a  claim  of  undue  and  exces- 
«ive  force ;  but  as  we  think  the  trial  court 
erroneously  instructed  the  jury  as  to  her 
Tights  and  the  company's  duty  In  the  prem- 
ises, which  mif^ht  and  probably  did  influence 
the  jury,  for  which  the  judgment  must  be 
reversed,  we  notice  only  such  error. 

The  first  question  which  the  facts  in  this 
case  naturafly  suggest  is  this:  Did  Mrs. 
Church's  ticket  entitle  her  to  ride  from  Can- 
ton to  Artesian  by  way  of  Mitchell  and 
Woonsocket?  The  court  instructed  the  jury 
as  follows:  ''The  rules  of  the  defendant 
company  required  that  she  should  change 
cars  at  Canton,  and  proceed  to  Artesian  by 
way  of  Effan.  If  Mrs.  Church  knew  this 
rule,  or  if  she  was  informed  at,  or  before 
reaching  Canton,  that  the  rules  of  the  com- 
pany requiied  her  to  change  at  Canton,  she 
was  unlawfully  on  the  train  at  Worthing, 
and  plaintiff  cannot  recover  if  she  was  re- 
moved from  the  train  in  a  proper  manner; 
but  if  she  did  not  know  of  such  rule,  and 
was  not  informed  of  it,  she  was  lawfully 
upon  the  train  at  Worthing,  and  the  con- 
ductor had  no  right  to  put  her  off.  Mrs. 
Church  was  not  bound  to  inquire  whether 
she  should  change  cars  at  Canton ;  but  if,  by 
any  means,  she  had  been  informed  that  she 
should  make  such  change,  she  should  have 
made  it,  and  should  not  have  remained  on 
the  train  west  of  Canton."  Mrs.  Church's 
right  to  transportation  by  the  appellant  com- 
pany was  just  what  her  contract  gave  her. 
That  contract  was  to  carry  her  from  Mil- 
waukee to  Artesian,  subject  to  such  reason- 
able rules  and  regulations  as  the  company 
iiad  a  rip^ht  to  make  concerning  the  manage- 
ment and  running  of  its  trains  and  the  routes 
over  which  they  should  run.  She  was  en- 
titled to  be  earned  through  with  ordinary 
and  reasonable  dispatch,  but  she  had  no 
Tight,  under  such  contract,  to  select  her 
route,  as  against  a  rule  or  regulation  of  the 
company  prescribing  a  different  and  more 
direct  route,  if  such  regulation  were  a  rea- 
sonable one.  The  law  is  well  settled  that 
a  railroad  company,  as  a  common  carrier, 
may  prescribe  and  enforce  regulations  for  the 
conduct  of  its  business  in  carrying  passen- 
gers, so  loner  as  such  regulations  are  reason- 
able. Regulations  which  have  uniformly 
been  held  reasonable  by  the  courts  extend 
over  a  wide  range  of  details,  and  it  certainly 
ought  not  to  be  held  unreasonable  to  allow  a 
company,  operating  direct  and  indirect  lines 
of  road  between  two  points,  to  require,  by 
general  rule,  that  passengers  traveling  upon 
a  simple  contract  to  carry  from  one  point  to 
the  other  should  go  by  the  most  direct  route. 
The  ri^ht  of  the  company  to  make  such  a 
regulation  can  hardly  be  doubted  in  view  of 
its  reason  and  justice,  and  certainly  not  in 
view  of  the  many  adjudications  sustaining 
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regulations  which  would  seem  much  moro 
unnecessary  and  arbitrary.     Such  regulatiou 
become  and  are  a  part  of  the  contract  of  car- 
riage.   In  Dietrich  y.  Peniuylvania  B.  €h, ,  71 
Pa.  436,  10  Am.  Rep.  711,  the  court  says : 
**  So  far  as  they  are  expressed,  the  terais  are 
binding  of  couise;  but  such  tickets  are  not 
the  whole  contract,  which  must  be  gathered, 
so  far   as  not  expressed,  from  the  rules  and 
regulations  of  the  company  in  running  its 
trains.  ^    In  John$on  v.  Concord  B.  Corp. ,  46 
N.  H.  221,  88  Am.  Dec.  199,  it  is  said  '^thnl, 
in  the  absence  of  any  special  agreement,  tbe 
parties  are  deemed  to  have  contracted  with 
reference  to  the  established  existing  usage." 
In  the  case  before  us  there  was  no  evidence 
of  any  usage  inconsistent  with  the  rule  of  the 
company.     In  Chicago  db  A.  B.  Co,  t.  Ban- 
dolph,  63  111.  615,  6  Am.  Rep.  60,  the  court 
says :    "  When  a  passenj^er  purchases  a  ticket, 
he  only  acquires  the  right  to  be  carried  ac- 
cording to  the  custom  of  the  road.     .     . 
He  does  not  acquire  the  right  to  insist  that 
the  company  shall  send  him  on  a  special 
train,  or  out  of  the  customary  course  of  their 
road."    This  language  is  quoted   and  ap- 
proved in  Ploit  V.  Chicago  AN.   W,  R,  Co., 
68  Wis.  616.     BmruiU  v.  New  York  Cent.    A 
H.  R  B.   Co.,  69  N.  T.  594,  85  Am.  Rep. 
250,  was  a  case  where  facts  were  quite  cor- 
respondent with  those  in  the  case  before  us. 
The  plaintiff  bought  a  ticket  from  **  Lockport 
to  Troy.**    Between  Rochester  and  Syracuse 
the  company  operated  two  lines,  one  twenty- 
three  miles  shorter  than  the  other.    A  rule 
of  the  company  required  through  pasaenicers 
to  go  by  the  shorter  route.    The  plaintiff — 
innocently,  it  would  appear — took  a  train 
passing  over  the  more  indirect  route,  and 
over  which,  by  regulation  of  Uie  company, 
his  ticket  was  not  good.      He  refused  to  pay 
fare,  and  was  ejected.     In  an  action  for  dam- 
ages the  court  of  appeals  affirmed  a  judgment 
noifsuitin^;  the  plaintiff ;  in  its  opinion  say- 
ing that  the  company's  contract  was  **  to  cany 
the  plaintiff  over  the  usual,   through,   and 
most  direct  route,  and  nothing  more.    .    .    . 
Here  it  must  be  presumed  that  the  company 
were  ready  and  willing  to  perform  tbe  con- 
tract as  made ;  but  the  plaintiff  desired  to  go 
over  the  Auburn  road,  and  must  have  changed 
cars  at  Rochester  for  that  purpose,  and  the 
claim  for  additional  compensation  was  both 
lawful  and  just. " 

The  rule  of  the  company  that  a  ticket  from 
Canton  to  Artesian  should  be  good  only  by 
way  of  Egan  was  in  law  a  reasonable  one. 
The  distance  was  less, — only  a  few  miles,  to 
be  sure ;  but  the  right  of  a  passenger  to  com- 
pel the  company  to  carry  him  ten  miles  more 
than  he  has  contracted  and  paid  for  is  not 
changed  in  principle  by  increasing  the  dis- 
tance. In  either  case  he  is  demanding  what 
he  has  not  bought  aod  paid  for.  The  in- 
struction complained  of,  however,  and  in 
which  we  think  we  find  error,  does  not  con- 
demn the  regulation  as  unreasonable,  but 
says  it  did  not  control  Mrs.  Church's  rights 
as  a  passenger  unless  she  had  knowledge  of 
it.  It  says:  ''But  if  she  did  not  know  of 
such  rule,  and  was  not  informed  of  it,  she 
was  lawfully  on  the  train  at  Worthing,  and 
the  conductor  had  no  right  to  pat  her  off.** 
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We  think  a  rale  quite  Inconsistent  with  this 
Instruction  has  ihe  support  of  the  authorities. 
In  ZHeirichv,  Penruylwinia  B.  Co.,  iupra,  the 
490iirt  used  this  language :    The  authorities, 
SUB  ^well  as  the  reason  of  the  thing,  show  that 
<he  company  must  make  its  own  regulations, 
■and  that  passengers  purchase  their  tickets 
subject  to  those  rules,  and  that  it  does  not  lie 
on  the  company  to  bring  home  notice  of  them 
in  order  to  establish  the  terms  of  the  contract 
of  carriage. "    And  a^in,  in  the  same  opin- 
ion:    "It  is  also  well  settled  that  one  who 
buys  a  ticket  Is  bound  to  inform  himself  of 
^the  rules  and  regulations  of  the  company 
governing  the  transit  and  conduct  of   its 
trains. "  In  Cliicago  dbA,  R.  Co.  v.  Randolph^ 
supra,  the  court  says :    *^  When  a  traveler  ob- 
tains such  a  ticket  he  should  inform  himself 
as  to  the  usual  mode  of  travel  on  the  road, 
and,  so  far  as  the  customary  mode  of  carrying 
passengers  is  reasonable,  lie  should  conform 
to  it.     .    •    .    The  requisite  information  can 
always  be  had   from  the  accent  where  the 
-ticket  is  purchased,  and  it  is  but  reasonable 
to  require  passengers  to  obtain  the  informa- 
tion  and  to  act  upon  it. "    In  Hah  v.  Memphis 
db  C.  li.  Co,^  16  Fed.  Rep.  65,  Hammond, «/., 
says:    "It  is,  in  my  judgment,  the  duty  of 
a    passenger  to  see  to  it,  before  he  takes  a 
train,  that  his  ticket  will  carry  him  on  that 
train."    In  Clieney  v.  Boston  d  M,  R.  Co., 
11   Met.  121,  45  Am.  Dec.  190,   the  court, 
after  noticing  the  form  and  contents  of  the 
ticket,  says :    **  It  therefore  was  a  contract  to 
<;arry   in  the  usual  manner  in  wliich  pas- 
sengers arc  carried  who  have  tickets  of  that 
^ind.     It  is  said  that  the  rules  of  the  com- 
pany were  unknown  to  the  plaintiff  wlien  he 
purchased  the  tickets,  and  therefore  he  ought 
not  to  be  affected  by  them.    Tliis  might  be 
^ery  properly  insisted  upon  in  his  behalf  if 
it  were  attempted  to  charge  him  with  any 
liability  created  by  such  rules,  especially  if 
it  were  attempted  to  enforce  anv  claim  for 
•damnges  by  reason  of  them.     The  question 
as  to  the  right  of  the  plaintiff  to  be  trans- 
ported as  a  passenger  does  not  depend  upon 
nis  knowledge,  at  the  time  of  the  purchase 
of   the  ticket,  of  the  difference  of  the  price 
to  be  paid  for  a  passage  through  the  whole 
•distance  by  one  train  or  that  of  a  passage  by 
^iifferent  trains.     The  plaintiff  might  have 
inquired,  and  informed  himself  of  that.    If 
he  did  not,  he  took  the  mode  of  conveyance 
the  price  of  the  ticket  and  the  subscription 
thereon  secured  to  him  under  the  rules  and 
regulations  of   the  company."    Johnson  v. 
Cfmcord  R.  Corp.,  46  N.  H.  218,  88  Am.  Dec. 
1$)9,  is  to  the  same  effect.     The  plaintiff  testi- 
fled:    "I  had  no  notice,   knowledge,  or  in- 
formation that  the  ticket  would  not  be  taken 
till  I  attempted  to  use  it  from  Manchester  to 
Boston."    The  court  held  that  his  want  of 
knowledge  did  not  affect  his  rights,  or  the 
<;ompany's  dutv,    under  the  contract.     The 
court  says :    '*If  it  is  understood  by  the  pub- 
lic that  the  duty  is  on  the  traveler  to  inquire 
as  to  all  such  reasonable  regulations  as  it  may 
be  important  for  him  to  know,  we  think  there 
will  result  less  inconvenience  than  from  any 
holding  of  the  law  that  tends  to  relieve  the 
traveler  from  the  duty  of  inquiring  as  to  a 
part  of  such  matters  of  regulation.* 
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But,  even  assuming  that  the  duty  lay  upon 
the  company  to  inform  Mrs.  Ghuroi  that  she 
should  change  cars  at  Canton,  and  that  the 
conductor  was  in  fault  in  not  doing  this,  such 
neglect  of  duty  towards  a  passenger  might 
subject  the  company  to  damages,  but  it  could 
not  change  the  terms  or  legal  effect  of  the 
contract  of  carriage.  Her  ticket  was  either 
good  by  way  of  Mitchell  and  Woonsocket  or 
it  was  not.  If  not,  and  the  conductor  were 
in  fault  in  not  so  informing  her  before 
reaching  Canton,  she  mistook  her  remedy 
when  she  refused  to  pay  fare,  and  insisted 
that  the  conductor  should  still  further  violate 
his  duty,  and  expose  himself  to  dismissal, 
by  accepting  a  ticket  which  he  was  instructed 
not  to  accept.  Suppose  a  new  conductor  had 
taken  the  train  at  Canton ;  should  he  also,  in 
violation  of  his  instructions,  have  honored 
the  ticket,  if  satisfied  that  she  had  not  been 
notified  to  change  at  Canton?  An  afllrmative 
conclusion  would  be  exceedingly  hard  to 
justifv.  It  would  indorse  a  principle  which 
would  at  once  undermine  and  practically 
destroy  the  power  of  the  carrier  to  enforce 
regulations  which  have  constantly  been  up- 
held as  reasonable,  and  which  are  equally 
essential  to  the  carrier  and  the  public.  '  Sup- 
pose Mrs.  Church,  originally  starting  from 
Canton,  had  simply  bought  a  t.  ..et  from 
Canton  to  Artesian ;  what  would  have  been 
the  contract  of  the  company?  Clearlj^,  to 
carry  her  over  its  customary  and  established 
route  from  the  former  to  the  latter  point. 
This,  by  a  rule  or  regulation  of  the  company 
proved  upon  the  trial,  was  by  way  of  Egan. 
This  route  gave  to  the  traveler  a  continuous 
passage.  The  route  by  way  of  Mitchell  and 
Woonsocket  was  longer,  involved  an  extra 
change,  and  required  nearly  twenty -four 
hours'  more  time.  It  was  a  reasonable  reg- 
ulation of  the  company.  Could  she,  with 
such  a  ticket,  under  the  contract  which  It 
imported,  rightfully  insist  upon  being  trans- 
ported by  way  of  Mitchell  and  Woonsocket, 
because  she  was  not  informed  that  her  ticket 
was  not  good  on  these  lines?  If  so,  she 
woiild,  for  the  same  reason,  on  a  ticket  from 
Canton  to  Egan,  be  entitled  to  go  by  wav  of 
Mitchell,  Woonsocket,  and  Artesian,  back  to 
Egan.  We  discover  nothing  in  the  evidence 
which  could  be  claimed  as  giving  her  any 
different  rights  on  account  of  her  ticket  bein^ 
from  a  point  further  east,  except  that  she  told 
the  uniformed  employ^  at  the  Milwaukee 
depot  that  she  wanted  to  go  by  way  of  Prairie 
du  Chi  en  and  Mitchell,  and  he  directed  her 
to  the  proper  train,  without  informing  her 
that  she  would  be  required  to  change  at  Can- 
ton for  Artesian,  or  that  her  ticket  was  not 
good  between  Canton  and  Artesian  by  way  of 
Mitchell.  We  do  not,  however,  regard  this 
as  important.  The  particular  duty  of  this 
employ^  was  doubtless  to  assist  passenirers  to 
take  the  right  train,  and  this  he  dicT  as  to 
Mrs.  Church.  He  did  not  give  her  an^  mis- 
information. He  simply  did  not  advise  her 
as  to  changes  to  be  made  at  a  junction  500 
miles  distant.  We  do  not  think  his  failure 
to  do  so,  under  the  circumstances,  affected  the 
rights  of  either  the  defendant  company  or 
Mrs.  Church.  There  was  no  evidence  tending 
to  show  any  usage  of  the  company  Inoon- 
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sistent  with  the  regulations  proved ;  nothing  l  Egan.    We  think  the  instructions  of  the  court- 


to  show  that  passengers  were  ever  carried  by 
way  of  Mitchell  and  Woonsocket  on  tickets 
from  Canton  to  Artesian ;  nothing  to  justify 
Mrs.  Church  in  believing  she  was  entitled  to 
go  that  way,  except  tliat  her  husband  wrote 
her  she  could.  It  is  in  evidence  that  when 
she  went  east,  a  few  months  before,  she  did 
not  go  from  Artesian  to  Canton  by  way  of 
Woonsocket  and  Mitchell,   but  by  way  of 


making  the  right  of  Mrs.  Clmrch,  by  virtae- 
of  her  ticket,  to  transportation  by  way  of 
Mitchell  and  Woonsocket  to  depend  upoD  her 
knowledge  of  tlie  rule  of  the  company,  was- 
erroneous ;  and  for  that  reason,  without  ex- 
amining other  alleged  errors,  its  judgment  i^ 
rewrsedt  and  the  case  is  remanded  for  a  new 
trial. 
All  the  Judges  concur. 


OREGON  SUPREME  COURT. 


Wiley  B.  ALLEN,  Rcspt, 

V, 

John  M.  LEAVENS,  Appt. 
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1.   The  promise  to  accept  mn  order  of 

another  person  made  to  procure  him  orodit  with 
a  third  person,  Is  within  tbe  statute  of  frauds. 
2*   Iiiability  on  a  written  promise  to  ao 


cept  and  pay  an  order  of  another  f6r  » 
certain  sum  is  not  created  by  tbe  hitter's  Indorse- 
ment on  such  writinflr*  without  drawing  may 
order. 

aul7  8Q,18MJ 

APPEAL  b^  defendant  from  a  Judgment  or 
the  Circuit  Court  for  Multnomah  Count j- 
in  favor  of  plaintiff  in  an  action  brought  to  re- 
cover  upon  an  alleged  undertaking  by  defend- 


NOTB.—Validitu  of  parol  pivmlse  to  accept  an  order 
or  bill  of  exchange, 

a.  Orders  and  MUa  drawn. 

b.  Orders  and  bills  not  drawn, 

a.  Orders  and  MUs  dravm. 

The  authorities  may  be  summarized  by  sajiDir 
that  ffeQerally  verbal  promises  to  accept  orders  or 
bUIs  of  exchange  already  drawn  ar«  not  valid  (ex- 
cept in  Illinois)  where  credit  is  not  griven  on  the 
strength  of  such  promise,  or  if  made  without  con- 
sideration, but  if  credit  is  extended  on  the  faith  of 
such  promise,  or  loss  is  oooasioned  thereby,  the 
promisor  will  be  bound. 

A  perol  promise  to  accept  an  order  or  a  bill  of 
exoiiiing'e,  which  promise  is  made  after  the  order 
is  dra  w  n,  is  not  valid  or  binding  where  credit  is  not 
given  on  the  faith  of  such  promise.  Strohecker  v. 
Cohon,  1  Speers,  L.  849. 

Or  where  such  promise  was  made  without  con- 
sideration and  the  drawee  did  not  pay  the  drawer 
when  presented.    Manley  v.  Geagan,  106  Mass.  445. 

But  if  taken  on  faith  of  such  promise,  and  money 
is  advanced  thereon,  the  promisor  is  liable.  Glx- 
change  Bank  v.  Hubbard,  82  Fed.  Bep.  112. 

And  a  verbal  promise  to  accept  a  bill  is  binding 
in  Illinois.  Sowdder  v.  Union  Nat.  Bank  of  Chi- 
cago, 9in.  R.  406, 23  L.  ed.  24A.I 

A.nd  in  the  same  state  where  a  party  was  at- 
tempted to  be  held  on  a  verbal  contract  to  accept 
and  pay  a  draft  he  was  held  liable  whether  the  bill 
was  taken  upon  the  faith  of  the  promise  or  not. 
Jones  V.  Council  Bluffs  Branch  of  State  Bank,  84 
III.  313.    See  also  Hall  v.  GordelL,  infra, 

8o  the  promisor  is  liable  where  loss  ensues  to  the 
holder  by  reHSon  of  trusting  in  the  parol  promise 
to  accept.  Grant  v.  Shaw,  16  Mass.  841,  8  Am.  Deo. 
142. 

But  in  Cbapline  v.  Atkinson,  45  Ark.  67,  56  Am. 
Rep.  531,  where  there  was  a  parol  promise  to  pay 
the  debt  of  another,  it  was  said  that  an  agreement 
to  accept  stands  on  tbe  same  footing  as  an  agree- 
ment to  pay  and  must  be  in  writing  if  a  promise  to 
pay  should  have  been.  In  this  case  there  was  for^ 
bearanoe  and  loss  on  the  part  of  the  holder. 

In  Welnhauer  v.  Morrison,  40  Hun,  4fl6,  where  the 
defendant  said:  *'i;accept  tbe  order;  I  will  pay  you 
tn  short  time,"~it  was  said  that  the  oral  promise  to 
pay  was  no  more  effectual  than  was  the  promise  to 
■ocept,  and  there  waalno  oonsideration  to  support 
raoh  promise. 

2fl  L.  R  A.. 


Under  Pennsylvania  Act  1881,  providing  that  no^ 
person  shall  be  charged  as  acceptor  of  a  bill,  draft* 
or  order  for  over  fSO  unices  his  acoeptance  fa  io 
writing,  a  verbal  promise  that  a  check  would  be- 
bonored  after  a  certain  time  is  not  binding.  Na- 
tional State  Dank  of  Camden  v.  Lindeman,  161  Pa. 
109;  McGinn  v.  Dollar  Sav.  Bank,  181  Pa.  882. 

And  the  same  was  held  in  regard  to  a  post-dated 
check,  under  a  similar  Missouri  statute,  where  the- 
plaintiff  did  not  come  within  tbe  exceptions  of  th»> 
statute.  Nichols  v.  Commercial  Bank  of  Burling^ 
ton  Junction,  55  Mo.  App.  61. 

Where  a  president  of  a  bank  looked  at  a  check 
and  said  *'that  it  would  be  paid  on  presentation  br 
some  person  known  to  the  bank,"  the  bank  was  not 
liable.  Rifiley  v.  Pheniz  Bank,  88  N.  Y.  818;  38  Anu 
Rep.  421. 

See  further,  as  to  verbal  promises.  Bank  of  Mich* 
igan  V.  BIy  and  Ontario  Back  v.  Worthington,. 
infra, 

b.  Orders  and  bitts  not  drawn, 

A  parol  promise  to  accept  an  order  or  bill  not 
drawn  is  not  valid  or  binding  where  there  is  no* 
consideration,  or  privity,  or  discharge  of  drawer^ 
or  presentation  for  acceptance,  but  such  promise- 
would  generally  be  valid  if  the  bill  or  order  is  ne- 
gotiated for  value  on  the  strength  of  such  promise*, 
and  where  statutes  contain  an  exception  clause,  al* 
lowing  damages  on  breach  of  promise  to  accept  in 
eertain  cases,  providing  also  that  the  provisions  re- 
quiring such  promises  to  be  in  writing  shall  not. 
apply,  the  plaintiff  must  dearly  bring  hiroseir 
within  such  exception  clause  before  he  can  re- 
cover. 

Where  there  is  no  consideration  for  a  verbal 
promise  to  accept  an  order  or  draft nof  yet  drawn* 
and  the  party  promising  was  not  indebted  to  tbe 
drawer,  there  is  no  liability.    Eillough  v.  Payne,  St 
Ark.  174;  Pike  v.  Irwin.  1  Saodf.  14. 

So  where  the  defendant  told  plaintiff  that  if  be- 
owed  0.  SlOO  he  would  accept  an  order  If  obtained. 
It  was  held  that  tbe  past  consideration  was  not  eut» 
ficlent  to  support  a  promise  to  accept  even  where 
he  was  Indebted  to  the  drawer.  Fairohild  v.  Felt* 
man,  32  Hun,  898. 

So  there  is  no  liabUIty  on  a  verbal  promise  to  ao»- 
oept  where  there  is  no  privity  between  the  prom*^ 
isor  and  tbe  party  faking  the  order.  Johnson  y.. 
Collings,  1  Bast,  105;  Ontario  Bank  v.  Worthingtoii*, 
U  Wend.  M8. 
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mat  to  be  responsible  for  tbe  payment  of  tbe 
price  of  certain  goods  furnished  by  plainlill  to 
<»De  in  defendants  employ.    Beversed, 

The  facts  are  stated  in  the  opinion. 

Mr.  W.  W.  Pai^  for  appellant. 

Mr.  W.  Ii.  Nuttinif  for  respondent. 


J.t  delivered  tLj  opinion  of  the 
court: 

This  is  ao  action  to  recover  money.  Upon 
« trial  thereof  without  a  Jury  the  court  found 
the  facts  and  conclusions  of  law  thereon  as 
follows :  «  (1)  That  on  the  28th  day  of  No- 
irember,  1892,  the  said  James  Cusick  was  in 
the  employ  of  the  defendant  and  his  partners, 
and  tliat  there  was  at  that  time  wages  due 
him  from  the  defendant  and  his  partners  for 
work  and  labor.  (2)  It  was  at  that  time 
verbally  mutually  agreed  by  and  between  the 
plain  till  and  the  said  James  Cusick  and  the 
defendant  that  in  consideration  of  the  plain- 
tiff selling  to  the  said  Cusick  certain  goods 
for  the  sum  of  $20,  and  extending  to  him 
credit  for  the  same,  the  defendant  would  pay 


the  plaintiff  on  the  12th  day  of  December, 
1892,  the  said  sum  of  $20  for  said  goods,  out 
of  the  wages  then  due  or  to  become  due  said 
Cusick  for  said  work,  and  that  it  should  be 
deducted  from  his  wages.  (8)  That  in  con- 
sideration of  said  mutual  understanding  and 
agreement,  the  plaintiff,  on  or  about  the  2dth 
day  of  November,  1802,  sold  and  delivered 
to  said  James  Cusick  certain  goods,  wares, 
and  merchandise  of  the  agreed  value  of  $20, 
and  extended  credit  to  him  for  the  same  ac- 
cording to  the  terms  of  said  agreement.  (4) 
That  as  evidence  of  said  agreement  on  the 
part  of  the  defendant  to  pay  the  plaintiff  said 
sum  of  $20  in  accordance  with  said  verbal 
agreement  mentioned  in  finding  No.  2,  the 
defendant,  on  the  2dth  day  of  November, 
1802,  made  and  delivered  to  the  plaintiff  a 
written  memorandum  in  words  and  figures 
following:  Tortland,  Or..  Nov.  28,  1892. 
To  Wiley  B.  Allen :  I  will  accept  and  pay 
James  Cusick's  order  for  (20)  twenty  dollars 
on  the  12th  day  of  December,  1893.  [Signed] 
J.  M.  Leavens. '  (5)  That  after  said  memo- 
randum had  been  made  and  delivered  by  the 


So  where  tbe  party  taking  tbe  order  does  not  dii- 
•cbarge  the  drawer,  a  parol  promise  to  aocept  la  not 
tending.  Plummer  v.  Lyman,  49  Md.  229;  Preston 
T.  YouDg,  46  MIcb.  108, 41  Am.  Bep.  14S;  Benson  v. 
Walker,  5  Harr.  (Delj  US. 

And  In  Loonle  v.  Hofran,  9  N.  Y.  48S,  SI  Am.  Dec 
483,  it  fras  held  that  a  verbal  promise  by  a  vendor 
•of  a  lot  to  pay  for  materials,  to  be  used  in  a  build- 
ing thereon  and  to  accept  a  bill  to  be  drawn  on  htm 
by  ihc  purchaser  was  not  valid.  Id  this  case,  as  in 
Allbn  v.  LdvBNS,  it  does  nut  appear  that  such  or- 
ders ever  were  presented  for  acceptance. 

Under  California  Act  18G0,  section  8,  relating  to 
t»ills  of  exchange  providing  that  an  unconditional 
promise  to  accept  is  an  acceptance,  it  was  held  that 
a  promise  to  pay  was  a  promise  to  aooept,  and  a 
forwarding  merchant  was  not  liable  for  a  breach 
of  a  verbal  contract  to  accept  or  pay  an  order  in 
favor  of  a  teamster  employed  by  tbe  consignee  to 
transport  the  goodai  Wakefield  v.  Greenhood,  29 
Oal.6S7. 

So  under  N.  T.  Bev.  8tat^  title  '^Promissory 
notes  and  bills  of  exchange,**  sections  0  and  8, 
providing  that  acceptances  shall  be  in  writing  and 
that  an  unconditional  promise  in  writing  to  ao- 
•oept  a  bin  before  drawn  is  an  actual  acceptance 
4n  favor  of  persons  receiving  the  bill  for  value  on 
faith  thereof,  a  verbal  promise  that  If  plainttiZS 
wonld  furnish  coal  to  A,  the  promisor  would  ao- 
•cept  bills  to  be  drawn  in  favor  of  plaintiff,  is  void. 
Blakiston  v.  Dudley,  5  Duer.  STSL 

It  was  said  in  Bank  of  Michigan  v.  Biy,  17  Wend. 
-SOB,  and  Ontario  Bank  v.  Worthington,  tfuprtu  that 
prior  to  1 N.  Y.  Bev.  Stat.,  768,  a  parol  promise  to  ac- 
cept a  drawn  bill  was  valid,  and  in  Bank  of  Michi- 
gan V.  Ely,  supra,  it  was  said  that  a  parol  promise 
to  accept  a  future  bill  was  not  binding  unless  the 
tiiil  was  taken  on  the  strength  of  such  promise. 

Under  Ifo.  Rev.  Stat.  1879,  section  687,  providing 
that  preceding  sections  (requiring  acceptance  to 
be  in  writing)  shall  not  impair  the  right  of  a  per- 
eon  to  whom  a  promise  to  accept  a  bill  may  have 
been  made  and  who  on  the  faith  of  such  promise 
shall  have  drawn  or  negotiated  a  bil£,  to  recover 
images  on  his  refusal  to  aooept  such  bill,  a  ver- 
bal promise  to  aooept  Is  binding,  and  **lf  the  pUUn- 
tiff  bad  either  drawn  or  negotiated  the  bills  in 
•question  on  the  faith  of  a  promise  of  the  drawees 
to  aooept  them,**  and  had  therefore  suffered  loss,  he 
«ould  have  rooovered,  but  as  the  plaintiff  was  not 
within  the  exoeptlon  there  oould  be  no  recovery. 

^L.R  A. 


Flato  V.  Mulball.  72  Mo.  522,  affirming  4  Mo.  App. 
476. 

And  in  Brinkman  v.  Hunter,  78  Mo.  17S.  89  Am. 
Bep.  482,  it  was  said  that  section  687  of  the  Missouri 
statutes,  suprcL,  saves  the  right  of  action  to  such 
persons  only  as  shall  have  drawn  or  negotiated 
the  bill  on  the  faith  of  such  promise. 

And  in  Lee  v.  Porter,  18  Mo.  App.  877,  it  was 
held  that  an  action  cannot  be  maintained  on  a 
parol  promise  to  accept  an  order  to  be  obtained* 
although  the  plaintiff  surrendered  a  note  to  the 
drawer  for  the  order,  as  Mo.  Rev.  Stat,  sections 
688, 636,  require  such  promise  to  be  in  writing. 

And  a  parol  promise  to  accept  a  future  bill  of 
exchange  in  consideration  of  money  to  be  ad- 
vanced thereon  by  the  promisee  Is  not  binding  in 
Missouri.  Bulo  First  Nat  Bank  v.  Gordon.  45  Mo. 
App.  288. 

Cinder  Kan.  Gen.  Stat  (1868)  118,  section  12,  pro- 
viding that  the  preceding  sections  (requiring  an 
aoceptanoe  to  be  in  writing)  shall  not  be  oonstrued 
to  impair  tbe  right  of  any  person,  to  whom  a 
promise  to  aooept  a  bill  has  been  made  and  whe 
on  the  face  thereof  shall  have  drawn  or  negotiated 
a  bill,  to  recover  damages,  a  recovery  may  be  had 
for  breach  of  a  verbal  promise  to  accept  Light  v. 
Powers,  18  Kan.  96. 

In  a  suit  against  an  acceptor  the  declaration 
need  not  allege  that  a  promise  to  aooept  was  in 
writing  and  unconditional  although  this  may 
have  to  be  proved,  as  since  the  decision  of  Ken- 
nedy V.  Geddes,  8  Ala.  661.  the  Co6e  of  1876,  seo- 
tions  2101,  2103,  invalidate  verbal  promises  to  ac- 
cept nozexlsting  bills,  except  in  favor  of  a  party 
who  on  the  faith  of  such  promise  has  negotiated 
such  bill  and  whose  righu  are  saved  by  section 
2104.  Whllden  v.  Merchants  Sf  Planters  Nat 
Bank,  64  Ala.  1, 88  Am.  Bep.  L 

Under  Mich.  0.  Laws,  p.  408,  providing  that  ao- 
oeptance  must  be  in  writing,  a  verbal  agreement 
by  a  tax  collector  that  if  an  order  was  given  on 
him  by  B.  it  would  be  the  same  as  money,  for 
taxes,  is  void,  besides  a  personal  claim  against  the 
tax  collector  Is  not  a  legal  tender  for  taxes.  Bl* 
Uott  V.  Miller,  8  Mich.  182. 

In  Mercantile  Bank  v.  Ck>x.  88  Me.  600,  and  in  Ed- 
son  V.  Fuller,  22  N.  H.  188,  it  was  said  that  a  parol 
promise  to  accept  a  nonexisting  bill  of  exchange 
will  not  be  valid. 

But  in  (}rowel1  v.  Van  Bibber,  18  La.  Ann.  687, 
and  Nelson  v.  First  Nat  Bank  df  Chioago.  48  IlL 


Obbgoit  Sxtfbemb  Coubt 
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defendant  to  the  plaintiff,  the  said  James 
Ousick  indorsed  his  name  on  the  same,  and 
on  the  12th  day  of  December  the  plaintiff 
presented  said  memorandum  to  the  defendant 
lor  the  payment  of  said  $20  in  accordance 
with  said  verbal  agreement  and  said  memo- 
randum ;  but  the  defendant  refused  to  pay  the 
same.  (6)  That  said  |20  is  now  due  and 
owing  from  the  defendant  to  plaintiff,  to- 
gether with  interest  thereon  from  the  12th  day 
of  December,  1892,  at  eight  per  cent  per  an- 
num." 

From  the  foregoing  flndines  of  fact,  the 
court  found  the  following  conclusions  of  law : 
**  (1)  Tbat  there  is  now  due  and  owing  from 
the  defendant  to  the  plaintiff,  the  said  sum 
of  $20,  and  interest  thereon  at  eight  per  cent 
per  annum,  from  December  12,.  1892.  (2) 
That  plaintiff  is  entitled  to  a  Judgment  lor 
said  sum,  and  interest  and  costs  and  disburse- 
ments. " 

A  Judgment  for  plaintiff  having  been  given 
in  accordance  with  such  findings,  the  defend- 
ant appeals. 

There  being  no  bill  of  exceptions,  the  only 
question  presented  is  whether  the  findings 
support  the  judgment.  The  defendant  con- 
tends that  the  cause  of  action  is  founded  upon 
a  bill  of  exchange  alleged  to  have  been  drawn 


on  him  by  James  Cusick  in  plaintiff's  faTor 
for  $20,  while  the  plaintiff  contends  that  it 
is  founded  upon  a  promise  by  defendant  to 
pay  Cusick 's  indebtedness  to  plaintiff,  he  be- 
ing Cusick 's  debtor  in  an  amount  equal   ta 
such  indebtedness  when  he  made  the  promiae ; 
and  that,  the  defendant's  undertaking  being 
original,  a  memorandum  of  the  transactioD 
was  unnecessary.    Section  785,  Hill's  Code, 
provide  that  an  agreement  to  answer  for  the 
debt  of  another  is  void,  unless  the  same,  or 
some  note  or  memorandum  thereof,  express- 
ing the  consideration,   be  in  writing,  and 
subscribed  by  the  partv  tc  be  charg^.     If 
the  defendant  was  indebted  to  Cusick  and  he 
to  the  plaintiff,  and  all  mutually  agreed  that 
Cusick 's  debt  should  be  canceled,  and  defend- 
ant should  pay  the  debt  which  he  owed  to 
Cusick  to  the  plaintiff,  such  amement  is 
not  within  the  statute,  and  is  valid  and  bind- 
ing without  any  written  memorandum  there- 
of.   In  such  case  the  defendant's  agreement 
is  not  collateral,  but  an  original  one  to  pay 
his  own  debt  to  a  substituted  oreditor ;  and 
the  fact  that  by  the  transaction  the  debt  of 
another  is  paid  makes  no  difference.    Brandt. 
Suretyship,  ^  66 ;  8  Parsons,  Cont.  26.     The 
plaintiff  in  such  case  would  discharse  Cu- 
sick's  previous  liability,  and  look  to  uie  de- 


86, 96  Am.  Deo.  610,  It  was  held  that  a  verbal  prom- 
ise to  accept  a  bill  of  exchange  which  Is  taken 
upon  the  faith  of  such  promise  is  valid  and  bind- 
iug. 

And  a  verbal  contract  made  In  Missouri  to  ac- 
cept and  pay  in  Illinois  drafts  for  stocks  oonslgned 
to  the  promisor  Is  governed  by  the  decisions  of  the 
latter  state,  and  Is  valid  and  binding.  HalJ  v.  Cor^ 
dell,  142  U.  S.  116,  85  L.  ed.  956. 

See  also  Scudder  v.  Union  Nat.  Bank  of  Chioaffo. 
91  U.  8.  406. 23  L.  ed.  245. 

And  a  verbal  promise  to  accept  was  held  to  be 
valid  in  Townsley  v.  Sum  rail,  27  U.  8. 2  Pet.  170, 7 
L.  ed.  886,  whether  the  bill  was  in  existence  or  af- 
terwards drawn. 

And  in  Williams  v.  Winans,  14  N.  J.  L.  389,  and 
Pierson  v,  Dunlop,  2  Ck>wp.  571,  it  was  said  that  a 
verbal  promise  to  accept  a  bill  of  excfaange  would 
be  valid  if  the  bill  was  taken  on  the  faith  of  such 
promise  and  the  party  taking  the  same  parts  with 
value. 

And  in  Exchange  Bank  of  St.  'Louis  v.  Rice,  96 
Mass.  2b8,  it  was  said  that  the  later  decisions  in 
England  have  established  the  rule  that  an  oral 
promise  to  accept  a  bill  of  exchange  made  either 
to  the  drawer  or  to  the  payee  is  an  acceptance 
upon  which  an  Indorsee  who  has  taken  the  hill  be- 
fore such  promise  and  of  course  not  upon  the 
faith  of  it.  may  maintain  an  action. 

Where  the  promise  to  accept  was  verbal,  and 
the  amount  and  time  when  to  be  drawn  and  when 
payable  were  uncertain,  a  collateral  promiae  to 
accept  a  bill  not  yet  drawn  is  not  binding,  although 
ft  was  said  that  a  verbal  promise  to  accept  a  bill 
after  it  is  drawn  may  amount  to  an  acceptance. 
Kennedy  v.  Gteddes,  8  Port  (Ala.)  268, 88  Am.  Dec. 


But  a  verbal  promise  to  accept  a  bill  to  be 
drawn  for  goods  to  be  sold  to  a  third  person  is 
binding,  although  the  amount  of  the  bill  or  time 
when  payable  was  unknown  at  the  time  of  mak- 
ing such  promise,  where  the  sale  was  made  on  the 
faith  of  the  promise  to  accept.  Kennedy  v.  Ged- 
des,  8  Ala.  6(0, 87  Am.  Deo.  714. 

In  Bank  of  Ireland  v.  Archer,  11  If  ees.  &  W.  888, 
II  was  held  that  a  parol  promise  to  accept  a  foreign 
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bill  not  yet  drawn  does  not  amount  to  an  accept- 
ance, even  where  such  promise  was  communicated 
to  the  indorsees,  and  the  bill  was  taken  by  them  on 
the  faith  of  such  promise. 

Where  the  verbal  promise  to  accept  orders  is  ii> 
elTect  a  promise  to  disburse  funds  held  for  the 
drawer  or  is  a  promise  in  elTect  to  diachanre  the 
debt  of  the  promisor,  it  is  not  required  to  be  in 
writing.  Sturges  v.  Fourth  Nat  Bank  of  Chicaffo» 
75  TU.  696. 

So  when  the  acceptance  in  such  a  case  Is  condi- 
tional on  having  funds  of  drawer  on  hand. 
Hughes  V.  Flsber,  10  Colo.  883;  Dull  v.  Rricker,  7S 
Pa.  265;  Oomstock  v.  Norton,  30  Micb.  277. 

And  in  Watson  v.  Oray,  4  Keyea.  896,  it  was  said 
that  tbe  defendant  would  not  be  liable  upon  hi» 
verbal  promise  to  accept  and  pay  an  order  for  an- 
other's debt  but  if  it  was  a  promise  to  pay  his  own 
debt  it  would  be  valid.  In  this  case  the  order  was 
not  given,  but  the  court  said  that  the  defeodant 
could  waive  the  order. 

In  an  action  on  a  verbal  guarantee  where  the 
plea  by  the  defendiuit  was  tbat  before  any  brea^ 
the  plaintiff  had  agreed  that  the  goods  should  be 
paid  for  by  a  Joint  bill  of  four  months  to  be  ac- 
cepted by  the  defendant  which  contract  wae 
pleaded  as  a  discharge,  the  court  gave  plalntiir 
leave  to  amend  and  set  up  such  contract  and  the 
breach  thereof.  Taylor  v.  Hilary,  1  Orompw  M.  dt 
E.  741. 1  Gale,  22, 8  DowL  P,  C  461. 

A  consignee  accepting  a  consignment  wtth  the 
knowledge  tbat  a  draft  had  been  made  for  gooda 
consigned  impliedly  promises  to  accept  and  pa^ 
the  draft  First  Nat  Bank  of  StarkviDe,  MISB.,  v. 
Meyer,  43  La.  Ann.  1. 

A  parol  promise  by  the  owners  agent  to  save 
for  plaintiff  an  order  given  to  a  seaman  for  hia 
share,  made  prior  to  the  voyage,  provided  the  sea- 
man consented  on  the  return,  is  not  blndbtc* 
where  such  seaman  refuses  to  consent  Park- 
hurst  V.  Dickerron.  21  Pick.  807. 

cases  in  regard  to  parol  acceptances,  as  dlstlo- 
guisbed  from  promises  to  accept  and  those  as  te 
parol  promises  to  paj.  are  not  Included  In 
noto»  I.  T. 
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Brock  t.  Dwxlldio  Hou«b  Ihb.  Co. 
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fendant  for  payment,  who,  bjr  Tirtue  of  the 
fact  of  his  debt  to  Cosick,  and  of  the  mutual 
afreenient  and  promise  to  pay  the  same  to  the 
pTai  D tiff ,  wou  1  a  become  1  iable  therefor.  But 
could  this  rule  have  any  application  to  a 
credit  extended  by  plaintiff  to  Gusick  subse- 
quent to  defendant's  promise?  It  may  be 
conceded  that  if  the  plaintiff,  upon  the  faith 
of  defendant's  promise,  delivered  goods  to 
Cuaick,  but  charged  the  same  and  extended 
the  credit  to  the  defendant,  it  was  a  sale  to 
the  latter  upon  his  request,  and  hence  not 
within  the  statute ;  but,  if  the  credit  were 
given  to  Cusick  upon  the  defendant's  prom- 
mise,  the  latter's  undertaking  would  be  col- 
lateral, and  to  render  it  valid  there  should  be 
a  note  or  memorandum  thereof  expressing  the 
coEsi deration.  Diaxm  ▼.  Frau^t  1  B.  D. 
8mith,82:.Br^v.  Eoarujd.  193.  If  Gusick, 
was  at  all  liable  to  the  plaintiff,  the  defend- 
ant's agreement^  though  it  may  have  induced 
the  plaintiff  to  furnish  the  goods,  was  col- 
lateral, and  within  the  statute.  1  Gbitty, 
Cont.  11th  Am.  ed.  750.  The  court  found  that 
the  plaintiff  furnished  goods,  wares,  and  mer- 
chandise to  Gusick,  and  extended  credit  to 
him,  accordinir  to  the  terms  of  defendant's 
agreement.  The  credit  having  been  given  to 
Cusick  subsequent  to  defendant's  agreement, 
Cusick,  by  the  flndinf^  of  the  court,  would 
be  liable  to  the  plaintiff,  and  the  defendant's 
undertaking  one  of  guaranty,  collateral  to 
the  liability  of  Cusica.  If  the  cause  of  ac- 
tion be  as  contended  for  by  the  plaintiff,  the 
findings  do  not  bring  it  within  the  rule  ap- 
plicable to  the  case  suggested  where  an  an- 
tecedent debt  has  been  discharged  in  con- 
sideration of  a  mutual  agreement  of  all  the 
parties,  and  a  promise  on  the  part  of  a  third 
person,  wbo  is  indebted  to  the  person  pri- 
marily liable  for  the  original  debt,  to  pay 
the  same;  nor  can  it  apply  to  a  credit  ex- 


tended to  Cusick  subsequent  to  defendant's 

J  promise,  because,  in  that  event,  it  appeara 
rom  the  findings  that  Gusick  was  still  liable 
to  the  plaintiff.  If  the  cause  of  action  be  as 
contended  for  by  the  defendant, — that  the 
plaintiff,  in  consideration  of  defendant's 
agreement  to  accept  Gusick 's  order,   sold 

foods  and  extended  credit  to  the  latter, — ^the 
efendant  would  not  become  liable  until 
Gusick  had  drawn  on  him  for  the  amount, 
assuming,  without  deciding,  that  the  defend- 
ant would  be  liable  notwithstanding  the 
statute,  which  provides  that  "no  person 
within  this  state  shall  be  charged  as  an  ac- 
ceptor of  a  bill  of  exchange  unless  his  ac* 
ceptance  shall  be  in  writing,  signed  by  him- 
self or  his  lawful  agent.*  9  Hill's  Code, 
%  8194.  The  court  has  found  that  Gusick  had 
not  draw  the  order  on  the -defendant,  but 
merely  indorsed  his  name  on  the  agreement 
to  accept  such  order  when  drawn.  "  A  bill 
of  exchange,"  says  Mr.  Daniel  in  his  work 
on  Negotiable  Instruments  (sec.  27),  ''is  an 
open  letter,  addressed  by  one  person  to  a 
second,  directing  him,  in  effect,  to  pay  ab- 
solutely and  at  all  events  a  certain  sum  of 
money  therein  named  to  a  third  person,  or  to 
any  other  to  whom  that  third  person  may 
order  it  to  be  paid  ;"  and  Gusick 's  name  in- 
dorsed on  the  defendant's  agreement  cannot, 
under  the  most  liberal  construction,  be 
deemed  to  come  within  the  definition  above 

fiven.  From  an  examination  of  the  court's 
ndings  it  would  appear  that  the  sale  of  tJie 
J^oods  nad  been  made  upon  the  faith  of  de- 
endant's  written  promise  to  accept  an  order 
to  be  drawn  bv  Gusick  for  the  amount  there- 
of, and,  no  oraer  having  been  drawn  by  him, 
the  defendant  has  incumd  no  liability  to  the 
plaintiff. 

For  these  reasons  ih$  judgment  u  ntemd^ 
and  a  new  trial  ordered. 


HIGHIOAN  SUPREME  COURT. 


David  BROCK 

V, 

DWELUNQ  HOUSE  INS.   CO.,  Fljf.  in 

Err. 
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!•  Aftor  the  inaurer  has  united  In  the 
appointment  of  appraisers  it  cannot  claim 
tHat  the  appointment  was  premature  because  no 
effort  bad  been  made  by  the  parties  for  an  adp 
JustmenU 

8.  The  relVisal  cf  an  appraiser  ap- 
pointed hjr  the  insurer  to  afr^ee  on  an 

ampire  which  virtually  amounts  to  a  refusal  to 
proceed  with  the  appraisement,  prevents  the  in- 
surer from  obleotlnflr  that  action  was  brought  b^ 
tore  the  appraisement  was  oonoluded. 


8«   The  snggostlon  that  an  nnplre  bo 
seleeted  firon  the  loealltjr  of  the  Uro 

made  by  the  appraiser  appointed  by  the  insured 
to  the  appraiser  appointed  by  the  insurer  is  not 
unreasonable,  and  the  insistence  of  the  latter 
that  the  ampJre  be  taken  from  another  localfty.. 
which  would  cause  delay  and  expense  iu  investi* 
sating  his  fltnesB,  justifies  the  Insured  in  regard- 
ing the  appraisement  as  abandoned. 

(Deoember  7, 18B4.> 

ERROR  to   the  Circuit  Court   for   Bay- 
County,  to  review  a  judgment  in  favor 
of  plaintiff  in  an  action  brought  to  recover 
the  amount  alleged  to  be  due  on  a  policjF* 
of  fire  insurance.     AMrmed. 
The  facts  are  stated  in  the  opinion. 


Kom.— Hie  above  ease  makes  an  important  au- 
thority as  to  tlie  ehoioe  of  an  umpire  for  appraisal 
ef  an  insurance  \om, 

Vor  some  authorities  on  the  general  subject  of 
arbltnitloii  or  appraisal  in  such  cases,  see  Bangor 
fiav.  Bank  v.  Niagara  F.  Ins.  Go.  (Me.)  80  L.  B.  A. 
IGO;  Hutchinson  v.  Liverpool  &  K  &  O.  Ins.  Go. 


(Mass.)  10  L.  B.  A.  668,  and  note;  Wainer  y.  Milford 
If ut  F.  Ins.  Ck>.  (Mass.)  11  lb  B.  A.  606,  and  fiOU, 

As  to  the  necessity  of  arbttratlon  as  a  condition 
precedent,  see  natt  to  Kinney  v.  Baltimore  9t  O. 
Bmploy6*S  AsK>.  (W.  Ya.)  U  L.  B.  A.  14S.  See  a1s» 
fiadenf eld  v.  MaMaohosstti  Hut  Aod.  Asso.  (liMa> 
UL.B.A.mL 


See  also  28  L.  R.  A.  405 ;  32  L.  R.  A.  172. 
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'    M&wn.  Shepard  A  I^ons  for  appellant. 
JfeMTA.  Pratt*  Van  Kleeek  A  GUbert 

for  api>ellee. 

MoGrath*  OK,  J.,  delivered  the  opinion 
•of  the  court: 

The  policy  upon  which  suit  is  brought 
•contains  the  followinff  provisions:  *'Tni8 
<x)mpanj  shall  not  be  liable  beyond  the  cash 
value  of  the  property  at  the  time  any  loss  or 
•damage  occurs,  and  the  loss  or  damage  shall 
be  ascertained  or  estimated  according  to  such 
actual  cash  value,  with  proper  deduction  for 
depreciation,  however  caused,  and  shall  in 
.no  event  exceed  what  it  would  then  cost  the 
insured  to  repair  or  replace  the  same  with 
material  of  like  kind  and  quality.  Said  as- 
certainment or  estimate  shall  be  made  hj  the 
insured  and  this  company,  or,  if  they  differ, 
then  bv  appraisers,  as  hereinafter  provided ; 
iind,  the  amount  of  loss  or  damage  having 
been  thus  determined,  the  sum  for  which  this 
•company  is  liable  pursuant  to  this  policy 
-shall  be  payable  sixty  days  after  due  no- 
i;ice,  ascertainment,  estimate,  and  satisfac- 
tory proof  of  the  loss  have  beeu  received  by 
this  company  in  accordance  with  the  terms 
•of  this  policy.  It  shall  be  optional,  how- 
ever, with  th*is  company  to  take  all  or  any 
part  of  the  articles  at  such  ascertained  or  ap- 
praised value,  and  also  to  repair,  rebuild, 
or  replace  the  property  lost  or  damaged  with 
other  of  like  kind  and  quality  within  a  rea- 
sonable time,  on  giving  notice,  within  thirty 
days  after  the  receipt  of  the  proof  herein  re- 
quired, of  its  intention  so  to  do;  but  there 
can  be  no  abandonment  to  this  company  of 
the  property  described.  ...  In  the  event 
of  disagreement  as  to  the  amount  of  loss,  the 
same  shall,  as  above  provided,  be  ascertained 
by  two  competent  and  disinterested  apprais- 
ers, the  insured  and  this  company  each  se- 
lecting one,  and  the  two  so  chosen  shall 
^rst  select  a  competent  and  disinterested  um- 
pire. The  appraisers  together  shall  then  es- 
timate and  appraise  the  loss,  stating  sepa- 
rately sound  value  and  damage,  and,  failing 
to  agree,  shall  submit  their  differeoces  to 
the  umpire;  and  the  award  in  writing  of 
any  two  shall  be  prima  facie  evidence  oi  the 
amount  of  such  loss.  The  parties  thereto 
shall  pay  the  appraiser  respectively  selected 
by  them,  and  shall  bear  equally  the  expense 
of  the  appraisal  and  umpire.  This  company 
shall  not  be  held  to  have  waived  any  pro- 
vision or  condition  of  this  policy,  or  any 
forfeiture  thereof,  by  any  requirement,  act, 
or  proceeding  on  its  part  relating  to  the  ap- 
praisal, or  to  any  examination  herein  pro- 
vided for;  and  the  loss  shall  not  become 
payable  until  sixty  days  after  the  notice,  as- 
•certainment,  estimate,  and  satisfactory  proof 
of  the  loss  herein  reauired  have  been  received 
by  this  company,  including  an  award  by 
appraisers  when  appraisal  has  been  required. 
.  .  •  No  suit  or  action  on  this  policy,  for 
the  recovery  of  any  claim,  shall  be  sustain- 
able in  any  court  of  law  or  equity  until 
after  full  compliance  by  the  insured  with  all 
the  foregoing  requirements,  nor  unlets  com* 
menced  within  twelve  months  next  after  Uie 
iiro." 

The  property  insured  consisted  of  a  dwell- 
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ing-house.  The  loss  occurred  July  95, 1801 
Aier  the  fire  the  company's  agent  visited  the 
locality,  and  had  a  conversation  relative  to 
the  loss.  An  offer  was  made  by  the  agent 
which,  in  view  of  the  subsequent  corre- 
spondence, must  be  regarded  as  an  offer  of 
compromise,  rather  than  an  acknowledgment 
of  liability  on  the  part  of  the  company,  or 
an  estimate  of  the  amount  of  the  loss.  At 
this  interview,  a  proposition  was  made  to 
have  an  appraisal,  but  the  company's  agent 
said  that  he  didn't  propose  or  didn't  care  to 
arbitrate  the  matter.  On  August  1ft,  1892, 
the  company  wrote  to  plaintiff  as  follows: 
**0n  the  6th  inst.,  instead  of  receiving  a  call 
from  you,  I  had  one  from  Mr.  Van  ^leeck. 
who  said  he  was  your  attorney  in  the  matter 
of  your  claim  under  policy  781,875.  Thar 
there  be  no  misunderstnnding  in  this  mattei 
I  would  remind  you  that  in  my  conversatioL 
with  you  I  did  not  state  what  position  the 
company  would  take  in  the  matter,  and  did 
neither  admit  nor  deny  liability  on  the  pari 
of  the  company  in  your  favor.  Neither  did 
I  in  my  coaversation  with  Mr.  Van  Eleeck 
admit  or  deny  such  liability.  Reserving  to 
the  company  all  its  rights  under  the  policy, 
I  remain."    Again,  on  August  SO,  the  com- 

gany  wrote:  ** Yours  of  the  17th  iost.  at 
and.  inclosing  affidavit  of  David  Brock  in 
reclaim  under  policy  781,875.  Whether  the 
policy  was  valid  or  void  at  the  time  of  the 
fire,  I  do  not  wish  to  be  understood  as  ex- 
pressing any  opinion,  either  directly  or  by 
implication.  In  case  of  a  policy  void  at  time 
of  the  fire,  no  form  of  affidavit,  however  fully 
it  might  set  forth  the  facts,  would  be  opera- 
tive to  inject  validity  into  the  claim ;  where- 
as, if  it  were  valid  at  time  of  fire,  an  aflldavit 
in  manner  and  form  like  the  one  referred  to 
would  not  be  a  compliance  with  the  require- 
ments of  the  policy  to  which  I  refer  vou. 
As  this  affidavit,  therefore,  could  in  neither 
contingency  have  any  force  or  effect,  I  re- 
turn the  same  without  either  demanding  or 
waiving  full  compliance  on  the  part  of  the 
assured  with  the  requirements  of  the  policy. 
Neither  admitting  or  denying  liability  on 
the  part  of  the  company,  nor  waiving  or  ex- 
tending any  of  the  terms,  provisions,  condi- 
tions, or  requirements  of  the  policy,  I  re- 
main." On  September  1,  1898,  plaintiff  sent 
on  proofs  of  loss,  and  in  the  letter  suggested 
an  appraisal  of  the  property.  On  September 
0th  plaintiff  wrote  again,  asking  for  a  replv 
to  the  letter  of  the  1st.  On  September  12th 
defendant  wrote  as  follows:  **I  would  say 
that  the  company  is  willing  to  have  the  value 
of  the  building  at  the  time  of  the  fire  ap- 
praised, as  per  the  terms  of  the  policy,  with 
the  understanding  that  in  so  aoing  it  re- 
serves all  its  rights  in  the  matter,  and  that 
nothing  so  far  done  is  to  be  construed  as  a 
waiver  of  its  rights  under  the  policy,  nor  an 
acknowledgment  of  any  liability  on  its  part 
in  favor  of  Mr.  Brock.^  On  September  18th 
plaintiff  replied,  naming  one  Cal lender  as 
appraiser.  On  September  16th  defendant 
wrote,  objecting  to  Cal  lender,  and  nring, 
"If  you  want  an  appraisal,  yon  must,  in  sc- 
oordance  with  the  policy,  select  a  competent 
and  disinterested  man.*  On  Janua^  1% 
1888,  plaintiff  wtota  •■  follows:  "Msssn. 
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dhepard  A  Lyon,  on  inquiry  from  them  yes- 
terday,  say  that  they  have  done  all,  in  the 
insurance  matter  of  David  Brock's  claim 
under  policy  781,875  against  your  company, 
that  they  are  authorized  to  do.     We  have 
furnished  all  information  we  have  in  regard 
to  the  loss.     Mr.  Brock  has  presented  himself 
for  examination  under  oath,  at  vour  request. 
It  seems  to  us  that  the  only  thing  necessary 
to  make  this  matter  complete  is  for  you  to 
send  us  draft  and  take  up  your  policy.     As 
to  the  matter  of  appraisal  suggested  to  you 
in  ours  of  September  18th,  we  desire  to  say 
that,  so  far  as  Brock  is  concerned,  he  has  no 
desire  to  insist  or  oppose  an  appraisal.     We 
have  waited  since  that  date  for  you  to  act  in 
that  matter  if  vou  desire  so  to  do.     We  now 
say,  as  .we  understand  the  matter,  Brock  is 
entitled  to  his  money,  and  if  we  do  not  hear 
from  you  at  once,  with  draft  inclosed,  we 
shall  conclude  that  you  arc  in  possession  of 
some  facts  which  you  conclude  are  a  com- 
plete bar  to  his  right  to  make  such  claim. 
As  to  such  matters,  if  any,  others  than  us 
must  decide."    In  reply   defendant  wrote: 
^I  would  say  that  an  appraisal  was  demanded 
by  Mr.    Brock,  agreed  to  by  the  company 
with  the  understanding  that  it  would  not  in 
any  event  prejudice  its  rights  under  the  pol- 
icy, and  should  not  be  a  waiver  of  any  of 
'ihe  conditions  of  the  policy,  or  of  a  forfeit- 
ure thereof  (see  the  conditions  of  the  policy, 
lines  92  and  98,   Mich.   Stand.,  cited  in  a 
former  letter  to  you) ,  and  we  have  for  some 
time  been  waiting  for  Mr.  Brock  to  name  an 
appraiser, — ^some  person  possessing  the  attri- 
butes required  of  him  by  the  policy.     We 
are  still  waiting  for  Mr.  Brock  to  name  his 
appraiser,  and  prefer  that  he  abide  by  his 
election  to  submit  the  matter  to  appraisal, 
as  provided  by  the  policy. "    On  January  18, 
1893,  plaintiff  wrote  nominating  one  Huntley 
as  appraiser,  and  on  January  24th  defendant 
wrote  nominating  one  Hilton,  an  insurance 
adjuster  residing  at  Grand  Rapids.    On  Jan- 
uary 24th  plaintiff  wrote  as  follows :    **Pur- 
auant  to  vour  letter  of  January  24,  '93,  Mr. 
Charles  A.  Hilton  came  here  on  the  27th  of 
January,  and  he,  together  with  Mr.  Huntley, 
aigned  a  declaration  to  appraise  the  property 
insured  under  the  Brock  policy.     They  then 
endeavored  to  asree  upon  an  umpire.     We 
understand  that*^.  Hilton  objected  to  any 
person  from  this  county  to  act  as  such  um- 
pire.   At  any  rate,  they  were  unable  to  agree 
on  one,  and  did  nothing  on  that  dav.    Mr. 
Hilton  went  away,  saying  he  would  return 
January  81st,  and  complete  the  matter.     Mr. 
Hun  tie  V  came  that  day,  and  waited  the  whole 
of  the  day  for  Mr.  Hilton,  and  again  to-day. 
Your  Mr.  Hilton  has  not  appeared,  and  no 
word  has  been  received  from  him  in  regard 
to  the  matter  at  all.     We  therefore  conclude 
you  have  determined  to  abandon  the  matter 
of  appraisal.     We  shall  therefore  expect  a 
decided  answer  whether  you  now  propose  to 
pay  the  claim  made  under  the  policy."    On 
February  8d  defendant  wrote  that  the  general 
agent  was  out  of  the  city,  but  that  Hilton 
had  been  communicated  with.    On  February 
5th  Hilton  wrote  Huntley,  submitting  the 
names  of  three  persons,  one  a  resident  of 


Grand  Rapids,  another  at  Lansing,  and  one 
Patzer,  of  Saginaw.  Huntley  replied,  sub- 
mitting the  names  of  twelve  residents  of  Bay 
City,  and  saying:  "I  don't  think  it  neces- 
sary to  go  outside  of  Bay  City  in  order  to 
find  an  impartial  and  honest  contractor  and 
builder  to  act  as  umpire  in  case  we  don't 
agree,  and  take  the  liberty  of  sending  you 
this  list  to  choose  from.  Any  one  of  them 
will  be  acceptable  to  me.  The  most  of  them 
are  strangers  to  me,  being  known  onlv  by 
sight  ana  reputation.  I  am  willing  to  throw 
out  those  that  are  acquainted  with  me  or  ac- 
quainted witii  the  facts  in  any  way,  and  send 
you  list  hopinff  you  will  find  some  one  who 
will  be  acceptaole  to  us  both. "  On  February 
11th  Hilton  wrote  Huntley  as  follows :  "I 
do  not  question  the  honesty,  ability,  or  in* 
tegrity  of  any  contractor  in  Bay  City,  but, 
not  being  acquainted  with  any  of  them,  I 
consider 'the  chances  of  getting  one  that 
would  be  partial  in  his  ruling  and  decisions 
that  I  do  not  care  to  take  the  chances,  and 
cannot  consent  to  the  selection  of  an  umpire 
from  Bay  City  or  West  Bay  City.  We  cer- 
tainly ought  to  be  able  to  find  some  one  out- 
side that  would  be  satisfactory  to  both  of 
us.  When  we  can  affree  upon  such  an  one, 
I  am  ready  to  proceed.  If  you  cannot  accept 
any  one  of  the  names  that  I  proposed,  you 
can  make  a  list  of  from  three  to  six  names, 
selected  from  different  localities,  and  submit 
to  me,  and  I  will  see  if  there  is  not  some  one 
of  them  that  I  can  accept. "  Huntley  replied 
as  follows :  **  Not  being  acquainted  with  the 
gentlemen  you  name  in  yours  of  Feby.  6th, 
or  their  business  standing,  I  don't  care  to 
take  the  chances;  and,  knowing  by  reputa 
tion  the  names  on  the  list  I  sent  you  on 
Feby.  7th,  I  think  a  judicious  selection  can 
be  made  from  them.**  Nothing  further  was 
done,  and  on  February  16,  lo98,  suit  was 
commenced. 

On  February  11th  defendant's  general 
a^ent  wrote,  alleging  his  absence  from  the 
city  when  plaintiff's  letter  of  the  1st  was  re- 
ceived, and  saying:  **I  write  Mr.  Hilton 
to-night  inquiring  as  to  his  version  of  the 
story.  My  impression  is  that  you  would  like 
to  deprive  us  of  the  privilege  of  a  fair  ap- 
praisal under  the  policy  by  refusing  to  agree 
to  any  fair  proposition  that  might  emanate 
from  Mr.  Hilton,  but  I  mean  that,  if  we 
have  any  rights  under  the  policy,  they  shall 
be  maintained.  You  will  bear  In  mind  that 
the  demand  for  appraisal  came  originally 
from  you." 

To  the  declaration  herein,  defendant  pleaded 
the  general  issue,  with  notice  that  upon  the 
trial  it  would  insist  in  its  defense  that  plain- 
tiff had  failed  to  complv  with  the  terms  of 
the  policy,  and  that  said  policy  was  inoper- 
ative and  void,  and  the  defendant  released 
from  all  liability  thereunder  for  the  follow- 
ing reasons :  **  First.  That  the  plaintiff  was 
not  the  sole  and  unconditioned  owner  of  the 
property  insured,  free  from  all  liens  what- 
ever, but  that  one  William  Brock  had  an 
interest  and  ownership  in  said  property  as 
well  as  said  plaintiff  at  and  previous  to  the 
time  of  said  fire,  whereby  said  policy  be- 
came void.     Second.  This  defendant  will 
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•how  that  the  said  policy  hecame  inoperative 
and  void,  and  that  plaintiff  is  not  entitled 
to  maintain  action  or  suit  upon  said*  policy, 
for  the  reason  that  there  was  a  disagreement 
as  to  the  amount  of  loss  under  said  policy, 
and  the  amount  of  said  loss  is  required  by 
t^e  terms  of  said  policy  to  be  ascertained  by 
two  competent  and  disinterested  appraisers, 
and  because  the  amount  of  the  loss  has  not 
been  so  estimated  or  appraised,  and  no  award 
has  been  made  by  any  arbitrators  as  to  the 
amount  of  such  loss,  and  therefore  the  plain- 
tiff is  not  entitled  to  maintain  this  action  for 
loss  under  said  policy.  Third.  Because  this 
defendant  has  sixty  days  after  such  appraisal 
and  adjustment  of  loss  under  said  policy  in 
which  to  pay  the  same,  and  that  such  term 
of  sixty  days  has  not  elapsed  since  any  ap- 

f»raisal  and  adjustment  of  the  amount  of  said 
OSS  has  been  imd. " 

At  the  close  of  the  proofs,  defendant's 
counsel  requested  the  court  to  instruct  the 
jury  that  plaintiff  had  not  established  title 
to  Uie  property ;  that  the  policy  appeared  to 
haye  been  transferred  to  plaintiff,  whereas 
the  conveyance  was  made  to  William  and 
David  Brock,  and  thereafter  William  con- 
Teyed  to  David,  a  notation  of  which  did  not 
follow  on  the  policy,  and  a  knowledge  there- 
of was  not  brought  home  to  the  defendant; 
and  that  inasmuch  as  arbitration  proceedings 
had  been  agreed  upon,  and  were  pending, 
and  that  arbitrators  were,  on  the  day  that  the 
suit  was  brought,  negotiating  with  reference 
to  the  selection  of  an  umpire,  the  action  was 
prematurely  brought,  ana  plaintiff  could  not 
recover.  The  court,  however,  instructed  the 
jury  that  ''an  agreement  to  arbitrate  prevents 
the  commencement  of  suit  while  the  agree- 
ment is  in  force,  and  the  parties  are  actually 
acting  under  it.  An  agreement  to  arbitrate 
will  take  a  suit  already  pending  out  of  court, 
but,  if  they  fail  to  act  on  it,  still  the  suit 
may  be  maintained.  In  this  case,  the  policy 
provides  that  the  insured  shall  select  one 
man,  and  the  company  select  another  man, 
and  that  they  two  shall  pick  a  competent, 
disinterested  party  for  an  umpire.  You  have 
heard  what  the  letters  say  in  regard  to  that 
subject,  and  you  have  heard  the  testimony 
of  the  witnesses.  Now,  in  order  to  have  an 
arbitration  of  any  effect,  both  parties  must 
conduct  themselves  with  absolute  fairness. 
You  have  heard  the  negotiations  between  the 
two  arbitrators,  and  that  tliey  did  not  agree. 
Unless  an  arbitration  has  gone  farther  than 
merely  the  appointing  of  the  two  men  and 
their  efforts  to  agree  upon  a  third  party,  after 
the  lapse  of  time  that  elapsed  after  this  fire 
and  before  the  commencement  of  this  suit, 
I  charge  you,  that  the  clause  for  an  arbitra- 
tion is  not  a  bar  to  this  action.  ^ 

The  provisions  of  this  policy  are  evidently 
intended  to  enable  the  parties  thereto  to  agree 
between  themselves  as  to  the  amount  of  the 
loss,  and,  in  the  event  of  a  failure  to  agree, 
to  submit  the  same  to  arbitration.  After 
proofs  of  loss  have  been  made  it  is  clearly 
the  duty  of  the  company,  within  a  reasonable 
time,  to  make  manifest  their  disagreement 
with  the  amount  claimed  by  such  proofs. 
The  policy  expsessly  provides  that  the  loss 
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shall  not  become  due  and  payable  until  aizt^ 
days  after  the   notice,   ascertainment,    esti- 
mate, and  satisfactory  proof  of  loss  have  been 
received  by  the  company,  including  an  award 
by  appraisers,    when   appraisers  have  been 
required.     This  provision  makes  such  ap- 
praisal, ^'when  required,"  a  condition  pre- 
cedent to  the  right  to  sue.     The  defendant 
has  a  reasonable  time  within  the  60  days  after 
proof  of  loss  within  which  to  move  with  re- 
spect to  the  ascertainment  or  estimate  of  the 
loss.     Hod  the  time  elapsed  and  no  move 
been  made  in  that  direction,  the  plaintiff 
would  undoubtedly  have  had  the  right  to 
bring  suit.     In  the  present  case,  however, 
plaintiff,  with  his  proofs  of  loss,  and  with- 
out waiting  for  any  action  by  the  company, 
prompted  undoubtedly  by  what  had  occurred 
between  the  parties  before  proofs  of  loss  had 
been  furnished, asked  for  the  appointment  of 
appraisers,  and  they  were  appointed.     The 
defendant  cannot  now  be  heara  to  say  that, 
inasmuch  as  no  effort  had  been  made  by  the 
parties  looking  to  an  adjustment,  the  ap- 
pointment of  appraisers  wus  premature.     Aa 
appraisal  must  be  regarded  as  having  been 
required  within  the  language  of  the  policy. 
Another  question,  however,  presents  itself. 
The  terms  of  the  policy  do  not  contem- 
plate, in  case  of  a  disagreement  between  Uie 
parties,  that  partisans  shall  then  be  appointed 
as  appraisers.     It  is  contemplated  that  the 
two  appraisers  appointed  may  agree,  but  the 
parties  themselves  are  as  likely  to  agree  aa 
two  persons  selected  because  of  individual 
bias.     As  is  said  in  Bradshaw  y.  AgHcitlturiU 
Im.    Co.  of  WaUrtawn,  137  N.    Y.   137.  the 
term  ''disinterested"  does  not  mean  simply 
lack  of  pecuniary  interest,  but  requires  the 
appraiser  to  be  one  not  biased  or  prejudiced. 
The  defendant  selected  as  his  appraiser  an 
insurance  adjuster  residing  at  Grand  Rapids, 
a  point  185  miles  distant  from  the   place 
where  the  fire  occurred.     The  two  disn^rreed 
as  to  the  selection  of  an  umpire.     Defend- 
ant's appraiser  then  suggested  the  names  of 
three  persons,  one  of  whom  resided  in  Grand 
Rapids,  another  at  Lansing,  and  the  third  at 
Saginaw.     The  agreement  does  not  contem> 
plate  that  the  umpire  shall   be  selected  at 
random,  or  without  some  knowledge  on  the 
part  of  both  appraisers  as  to  his  competency 
and  fitness.     Parties  living  in  the  locality 
would  naturally  be  best  qualified  to  pasa 
upon  the  question  of  values,  and  an  appraiser 
would  not  be  under  obligation  to  make  trips- 
to  other  localities  than  that  of  the  fire  to  as- 
certain as  to  the  propriety  of  appointing  the 
person  suggested  as  an  umpire.     The  agree- 
ment contemplates  an  inexpensive  method 
of  settlement.     Strangers  to  the  locality  are 
not  usually  selected  as  appraisers,  and,  in 
case  of  the  inability  of  the  appraisers  to 
agree,  a  third  party  known  to  both,  and  in 
whom  both  have  confidence,  is  supposed  to 
be  selected.     An  investigation  as  to  the  par- 
ties named  by  defendant's  appraiser  would 
have  been  productive  of  expense  and  delay. 
The  fact  that  defendant  selected  a  person  who 
resided  185  miles  distant,  and  who,  for  that 
reason,  was  unacquainted  with  the  residents- 
of  the  locality  of  the  loss,  and  was  not  com- 
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petent  to  jnl^c  of  t1ie!r  fitness,  does  not  af- 
fect the  rcuaouubleness  of  the  rule,  and  did 
not  impose  the  duty  of  trayel  and  investiga- 
tion upon  the  appraiser  appointed  bv  plain- 
tiff. The  facts  are  not  disputed.  Defendant 
insisted  npon  the  appointment  of  a  person 
with  whom  he  was  presumably  acquainted, 
who  was  a  stranger  to  the  locality,  and  to 
plaintiff's  appraiser.  The  latter  offered  the 
names  of  twelve  residents  of  the  locality  from 
which  the  Jury,  in  case  of  suit,  would  be 
drawn.  No  valid  reason  is  assigned  for  a 
refusal  to  accept  one  of  the  twelve,  and  the 
only  reason  given  is  Uiat  he  did  not  care  to 
take  the  chances  of  getting  one  that  would 
be  partial.  The  requirement  that  plaintiff's 
appraiser  should  go  into  other  portions  of 
the  state  to  make  inquiry  as  to  the  fitness  of 
the  persons  named  was  not  a  reasonable  one. 
The  suggestion  that  some  one  be  selected 
from  the  locality  of  the  fire  was  not  unrea- 
sonable. It  is  well  settled  that  where  the 
conduct  of  the  company's  appraiser  in  refus- 
ing to  agree  on  an  umpire  is  inexcusable, 
and  virtually  amounts  to  a  refusal  to  proceed 
with  the  appraisement,  the  fact  that  the  ap- 

Sraisement  was  not  concluded  before  suit 
roufirht  will  not  bar  an  action  on  the  policy. 
MeCuU/mgh  v.  Phanix  I'M.  Oo,  118  Mo.  606 ; 
Bi%kop  V.  AgrieuUural  In$.  Oo.  180  N.  Y. 
488 ;  IThng  v.  WiUiamsburgh  City  F.  In$.  Co. 
101  N.  Y.  862 ;  Bradshaw  v.  Agricultural 
Ins.  Co.  *of  Watertovm,  supra.  In  the  Mc- 
Oullough  Case  the  court  says :  **  The  apprais- 
ers could  not  agree  as  to  the  value  of  the 
property  destroyed,  or  the  amount  of  dam- 
ages sustained,  nor  could  they  agree  on  the 
third  man.  McGraw  then  suggested  the 
names  of  four  or  five  i>er8ons,  some  of  whom 
resided  in  the  county,  some  at  Boon vi lie, 
and  some  at  other  points  not  far  distant. 
White  would  not  agree  to  either  of  them, 
and  suggested  the  names  of  some  others,  liv- 
injc  in  8t.  Joseph,  Kansas  City,  and  St. 
Louis,  at  least  two  hundred  miles  distant 
from  where  the  fire  occurred.  McGraw  would 
not  agree  to  any  of  the  persons  suggested  by 
While.  White  then  left  for  Louisville, 
Kentucky,  and  did  not  return  again.  Mc- 
Graw's  objection  to  the  persons  suggested 
by  White  was  because  of  the  remoteness  at 
which  they  resided  from  the  place  of  the  fire, 
and  their  want  of  knowledge  of  the  value  of 
the  property  in  that  locality,  but  White 
would  not  agree  to  any  other  person.  His 
testimony  was  not  taken  in  this  case,  nor  is 
there  any  excuse  offered  for  his  refusal  to 
accept  some  one  of  the  persons  as  umpire 
that  were  suggested  by  McGraw.  His  course 
UDder  the  circumstances,  to  say  the  least  of 
it,  is  not  to  be  commended,  was  unreason- 
able, unjust,  and  tantamount  to  a  refusal  to 
proceed  with  the  appraisement.  Justice  and 
fair  dealing  dM  not  require  the  plaintiffs  to 
wait  longer  than  they  did  before  instituting 
their  suit." 
I7ie  Judgment  is  therefore  affirmed. 

The  ofhpr  Juatlces  concur. 
MLB.  A. 


Prank  B.  Le  CLEATl,  Ptff  in  3rr.^ 
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Thomas  B.  PERKDIS  et  oL 
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1*  Both  mallo0  and  want  of  probable 
ranao  miurt  eonenr  to  support  an  action  for 
malicious  prosecution  of  a  dvfl  as  well  asa  orlm^ 
Inal  action. 


2m  AdTioe  of  eomiflel  ma,y  eonstitnto 
probable  cause  and  show  want  of  maiioe  In 
uie  prosecution  ofa  civil  case  the  nme  as  in  a 
orlmlnal  prosecution. 

8«  Testtinoiiy  ae  to  knowled^  of  the 
bnsiiieaB  aad  flnawctal  alEaira  of  a  per- 

■on  against  whom  an  attachment  suit  was 
broufrbt  and  of  his  efforts  to  borrow  money  is 
admiasible  on  the  queatJonof  probable  cause  and 
maiioe  in  a  suit  for  malictons  prosecution  of  such 
attachment  suit. 
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ERROR  to  the  Circuit  Court  for  Kent 
County,  to  review  a  judgment  in  favor  of 
defendants  in  an  action  brought  to  recover 
damages  for  the  alleged  malicious  prosecution 
of  an  attachment  proceeding.     Affirmed, 

The  facts  are  stated  in  the  opinion. 

Messrs.  Maher  A  Salsburj'v  for  plaintiff 
in  error: 

If  after  the  commencement  of  a  suit  for  ma- 
liciously suing  out  a  writ  of  attachment,  a  mo- 
tion is  made  for  its  dissolution,  and  the  writ  is 
dissolved,  such  fact  may  be  shown  by  the 
plaintiff. 

Cadtoell  ▼.  Corey,  91  Mich.  885. 

We  do  not  understand  that  one  who  has  re- 
sorted to  civil  remedies,  without  justification 
or  warrant  in  law,  can  protect  himself  from 
the  injurious  consequences  of  his  acts  upon  in- 
nocent parties  by  proving  that  counsel  had 
advised  him  that  the  procure  was  a  proper 
one. 

When  it  appears  that  the  advice  of  counsel 
has  been  sought,  not  as  a  measure  of  determin- 
ing in  ^ood  faith  whether  a  criminal  prosecu- 
tion is  justified,  but  for  the  purpose  of  using 
the  process  for  the  collection  of  a  debt,  or  the 
accomplishment  of  some  other  private  end,  the 
advice  of  counsel  ceases  to  have  a  defensive 
influence.  Instead  of  being  a  shield  of  pro- 
>ection  to  the  prosecutor  it  becomes  a  weapon 
of  attack  in  the  hands  of  his  adversary. 

Callaway  v.  Burr,  32  Mich.  885. 

One's  property  rights  are  not  subject  to  de- 
struction nor  abatement  by  reason  of  advice 
given  his  adversary  by  counsel. 

Nora.— That  olvU  cases  may  constitute  a  basis  for 
actions  for  malicious  prosecution  is  decided  In 
numerous  cases  thou^rh  not  without  coofllotinjr  de- 
cisions in  other  cases.  See  Smith  v.  Burrus  (Mo.> 
13  L.  H.  A.  60,  and  note;  Antcltif  v.  June  (Mich.)  10 
L.  K.  A.  621:  Sneeden  v.  Harriss  (N.  G.)  14  L.  B.  A. 
889;  Pope  v.  Pollock  (Ohio)  4  L.  R.  A.  255. 

The  present  case  sharplj  emphasizes  the  identity 
of  the  rules  applicable  to  both  classes  of  cases  re- 
spect inir  maiioe  and  want  of  probable  cause  and 
the  effect  of  advice  of  oounseL 


See  also  37  L.  R.  A.  580. 
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Vroman  ▼.  ITumpecm,  51  Mich.  468;  Taffi^ 
T.  Adams,  58  Mich.  187;  Ohapd  ▼.  Butt,  (SO 
Mich.  167;  MyerY.  Hart,  40  Mich.  617,  29  Am. 
Rep.  658. 

The  allowance  of  Miss  Sherman's  testimony 
as  to  her  knowledge  of  the  plaintiff's  business 
and  financial  affairs,  and  of  his  effort  to  bor- 
row money,  and  the  inclusion  of  those  elements 
in  the  charge  to  the  jury  as  part  of  what  was 
claimed  by  the  defendant  to  justify  the  attach- 
ment was  prejudicial  error. 

The  question  of  probable  cause  is  one  of  law, 
where  there  is  no  dispute  as  to  the  facts. 

Huntington  Y,  OauU.St  Mich.  144;  Perry  Y. 
Sulier,  92  Mich.  72;  HamilUm  v.  Smith,  89 
Mich.  227. 

The  want  of  probable  cause  for  suing  out  a 
writ  of  attachment  in  itself  raises  a  presump- 
tion of  malice,  under  the  law. 

Brand  v.  Hinchman,  68  Mich.  590;  CadmU 
V.  Corey,  91  Mich.  885. 

Messre,  Sweet  As  Perkins,  for  defendant 
in  error: 

Probable  cause  is  "the  existence  of  such  facts 
and  circumstances  as  would  excite  belief  in  a 
reasonable  mind,  acting  on  the  facts  within  the 
knowledge  of  the  prosecutor,  that  the  person 
charged  was  guilty  of  the  crime  for  which  he 
was  prosecuted." 

Wheeler  v.  NeMtt.  65  U.  8.  24  How.  545, 
16  L.  ed.  765;  Bharpe  v.  Johnston,  79  Mo.  660, 
81  Am.  L.  Reg.  N.  B.  678;  Brand  v.  Hineh- 
man,  68  Mich.  601. 

In  this  suit  for  malicious  prosecution  a 
complete  defense  is  established  by  showing 
probable  cause. 

14  Am.  &  Eng.  Encyclop.  Law.  p.  68,  and 
cases  cited. 

The  proceedings  and  testimony  tnken  before 
Judge  Adsit  were  both  immaterial  and  collat- 
eral to  the  proceedings  and  testimony  taken 
in  this  suit,  and  therefore  inadmissible. 

McDonald  v.  McDonald,  67  Mich.  122;  People 
V.  Becker,  48  Mich.  45. 

An  aciion  for  instituting  a  civil  suit  requires 
no  less  for  its  maintenance  than  an  aciion  for 
the  malicious  prosecution  of  a  criminal  pro- 
ceeding. 

8(eu>art  v.  Sonnebom,  98  U.  8.  192,  25  L,  ed. 
118;  WiUiams  v.  Hunter,  10  N.  C.  545,  14 
Am.  Dec  457,  a,nd  note;  (yOrady  v.  Julian,  84 
Ala.  91. 

The  same  rules,  without  distinction,  have 
l)een  applied  as  in  the  prosecution  of  crim- 
inal actions,  the  alleged  wrongful  prosecution 
of  civil  actions. 

McOracken  v.  Covington  City  Nat.  Bank,  4 
J'ed.  Rep.  602;  Crescent  Oity  L  8,  L.  d  8.  H 
€o.  V.  Butchefs  Union  8,  H,  dt  L.  8.  L.  Co. 
120  U.  S.  141,  80  L.  ed.  614;  Brewer  y.  Jacobs, 
22  Fed.  Rep.  217;  Emerson  v.  CocJiran,  111 
Pa.  619;  Bledge  v.  McLaren,  29  Ga.  64;  0*Orady 
V.  Julian,  84  Ala.  88;  Spengler  v.  Davy,  15 
Gratt  881;  Allen  v.  Codman,  189  Mass.  186; 
Williams  v.  Hunter,  supra;  Brand  v.  Hinch- 
man,  68  Mich.  601. 

Professor  Tiedeman,  in  a  note  to  Sharpe  y. 
Johnston,  21  Am.  L.  Reg.  N.  8.  582,  says:  "It 
is  remarkable  with  what  uncertainty  the  books 
■peak  of  the  manner  in  which  the  advice  of 
counsel  constitutes  a  defense.  Some  of  the 
cases  hold  that  it  is  proof  of  probable  cause." 

Boss  V.  Innis,  26  IlL  269;  Potter  v.  8eale,  8 

26  L.  R.  A. 


Cal.  217;  ^wUU  ▼.  Orucfdey,  5  Taunt  277; 
Levy  Y,  Brannan,  89  Cal.  485;  Besson  v.  South- 
ard, 10  N.  Y.  286:  Murray  y.  MeLane,  2  N. 
0.  Law  Repos.  186;  Fisher  v.  Forrester,  33 
Pa.  501;  LeMaistre  v.  Hunter,  Bright.  (Pa.) 
495;  Olmstead  v.  Partridge,  16  Gray,  883; 
Laughlin  v.  ClatDSon,  27  Pa.  880. 

Some  maintain  that  it  disproYes  malice,  in 
most  cases  imposing  no  limitation  upon  its 
scope. 

8now  ▼.  Allen,  1  Stark.  602:  Murphy  v.  Lar- 
son, 77  III.  172;  Center  ▼.  Spring,  2  Iowa.  393; 
Sommer  v.  Wilt,  4  Serg.  &  R.  20;  Stanton  v. 
Hart,  27  Mich.  589;  Williams  v.  Vanmeter,  8 
Mo.  889,  41  Am.  Dec.  644;  Davenport  y, Lynch, 
51  N.  0.  545;  Bawr  y,  W^bsUr,  8  Iowa,  602, 
66  Am.  Dec.  96. 

While  others,  and  it  is  believed  the  majority 
of  cases,  refer  to  it  as  establishing  both  the  ab- 
sence of  malice  and  the  presence  of  a  probable 
cause. 

Wilkinson  v.  ArnM,  11  Ind.  46;  Qould  y. 
Gardner,  8  La.  Ann.  11;  Bliss  y.  Wyman,  7 
Cal.  257;  Bardett  v.  Brown,  6  R  L  87,  75 
Am.  Dec.  675;  Walter  v.  Sample,  25  Pa.  275; 
Ames  V.  Bathbun,  55  Barb.  194:  &unt  v.  Lit- 
tle, 8  Mason,  102;  PhiUips  v.  Bonham,  16  La. 
Ann.  887;  Chandler  v.  MePherson,  11  AJa. 
916;  Turner  v.  Walker,  8  GillA  J.  380,  22  Am. 
Dec.  829;  Lemay  v.  WiUiams,  82  Ark.  166; 
Palmer  ▼.  Biehardson,  70  Ul.  645;  Wood  v. 
Weir,  5  B.  Mon.  644;  Wicker  v.  Hotchkiss,  62 
ni.  107,  14  Am.  Rep.  75:  Davie  v.  Wisher,  72 
III.  262;  Skidniore  v.  Bricker,  77  IlL  164;^8«i^ 
V.  Wimlow,  66  Me.  447. 

Cooley  says:  **  Where  he  does  so  (secures  ad- 
vice of  counsel)  and  places  all  the  facts  before 
his  counsel,  and  acts  upon  his  opinion,  proof 
of  the  fact  makes  out  a  case  of  probable  cause, 
provided  the  disclosure  appears  to  have  been 
full  and  fair,  and  not  to  have  withheld  any  of 
the  material  facts." 

Cooley,  Torts,  p.  188;  Walter  v.  Sample,  «- 
pra;  Emerson  v.  Coefiran,  111  Pa.  619;  Brewer 
V.  Jacobs,  22  Fed.  Rep.  217:  Stanton  v.  Hart, 
supra;  Ferry  v.  Sulier,  92  Mich.  75. 

Advice  of  counsel  has  been  held  to  consti* 
tute  either  probable  cause  or  absence  of  malice 
in  the  prosecution  of  civil  proceedings. 

Breieer  v.  Jacobs  and  JSmerson  v.  Cochran, 
supra;  AUen  v.  Codman,  139  Mass.  136:  Le- 
may V.  Williams,  supra. 

Whatever  testimony  has  a  tendency  to  rebut 
malice  or  show  probable  cause  for  issuing  the 
writ  is  clearlv  competent. 

Brand  v.  '^Hincfiman,  68  Mich.  601;  Spald- 
ing V.  Lotoe,  56  Mich.  878;  Watkins  v.  Wallace, 
19  Mich.  57;  Heap  v.  Parrish,  104  Ind.  86;  14 
Am.  &  Eng.  Encyclop.  Law,  p.  64. 

Both  want  of  probable  cause  and  malice 
must  concur  to  entitle  the  plaintiff  to  recover. 

14  Am.  &Eng.  Encyclop.  Law,  p.  46  ei  seq. 
and  esses  cited;  Sharpe  v.  Johnston,  76  Mo. 
660,  and  note  of  Professor  Tiedeman  in  21  Am. 
L.  Reg.  N.  8.  p.  584;  Sledge  v.  McLaren,  2»Qti. 
64;  COradyY,  Julian,  84  Ala.  88. 

The  question  is  not  what  the  actual  facts 
were  upon  which  the  action  was  taken,  but 
what  the  defendant  bad  reason  to  believe  they 
were 

wiUard  v.  H<ames,  142  N.  Y.  492;  Stevart 
V.  Sonneborn,  98  U.  8.  187,  26  L.  ed.  116; 
Fagnan  v.  Knox,    66  N.  Y.   626;  James  ▼. 
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Pheip§,  11  Ad.  A  El.  488;  Ainado  ▼.  Orr,  100 
Cal.  208;  Smith  v.  King,  62  Coon.  516;  Bei- 
hofer  ▼.  Loeffert,  159  Pa.  864. 


:•  •/.,  delivered  the  opinion  of  the 
court: 

This  is  an  8'^ion  for  damages  for  the  mali- 
cious prosecution  of  a  writ  of  attacliment. 
The  writ  of  attachment  was  issued  and  levy 
made  February  24.  1891.  It  was  dissolved 
by  an  order  oi  Judge  Adsit,  of  the  Kent  cir- 
cuit, March  7,  1891.  This  suit  was  com- 
menced October  19,  1898.  The  ground  of 
issuing  the  attachment  was  that  the  defend- 
ant in  the  writ  (plaintiff  here)  was  about  to 
assign  and  dispose  of  his  property  with  in- 
tent to  defraud  his  creditors.  Mr.  Le  Clear, 
the  defendant  in  the  writ,  was  a  photographer 
at  Grand  Rapids,  and  was  indebted  to  defend- 
ants in  the  sum  of  about  $500.  Before  the 
writ  of  attachment  was  sued  out,  a  Miss 
Sherman,  who  was  an  employ 6  of  Le  Clear, 
came  to  Mr.  Perkins,  one  of  the  defendants, 
and  made  certain  statements  as  to  Le  Clear's 
affairs.  Mr.  Perkins  testified  upon  the  pre- 
sent trial  as  to  what  was  said  on  that  occa- 
sion by  Miss  Bherman,  as  follows:  *^Q, 
State  what,  if  any,  conversation  you  had 
with  Miss  Sherman,  leading  to  the  attach- 
ment which  you  commenced.  A.  Miss  Sher- 
man had  spoken  to  me  about  getting  her  an- 
other position  three  or  four  days  beiore  this 
attachment.  The  attachment  was  commenced 
on  Tuesday,  February  24th.  On  Saturday 
before  the  attachment,  she  came  into  the 
store,  and  asked  if  I  had  heard  of  any  posi- 
tion for  her,  and  it  was  then  that  this  con- 
versation took  place  in  reference  to  why  she 
wanted  to  or  was  going  away  from  Mr.  Le 
Clear's.  She  said  it  was  because  business 
was  so  dull  that  he  could  not  keep  her  any 
longer.  I  asked  her  how  dull  tiie  business 
was.  She  says,  'Next  to  nothing.'  I  said: 
'How  many  negatives  is  that?'  She  says, 
'A  good  many  days  we  don't  make  a  nega- 
tive, and  in  one  week  was  only  one  negative, 
and  that  was  of  some  flowers.*'  And  I  says, 
'How  is  it  that  he  can  pay  expenses  on  so 
little  work  as  that?'  and  she  said  he  could 
not,  as  she  saw;  she  didn't  see  how  he  could. 
And  I  said,  'It  looks  to  me  as  though  our 
claim  was  in  a  pretty  poor  shape. '  She  says, 
'How  much  is  your  claim?'  I  told  her  it 
was  a  little  more  than  |500.  'Well,'  she 
said,  'I  don't  see  how  you  are  ever  going  to 
get  it,  because  he  owes  so  much  already,  and 
his  creditors  are  pushing  him  so  hard  for 
iheir  claims  Uiat  he  has  resorted  to  hiding 
from  them,  and  asking  me  to  state  when  they 
came  that  he  is  not  there,  when  in  fact  he 
is.  He  has  also  expressed  himself  as  afraid 
of  you,— particularly  so.'  I  think,  right 
then.  I  aske«i  her  why  she  was  going  to 
Cadillac,  when  I  saw  her  a  few  days  before, — 
if  she  had  expected  to  get  a  Job  there, — and 
she  said,  'No ,  I  was  goinff  on  business  there 
for  Mr.  Le  Clear.'  1  said,  'What  business 
for  Mr.  Le  Clear  up  there?'  And  she  said 
'To  borrow  money. '  I  inquired  from  whom, 
and  she  told  me  Dr.  Ward,  a  friend  of  hers 
that  was  there,  that  loaned  money  sometimes. 
I  asked  her  what  security  TiC  Clear  proposed 
to  give  to  this  Dr.  Ward,  and  she  said,  'A 
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chattel  mortgage  on  the  gallery.  *  Q.  Was 
the  amount  mentioned?  A,  Yes;  I  think 
that  she  said  $1,250  was  the  amount  he 
wanted ;  but  she  said  he  had  failed  to  get 
that  money,  and  that  now  he  was  going  to 
Detroit,  and  asked  her  to  wait  until  he  could 
get  back.  I  said,  '  When  is  he  going  to  De- 
troit?' She  said,  'In  a  day  or  two,  but  he 
don't  want  me  to  let  any  one  know  that.' 
And  I  said,  'What  does  that  mean, — that  he 
don't  want  anv  one  to  know  it?  Does  that 
mean  mischief?'  '  Well, '  she  says,  'you  can 
draw  your  own  conclusions  as  to  what  it 
means.'  I  says,  'Don't  it  look  to  you  at 
though  he  intends  to  do  something  that  he 
don '  t  want  the  cred  i  tors  to  know  ? '  She  says, 
'That  is  the  way  it  looks.'  And  I  says, 
'  What  do  you  think  that  means?'  She  says, 
'I  think  it  means  that  he  intends  to  transfer 
his  gallery  to  his  father.'  'Why  do  you 
think  ihat?'  Because  his  father,  when  here 
a  short  time  before,  told  Frank  that  he  would 
not  help  him  one  more  dollar  until  he  had 
either  turned  the  gallery  over  to  him,  or 

fiven  him  a  mortgasre  for  security ;  that 
rank  had  refused  to  do  that,  on  the  ground 
that  if  the  'old  man,'  as  he  called  him,  got 
hold  of  it^  he  (Frank)  would  be  left  out  in 
the  cold,  and  have  nothing,  and  that  he  at 
that  time  was  expecting  or  hoped  to  get 
money  from  this  Cadillac  party,  but  now 
that  he  had  failed  in  that  he  was  going  to 
Detroit,  as  she  believed,  'to  turn  his  gallery 
over  to  him,  as  the  last  resort. '  Then  I  said : 
'That  would  look  as  though  it  would  be 
necessary  for  me,  in  order  to  secure  myself, 
to  make  some  move,  and  that  right  away. 
Wouldn't  it  to  you?'  She  says :  '  Yes,  I  do. 
If  you  can  secure  yourself,  I  would  do  it; 
but,  whatever  yon  do,  do  at  once,  because  I 
believe  if  he  goes  to  Detroit  he  will  transfer 
the  gallery,  and  you  will  never  get  a  cent 
out  of  your  claim.'  Q.  I  will  ask  you,  Mr. 
Perkins,  what  information,  if  any,  at  that 
time,  you  had,  relative  to  the  amount  of 
Frank  Le  Clear's  indebtedness?  A,  I  knew 
at  that  time  that  he  owed  nearly  all  of  these 
claims  that  he  has  testified  about  himself, 
including:—  Q.  From  whom  did  you  get 
your  information?  A,  A  great  majority  from 
Frank  himself,  and  some  from  Miss  Sherman 
at  that  time.  Q.  Did  you  get  this  from 
Frank  in  his  conversation?  A,  No.  He  had 
been  telling  me  at  different  times  within  the 
past, — we  will  say  two  or  three  months  prior 
to  this  February  24th,  when  I  had  been  talk  ■ 
ing  with  him  about  paying  our  debt.  Q. 
Did  he  volunteer  the  information  in  regard 
to  other  indebtedness?  A.  He  had  offered 
that  as  an  excuse,  where  he  had  made  somo 
other  payments,  for  not  paying  ours.  Then 
I  had  quizzed  him  as  to  what  he  was  owin^, 
and  found  out  that  he  was  owing  the  Phoenix 
people,  which  I  had  no  idea  that  he  was  ow- 
ing ;  knew  he  had  bought  his  house  oo  a  con* 
tract.  And  the  Ocher  &  Ford  matter, — I  did 
not  know  anything  about  it  until  I  asked 
him  about  it,  what  he  was  owing  so  much 
for,  something  like  that.  (f.  Had  you  asked 
him  about  that,  and  received  information 
about  it,  prior  to  this  talk  with  Miss  Sher- 
man? A,  Yes,  sir.  Q.  After  that  conversa- 
tion,, what  was  the  next  thing  you  did,  <ff 
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what  did  you  do,  if  anything,  rej^arding  the 
collection  of  that  claims  A,  This  conversa- 
tion took  place  on  Saturday,— I  have  referred 
to, — ^and  Monday  I  went  to  Mess.  Butterfield 
&  Eeeney,  and  saw  Mr.  Butterfield,  and  told 
him  all  the  facts  that  I  have  set  forth,  as 
near  as  I  can  remember  now,  and  asked  him 
if  there  was  anything  I  could  do  to  protect 
myself  against  a  loss  in  that  case.  Mr.  But> 
Cemela  thought  a  few  moments,  and  he  says : 
'Yes ;  you  can  get  out  a  writ  of  attachment. 
It  is  your  only  course  to  pursue. '  Q.  What 
was  aone  then?  A,  He  called  Mr.  Keeaey, 
who  had  lust  come  in,  I  think,  from  the  out- 
side— &  That  is  his  partner?  A  His 
gartner — Into  the  office,  and  told  him  what 
ad  been  said  ;  and  he  savs :  '  I  have  advised 
a  writ  of  attachment.  What  do  you  think 
of  it?'  Mr.  Eecney  says,  'I  don't  see  any 
other  chance  for  him,  or  any  other  way  for 
him  to  proceed. '  Mr.  Butterfield  says  to  him 
then  to  'go  on  and  draw  up  this  writ;'  that 
he  himself  had  to  go,  I  think,  to  Lansing. 
O.  Well,  what  was  done?  A,  And  Mr. 
Keeney  did  go  on  and  draw  up  this  paper, 
and  the  next  day  I  went  down  there  in  the 
morning,  and  swore  to  it,  and  he  called  the 
sheriff  over,  and  put  the  papers  in  his  hands 
to  serve.  Q.  I  would  like  to  know  why 
you  consulted  Butterfield  &  Eeeney  with 
regard  to  this  matter?  A.  Well,  I  consid- 
ered Mr.  Butterfield, — I  don't  know  about 
Mr.  Keeney, — but  I  considered  Mr.  Butter- 
field about  as  good  authority  as  we  had  here, 
and  I  thought  I  wanted  the  best  counsel  I 
could  get.  Q.  Did  you  know  anything  about 
his  character  and  standing  as  an  attorney? 
A,  I  had  always  heard  him  spoken  of  in  the 
very  highest  terms." 

Mr.  Butterfield,  the  attorney  referred  to  by 
Mr.  Perkins,  was  called  as  a  witness,  and 
testified  to  statements  made  by  Mr.  Perkins 
to  him,  and  the  advice  he  gave  him,  as  fol- 
lows :  **  0.  You  may  please  proceed  to  state 
what  the  facts  stated  to  you  by  Mr.  Perkins 
with  reference  to  that  claim  against  Mr.  Le 
Clear  were.  A.  I  do  not  think,  Mr.  Sweet, 
I  could  give  the  language.  I  certainly  would 
not  undertake  to  after  three  years'  time. 
But  in  substance  it  was  this :  He  said  that 
Mr.  Le  Clear  was  indebted  to  him  in  a  large 
amount ;  that  he  had  been  carrying  him,  and 
that  he  had  made  numerous  promises;  that 
he  had  great  confidence  in  him,  I  think,  and 
that  he  had  just  found  out  that  he  was  hope- 
lessly in  debt,  and  that  he  was  goin^  to  De- 
troit for  the  purpose  of  putting  his  prop- 
erty— entire  property — which  he  had  out  of 
his  hands.  I  think  he  mentioned  the  con- 
veyance to  his  father,  or  some  member  of  the 
family.  My  impression  is  he  said  something 
About  some  property  which  had  already  been 
transferred,  but  I  could  not  identify  that. 
Q.  I  will  ask  you  if  Mr.  Perkins  said  he 
knew  that  this  was  to  be  done,  or  stated  that 
he  had  reason  to  believe  it  was  to  be  done? 
A,  What  he  stated  to  me  was  that  he  had 
learned  it  from  some  source ;  it  was  a  book- 
keeper or  clerk,  or  somebody,  of  Mr.  Le 
Clear's  from  whom  he  said  he  got  his  in- 
formation. I  could  not  identify  the  person, 
but  be  seemed  to  be  very  certain  his  facts 
were  true.     Q.  Upon  that  statement  of  facts 
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on  his  part,  what  did  you  advise,  if  any- 
thing? A.  The  commencement  of  an  attach- 
ment suit."  Cross-examined  by  Mr.  Maker: 
**  Q.  Did  Mr.  Perkins  tell  you  what  the  ex- 
tent of  Mr.  Le  Clear's  indebtedness  was?  A, 
He  may  have  done  so,  but  my  impression  is 
he  simply  confined  himself  to  the  statement 
that  he  owed  so  much  that  he  had  no  hope 
of  paying.  Q.  That  he  owed  so  much  he 
had  no  hope  of  paying?  A.  Yes ;  some  gen- 
eral statement  of  that  kind.  He  may  have 
stated  the  amount,  but  I  don't  know.  Q. 
And  he  stated  to  you  that  Mr.  Le  Clear  was 
about  to  go  to  Detroit  for  the  purpose  of  dis- 
posing of  all  his  property?  A.  He  said  he 
was  informed  by  this  (by  the  source  of  which 
I  spoke  to  you)  that  he  was  about  going  to 
Detroit  to  dispose —  He  either  said  all  his 
property,  or  the  gallerv  and  stuff  up  there, 
which  was  all  he  had." 

The  court  instructed  the  jury,  substan- 
tially:   That  there  were  two  questions  of 
fact  to  be  determined,  in  order  to  ascertain 
whether  the  plaintiff  could   maintain  this 
action,  viz.,  that  the  motive  which  the  de- 
fendants in  this  suit  had  in  commencing  the 
attachment  suit  was  malicious :  and,  second, 
that  they  caused  it  to  be  issued  without  prob- 
able cause  for  so  doing,— and  that,  if  the  Jury 
found  that  the  attachment  proceedings  were 
commenced  and  prosecuted  without  prol^able 
cause,  they  were  at  liberty  to  infer  malice. 
That,  to  constitute  probable  cause  for  the 
prosecution  of  attachment  proceeding  upon 
the  claim  that  the  debtor  has  done  or  is  about 
to  do  some  act  or  acts  with  intent  to  defraud 
his  creditors,  it  is  necessary  that  the  person  or 
persons  instituting  such  proceedings  should 
actually  believe,  and  should  also  have  good 
reason  to  believe,  that  the  debtor  had  done 
or  was  about  to  do  such  act  or  acts  with  the 
fraudulent  intent  alleged  against  him.    That 
mere  belief  that  he  has  done  or  is  about  to 
do  such  fraudulent  act  is  not  sufficient  to 
justifv  an  attachment.    The  attachment  will 
be  unlawful  and  illegal  unless  tiie  belief  is 
founded  upon  knowledtre,  or  what  is  believed 
to  be  reliable  information,  as  to  facts  which, 
if  true,  would  justify  the  belief.    That  want 
of  probable  cause  is  an  essential  ground  in 
this  action,  or  one  of  the  essential  grounds. 
Other  things  may  be  inferred  from  this,  but 
this  cannot,  be  inferred  from  anything  else. 
It  must  bo  established  by  positive  and  ex- 
press proof.    That  the  plaintiff  had  the  right 
to  deal  with  his  property  and  dispose  of  it 
as  he  saw  fit,  so  long  as  he  did  not  seek  to 
dispose  of  it  with  an  intent  to  defraud  his 
credi  tors.    After  disposing  of  these  questions 
in  a  very  able,  lucid,  and  correct  charge,  the 
court  took  up  the  question  of  advice  of  coun- 
sel, and  directed  the  jury  as  follows :    "  There 
is   another  question  for   you   to   consider, 
which,  in  my  opinion,  bears  upon  this  ques- 
tion of  malice  and  unon  the  question  of  prob- 
able cause,  and  thatis  the  question  of  advioe 
of  counsel.    And  upon  that  question  I  charge 
you  that  advice  of  counsel  can  only  be  con- 
sidered when  the  party  seeking  advice  has 
fully,  fairly,  and  honestly  stated  all  the  facta 
and  circumstances  within  his  knowledge  to 
the  counsel  of  which  he  seeks  advice.    If  the 
party  seeking  such  advice,  instead  of  fully 
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Aod  fairly  stating  the  facts,  stated  as  a  mat- 
Ter  of  fact  that  which  he  did  not  know  to  be 
true,  or  had  good  reason  to  believe  to  be  true, 
based  upon  the  information  which  he  pos- 
sessed, and  acting  in  good  faith,  then  the 
advice  of  counsel  would  be  no  protection. 
Neither  would  it  be  any  protection  if  it  were 
resorted  to  merely  for  the  purpose  of  show- 
ing a  previous  intent  to  do  wrong ;  but  the 
advice  of  counsel,  when  sought,  must  be 
sought  in  good  faith,  and  all  of  the  facts  and 
circumstances  within  the  knowledge  of  the 
party  seeking  it,  and  the  information  upon 
which  he  acts  after  receiving  the  advice  of 
counsel,  must  be  fully  and  fairly  stated  to 
the  counsel  in  good  faith,  and  the  party  seek- 
ing the  advice  must  believe  the  facts  and 
circumstances,  as  he  narrates  them,  to  be 
true.  Upon  this  question  of  the  advice  of 
counsel.  Judge  Coolev,  in  his  work  on  Torts, 
under  the  head  of  'Malicious  Prosecution,' 
at  page  188,  says:  'It  may  perhaps  turn 
out  that  the  complainant,  instead  of  relying 
upon  his  own  Judgment,  has  taken  the  ad- 
vice of  counsel  learned  in  the  law,  and  acted 
upon  that.  This  should  be  safer  and  more 
reliable  than  his  own  judgment,  not  only 
because  it  is  the  advice  of  one  who  can  view 
the  facta  calmly  and  dispassionately,  but 
because  he  is  capable  of  judging  of  the  facts 
in  their  legal  bearing.  A  prudent  man  is 
therefore  expected  to  take  such  advice,  and 
when  he  does  it,  and  places  all  the  facts  be- 
fore his  counsel,  and  acts  upon  his  opinion, 
proof  of  the  fact  makes  out  a  case  of  probable 
cause,  provided  tlie  disclosure  appears  to 
have  been  full  and  fair,  and  not  to  have  with- 
held any  of  the  material  facts. '  And  the  su- 
preme court,  in  a  case  in  Barry  county,  in 
92  Mich.,  at  page  75  (Perry  v.  Bulier),  has 
said  that:  'A  person  seeking  and  receiving 
euch  advice  is  in  law,  as  well  as  in  morals, 
justified  in  acting  upon  it,  provided  that  he 
fully  and  fairly  stated  the  facts  to  the  at- 
torney. '  And  I  charge  you,  gentlemen,  that 
these  extracts  which  I  have  just  read  state 
the  law  correctly,  and  you  will  apply  that 
in  your  consideration  of  this  case."  The 
jury  returned  a  verdict  in  favor  of  the  de- 
fendants. 

The  main  contention  of  plaintiff's  counsel 
is  that  the  court  was  in  error  in  permitting 
<iefendant8  to  show  the  advice  of  counsel,  and 
in  directing  the  jury  that  they  might  con- 
sider this  advice  in  determining  the  question 
of  probable  cause  and  malice,  tlie  claim  be- 
ing that  this  rule  does  not  obtain  in  causes 
growing  out  of  the  commencement  of  civil 
actions.^  No  distinction  exists  between  crim- 
inal and  civil  actions  upon  the  question  as 
to  want  of  probable  cause  and  malice.  In 
Steieart  t.  Sonnebom,  08  U.  S.  192.  25  L.  ed. 
118,  it  was  said:  ''It  is  abundantly  settled 
that  no  case  can  be  maintained  against  an 
unsuccessful  plaintiff  or  prosecutor  unless  it 
is  shown  affirmatively  that  he  was  actuated 
in  his  conduct  by  malice,  or  some  improper 
or  sinister  motive.  Malice  is  essential  to 
the  maintenance  of  any  such  action,  and  not 
merely  (as  the  circuit  judge  thought)  to  the 
recovery  of  exemplary  damages.  Notwith- 
standing what  has  been  saia  in  some  de- 
cisions of  distinctions  between  actions  for 
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criminal  prosecutions  and  civil  suits,  both 
classes,  at  the  present  day,  require  substan- 
tially the  same  essentials.  Certainly  an  ac- 
tion for  instituting  a  civil  suit  requires  no 
less  for  its  maintenance  than  an  action  for 
malicious  prosecution  of  a  criminal  proceed- 
ing. "  In  WiUiams  v.  Sunter,  10  N.  C.  545, 
14  Am.  Dec.  597,  where  an  attachment  had 
been  issued,  it  was  said  by  Mr.  Justice  Tay- 
lor: "I  cannot  distinguish  this  case  from 
an  action  for  maliciously  holding  a  party  to 
bail,  or  issuing  out  a  writ  where  nothing  is 
due,  in  which  case  the  action  is  malice  and 
want  of  probable  cause."  In  the  following 
cases  the  actions  were  brought  for  wrongful 
prosecution  of  civil  actions,  and  they  hold 
that  the  rule  is  the  same  in  civil  actions  as  in 
criminal  prosecutions:  0' Grady  v.  Julian, 
84  Ala.  91 ;  MeCracken  ▼.  Covington  City  Nai, 
Bank,  4  Fed.  Rep.  602 ;  Brewer  v.  Jaecbe,  22 
Fed.  Rep.  222 ;  Emereon  v.  Cochran,  111  Pa. 
619 ;  Bledge  v.  McLaren,  29  Ga.  64 ;  Spengler 
V.  Davy,  15  Gratt.  881 ;  Allen  v.  Codman, 
189  Mass.  186.  This  same  rule  was  applied 
in  Brand  v.  Hinchman,  68  Mich.  601,— an 
action  for  maliciously  suine  out  an  attach- 
ment,— in  which  it  was  said :  "There  is  no 
doubt  that,  if  the  defendants  honestly  be- 
lieved that  they  had  probable  cause,  the  mere 
fact  that  there  was  not  in  realitv  any  prob- 
able cause  would  not  render  them  liable. 
But  it  was  for  the  jury  to  determine  whether 
they  honestly  believed  that  they  had  prob- 
able cause,  and  they  could  only  determine 
this  by  ascertaining  what  careful  and  pru- 
dent business  men  would  have  done  under 
like  circumstances." 

But  it  is  contended  that  the  advice  of  coun- 
sel cannot  protect  a  party  in  the  prosecution 
of  a  evil  action,  and  the  fact  that  he  relied 
upon  the  advice  of  counsel  in  suing  out  an 
attachment  is  no  evidence  of  want  of  malice, 
and  cannot  be  used  in  determining  the  ques- 
tion of  want  of  probable  cause.  Professor 
Tiedeman,  in  his  note  to  Sharpe  v.  John- 
stone, — a  case  from  Missouri  Supreme  Court 
[76  Mo.  660],  and  reported  in  21  Am.  L. 
Keg.  N.  8.  576,— says:  *'It  is  remarkable 
with  what  uncertainty  the  books  speak  of 
the  manner  in  which  the  advice  of  counsel 
const!  tutes  a  defense.  Some  of  the  cases  hold 
that  it  is  proof  of  probable  cause.  Some 
maintain  that  it  disproves  malice,  in  most 
cases  imposing  no  limitation  upon  its  scope ; 
while  others — and,  it  is  believed,  the  major- 
ity of  cases— refer  to  it  as  establishing  both 
the  absence  of  malice  and  the  presence  of 
probable  cause. "  In  the  present  case  the  act- 
ual facts  as  to  the  purpose  of  Mr.  Le  Clear 
to  dispose  of  his  property  with  intent  to  de- 
fraud his  creditors  were  in  dispute.  Just 
what  Miss  Sherman  communicated  to  Mr. 
Perkins,  and  Mr.  Perkins  communicated  to 
his  attorney,  Mr.  Butterficid,  was  not  in  dis- 
pute. Upon  the  proceedings  to  dissolve  the 
attachment,  it  was  incumbent  upon  the  plain- 
tiffs in  the  writ  (Perkins  &  Richmond)  to 
show  actual  cause  for  suing  out  the  writ. 
It  was  obligatory  upon  them  to  show  that 
the  allegations  in  the  affidavit  were  literally 
true.  On  the  other  hand,  in  the  present  suit 
for  malicious  prosecution  of  the  writ,  a  com* 
plete  defense  is  established  by  showing  prob 
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able  cause;  or,  in  other  words,  the  burden 
is  upon  the  plaintiff  in  this  suit  (he  who 
was  the  defendant  in  the  writ  of  attachment) 
to  establish  both  want  of  probable  cause  and 
malice,  to  make  his  case,  though  malice  may 
be  inferred  from  want  of  probable  cause.  It 
is  generally  stated  in  all  cases  upon  this 
subject  that  malice  and  want  of  probable 
cause  must  coexist,  to  found  an  action  for 
malicious  prosecution,  although  malice  need 
not  be  directly  and  affirmatively  proved,  but 
may  be  inferred  from  want  of  probable  cause. 
Where  the  facts  are  undisputed,  probable 
cause  is  a  question  of  law,  to  be  determined 
by  the  court  upon  the  facts  of  the  case.  /«• 
rael  v.  Brooks,  23  111.  575 ;  Cloon  v.  Qerry^ 
18  Gray,  201.  But  if  the  facts  arc  in  dis- 
pute, so  that  the  question  of  probable  cause 
oecomes  a  mixed  one  of  law  and  fact,  it 
must  be  given  to  the  jury  to  determine,  upon 
proper  instruction  from  the  court.  Hum- 
phries V.  Parker,  52  Me.  502 ;  Heyne  v.  Blair, 
62  N.  Y.  U ;  CoU  v.  Curtis,  16  Minn.  182 
(Gil.  161) .  In  this  state  the  rule  has  been 
adopted  that  where  one  places  all  the  facts 
before  his  oounsel,  and  acts  upon  his  opin- 
ion, proof  of  the  fact  makes  a  case  of  prob- 
able cause,  provided  the  disclosure  appears 
to  have  been  full  and  fair,  and  no  material 
facts  withheld.  In  support  of  the  text  in 
Cooley  on  Torts,  recited  in  the  circuit  Judge's 
charge,  the  author  cites  Bavenga  ▼.  Jnaekin- 
tosh,  2  Barn.  &  C.  698 :  Stone  v.  Swift,  4 
Pick.  389,  16  Am.  Dec.  849;  Walter  y,  'Sam- 
ple, 25  Pa.  275,— and  a  long  list  of  other 
cases.  In  the  last  case  cited  ( Walter  v.  Sam- 
ple) ,  it  was  said  :  **  If  a  prosecutor  has  fairly 
submitted  to  his  counsel  all  the  facts  that 
he  knows  are  capable  of  proof,  and  has  acted 
bona  fide  on  the  advice  given,  he  negatives, 
if  not  the  malice,  the  want  of  probable  cause, 
and  is  not  liable  to  an  action  for  malicious 
prosecution,  even  though  the  facts  did  not 
clearly  warrant  the  advice  and  prosecution.'' 
It  is  also  held  that  advice  of  counsel  may 
also  disprove  malice.  In  Stanton  v.  jETaW, 
27  Mich.  589,  Mr,  Justice  Campbell  says: 
"Every  man  of  common  information  is  pre- 
sumed to  know  that  it  is  not  safe,  in  matters 
of  importance,  to  trust  to  the  legal  opinion 
of  any  but  recognized  lawyers. 
When  a  person  resorts  to  the  best  means  in 
hit  power  for  information,  it  will  be  such 


proof  of  honesty  as  would  disprove  malice, 
and  operate  as  a  defense,  proportionate  to 
his  diligence."  In  Perry  v.  Suker,  92  Mich. 
75,  it  was  said:  ^'The  person  seeking  and 
receiving  such  advice  is  in  law,  as  in  mor- 
als. Justified  in  acting  upon  it,  provided  that 
he  fully  and  fairly  states  the  facts  to  the  at- 
torney. The  following  cases  are  in  accord 
with  our  own  decisions  in  which  advice  of 
counsel  has  b€«n  held  to  constitute  either 
probable  cause  or  absence  of  malice,  in  the 
prosecution  of  civil  proceedings.  Brewer  v. 
Jacobs,  22  Fed.  Rep.  222 ;  Bm^son  t.  Coch- 
ran, 111  Pa.  619;  Allen  r.  Codman,  139 
Mass.  186 ;  Lemay  v.  WiUiams,  82  Ark.  166. 

It  is  contended  that  the  allowance  of  Miss 
Sherman's  testimony  as  to  her  knowledge  of 
plaintiff's  business  and  financial  affairs  and 
his  efforts  to  borrow  money,  and  the  inclu- 
sion of  those  elements  in  the  charge  to  the 
jury,  as  part  of  what  was  claimed  by  the 
defendant  to  justify  the  attachment,  was  er- 
ror. We  think  there  was  no  error  in  tJiis. 
The  gist  of  the  action  is  want  of  probable 
cause  and  malice,  and  whatever  had  a  tend- 
ency to  rebut  malice  and  show  probable  cause 
was  competent;  and  Miss  Sherman's  testi- 
mony was  competent  and  admissible,  as  bear- 
ing upon  both  questions,  and  to  enable  the 
jury  to  say  whether  the  defendants  did  more 
than  **  what  careful  and  prudent  business  men 
would  have  done  under  like  circumstances.*^ 
Brand  v.  Hiiiehman,  supra. 

It  is  also  claimed  that  the  court  erred  in 
charging  that  both  want  of  probable  cause 
and  malice  must  concur,  to  entitle  the  plain- 
tiff to  recover.  This  has  alreadv  been  dis- 
cussed, and  the  doctrine  is  too  well  settled  to 
need  any  further  discussion,  that  the  charge 
was  correct.  The  authorities  are  uniform 
upon  the  subject,  and  maintain  the  charge 
as  given.  See  the  authorities  collected  in 
14  Am.  &£Dg.  Encyclop.  Law,  p,  ^Qetseq.; 
also  cases  cited  in  note  to  SJiarpe  ▼.  John- 
stone, supra. 

Some  other  errors  are  claimed,  but  after  a 
careful  examination  of  them,  and  the  au- 
thorities bearing  upon  the  subjects  discussed 
in  brief  of  plaintiff's  counsel,  we  do  not 
think  them  of  sufficient  importance  to  need 
discussion  here. 

Judgment  is  affirmed. 

The  other  Justices  concur. 


MINNESOTA  SUPREME  COURT. 


John  SHEEHAN,  Bespi.^ 

Edward  FLYNN,  AppL 

,  ( Minn. ) 

*!•   The  old  common-law  rule  that  buf- 
fkuse  water  is  a  common  enemy,  which 

*HeadD0te8  by  Canty,  J. 


each  owner  may  set  rid  of  as  best  be  oan,  It  in 
force  in  this  state,  except  that  it  is  modified  by 
rbe  ruJe  that  he  must  so  use  his  own  as  not  ui>- 
necessarily  or  unreasonably  to  injure  his  neigh- 
bor. Under  this  rule  it  is  the  duty  of  an  owner 
draininflr  bis  own  land  to  deposit  the  surface  wa- 
ter in  some  natural  drain.  If  one  is  reasonably 
acoerelble;  and  he  is  entitled  to  deposit  the  same 
in  such  natural  drain,  thouflrh  it  is  thereby  con* 
veyed  upon  the  land  of  his  nelirhbor,  tt  it  does 
not  thereby  unreasonably  injure  him. 


Note.— The  confusion  which  has  grown  up  in 
regard  to  surface  water  is  well  illustrated  by  the 
above  decision.  By  the  dvU  law  the  same  rule 
86  L.  R  A. 


was  applied  to  both  surface  water  and  water* 
courses.  The  natural  course  cou  Id  not  be  changed 
or  obstructed,  nor  oould  the  flow  be  Increased  to 


See  also  31  L.  R.  A.  .547. 


1894. 


Bhxbhab  t.  Flthh. 


68a 


8«  A  elrenButeiiee  to  be  eoDsldered  In 
determining  what  1»  •  reasonable  use 

of  oiie*8  own  land,  under  thJs  rule,  is  the  amount 
of  benefit  to  hJs  estate  thus  drained,  as  compared 
with  the  amount  of  injury  to  his  ne1gbbor*8  es- 
tate by  reason  of  oastlnff  the  burden  of  the  sur- 
tauoe  water  upon  it. 

3.  Subjeet  to  these  llmltations»  and  the 

mie  that  be  must  in  all  oases  do  what  is  reason- 
able to  dispose  of  the  surface  water  to  the  least 
iujury  to  his  neighbors,  such  owner  has  a  right 
to  drain  his  own  land  for  some  proper  use,  and 
cast  the  water  upon  theirs,  whether  such  drain- 
age is  the  direct  and  sole  purpose  of  the  improve- 
ment, or  only  results  incidentally  therefrom. 

4.  Hogenaon  v.  8t,  Pavl,  M.  AM,R,  Co.,  81  Minn. 
29M;  Olson  t.  8t.  Paul,  M.AM.R,  Co.,  88  Minn.  419; 
and  Jordan  v.  8L  Paul,  M.  A  M.  R.  Co,,  6  U  EL  A, 
673,  42  Minn.  172,~orltIcized.  Bawe  v.  8U  Paul, 
M.AM.IL  Co^  41  Minn.  884,  disapproved. 

(December  14, 180L) 

APPEAL  l^  defendant  from  a  Judgment  of 
the  District  Court  for  WashiDgton  County, 
enjoining  him  from  proceed inc^  to  construct  a 
ditch,  the  effect  of  which  would  be  to  increase 
the  amount  of  surface  water  cast  upon  plain- 
tiff's property.     Recersed. 

The  facts  are  stated  in  the  opinion. 
Mr.  J.  N.  Castle  for  appellant 
Hr.  Fayette  Marsh  for  respondent 

Cantjr*  «/.,  delivered  the  opinion  of  the 
court: 

Plaintiff  is  the  owner  of  eighty  acres  of 
land,  and  the  defendant  of  one  hundred  and 
sixty  acres,  all  in  the  same  section,  but  not 
adjoining,  there  being  a  forty- acre  tract  be- 
tween the  land  of  plaintiff  and  that  of  de- 
fendant. Bordering  on  the  land  of  plaintiQ 
is  a  lake  covering  about  tbirtv  acres,  which 
does  not  touch  the  land  of  defeudant.  On 
one  side  of  defendant's  land  is  a  depression 
In  the  surface  of  the  ground,  and  in  the 
seasons  of  high  water,  melting  snows,  and 
heavy  rains,  in  the  spring,  surface  waters  ac- 
cumulate in  it  to  a  depth  of  about  four  feet, 
and  cover  about  twenty  acres.  This  depression 
extends  somewhat  beyond  the  line  of  defend- 
ant's land,  and  along  this  line  is  a  highway, 
much  traveled,  which  is  more  or  less  sub- 
merged and  rendered  impassable  by  the  ac- 
cumulation of  water  in  this  depression,  and 
in  the  spring  of  1893  this  highway  wan  by 
reason  thereof  impassable  for  two  months. 
The  surface  water  thus  accumulated  Bouks 
into  the  ground,  evaporates,  and  disappears 


the  damage  of  the  lower  proprietor.  By  the 
*' common  enemy**  doctrine  of  Gannon  v.  Har- 
gadon,  10  Allen*  108.  87  Am.  Dec.  825,  no  action 
would  He  for  obstructing,  diverting,  or  hastening 
the  flow  of  surface  water.  In  the  above  decision 
the  court  states  that  the  *' common  enemy"  doc- 
trine Is  in  force  in  Minnesota  with  some  modifica- 
tions, and  sums  up  the  modified  doctrine  by  stating 
in  substance  that  a  man  has  a  right  to  drain  hia 
land  but  he  must  turn  the  water  into  the  natural 
drain  or  into  some  course  where  it  will  do  the  least 
injury  to  his  neighbor  and  he  cannot  prevent  its 
coming  on  his  land  by  obstructing  a  natural  drain. 
This  is  a  complete  departure  from  the  **  common 
enemy**  doctrine  in  the  two  most  important  of  the 
three  branches  i,  c  the  right  to  divert  and  obstruct, 
and  a  modifloatioo  of  the  third  branoh  in  that  it 

26  L.  R  A. 


during  the  summer  season.  The  land  thus 
covert  bv  this  surface  water  is  fine  agricult 
tural  land,  of  the  same  general  character  ss 
the  higher  land  around  it.  In  1871  the  de- 
fendant dug  a  ditch  ninety- six  rods  long,  all 
upon  his  own  land  connecting  this  depression 
with  the  head  of  a  small  ravine  on  his  own 
land,  entire!  V  draining  the  surface  water  from 
this  depression,  and  conveying  it  into  this 
ravine.  Tlie  ravine  carried  it  across  the  in- 
tervening forty  acres  between  the  land  of 
plaintiff  and  that  of  defendant ;  then  across 
plaintiff's  land,  and  into  the  lake.  The  ditch 
was  permitted  to  fill  up  in  four  or  five  vears 
thereafter  so  as  to  prevent  the  escape  of  the 
accumulated  surface  water.  The  shores  or 
banks  of  the  lake  are  high  and  precipitous, 
except  on  the  south  side.  Extending  from 
the  lake  into  plaintiff's  land,  for  some  dis- 
tance, there  is  a  slough  which  is  nearly  on  a 
level  with  the  lake,  and,  except  in  dry  times, 
is  fil  led  with  water.  In  the  month  of  A ugust, 
1893,  the  overseer  of  highways  filed  his  af- 
fidavit with  the  chairman  of  the  board  of  town 
supervisors,  who  issued  a  notice  to  this  de- 
fendant, and  such  proceedings  were  had  that 
the  board  condemned  through  the  land  of  this 
defendant  the  right  to  reconstruct  and  main- 
tain this  ditch  for  the  purpose  of  draining 
this  highway,  under  and  pursuant  to  sections 
101  to  108,  inclusive,  of  chapter  18,  Oen. 
Stat.  1878.  Thereupon,  the  board  contracted 
with  defendant  to  reopen  and  reconstruct  said 
ditch,  and  lay  sewer  pipe  of  the  diameter  of 
eight  inches  in  the  same,  to  carry  off  such 
surface  water  from  said  depression,  and  de- 
posit it  in  the  head  of  said  ravine.  When 
the  defendant  had  the  ditch  partly  reopened 
and  the  sewer  pipe  partly  laid,  this  action 
was  brought  for  an  injunction  restraining 
him  from  constructing  such  drain,  and  de- 
positing such  surface  water  on  the  land  of 
plaintiff. 

On  the  trial  before  the  court  without  a 
Jury,  the  court  found  all  the  foregoing  facts, 
and  also  found  that  if  such  drain  is  con- 
structed, and  such  surface  waters  deposited 
in  said  ravine,  and  by  it  conducted  into  said 
lake,  it  **will  raise  the  water  in  said  lake, 
in  the  spring  of  the  year,  higher  than  it 
otherwise  would  be  raised,  and  will  sub- 
merge a  quantitv  of  plaintiff's  land  around 
the  shores  of  said  lake,  that  would  not  other- 
wise be  submerged,  to  the  extent  of  between 
one  and  two  acres,  which  will  damage  said 
land  in  the  sum  of  fifty  dollars;"  "that  the 


makes  the  right  to  hasten  a  positive  rather  than  a 
negative  right  for  it  denies  the  right  to  interfere 
with  the  attempt  to  hasten. 

At  the  same  time  the  decision  is  an  adoption  of 
the  two  branches  of  the  civil-law  rule  which  de- 
nied the  riirht  to  divert  or  obstruct  and  a  modifica- 
tion of  the  third  branch  only  in  refusing  to  deny  the 
right  to  hasten  merely  because  of  prejudice  to  the 
neighbor  provided  the  prejudice  b  not  unreason- 
able  under  all  the  circumstances.  It  woilld  seem 
therefore  that  a  modified  civU-Iaw  rule  rather  than 
a  modified  ''common  enemy**  rule  was  the  one  act- 
ually In  force  in  Minnesota.  And  such  is  the  fact 
with  regard  to  other  states  which  profess  to  have 
adopted  the  *'oommon  enemy  rule.  For  the  au  thori- 
ties  upon  the  subject,  see  noU  to  Graj  v,  McWi&> 
Hams  (Gal.)  aL.B.  A.  6QB. 
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waters  which  will  accumulate  in  said  de- 
pression will  not  flow  upon  plaintiff's  land 
or  into  said  lake  without  said  ditch  ;'*  **thnt 
said  ditch  or  drain  is  necessary  to  drain  the 
water  from  said  depression,  and  to  render  said 
highway  passable  at  all  seasons  of  the  year, 
and  to  reclaim  and  make  said  depression  good 
agricultural  land.''  On  these  findings  the 
court  ordered  judgment  for  the  plaintiff,  and 
from  the  judgment  entered  thereon  defendant 
appeals.  No^settled  case  or  bill  of  exceptions 
was  filed,  and  the  Question  to  be  determined 
Is  whether  the  finaings  of  fact  sustain  the 
judgment. 

This  plaintiff  was  not  a  party  to  the  con- 
demnation proceedings,  and  the  town  has  no 
more  right  to  cast  this  water  upon  plaintiff's 
land  than  defendant,  in  his  own  right,  had 
and  still  has.  In  this  respect,  he  and  the  town 
stand  on  the  same  footing.  We  are  of  the 
opinion  that  the  judgment  is  not  sustained 
by  the  findings ;  that  this  is  a  case  where  the 
■common- law  rule  as  lo  surface  water  should 
be  applied.  It  is  found  that  the  improve- 
ment is  necessary  to  drain  the  highway  and 
the  land  of  defendant.  From  this  it  must  be 
inferred  that  there  was  no  other  reasonable 
way .  in  which  the  depression  could  be 
•drained,  and  no  other  natural  drain  into 
whicli  the  surface  water  could  more  rea> 
sonably  be  turned.  The  common-law  rule  as 
to  liability  for  the  diversion  of  surface  water 
has  been  modified  in  this  and  other  states  by 
the  rule  that  a  person  must  so  use  his  own  as 
not  unnecessarily  or  unreasonably  to  injure 
his  neighbor.  A  circumstance  to  be  consid- 
od  in  determining  what  is  reasonable  use  of 
one's  own  land  is  the  amount  of  benefit  to  the 
■estate  drained  or  improved,  as  compared  with 
the  amount  of  injury  to  the  estate  on  which 
the  burden  of  the  surface  water  is  cast. 
BvffhexY.  AvderRon,  68  Ala.  280,  44  Am.  Rep. 
147.  "But  the  extent  to  wln'ch  any  proprietor 
may  go  in  these  and  other  ways,  in  in- 
oidentrtlly,  while  improving  his  own  land, 
turning  the  surface  water  of  his  own  land  off 
on  the  lands  of  others,  must,  in  each  case,  be 
determined  by  the  degree  of  comparative  in- 
jury it  may  produce  and  relieve."  Ray, 
Negligence  of  Imposed  Duties,  301.  The 
benefit  in  this  case  will  be  the  redeeming  of 
twenty  acres  of  fine  agricultural  land,  and 
the  restoring  of  this  highway,  while  the  in- 
jury will  be  the  submerging,  for  some  time 
in  the  spring,  of  an  acre  or  two  of  such  land 
as  is  found  along  the  shore  of  such  a  lake. 
It  seems  to  us  that  the  extent  to  which  the 
■common-law  is  thus  modified  is  well  ex- 
pressed in  the  case  of  O'Brien  v.  St,  Paul, 
25  Minn.  835,  83  Am.  Rep.  470,  where  it  is 
said  :  '*It  [surface  water]  has  been  called  a 
-common  enemy,  which  each  owner  may  get 
rid  of  as  best  he  may ;  and  some  cases— and 
not  a  few,  indeed — maintain  the  owner's 
right  to  adopt  any  means  he  may  choose  to 
prevent.it  coming  on  his  land,  or  to  turn  it 
off  from  his  land,  without  regard  to  the  con- 
flequences  which  may  ensue  to  others.  These 
oases  are  founded  on  an  owner's  assumed 
right  to  do  absolutely  what  he  will  with  his 
own.  This  right,  however,  is  somewhat  re- 
stricted by  the  maxim  that  'a  man  must  so 
use  his  own  as  not  unnecessarily  to  do  injury 
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to  another,  *^a  maxim  which  grows  out  d 
the  necessities  of  society,  and  without  which 
society  would  be  hardly  possible.  A  man's 
right  to  use  his  property  is  restricted,  for 
instance,  to  the  manner  in  which  such  prop- 
erty is  ordinarily  used."  Again,  on  pa^^e 
336  [83  Am.  Rep.  475],  it  is  said :  ''Although 
we  are  not  prepared  to  say  that  in  no  case  can 
an  owner  lawfully  improve  his  own  land  in 
such  a  way  as  to  cause  the  surface  waters  to 
flow  off  in  streams  upon  the  land  of  another, 
we  do  not  hesitate  to  say  that  he  may  not 
turn  the  water,  in  destructive  currents,  upon 
the  adjoining  land.  .  .  .  From  the  com- 
plaint, tliere  does  not  appear  any  necessity, 
in  grading  the  avenue,  to  collect  the  water 
at  the  point  indicated,  nor  any  difficulty  in 
conducting  it  off  without  injury  to  private 
property.**^  This  is  a  reasonable  doctrine, 
that  takes  into  consideration  all  the  circum- 
stances of  each  case.  It  gives  each  man  the 
common-law  right  to  improve  and  enjoy  his 
own  property  to  its  fullest  extent,  but  limited 
by  the  requirement  that  he  use  reasonable 
care  in  disposins:  of  surface  water,  which  the 
common  law  did  not  always  require  him  to 
do.  When  he  has  used  such  reasonable  care, 
he  can  generally  stand  on  his  common -law 
rights  whether  such  surface  water  injures  his 
neighbor  or  not.  But  the  former  decisions  of 
this  court  are  not  all  consistent  with  this 
rule,  and  it  is  necessary  that  we  consider  some 
of  them. 

In  the  case  of  Hogenson  v.  St.  Paul,  M.  db 
M.  R.  Co.,  31  Minn.  224,  this  court  made  the 
distinction  that  where  the  improvement  was 
not  made  for  the  purpose  of  drainage,  but 
drainage  resulted  as  a  mere  incident  from 
sjich  improvement,  the  party  is  not  liable  for 
casting  surface  water  on  the  lands  of  his 
neighbor,  but  where  the  improvement  was 
made  for  the  direct  purpose  of  drainage  he  is 
liable.  The  distinction  thus  made  in  that 
case  is  approved  or  recognized  in  OUon  v. 
St.  Paul,  M.  dt  M,  R,  Co.  38  Minn.  419; 
Jordan  v.  St.  Paul,  M.  <fe  M.  li.  Co.  42  Minn. 
172,  6  L.  R.  A.  573,  and  Brown  v.  Winons 
d  S.  W.  R.  Co.  53  Minn.  259.  But  it  seems 
to  us,  after  careful  consideration,  that,  while 
the  result  arrived  at  in  each  of  these  cases  is 
right,  the  distinction  thus  made  is  not  well 
founded.  In  tlie  Hoffenson  Case,  the  railway 
company,  to  drain  its  roadbed,  dug  two 
ditches,  one  on  each  side  of  the  roadbed  for 
some  disrance.  connected  them  with  a  culvert 
across  the  roadbed,  and  with  a  ditch  con- 
structed from  this  point,  extending  away 
from  the  tracks  for  three  miles,  through  low, 
marshy  lands,  and  there  terminating  without 
connecting  with  any  natural  drain.  From 
this  point  the  water  conducted  by  the  ditch 
flowed  off,  over  the  flat  prairie,  six  miles 
away,  to  plaintiff's  farm,  and  flowed  upon 
and  injured  it.  It  was  held  that  these  ditches 
having  been  made  for  the  direct  purpose  of 
draining  the  roadbed,  and  not  as  incidental 
to  some  other  improvement,  the  plaintiff  wsi 
entitled  to  recover.  The  case  of  Olson  v.  Si. 
Paul,  M.  d;  M.  R.  Co., supra,  as  reported,  does 
not  state  the  facts  very  fully ;  but,  by  a  refer- 
ence ta  the  paper  book  in  that  case,  it  ap- 
pears that  on  the  trial,  before  the  court  with- 
out a  jury,  the  court  found  that  easterly  from 
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4hs  line  of  the  railroad,  about  five  miles, 
there  is  a  ridge  of  hills ;  that  the  surface 
water  drains  from  these  hills  towards  the  rail- 
road ;  that  a  laree  part  of  six  interveniog  sec- 
tions of  land,  ^and  some  land  lying  imme- 
diately east  of  these  sections,  is  and  consists 
of  swampy  lands,  and  that  these  lands  form  a 
baslD,  and  drain  a  vast  portion  of  the  country 
east  and  southeast  of  them ;  that  the  natural 
drainage  of  these  lands  is  north,  or  west  of 
north,  across  the  land  over  which  the  railroad 
passes,  and  in  the  vicinity  of  the  point  where 
the  ditcli  in  question  lies  at  right  angles  from 
the  defendant's  track.  **  The  court  then  finds 
that  the  railroad  company  constructed  its 
roadbed  by  raising  it  above  the  surface  of 
the  fiat  prairie,  and  for  this  purpose  exca- 
vated ditches  on  each  side  of  the  roadbed ; 
that,  for  the  purpose  of  draining  these  ditches 
and  its  roadbed,  it  constructed  seven  culverts 
across  its  roadbed,  and  made  the  ditch  in 
question  three  miles  long,  running  directly 
west,  at  right  angles  to  its  railroad,  to  a 
coulee,  which,  below  the  point  of  its  con- 
nection with  the  ditch,  gradually  widens  out 
until  no  longer  perceptible ;  that  this  ditch 
carried  vast  quantities  of  water  from  this 
swamp  into  this  coulee,  which,  at  its  mouUi, 
deposited  sucn  water  on  the  flat  prairie,  where 
it  spread  out,  and  flowed  some  distance  to 
and  upon  plaintiff's  farm,  and  flooded  it. 
It  was  held  that  he  was  entitled  to  recover. 
In  the  Jordan  Com,  the  defendant  dug  two 
large  ditches,  each  six  miles  in  length,  one 
on  each  side  of  its  roadbed,  through  low,  wet 
land,  and  connected  them  with  five  large 
culverts.  These  ditches  collected  and  ac- 
cumulated large  quantities  of  surface  water, 
and  disclmrged  it  on  plaintiff's  land,  over- 
flowing it  and  damaging  his  crops.  The 
i'ury  rendered  a  verdict  for  plaintiff  but  also, 
y  a  special  verdict,  found  that  the  ditches 
were  made  for  the  purpose  of  constructing 
defendant's  road,  and  not  for  the  purpose  of 
drainage,  and  that  such  road  was  properly 
constructed,  and  in  the  usual  and  ordinary 
manner  of  constructing  railroads  in  prairie 
countries.  On  these  facts  this  court  held  that 
plaintiff  was  not  entitled  to  recover,  that  the 
drainage  obtained  was  merely  incidental  to 
the  ordinary  and  necessary  improvement  of 
the  land,  and  that  the  improvement  was  not 
for  the  mere  purpose  of  drainage.  In  the 
Brawn  Case  the  deffndant  built  its  railroad 
on  the  side  of  the  hill,  and  excavated  **  bor- 
row pits"  on  each  side,  with  which  to  make 
the  embankments.  The  water  from  the  hill 
<x>llected  in  the  upper  borrow  pit,  ran  down 
to  the  lowest  point  of  the  depression,  and 
through  a  culvert  constructed  across  under 
the  roadbed,  and  off  over  plaintiff's  lot.  It 
was  held  he  could  not  recover.  In  the  opin- 
ion it  is  said  (p.  259,  58  Minn.)  :  ''In  Ro- 
Veruionr,  St.  Paul,  Af,  dt  M.  R.  Co.,  81  Minn. 
234,  the  only  attempt  by  defendant  to  im- 
prove its  own  land  was  by  collecting  surface 
waters  naturally  resting  on  it,  and,  by  means 
of  ditches,  conducting  them  to,  and  deposit- 
ing them  on,  the  land  of  the  plaintiff. 
•  .  .  The  test  of  liability  must  be,  Is  the 
injury  incidental  to  another  man  doing  on 
his  own  land  what  he  has  a  right  to  do,  i.  e. 
improve  it  for  the  purpose  for  which  such 
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land  is  ordinarily  used,  doing  what  is  nec- 
essary for  the  purpose?  It  must,  however, 
be  understood  that  one  cannot  improve  his 
own  land  by  merely  transferring  waters 
which  would  naturally  rest  upon  it  to  the 
land  of  another. "  It  was  held  that  the  plain- 
tiff could  not  recover. 

It  seems  to  us  that  the  results  in  these  cases 
can  only  be  reconciled  with  each  other,  and 
with  the  other  decisions  of  this  court,  by 
taking  into  consideration  the  general  topog- 
raphy of  the  country  where  the  cases  arose. 
The  court  can  take  Judicial  notice  of  such 
general  topoeraph^,  of  the  general  character 
of  the  natural  drainage  in  different  parts  of 
the  state,  and  of  the  location  and  character  of 
the  rivers  flowing  through  the  state.  Bliss, 
Code  PI.  $  189.  It  seems  to  us  that  some 
confusion  has  arisen  by  failing  to  take  into 
consideration  the  topographv  of  the  low,  flat 
country  in  the  Red  Kiver  valley,  where  aiose 
the  Rogenwn  Case,  the  OUon  Cosb,  and  tlie 
Jordan  C<ue,  and  the  more  high,  hilly,  or 
rolling  country  in  other  parts  of  the  state, 
where  arose  the  other  cases  above  cited,  and 
such  cases  as  Eobs  v.  Minneapolis,  22  Minn. 
159,  and  Pye  v.  Mankato,  86  Minn.  873.  In 
each  of  the  last  two  oases,  as  well  as  in  the 
case  of  O'Brien  v.  St,  Paul,  supra,  the  city 
was  held  liable  for  collecting  in  its  streets, 
by  artificial  means,  large  quantities  of  sur- 
face water,  and  casting  it  upon  the  land  of 
an  adjoining  owner.  The  court  had  a  right 
to  take  judicial  notice  that  these  cities  are 
situated  on  large  rivers,  and  in  apart  of  the 
stiiie  affording  many  natural  drains,  and  it 
will  be  presumed  that  it  was  not  reasonably 
necessary  to  deposit  elsewhere  than  in  such 
a  natural  drain  the  surface  water  thus  arti- 
ficially collected  on  the  streets.  But  such 
f^resumption  will  not  ordinarily  apply  to  th» 
ow.  flat  country  in  the  Red  Kiver  valley, 
the  greater  portion  of  which  is  destitute  of 
natural  drains.  In  the  Uoycnson  Case  the 
court  did  not  take  the  topography  of  the 
country  into  consideration.  The  defendant 
constructed  its  railroad  through  a  fiat  section 
of  country,  where  there  were  no  natural 
drains  at  all  for  surface  water.  It  seems  to 
us  that  the  railroad  company  had  a  right  to 
drain  its  roadbed,  whether  it  could  find  a 
natural  outlet  for  the  water  or  not.  There 
did  appear  a  *'difiiculty  in  conducting  it  off 
without  injury  to  private  property,"  us  laid 
down  in  the  0*Brien  Can,  But  in  the  Ho- 
genson  Case  the  defendant  not  only  collected 
and  deposited  on  the  flat  prairie  the  water 
which  was  necessarily  so  collected  and  de- 
posited in  draining  its  roadbed,  but  also  the 
water  in  the  swamp  for  three  miles  away 
from  the  roadbed.  It  did  not  do  so  for  the 
purpose  of  improving  the  swamp,  or  making 
any  use  of  it,  but  merely  because  it  was  some- 
what more  convenient  to  deposit  the  swamp 
water  and  the  roadbed  water  all  together  on 
the  prairie  than  to  construct  a  ditch  so  that 
it  would  deposit  only  the  roadbed  water.  It 
not  only  collected  the  water  that  was  neces- 
sary in  draining  its  road,  but  also  the  water 
in  the  swamp.  It  collected  more  than  waa 
necessary  to  drain  its  land,  and  was  not  act- 
ing in  a  reasonable  manner,  and  for  this 
should  be  held  liable.    The  criterion  of  rea- 
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Bonable  neceflsltj  should  be  held  controlling 
in  the  law  of  surface  water,  both  for  and 
against  the  owner  of  the  estate  improved,  and 
if  the  railroad  company  could  reasonably 
have  constructed  its  aitch  leading  away  from 
its  road,  so  as  to  collect  less  water  from  the 
swamp,  it  was  its  duty  to  do  so.  But  in  our 
opinion  it  should  not  have  been  held  liablefor 
collecting  and  discharginjr  on  the  flat  prairie 
the  water  necessary  to  be  discharged  in  drain- 
ing its  roadbed.  It  must  discbarge  this 
water  somewhere.  If  there  was  a  natural 
drain  within  some  reasonable  distance,  into 
which  it  could  have  discharged  it,  then  it 
was  its  duty  so  to  do.  But  if  there  was  no 
such  natural  drain  it  became  a  question  of 
necessity.  It  was  not  obliged  to  abandon  its 
road.  The  water  must  be  discbarired,  and 
must  necessarily  become  the  common  enemy 
which  the  common  law  calls  it.  In  such  a 
case  every  man  has  the  right  to  get  rid  of  it 
as  best  he  can,  and  the  only  remedy  is  a  pub- 
lic system  of  drainage,  which  the  public,  and 
not  the  individual  owner,  must  inaugurate. 
In  the  Jordan  Case,  it  seems  to  us,  the  defend- 
ant was  not  liable,  not  because  the  im- 
provements were  not  intended  for  drainage 
purposes,  which  they  were,  but  because  the 
defendant  had  a  right  to  make  tliem,  whether 
wholly  or  partly  or  not  at  all  for  drainage 
purposes.  As  a  matter  of  fact,  the  roadbed 
of  a  railroad  in  a  fiat  country  is  usually 
raised  for  the  sole  purpose  of  arainnge.  Of 
course,  in  the  Brown  Vate,  the  roadbed  was 
not  raised  for  that  purpose,  but  for  the  pur- 
pose of  getting  a  level  grade  in  an  uneven 
or  hilly  country.  But  the  five  culverts  across 
the  roadbed  in  the  Jordan  Case,  the  seven 
culverts  in  the  Olwn  Case,  the  one  culvert  in 
the  Hogenson  Case,  and  the  one  culvert  in  the 
Brown  Case,  were  constructed  for  no  other 
purpose  than  for  the  sole  purpose  of  drain- 
age. They  were  not  cattle- guards.  The 
owners  had  a  right  to  construct  them  for  the 
sole  purpose  of  drainage,  subject  to  the  lim- 
itation that  they  shall  do  what  is  reasonable 
to  dispose  of  the  surface  water  to  the  least 
injury  to  others;  that  they  shall  discharge  it 
in  some  natural  drain,  if  one  is  reasonably  ac- 
cessible, and  it  is  practicable  so  to  do.  If  the 
reasons  given  for  the  decision  In  the  Jordan 
Case  are  correct,  the  owner  of  a  railroad  can 
drain  his  roadbed  by  raising;  the  roadbed,  and 
can  discharge  the  surface  water  accumulated 
thereby  on  the  adjoining  land,  by  means  of 
culverts  and  ditches,  though  he  has  access  to  a 
natural  drain ;  but  the  owner  of  a  wheat  field 
or  pasture  cannot  drain  it,  and  discharge  the 
water  on  his  neighbor's  land,  though  he  has 
no  access  to  any  natural  drain.  It  has  been 
said  that  the  common-law  rule  as  to  surface 
water  was  made  in  favor  of  agriculture,  but 
this  rule  certainly  was  not.  It  would  require 
all  flat,  wet  portions  of  the  state  to  remain 
undeveloped  and  unimproved  until  improved 
bv  the  public.  In  the  Olson  Case  it  suffi- 
ciently appears  that  the  surface  waters  from 
a  great  swamp,  and  a  **  vast  portion  of  country 
east  and  south"  of  it,  were  collected  into  the 
ditches  of  the  railroad  company,  and  carried 
three  miles  west,  to  the  false  or  spreading 
coulee,  while  "the  natural  drainage  of  these 
lands  is  north  or  west  of  north. "     While  this 
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is  not  very  definite,  does  ft  not  amount  to  s 
flndinir  that  there  was  some  natural  depression 
running  north,  or  west  of  north,  which  was 
the  natural  drain  for  this  vast  quantity  of 
surface  water?  If  so,  it  sufficiently  ap|ieam 
that  the  water  was  diverted  three  miles,  di- 
rectly west,  into  this  false  coulee.  On  ac- 
count of  the  topography  of  that  country,  a 
slight  depression  may  constitute  a  very  im- 
portant'natural  drain  for  surface  water,  and 
the  unreasonable  or  unnecessary  diversion  of 
the  water  from  the  same  would  bring  the  case 
within  the  principle  of  the  case  of  MeClurt 
y.  Bed  Wing,  28  Minn.  186.  In  that  case  it 
was  held  that  the  defendant  was  liable  for 
obstructing  a  ravine  with  a  well-defined 
channel,  having  high  banks,  and  being  be- 
tween hills  or  olu£fs,  though  no  water  ran  in 
such  channel,  except  surface  water  at  tbe  time 
of  rains  or  melting  snows.  In  the  vicinity 
of  Red  Wing  the  country  is  hilly  or  rolline, 
and  all  ravines  that  drain  any  considerable 
extent  of  territory  are  deep,  and  have  well- 
defined  banks ;  but  in  the  Ked  River  valley 
laree  extents  of  territory  are  commonly 
drained  of  enormous  quantities  of  surface 
water  by  slight  depressions,  which  have  no 
well-defined  channels  or  banks,  but  still  are 
well-defined  watercourses  for  surface  water. 
It  seems  to  us  that  it  is  the  extent  of  territory 
that  is  drained,  and  the  amount  of  water 
carried  off,  and  not  the  height  of  the  banks 
or  hills,  that  control.  In  the  MeClure  Case 
the  court  recognized  a  fact  which  so  many 
courts  ignore,— that  they  may  violate  the 
laws  of  nature,  but  cannot  repeal  them, — and 
we  are  in  favor  of  extending  rather  than 
restricting  the  principle  of  that  case.  Tbe 
case  of  Roioe  v. St.  Paul,  M.  d  JH,  B.  Co.,  41 
Minn.  884,  is  another  case  arising  in  the  Ked 
River  valley,  in  which  the  topography  of  the 
country  was  not  taken  into  consideration.  In 
that  case  it  was  held  that  the  defendant  rail- 
way company  was  not  liable  for  building  its 
roadbed  across  a  natural  depression  in  the  flat 
prairie,  so  as  to  dam  up  the  surface  water 
which  flowed  along  in  such  depression, 
though  it  drained  an  extensive  territory,  and 
carried  off  enormous  quantities  of  surface 
water,  which,  by  reason  of  such  damming  up, 
was  turned  back  for  several  miles,  and  flooded 
the  farm  of  plaintiff,  a  mile  up  the  water- 
course from  the  roadbed.  The  court  applied 
the  rigid  common- law  rule,  and  held  plain- 
tiff could  not  recover.  It  seems  to  us  that  the 
importance  of  such  a  natural  drain  brought 
it  within  the  principle  of  the  MeOlure  Case. 
It  also  seems  to  us  that  the  Hogenson  Case  and 
the  Botoe  Case  cannot  be  reconciled  on  any 
sound  principle.  According  to  the  doctrine 
of  these  two  cases,  it  is  lawful  to  obstruct 
nature,  but  not  to  assist  her ;  it  is  lawful  to 
turn  surface  water  back,  against  the  course  of 
nature,  in  artificially  accumulated  quanti- 
ties, but  not  lawful  to  assist  it  to  go  forward, 
according  to  the  course  of  nature,  in  such 
quantities. 

We  hold  that  one  has  a  right  to  drain  his 
land  for  any  legitimate  use,  whether  for  a 
railroad  track,  a  wheat  field,  or  a  pasture,  and 
whether  the  improvement  is  directly  and 
wholly  for  the'  purpose  of  drainage,  or 
whether  it  is  for  some  other  purpose,  and  such 
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drainage  is  a  mere  incidental  result.  But, 
if  he  collect  and  convey  the  surftice  water  off 
bia  own  land,  he  shall  do  what  is  reasonable 
iiiider  all  the  circumstances,  to  turn  it  into 
flome  natural  drain,  or  into  some  course  in 
which  it  will  do  the  least  injury  to  his  neigh- 
bor,— and,  if  he  would  prevent  it  from  com- 
ing upon  his  land,  he  must  not  do  so  by  ob- 
structing some  natural  drain,  and  thereby 
hold  back  the  water  and  flood  the  land  of  his 
neighbor,  at  least  if  such  natural  drain  is  an 
important  one.  Applying  these  principles  to 
the  present  case,  we  are  of  the  opinion  that 
these  limitations  on  the  common -law  right  of 
the  owner  to  improve  his  land  so  as  to  rid  it 
of  surface  water  do  not  prohibit  this  defend- 
ant from  draining  this  depression  in  the  man- 
ner proposed.  As  before  stated,  it  fairly  ap- 
pears that  this  is  the  only  way  he  could 
reasonably  drain  this  depression,  and  that 
this  ravine  is  the  only  natural  drain  rea- 
sonably accessible ;  and  the  consequent  injury 
to  others  is  not  so  great,  as  compared  to  the 
benefit  to  be  deriv^  from  the  improvement, 
as  to  make  it  unreasonable  on  that  account. 
The  judgment  appealed  from  is  reverted,  and 
judgment  ordered  for  defendant. 

Collins  and  Bnek*  JJ.,  concur.  Gil- 
flUafOf  Ch.  J. ,  absent  on  account  of  sickness, 
took  no  part. 

Mitchell*  J. ,  concurring : 

While  not  wishing  to  commit  myself  to 
every  tiling  that  is  said  in  the  foregoing  opin- 
ion, J  concur  in  the  result,  and  substantially 
upon  the  grounds  therein  stated. 

If  the  dicta  in  former  decisions  of  this 
court,  referred  to  in  the  opinion,  mean  that 
a  man  may  not  do,  in  the  improvement  of  his 
own  land,  when  the  improvement  consists  of 
drainage,  what  he  may  do  when  the  improve- 
ment consists  primarily  of  something  else, 
and  drainage  results  as  a  mere  incident  there- 
to, then  I  aeree  that  they  are  not  an  accurate 
statement  of  the  law.  To  hold  that  a  man 
may  not  do  for  the  purpose  of  improving  his 
land  for  agriculture,  when  the  improvement 
consists  of  draining,  or  what  he  may  do  when 
improving  it  by  erecting  a  buildine  or  con- 
structing a  railroad  upon  it,  would,  as  said 
in  the  opinion,  be  to  discriminate  against 
agriculture,  the  very  thing  which  the  com- 
mon-law rule  as  to  surface  waters  was 
primarily  designed  to  favor.  If,  on  the  other 
nand,  these  dicta  mean  simply  that  the  owner 
of  land  has  no  right  to  rid  his  land  of  sur- 
face water  by  collecting  it  in  artificial  chan- 
nels so  as  to  divert  it  from  its  natural  chan- 
nel or  outlet,  and  discharge  it  upon  the  lands 
of  his  neighbor,  where  ft  would  not  have 
otherwise  gone,  then  I  think  they  correctly 
state  the  law  according  to  both  the  common- 
law  and  civil-law  rule.  This  does  not  mean, 
however,  that  the  owner  of  land  is  not  per- 
mitted to  improve  it,  but  must  abandon  it 
to  perpetual  sterility,  simply  because  its 
drainage  would  produce  some  change  in  the 
manner  of  discharging  surface  water,  or  in 
the  amount  discharged.  It  is  not  more  agree- 
able to  the  laws  of  nature  that  water  should 
descend  than  it  is  that   lands  should   be 
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farmed,  or  otherwise  made  productiye.  But 
in  many  cases  this  could  not  be  done  if  an  in- 
creased volume  of  water  may  not  be  dis- 
charged on  the  land  of  another.  Hence,  I 
think  it  well  settled  that  a  landowner  may 
drain  his  land  of  surface  water  by  artificial 
ditches,  although  the  effect  is  to  cause  the 
water  to  pass  more  rapidly,  and  with  in- 
creased volume,  on  the  adjacent  land  of  his 
neighbor,  if  the  same  water  would  not 
naturally  flow  in  some  other  direction,  and 
he  acts  with  a  proper  regard  to  his  neighbor's 
welfare.  That  the  water  in  this  case  is  strictly 
surface  water  is  very  clear.  It  is  also  clear, 
from  the  facts  found,  that,  if  defendant  had 
the  right  to  drain  his  land  at  all,  he  has 
adopted  the  only  feasible  method  of  doing  so, 
and  has  carriea  it  into  effect  with  the  least 
possible  injury  to  the  plaintiff.  It  is  also 
worthy  of  notice  that  the  effect  of  digging 
the  ditch  is,  not  to  cast  a  large  volume  of 
water,  already  accumulated,  in  destructive 
quantities,  upon  plaintiff's  land,  but  to  pre- 
vent such  accumulation  on  defendant's  land 
by  providing  a  means  of  constant  flow.  The 
only  tiling  that,  to  my  mind,  casts  the  least 
possible  doubt  upon  the  legality  or  rea- 
sonableness of  defendant's  acts,  is  the  fact, 
found  by  the  court,  that  without  this  ditch 
the  water  which  will  accumulate  in  the  de- 
pression on  defendant's  land  would  not  flow 
upon  plaintiff's  land,  but  would  remain  on 
that  of  defendant  until  it  is  absorbed  by  the 
soil  or  evaporates.  Expressions  will  be  fre- 
quently found  in  the  adjudicated  cases  to  the 
effect  that  the  owner  of  land  has  no  right  to 
collect  into  artificial  channels,  and  discharge 
upon  the  land  of  another,  surface  water  which 
would  not  otherwise  have  gone  upon  it.  Such 
expressions  must  always  be  construed  with 
reference  to  the  facts  of  the  case  under  con- 
sideration. They  are  only  true  in  a  qualified 
or  limited  sense.  Of  course,  a  man  cannot 
change  or  divert,  to  the  prejudice  of  his 
neighbor,  the  natural  outlet  or  drainage  of 
surf  ate  water.  But  the  natural  effect  of  any 
system  of  artificial  drainage  is  to  carry 
through  the  drain  some  water  which  would 
otherwise  never  have  gone  that  way,  but 
would  have  remained  on  the  land  until  it  was 
absorbed  by  the  soil  or  evaporated  in  the  air. 
For  instance  suppose  in  this  cn<:e  there  had 
been  a  natural  ravine  leading  from  the  de- 
pression on  defendant's  land  through  to  the 
lake  on  plaintiff's  land,  which  furnished  an 
outlet  for  part  of  this  water.  There  would 
have  been  no  doubt,  under  the  authorities, 
of  the  right  of  defendant  to  aid  and  facilitate 
this  natural  system  of  drainage  by  deepening 
the  outlet  so  as  to  carry  off  all  the  surface 
water,  although  the  effect  would  be  to  cast 
upon  plaintiff's  land  water  which  otherwise 
would  not  have  gone  there.  But  I  can  see  no 
difference  in  principle  between  that  case  and 
this,  so  long  as  the  defendant  did  not  divert 
the  water  from  some  natural  outlet,  and  has 
adopted  the  most  reasonable,  and  only 
feasible,  method  of  draining  his  land.  Upon 
the  facts,  I  think  that  the  acts  of  the  defend- 
ant did  not  transcend  what  he  might  lawfully 
do  in  the  reasonable  improvement  of  his  own 
land. 
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1.   It  is  a  matter  of  common  notoriety 

that  the  cattle  in  a  part  of  Texas  are  infected 
witb  a  microbe  or  «:enn  of  the  Texas  or  Spanish 
fever  which  can  be  communicated  to  other  cattle. 

5.  The  escape  by  a  carrier's  ne^li- 
^nce  at  Texas  cattle  infected  with  mi- 
crobes or  parasites  by  which  Texas  fever  may  be 
communicated  makes  the  carrier  iiable  for  dam- 
agrcs  to  other  cattle  to  which  they  communicate 

■  the  disease. 

8.  The  prohibition  of  transportation 
of  Texas*  Mexican,  Cherokee  and  In- 
dian cattle  through  a  state  by  railroads  and 
steamboats  is  an  unconstitutional  regulation  of 
oommerce. 

4«  The  invalidity  of  a  provision  against 
transportation  of  Texas  cattle  through 
the  etate  does  not  invalidate  regulations  in  the 
statute  against  bringing  such  cattle  into  the 
state  or  moving  them  from  one  part  of  the  state 
to  another. 

6.  Cattle  infected  with  microbes  or 
par;inites  by  which  Texas  fever  may 
be  communicated  to  other  cattle  ulthouKb 
not  tiieraselvcs  diseased  are  within  the  provisions 
of  Rev.  Stat.,  6  033,  for  protection  against  cattle 
sflecied  or  Infected  with  Texas  fever. 

(December  i,  1B9A.) 


APPEAL  by  defendant  from  «  Jadernent  of 
the  Circuit  Court  for  Monroe  County,  ia 
favor  of  plaintiff  in  an  action  brought  to  re- 
cover the  value  of  a  cow  which  was  alleg«Hi 
ta  have  been  killed  by  Texas  fever  communi- 
cated to  it  through  defendant's  negligence. 
Affirmed  in  pari;  reversed  in  part. 

The  facts  are  stated  in  the  opinion. 

J/essru.  Jackson  A  Montgomery,  for 
appellants: 

The  evidence  wholly  failed  to  sustain  the 
averments  of  the  petition  in  these  three  partic- 
ulars: 

1.  That  the  cattle  transported  and  alleged 
to  have  been  permitted  to  escape,  etc.,  were 
infected  with  a  deadly  disease. 

2.  That  the  defendants  knew  the  fact. 
Missouri  Fac,  R.  Co.  v.  Mnley,  38  K»n.  560; 

Sliearman  &  Redf.  Keg.  8d  ed.  §  19^;  PatM 
V.  Adams,  87  Kan.  183;  Hawks  v.  Locke.  189 
Mass.  205,  52  Am.  Rep.  702:  Coj/U  v.  (JouvMy. 
85  Mo.  App.  495;  Bradford  v.  Kloyd^  80  Ma 
212. 

8.  That  they  negligently  permitted  the  cattle 
to  escape  from  their  custody  or  control. 

The  court  erred  in  admitting  evidence  as  to 
universal  knowledg<>  of  the  fact  that  all  Texas 
cattle  were  diseased,  or  communicate  Texas 
fever  to  all  native  catlle. 

State  V.  Hayes,  78  Mo.  818;  1  Greenl.  Ev. 
§  6  a;  Minnesota  v.  Barher.  186  U.  8.  825,  84 
L.  ed.  459,  8  Inters.  Com.  Rep.  185. 

The  acL  is  unconstitutional,  as  l)eiDg  a  regn- 
lation  of  commerce  and  void. 


NOTB. —Validity  cwid  eonstnxclion  of  stalMtory 
reQUiations  <u  to  infected  animals. 

FrovlsiODS  for  the  impoundiog  and  destruction 
of  uniroals  suffering  from  contafriou3  or  infectious 
diseases  are  very  general  in  the  statutes  of  the 
Severn  1  states.  Most  of  the  statutes  provide  for 
Guinpensating  the  owner  for  the  loss  of  his  stock 
0o  that  the  validity  of  such  statutes  has  not  been 
frequently  questioned.  In  addition  to  such  stat- 
utes the  states  lying  near  the  locality  where  the 
Texas  fever  originates  have  provided  against  tbe 
bringing  of  the  fever  within  their  boundaries. 
After  some  conflict  of  opinion  the  courts  seem  to 
have  agreed  that  such  statutes  are  valid  so  far  as 
they  are  necessary  to  exclude  the  fever  but  invalid 
when  they  exclude  cattle  which  could  not  com- 
municate the  fever,  or  prevent  the  transportation 
of  properly  isolated  cattle  through  the  state. 

StaiuUs  proxMing  for  destruction  of  infected  anf- 

tncds. 

The  Massachusetts  act  providing  for  the  killing 
ot  animals  infected  with  contagious  diseases  will 
not  protect  one  In  killing  an  animal  which  was  not 
in  fact  Infected.  Miller  v.  Horton,  10  L.  R.  A.  110, 
162  Mass.  540. 

The  New  Jersey  statute  authorizing  the  destruc- 
tion of  animals  which  have  diseases  which  the 
board  of  health  regard  as  incurable  does  not  take 
property  without  due  process  of  law,  since  their 
decision  Is  not  conclusive,  but  they  can  only  defeat 
a  suit  for  damages  in  case  they  are  able  to  prove 
that  the  disease  actually  existed.  Newark  ft  S.  O. 
Horse  Car  R.  Co.  v.  Hunt,  50  N.  J.  L.  808. 

Under  the  Illinois  statute  providing  for  the  kill- 
ing of  animals  affected  with  contagious  diFoases, 
tbe  animal  must  actually  have  the  disease  to  Justify 
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the  klUlng.  The  fact  that  the  oommlssioners  act 
in  good  faith,  and  that  they  have  reasonatde 
grounds  to  suppose  that  some  of  the  animals  have 
the  disease  and  that  a  decision  is  reached  only  after 
an  honest  and  careful  Invc^tiyation  to  the  beet  of 
the  commissioners^  ability,  is  no  defense  to  the  a<K 
tlon  by  the  owner.    Pearson  v.  Zchr,  138  IlL  48. 

Under  the  Illinois  act  relative  to  contairious  dis- 
eases of  sheep,  the  owner  of  diseased  sheep  must 
keep  them  in  such  a  way  even  on  his  own  farm 
that  they  cannot  communicate  tbe  disease  to  sbeep 
of  other  persons.    Herrick  v.  Gary,  65  IlL  101.       * 

Under  a  statute  prohibiting  tbe  sale  of  disposed 
sheep,  a  contract  for  Fale  cannot  be  enforced  al- 
though  the  buyer  knew  when  be  made  his  contract 
that  the  sheep  were  diseased.  Caldwell  v.  Bridal, 
48  Iowa,  16. 

Evans  v.  Adams,  21  Kan.  119,  although  involving 
the  acts  for  the  protection  of  stock  from  disease^ 
turned  on  a  question  of  Jurisdiction. 

Texas  catUe  acts. 

In  Hannibal  ft  St.  J.  R.  Go.  v.  Husen,  96  U.  S.  46S, 
24  L.  ed.  627,  a  statute  was  dedai'ed  void  which  bad 
prohibited  the  bringing  of  Texas  cattle  into  tbe 
state  between  March  1  and  Decemk)er  1  in  any  yenr* 
and  providing  ttiat  if  they  passed  through  the  state 
on  board  of  cars  or  steamboats  the  carrier  should 
be  liable  for  all  contagion  spread  by  them.  Tbe 
court  said,  wbile  tbe  state  may  prevent  persona 
and  animals  suffering  under  contagious  or  in* 
fcctlous  disease  from  entering  the  state;  while 
for  tbe  purpose  of  self -protection,  it  may  establish 
quarantines  and  reasonable  inspection  laws,— it  may 
not  interfere  with  transportation  Into  or  thruiigb 
tbe  state,  beyond  what  is  absolutely  neoessary  lor 
Its  protection.   It  may  not  under  cover  of  exw» 
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IHnne$:>taY,  Barber,  iupra;  Leuyy.  Hardin, 
185  U.  8.  119,  84  L.  ed.  186,  8  Intors.  Com. 
Bep.  86;  Caoliy  v.  Philadelphia  Pwi  Wardens, 
68  tJ.  8. 12  How.  299, 18  L.  ed.  996:  CardweU  v. 
American  Riwr  Bridge  <%.  113  U.  8. 205,  28  L. 
ed.  959;  Welion  v.  Missouri,  91  U.  8.  276,  28 
li.  ed.  847;  BaU  y.  DeCuir,  95  U.  8.  485,  24 
L.  ed.  547;  Sinnoi  ▼.  Davenport,  68  U.  8.  22 
How.  227,  16  L.  ed.  243;  Foster  v.  Davenport, 
63  U.  8.  22  How.  244.  16  L.  ed.  248;  License 
Cases,  46  U.  8.  6  How.  504,  12  L.  ed.  256; 
Brimmer  y.  BOman,  188  U.  8.  79,  84  L.  ed. 
868,  3  Inters.  Ck>m.  Rep.  485;  Orutc/ier  y. 
Kentucky,  141  U.  8. 47,  35  L  ed.  649;  Wilker- 
son  y.  Bahrer,  140  U.  8.  545,  85  L.  ed.  572; 
Mains  y.  Grand  Trunk  B.  Co,  of  Canada,  142 
U.  8.  217,  35  L.  ed.  994,  8  Inters.  Com. 
Hep.  807:  Philadelphia  d  8.  Mail  8.  8.  Co.  y. 
Pennsylfxinia,  122  U.  8.  842,  80  L.  ed.  1204,  1 
Inters.  Com.  Rep.  808;  Leloup  y.  Port  of  Mo- 
bite,  127  U.  8.  643,  82  L.  ed.  813,  2  tnters. 
Com.  Rep.  184;  Henderson  y.  Wickham^V^V. 
8.  271,  23  L.  ed.  549;  Eannihal  A  St.  J. 
B.  Co.  y.  ffusen,  9511.  8.  465,  24  L.  ed.  529; 
Stanley  y.  Wabash,  St,  L.  db  P.  B.  Co.  8  L.  R. 
A.  549,  8  Inters.  Com.  Rep.  176,  100  Mo.  488; 
Cdnnell  y.  Western  U,  TeUg.  Co.  108  Mo.  468. 

The  mle  that  the  proof  of  the  fact  that  the 
train  was  derailed  or  wrecked  is  proof  of  neg- 
ligence, cannot  be  extended  in  favor  of  a  third 
party  to  whom  the  defendant  does  not  owe  any 
particular  doty. 

2Thomp.  Neg.  1227.  §  8;  8mith  y.  Missouri 
Pae.  B.  Co.  113  Mo.  70. 

Messrs.  R.  N.  Bodine  and  Stockinfl^  Si 
Alexander,  for  respondent: 

Any  one  who  allows  diseased  or  infected 


animals  to  run  at  large  knowing  them  to  he 
diseased  or  infected  is  liable  for  the  damage 
or  loss  which  such  animals  may  cause  by  rea- 
son of  such  disease  or  infection. 

Bradford  v.  Floyd,  80  Mo.  207;  Covls  y.  Con- 
way, 85  Mo.  App.  490;  Missouri  Pae.  B.  Co. 
y.  Finley,  88  Kan.  550;  Paiee  y.  Adams,  8T 
Kan.  138;  Beg.  y.  Benson,  1  Dears.  C.  C.  84; 
MilU  y.  Iseu)  Tork  dt  H.  B.  Co.  2  Robt.  826; 
Fisher  y.  Clark,  41  Barb.  829;  Walker  y.  Her- 
ron,  22  Tex.  55;  Cooley,  Torts,  2d  ed.»  848; 
Addison,  Torts^  §  261;  BiU  y.  Applegate,  40 
Kan.  81. 

Eyidenoe  of  the  general  notoriety  of  the  fact 
that  all  Texas  cattle  are  affected  or  infected 
with  what  is  called  Texas  fever,  and  will  im- 
part the  Texas  feyer  to  natiye  cattle  under  cer- 
tain conditions,  is  competent  to  show  that 
defendants  had  knowledge  of  that  fact 

Benoist  v.  Darby,  12  Mo.  196;  Diekerson  y. 
Orisman,  2b  Mo.  184;  Conover  y.  Berdine,  69 
Mo.  125,  83  Am.  Rep.  496;  Gordon  y.  Riteiiour, 
87  Mo.  54;  Brander  y.  Ferriday,  16  La.  296; 
Lee  y.  Kilburn,  3  Gray, 694;  Carpenters,  Leon- 
ard, 8  Allen,  82. 

The  statute  upon  which  the  cause  of  action 
in  the  second  count  is  based  is  constitutional. 

Hannibal  d  8t.  J.  B.  Co.  y.  Husen,  95  U.  8. 
465,  24  L.  ed.  529;  Kimmish  y.  BaU,  129  U.  8. 
217,  32  L.  ed.  695,  2  Inters.  Com.  Rep.  407; 
Minnesota  Y.  Barber,  136  U.  8.  813,  84  L.  ed. 
455, 3  Inters.  Com.  Rep.  185:  Leisy  y.  Hardin, 
135  U.  8.  100,  84  L.  ed.  128,  8  Inters.  Com. 
Rep.  86:  Boumuzn  y.  Chicago  d  N.  W.  B.  Co. 
125  U.  8.  465,  31  L.  ed.  700,  1  Inters.  Com. 
Rep.  823;  Patterson  y.  Kentucky,  97  U.  S.  501, 
24  L.  ed.  1115;  Missouri  Pae  B.  Co.  y.  Finley„ 


fUsing  its  police  powen  substantially  prohibit  or 
burden  either  foreign  or  interstate  oommeroe. 

But  in  a  later  ease  it  was  held  that  a  statute 
makloff  persons  bavlnff  in  their  possession  Texas 
cattle  which  have  not  heen  wintered  nortb  liable 
for  any  damages  which  may  accrue  from  permit- 
ting them  to  run  at  large  and  thereby  spread  the 
Texas  fever  is  not  uncoostitutionaL  In  that  case 
the  court  says  of  the  Husen  Case,  no  attempt  was 
made  to  show  that  all  Texas,  Mexican,  or  Indian 
cattle  coming  from  tbe  malarial  districts  through 
the  summer  months  were  infected  with  the  disease, 
or  that  such  cattle  were  so  generaUy  infected  with 
it,  that  it  would  baye  been  impossible  to  separate 
the  healthy  from  the  diseased.  Had  such  proof 
been  given,  a  general  question  would  have  been 
presented  for  the  consideration  of  the  court.  Cer- 
tainly all  animals  thus  infected  may  be  excluded 
from  the  state  by  its  laws  until  tbey  are  cured  of 
the  disease  or  at  least  until  some  mode  of  trans- 
porting them  without  danger  of  spreading  it  is  de- 
vised. Klmmisb  v.  Ball,  129  U.  8. 217,  82  L.  ed.  806, 
S  Inters.  Com.  Rep.  407. 

Some  of  tbe  state  courts  at  first  held  that  tbe 
statutes  excluding  Texas  cattle  were  valid. 

In  Yeazel  v.  Alexander,  58  III.  251,  It  was  held  to 
be  a  proper  exercise  of  tbe.  police  power  to  exclude 
from  tiie  state  Texas  cattle  for  tbe  reason  that 
tbey  were  liable  to  communicate  the  Texas  fever, 
and  the  court  held  that  the  law  could  not  be  held 
void  because  it  prohibited  tbe  importation  dur- 
ing the  winter  months  as  well  as  during  the  summer 
months,  althougb  there  was  evidence  to  show  that 
the  cattle  were  not  dangerous  during  the  winter. 
Since  tbe  subject  was  within  the  power  of  legisla- 
tion the  courts  could  not  interfere  wiih  the  mode 
of  Its  exercise.  * 

L.  a  A. 


That  case  was  followed  In  Stevens  y.  Brown,  8ft 
111.280. 

Tbe  Missouri  Texas  cattle  law  is  valid  and  pro- 
hibits the  removing  of  cattle  from  one  county  tt> 
another  within  tbe  state.  Wilson  v.  Kansas  City, 
St.  J.  ft  C.  B.  K.  Ck>.  60  Ho.  IM:  Husen  v.  Hannibal 
ft  St.  J.  R.  Oo.  Id.  2S6;  Kenney  y.  Hannibal  ft  St  J. 
B.  Go.  62  Mo.  476. 

The  driving  from  one  county  to  another.lsa  new 
transportation  within  the  meaning  of  the  acL 
Surface  v.  Hannibal  ft  St.  J.  B.  Co.  63  Mo.  462. 

And  after  such  new  transportation,  the  original 
Introducer  Is  no  longer  liable  for  injuries  subse- 
quently inflicted.  Surfaoe  y.  Hannibal  ft  St  J.  B, 
Co.  60  Mo.  216. 

But  tbe  doctrine  of  the  Supreme  Court  of  the 
United  States  was  subsequently  adopted  In  both 
states. 

The  Husen  Case  was  followed  In  Oilmore  v.  Han- 
nibal ft  St.  J.  B.  Co.,  67  Mo.  828,  and  the  law  is  stated 
to  have  been  held  unconstitutional  in  McAlister  v. 
Chicago,  R.  I.  ft  P.  B.  Co.  74  Mo.  858;  Urton  v. 
Sherlock,  75  Mo.  247. 

In  Salzensletn  v.  Mavis,  01  III.  801,  tbe  court  held 
that  tbe  statute  was  unconstitutional  In  so  far  as 
it  attempted  to  atwolutely  prohibit  the  importation 
of  cattle,  following  tbe  Husen  Case. 

While  tbe  Illinois  statute  was  still  regarded  as 
valid  it  has  held  that— 

If  two  herds  of  cattle  contribute  to  Infect  plain- 
tifT^s  animals  the  owner  of  either  may  be  held  lia- 
ble, if  it  is  impossible  to  determine  which  is  most 
to  blame.  Frazee  v.  Milk,  66  IlL  485;  Newkirk  v. 
Milk,  62  III.  173. 

Although  tbe  statute  is  passed  on  the  theory  that 
Texas  cattle  well  themselves  may  communicate 
disease,  the  Jury  are  not  bound  to  accept  that 
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S7  EaD.  550;  Brofon  y.  Maryland,  25  U.  S.  13 
Wheat.  445,  6  L.  ed.  687;  License  Caie»,  46  U. 
fi.  5  How.  589, 12  L.  ed.  294;  Oilman  v.  Phil' 
adelphia,  70  U.  8.  3  Wall,  718. 18  L.  ed.  96. 

At  least  that  portion  of  said  statute  under 
which  plaintiff  clainas,  to  wit,  the  clause 
against  allowing  diseased  or  distenopered  ani- 
mals to  run  at  large  is  constitutional. 

Kimmith  y.  BaM,  supra;  AUen  y.  l^uisiana, 
108  U.  a  80.  26  L.  ed.  318;  Keokuk  N,  L. 
Packet  Co,  y.  Keokuk,  95  U.  S.  80,  24  L.  ed. 
377. 

Bur^esSt  •/.,  deliyered  the  opinion  of  the 
court : 

This  is  an  action  to  recoyer  the  yalue  of  a 
cow  alleged  to  have  died  from  Texas  feyer, 


contracted  from  cattle  shipped  oyer  the  Mis- 
souri. Kansas  &  Texas  Railway  while  the 
same  was  being  operated  by  the  defendants, 
as  receiyers.  The  suit  was  commenced  be- 
fore a  justice  of  the  peace  in  Monroe  county, 
and  appealed  to  the  circuit  court.  The  state- 
ment is  in  two  counts,  and,  leaying  off  tlie 
caption,  is  as  follows:  ''Plaintiff  says  that 
the  Missouri.  Kansas  &  Texas  Railway  Com- 
pany was  on  and  after  the  day  hereinafter 
mentioned,  and  now  is,  a  railroad  corporation 
organized  under  the  laws  of  the  state  of 
Kansas,  and  that,  at  the  time  hereinafter 
mentioned,  defendants,  George  A.  Eddy  and 
H.  C.  Cross,  were,  and  now  are,  receiyers  of 
the  said  Missouri,  Kansas  &  Texas  Railway 
Company,  appointed  by  the  United  States 


theory  as  true  in  a  suit  to  recover  the  damages ' 
provided  by  t£e  statute  for  the  commuDlcatioD  of 
the  disease.    Davis  v.Waiker.  00  lil.  452. 

A  raih^ad  company  cannot  be  compelled  to  re- 
eeive  for  transporiatlon  that  which  the  law  pro- 
hibits it  from  carrying,  so  it  may  be  held  liable  for 
bringing  diseased  cuttle  int4>  the  state.  Chicago  & 
A.  K.  Oo.  V.  Gasawuy.  71  HI.  570. 

In  Frye  v.  Chicago.  B.  ft  Q.  EL  Co.,  78111. 899.  the 
ooiirt  construes  the  Illinois  act  as  requiring  even 
cattle  which  had  been  wintered  north  to  be 
brought  into  Illinois  between  October  first  and  the 
first  or  the  foUowiafr  March  in  order  to  render  the 
possession  of  them  lawful. 

If  the  importation  is  contrary  to  law  for  the 
purposes  of  flxioir  liability  the  disease  which  the 
eattle  communicate  is  ImmateriaL  Sangamon 
Distilling  Co.  v.  Young,  77  111.  197. 

NtcewUy  of  the  statutes. 

In  Stager  y.  HarrinRton,  27  Kan.  414,  the  court 
for  the  purposes  of  that  case  assumed  that  the 
Texas  cattle  law  was  constitutional,  but  remarked 
that  thf  re  is  a  great  necessity  for  some  such  law, 
and  if  that  class  of  men,  who  care  nothing  for  the 
rights  cf  others,  were  allowed  by  law  to  bring 
cattle  to  Kansas  from  Texas  and  the  Indian  terri- 
tory, whenever  the  persons  chose,  and  thereby 
spread  disease  and  death  among  our  native  cattle, 
it  would  either  make  cattle  raising  in  Kansas  so 
hazardous  a  business  that  but  few  men  would 
wish  to  engage  in  it.  or  it  would  lead  to  such  con- 
certed force  and  possibly  violence  on  the  part  of 
the  cattle  raisers  in  Kansas  that  those  who  care 
nothing  for  the  rights  of  others  would  hardly  dare 
to  bring  their  southern  death-disseminating  cat- 
tle among  the  native  cattle  of  this  state. 

C<m$LructUm  of  stattttes. 

The  Kansas  act  providing  for  the  impounding  of 
cattle  suspected  of  having  Texas  fever  does  not 
make  the  decision  of  the  inspectors  conclusive, 
but  the  owner  has  an  immediate  right  to  test  the 
question  by  replevin  for  his  cattle,  and  in  case 
they  are  not  diseased  they  must  bo  returned  to 
him.    Vemer  v.  Bosworth,  28  Kan.  670. 

Under  the  Missouri  statute  the  liability  exists 
only  where  the  disease  is  commuricated  in  the 
neighborhood  or  along  the  line  of  travel,  and 
does  not  extend  to  cases  where  the  cattle  are 
driven  by  a  third  person  from  the  line  of  the  rail- 
road to  a  farm  some  distance  away  where  the  dis- 
ease is  communicated.  Coyle  v.  Chicago  &  ▲«  R. 
Oo.  27  Mo.  A  pp.  584. 

Knowledge  on  the  part  of  the  one  driving  the 
eattle,  that  they  are  diseased  or  liable  to  oom- 
municate  disease,  is  necessary  to  render  him  Uable 
for  injuries  under  the  Missouri  statute.  Ooyle  v. 
Conway,  85  Mo.  App.  48QL 

26  L.  R.  A. 


A  person  is  not  bound  to  know  that  Texas  cattle 
are  dangerous  to  others  unleiss  there  la  something 
lending  to  give  him  notice  of  that  facL  Bradford 
V.  Floyd,  80  Mo.  207. 

Judicial  notice  will  not  be  taken  that  Texas  cat- 
tle are  liable  to  communicate  disease  at  ceruhi 
seasons  of  the  year.    Ibid, 

A  statute  which  merely  prohibits  the  bringing 
into  the  state  of  cattle  capable  of  oommunlcating 
disease  is  valid.  Missouri  Pac.  B.  Co.  v.  Finley.  38 
Kan.  660L 

Under  the  Kansas  statute  to  justify  a  reooveiy 
it  must  appear  that  defendant  knew  or  had  reason 
to  know  that  the  cattle  which  commuDlciited  the 
disease  were  liable  to  do  so.  Patee  v.  Adams,  87 
Kan.  188. 

The  defense  of  want  of  knowledge  of  the  fact 
that  the  animol  was  liable  to  oommunlcate  the 
fever  is  open  to  the  cnrrier  under  the  Iowa  statute 
passed  during  the  session  of  the  twenty-first  gen- 
eral assembly.  Furley  v.  Chicago,  M.  &  SC  P.  R. 
Co.  (Iowa)  28  L.  B.  A.  73. 

In  Wood  mm  y.  day,  US  Fed.  Hep.  887,  the  Kan- 
sas act  Imposing  damages  for  ooramunicating 
Texas  fever  to  domestic  cattle  and  making  the 
Judgment  a  lien  on  the  cattle  is  treated  as  valid 
for  the  purpose  of  determining  the  proper  par- 
ties to  the  suit,  and  it  was  held  that  the  one  whose 
rattle  communicated  the  disease  and  his  vendee 
who  had  assumed  the  liabilicy  were  properly 
Joined  as  defendants. 

Justices  of  the  peace  have  juriad lotion  of  actions 
brought  under  the  Missouri  statute.  Urton  ▼. 
Sherlock,  61  Mo.  238. 

Effect  of  contributoryi  neoLigencA, 

Contributory  negligence  is  a  good  defense  to  the 
action.  Patee  v.  Adams,  87  Kan.  133;  Coyle  v.  Con- 
way, 35  Mo.  App.  480. 

If,  after  knowing  that  cattle  are  fkom  Texas,  a 
person  turns  them  in  with  his  own  cattle,  he  can- 
not recover  for  injuries  caused  by  his  cattle  be- 
coming infected  by  them.  Hftrrls  v.  Hatfield,  71  111. 
2»8;  St.  Louis,  I.  M.  &  S.  It  Co.  v.  Goolsby.  58  Ark  4 ". 

Ordinary  negligence  on  the  part  of  plain  till  will 
not  bar  the  action:  nothing  short  of  gross  negli- 
ffence  will  be  sufficient  for  that  purpose.  Somer- 
viUe  y.  Marks,  53  111.  37L 

OmdUionol  oxontnhii^ 

A  conditional  ownership  will  not  impose  HahO- 
Ity.    Smith  V.  Uaoe.  76  III.  490. 

A  person  having  merely  a  Hen  on  the  cattle  to 
secure  repayment  of  money  loaned  to  purobsss 
them  witfau  is  not  the  owner  within  the  meaning 
of  the  statute,  so  as  to  be  liable  for  injuries  in* 
flicted  by  them.    Hatch  v.  Mafah,71IlLna 
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circuit  ooart  for  the  eighth  judicial  circuit, 
and,  as  such  receiyers,  were  at  said  date,  and 
now  are,  in  possession  of  the  railroad  of  said 
<»rporation,  known  as  the  Missouri,  Kan- 
sas A  Texas  Railroad,  running  through  the 
<x>unty  of  Monroe,  in  the  state  of  Missouri, 
and,  as  said  receivers,  engaged  in  running 
and  operating  the  same,  and  doing  a  general 
railroad  business  over  and  on  said  railroad. 

Plaintiff  states  that  on  or  about  the 

day  of  May,  1890,  defendants,  as  such  re- 
ceiyers,  were  engaged  in  transporting  upon 
said  railroad,  and  had  upon  their  cars,  while 
so  transporting,  through  Monroe  county,  Mis- 
souri, a  large  number  of  Texas  cattle,  said 
cattle  being  at  said  time  infected  with  a 
deadly  disease,  known  as  'Texas  fever;'  that 
all  Texas  cattle,  during  the  spring  and  sum- 
•mer  months,  whether  perceptibly  affected  by 
said  disease  or  not,  communicate  the  same 
to  all  cattle  raised  in  Missouri  passing  over 
land  previously  passed  over  by  such  Texas 
cattle;   that  defendants  at  said  time  well 
knew  that  said  cattle  were  Texas  cattle,  that 
they  were  infected  with  said  disease,  and  of 
the  liability  aforesaid  to  communicate  such 
•disease  to  Missouri-raised  cattle,  by  leaving 
Uie  germs  of  said  disease  upon  the  ground 
over  which  they  traveled ;  and  that  defend- 
ants,  as  such  receivers,   so  knowing,   and 
while  said  Texas  cattle  were  by  them  being 
transported  across  Monroe  county,  Missouri, 
wn<i};fully  and  negligently,  by  their  serv- 
ants and   employes,   permitted  said  Texas 
cattle,  so  infected  with  said  disease,  and  so 
liable  to  communicate  said  disease  as  afore- 
said, whether  apparently  affected  themselves 
or  not,  to  escape  from  the  control  and  custody 
of  said  defendants,  and  run  at  large  over  a 
large  area  of  land  in  Monroe  county,  Mis- 
souri,   including   public   highways,    for  a 
space  of  twelve  hours  or  more;  and  that, 
plaintiff  then  and  there  being  the  owner  of  a 
certain  Missouri -raised  cow,  of  the  value  of 
one  hundred  and   twenty-five   dollars,    the 
same,    without  any  fault  or  negligence  of 
plaintiff,  passed  over  the  jrround  over  which 
said  Texas  cattle  had  passed  as  aforesaid,  and 
thereby  the  said  disease  of  Texas  fever  was 
communicated  to  plaintiff's  cow.   whereby 
she  sickened  and  died,  so  that  she  was  wholly 
lost  to  plaintiff,  whereby  he  was  damaged  in 
the  sum  of  one  hundred  and  twenty- five  dol- 
lars, for  which  he  asks  judgment.    Plaintiff, 
for  another  cause  of  action  against  defend- 
ants, as  receivers,  as  aforesaid,  states  that  the 
Missouri,  Kansas  &  Texas  Railway  Company 
was  on  and  after  the  days  hereinafter  men- 
tioned, and  now  is,  a  railroad  corporation 
organized   under  the  laws  of  the  state  of 
Kansas,  and,  at  the  time  hereinafter  men- 
tioned, defendants  were,  and  now  are,  the  re- 
ceivers of  the  said  Missouri,  Kansas  &  Texas 
Railway  Company,  appointed  by  the  United 
States  circuit  court  for  the  eighth  judicial 
'Circuit,  and,  as  such  receivers,  were  at  said 
dates,  and  now  are,  in  possession  of  the  rail- 
road of  said  corporation  known  as  the  'Mis- 
souri, Kansas  &  Texas  Railroad,'  running 
through  the  county  of  Monroe,  in  the  state 
of  Missouri,  and,  as  such  receivers,  engaged 
in  running  and  operating  the  same,  and  do- 
ing a  general  railroad  business  over  and  on 


said  railroad.  Plaintiff  states  that  on  or 
about  the  day  of  May,  1890,  de- 
fendants, as  such  receivers,  were  engaged 
in  transporting;  upon  said  railroad,  and 
had  upon  their  cars  while  so  transporting, 
through  Monroe  county,  Missouri,  a  large 
number  of  Texas  cattle,  at  said  time  being 
affected  with  the  disease  known  as  'Texas 
fever ;'  that  defendant  at  said  time  well  knew 
that  said  cattle  were  Texas  cattle,  and  were 
affected  with  Texas  fever;  that  said  cattle, 
while  being  so  transported  by  defendants, 
were  permitted  by  defendants  to  escape  from 
the  cars*  in  said  Monroe  county,  and  to  run 
at  large  over  a  large  area  of  land  in  said 
county  along  the  route  and  in  the  vicinity  of 
said  railroad,  including  public  highways, 
for  the  space  of  twelve  hours  or  more;  and 
that,  plaintiff  then  and  there  being  the  owner 
of  a  certain  native  Missouri -raised  cow,  of 
the  value  of  $125,  the  same,  without  any 
fault  or  negligence  on  the  part  of  the  plain- 
tiff, passed  over  the  ground  over  which  said 
Texas  cattle  had  passed  as  aforesaid,  and 
thereby  the  said  disease  of  Texas  fever  was 
communicated  to  plaintiff's  said  cow,  where- 
by she  sickened  and  died,  so  that  she  was 
wholly  lost  to  plaintiff,  whereby  he  was  dam* 
aged  in  the  sum  of  $125 ;  wherefore  plaintiff 
says  that  under  the  provisions  of  sections  958 
and  954,  Mo.  Rev.  Stat.  1889,  he  is  entitled 
to  recover  from  defendants  the  sum  of  $125, 
for  which  he  asks  judgment. "  To  the  state- 
ment, defendants  filed  an  answer,  denying 
all  the  allegations  contained  therein.  A  sep- 
arate trial  was  had  on  each  count,  resulting 
in  a  verdict  and  judgment  for  plaintiff  on 
both  counts. 

It  was  by  stipulation  admitted  that  the 
oattle,  which  it  is  claimed  caused  the  injury, 
were  shipped  from  Sinton,  in  San  Patricio 
county,  Tex.,  over  a  line  of  railroad  con- 
necting with  that  operated  by  the  defendants 
at  West  Point,  Tex.,  and  then  delivered' to 
the  defendants,  consigned  in  Chicago,  111. 
Said  cattle  were  shipped  May  16,  1890,  and 
reached  Paris,  Monroe  county,  on  the  morn- 
ing of  May  21,  1890,  while  en  route  to  Chi- 
cago. As  the  cars  going  eastward  towards 
the  depot  passed  over  the  switch,  they  were 
wrecked.  The  engine  and  several  cars  loaded 
with  coal  went  over  the  switch  safely,  but 
the  rear  trucks  of  one  coal  car,  and  the  cars 
in  which  these  cattle  were  loaded,  were 
thrown  from  the  track,  and  the  balance  of 
the  train  remained  standing  on  the  track  in 
a  westerly  direction  from  the  wreck.  One 
of  the  cattle  cars  was  broken  in  at  one  end, 
and  some  of  the  cattle  escaped  in  this  way. 
The  cars  were  thrown  over  to  one  side,  and 
the  cattle  all  thrown  together  at  one  end,  and 
it  became  necessary  to  remove  them  speedily 
to  prevent  them  smothering.  This  was  done 
by  opening  the  side  doors,  pulling  them  out 
with  ropes,  etc.  The  town  of  Paris  lies 
nearly  wholly  south  of  the  railway,  and 
there  is  no  street  across  the  railway  track 
west  of  where  the  wreck  occurred.  The  de- 
pot and  stock  yard  are  east  of  the  place  of 
the  wreck,  the  stock  yard  on  the  north  side 
of  the  track.  At  the  place  of  the  wreck  the 
right  of  way  on  the  north  side  abuts  upon 
inclosed  land ;  and  just  east  of  the  wreck, 
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and  opposite  where  the  forward  part  of  the 
train  stood,  is  located  a  section  house  and  tool 
house.  The  right  of  way  opposite  the  wreck 
was  also  inclosed  ground.  The  wrecked  cars 
were  thrown  towards  the  south,  a  coal  car 
striking  a  telegraph  pole,  and  bearing  it 
down  upon  the  wire  fence  close  to  where  it 
stood.  The  train  in  the  rear  of  the  wreck 
stood  on  the  track,  reaching  back  the  length 
of  some  fifteen  or  sixteen  cars  to  a  trestle  or 
fill ;  so  that  between  the  wreck  and  the  fill 
there  was  no  way  to  pass  from  the  south  side 
of  the  crack  to  the  north  side,  because  of  the 
cars  in  the  train  standing  on  the  main  track. 
A  short  distance  west  of  the  wreck,  and  south 
of  the  railway,  is  a  little  open  piece  of 
ground,  through  which  a  road  runs  from  its 
connection  with  the  regularly  laid  out  streets 
of  the  town  to  a  road  crossing  across  the  rail- 
way, through  a  gate,  into  private  grounds 
lying  north  of  the  track.  The  cars  of  the 
train  not  wrecked  stood  across  this  crossing. 
As  the  cattle  escaped  from,  or  were  removed 
from,  the  wrecked  cars,  they  were  scattered 
along  the  right  of  way  south  of  the  track, 
and  between  the  wreck  and  the  road  crossing 
west  of  the  wreck  about  150  feet.  Plaintiff's 
evidence  showed  no  efforts  of  any  one,  save 
the  trainmen  and  railroad  employes,  to  stop 
the  cattle  from  wandering  off.  They  did 
nothing  with  the  cattle  that  night,  as  they 
were  wild,  vicious,  aud  unmanageable.  By 
daylight  the  next  morning,  the  cattle  had 
wandered  out  over  the  streets  of  Paris,  and 
upon  open  grounds,  some  going  as  far  as  a 
mile  in  the  country ;  and  it  was  10  o*clock 
A.  M.  before  they  were  all  driven  into  the 
railroad  stock  pens  by  horsemen. 

The  testimony  showed  tlwit  all  Texas  cat- 
tle contain  in  their  system  a  pnrasiteor  jj^erq^ 
which  is  harmless  to  them ;  that  it  simply 
acts  upon  their  system  as  vaccine  does  upon 
a  human  being,  inoculating  them,  and  ren- 
dering them  free  from  all  danger  from  the 
disease;  that  they  are  not  diseased  them- 
selves, but,  on  the  contrary,  are  inoculated 
against  the  disease,  and  do  not  die  from  it, 
unless  they  are  brought  to  a  colder  climate 
and  get  rid  of  the  parasite,  and  are  then  again 
subject  to  the  disease,  in  which  event  it  is 
as  fatal  to  them  as  it  is  to  native  cattle. 
There  was  no  indication  of  any  disease  in 
the  Texas  cattle  that  escaped  at  Paris.  The 
evidence  also  showed  that  native  cattle  walk- 
ing over  the  same  ground  where  the  Texas 
cattle  had  been,  or  eating  from  the  same  hay, 
or  drinking  from  the  same  pool  of  water, 
would  contract  the  Texas  fever:  and  that 
over  twenty  head  belonging  to  different  per- 
sons in  Piiris,  and  which  had  thus  been  ex- 
posed to  the  disease,  did,  in  a  few  days 
thereafter,  contract  and  die  from  the  Texas 
fever,  and  among  the  rest  the  cow  of  plain- 
tiff. The  evidence  on  the  part  of  the  defend- 
ants showed  that,  at  the  time  of  the  wreck, 
the  train  was  running  at  the  rate  of  8  to  10 
miles  per  hour :  that  the  engine  and  three  or 
four  cars  passed  over  the  switch  safely,  but 
that  the  rear  trucks  of  a  cnal  car  went  on  the 
switch  track,  and  the  forward  trucks  on  the 
main  line,  and  the  wreck  resulted.  An  ex- 
amination of  the  switch  revealed  the  fact 
that  the  rod  connecting  the  switch  with  the 
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target  and  shaft  had  been  detached.  The 
pin  which  held  the  goose  neck  with  which 
the  connection  had  l^n  made  had  been  re- 
moved and  carried  or  thrown  away,  and  the 
connection  made  by  the  goose  neck  broken. 
The  result  was  that  the  moving  cars  passing 
over  the  track  at  the  switch  misplaced  or 
opened  the  switch,  and  the  forwanl  trucks, 
passing  over  in  safety,  remained  on  the  main 
track,  but  the  rear  trucks  of  the  same  car 
were,  by  reason  of  the  moving  of  the  switch, 
sent  on  the  switch  track.  The  stone  used  in 
separating  the  connection  was  found,  and 
the  marks  on  it  and  the  iron  connection  were 
plainly  seen.  Similar  wrecks  uud  attempts 
at  wrecks  had  been  made  on  the  line  of  de- 
fendants' railway  during  the  same  season 
and  in  the  same  location.  As  soon  as  they 
could  do  so,  defendants  had  the  cattle  col- 
lected, and  placed  in  the  stock  pens  of  the 
railroad  company.  At  the  close  of  plaintiff's 
evidence,  defendants  interposed  a  demurrer 
thereto,  which  was  overruled.  Under  the 
instructions  of  the  court,  there  was  a  verdict 
for  plaintiff  on  each  count  in  the  complaint. 
Defendants  then  filed  a  motion  for  a  new 
trial  and  in  arrest  of  the  judgment,  which 
being  overruled,  they  appealed  to  this  court. 
The  first  contention  of  defendants  is  that 
the  demurrer  to  the  evidence  under  the  first 
count  in  the  statement  should  have  been  sus- 
tained, for  the  reason  that  it  failed  to  sup- 
port the  averments  in  the  statement,  in  that 
it  failed  to  show  that  the  Texas  cattle  were 
permitted  to  escape,  were  infected  with  a 
dangerous  or  deadly  disease,  and  that  the 
defendant  knew  it.  and  that  they  negligently 
permitted  the  cattle  to  escape  from  their  cus- 
tody or  control.  The  cause  of  action  stated 
in  the  count  now  under  consideration  being 
one  at  common  law,  before  the  plaintiff  was. 
entitled  to  recover  thereunder,  it  devolved 
upon  him  to  show,  not  only  that  the  Texas 
cattle  were  infected  with  a  dangerous  and 
deadly  disease,  microbe,  or  parasite,  and 
that  the  disease  was  communicated  to  his. 
cow,  by  reason  of  which  she  died,  but  it 
devolved  upon  him  to  show  that  defendants 
knew,  or  that  it  was  a  notorious  fact,  that 
all  Texas  cattle  were  so  diseased  or  so  in- 
fected, and  that  it  was  by  their  negligence, 
or  that  of  their  employes,  that  they  were 
permitted  to  escape  from  their  custody  or 
control.  While  the  proof  did  not  show  that 
the  cattle  were  themselves  in  fact  diseased, 
it  is  of  general  notoriety  that  all  cattle  in 
that  part  of  Texas  from  which  these  cattle 
were  shipped  are  infected  wih  a  microbe  or 
germ  of  disease  which  is  taken  in  by  Mis- 
souri cattle  by  injection ;  that  is,  taken  into 
the  system  through  the  stomach,  by  eatinie^ 
grass  over  which  Texas  cattle  have  traveled, 
or  by  drinking  water  from  pools  or  streams 
through  whicTi  they  have  passed,  and  de- 
posited the  germ  by  droppings  or  from  ticks. 
Plaintiff  undertook  to -fix  notice  on  defend- 
ants of  the  infection  of  the  cattle  by  proof 
of  notoriety  of  the  fact  that  all  Texas  cattle 
are  affected  with  what  is  called  "Texas 
fever,*'  and  will  impart  that  fever  to  native 
cattle  under  certain  conditions.  In  respect 
of  animals  of  a  wild  nature,  such  a^  beasts 
of  prey  or  animals  by  nature  vicious,  the 
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owner  is  responsible  for  any  damages  oc- 
casioned by  them,  whether  or  not  he  knew 
of  its  habits  or  disease.  Canefox  y.  Oren- 
thaw,  24  Mo.  199,  69  Am.  Dec.  427.  While, 
at  common  law,  it  was  the  duty  of  every  man 
to  restrain  his  cattle  within  his  own  inclos- 
ure,  and  for  failing  to  do  so  he  was  liable 
for  their  trespasses  and  for  injuries  resulting 
from  disease  communicated  by  them,  whether 
he  voluntarily  permitted  them  to  go  at  large 
<»r  Qot  (Cooley,  Torts,  897),  as  to  domestic 
animals  the  common  law  does  not  fix  any 
liability  on  the  owner  for  damages  done  by 
ibem  at  larcre  on  the  ground  of  negligence, 
without  it  1)0  proven  that  the  owner  knew 
that  the  animals  were  mischievous  or  danger- 
ous, Lifke  V.  Van  Leuven,  4  -  Denio,  127 ; 
Cooley,  Torts,  341,  843;  Dearth  v.  Baker, 
22  Wis.  78;  Vrooman  y.  Lawyer,  18  Johns. 
339 ;  MismmH  Pac.  B,  Go.  v.  Pinley,  88  Kan. 
550 ;  PaUe  v.  Adams,  87  Kan.  188.  In  Brad- 
ford  y.  Floyd,  80  Mo.  207,  which  was  an  ac- 
tion for  damages  occasioned  to  plaintiff's 
cattle  by  contact  with  what  were  known  as 
** Texas  cattle,"  it  was  held  that,  while  the 
evidence  showed  that  the  defendant  knew  that 
they  were  Texas  cattle,  before  defendant 
could  be  held  liable  for  damages  caused  by 
disease  communicated  by  them  to  plaintiff's 
cattle  it  must  be  shown  that  defendant  knew 
that  his  cattle  were  diseased.  The  same  rule 
was  announced  in  Missouri  Pac.  B.  Co,  v. 
Finley,  and  Pates  y.  Adams,  supra.  Since 
those  cases  were  decided,  scientific  investi- 
gation has  demonstrated,  and  it  is  now  a 
matter  of  general  information  or  knowledge, 
that  Texas  cattle  are  not  in  fact  disensod 
themselves,  so  as  to  render  them  unhealthy 
for  food,  but  that  all  Texas  cattle  are  in- 
fected in  their  systems  with  a  parasite  or 
germ,  which  is  harmless  to  them,  but  which, 
when  taken  into  the  stomach  by  native  cattle, 
produce  what  is  known  as  "Texas  fever." 
In  Kimmish  v.  B(Ul,  129  U.  S.  217,  82  L.  ed. 
695,  2  Inters.  Com.  Rep.  407,  it  was  said : 
"That  cattle  coming  from  those  sections  of 
the  country  during  the  spring  and  summer 
are  often  infected  with  a  contagious  and 
dangerous  fever  is  a  notorious  fact."  If, 
then,  it  be  a  notorious  fact,  courts  will  take 
judicial  notice  thereof,  and  no  proof  is  re- 
quired. So  it  is  said  that  ''courts  will,  in 
general,  take  notice  of  whatever  ought  to  be 
generally  known  within  the  limits  of  their 
jurisdiction."  Greenl.  Ev.  §  6.  **If  a  fact 
alleged  to  exist,  and  upon  which  the  rights 
of  parties  depend,  is  within  common  exper- 
ience and  knowledge,  it  is  one  of  which  the 
courts  will  take  judicial  notice. "  Minnesota 
V.  Barber,  186  U.  S.  818,  84  L.  ed.  455.  8 
Inters.  Com.  Rep.  185;  Brown  y.  Piper,  91 
U.  8.  37-42,  28  L.  ed.  200-202 ;  Phillips  v. 
Betroit,  111  U.  S.  604,  606,  28  L.  ed.  582, 
533.  Whatever  difference  of  opinion  may 
have  at  one  time  existed  as  to  the  cause  and 
character  of  what  is  known  as  **  Texas  fever, " 
and  the  manner  in  which  it  ia  communicated 
to  native  cattle  of  the  state,  yet  the  fact  is 
of  common  knowledge  that  the  disease  is  im- 
parted under  certain  conditions  by  Texas 
cattle.  This  peculiar  characteristic  and  its 
notoriety  are  recognized  by  this  and  many 
other  states  as  is  shown  by  the  various  legis- 
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lation  with  respect  thereto,  as  well  as  by 
regulations  in  the  markets  of  the  country, 
which  require  this  class  of  cattle  to  be  kept 
separate  from  others.  From  these  considera- 
tions it  would  seem  that  the  case  of  Bradford 
y.  Ployd,  supra,  in  so  far  as  it  holds  that 
courts  will  not  take  judicial  notice  of  the 
fact  that  Texas  cattle  have  some  contagious 
or  infectious  disease,  communicative  to  na- 
tive cattle,  should  be  overruled. 

Plaintiff  was  permitted  to  prove,  over  the 
objections  of  defendants,  that  it  was  a  matter 
of  universal  knowledge  that  Texas  cattle 
were  infected  with  an  infectious  disease  com- 
municable to  native  cattle ;  and  while,  from 
what  has  been  said  such  proof  was  entirely 
unnecessary  it  is  impossible  to  see  how  de- 
fendants could  have  been  prejudiced  thereby. 

As  the  railway  company  owed  no  duty  to 
the  plaintiff  what  produced  or  caused  the 
wrecking  of  the  train  was  of  no  consequence, 
except  for  the  purpose  of  show  in  e  how  t^e 
cattle  escaped  from  the  custody  of  defendants 
or  their  employes,  the  inquiry  being  whether 
the  escape  was  because  of  their  carelessness 
or  negligence.  If  so.  as  it  was  a  notorious 
fact  that  the  cattle  were  infected  with  mi- 
crobe or  parasites,  which  they  were  liable  to 
commuunicate  to  domestic  cattle  traveling 
over  the  ground  after  them,  or  from  eating 
firass  over  which  they  had  passed  or  their 
droppings  had  fallen,  the  Texas  fever,  and 
the  plaintiff's  cow  had  contracted  the  disease 
in  that  way,  from  which  she  died,  the  plain- 
tiff is  entitled  to  recover. 

As  to  whether  or  not  the  cattle  were  per- 
mitted to  escape  from  the  custody  of  defend- 
ants' employes  after  the  wreck,  by  reason  of 
their  carelessness  or  negligence,  was  one  to 
be  passed  upon  by  the  jury,  under  proper  in- 
structions from  Uie  court ;  and  we  are  not 
prepared  to  say  that  there  was  not  sufficient 
evidence  upon  which  to  predicate  such  in- 
structions. The  instructions  that  were  given 
under  this  count  in  the  complaint  presented 
the  law  of  the  case  very  fairly  to  the  jury. 
The  second  count  of  the  statement  is  predi- 
cated upon  sections  958  and  954,  Rev.  Stat. 
1889.  They  read  as  follows:  ''Sec.  958. 
Ever^  person  shall  so  restrain  his  diseased 
or  distempered  cattle,  or  such  as  are  under 
his  care,  that  they  may  not  go  at  large  off 
his  own  premises  or  the  land  to  which  they 
belong;  and  no  person  shall  drive  any  dis- 
eased 01  distempered  cattle  affected  with 
what  is  commonly  known  as  Texas  or  Span- 
ish fever,  or  any  other  infectious  disease, 
into  or  through  tnis  state,  or  from  one  place 
therein  to  another,  unless  it  be  to  remove 
them  from  one  piece  of  ground  of  the  same 
owner ;  and  no  railroad  company  or  owner  of 
a  steamboat,  or  any  other  company  or  person, 
shall  bring  into  or  transport  through  this 
state,  or  from  one  part  thereof  to  another, 
any  Texas,  Mexican,  Cherokee,  or  Indian 
cattle  affected  with  what  is  commonly  known 
as  Texas  or  Spanish  fever,  or  any  other 
contagious  disease,  epidemic,  or  pestilence. 
.  .  .  Sec.  954.  Any  person  or  persons, 
railroad  company  or  owner  or  owners  of  any 
steamboat,  who  shall  offend  against  or  vio- 
late any  of  the  provisions  of  the  next  preced- 
ing section,  shall  be  liable  for  all  damages 
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sastained  on  account  of  Buch  Texas  or  Span- 
ish fever,  or  other  infectious  disease,  being 
oommunicated  from  any  of  such  diseased  ani- 
mals or  cattle  to  any  other  animal  or  cattle 
in  the  neighborhood  or  along  tho  line  of  such 
transportation,  or  removal  of  such  diseased 
animal  or  cattle  in  to  or  through  this  state, 
or  from  one  part  thereof  to  another ;  and  the 
existence  or  presence  of  such  Texas  or  Span- 
ish fever,  or  other  contagious  or  infectious 
disease,  among  the  native  cattle  of  this  state, 
on  the  same  range  with  or  in  the  vicinity  of 
any  such  Texas,  Mexican,  Cherokee  or  Indian 
cattle,  or  along  the  line  or  route  over  which 
they  were  removed  or  transported,  shall  be 
prima  facie  evidence  that  the  same  were  af- 
fected with  such  disease  at  the  time  of  be- 
ing so  removed  or  transported,  and  com- 
municated it  to  such  native  cattle  so  affected 
therewith. "  It  is  claimed  by  defendants  that 
the  statute  is  unconstitutional  and  void,  as 
being  an  attempt  to  regulate  commerce  be- 
tween the  states ;  that  the  clause  in  the  stat- 
ute making  the  existence  of  Texas  or  Spanish 
fever  or  other  contagious  or  infectious  dis- 
eases among  the  native  cattle  along  the  line 
of  railways  by  which  Texes  cattle  may  be 
transported  prima  facie  evidence  that  the 
cattle  belDg  so  transported  were  diseased  in- 
cludes a  condition  or  affection  which  is  the 
normal  or  natural  state  of  all  Texas,  Mexi- 
can, Cherokee,  or  Indian  cattle,  and  that,  as 
the  evidence  shows,  all  such  cattle  are  alike 
affected ;  that  they  all  have  the  parasite  in 
their  system  which  communicates  a  disease 
called  "Texas  fever"  to  native  cattle,  and, 
if  the  language  of  the  statute  is  broad  enough 
to  cover  such  a  construction,  then  it  is  a  reg- 
ulation of  commerce,  under  the  decision  m 
Hannibal  db  8t.  J.  R.  Co,  v.  Husen,  95  U. 
8.  465,  24  L.  ed.  529.'  It  was  held  in  that 
case  that  a  statute  which  prohibited  driving 
or  conveying  any  Texas,  Mexican,  or  Indian 
cattle  into  this  state;  between  the  1st  day  of 
March  and  the  1st  day  of  NovtMuber  in  each 
year  was  in  conflict  with  the  clause  of  the 
constitution  that  provides  that  congress  shall 
have  power  to  ix'gulate  commerce  with  for- 
eign nations  and  among  the  several  states 
and  with  the  Indian  tribes.  But  in  the  same 
opinion  the  right  of  a  state  to  pass  laws  to 

f prevent  animals  suffering  from  contagious  or 
nfectious  diseases  from  being  brought  into 
the  state,  and  to  exclude  them  therefrom,  is 
recognized.  The  court  says:  **It  may  also 
be  admitted  that  the  police  power  of  a  state 
Justifies  the  adoption  of  precautionary  meas- 
ures against  social  evils.  Under  it  a  state 
may  legislate  to  prevent  the  spread  of  crime 
or  pauperism  or  disturbance  of  the  peace. 
It  may  exclude  from  its  limits  convicts, 
paupers,  idiots,  and  lunatics,  and  persons 
likely  to  become  a  public  charge,  as  well  as 

Sersons  affected  by  contagious  or  infectious 
iseases, — a  right  founded,  as  intimated  in 
the  Passenger  Cases,  48  IT.  8.  7  How.  283,  12 
L.  ed.  702,  by  Mr,  Justice  Greere,  in  the  sa- 
,cred  law  of  self-defense.  Vide  Tomlinson  v. 
Eemtt,  2  Sawy.  288,  Fed.  Cas.  No.  14,087. 
The  same  principle,  it  may  also  be  conceded, 
would  justify  the  exclusion  of  property  dan- 
gerous to  the  property  of  citizens  of  the 
State;  for  example,  animals  having  conta- 
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gious  or  infectious  diseases.  All  these  exer- 
tions of  power  are  in  immediate  connection 
with  the  protection  of  persons  and  propertv 
against  noxious  acts  of  other  persons,  or  such 
a  use  of  property  as  is  injurious  to  the  prop- 
erty of  others.  They  are  self -defensive."  8es 
also,  Minnesota  v.  Barber,  186  U.  S.  313,  34 
L.  ed,  455,  8  Inters.  Com.  Rep.  185;  Kim- 
mish  V.  BaU,  129  U.  S.  217,  82  L.  ed.  695, 
2  Inters.  Oom.  Rep.  407.  In  the  case  last 
cited,  the  court,  in  speaking  of  the  Husen 
Case,  says :  *^  The  decision  in  that  case  rested 
upon  the  ground  that  no  discrimination  was 
made  by  the  law  of  Missouri,  in  the  trans- 
portation forbidden,  between  sound  cattle 
and  diseased  cattle ;  and  this  circumstance  is 
strongly  put  forth  in  the  opinion. "  Since  the 
decision  in  the  Susen  Case  the  statute  has 
been  amended,  and  section  958  provides  **  that 
every  person  shall  so  restrain  his  diseased  or 
distempered  cattle,  or  such  as  are  under  his 
care,  that  they  do  not  go  at  large  oiT  his  own 
premises  or  the  land  to  which  they  belong, 
and  no  person  shall  drive  any  diseased  or 
distempered  cattle  affected  with  what  is  com- 
monly known  as  Texas  or  Spanish  fever,  or 
an^  other  infectious  disease,  into  or  through 
this  state,  or  from  one  place  therein  to  an- 
other, unless  it  be  to  remove  them  from  one 
piece  of  ground  to  another  of  the  same  owner, 
and  no  railroad  company  or  owner  of  a  steam- 
boat, or  any  other  company  or  person,  shall 
bring  into  or  transport  through  the  state,  or 
from  one  part  thereof  to  another,  any  Texas, 
Mexican,  Cherokee  or  Indian  cattle  affected 
with  what  is  commonly  known  as  Texas  or 
Spanish  fever,  or  any  other  contagious  dis- 
ease, epidemic  or  pestilence."  In  Oilman 
V.  Philadelphia,  70  U.  S.  3  Wall.  718,  18  L. 
ed.  96,  it  is  held  that,  ''under  quarantine 
laws,  a  vessel  registered  or  enrolled  and  li- 
censed may  be  stopped  before  entering  her 
port  of  destination,  and  a  bale  of  goods, 
upon  which  the  duties  have  or  have  not  been 
paid,  laden  with  infection,  mav  be  seized 
under  the  health  laws,  and,  if  it  cannot  be 
purged  of  its  poison,  may  be  committed  to 
the  flames.  **  The  purpose  of  the  statute  is 
not  to  interfere  with  tlie  commerce  between 
the  states,  but  is  to  exclude  from  the  state, 
and  to  prohibit  the  importation  thereto,  of 
cattle  having  contagious  or  infectious  dis- 
eases, and  therefore  exclusively  for  the  pro- 
tection of  the  property  of  the  citizens  of  this 
state  against  Uie  acts  of  such  persons  as  use 
their  property  in  such  a  way  as  is  dangerous 
and  detrimental  to  the  interest  of  others. 
In  speaking  of  the  Kansas  statute  enacted 
for  the  same  purpose,  in  Missouri  Pac.  R. 
Co,  y.  Finley,  supra,  it  is  said:  "If  this 
law  is  not  constitutional  and  within  the 
police  power  of  the  state,  then  the  stjite  is 
absolutely  powerless  to  protect  the  property 
of  its  citizens.  If  this  and  similar  statutes 
are  in  conflict  with  the  Constitution  of  the 
United  States,  the  state  is  wholly  disarmed 
and  defenseless  to  exclude  property  from  the 
state  that  is  dangerous  and  injurious  to  th« 
property  of  its  citizens." 

But  it  is  argued  that  as  all  Texas  cattle, 
though  not  diseased  themselves,  have  the 
means,  power,  or  quality,  bv  reason  of  their 
nativity  and  their  usual  and  normal  condi- 
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tion,  to  communicate  disease  to  native  cattle, 
then  it  must  include  all  cattle  coming  from 
the  south,  and  amounts  to  an  absolute  in- 
hibition of  their  shipment  into  or  through 
this  state.  Grant  it  that  such  is  the  effect, 
yet  it  seems  clear  that,  if  they  are  diseased 
or  infected  with  a  parasite  which  they  com- 
municate to  and  which  destroys  native  cat- 
tle, the  state  has  the  same  right,  as  a  police 
regulation  for  the  protection  of  the  property 
of  her  citizens,  to  prohibit  their  importation 
into  the  state  as  it  would  have  to  prohibit 
the  importation  of  persons  affected  or  infected 
with  some  contagious  and  deadly  disease. 
A  part  of  a  statute  may  be  unconstitutional, 
and  another  part  valid,  even  though  the  in- 
congruous provisions  be  contained  in  the 
same  section ;  or  it  may  be  unconstitutional 
with  respect  to  its  effect  upon  certain  sub* 
jects  or  things  embraced  within  its  scope 
and  applications,  and  constitutional  as  to 
others.  If,  when  the  unconstitutional  por- 
tion is  stricken  out,  that  which  remains  is 
complete  in  itself,  and  capable  of  being  en- 
forced according  to  the  legislative  intent, 
independent  of  that  which  is  rejected,  to  the 
extent  of  the  conflict  and  repugnancy  it  may 
not  be  enforced,  while  it  is  otherwise  as  to 
the  provisions  not  repugnaat  to  the  constitu- 
tion. Thus,  that  part  of  the  statute  which 
prohibits  any  railroad  company  or  owner  of 
a  steamboat  or  any  other  company  or  person 
from  bringing  into  this  state,  for  the  pur- 
pose of  transportation  through  the  same,  any 
of  the  diseased  cattle  of  the  kind  and  char- 
acter mentioned  in  the  act.  may  be  held  un- 
constitutional, and  that  part  which  prohibits 
the  bringing  into  the  state,  or  the  driving 
on  foot  of  such  cattle  from  one  part  of  it  to 
another,  may  be  upheld  as  a  police  regula- 
tion. Shipping  such  cattle  by  railroad  or 
steamboat  is  attended  with  but  little,  if  any, 
danger,  as  it  is  only  when  they  come  in  con- 
tact with  the  ground  with  their  feet,  or  by 
their  droppings  on  the  ground,  that  they  are 
capable  of  imparting  the  fever  to  native 
cattle.  While  the  state  has  no  power  to 
prohibit  the  transportation  of  articles  of 
commerce  through  it  by  common  carriers, 
railroads,  and  steamboats,  it  has  the  right 
to  restrict  the  manner  and  mode  of  taking 
animals  infected  with  parasites  by  which 
th^  communicate  disease  to  native  cattle, 
and  to  confine  that  mode  to  railroads  and 
steamboats,  if  necessary,  in  order  to  prevent 
the  spread  of  disease  and  contagion,  which 
results  in  the  destruction  of  the  property  of 
her  citizens.  **To  the  extent  of  the  collision 
and  repugnancy,  the  law  of  the  state  must 
vield ;  and  to  that  extent,  and  no  further, 
It  is  rendered  by  such  repugnancy  inopera- 
tive and  void."  Com,  v.  JSSmball,  24  Fick. 
859,  85  Am.  Dec.  826.  It  was  held  in  Don- 
neraberger  v.  Prenderffcut,  128  111.  229,  that, 
"because  a  portion  or  a  statute  is  unconsti- 
tutional, it  does  not  follow  that  a  court  may 
declare  its  other  provisions  void,  if  they  are 
eeparable,  and  the  valid  portions  are  capable 
of  enforcement  independently  of  such  pro- 
visions, unless  it  shall  appear  that  all  of 
the  provisions  of  the  act  so  depend  on  each 
other,  operating  together  for  the  same  pur- 
pose, or  are  otherwise  so  connected  together 
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in  meaning,  that  it  cannot  be  presumed  the 
legislature  would  have  passed  the  one  with- 
out the  other."  "A  legislative  act  may  be 
entirely  valid  as  to  some  classes  of  cases  and 
clearly  void  as  to  others."  Coolev,  Const. 
Lim.  218.  Thus,  it  has  been  held  that  the 
law  prohibiting  the  sale  of  liquors  may  be 
void  as  to  imported  liquors  and  valid  as  to 
all  other.  8tate  v.  Amery,  12  R.  I.  64 ;  Tier- 
nan  V.  Einker,  102  U.  S.  128,  26  L.  ed.  103. 
The  power  to  prevent  the  importation  of 
diseased  or  infected  cattle  into  the  state,  and 
the  power  to  prevent  the  transportation  of 
such  cattle  tiirough  the  state  over  the  great 
thoroughfares, — railroads, — or  by  river,  rests 
upon  very  different  principles.  The  one, 
as  has  been  seen,  may  be  regulated  or  pro- 
hibited by  the  state,  in  the  exercise  of  its 
police  power ;  while  the  other  is  a  plain  reg- 
ulation of  interstate  commerce,  a  regulation 
extending  to  prohibition.  Cattle  thus  trans- 
ported are  articles  of  commerce,  and,  what- 
ever may  be  the  power  of  the  state  over  com- 
merce that  is  altogether  confined  within  its 
borders,  it  cannot  prohibit  or  regulate  that 
which  is  interstate.  Texas  cattle,  as  a  gen- 
eral thing,  while  having  that  peculiarity, 
not  possessed  by  native  cattle,  of  transmit- 
ting or  communicating  to  them,  through  a 
microbe  or  parasite  carried  in  their  bodies, 
the  Texas  fever,  are  wholesome  food,  and 
extensively  used  for  that  purpose,  and  are 
to  be  found  for  sale  as  beei  in  many  of  the 
markets  of  the  different  states.  The  burdens 
imposed  upon  railroads  for  transporting  them 
through  the  state  are  onerous,  because  of 
their  liability  to  escape  from  the  cars,  and 
in  that  way  and  otherwise  communicate  dis- 
ease to  native  cattle ;  and,  to  prevent  such 
occurrence,  the  state,  as  a  police  regulation,, 
would  clearly  have  the  right  to  prescribe 
the  kind  of  cars  in  which  they  shall  be  trans- 
ported, and  such  precautionary  measures  aa 
may  be  reasonably  necessary  for  that  pur- 
pose. The  transportation  of  property  from 
one  state  to  another  is  clearly  a  branch  of 
interstate  commerce,  and  the  statute  is  un- 
questionably a  plain  interference  with  such 
transportation ;  in  fact,  an  absolute  inhibi- 
tion against  it.  The  effect  of  the  statute  ia 
to  obstruct  interstate  commerce,  and  to  dis- 
criminate between  the  property  of  one  state 
and  that  of  citizens  of  other  states,  and  in 
so  far  as  it  prohibits  the  transportation  of 
Texas,  Mexican,  Cherokee,  and  Indian  cattle 
through  the  state,  by  railroads  and  steam- 
boats, conflicts  with  that  provision  of  the 
constitution  that  provides  that  "congress 
shall  have  the  power  to  regulate  commerce 
with  foreign  nations,  and  among  the  several 
states,  and  with  the  Indian  tribes."  i>t>v 
y.  Hardin,  185  U.  H.  182,  84  L.  ed.  140,  8 
Inters.  Com.  Hep.  86;  MinnMoia  v.  Barber^ 
186  U.  S.  818,  84  L.  ed.  455,  8  Inters.  Com. 
Rep.  186 ;  Orutcher  v.  Kentucky,  141  U.  8. 
47,  85  L.  ed.  649.  The  first  clause  of  section 
953,  which  provides  that  "every  person  shall 
so  restrain  his  diseased  or  distempered  cat- 
tle, or  such  as  are  under  his  care,  that  they 
may  not  go  at  large  off  his  premises,  or  the 
land  to  which  they  belong,"  has  no  appli- 
cation whatever  to  a  case  like  the  one  in  liand. 
It  is  evident  from  a  casual  reading  of  it  that 
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it  only  has  application  t«  cattle  that  are  kept 
or  herded  upon  some  particular  tract  of  land 
or  premises.    The  mischief  intended  to  be 

f prevented  by  the  act  was  the  importatioYi 
nto  this  state  of  Texas,  Mexican,  Clierokee, 
and  Indian  cattle,  by  which  a  disease,  com- 
monly called  and  known  as  ** Texas  fever," 
is  communicated  to  domestic  cattle:  and, 
although  the  statute  mentioned  cattle  affected 
or  infected  with  Texas  or  Spanish  fever,  the 
evident  intention  of  Uie  legislature  was  to 
include  such  cattle  as  were  infected  with 
microbe  or  parasite  by  which  said  fever  is 
communicated.  The  act  is  entitled  *' An  act 
to  amend  section  4858,  of  article  two,  of 
chapter  eighty -seven,  of  the  Bevised  Stat- 
utes of  Missouri,  entitled  *0f  the  Restraint 
of  Diseased  and  Texas  Cattle. '  "  Mr.  Kent, 
in  his  Commentaries  (vol.  1,  p.  461),  says: 
''In  the  exposition  of  a  statute,  the  intention 
of  the  lawmakers  will  prevail  over  the  literal 


sense  of  the  terms;  and  its  reason  and  in- 
tention will  prevail  over  the  strict  letter. 
When  the  words  are  explicit,  Uie  intention 
is  to  be  collected  from  the  context ;  from  ttie 
occasion  and  necessity  of  the  law ;  from  ttie 
mischief  felt  and  the  remedy  in  view ;  and 
the  intention  is  to  be  taken  or  presumed  ac- 
cording to  what  is  consonant  with  reason  and 
good  discretion."  We  must  therefore  bold 
that  the  statute  is  broad  enough,  when  the 
object  of  the  legislature  is  taken  into  con- 
sideration, to  embrace  cattle  infected  with 
microbes  or  parasites  by  which  Texas  fever 
is  communicated  to  domestic  cattle. 

The  judgment  as  to  the  first  count  is  affirmei. 
As  to  the  second  eautU,  the  judgment  is  n- 
versed. 

All  concur. 

Barclayt  J.,  concurs  in  the  result. 
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*!•  The  writ  of  ii^lmiction  which  the  con- 
stitution authoiizesthe  supreme  court  to  Issue 
In  the  exercise  of  Its  original  jurisdiction  is  a  Ju- 
risdictional writ,  as  oontradistingulshed  from  the 
ordinary  writ  of  Injunction  in  aid  of  jurisdiction 
otherwise  acquired. 

S«  To  warrant  the  sapreme  court  in 
taking  Jurisdiction  in  an  orlsrinal  proceed- 
inff  by  injunction,  the  case  made  by  the  com- 
plaint must  not  only  show  equitable  ground  for 
relief,  but  must  disclose  a  question  in  vol  ring  the 
rights  or  franchises  of  the  state  in  its  sovereign 
capacity;  that  Is,  public  rights  or  Interests,  as 
contradistinguished  from  matters  of  private  or 
Individual  ooncem. 

8*  Where  the  supreme  court  was  asked 
in  the  exercise  of  its  original  Jurisdic- 
tion to  issue  a  writ  of  injunction  to  re- 
strain the  secretary  of  state  from  delivering  cer- 
tificates of  election  to  certain  persons  elected  as 
district  judges,  the  injunction  being  asked  on  the 
^rronnd  that  the  terms  of  the  Incumbents  of  such 
Judicial  offices  were  not  about  to  expire,— Held, 
that  the  real  question  in  controversy  was  the 
question  of  title  to  public  ofllces  between  the  in- 
dividual claimants;  that  the  controversy  did  not 
Involve  the  rights  or  franchises  of  the  people,  nor 
the  rights  of  the  state  in  its  sovereign  capacity}— 
snd  so  the  writ  was  denied. 

(December  10, 18M.) 

APPLICATION  for  an   injunction  to  re- 
strain defendants  from  Issuing  certificates 

«Headnotes  by  Bllioit,  J^ 

NoTB.—The  well-establisbed  rule  denying  the 
power  to  determine  a  contested  right  to  oflloe  on 
an  application  for  an  Injunction  is  given  a  strong 
Illustration  by  the  above  case  in  which  the  relief 
was  asked  of  the  supreme  court  in  the  exercise  of 
Its  original  jurisdiction  to  determine  public  ques- 
tions. 
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of  election  to  certain  persons  who  had  re- 
ceived a  majority  of  the  votes  cast  at  a  re- 
cent election  for  the  office  of  district  judge. 
Dismissed. 

Statement  by  Elliott,  J. : 

The  complaint  is  as  follows :  ''The  people 
of  the  state  of  Colorado,  exrel.  John  A.  Bent- 
ley,  Amos  J.  Rising,  David  B.  Graham, 
David  V.  Burns,  and  James  Glynn,  who 
bring  this  suit  for  themselves  and  in  behalf 
of  all  others  similarly  situated  who  may 
wish  to  be  made  parties  hereto  and  join  here- 
in and  share  the  expenses  hereof,  complain 
of  the  defendants  above  named,  and  say: 
That  pursuant  to  the  provisions  of  an  act  of 
the  general  assembly  of  the  state  of  Colorado 
approved  March  24,  1887,  creating  the  office 
of  one  additional  judge  for  the  second  judi- 
cial district,  the  then  acting  governor  of  ths 
state  of  Colorado  appointed  the  Honorable 
Piatt  Rogers  to  fill  said  office  so  creaunl. 
That  thereafter,  and  at  the  general  election 
held  on  November  8,  1887,  the  Honorable 
Westbrook  8.  Decker  was  elected  to  succeed 
the  Honorable  Piatt  Rogers,  and  thereafter 
duly  qualified  and  entered  upon  the  dis- 
charge of  the  duties  of  said  office.  That 
thereafter,  at  a  general  election  held  Novem- 
ber 6,  1888,  the  Honorable  Westbrook  S. 
Decker  was  again  elected  district  judge  for 
the  second  judicial  district  of  Colorado,  and 
qualified  and  held  said  olfice  until  about 
December  81,  1890,  when  he  resigned  the 
same.  That  the  relator  John  A.  Bentleywas 
appointed  by  the  then  acting  ffovemor  of  the 
state  to  fill  the  vacancy  caused  by  the  resig- 
nation  of  said  Westbrook  S.  Decker,  and  duly 
qualified  and  entered  upon  the  discharge  of 
the  duties  of  said  office,  and  continued 
to  hold  and  discbarge  the  duties  thereof  until 
the  general  election  held  in  November!  1891, 
when  he  was  elected  to  succee<l  himself ;  snd 
after  such  election  he  duly  qualified  by  filing 
his  oath  of  office  with  the  secretary  of  state 
of  the  said  state  of  Coloiudo,  and  entered 
upon  the  discharge  of  the  duties  of  said 
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office,  and  is  still  holding  and  discharging 
the  duties  of  the  same.  That  pursuant  to 
an  act  of  the  general  assembly  of  the  state 
of  Colorado  approved  March  19,  1889,  creat- 
ing two  more  additional  judges  for  the  second 
judicial  district,  the  then  acting  governor  of 
the  state  appointed  the  Honorable  Thomas  B. 
Stuart  and  the  Honorable  Oliver  B.  Liddell 
to  fill  the  offices  so  created.  That  thereafter, 
at  the  general  election  held  in  November, 
1889,  the  relators  Amos  J.  Rising  and  David 
B.  Graham  were  elected  to  said  offices  to  suc- 
ceed the  said  Thomas  B.  Stuart  and  Oliver 
B.  Liddell,  and  t hereafter  duly  qualified  and 
entered  upon  the  discharge  of  the  duties  of 
said  offices,  and  still  continue  to  hold  and 
discharge  the  duties  of  the  same.  That  there- 
after, pursuant  to  the  provisions  of  an  act  of 
the  general  assembly  of  the  state  of  Colorado 
passed  April  6,  1891,  creating  the  office  of 
fifth  additional  judge  for  the  second  judicial 
district,  the  tlien  acting  governor  of  the  state 
appointed  the  Honorable  Alvin  Marsh  to  said 
office.  That  thereafter,  at  the  general  elec- 
tion held  in  November,  1891,  the  relator 
David  Y.  Bums  was  elected  to  fill  said  office, 
and  in  due  time  was  duly  qualified  by  filing 
his  oath  of  office  in  the  office  of  the  secretary 
of  state  of  said  state  of  Colorado,  and  entered 
upon  the  discharge  of  the  duties  of  said  office, 
and  still  continues  to  hold  and  discharge  the 
duties  of  the  same.  That  the  convention 
which  nominated  said  relator  nominated  him 
for  the  'Long  Term,  *  and  so  certified  the  said 
nomination  to  the  clerk  of  Arapahoe  county. 
That  pursuant  to  the  said  last- mentioned  act 
dividing  the  state  into  judicial  districts,  and 
creatine  the  thirteenth  judicial  district, 
which  had  not  theretofore  existed,  the  then 
acting  governor  of  the  state  appointed  the 
Honorable  Charles  L.  Allen  to  fill  said  office. 
That  at  said  general  election  held  in  Novem- 
ber, 1891,  the  relator  James  Glynn  was 
elected  to  the  office  of  district  judge  of  said 
thirteenth  judicial  district,  and  duly  qual- 
ified and  entered  upon  the  discharge  or  the 
duties  of  said  office,  which  office  he  still  con- 
tinues to  hold.  That  the  defendant  Nelson 
O.  McClces  was  the  duly  qualified  and  acting 
secretary  of  state  of  the  state  of  Colorado. 
That  at  a  convention  of  the  Republ  ican  party 
held  on  the  8th  and  10th  days  of  September, 
1894,  said  convention  nominated,  to  fill  the 
offices  of  judges  of  the  district  court  in  the 
second  judicial  district,  the  Honorable 
George  W.  Allen,  who  had  then  held  the 
office  of  district  iud^e  of  said  district  for 
the  full  term  of  six  years,  Owen  Edgar 
Le  Fevre,  Peter  Levington  Palmer,  Frank 
Thomas  Johnson,  and  Calvin  Pickering  But- 
ler, to  succeed  the  relators  John  A.  Bentley, 
Amos  J.  Rising,  David  B.  Graham,  and  Da- 
vid V.  Bums.  That  the  county  central  com- 
mittee representing  said  Republican  county 
convention  thereafter  filed  in  the  office  of 
the  clerk  of  said  Arapahoe  county  a  certificate 
of  said  nominations,  which,  in  so  far  as  this 
controversy  is  concerned,  was  in  the  words 
and  figures  following,  to  wit:  'State  of 
Colorado,  Countjr  of  Arapahoe — ss.  :  County 
Committee's  Certificate  of  Nominations.  To 
Countv  Clerk :  We  certify  that  a  convention 
of  delegates   representing    the   Republican 
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partjr,  a  party  which  at  the  last  preceding 
election  polled  at  least  ten  per  cent  of  the 
entire  vote  of  the  county  of  Arapahoe,  and 
state  of  Colorado,  was  held  at  the  city  of 
Denver,  on  the  8th  and  10th  days  of  Septem- 
ber, 1894,  for  the  purpose  of  nominating  can- 
didates for  offices  to  be  filled  at  the  next 
ensuing  general  election ;  and  that  the  fol- 
lowing nominations  were  made  therefor: 
Office;to  be  filled :  District  judges.  Candi- 
dates: George  W.  Allen,  Owen  Edgar 
Le  Fevre,  Peter  Levington  Palmer,  Frank 
Thomas  Johnson,  Calvin  Pickering  Butler. 
[Signed]  Frank  C.  Goudy,  Presiding  Officer 
of  Conveution.  Philip  Trounstine,  Secretary 
nf  Convention. '  That  at  the  general  election 
held  on  the  6th  day  of  November,  1894,  the 
above-named  defendants  received  the  ma- 
jority of  all  the  votes  cast  by  the  electors  la 
said  district  for  said  offices,  and  their  names 
have  been  or  will  be  certified  to  the  secretary 
of  state  as  having  been  elected  to  fill  the  of- 
fices held  by  the  relators  now  filling  the  same 
in  said  Judicial  district.  That  at  the  same 
election  the  defendant  Edward  E.  Armour 
received  a  majority  of  all  the  votes  cast  for 
said  office  by  the  electors  of  the  thirteenth 
judicial  district,  and  his  name  has  been  or 
will  be  certified  to  the  secretary  of  state  as 
haying  been  elected  to  fill  the  office  held  by 
the  relator  James  Glynn.  That  the  defendant 
Nelson  O.  McClees,  secretary  of  state,  threat- 
ens to,  and  will  if  not  enjoined  by  an  order 
issuing  out  of  this  honorable  court,  in  case 
the  canvassing  board  shall  declare  said  other 
defendants  duly  elected  to  said  offices,  issue 
to  them,  and  each  of  them,  certificates  of 
election ;  and,  as  your  relators  are  informed 
and  believe,  the  said  defendants,  and  each 
of  them,  will  demand  possession  of  and  at- 
tempt to  assume  and  discharge  the  duties  of 
the  said  respective  ofiSces  to  which  they  claim 
to  have  been  elected.  Wherefore,  these  re- 
lators pray  that  this  honorable  court  will 
assume  original  jurisdiction  of  this  cause,  to 
the  end  that  confusion  in  said  offices  may  be 
prevented,  and  that  an  order  may  issue  out 
of  this  court  restraining  the  defendant  Nelson 
O.  McClees  from  issuing  certificates  to  the 
other  defendants,  or  any  of  them,  of  election 
to  the  said  respective  offices,  until  such  time 
as  this  cause  can  be  finally  heard  and  deter- 
mined by  this  honorable  court.  They  further 
pray  that  this  court  fix  a  time  for  the  hearing 
of  this  cause  in  the  near  future,  and  cause 
notices  to  be  issued  and  served  upon  each  of 
the  said  defendants  of  the  time  of  such  hear- 
ing, and  that  upon  the  hearing  thereof  an 
injunction  may  issue  out  of  this  honorable 
court  perpetually  enjoining  the  defendant 
Nelson  O.  McClees  from  issuing  to  the  other 
defendants  above  named,  or  any  of  them, 
certificates  of  election  to  said  offices,  and  also 
perpetually  enjoining  the  defendants  Owen 
Edgar  Le  'Fevre,  Peter  Levington  Palmer, 
Frank  Thomas  Johnson,  Calvin  Pickering 
Butler,  and  Edward  E.  Armour,  or  either  or 
any  of  them,  from  attempting  in  any  manner 
to 'interfere  with  the  official  discharge  of  the 
duties  of  the  several  relators,  and,  further, 
from  attempting  in  any  manner  to  discharge 
the  duties  of  the  offices  to  which  they  lay 
claim  to  have  been  elected.    They  also  pray 
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for  such  otner  and  farther  relief  as  may  be 
proper  in  the  premises." 

Mesirs.  H.  B.  O'Reilly*  Caldwell  Tea- 
man, Willard  Teller,  and  V.  D.  Mark- 
ham  for  plaintiffs. 

Mr.  Eug^ene  Eng^ley*  Atty-  Gen, ,  for  the 
People. 

Messrs,  J.  H*  Brown  and  J.  H.  Blood 
for  defendants. 

Elliott*  <7.,  deliyered  the  opinion  of  the 
court : 

1.  Plaintiffs  seek  to  invoke  the  original 
jurisdiction  of  this  court  to  restrain  defend- 
ants Le  Fevre,  Palmer,  Johnson,  Butler,  and 
Armour  from  asserting  any  claim  to  certain 
ludicial  offices,  which  offices  plaintiffs  hold 
for  the  present  by  an  undisputed  title.  The 
following  provision  of  our  state  constitution 
is  relied  on  as  conferring  Jurisdiction  in  the 
premises  upon  this  court :  "  It  [the  supreme 
court]  shall  have  power  to  issue  writs  of 
habeas  corpus,  mandamus,  quo  warranto, 
certiorari,  injunction,  and  other  original  and 
remedial  writs,  with  authority  to  hear  and 
determine  the  same."  Articled,  §8.  The 
first  question  to  be  determined  is,  Are  the 
facts  and  circumstances  stated  in  the  com- 
plaint sufficient  to  warrant  this  court  in 
taking  original  jurisdiction  of  this  cause  b}' 
writ  of  injunction?  The  express  language 
of  the  constitution  is  that  this  court  has  the 
power  to  issue  writs  of  injunction,  as  well  as 
the  other  writs  specified,  with  authority  to 
hear  and  determine  the  same.  This  language 
is  apt  and  pertinent,  and  is  sufficient  to  con- 
fer original  jurisdiction  by  writ  of  injunc- 
tion in  a  proper  case,  but  it  certainly  was 
not  designed  to  authorize  this  court  to  take 
original  jurisdiction  of  ordinary  suits  in 
equity  by  granting  writs  of  injunction.  The 
connection  in  which  the  word  **  injunction" 
is  used  in  the  foregoing  section  of  the  con- 
stitution indicates  that  the  writ  of  injunction 
thus  authorized  to  be  issued  by  this  court  in 
the  exercise  of  its  original  jurisdiction  is  an 
extraordinary  writ,— a  jurisdictional  writ  as 
contradistinguished  from  the  ordinary  writ 
of  injunction  issued  in  aid  of  jurisdiction 
otherwise  acquired  ;  a  quasi  prerogative  writ. 
The  grade  or  dignity  of  the  wric  is  indicated 
by  the  well-known  character  of  its  associates 
In  the  same  section.  The  maxim  **noscitur 
a  sociis"  applies.  See  Wheeler  v,  NortJiern 
Colorado  Irrigation  Co.  9  Colo.  2i8,  and  au- 
thorities there  cited. 

2.  To  warrant  this  court  in  taking  Juris- 
diction in  an  original  proceeding  by  injunc- 
tion, the  case  made  by  the  complaint  must 
not  only  show  equitable  ground  for  relief, 
but  must  disclose  a  qxie^iionpublici juris;  the 
case  must  be  one  involving  the  rights  or 
franchises  of  the  state  in  its  sovereign  ca- 
pacity, that  is,  public  rights  or  interests,  as 
contradistinguished  from  matters  of  private 
or  individual  concern.  This  construction  of 
the  foregoing  constitutional  provision  was 
given  twenty  years  ago  by  the  supreme  court 
of  Wisconsin,  in  an  able  opinion  delivered 
by  Chief  Justice  Ryan  in  the  case  of  Atty-  Gen, 
y.  Chicago  db  N,  W.  B,  Cos.  85  Wis.  426. 
That  opinion  was  recently  reviewed  and  em- 
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phasized  by  Mr.  justice  Cassoday  in  the  case 
of  State  Y.  Cunningham,  88  Wis.  90,  17L.  R. 
A.  145.  We  do  not  find  that  the  doctrine  has 
ever  been  departed  from  in  that  state.  It  is 
to  be  observed,  however,  that  in  the  latter 
case  it  was  held  that  the  refusal  of  the  at- 
torney-general to  bring  the  suit,  or  to  consent 
thereto,  would  not  prevent  the  supreme  court 
from  taking  jurisdiction  upon  the  relation  of 
a  private  citizen  in  the  name  of  tberState. 
Mr.  Justice  Winslow  dissented  from  sudi 
view. 

8.  Counsel  for  plaintiffs  cite  and  rely  upon 
the  case  of  State  v.  Cunningfiam,  81  Wis.  440, 
in  which  the  same  constitutional  provisioD 
was  construed.  In  that  case  the  supreme  court 
of  Wisconsin  was  asked  to  issue  a  writ  of  in- 
junction to  restrain  the  secretary  of  state  from 
giving  or  publishing  notices  for  the  election 
of  members  of  the  legislature  under  a  certain 
"  act  to  apportion  the  state  into  senate  and  as- 
sembly districts,"  which  act,  it  was  con- 
tended, was  unconstitutional  and  void.  Upon 
motion  in  the  nature  of  a  demurrer  to  the  com- 
plaint, elaborate  opinions  were  delivered  sus- 
taining the  jurisdiction  of  the  court,  holdin/t 
the  apportionment  act  unconstitutional,  and 
holding,  further,  that  the  supreme  court  had 
the  power  by  injunction  in  such  original  pro- 
ceeding to  control  in  sction  of  the  secretary 
of  state.  See  also  Giddings  v.  Blacker,  98 
Mich.  1,  16  L.  R.  A.  402.  It  is  not  diffi- 
cult to  distinguish  between  the  Wisconsin 
case  and  the  one  now  presented.  The  Wis- 
consin case  was  brought  to  test  the  constitu- 
tionality of  an  act  under  which  an  election  of 
representatives  was  about  to  be  held.  The 
act,  if  carried  into  effect,  wpuld  infringe 
the  rights  of  the  people  to  representation  ac- 
cording to  the  constitutional  rule  of  appor- 
tionment. Thus  their  most  cherished  rights 
and  franchises  were  threatened,  and  the  le- 
gality of  the  legislative  department  of  the 
government  itself  was  seriously  menaced. 
The  present  case  does  not  challenge  the  con- 
stitutionality of  any  legislative  act;  it  docs 
not  involve  the  legality  of  the  Judicial  de- 

Sartment  of  the  state,  nor  of  any  judicial 
istrict,  nor  of  any  judgeship  therein.  It 
involves  simply  the  question.  What  persons 
will  be  entitled  to  occupy  certain  positions 
as  district  judges  on  and  after  the  second 
Tuesday  of  January  next?  It  is  not  a  ques- 
tion of  the  existence  or  essential  organization 
of  the  judiciary.  The  Judicial  positions  in 
question  exist :  they  must  be  filled  by  persons 
having  the  constitutional  qualifications. 
The  sole  question  is,  What  particular  persons 
will  be  thus  entitled  to  hold  such  offices  on 
and  after  January  8,  1895?  In  other  words, 
Do  the  official  terms  of  Judges  Bentley,  Ris- 
ing, Graham,  Bums,  and  Glynn  expire  on 
that  day,  or  do  they  continue  for  the  period 
of  six  years  from  the  time  they  were  elected 
respectively?  To  .determine  this  question 
there  must  be  a  construction  of  certain  pro- 
visions of  the  judiciary  article  of  the  consti- 
tution. The  validity  of  the  legislative  acts 
creating  the  additional  district  and  addi* 
tional  judgeships  is  not  questioned.  The 
acts  of  a  judge  f(0  facto  of  a  court  dejure  sre 
valid.  Be  Manning,  189  U.  8.  504,  85  L. 
ed.  264.    In  the  Wisconsin  case  the  election 
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had  not  been  held,  nor  even  called ;  therefore, 
DO  individual  clnims  to  office  had  arisen.  In 
the  present  case  the  election  has  been  held, 
and  it  is  conceded  that  the  defendants  Le 
Fevre,  Palmer,  Johnson,  Butler,  and  Armour 
each  received  a  majority  of  the  votes  of  their 
raspective  districts,  and  that  the  official  can- 
vass will  show  such  result.  The  question, 
then,  of  the  title  to  these  respective  offices 
on  and  after  January  8th  proximo  is  the  real 
question  in  controversy.  This  is  a  question 
of  pure  legal  right ;  in  no  sense  can  the  ques- 
tion be  regarded  as  one  of  equitable  cog- 
nizance, even  between  the  rival  claimants, 
nor  have  the  people  of  the  state  or  of  the 
particular  Judicial  districts  any  equity  in 
the  controversy,  even  in  the  broadest  sense  of 
the  term,  except  as  all  good  citizens  have  an 
interest  that  the  law  shall  be  correctly  ap- 
plied. No  rights  or  franchises  of  the  people 
are  assailed ;  each  of  the  rival  claimants,  old 
and  new,  has  been  chosen  by  the  people.  The 
vital  question  is,  For  what  period  of  time, 
respectively,  were  the  present  incumbents 
thus  chosen?  Their  title  at  present  is  ^ood 
and  unassailed;  but  what  is  its  duration? 
This  question,  when  properly  presented, 
must  be  determined  as  other  questions  of  ti- 
tle to  public  offices  are  determined.  NeUer 
V.  Thomas,  99  Mo.  224;  Diekey  v.  Beed,  78 
111.  261.  The  81  Wis.  case  reviews  a  large 
number  of  cases,  none  of  which,  however, 
when  carefully  considered,  militate  against 
the  view  we  have  taken.  In  this  connection 
it  is  proper  to  say  that  we  are  advised  that 
the  mandamus  case  referred  to  at  page  476, 
81  Wis.,  of  the  opinion,  and  of  which  it  is 
said  the  court  ** recently  assumed  Jurisdic- 
tion," was  discontinued  without  an  opinion. 
It  is  strongly  insisted  that  injunction  is  an 
appropriate  remedy  in  this  case.  One  line 
of  argument  is  that  writs  of  mandamus  and 
writs  of  injunction  are  the  converse  or  re- 
ciprocal of  each  other, — that  the  former  com- 
mands action,  while  the  latter  restrains, — and 
it  is  assumed,  inasmuch  as  a  writ  of  manda- 
mus will  lie  to  compel  an  officer  to  perform 
an  act  which  the  law  specially  enjoins  as  a 
duty  resulting:  from  his  office,  that  therefore 
the  writ  of  injunction  is  always  an  appro- 
priate remedy  to  restrain  an  officer  from  the 
performance  of  an  act  which  the  law  does  not 
enjoin  as  a  dut^  resulting  from  his  office. 
This  reasoning  is  correct  in  many  cases,  but 
not  in  all.  For  example,  a  subordinate  court 
may,  under  certain  circumstances,  be  com- 
pelled by  mandamus,  in  the  nature  of  a  writ 
ot  procedendo  ad  indicium^  to  proceed  to  judg- 
ment ;  but  it  is  difficult  to  conceive  of  a  case 
where  a  writ  of  injunction  may  be  employed 
to  restrain  a  subordinate  court  from  rendering 
judgment,  even  though  it  is  made  to  appear 
that  judgment  should  not  be  renaered. 
Writs  of  certiorari  or  of  prohibition  may 
sometimes  be  employed  to  regulate  or  restrain 
subordinate  courts  in  the  exercise  of  their 
jurisdiction  ;  but,  as  a  rule,  a  defeated  party 
feeling  himself  aggrieved  by  the  rendition 
of  a  judgment  is  left  to  his  reinedy  by  appeal 
or  writ  of  error.  So,  in  the  present  contro- 
versy, it  may  be  that  either  of  the  several 
defendants  would  be  entitled  to  mamlamus 
to  compel  the  secretary  of  state  to  issue  his 
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certificate  of  election,  so  that  he  may  have 
the  proper  indicia  with  wliich  to  qualify, 
and  assume  the  duties  of  his  office.  But  it 
does  not  follow  that  thesecretarv  may  be  re- 
strained from  the  issuance  of  such  certificate, 
even  though  the  election  was  unlawful ;  on 
the  contrary,  the  secretary  should  not  be  in- 
terfered with  in  issuing  the  certificate.  But 
such  defendant,  having  received  his  certifi- 
cate, should  be  allowed  to  have  the  title  to 
the  office  determined  by  a  proper  legal  pro- 
ceeding. BtnithY,  My&n,  109Ind.l,  68  Am. 
Rep.  875 ;  Kemp  v.  Ventvlett,  58  Qa.  419 ; 
Oochran  v.  McUleary,  82  Iowa,  75. 

The  case  of  People  v.  Brooklyn,  77  N.  Y. 
508,  88  Am.  Rep.  659,  is  much  relied  on  by 
counsel  for  plaintiffs.  The  charter  of  Brook- 
lyn provided  that  *'no  alderman  shall  during 
the  term  for  which  he  is  elected  bold  any 
other  public  office  except  that  of  notary  pub- 
lic or  commissioner  of  deeds,"  and  declares 
that**  if  any  alderman  elected"  under  its  pro- 
visions ** shall  be  appointed  or  elected  to  and 
accepts  such  public  office  .  .  .  after  his 
election  or  during  his  terji  of  office  ss  such 
alderman,  his  office  as  alderman  shall  im- 
mediately become  vacant  and  his  place  shall 
be  filled  by  a  special  election  to  be  ordered 
within  thirty  days  thereafter  by  tlie  common 
council  to  be  held  by  electors  of  the  ward  in 
which  he  shall  have  been  elected."  The  ad- 
mitted facts  were  that  Daniel  O'Reilly  was 
in  November,  1877,  elected  alderman  from 
the  twelfth  ward ;  that  while  he  was  such 
alderman,  and  in  November,  1878,  he  was 
elected  a  representative  in  congress  for  the 
second  congressional  district  of  New  York ; 
that  he  accepted  the  office  on  March  18,  1879, 
and  entered  upon  the  discharge  of  the  duties 
of  congressman.  Upon  these  admitted  facta 
a  writ  of  mandamus  was  awarded  command- 
ing the  common  council  to  order  a  special 
election  to  fill  the  vacancy  occasioned  by 
O'Reilly's  election  and  acceptance  of  "an- 
other public  office."  But  the  case  was  com- 
menced in  a  court  of  original,  not  of  appel- 
late, jurisdiction,  though  it  was  afterwards 
affirmed  by  the  court  of  appeals,  the  highest 
appellate  tribunal  of  that  state.  The  princi- 
pal question  discussed  bv  the  opinion  in  the 
Brooklyn  case  was  not  the  propriety  of  the 
remedy,  but  whether  the  ofllce  of  representa- 
tive in  congress  was  such  **  otlur  public  office" 
as  was  contemplated  by  the  city  charter.  It 
was  final  ly  held  to  be  such  an  office  as  caused 
a  vacancy  in  the  office  of  alderman.  It  will 
be  observed,  too,  that  the  writ  was  manda- 
mus, not  injunction.  The  granting  of  the 
writ  did  not  necessarily  preclude  O'Reilly 
from  contesting  the  validity  of  the  election 
in  a  proceeding  to  which  he  himself  should 
be  a  party. 

In  argument  we  were  urged  to  assume  jur- 
isdiction in  order  to  prevent  an  unseemly 
wrangle  between  contesting  claimants  to  ju- 
dicial offices.  But  there  arc  no  averments  in 
the  complaint  showing  that  any  unseemly 
wrangle  is  likely  to  occur.  When  the  time 
arrives,  if  defendants  shall  demand  the  re- 
spective offices  to  which  they  claim  to  have 
been  elected,  and  such  demand  be  refused, 
there  is  nothing  in  the  complaint  to  indicate 
ithat  they  will  do  anything  more  than  seek 
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by  proper  le^al  proceedings  to  bave  tbeir 
preaecessors  ousted,  and  themselves  inducted 
into  office.  We  are  confident  that  none  of 
the  rival  claimants,  either  old  or  new,  will 
resort  to  other  than  legal  and  orderly  methods 
to  secure  or  hold  the  offices  in  question. 
Though  occasion  may  sometimes  retjuire 
equitable  relief  or  protection  in  addition 
to  the  proper  legal  proceeding  in  contro- 
versies over  public  offices,  yet  the  complaint 
in  this  case  states  no  facts  from  which  any 
kind  of  violence,  disturbance,  or  intrigue  is 
to  be  apprehended.  There  is  no  probability 
that  the  police,  the  sheriff's  posse,  or  the 
military  will  be  called  into  requisition.  The 
idea  that  such  means  may  be  resorted  to,  in 
advance  of  legal  proceedings,  to  settle  the 
title  to  or  possession  of  public  offices,  has 
been  pretty  effectually  dispelled  by  recent 
opinions  of  this  court.  Be  Fire  d:  Bxcim 
Comre,  19  Colo.  482;  People  v.  Martin,  19 
Colo.  565.  In  Spelling  on  Extraordinary 
lielief  (vol.  1,  §  620),  it  is  said  :  "Though 
there  is  some  conflict  of  authority  as  to  how 
far  equitable  relief  by  injunction  may  be 
fluccess fully  invoked  to  protect  one  in  the 
possession  and  exercise  of  a  public  office,  it 
is  well  settled  by  a  great  preponderance  of 
authority  that  injunction  is  not  a  proper 
remedy  to  try  the  title  between  rival  claim- 
ants as  to  which  is  entitled  to  fill  and  exer- 
cise the  duties  of  an  office,  quo  warranto,  and 
not  injunction,  being  the  proper  remedy." 
We  are  urged  to  entertain  the  present  pro- 
ceeding for  the  purpose  of  reaching  an  early 
decision  of  the  controversy  between  the  rival 
claimants  to  judicial  positions,  and  thus 
prevent  confusion  in  the  administration  of 
Justice.  This  proceeding  is  commended  as  a 
^ short  cut"  to  a  determination  of  the  con- 
troversy. But  short  cuts  in  legal  contro- 
versiesare  seldom  satisfactory  to  the  Anglo- 
Amercian  race.  As  a  rule  they  only  submit 
when  they  have  had  full  opportunity  to  fight 
out  such  controversies  by  proper  proceedings, 
and  to  carry  them,  if  they  desire,  to  the  court 
of  last  resort.  For  illustration,  it  would 
seem  desirable  to  avoid  a  law  suit  to  de- 
termine whether  the  present  judge  of  the 
thirteenth  judicial  district  shall  continue  to 
hold  his  office  for  three  years  more,  or 
whether  he  shall  give  place  to  another  re- 
cently chosen  as  his  successor.  But  it  may 
be  that  nothing  short  of  a  real  law  suit  will 
suffice  to  determine  such  controversy.  If 
such  law  suit  shall  come,  it  will  not  be  the 
first  contest  over  the  very  same  office.  Tlie 
present  incumbent  holds  his  position  by 
virtue  of  the  decision  of  this  court  sustain- 
incr  his  election  by  a  plurality  of  two  votes. 
See  Allen  v.  Olynn,  17  Colo.  338,  15  L.  R. 
A.  743.  The  controversy  in  that  case  was 
not  an  unseemly  wrangle.  It  arose  out  of  an 
honest  difference  of  opinion  as  to  the  mean- 
ing of  certain  provisions  of  the  then  new 
Australian  ballot  law  ;  and  the  statute  was  so 
worded  that  this  court  was  divided  in  opin- 
ion. When  judges  disagree,  it  is  not  sur- 
prising that  lawyers  and  their  clients  differ. 
The  fact  is,  judges  as  well  as  lawyers  cannot 
always  agree  when  called  upon  to  construe 
written  constitutions  and  laws,  or  other  writ- 
ten  instruments.    Judges  agree   more  gen- 
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erally  than  lawyers,  because  they  have  bo 
personal  interests  or  clients  to  influence  their 
judgments.    But  law  suits  are  often  a  ne- 
cessity in  a  free  government.     In  no  doubt- 
ful case  where  large  interests  are  invoWed 
will  an  ex  parte  opinion  be  accepted  as  de- 
cisive.   This  is  well  illustrated  in  respect  to 
the  very  matters  now  sought  to  be  broui^ht 
before  this  court  for  reconsideration.    See  Be 
Election  DUtnct  Judges^  11  Colo.  378,  where 
these  same  matters  were  considered,  and  an 
opinion  given,  in  response  to  a  question  from 
the  governor.     That  opinion,  however,  was 
given  before  the  calling  of  the  election,  so 
that  no  individual  claims  to  office  had  arisen. 
It  is  manif&<«t  that  such  opinion  is  not  now 
accepted  as  conclusive,  because  not  delivered 
in  an  actually  litigated  case.     We  refer  to 
this  as  fortifying  the  view  that  the  present 
controversy  must  be  heard  and  determined, 
if  at  all,  in  some  proceeding  where  tiie  juris- 
diction of  the  court  is  undoubted.    When  U 
is  heard  and  determined  in  a  proceeding 
where  the  court  has  jurisdiction,  not  only  to 
express  its  opinion,  but  to  render  and  enforce 
its  judgment,  the  decision  will  have  more 
weight.     The  remedy  provided  for  contro- 
versies of  this  kind  is  entirely  adequate,  and 
reasonably  speedy.     Even  if  not  as  speedy  aa 
could  be  desired,  this  court  is  not  justified 
in  exercising  an  unwarranted  jurisdiction  to 
escape  the  delays  resulting  from  the  well- 
settl'ed  principles  of  our  jurisprudence.    As 
was  said  by  Mr,  Justice  Ooddard  (19  Colo, 
and  supra) :    **  Reasonable  delay  is  the  price 
we  pay  in  order  to  secure  the  protection  and 
vindication  of  personal  and  property  rights 
under  a  government   like  ours."    Judicial 
discretion  is  often  beneficial ;  but  the  vesting 
of  too  much  discretion  in  any  public  official 
tends  to  the  development  of  arbitrary  power, 
destructive  of  those  certain  and  fixed  rules 
of  law  which  are  the  boast  of  our  people. 

We  have  been  favored  with  able  and  in- 
structive briefs  pro  and  con.  in  connection 
with  the  argument  of  this  case  ;  but  a  certain 
appeal  in  writing,  made  afterwards,  to  the 
effect  that  this  court  should  disregard  juris- 
dictional precedents,  and  undertake  by  this 
proccedin*?  to  anticipate  and  decide  future 
law  suits,  is  as  unwise  as  it  must  be  unav^ail- 
ing.  We  should  have  our  hands  full  if  we 
were  to  yield  to  such  appeals  in  cases  that 
might  thus  be  pressed  upon  our  considera- 
tion. It  would,  moreover,  be  a  sad  blow  to 
the  rights  and  liberties  of  the  people  if  courts 
were  thus  to  anticipate  and  decide  contro- 
versies not  regularly  before  them,  and  which 
may  never  actually  be  brought  to  trial. 
Despotic  governments  may  do  this,  but  free 
constitutional  governments  never.  If  la^ 
suits  result  from  the  present  controversy,  the 
plaintiffs  and  defendants,  respectively,  must, 
as  in  all  litigated  cases  under  our  system  of 
jurisprudence,  take  and  bear  the  responsi- 
bility of  them,  and  abide  the  result  W« 
have  examined  many  cases  that  have  been 
cited,  but  do  not  deem  it  necessary  to  discuss 
them,  as  they'  do  not  militate  essentially 
from  the  view  we  have  taken.  Our  conclu- 
sion is  that  the  complaint  discloses  no  ground 
for  equity  juiisdiction,  and  certainly  no 
ground  for  tiie  interposition  of  the  extraor- 
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dinary  Jurisdiction  of  this  court  by  the  is- 
suance of  a  quasi  prerogative  writ  of  injunc- 
tion. The  application  to  take  jurisdiction 
by  the  issuance  of  such  writ  wfll  therefore 


be  denied,  and  the  complaint  presented  will 
be  dismissed. 

Complaint  dumiued. 
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Beg«nts  of  the  VnivBrtAty  of  CaJifomia 

wbo  constitute  a  oorporatioD  and  were  expressly 
declared  by  statute  not  to  be  deemed  public  offl- 
oeis,  caoDot  be  held  Indivlduaily  liable  for  dam- 
aires  on  account  of  nefirliffeDce  respeotlQir  poles 
and  wires  ol  a  telegraph  and  telephone  line  main- 
talned  by  the  corporation. 

(December  8, 1894.) 

APPEAL  by  defendants  from  a  judgment 
of  the  Superior  Court  for  Santa  Clara 
County,  in  favor  of  plaintiffs  in  an  action 
brought  to  recover  damages  for  personal  in- 
juries resulting  in  death  and  alleged  to  have 
been  caused  by  defendants'  negligence.  Be- 
wrged. 

The  facts  are  stated  in  the  opinion. 

MesiTi.  4.  B.  Blhooo  and  D.  M.  Delmas 
for  appellants. 

Mr,  Frs.  E.  Spencer  for  appellees. 

Per  Cariam: 

The  plaintiffs  bi  ought  this  action  against 
the  defendants,  who  aie  sixteen  of  the  rnKents 
of  the  University  of  California,  to  recjvei 
damages  against  them,  in  their  individual 
capacity,  for  the  death  of  Daniel  Lundy, 
plaintiffs'  father.  It  is  alleged  in  the  com- 
plaint :  ''That  on  and  for  a  long  time  prior 
to  the  16th  day  of  November,  1891.  each  and 
all  of  said  de&ndants  were,  and  from  thence 
hitherto  have  been,  and  yet  are,  the  regents 
of  the  University  of  California,  and  during 
all  of  said  time  were  acting  as  such,  and  ex 
ercised  the  dutiesand  assumed  the  obligations 
of  such  regents  and  as  the  board  of  such  re- 
gents; that,  among  other  things,  said  de- 
fendants, as  said  regents  and  as  such  board 
of  regents,  all  of  said  time,  as  part  of  their 
power  and  duty,  constructed  and  during  all 
of  said  time  maintained  a  telegraph  and  tele- 
phone line  from  the  city  of  San  Jofefe,  in  said 
county  of  Santa  Clara,  to  the  Lick  Observa- 
tory on  Mount  Hamilton  in  said  county, 
which  said  line  consisted  of  wires  strung 
upon  poles  planted  in  the  ground  along  and 
near  the  public  highway ;  that  said  defend- 
ants, as  said  regents,  so  negligently  main 
tained  said  telesrraph  and  telephone  fine  that 
by  their  culpable  negligence  and  inattention 

Note.— The  above  case  is  somewhat  unusual  in 
presenting  a  question  in  respect  to  the  personal  li- 
ability of  those  who  oompoee  a  corporation  creatoo 
for  public  purposes  but  who  are  not  public  officers. 

As  to  the  liability  of  public  officers  on  contracts 
made  by  them  for  tbe  public,  see  fkniU  to  Brown  v. 
Brad  lee  (Mass.)  15  L.  B.  A.  600. 

^  L.R.  A. 


they  allowed  divers  of  said  poles  thereof  co 
rot  and  decay  away,  and  to  fal  1  to  the  ground 
by  reason  of  their  rotten  condition ;  that  a 
short  time  prior  to  said  16th  day  of  Novem- 
ber, 1891,  one  or  more  of  said  poles  had  be- 
come rotted,  as  aforesaid,  and  by  reason  of 
such  rotting  allowed  to  fall  to  the  ground  in 
such  manner  and  place  that  the  said  wires  at- 
tached thereto  were  brought  across  the  public 
highway  in  such  near  position  to  the  ground 
as  to  endanger  the  lives  of  persons  traveling 
thereon ;  that  said  wires  were  so  negligently 
left  in  said  dangerous  position  by  said  de- 
fendants, and  that  by  reason  thereof  one 
Daniel  Lundy,  who  was  then  on  said  16th 
day  of  November,  1891,  traveling  along  said 
highway,  was  without  any  fault  on  his  part 
caught  by  said  wires  and  thrown  to  the 
ground,  and  instantly  killed.  ^  The  case  was 
tried  before  a  jury,  and  the  verdict  was  in 
favor  of  plaintiffs  for  $10,000,  on  which 
judgment  was  entered. 

At  the  close  of  plaintiffs'  evidence,  the 
defendants  moved  tor.  a  nonsuit  upon  the 
^^rounds :  **  (1)  The  evidence  shows  that  the 
'Regents  of  the  University  of  California'  is, 
and  has  been  since  1868,  a  corporation  duly 
organized  under  the  laws  of  this  state;  that 
at  the  time  of  the  injuries  complained  of, 
and  for  more  than  a  year  before,  said  corpo- 
ration owned,  managed,  and  maintained  the 
telegraph  and  telephone  lines  mentioned  in 
the  complaint ;  that  the  duty  of  maintaining 
^aid  lines  rested  upon  said  corporation,  and 
it  alone  is  responsible  for  any  negligence  in 
the  performance  of  said  duty.  .'  T  .  (8) 
The  action  being  based  upon  negligence,  it 
's  necessary  for  the  plaintiffs  to  show  negli- 
:^ence  on  the  part  of  the  defendants;  but 
\  here  is  no  evidence  of  such  negl  igence.  The 
negligence  shown,  if  any,  is  the  negligence 
of  the  corporation  called  the  'Regents  of  the 
L'niversity  of  California,*  which,  as  owner 
of  the  lines  in  question,  owed  to  the  plain- 
liffs'  father  the  duty  of  maintaining  said 
lines  in  proper  condition.  The  defendants 
lid  not  owe  said  duty,  and  cannot  be  found 
tcuilty  of  negligence  from  the  fact — if  fact  it 
be — that  said  duty  has  not  been  discharged." 
The  court  denied  the  motion,  and  whether  it 
erred  in  so  do  in  fr  or  not  is  the  only  question 
presented  for  decision. 

In  1868  an  act  was  psssed  by  the  legisla- 
ure,  and  approved  March  23,  entitled  **An 
:ict  to  create  and  organize  the  University  of 
California."  Stat.  1867-68,  p.  248.  Section 
1  of  tbe  Act  declares  that  "a  state  university 
is  hereby  created  pursuant  to  the  require- 
ments 01  section  u)ur,  article  nine,  of  the 
Constitution  of  the  state  of  California ;"  and 
>LCtion  11  provides:  "The  general  govern- 
ment and  superintendence  of  the  university 
dliall  Test  in  a  board  of  regents  to  be  denom- 
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inated  the  'HegeDts  of  the  Uniyersity  of  Cali- 
fornia, *  who  shall  become  iDoorporated  un- 
der the  general  laws  of  the  state  of  California 
by  that  corporate  name  and  style.  The  said 
board  shall  consist  of  twenty- two  members, 
all  of  whom  shall  be  citizens  and  permanent 
residents  of  the  state  of  California,  as  fol- 
lows :"  There  were  to  be  six  ex  offlcio  mem- 
bers, namely,  the  governor,  lieutenant  gov- 
ern or,  superintendent  of  public  instruction, 
and  three  others,  ** eight  other  appointed 
members,  to  be  nominated  by  the  governor 
by  and  with  the  advice  and  consent  of  the  sen- 
ate," and  ^  eight  additional  honorary  mem- 
bers, to  be  chosen  from  the  body  of  the  state 
by  the  official  and  appointed  members. "  The 
section  further  provides  that  ''no  member  of 
the  board  of  regents  or  of  the  university  shall 
be  deemed  a  public  officer  by  virtue  of  such 
membership,  or  required  to  take  any  oath  of 
office;  but  his  employment  as  such  shall  be 
held  and  deemed  to  be  exclusively  a  private 
trust."  On  June  18,  1868,  a  certificate  prop- 
erly executed  by  the  governor,  lieutenant 
governor,  and  superintendent  of  public  in- 
stniction  was  filed  in  the  office  of  the  secre- 
tary of  state,  certifying  tl^at,  in  pursuance  of 
the  provision  of  the  said  Act  of  March  28, 
they,  **  three  of  the  persons  indicated  in  and 
by  such  enactment  as  trustees  and  directors 
01  the  corporation  thereby  directed  to  be 
created,  have  associated  ourselves  together 
for  the  purposes  mentioi^ed  in  and  by  said 
enactment,  and  to  form  a  corporation  for  such 
purpose  by  the  name  and  style  designated  in 
and  by  said  enactment,  which  is  the  *  Regents 
of  the  University  of  California. '  "  By  sec- 
tion 848  of  the  Political  Code,  which  took 
effect  January  1,  1878,  it  is  provided :  "The 
number  and  designation  of  the  civil  execu- 
tive officers  are  as  follows:  A  governor,  a 
private  secretary  for  the  governor,  .  .  . 
twenty-two  regents  of  the  University  of  Cali- 
fornia ;"  and  by  section  9  of  article  9  of  the 
Constitution  it  is  provided:  ''The  Univer- 
sity of  California  shall  constitute  a  public 
trust,  and  its  organization  and  government 
shall  be  perpetually  continued  in  the  form 
and  character  prescribed  by  the  organic  act 
creating  the  same,  passed  March  twenty- 
third,  eighteen  hundred  and  sixty-eight  and 
the  several  acts  amendatory  thereof." 

The  first  question  is,  Did  the  regents,  un- 
der the  provisions  of  the  organic  act  and  the 
steps  taken  to  incorporate,  become  a  cx)rpora- 
tlon?  We  think  this  (question  must  be  an- 
swered in  the  affirmative.  At  least,  when 
tliev  pTPrcised  corporate  powers  they  became  1 
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a  corporation  defatto,  the  validity  of  which 
could  only  be  attacked  and  tested  by  pro- 
ceedings on  behalf  of  the  people  of  the  state. 
This  conclusion  seems  to  be  fully  warranted 
by  the  provision  of  the  constitution  above 
quoted,  that  "its  organization  and  govern- 
ment shall  be  perpetually  continued  in  the 
form  and  character  prescribed  by  the  organia 
act."  The  organization  of  the  university, 
prescribed  by  the  act  referred  to,  was  to  be 
m  form  and  character  a  corporation,  denom- 
inated the  "Regents  of  the  University  of 
California,"  and  in  that  corporation  the  gov- 
ernment of  the  university  was  to  be  vested. 

This  being  so,  the  only  remaining  question 
is,  Were  the  defendants  individually  liable 
for  the  damages  sustained  by  plaintiffs  by 
reason  of  the  death  of  their  father?  The  rule 
undoubtedly  is  that  public  officers  are  an- 
swerable in  damages  to  any  one  specially  in- 
jured by  their  neglect  or  omission  to  perform 
the  duties  of  their  offices.  But  the  defend- 
ants Y^re  not  public  officers.  The  Act  of 
March  23,  1868,  declared  that  no  member  of 
the  board  of  regents  should  be  deemed  a  pub- 
lic officer  by  virtue  of  his  membership,  and 
the  provision  of  the  political  code,  naming 
the  regents  as  "civil  executive  officers,"  was 
in  effect  abrogated  by  the  constitutional  pro- 
vision above  ouote^.  The  question  in  hand 
has  never,  so  far  as  we  are  advised,  been  be- 
fore this  court,  but  a  similar  question  was 
before  the  court  of  appeals  of  the  state  of 
New  York  In  the  case  of  Bassett  v.  Fi9h,  75 
N.  Y.  803,  and  was  very  elaborately  con- 
sidered and  discussed  by  Mr,  Justice  Folger. 
The  action  was  brought  against  the  defend- 
ants as  trustees  of  a  school  district  for  negli- 
gence in  suffering  the  floor  of  one  of  the 
recitation  rooms  in  the  schoolhouse  in  the 
district  to  become  and  remain  out  of  repair, 
in  conseouence  of  which  plaintiff,  who  waa 
employed  as  a  teacher  in  the  school,  stepped 
through  a  hole  in  the  floor  and  was  injured. 
It  was  held  that  under  the  statute  the  defend- 
ants constituted  a  corporation,  and  that,  "for 
a  neglect  to  perform  a  duty  imposed  upon 
such  a  corporation,  the  members  of  the  board 
are  not  individually  liable.  The  neglect  is 
that  of  the  corporate  body,  not  of  the  indi- 
viduals composing  it,  and  the  liability  rests 
upon  it."  We  think  that  case  was  correctly 
decided,  and  It  follows,  therefore,  that  the 
court  below  should  have  granted  the  motion 
for  nonsuit  in  this  case. 

The  judgment  mu$t  be  reverted^  and  it  is  sa 
ordered. 
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^1.  If.  in  the  ezerelse  of  a  power  con- 
ferred by  statute  to  erect  and  main- 
tain city  waterworkit  a  municipal  corpora- 
tion arrests  or  obstructs  the  natural  flowa^e  of 
surface  water,  and  causes  it  to  flow  upon  adjacent 
land,  whereby  the  market  value  of  Uie  land  is  di- 
minished, the  owner  may  recover  compensation 
for  this  daaoasre  under  that  provision  of  the  con- 
stitution which  declares  that  private  property 
shall  not  be  taken  or  damaged  for  public  purposes 
without  Just  and  adequate  oompensation  being 
flrstpaid. 

8*  In  wiew  of  the  conflict  and  nncer- 
talnty  in  the  OTidence  ae  to  whether  the 
depreciation  in  the  value  of  the  plaintUTs 
property  was  occasioned  by  the  floodingr  inddeot 
to  the  erection  of  the  waterworks,  aDd«  if  so,  to 
what  sum  the  depreciation  from  this  oause 
amounted,  it  was  error  to  make  the  grant  of  a 
new  trial  conditional  upon  reducing  the  recovery 
from  $1,500  to  $800.  The  new  trial  should  have 
been  sranted  unconditionally. 

(April  83, 1804.) 

ERROR  to  the  Superior  Court  for  Dough- 
erty County,  to  review  a  judgment  in 
favor  of  plaintiff  in  an  action  brought  to  re- 
•cover  damages  for  injuries  alleged  to  have 
been  caused  to  plaintiff's  land  by  the  unlaw- 
ful casting  of  surface  water  upon  it.  Ee- 
zeraed. 

The  facts  are  stated  in  the  opinion. 

MesarB.  Wooten  A  Wooten  for  plain- 
tiffs in  error. 

Messrs.  S.  T.  Jones  and  W.  T.  Jones 
for  defendant  in  error. 

Lumpkin*  </.,  delivered  the  opinion  of 
the  court : 

1.  Before  the  ratification  of  the  present 
constitution  of  this  state,  the  owner  of  pri- 
vate property  actually  taken  for  public  use 
was  undoubtedly  entitled  to  compensation; 
but,  where  such  property  was  merely  dam- 
aged in  the  prosecution  of  a  public  work,  it 
was  damnum  absque  ivjuria.  Our  constitu- 
tion now  provides  that  "private  property 
shall  not  be  taken,  or  damaged,  for  public 
purpose,  without  just  and  adeauate  com- 
pensation being  first  paid.**  Code,*  §  5024, 
Const,  art.  1,  ^  8,  par.  1.  It  follows  that 
where  a  municipal  corporation,  in  the  exer* 

*Headnotes  by  LuMPKor,  J, 

NOTB— The  conclusion  of  the  court  in  the  above 
case  that  the  so-called  common-law  rule  as  to  sur- 
face water  was  not  known  to  the  common  law  at 
the  time  of  the  adoption  of  the  common  law  in  this 
country  is  f  uUy  supported  by  the  noU  to  Gray  v. 
McWUliams  (Gal.)  21  L.  K.  A.  508,  in  which  all  the 
cases  from  the  beffinninff  down  to  the  time  the  note 
was  made  are  collected.  For  later  cases  on  the  sub- 
ject«  see  Bdwards  v.  Charlotte,  C.  &  A.  B.  Co.  (8.  C.) 
tt  L.  B.  A.  246;  St.  Paul  lb  D.  B.  Co.  v.  Dulutb 
(Bflnn.)28L.B.  A.  88. 
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else  of  a  statutory  power  authorizing  It  to 
erect  and  maintain  city  waterworks,  in  so 
doing  injures  or  damages  the  private  prop- 
erty of  a  citizen,  that  corporation  will  be 
liable  to  make  oompensation  in  damages,  if 
an  individual  would  be  liable  for  drasing 
injuries  or  damages  of  the  same  kind.  In 
connection  with  all  that  is  said  above,  see 
Smith  y.  Floyd  County,  86  Ga.  420.  Con- 
struing so  much  of  the  declaration  as  was 
left  after  a  portion  of  it  had  been  stricken  on 
demurrer,  together  with  the  evidence  offered 
by  the  plaintiff  in  support  of  her  cause  of 
action,  the  main  question  presented  for  our 
consideration  is.  Can  she  recover  from  the 
mayor  and  council  of  Albany  compensation 
for  arresting  6r  obstructing  the  natural  flow- 
age  of  surface  water,  and  causing  it  to  flow 
upon  her  land,  thereby  diminishing  the  mar- 
ket value  of  her  property?  The  evidence 
tends  to  show  that,  before  the  erection  of  the 
city  waterworks,  the  lot  upon  which  the  res- 
ervoir now  stands  was  more  elevated  than 
that  of  the  plaintiff,  and  that,  consequently, 
rain  water  falling  upon  the  upper  lot  ran 
down  upon  the  lot  of  the  plaintiff,  but  that, 
since  the  erection  of  the  waterworks,  rain 
water  which  fell  upon  other  land,  and  ran 
upon,  and  was  more  or  less  absorbed  by,  the 
present  city  lot,  has  been  diverted  from  it, 
and  caused  to  overflow  the  plaintiff's  lot,  so 
that  it  now  receives  a  much  greater  quantity 
of  surface  water  than  it  did  before.  Whether 
the  city  is  liable  for  this  increased  fiowage 
of  surface  water  upon  the  plaintiff's  land 
depends  upon  whether  or  not  we  adopt  what 
is  known  as  the  **  common- law  rule''  or  the 
''civil-law  rule,"  bearinsr  upon  the  subject 
of  surface  water.  According  to  the  rule  of 
the  common  law,  surface  water,  like  the 
waters  of  tiie  sea,  was  regarded  as  a  common 
enemy,  and  it  was  the  right  of  any  land 
owner  to  expel  it  from  his  own  land,  with- 
out regard  to  the  injury  which  might  there- 
by be  occasioned  the  proprietor  or  a  lower 
estate.  By  the  rule  of  the  civil  law,  while 
the  lower  proprietor  is  bound  to  receive  the 
surface  water  which  naturally  fiows  from  the 
estate  above,  the  owner  of  the  latter  has  no 
right,  by  diverting  surface  water  which  he 
ought  to  receive  from  an  estate  above  his 
own,  and  to  which  his  estate  is  servient,  thus 
to  relieve  his  own  estate  of  the  servitude 
which  nature  placed  upon  it,  and  cast  the 
whole  burden  upon  the  estate  of  his  neigh- 
bor below.  It  is  not  our  present  purpose  to 
discuss  at  length  the  merits  of  these  two 
conflicting  rules.  They  have  been  stated 
and  discussed  by  numerous  judges  in  many 
of  the  courts  of  this  country,  and  any  one 
desiring  to  pursue  the  investigation  will 
find  the  sources  of  information  indicated  in 
the  authorities  below  cited.  According  to 
Gould,  the  rule  of  the  common  law  has  been 
accepted  in  Massachusetts.  Maine,  Vermont, 
New  York,  New  Hampshire,  Rhode  Island, 
New  Jersey,  Michigan,  Minnesota,  and  Wis- 
consin ;  that  of  the  civil  law  in  Pennsyl- 
vania, Illinois.  North  Carolina,  Alabama, 
Tennessee,  California,   and  Louisiana,   and 
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it  has  been  referred  to  with  approval  by  the 
courts  of  Ohio  and  Missouri.  Gould,  Wa- 
ters, 2d  ed.  §§  265,  *^66.  Perhaps  a  major- 
ity of  the  American  states  have  adopted  the 
civil -law  rule.  In  0*GonneU  v.  £kiit  Ten- 
nessee, V.  db  G,  R,  Co.  87  Ga.  246,  many 
of  the  cases  bearing  upon  this  question 
are  referred  to.  This  case  is  alv^  reported 
and  annotated  in  13  L.  R.  A.  894,  and  in 
the  notes  a  large  number  of  pertinent 
cases  may  be  found  cited.  See  also,  Washb. 
Easem.  4th  ed.  pp.  28,  485  et  seq.;  Moak*s 
Underbill,  Torts,  457-478,  712-714;  Martin 
▼.  Jett,  12  La.  501,  82  Am.  Dec.  120.  An 
examination  of  the  cases  of  Ogbum  v.  Con- 
nor,  46  Cal.  846,  18  Am.  Rep.  218,  and  Me- 
Daniel  v,  Cummings,  88  Cat.  515,  8  L.  R. 
A.  575,  will  show  that  the  supreme  court  of 
that  state,  while  endeavoring  in  the  former 
case  to  Slate  the  common- law  rule,  really 
stated  the  rule  of  the  Roman  civil  law,  and 
in  the  latter  case,  notwithstaDdiiig  the  error 
thus  committed,  allowed  the  civil- law  rule 
to  prevail  on  the  doctrine  of  itare  decisis. 
In  Livingston  v.  McDonald,  21  Iowa,  160,  89 
Am.  Dec.  568,  that  eminent  jurist.  Judge 
Dillon,  said,  in  discussing  a  similar  ques- 
tion then  involved,  that:  "It  would  be  in- 
excusable to  overlook  the  doctrines  of  the 
civil  law  respecting  it.  That  law,  embody- 
ing the  accumulated  wisdom  and  experience 
of  the  refined  and  cultivated  Roman  people 
for  over  a  thousand  years,  though  not  bind- 
ing as  authority,  is  often  of  great  service  to 
the  inquirer  after  principles  of  natural  jus- 
tice and  ri^ht."  In  the  note  to  Martin  v. 
Jetty  found  in  82  Am.  Dec.  120,  the  common- 
law  rule  is  spoken  of  as  the  law  of  force, 
and  the  civil -law  rule  as  the  law  of  justice. 
We  concur  in  this  view,  and  for  this  reason 
have  followed  the  latter  rule. 

Our  only  reason  for  doubting  which  rule 
we  ought  to  follow  is  the  fact  that  so  much 
of  the  common  law  of  England  as  was  in 
force  in  the  province  of  Georgia  prior  to 
May  14,  1776,  and  which  was  then  applica- 
ble to  the  condition  and  habits  of  our  peo- 
ple and  consonant  with  our  form  of  govern- 
ment, is  still,  except  in  so  far  as  the  same 
has  been  expressly  repealed,  modified,  or 
superseded,  a  part  of  the  law  of  this  8tat« ; 
and  therefore  we  were  not  quite  certain  that 
the  rule  in  question  is  not  binding  upon  us 
as  a  portion  of  our  system  of  laws  derived 
from  the  mother  country.  After  a  careful, 
diligent,  and  somewhat  extensive,  though 
not  completely  exhaustive,  search  among  the 
old  English  reports  and  law  writers,  we  have 
been  unable  to  find  any  distinct,  clear,  and 
definite  statement  of  what  was,  at  the  time 
above  mentioned,  the  common  law  applica- 
ble to  the  precise  question  involved  in  the 
present  case.  We  are  perhaps  perfectly  safe 
in  saying  that  there  was  not  in  England, 
prior  to  the  beginning  of  the  American  Rev- 
olution, any  such  authoritative  announce- 
ment, judicial  or  otherwise,  of  the  rule  con- 
cerning surface  waters  now  insisted  upon  by 
counsel  for  the  plaintiff  in  error,  as  to  make 
the  same  binding  upon  ns.  If  there  was  then 
such  a  rule  at  common  law,  it  certainly  has 
never  ^et  been  established  and  reco^^nized  in 
Georgia,   and   we  doubt  exceedingly  if  it 
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would  be  applicable  to  the  condition  and 
habits  of  our  people,  or  adapted  to  the  true 
spirit  and  genius  of  our  institutions.     Our 
declared  constitutional   policy,   as  already 
shown,  is  to  require  compensation  to  be  made 
for  injuries  inflicted.    The  growth  of  this 
J  policy  is  evidenced  by  the  trend  of  our  leg- 
islation for  many  years,  and  the  correspond- 
ing modification  of  judicial  opinion.      Id 
view  of  these  things,  we  do  not  care  now  to 
turn  backwards,   and  there  is  nothing,  we 
think,  which  prevents  our  following,  as  the 
true  law  of  this  state,  the  rule  of  the  civil 
law,  it  being,  of  the  two.  the  sounder,  tlie 
more  consistent  with   natural   justice   and 
right,  and  the  more  in  harmony   with  our 
system  of  law  and  the  general  conditions  of 
the  commonwealth  of  this  state.     In  the  case 
of  Phinizy  v.  Avgnsta,  47  Ga.  260,  the  plain- 
tiff alleged  that  the  city  had  injured  his  laud 
by  introducing  within  the  corporate  limits, 
by  means  of  a  canal,  water  for  manufactur- 
ing purposes,  and  then  turning  this   water 
into  artificial  drains,  so  as  to  increase  the 
amount  of  water  flowing  upon  his  land  ;  and 
it  was  held  that  the  citv  was  liable.     The 
question  as  to  the  liability  of  the  city  for 
Ciiusing  surface  or  rain  water  to  be  thrown, 
through  these  drains,  in  a  concentrated  stream 
upon  the  land  of  the  plaintiff,  was  also,  to 
some  extent,  involved  in  the  case.     There 
seems  to  have  been  a  difference  of  opinion  as 
to  the  law  relating  to  surface  water,  between 
Judges  McCay  and  Montgomery  on  the  one 
side,  and  Chief  Justice  Warner  on  the  other. 
We  are  decidedly  of  the  opinion  that  tlie 
views  entertained  by  the  latter  were  correct. 
Indeed,  most  of  the  authorities  follow  the 
doctrine  that,  even  as  to  surface  water,  one 
landed  proprietor  has  no  right  to  concentrate 
and  collect  it,  and  thus  cause  it  to  be  dis- 
charged upon  the  land  of  a  lower  proprietor 
in  greater  quantities  at  a  particular  local  itv. 
or  in  a  manner  different  from  that  in  which 
the  water  would  be  received  by  the  lower 
estate  if  it  simply  ran  down  upon   it  from 
the  upper  by  the  law  of  gravitation.     The 
case  of  Goldsmith  v.  Elsas,  58  Ga.  186,  Is  not 
precisely  in  point  for  our  present  purpose, 
but  it  recognizes  the  rule  that  the  lower  of 
two  city  lots  owes  a  servitude  to  the  higher, 
so  far  as  to  receive  the  water  which  naturally 
flows  therefrom,  but  the  owner  of  the  higher 
lot  has  no  right  to  increase  such  flow  by  ar- 
tificial means.     We  wish  to  be  understood 
as  ruling  in  the  present  case  that  the  only 
compensation  to  which  the  plaintiff  would 
be  entitled,  under  the  circumstances,  is  for 
the  damage  (if  any)  arising  from  the  alleged 
increased  flow  of  surface  water  to  which  the 
defendant  has  subjected  her  lot,  and  the  con- 
sequent diminution  of  the  market  value  of 
the  same.     If  we  correctly  understand  the 
case  as  presented,  such  is,  indeed,  the  onlv 
compensation  which  the  plaintiff  seeks  to  re- 
cover. 

2.  The  jury  found  for  the  plaintiff  the  suh> 
of  $1,50<).  The  court  ordered  that  a  new 
trial  be  granted  unless,  by,  writing  off,  the 
recovery  be  reduced  to  $800.  There  was  a 
decided  conflict  in  the  evidence  as  to  whether 
the  depreciation  in  the  value  of  the  plain- 
tiff's property  was  occasioned  by  any  in- 
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creased  flooding  resulting  from  the  erection 
of  the  waterworks,  and.  if  so,  to  what  sum 
the  depreciation  from  this  cause  amounted. 
The  evidence  did  not,  in  any  view,  warrant 
any  fixed  and  absolute  conclusions  upon  these 
questions,  but  left  the  proper  determination 
of  them  in  such  uncertainty  that  the  solution 
of  them  was  peculiarly  a  matter  for  the  jury, 
and  not  one  for  the  judge.  It  is  evident  the 
judge  was  dissatisfied  with  the  finding  of 
$1,500,  and  that  he  would  not,  in  any  event, 
have  permitted  a  recovery  for  this  amount 
to  stand.  Upon  the  question  of  granting  or 
refusing  a  new  trial  without  condition  or 
qualification,  he  undoubtedly  would  have 
set  the  verdict  aside.  The  granting  of  a  new 
trial  generally  would  have  met  the  full  ap- 
proval of  this  court ;  and,  looking  at  the  ver- 
dict rendered  as  one  which  ought  not  to  be 
sustained  (as  the  court  below  evidently  did) , 


we  think,  under  the  circumstances,  a  new 
trial  should  have  been  panted,  absolutely 
and  without  condition.  This  case,  as  to  the 
point  now  under  consideration,  is  not  like 
that  of  Augusta  R,  Go.  v.  QUner,  92  Ga.  184. 
There,  the  value  of  a  life  was  involved,  and 
it  was  capable  of  being  ascertained  with  some 
degree  of  certainty.  It  could  at  least  be 
shown  that,  under  the  evidence  most  favor- 
able to  the  plaintiff,  a  verdict  beyond  a  cer- 
tain amount  would  be  necessarily  excessive. 
The  ruling  in  that  case  was  simply  to  the 
effect  that  if  the  plaintiff,  by  writing  off, 
voluntarily  relinquished  all  of  the  recovery 
which  could  certainly  be  treated  as  exces- 
sive, the  amount  of  the  verdict,  after  this 
was  done,  would  no  longer  be  a  cause  for  a 
new  trial. 
Judgment  reversed*     , 
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*1.  A  writ  of  fieri  Ikcias  upon  a  judgment 
of  a  circuit  court  for  a  fine  against  a  person  con- 
victed of  tf  misdemeanor  ought  to  run  against 
goods  and  chattels  and  real  estate. 

8.  Such  execution  as^alnst  a  married 
woman  may  be  levied  upon  her  separate  estate, 
personal  or  reaL 

8.  Torts  by  wills;  liability  of  husband  and  wife 
discussed. 

(November  17, 1894.) 

ERROR  to  the  Circuit  Court  for  Harrison 
County,  to  review  a  judgment  overruling 
a  motion  to  quash  certain  writs  of  fieri  facias 
which  had  been  issued  to  collect  certain  fines 
against  the  moving  party.    Affirmed, 

The  facts  are  stated  in  the  opinion. 

Mr.  John  Bassel*  for  plaintiff  in  error: 

These  writs  were  required  upon  the  face  of 
them  to  be  levied  upon  the  real  estate  of  the 
petitioner,  as  well  as  her  goods  and  chattels, 
according  to  the  provisions  of  section  5  of 
chapter  85  of  the  Code  of  this  state. 

There  is  no  authority  by  law  to  issue  a  writ 
of  this  character  upon  a  fudgment  for  a  fine, 
and  chapter  35  of  the  Code  of  this  state  relates, 
not  to  the  collections  of  fines,  but  to  the  col- 
lection of  debts,  or  demands,  that  may  be  re- 
covered in  suits  brought  by  the  state. 

The  words  "  indebted,  or  liable,  to,"  in  the 
fifth  section  of  chapter  85  refer  to,  and  have 
Uie  same  meaning  as,  the  similar  words,  "  the 

•Headnotes  by  Bbaitnon.  P. 

NOTK.— Tbe  above  case  seems  to  cover  so  fully 
the  question  of  tbe  liability  of  a  married  woman's 
property  to  execution  against  her  for  a  fine  that 
DO  annotation  thereon  wiU  be  attempted. 

For  an  arrest  of  a  married  woman  on  execu- 
tion upon  a  judfrment  avalnst  ber  as  unmarried* 
•ee  Winchester  v.  Bverett  (Me.)  1  L.  B.  A.  42S. 
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action  or  motion  of  law  may  be  against  any 
person  indebted,  or  liable  in  any  way,  etc., 
employed  in  the  third  section  of  the  same  chap- 
ter, and  tbe  fifth  section  means  only  that  execu- 
tions may  be  issued  upon  judgments  recovered 
under  the  third  section. 

B^  the  second  section  of  chapter  35  the  ju- 
risdiction to  recover  claims *or  demands  due  to 
the  state  is  conferred  alone  upon  the  circuit 
court  of  the  county  in  which  the  seat  of  gov- 
ernment is,  or,  if  property  or  a  debt  be  attached, 
in  tbe  circuit  court  of  the  county  where  such 
property  may  be  found,  or  the  person  owning 
such  debt  may  reside. 

Neither  of  these  chapters  confers.  No  Jaris- 
diction  is  conferred  upon  the  justices  of  the 
peace. 

But  elsewhere  provision  is  made  for  the  col- 
lection of  fines  by  proceedings  before  justices 
of  tbe  peace. 

If,  upon  such  judgments  for  fines,  execu- 
tions may  be  issued  by  tbe  justices  of  the 
peace,  according  to  the  terms  of  the  5th  section 
of  chapter  85  of  the  Code  of  this  state,  a  con- 
stable may  sell  real  estate  and  pass  title  to  a 
purchaser,  a  thing  manifestly  not  intended,  and 
not  contemplated  by  the  legislature. 

At  common  law  no  execution,  though  for  a 
fine,  atrainst  a  married  woman,  could  be  levied 
upon  her  separate  estate. 

1  Black,  Juderm.  §  188;  White  v.  Foote  Lum- 
ber df  Mfg.  Co.  29  W.  Va.  885. 

Mr.  T.  S.  Riley,  AttyOen..  for  defendant 
in  error: 

Chapter  85  provides  for  the  recovery  of 
claims  due  tbe  state.  It  matters  not  of  what 
the  claim  consists,  whether  it  arises  out  of  con- 
tract or  a  penalty  for  the  violation  of  the  law, 
if  once  it  is  reduced  to  judgment  a  writ  of 
fieri  Jttcias  may  be  issued  thereon  and  levied 
upon  the  goods,  chattels,  and  real  estate  of  tbe 
judgment  debtor. 

State  V.  Burkeholder,  80  W.  Va.  593. 

BrannoBf  P.,  delivered  the  opinion  of  the 
court: 
Eleven  writs  of  fieri  facias  were  issued  from 
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the  circuit  court  of  Harrison  county  in  favor 
of  the  state  against  Mrs.  Thomas  Oill  upon 
judgments  against  her  for  fines  imposed  for 
misaemeanors,  and  she  made  a  motion  to 
quash  the  same  and  levies  of  them,  which 
being  overruled,  she  has  brought  the  case 
here. 

Her  ground  for  quashing  tlie  writs  of  fieri 
facias  is  that  upon  their  face  they  require  the 
tines  and  costs  to  be  levied  of  the  goods, 
chattels,  and  real  estate,  and  she  sa^s  that  an 
execution  for  a  fine  cannot  be  levied  out  of 
real  estate.  Is  this  so?  At  common  law  an 
execution  for  a  debt  or  liability  of  a  private 
person  to  another  could  not 'be  levied  of 
realty,  but  one  in  favor  of  the  king  or  state 
could  be.  Opinion  in  Jjeake  v.  Ferguson,  2 
Gratt.  484;  Freeman,  Executions,  §  172; 
Jones  V.  JoiuSf  1  Bland,  Ch.  443,  18  Am.  Dec. 
827.  Our  Code,  in  chapter  85,  §  5,  expressly 
exacts  or  continues  this  common- law  preroga- 
tive of  the  state  by  providing  that  ^'in  a  writ 
of  fieri  faeias  upon  a  judgment  or  decree 
against  any  person  indebted  or  liable  to  the 
state"  the  command  shall  be  to  levy  the 
money  out  of  the  ''goods,  chattels,  and  real 
estate**  of  the  defendant.  It  is  contended  that 
this'provision  applies,  not  to  fines  imposed 
for  criminal  or  penal  offenses,  but  to  debts 
or  some  mere  money  liability ;  that  it  is  found 
In  a  chapter  of  the  Code  whose  very  title  im- 
ports such  debt  or  money  liability,  not 
money  penalty  imposed  for  crime,  the  title 
of  the  chapter  being  "Of  the  Recovery  of 
Claims  Due  the  State ;"  and  that  the  chapter 
provides  motions  and  actions  as  means  or  re- 
covery of  the  claims  here  meant,  **  processes" 
not  meaning  the  recovery  of  fines  by  indict- 
ment ;  and  that  the  words  in  section  5,  **  in- 
debted or  liable  to  the  state,"  must  be  given 
the  flame  meaning  as  in  section  8,  which  pro- 
vides that  "^the  action  or  motion  at  law  may 
be  against  any  person  indebted  or  liable  in 
any  way  whatever  to  the  state. "  These  con- 
siderations have  force,  but  they  are  not  con- 
clusive, and  are  outweighed  by  others.  In 
the  first  place,  section  5,  chap.  85,  is  to  be 
liberally  construed,  because  it  is  purely  a 
remedial  enactment  giving  process  of  exe- 
cution to  enforce  judgments  for  money  in 
favor  of  the  public,  and  as  its  purpose  is 
to  realize  public  dues  it  should  not  be  given 
a  narrow  technical  application.  Its  broad 
language  is  that  a  writ  of  fieri  facias  **  upon  a 
judgment  or  decree  against  any  person  in- 
debted or  liable  to  the  state"  shall  run  against 
real  as  well  as  personal  estate.  Its  use  of  the 
words,  "person  indebted  or  liable  to  the 
state,"  would  include,  not  only  one  owing  a 
simple  debt,  but  any  money  liability  exist- 
ing by  judgment,  no  matter  on  what  the 
ludgment  is  based.  When  the  prosecution 
for  a  public  offense  has  ended  in  a  judgment 
imposing  a  fine,  it  is  no  longer  an  unas- 
certained penalty  or  liability,  but  has  become 
fixed  in  amount,  and  has  become  a  debt,  and 
that  of  the  highest  character, — a  debt  of 
record  payable  instanter, — and  the  lawful 
process  of  execution  may  go  upon  it  at  com- 
mon law  and  under  our  statute.  Rex  v. 
Woolf,  1  Chltty,  401 ;  Kane  v.  People,  8  Wend. 
203;  1  Bishop,  Crim.  Proc.  §  1304:  Code, 
chap.  86,  §  ISL    The  position  taken  above.  — 
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that  a  judgment  for  a  fine  la  a  debt,— is  not 
only  supported  by  cases  just  cited,  but  our 
case  of  8(n(e  v.  hurkehoUler,  80  W.  Va.  503, 
supports  it,  as  it  holds  the  state,  under  its 
claim  to  a  fine,  to  be  a  creditor,  and  tlie 
demand  such  a  debt  as  wil  1  authorize  the  state 
to  appeal  to  a  court  of  equity  to  avoid  a  deed 
to  the  prejudice  of  the  state  as  to  its  fine. 
Award  of  execution  is  not  an  integral  part 
of  a  judgment,  as  it  need  not  contain  it,  and 
such  execution  as  the  law  points  out  may 
issue  upon  it ;  and  the  well-considered  cases, 
cited  above,  of  Bex  v.  Woclf  and  Kane  v. 
People^  hold  that  by  common  law,  on  a  judg- 
ment, for  a  fine,  a  writ  of  capiat  ad  satis- 
f amend  am,  to  take  the  body,  or  of  terari 
facias,  to  take  the  ffoods  and  the  issues  of  the 
whole  land  of  the  defendant,  could  be  issued, 
just  the  same  as  on  a  judgment  for  a  debt; 
and  it  seems  to  me  that  our  legislation  does 
not  intend  to  deprive  the  state  of  the  right 
to  go  against  the  land  given  by  the  common 
law  and  delay  its  steps  in  collection  of  money 
due  the  public  treasury  by  compelling  it  to 
resort  to  chancery  to  enforce  its  recovery.  A 
large  fine  is  just  as  much  a  debt,  and  just  as 
essential  to  the  treasury's  needs,  as  a  debt 
against  a  defaulting  sheriff.  Why  withhold 
from  the  state  an  efticient  remedial  process 
in  the  one  case  and  grant  it  in  the  other? 
Such  a  ludgment  for  a  fine  being  a  fixed  debt 
and  liability,  it  falls  under  the  wide  letter 
of  section  5,  and,  as  I  have  shown,  it  falls 
within  what  must  be  considered  its  spirit  and 
remedial  purpose.  From  the  mere  circum- 
stance that  section  2  of  chapter  35  provides 
that  claims  due  the  state  may  be  recovered 
by  motion  or  action,  and  that  section  a  says 
that  it  may  be  against  **any  person  indebted 
or  liable"  to  the  state,  we  are  not  bound  to 
conclude  that  as  the  words  **  indebted  or 
liable"  are  found  in  both  sections,  we  must 
give  them  exactly  the  same  construction  for 
all  purposes,  and  restrain  the  beneticial 
operation  of  the  section  to  not  giving  execu- 
tion, but  defining  what  property  shall  be 
liable  to  recoveries  by  action  or  motion,  and 
excluding  recoveries  by  indictment.  We 
must  look  at  all  the  statutory  provisions,  and 
the  objects  they  contemplate.  Chapter  35  of 
the  Code  treats  of  the  recovery  of  claims  due 
the  stHte,  while  chapter  86  treats  of  the  mode 
of  recovering  fines,  but  they  both  relate  to  the 
recovery  of  moneys  due  to  the  state.  We  may 
say  that  when  chapter  35  says  that  claims  due 
the  state  may  be  recovered  by  action  or  motion 
it  means,  in  respect  to  the  process  of  recovery 
of  judgment,  claims  other  than  for  fines,  and 
that  when  chapter  36  says  that  where  fines  are 
imposed  by  law  they  may  be  recovered  by 
indictment  or  presentment  and  warrants  be- 
fore justices  it  means  fines,  not  other  claims. 
But  these  provisions  relate  in  terms  to  the 
form  of  proceeding,  and  I  suppose  only  those 
forms  can  be  used,  because  the  language  il 
express;  but,  as  to  fines,  section  12,  chap. 
.36,  authorizes  &  fieri  farias  to  issue  without 
saying  what  property  it  shall  run  against. 
Does  it  run  against  land  ?  We  turn  to  section 
5  of  chapter  85,  and  find  that  it  commands 
that  a  writ  of  fieri  facias  upon  a  judgment 
against  any  peraon  indebted  or  liable  to  the 
state  shall  run  against  land.     The  two  sec* 
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tions  afford  a  remedy  for  gathering  the  fruits 
of  the  same  thins;, — a  recovery  by  judgment 
by  the  state ;  ana  as  one  simply  gives  &  fieri 
facias,  without  limiting  it  to  goods  and  chat- 
tels, and  the  other  makes  a  state's  execution 
run  against  goods  and  lands,  we  do  not  make 
the  sections  clash  by  saying  that  an  execu- 
tion for  a  fine  shall  operate  upon  land,  since 
there  would  be  no  inconsistency  between 
them,  as  they  are  to  be  construed  together  as 
in  pari  materia,  both  relating  to  remedy  by 
execution  on  state  recoveries.  The  argument 
is  made  bv  counsel  that,  if  we  allow  execu- 
tions for  fines  to  operate  upon  lands,  then,  as 
flome  fines  are  recoverable  before  justices, 
land  may  be  sold  under  executions  issued  by 
justices.  This  is  not  so;  for  section  6  of 
chapter  36  enacts  that  proceedings  before 
justices  for  fines  shall  conform  to  sections  219 
to  280,  inclusive,  of  chapter  50,  and  we  find 
that  one  of  those  sections  (227)  limits  the 
collection  of  such  justices*  executions  to 
personal  estate.  This,  so  far  as  it  does  go, 
goes  to  support  the  position  taken  In  this 
opinion  that  an  execution  for  a  fine  runs 
against  land,  because  it  imports  that  the  law- 
makers, when  limiting  a  justices'  execution 
for  a  fine  to  personal  property,  thought  that 
without  such  limitation  it  would  bind  land. 
The  law  allows  a  state's  execution  to  be 
levied  on  land  only  in  default  of  the  defend- 
ant's having  personalty.  If  he  has  not  per- 
sonalty, must  he  be  allowed  to  avoid  pay- 
ment of  fine,  though  he  has  land?  It  may  be 
aaid  every  execution  for  a  petty  amount 
might  be  enforced  against  land.  8o  might  a 
chanccrv  suit  be  brought  for  a  petty  amount 
to  sell  land,  since  I  suppose  no  one  would 
deny  that  a  judgment  for  a  fine  is  a  lien  on 
land  under  section  5,  chapter  189,  and  the 
state  has  like  remedy  to  enforce  as  in- 
dividuals. State  V.  BurkeJidder,  eupra;  Com. 
V.  Ford,  29  Gratt.  683.  In  the  opinion  in 
State  V.  Burkelwlder,  Judge  Johnson  pointedly 
expresses  the  opinion  that  under  section  5, 
chapter  85,  an  execution  for  a  fine  runs 
against  land,  and  under  it  land  can  be  sold. 
This  is  said  to  be  an  obiter  dictum.  It  was 
germane  to  the  discussion  of  the  sublect  be- 
fore the  court,  if  not  in  point,  and,  I  think, 
expresses  the  correct  construction  of  the 
statute.  So  we  conclude  that  a  state's /m 
fadae  for  a  fine  ought  to  run  against  iroods 
and  chattels  and  land,  and  therefore  the  fact 
that  those  involved  in  this  case  did  so  is  no 
ground  for  quashing  them. 

The  ground  relied  upon  for  quashing  the 
levies  made  under  these  executions  is  that 
they  are  upon  real  estate  which  is  the  sepa- 
rate property  of  a  married  woman,  and  it  is 
contended  that  an  execution  cannot  be  levied 
on  the  separate  estate  of  a  married  woman. 
A  judgment  at  law  against  a  married 
woman  upon  a  contract  made  during  cover- 
ture is  void.  Wiite  v.  Foote  Lumber  dk  Mfg. 
Co.  29  W.  Va.  885.  But  these  judgments  are 
for  fines  for  public  offenses,  not  on  contract. 
We  are  not  considering  the  question  of  the 
married  woman's  liability  for  the  offenses, 
as  that  was  a  matter  to  be  raised  before  the 
judgment,  but  onlv  whether  her  property  can 
lie  taken  to  pay  the  judgments.  Simple  as 
this  question  leems,  it  is  not  without  dif- 
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ficulty  of  decision.  No  authority  bearing 
on  it  is  cited,  and  I  have  found  little  pointed 
authority  upon  it.  We  can  find  everywhere 
authority  upon  the  question  of  when  and  how 
a  married  woman  is  answerable  for  torts  and 
crimes ;  when  the  husband  is  alone  liable  for 
her  acts ;  when  they  are  jointly  liable ;  when 
she  is  separately  liable, — but  not  much  ex- 
actly on  the  question  whether  her  separate 
estate  can  be  taken  for  fines  against  her.  One 
would  hastily  say  that,  if  a  judgment  can  be 
rendered  against  her,  execution  can  be  levied 
upon  her  estate.  We  are  not  here  consider- 
ing how  far  contracts  bind  her  estate.  For 
her  torts  I  understand  the  common- law  rule 
to  prevail  in  this  state, — that  the  husband  is 
liable  for  them.  If  he  is  present,  he  is  liable 
for  her  tort,  though  ho  protest  against  it. 
If  he  is  absent  and  knows  nothing  of  It,  he 
is  liable  to  satisfy  her  torts.  There  is  a  case 
in  Illinois  holding  that  the  acts  enabling 
married  women  to  take  and  hold  separate 
estate  impliedly  repealed  the  common-law 
rule  making  a  husband  liable  for  the  torts 
of  the  wife  done  by  her  without  his  consent, 
or  in  his  absence,  without  his  instigation; 
but  the  court  was  nearly  evenly  divided. 
See  Martin  v.  Eoheon,  65  111.  129,  16  Am. 
Rep.  578.     In  Norris  v.  OyrkiU,  32  Kan.  409, 

49  Am.  Rep.  489,  it  is  also  so  held.  Mr. 
Freeman,  in  note  to  Brazil  v.  Moran,  88  Am. 
Dec.  7T7,  seems  to  see  it  likewise.  Thii 
opinion  is  based  on  the  theory  that,  at  com- 
mon law,  by  marriage,  the  husband  became^ 
in  short,  entitled  to  all  his  wife*s  personalty 
and  her  earnings,  and  the  rents  and  profits  of 
her  realty  during  coverture,  and  clothed  with 
power  to  restrain  and  direct  her  conduct, 
even  by  personal  chastisement,  and  therefore 
it  was  reasonable  he  should  be  responsible  for 
her  wronisrful  conduct ;  but  as,  since  the  stat- 
utes toucliing  her  separate  estate  and  earn- 
ings, he  ffets  nothing  of  her  estate  by  mar- 
riage, and  is  not  entitled  to  her  earnings, 
and  the  right  of  chastisement  is  gone  in  these 
more  civilized  and  polite  times,  the  whole 
reason  for  the  rule  ceases,  and  so,  too,  ought 
the  rule  itself  to  cease,  under  that  maxim  of 
law,  **eesiante  ratione  eessat  et  ipsa  lex"  (the 
reason  ceasing  the  law  itself  ceases),  and 
thus  these  statutes  repeal  or  abrogate  the 
common-law  rule  by  implication.  But  this 
is  nothing  but  judicial  repeal, — a  dangerous 
road,  in  so  important  a  matter,  for  courts  to 
travel.  If  there  ever  was  reason  for  the  rule, 
much  of  it  yet  continues.  The  husband  still, 
outside  of  the  property  rights,  has  a  potential 
influence  over  the  wife.  ~  His  counsel  may 
restrain  her  from  wrong,  his  counsel  may 
instigate  her  to  it.  He  might  encourage  her 
to  the  grossest  wrong  against  others  secretly, 
and  it  would  be  utterly  out  of  the  power  of 
the  victim  of  her  wrong  to  prove  his  agency 
in  it.  We  may  say  that  his  moral  influence 
over  her,  his  capacity  through  her  to  injure 
others  with  impunity,  was  an  element  that 
entered  into  the  adoption  of  the  common- law 
rule  somewhat  or  largely,  and  it  yet  exists. 

50  the  unity  of  person  is  not  entirely  gone. 
She  cannot  contract  generally.  The  rule  did 
not  arise  solely  from  the  consideration  that 
by  marriage  he  was  invested  with  her  prop- 
erty rights.    And  so  it  seems  that  not  all  the 
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reasons  suggesting  the  rule  are  gone.  Courts 
do  not  favor  repeals  of  settled  principles  by 
mere  implication.  The  New  York,  Pennsyl- 
vania, and  Iowa  courts  have  held  that  these 
married  women's  acts  do  not  change  the  com- 
mon-law rule  of  the  husband's  liability  for 
the  wife's  torts.  Baum  v.  Mullen,  47  N.  Y. 
677 ;  Mangam  v.  Peek,  111  N.  Y.  401 ;  Quick 
▼.  Miller,  108  Pa.  67 ;  McElfrefik  v.  Kirksn- 
daU,  86  Iowa.  228 ;  Wells,  Separate  Property 
of  Married  Women,  569 ;  1  Bishop,  Married 
Women,  ^  909.  Tiius  it  seems  that  sufficient 
reason  exists  against  uniting  in  such  judicial 
repeal.  As  remarked  in  Withi'ow  v.  Smith- 
ton,  87  W.  Va.  761,  19  L.  R.  A.  762,  and  by 
Mr.  Bishop  in  his  work  on  Married  Women 
(vol.  1,  ^  909),  this  liability  of  the  husband 
is  unjust,  and  ought  to  be  repealed. 

As  the  husband  is  liable  for  the  wife's 
torto  committed  before  and  during  coverture, 
it  might  be  inferred  that  she  is  not  liable ; 
but  this  is  not  so.  If  her  tort  is  committed 
in  his  presence,  and  by  his  coercion,  he 
alone,  and  not  she,  is  liable ;  and  where  he 
is  present  such  coercion  is  presumed  until  it 
appear  that  he  objected,  or  she  acted  from 
her  own  impluse  as  the  more  active  party, 
and  then  both  are  liable.  If  the  act  be  done 
not  in  his  presence,  both  are  liable,  no  mat- 
ter whether  he  did  or  did  not  instigate  it; 
and  where  she  is  liable  both  are  sued  joint- 
ly, and  judgment  goes  against  both.  1 
Minor.  Inst.  845 ;  Boadcap  v.  8ipe,  6  Gratt. 
218 ;  Com.  v.  NecU,  10  Mass.  152,  6  Am.  Dec. 
105,  and  full  note;  WTieeler  d  Wilson  Mfg, 
Co.  V.  Beil,  115  Pa.  487 ;  Franklin'8  App.  Id. 
534 ;  Brazil  v.  Moran,  8  Minn.  236,  83  Am. 
Dec.  778,  and  full  note;  2  Kent,  Com.  149; 
Schouler,  Husb.  &  W.  g  134;  Schouler, 
Dom.  Rel.  108;  1  Bishop,  Married  Women, 
|i§  48,  905;  2  Tucker's  Bl.  Com.  If  he  die 
l3efore  suit,  she  remains  liable  to  suit  alone. 
If  he  die  before  judgment,  pending  suit,  she 
remains  liable.  2  Bishop,  Married  Women, 
f^  254.  It  is  even  said  he  may  be  acquitted 
and  she  found  guilty.  Opinion  in  Roadcap 
y  Sipe,  6  Gratt.  218;  1  Minor,  Inst.  346. 
Thus  she  is  liable  to  judgment.  How  is  it 
to  be  paid?  Take  a  judgment  against  hus- 
band and  wife  for  tort,  she  owning  land,  be- 
fore the  separate  estate  act,  in  which  he  has 
a  life  estate,  and  she  the  reversion  in  fee. 
Burely  the  whole  fee,  including  her  rever- 
sion, would  be  liable.  Otherwise  the  judg- 
ment would  be  vain  as  to  her.  1  Bishop, 
Married  Women,  §908;  Fox  v.  Hatch,  14  Vt. 
840,  39  Am.  Dec.  226 ;  Moore  v.  Richardson, 
87  Me.  438.  But  is  her  separate  estate  liable 
to  such  civil  judgment  for  tort?  It  must  be 
so,  else  all  the  law  just  stated  that  asserts 
her  liability  for  tort  would  be  unmeaning. 
She  owns  a  legal  estate,  under  our  statute, 
in  her  separate  estate.  IShc  is  a  single  woman 
as  to  it.  The  statute  making  her  estate  sepa- 
rate in  words  says  it  shall  be  separate  to  her 
as  if  she  were  a  single  woman.  A  judgment 
for  a  tort  is  a  personal  judgment.  Van  Metre 
V.  WolJ,  27  Iowa,  841.  Why  does  it  not 
bind  her  separate  estate?  It  would  seem  to 
be  an  anomaly  and  absurdity  to  implead  her 
in  court,  and  render  judgment  against  her, 
and  vet  say  that  judgment  is  fruitless,  though 
ahe  is  legal  owner  oi  estate  to  satisfy  it.     The 
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power  to  give  ludgment  implies  the  power 
to  enforce  it.  Authority  which  I  regara  ade- 
quate to  support  this  position  has  come  under 
my  observation.  In  Merrill  v.  St.  Louis,  88 
Mo.  244,  58  Am.  Rep.  576,  it  was  held  that 
''a  general  judgment  against  a  husband  and 
wife  for  a  tort  of  the  latter,  not  committed 
in  the  husband's  presence  or  by  his  coercion, 
is  binding  upon  both,  and  the  separate  prop- 
erty of  the  wife  may  be  taken  in  execution.'' 
In  the  opinion  it  is  said:  **It  is  suggested 
that  such  a  judgment  could  not  be  enforced 
on  general  execution.  In  the  present  attitude 
of  married  women  in  this  state,  and  specially 
towards  their  separate  estates,  I  perceive  no 
such  difficulties  and  embarrassment  as  the 
ancient  common  law  threw  around  them.  It 
does  seem  to  me  that  learned  judges  have  ex- 
hibited too  much  timidity,  or  reverence  for 
legal  antiquities,  in  adhering  to  rules  after 
the  reason  for  their  existence  lias  given  away 
before  our  advancing  civilization  and  broad- 
ening jurisprudence."  In  Smith  v.  Taphr. 
11  Ga.  22,  the  judge  said,  in  a  tort  suit :  "If 
there  is  a  recovery,  the  judgment  passes 
against  both.  If  the  wife  has  a  separate 
estate,  it  may  be  taken  in  execution ;  and  she 
may  be,  together  with  her  husband,  arrested 
on  final  process."  See  1  Bishop,  Married 
Women,  ^  908;  Musgrave  v.  Musgrate,  54 
111.  186 ;  opinion  in  Biehmond  v.  7'iV)Us,  26 
Iowa,  475.  Freeman,  Executions.  128,  says : 
''Judgments  against  them  [married  women] 
are  generally  binding  to  all  intents  and  pur- 
poses, and  are  capable  of  being  enforced  in 
the  same  manner  as  judgments  similar  in 
other  respects.  Hence,  when  a  personal  judg- 
ment for  money  is  entered  against  a  married 
woman,  either  alone  or  in  conjunction  with 
other  defendants,  it  is  commonly  conceded 
that  execution  may  be  issued,  under  which 
the  sheriff  may  seize  and  sell  her  separate 
property. "  What  reason  can  be  given  to  show 
the  nonliability  of  her  separate  estate  for 
torts?  Is  it  that  it  required  a  statute  to  enable 
her  to  make  a  contract  to  bind  her  estate,  and 
that  it  is  bound  only  so  far  as  statute  allows, 
and  there  is  none  declaring  it  bound  for  torts? 
There  was  necessity  for  legislation  to  enable 
her  to  hold  separate  estate,  and  to  contract, 
as  her  contracts  are  void  at  common  law ;  but 
when  was  the  time  that  the  common  law  did 
not  assert  her  liability  to  tort?  It  required 
no  legislation  to  enable  her  to  become  liable 
for  her  tort,  and  being  liable,  and  having 
property,  it  logically  follows  that  it  must 
answer  that  liability.  There  is  no  prohibition 
in  any  statute.  (See  note  at  foot  of  this 
opinion).  Is  she  liable  for  fines  for  her  of- 
fenses against  the  state?  If,  as  I  have  sought 
to  show  above,  she  and  her  estate  are  liable 
in  civil  actions  for  tort,  more  so  is  she  liable 
for  penal  offenses.  I  need  not  cite  authority 
to  show  her  responsibility  for  crime.  She  is 
a  jurisdictional  person  in  a  criminal  law 
court.  It  can  take  jurisdiction  over  her  and 
render  j  ud  gmen t  agai  nst  her.  It  can  hang  or 
imprison  her.  It  can  impose  a  fine  upon  her. 
The  very  power  to  impose  tlie  fine  of  necessity 
implies  the  power  to  collect  it.  It  is  a  per- 
sonal judgment,  beyond  doubt,  and  binds 
her  estate  as  such.  There  is  no  statute  lim- 
iting the  liability.    It  requires  none  to  d»- 
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elafe  ft.  It  occurred  to  me  that  the  very 
power  to  give  judgment  carried  with  it  as  a 
consequence  the  liahilitj  of  her  estate  to  it. 
And  so  I  find  Mr.  Freeman,  in  his  work  on 
Executions  (sec.  22),  says:  "It  would  be  a 
contradiction  in  terms  to  say  that  all  per- 
sons may  be  bound  by  judgments,  and  then 
to  declare  that  some  persons  are  exempt  from 
having  executions  issued  against  them.  The 
decisions  in  regard  to  the  persons  who  may 
be  parlies  to  judgments  are  not  perfectly 
harmonious;  but  wherever,  under  the  law 
as  understood  in  any  particular  state,  a  per- 
son, or  class  of  persons,  may  be  made  parties 
litigant,  and  bound  b^  judgments  against 
tbem,  it  must  follow,  m  the  absence  of  stat- 
utes to  the  contrary,  that  the  same  persons 
may  by  executions  be  made  to  satisfy  such 
judgments.  In  other  words,  when  a  judg- 
ment is  valid  against  a  defendant,  an  execu- 
tion upon  it,  unless  expressly  forbidden  by 
statute,  must  be  equally  valid.  Execution 
may.  therefore,  issue  against  a  lunatic  and 
also  agai nst  a  married  woman.  **  Mr.  Bishop, 
in  1  Criminal  Proceedure,  §  1804,  says: 
"A  fine  is  treated  as  a  judgment  debt,  and 
binds  a  manied  woman."  In  this  state  we 
assess  separate  fines  against  husband  and 
wife  for  one  act  of  selling  liauor  or  assault 
and  battery,  under  a  joint  indictment.  Cam. 
V.  Hamor,  8  Gratt.  698 ;  Com,  v.  Ray,  1  Va. 
Cas.  262.  Who  pa};s  the  wife's  fine?  I  find 
it  stated  in  1  Hawkins,  Pleas  of  the  Crown, 
chapter  1,  section  13,  and  Tyler  on  Infancy 
&  Coverture,  859,  that  the  husband  is  liable 
for  a  forfeiture  under  a  penal  statute  for  the 
offense  of  the  wife.    And  in  Hasbrouck  v. 


Weai>er,  10  Johns.  247,  in  a  qnitam  action, 
a  husband  was  held  liable  for  a  penalty  for 
a  liquor  sale  made  b^  his  wife.  But  I 
should  doubt  his  liability,  and.  even  though 
he  were  liable,  it  does  not  follow  that  her 
estate  is  not  liable.  I  conclude  that  these 
executions  were  leviable  out  of  the  separate 
personal  or  real  estate  of  the  defendants. 
Therefore  toe  affirm  the  jv^gment. 

Note  by  Brankon,  P.:  Since  the  above  opinion 
was  filed,  T  have  met  with  stme  law  conflrmlnR  tbe 
opmton  expressed  therein  Ibat  the  separate  estate 
oi  a  married  woman  is  liable  for  her  torts,  which  I 
think  proper  to  add  by  note.  1  Bishop,  Biarried 
Women,  S  842.  says:  "unless  a  wife  is  acrmg  under 
what  the  law  deems  coercion  trom  her  husband,  she 
can  bind  herself  by  her  civil  torts  the  Mme  as 
though  she  were  discovert.  On  the  other  hand,  she 
has  no  such  general  power  in  respect  to  contrncts. 
though  that  branch  of  the  law  which  is  adminis- 
tered in  equity  tribuaals  irlves  her  a  good  deal  of 
liberty  in  this  respect.  But  i^  should  be  observed 
this  liberty  pertains  merely  to  the  thing  contracted 
about,  SDd  does  not  extend  to  her  person.  Thus,  tf 
a  wife  commits  a  civil  tort,  though  when  sued  dur* 
iog  coverture  her  husband  mast  be  joined,  yet  on 
his  death  the  Judgment  abides  as  a  debt  running 
alike  against  her  and  her  property.  But  if  a  wife 
enters  mto  a  contract,  she  cannot  be  sued  at  law.** 
'*8(noe  she  can  commit  crime,  she  would  seem  a 
fortiori  to  be  responsible  for  her  civil  turts.  there 
being  a  dlflTerence  between  her  torts  and  her  con- 
tracts.** Td.  9  48.  In  volume  2,  section  165.  Bishop 
says:  ^^She  can  commit  a  tort  subjecting  her  per- 
sonally to  a  suit  Jointly  with  her  husband,  and  the 
reversionary  property  to  be  taken  on  the  execu- 
tion.** eta  In  U  Am.  &  Eng.  Bncydop.  Law,  p.  eSi, 
the  point  I  stated  above— that,  beinv.  unlike  as  to 
contracts,  capable  of  insuring  liability  for  torts, 
therefore  her  estate  is  liable— Is  confirmed  by  the 
statement  that,  if  it  be  for  a  cause  of  action  for 
which  she  may  be  liable,  the  Judgment,  is  valid,  as 
if  unmarried,  and,  on  page  647,  that  the  Judgment 
for  her  tort  may  be  ^'satisfied  out  of  all  her  prop- 
erty.** 
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1.  A  board  of  prison  directors  eaABot 
without  express  authority  of  law  close 


Nora.— T/ie  e#eet  of  an  abandonment  of  a  Mghiway. 

I.  The  question  of  reversion  of  titfe. 
II.  Tlie  question  of  damoQee  and  eompenaatioTU 
HI.  Damages  as  personal  property. 

As  to  the  abandonment  of  a  highway  by  nonuser 
or  otherwise  than  by  the  act  of  the  public  author- 
ities, see  note  to  Maire  v.  Kruse  (Wis.)  ante,  448. 

Upon  the  question  of  the  discontinuance  or  va- 
cation of  a  highway  by  the  acts  of  the  public  au- 
thorities, see  note  to  Moffltt  v  Brainard,  post^  821. 

The  subject  of  injury  to  abutters*  easements  of 
light,  air,  and  access  by  vacating  street,  changing 
grade,  etc.,  will  be  found  in  note  to  Selden  v.  Jack- 
sonville (Fla.)  14  L.  B.  A.  *V70. 


a  higfhway   running    through   the  porlsoii 

grounds,  although  its  existence  furnishes  facil- 
ities for  evil  disposed  persons  to  provide  pris- 
oners with  means  of  escape  or  endangering 
prison  discipline. 
8.  A  common-law  dedieatioB  of  a  hlg^h- 
way  Is  shown  by  the  record  of  the  board  of  su- 
pervisors of  the  county  showing  the  presentation 
of  a  petition  by  the  owner  of  the  land  to  have  the 
way  established,  followed  by  an  acceptance,  sur- 


1.  The  question  of  reversion  of  title. 

An  easement  may  pass  without  express  mention 
as  an  incident  of  the  grant  of  the  adjacent  prem- 
ises, but  the  fee  in  a  piece  of  land  not  mentioned  in 
tbe  deed  cannot  pass  as  appurtenant  to  another 

26  L.  R.  A. 

See  aUo  29  L.  R.  A.  508;  31  L.  R.  A.  mry. 


tract  granted  by  an  accurate  description  giving  it 
a  definite  and  limited  boundary.  Gebhardt  v. 
Beeves,  75 IIL  801;  Jackson  v.  Hathaway,  15  Johns. 
448, 8  Am.  Dec.  288;  Tyler  v.  Hammond,  1 1  Pick.  198; 
Van  0*Llnda  v.  Lothrop,  21  Pick.  202, 82  Am.  Dec 
261,  followed. 

And  under  a  grant  of  the  adjacent  lot,  the  gran- 
tee takes  no  interest  under  his  deed  in  the  street  or 
alley  other  than  what  he  acquires  in  common  wttta 
the  public.    Gebhardt  v.  Beeves,  supni. 

Where  the  dc  .'cation  of  a  street  is  not  a  stat- 
utory one,  nnd  the  fee  of  the  land  does  not  there- 
fore vest  in  the  city,  but  there  is  a  good  common- 
law  dedication,  the  fee  in  the  land  of  the  street 
remains  in  the  original  proprietor  burdened  with 
an  easement  m  favor  of  the  public  and  a  grant  and 
conveyance  of  the  abutting  premises  carries  by  op- 
eration of  law  the  fee  of  the  street  or  title  to  the 
land  on  which  it  is  located  subject  to  the  easement, 
and  upon  a  subsequent  vacation  by  the  public  au- 
thorities the  title  to  such  land  panes  to  the  pui^ 
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▼ey.  and  mer  of  the  road  for  more  than  thirty 
years,  tosetber  witli  evidence  that  the  owner 
always  intended  the  road,  which  was  opened  to 
reaoh  hJs  saw-miU,  to  be  a  public  highway. 

8«  That  a  road  im  not  shown  to  have  any 
specified  width  is  immaterial  in  an  action  to 
determine  whether  or  not  it  is  a  highway. 

4«  The  pnrehase  by  the  state  of  the  title 
to  land  which  Is  sublect  to  the  easement  of  a 
highway  does  not  eifect  a  merger  of  the  ease- 
men  t«  since  the  state,  if  it  has  title  to  the  highway 
at  ail,  has  it  as  trustee  for  the  publio. 

aune  88, 1004.) 

APPEAL  by  relators  from  a  judgment  of 
the  Supenor  Court  for  Marin  CouDty,  In 
favor  of  defeodaDts  in  a  proceeding  brought  to 
restrain  defendants  from  interfering  with  gates 
which  had  been  placed  by  relators  across  a 
certain  highway.    Affirmed, 


The  facts  are  stated  in  the  Commiasioner*! 
opinion. 

Afr.  Aylott  R.  Cotton,  with  Mr.  W.  H» 
H.  Hart,  Atty-Oen,,  for  appellants. 

Messrs.  James  W.  Coclirane  and  Hep- 
bum  Wilkins  for  respondents. 

Searls,  (7.,  filed  the  following  opinion: 
This  action  is  brought  by  the  people  of  the 
state  of  California  upon  the  information  of 
the  attorney-general,  and  by  W.  E.  Hale, 
warden  of  the  state's  prison  at  San  Qucntin, 
Cal.,  and  the  board  of  state  prison  directors, 
as  plaintiffs,  against  the  county  of  Marin, 
the  supervisors  of  said  county,  and  J.  Kd- 
wards.  as  road  master,  defendants,  to  restrain 
them  from  interferinii:  with  certain  gates  and 
obstructions  placed  by  plaintiffs  upon  a  cer- 
tain road  running  to,  upon,  and  across  the 
state  prison  grounds,  and  alleged  to  be  a 
private  road.     A  restraining  order  issued  in 


chaser  free  from  the  Incumbrance.  Thomson  v. 
MoCormiclE.  186  III.  185;  West  Ck)vln£rton  y.  Freklnff, 
8  Bush,  121. 

It  Is  not  material  that  the  vacation  is  made  with 
the  view  or  intention  of  vesting  the  ad jnlnlncr  pro- 
prietors with  the  ownership  of  the  land  embraced 
within  the  street.  Inasmuch  as  it  shows  the  motive 
by  which  the  act  of  vacation  is  performed:  the  mo- 
tive by  which  the  legislative  body  is  actuated  being 
Immaterial.    Meyer  v.  Teutopolls.  181  m.  562. 

Where  land  was  conveyed  reserving  a  highway 
across  It,  which  was  to  be  kept  open  forever,  the 
grantee's  heirs  conveying  parcels  of  such  land.  It 
was  held  in  an  action  to  recover  the  land  formlog 
such  highway,  brought  by  the  grantor  against  ooe 
of  his  grantees  who  pleaded  ntd  disseisin,  that  the 
plalntifiF  was  entitled  to  recover.  Alden  v.  Mur^ 
dock,  13  Mass.  256. 

The  seisin  must  be  considered  as  continalng  with 
the  seisin  of  the  land  adjoining  upon  the  road. 
TMd. 

If  a  man  granted  lands  bounding  expressly  on  the 
side  of  a  highway,  the  grantor  owning  the  soil 
under  the  highway,  which  was  by  competent  au- 
thority discontinued,  such  grantor  could  not  so  use 
the  soil  of  the  highway  as  to  defeat  the  grantee*s 
right  of  way  or  render  it  substantially  less  bene- 
ncial.    Parker  v.  Framlngham,  8  Met.  260. 

The  talcing  of  land  for  a  highway,  including 
turnpikes,  does  not  devest  the  fee  of  the  owner  but 
creates  a  perpetual  easement  for  the  public,  so  that 
when  the  turnpike  is  discontinued  the  fee  remains 
in  the  owner,  or  his  heirs  or  assigns.  Ibid.;  Dunham 
V.  Williams,  86  Barb.  186;  Hooker  v.  Utica  &  M. 
Tump.  Road  Oo.  12  Wend.  371. 

A  conveyance  of  land  bounded  by  a  highway 
gives  the  grantee  a  title  to  the  middle  of  the  road, 
if  the  grantor  himself  had  title  to  It,  and  therefore 
if  the  street  or  highway  is  vacated  the  adjoining 
owners  have  a  right  to  use  the  land  it  occupied  as 
their  own,  each  extending  to  the  middle  of  the 
abandoned  road.  Paul  v.  Carver,  24  Pa.  211, 64  Am. 
Dec  649. 

The  law  in  Massachusetts  Is  well  settled  that 
where  a  mere  easement  is  taken  for  a  public  high- 
way the  soil  and  freehold  remain  in  the  owner  of 
the  land  Incumbered  only  with  the  easement,  and 
that  upon  the  discontinuance  of  the  hishway  the 
soil  and  freehold  revert  to  the  owner  of  the  land. 
Harris  v.  EUlott,  86  U.  8.  10  Pet.  25,  9  L.  ed.  888.  To 
the  same  effect,  Barclay  v.  Howell,  81  U.  8.  6  Pet 
4B8, 8  L.  ed.  477. 

Where  land  is  sold  bounded  by  streets,  the  owner 
is  not  devested  of  the  right  to  the  solL  West  Cov- 
ington V.  Freking,  8  Bush,  12L 

L.  R.  A. 


But  a  purchaser  buying  to  the  center  of  a  street 
becomes  vested  with  the  fee  in  the  land  in  the  mid- 
dle of  such  streets,    ibid. 

The  general  rule  deducible  from  the  authorities 
would  seem  to  be  that,  whenever  the  public  ease- 
ment is  relinquished  or  vacated,  the  owner  of  the 
soil  is  restored  to  his  original  dominion  over  the 
same,  the  land  reverting  to  the  owner  disencum- 
bered of  its  public  use.  yet  it  is  said  the  land  does 
not  revert  because  there  has  been  no  alienation,  the 
publio  having  a  certain  specified  right,  the  enjoy- 
ment of  which  Is  incompatible  with  the  exercise  of 
certain  private  rights,  which  are  therefore  neces- 
sarily suspended,  the  private  right  thereby  reviv- 
ing. Jefferson viUe,  M.  &  L  B.  Co.  v.  0*Connor,  ST 
Ind.  95;  Benham  v.  Potter,  62  Conn.  248:  Thomsea 
V.  McCormick,  186  HI.  135:  Hamilton  v.  Chicago.  B. 
&  Q.  R.  Co.  124  111.  285:  aebhurdt  v  Reeves,  1h  IlL 
801;  Hunter  v.  Middleton,  18  HI  50:  St.  John  v. 
Quitzo  (V,  72  111.  884;  Meyer  v.  Teutopolls,  181  IlL  58S; 
Brady  v.  Shinkle,  40  Iowa.  576;  Showalter  v.  South- 
em  Kansas  R.  Co.  40  Kan.  421:  Atchi80n,T.  &  S.  ?.  B. 
Co.v.  Patch,  28  Kan.  470:  ChalJlss  v.  Atchison  Unioa 
Depot  &  R.  Co.  45  Kan.  806:  West  Covington  v.  Frek- 
ing, 8  Bush,  121;  Alden  v.  Murdock.  18  Mass.  256;  Par- 
ker V.  Framingham,  8  Met.  260:  Lamm  v.CbicaffO.  St 
P.  M.  &  O.  R.  Co.  10  L.  R.  A  268,  45  Minn.  71;  Nich- 
olson V.  Stocketf ,  Walk.  (Miss.)  67:  Omaha  Soutbera 
R.  Co.  V.  Beeson.  86  Neb.  861;  Dunham  v.  Williams. 
36  Barb.  136;  Hooker  v.  Utica  &  M.  Tump.  Bead 
Co.  12  Wend.  871:  Heard  ▼.  Brooklyn.  60  N.  Y.  242; 
Wallaoe  v.  Fee.  50  N.  T.  604;  Flick's  Bstate,  6  Kulp, 
829;  Paul  v.  Carver.  24  Pa.  211, 64  Am.  Dec  64R;  Pet- 
tibone  v.  Purdy,  7  Vt.  614;  Kimball  v.  Kenoftba.  4 
Wis.  821:  Gocdall  v.  Milwaukee,  5  Wis.  82;  Milwau- 
kee V.  Milwaukee  lb  B.  R.  Co.  7  Wis.  85;  FoM  v. 
Chicago  &  N.  W.  R.  Co.  14  Wis.  609, 80  Am.  Dec.  791: 
Welsbrod  v.  Chicago  &  N.  W.  R.  Co.  18  Wis.  33, 88 
Am.  Dec.  748;  Hegar  v.  Chicago  &  N.  W.  R.  Co.  SB 
Wis  634:  Burbach  v.  Schwelnler,  56  Wis.  8S6:  Harrii 
V.  Elliott,  85  U.  S.  10  Pet.  25,  9  L.  ed.  833;  Barclay  v. 
Howell,  81  U.  S.  6  Pet.  488, 8  L  ed.  477. 

It  reverts  to  the  abutting  owners  in  proportioa 
to  the  frontage.  Atchison,  T.  &  S.  F  R.  Co.  v. 
Patch,  28  Kan.  470:  Showalter  v.  Southern  Ransai 
R.  Co.  49  Kan  421,  decided  under  the  Kansas  Laws* 
March  18, 1872.  Gen.  Stat.  1889  S  811. 

Even  though  he  may  have  received  compenm' 
tlon  therefor.  Nicholson  v.  Stockett,  Walk.  (Miss.) 
67. 

The  use  being  a  mere  easement.  Showalter  r. 
Southern  Kansas  R.  Co.  supra. 

The  land  being  free  from  the  encumbraooe  or 
easement  as  completely  as  though  it  had  never  ex- 
isted.   Benham  v.  Potter,  W  Oonn.  248;  Gray  ▼• 
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the  caee.  Defendants  answered,  averring 
that  the  road  from  San  Rafael  to  Point  San 
Quentin  is  a  public  highway,  and  runs 
across  and  over  the  premises  described  in  the 
complaint,  viz.,  the  state  prison  grounds,  and 
admit  their  intention  to  remove  gates  and 
obstructions  therefrom.  The  cause  was  tried 
by  the  court  without  the  intervention  of  a 
jury,  written  findings  filed,  and  judgment 
entered  thereon  in  favor  of  the  defendants, 
from  which  judgment,  and  from  an  order 
denying  a  motion  for  a  new  trial,  plaintiffs 
appeal. 

The  court  found,  among  other  things,  that 
the  state  of  California  is,  and  ever  since  the 
25th  day  of  August,  1869,  has  been,  the  owner 
in  fee  of  the  tract  or  parcel  of  land  described 
in  the  complaint,  subject,  however,  to  the 
easement  or  right  of  way  in  the  public  of  the 
public  road  and  highway  known   aa   the 


**  County  Road, "  leading  from  San  Rafael  to 
Point  San  Quentin,  which  said  road  mna 
across  said  tract  of  land,  and  which  said  road 
is  now,  and  has  been  for  over  thirty- five 
years  last,  a  public  road  and  highwav  of  the 
county  of  Marin,  and  during  all  of  said  times 
has  been  used  and  traveled' by  the  public  aa 
a  public  road  and  highway  by  all  persona 
traveling  from  the  town  of  San  Rafael  to 
the  village  of  San  Quentin,  in  the  countv  of 
Marin,  except  that  in  the  year  1891  and  Jan- 
uary, 1892,  when  W.  B.  Hale,  warden  of  the 
state  prison  at  San  Quentin,  Cal.,  placed 
gates  and  obstructions  across  the  same ;  that 
the  said  county  road  is  not,  and  never  was, 
a  private  road,  but  that  the  same  has  been, 
ever  since  the  year  1864,  one  of  Uie  publio 
county  roads  of  Marin  county. 

The  first  point  made  by  the  learned  counsel 
for  the  people  seems  an  extraordinary  one. 


Iowa  Land  Go.  96  Iowa,  887:  Brady  v.  Shlnkle,  40 
Iowa,  G76;  Pettlbone  v.  Purdy,  7  Vt.  614:  Burbaoh 
T.  Schweinler,  tupra;  Kimball  v.  Kenosha,  4  Wis. 
asi:  Goodall  v.  Milwaukee,  6  Wis.  82;  Milwaukee  v. 
Milwaukee  &  B.  B.  Co.,  Ford  y.  Cbloago  lb  N.  W.  B. 
Oo^  Welflbrod  v.  Chlcaffo  IbN.  W.B.  Co.,  and  Hegar 
V.  Chicacro  lb  N.  W.  H.  Co.  mipra, 

Bven  In  fsTor  of  the  publio  or  the  owners  of 
otiier  property  abuttinfr  the  street.  Lamm  t.  Cbi- 
oago*  St.  P.  M.  lb  O.  B.  Ck>.  10  L.  B  A.  268,  46  Minn. 
TL 

The  easement  being  taken  away  by  lawful  au- 
thorlty.    Alden  y.  Murdook,  18  Mass.  266. 

So  tbat  it  canoot  be  taken  from  them  by  a  rail- 
road corporatloo  without  makloir  just  compeuaa- 
tlon.  Omaha  Southern  B.  Co.  v.  Beeson,  86  Neb. 
861;  Heard  v«  Brooklyn,  00  K.  Y.  842,  to  the  same 
effect. 

And  the  rule  applies  to  a  ease  of  a  substttutlon  off 
a  new  road.   Fllok*8  Hstate,  6  Kulp,  820. 

The  abandoned  portion  pasBlng  to  the  adjacent 
lot  ownen  becomes  Bometbloff  In  the  nature  of  an 
accretion  to  and  passes  in  any  conveyance  of  tbe 
land.  ChalllM  v.  Atcblnson  Union  Depot  lb  B.  Co. 
4fiKan.a86. 

So  where  by  the  lauRuage  of  the  act  of  Incorpora- 
tion of  a  turnpike  corporation  the  title  la  vested  In 
tbe  county.  It  Is  considered  as  vested  only  for  tbe 
purposes  of  tbe  road,  and  when  such  road  Is  aban- 
doned tbe  land  reverts  to  tbe  original  owner.  Dun- 
ham ▼.  Williams,  86  Barb.  1S6.  To  tbe  same  effect. 
Hooker  v.  Utlca  &  M.  Tump.  Bead  Co.  12  Wend. 
871:  Parker  v.  Framingham,  8  Met.  260. 

Where,  however,  tbe  fee  has  passed  to  tbe  corpo- 
ration by  the  makinir  and  recording  of  a  plat,  the 
fee  reverts  to  the  original  owner  dedicating  It 
to  the  public,  and  not  to  tbe  abutting  owner. 
Wirt  V.  McEnery,  21  Fed.  Rep.  283;  Hyde  Park  v. 
Borden,  M IIL  26;  Helm  v.  Webster,  86  Ul.  116;  IlU- 
nols  &  M.  Canal  Trustees  v.  Havens,  11  IIL  654. 

Therefore  tbe  grantee  of  the  owner  of  land  ded- 
icated to  public  use,  not  being  entitled  upon  tbe 
vacation  of  a  street  to  such  land,  cannot  bring 
trespass  against  an  adjoining  property  owner  in 
possession  of  such  land.  Day  v.  Schroeder,  46  Iowa, 
646. 

The  status  of  tbe  vacated  portion  of  a  street  can* 
not  be  regarded  as  an  open  question  In  KansaB,it  be- 
ing held  in  Challiss  v.  Atchison  Union  Depot&K.Co., 
•upm,  under  tbe  provisions  of  the  General  Statutes 
of  1889,  that  the  portion  of  tbe  street  in  front  of 
the  condemned  lot  parsed  as  an  accretion  or  as  ap- 
purtenant thereto,  to  tbe  owner  of  tbe  property. 

The  title  to  a  vacated  street  cannot  be  vested  in 
adjoining  land  owners  by  act  of  the  legislaturei 
Helm  V.  Webster,  mtpnu 
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It  cannot  be  so  diverted  from  tbe  original  owner 
and  transferred  to  the  owners  of  tbe  land  adjoin* 
Ing  the  highway.   Oebhardt  v.  Beeves,  76  UL  80L 

The  Illinois  Act  of  1861,  giving  corporations 
power  to  vacate  streets  and  convey  their  Interests 
therein,  confers  no  power  to  convey  the  title  to  a 
street  when  vacated.    Zbld. 

It  Is  not  material  whether  private  ownership  re- 
sults from  the  rule,  that  upon  tbe  discontinuance 
of  an  easement  In  a  public  highway  tbe  freehold 
or  soil  reverts  to  tbe  owner  of  the  adjoining  land% 
or  that  such  ownership  is  acquired  by  subsequent 
con  veyance  from  Uie  municipality,  Meyer  v.  Ten* 
topolis,  181  Dl.  6«. 

Where  tbe  title  to  tbe  land  la  dedicated  to  the 
pubUc  by  statute,  it  may  revert  to  the  original 
owners  on  abandonment  of  such  road,  or  upon  a 
destruction  of  the  corporation,  but  until  the  grant 
Is  defeated  the  legal  title  is  in  the  town  or  corpo- 
ration.   Hunter  v.  Middleton,  18  UL  60. 

If  at  the  time  tbe  conveyance  was  made  the  fee 
of  the  streets  was  not  vested  in  the  municipality 
but  in  tbe  grantors,  <he  grantors*  Interest  to  the 
center  of  the  street  passed  by  deed  to  the  grantees* 
and  therefore,  on  a  vacation  of  the  plat,  there  la 
no  Interest  to  revert  to  tbe  grantors  or  to  their 
heirs,  but  such  Interest  reverts  to  tbe  grantees. 
Hamilton  v.  Chicago,  B.  lb  Q.  B.  Co.  124  lU.  286,  In 
which  case  It  did  not  appear  that  tbe  dedication  had 
been  accepted. 

The  same  conclusion  was  reached  where  tbe  olty 
council  passed  an  ordinance  vacating  the  street  In 
front  of  plain  tUTs  lots  and  a  railroad  company  In- 
stituted condemnatory  proceedings,  the  plaintiff 
contending  that  the  street  in  front  of  her  property 
became  hers  upon  the  passing  of  such  ordinance* 
precisely  as  though  the  previous  owner  had  con- 
veyed It  by  deed,  and  claimed  an  Injunction  re> 
straining  the  company  from  occupying  the  same* 
the  court  holding  that  under  chapter  87,  section  84, 
of  the  Kansas  Laws  of  1881.  such  property  upon  the 
vacation  became  a  part  of  the  lot  in  the  nature  of 
an  accretion  to  it,  and  that  therefore  any  convey- 
ance of  tbe  lot  took  with  It  the  attached  portion  of 
tbe  vacated  street.  Atchison,  T.  1^  S.  F.  B.  Go.  v. 
Patch,  28  Kan.  470. 

Where  a  highway,  established  prior  to  tbe  Ver. 
mont  Statutes  of  November  7,  1800,  was  discon- 
tinued. It  was  held  that  the  land  covered  thereby 
could  not,  under  section  2  of  the  Act,  be  set  over, 
except  to  the  landowner  who  bad  a  permanent  ti- 
tle and  beneficial  Interest  In  the  land  at  the  time  it 
was  set  over  to  the  defendant.  Pettlbone  v.  Purdy, 
7Vt.514. 

In  Mitchell  T.  Bass,  88  Tex.  250,  It  was  contended 
that  tbe  highway  had  been  dedicated  to  public 
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It  is,  in  substance,  that,  conceding  the  road 
in  question  a  public  highway,  running 
through  the  prison  grounds,  still,  as  the  state 
prison  is,  by  virtue  of  section  1578  of  the 
Penal  Code,  under  the  charge,  control,  and 
superintendence  of  a  board  or  directors,  con- 
sisting of  the  governor,  lieutenant  governor, 
and  secretary  of  state,  which  boani,  under 
section  2  of  article  10  of  the  Constitution,  it 
is  provided  shall  have  charge  of  the  state 
prison,  they  may,  when  they  deem  it  ex- 
pedient in  the  control  of  the  prison,  author- 
ize the  closing  of  the  road ;  and  the  board 
having,  by  resolution,  ordered  the  highway 
qlosed,  it  ceased  to  be  a  public  road.  The 
record  shows  that  the  state  is  seised  in  fee  of 
a  tract  of  land  consisting  of  say  150  acres, 
bounded  in  part  by  the  Bay  of  San  Francisco, 
upon  which  the  state  prison  is  constructed, 
with  necessary  buildings  and  walls  for  the 


detention  of  prisoners,  and  with  dwelHni^ 
guard  houses,  etc.,  for  the  aooonunodation  of 
officers,  guaids,  and  attaches,  across  which 
tract  of  land  the  highway  in  question  runs. 
Under  the  allegations  of  the  complaint  there 
was  evidence  tending  to  show  that  a  portion 
of  the  prisoners  perform  labor  and  render 
services  outside  the  prison  walls,  and  that 
the  proximity  of  the  highway,  and  the  right 
of  the  public  to  travel  thereon,  enables  evil- 
dispos^  persons  to  secrete  arms,  ammuai- 
tion,  ctizens'  clothing,  opium,  etc.,  upon 
the  grounds,  where  they  are  procured  by 
prisoners,  and  by  means  whereof  the  escape 
of  prisoners  is  facilitated,  and  the  good  order 
and  discipline  of  the  prison  endangered. 
Conceding  all  these  objections,  and  it  is  not 
perceived' how  it  strengthens  the  case  of  the 
appellant.  If  the  road  in  question  is  a  pub- 
lic highway,  it  is  so  by  virtue  of  liaving 


and  that  by  non-user  the  public  bad  lost  the  ease- 
ment and  therefore  by  the  common  law  the  road- 
bed had  reverted  In  fee  to  the  oontiffuous  owners- 
Tbe  court  held  the  defense  good  at  common  law, 
but  that  the  case  was  covered  by  the  dvil  law  and 
that  therefore  upon  the  abandonment  of  sucb  way 
the  soil  remained  in  the  publio  as  by  such  law  tbe 
title  remained  in  the  sovereignty,  to  all  roads  and 
highways,  and  upon  abandonment  of  the  service 
reverted  to  tbe  public. 

Whore  tbe  street  was  not  in  existence  at  the  time 
plaini  iff  acquired  his  lease  and  was  never  dedicated 
by  the  owner  to  the  public  use  as  a  street,  but  by 
more  than  twenty  years*  use  as  a  public  highway 
the  public  had  acquired  tbe  right  to  its  use,  it  was 
held  the  fee  in  the  land  over  wbiob  tbe  road  passed, 
being  in  a  canal  company  through  whom  another 
claimed  as  purchaser,  that  such  purchaser  upon  a 
cessation  of  the  use  took  tbe  land  discbarged  from 
Its  burden  and  the  plaintiff  had  no  interest  in  it 
I>ecker  v.  EvansviUe,  S.  &  N.  B.  Co.  138  Ind.  493. 

A  deed  conveying  a  lot  and  dwelling  described 
as  fronting  on  a  certain  street  with  the  land  on 
which  it  stood  with  the  appurtenances,  was  held  to 
cover  the  land  to  the  center  of  tbe  street,  so  that 
the  public  having  abandoned  its  easement  the 
owner  became  entitled  to  the  exclusive  use  of  the 
part  abandoned  adjacent  to  and  in  front  of  the 
house,  and  might  maintain  trespass  against  an  ad- 
joining owner  who  pulled  down  his  fence  without 
claim  to  the  locus  In  quo,    Wallace  v.  Fee,  50  N.  Y. 

In  Heard  v.  Brooklyn.  60  N.  T.  242,  it  was  held 
that  a  conveyance  from  the  railroad  company  to 
the  city  pursuant  to  the  New  York  Act  of  1853, 
chapter  SSO,  and  the  Act  of  18o5,  chapter  475,  were 
effectual  as  a  relinquishment  of  tbe  railroad  com- 
pany's right  to  tbe  use  of  tbe  land  for  the  purposes 
of  its  incorporation  and  as  a  consent  on  its  part 
that  the  land  should  be  devoted  to  the  purposes  of 
a  public  street  forever,  but  that  this  did  not  oper- 
ate to  devest  the  owner  of  the  fee  of  bis  estate  in 
tbe  land,  or  of  his  ngbt  to  re-enter  on  tbe  termina- 
tion or  abandonment  of  its  use  for  railroad  pur- 
poses, and  further  that  no  act  of  the  legislature 
could  be  effectual  for  that  purpose  which  failed  to 
provide  compensation  to  the  owners  of  the  fee  for 
their  interests. 

In  the  above  case  It  was  held  that  by  the  proceed- 
ings for  tbe  acquisition  of  land  for  railroad  pur- 
IKwes,  under  tbe  New  York  Laws  of  1832,  chapter 
2B6,  tbe  company  became  entitled  only  to  tbe  use  of 
the  land  for  the  purposes  of  operating  the  road, 
the  fee  remaining  in  the  original  owners,  subject 
•nly  to  the  use,  and  on  tbe  disoontln  uance  of  tbe  use. 
the  owners  being  entitled  to  resume  possession  of 
the  land,    fleard  v.  Brooklyn,  vupra. 

96  L.  R.  A. 

8ee  also  34  L.  R.  A.  769. 


Whore  ejectment  was  brought  to  recover  a  lot  of 
land  over  wbich  an  ancient  road  formerly  ran,  the 
plaintiff  showing  a  title  in  his  le^or  under  letters 
patent,  but  the  plaintiff's  deed  to  dcfend.<uit  did 
not  show  any  intention  to  buy  or  sell  any  land  not 
expressly  included  within  the  courses  and  dis- 
tances expressly  defined  by  such  deed,  the  court 
held  that  upon  an  abandonment  of  the  biirbway 
tbe  !piaiotiff*s  claim  to  tbe  property  or  I.-uid  over 
which  tbe  old  road  passed  was  not  defeated  by 
such  conveyance,  the  plaintiff *s  title  in  tbe  ioter- 
venlng  ground  remaining  as  perfect  as  if  no  road 
bad  ever  been  there.  Jackson  v.  Hat  ba way,  15 
Johns.  447,  8  Am.  Dec.  263. 

Tbe  Pennsylvania  Act  of  18411,  Purdon^s  Digest* 
1602,  par.  44,  declares  that  whenever  any  highway, 
street,  course,  or  alley  sbatl  be  vacated,  or  have 
been  vacated  by  authority  of  law,  tbe  adjoining 
owner  shall  be  autborized  to  reclaim  the  same  to 
the  center  thereof.    Flick's  Estate.  6  Kulp,  3^. 

By  section  106 of  tbe  Nebraska  Compiled  Statutes, 
tbe  acknowledgment  and  recording  of  plats  is 
equivalent  to  a  deed  in  fee  simple  of  such  portion 
of  tbe  premises  platted  as  is  on  such  plat  set  apart 
for  streets  or  other  public  use,  or  as  is  thereon  ded- 
icated to  charitable,  religious,  or  educational  pur- 
poses. 

Under  the  provisions  of  the  statute  the  court 
held  tbat  the  foe-simple  title  to  tbe  streets  of  cities 
or  villages  which  passes  by  virtue  of  the  acknowl- 
edgment and  recording  passes  co  and  vests  in  the 
city  or  villages.  Omaba  &  K.  V.  R.  CX>.  v.  BogeiSi 
16  Neb.  117. 

In  Lindsay  v.  Omaha,  80  Neb.  512,  where  m  order 
to  correct  an  irregularity  and  inconvenience  in  the 
streets  in  one  portion  of  the  city  with  those  of  the 
adjacent  portion  then  previously  laid  out,  tbe  city 
by  ordinance  closed  a  certain  street  and  opened 
another  through  the  same  section  in  a  munner 
which  left  a  strip  of  land,  the  city  having  at-sc^ssed 
the  damages  to  adjoining  owner?,  was  about  to  sell 
tbe  said  strip  when  their  proceedings  were  sought 
to  be  restrained  by  injunction,  the  court  refill 
its  aid,  holding  tbat  tbe  title  to  the  vacated  ponioo 
was  in  the  city  and  not  in  tbe  owner  of  tbe  abut- 
ting property,  who  was  only  entitled  to  damages 
for  injuries  suffered  by  him  in  excess  ot  those  suf- 
fered by  the  community  at  large,  such  damages 
appearing  to  have  been  adequately  adjusted. 

IL  7^  question  of  damages  and  eompentatUnL 

If  a  grant  is  made  for  a  specific,  limited,  or  defi- 
nite purpose,  a  subject  of  the  grant  cannot  be  ueed 
for  another,  and  the  grantor  retains  such  an  inters 
est  therein  as  entitles  him  in  equity  to  insist  upon 
tbe  execution  of  the  trust  as  originally  declared 
and  accepted.    Warren  v.  Lyons  City,  SB  Iowa.  8aL 


1894. 
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been  dedicated  to  the  public,  and  abandoned 
as  fiuch  by  B.  R.  Buckelew,  the  owner  of  the 
land  (under  whom,  by  sundry  mesne  con- 
▼eyancea,  the  state  holds  title),  about  1854, 
mnd  by  reason  of  having  been  accepted  by  the 
public  and  used  as  a  nighway  long  before 
any  title  vested  in  appellant.  The  authority 
to  close  up  and  alter  public  highways  out- 
side of  municipalities  is  conferred  upon  the 
boiurd  of  supervisors  of  the  several  counties 
of  the  state,  and  can  only  be  exercised  through 
the  instrumentalities  and  in  the  mode  pre- 
scribed by  law.  The  easement  of  the  public 
in  and  to  a  public  highway  is  as  sacred  as 
uny  other  property  rieht,  and  cannot  be  di- 
vest^ by  the  action  ot  the  owner  of  the  ser- 
vient tenement  in  which  it  exists.  No  power 
is  given,  either  by  our  constitution  or  laws, 
to  the  board  of  prison  directors,  to  abolish 
public  highways.     The  Bay  of  San  Francisco 


and  the  highway  in  question  mav  each  afford 
opportunities  for  evil -disposed  persons  to 
come  within  proximity  to  the  prison  for  ne- 
farious purposes ;  and  the  prison  authorities 
had  as  much  authority  to  interdict  travel 
upon  the  one  as  the  other;  in  other  words, 
it  can  do  neither.  It  follows  that  the  judg- 
ment is  supported  by  the  findings.  We  think 
the  motion  for  a  new  trial  was  properly  over- 
ruled. 

The  only  question  of  practical  importance 
relates  to  the  sufficiency  of  the  evidence  to 
sustain  the  findings  of  dedication  of  the  road 
as  a  public  highway  by  B.  R.  Buckelew,  the 
owner  of  the  land  over  which  it  passed,  and 
its  acceptance  hj  the  public,  or  oy  the  con- 
stituted authorities  of  Marin  county.  Dedi- 
cation is  the  setting  apart  of  land  for  the 
public  use,  and  an  essential  requisite  to  its 
validity  is  that  It  must  be  of  such  a  character 


Tn  Pearsall  v.  Eaton  County  Suprs.,  4  L.  R.  A.  198, 
74  Mich.  558,  it  was  held  that  the  Interest  of  the  ad- 
jolDing  landowner  in  a  hlirbway  was  property 
within  the  meaniDgr  of  the  constitutional  provision 
that  property  cannot  be  taken  for  public  use  with- 
out compensation,  and  that  the  discontinuance  of 
the  hfflrbway  was  a  '^kingr*'  of  such  property. 

Therefore  such  compensation  is  required  by  the 
provisions  of  the  constitution.  Meyer  v.  Teutopo- 
lis.  131  III.  652. 

An  abutrinflr  owner^s  riprht  to  an  easement  in  a 
street  cannot  be  taken  away  even  by  the  legisla- 
ture  without  compensation,  and  a  sale  for  the  ben- 
efit of  the  town  cannot  be  made  of  all  of  it  except 
an  alley  even  if  it  owns  the  fee.  Moose  v.  Oanon, 
7  L.  R.  A.  648, 104  N.  C.  431. 

He  has  a  direct  interest  of  a  pecuniary  oharaoter, 
Bath  Bridffc  &  Turn  p.  Co.  v.  Magroun,  8  Me.  298. 

There  must  be  either  compensation  or  waiver  of 
it.  Gebhardt  v.  Reoves.  76  Til.  801;  Indianapolis  v. 
€roas,  7  Ind.  9;  Butterworth  v.  Bartlett,  50  Ind.  687; 
Indianapolis  v.  Kingsbury,  101  Ind.  200,51  Am.  Rep. 
749;  Ck>ok  v.  Quick,  ];27  Ind.  477;  Transylvania  Uni- 
versity V.  Lexinirton.  3  B.  Mon.  27,  88  Am.  Dec.  178; 
Le  Clercq  v.  (s^allipolis  Trustees,  7  Ohio,  pt.  1,  p.  217, 
28  Am.  Dec.  641:  Bannon  v.  Kohmeiser,  90  Ky.  48; 
Heard  v.  Brooklyn,  00  N.  Y.  242. 

In  the  above  case  of  Heard  v.  Brooklyn,  supra* 
the  court  drew  a  distinction  between  land  acquired 
by  a  corporation  by  leiral  proceedings,  or  by  pur- 
chase, the  owner  receivlncr  compensation  in  such 
cases,  while  in  the  present  case  the  company  had 
only  the  use  for  a  particular  purpose,  and  in  the 
former  caM  the  property  being  subsequently  de- 
votable  to  pubUo  uses,  while  in  the  latter  It  reverted 
to  the  owner. 

The  proprietor  or  occupier  of  land  for  twenty 
years,  which  was  originally  a  portion  of  the  high- 
way, is  entitled  to  compensation  in  rase  the  same 
be  reclaimed  by  the  public.  Knight  v.  Heaton,  22 
Vt.  481. 

So  the  discontinuance  or  abandonment  of  a  h'ph- 
way  by  the  public  authorities  cannot  have  the  ef- 
fect of  annulling  an  order  of  the  court  allowing 
compensation  to  a  landowner  through  -;^hoBe  land 
the  highway  has  been  laid  out.  Hampton  v.  CofBn, 
4  N.  H.  517. 

By  a  judgment 'establishing  and  locating  a  high- 
way before  any  act  is  done  towards  fitting  it  for  use, 
the  rights  of  the  parties  are  fixed  and  vested  and 
the  public  acquire  a  right  to  the  public  easement 
as  long  as  it  is  their  pleasure  to  use  it,  and  the  right 
of  the  owner  of  the  land  to  his  compensation  is 
oomplete.    Hallock  v.  Franklin  County,  2  Met.  658. 

7et  It  has  been  held  that  surrendering  the  right 
of  way  over  a  public  road  to  the  owners  of  the  soil 
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is  not  taking  private  property  for  public  use,  and 
the  proprietors  of  the  other  land  incidentally  in- 
jured by  the  discontinuance  of  the  road  are  not 
entitled  to  compensation.  Paul  v.  Carver.  24  Pa. 
211. 64  Am.  Dec.  648;  McGee*8  App.  114  Pa.  470. 

And  that  a  person  owning  lands  upon  a  part  of  a 
street  not  vacated  is  not  deprived  of  any  vested 
right  in  property  which  would  entitle  him  to  com- 
pensation by  reason  of  suoh  vacation.  State  v. 
Elizabeth,  64  N.  J.  L.  462. 

And  further,  that  the  control  of  highways  with 
the  power  to  vacate  them  is  placed  out  of  the  reach 
of  the  citizen,  and  suoh  control  is  to  be  exercised 
to  the  public  good,  and  inconveniences  and  damage 
resulting  therefrom  are  not  to  be  compensated. 
Brady  v.  Bhinkle,  40  Iowa,  676;  Barr  v.  Oskalooea, 
46  Iowa,  278;  Grove  v.  Allen  (Iowa)  Deo.  13.  1804| 
decided  under  seo.  969  of  the  Code. 

Such  vacation  not  taking  from  an  individual  r^ 
siding  thereon  his  property,  either  for  public  or 
pri  vate  use.  Barr  v.  Oskaloosa,  45  Iowa,  275:  Brady 
V.  Shinkle,  supra;  Ellsworth  v.  Chickasaw  County. 
40  Iowa,  671.  followed. 

The  court  will  not  amend  a  petition  to  assess 
damages,  at  the  hearing  before  a  sheriff's  Jury,  im- 
paneled to  assess  the  damages.  Perry  v.  8herboro« 
U  Cush.  888. 

In  Brooklyn  Park  Comis.  v.  Armstrong,  45  N.  Y. 
284,  6  Am.  Rep.  70,  it  was  held  that  the  owners  of 
land  around  a  public  park  bad  no  ritrht  or  Interest 
therein  entitling  them  to  compensation  against  the 
city,  the  owners  in  fee  of  such  park  discontinuing 
it  under  the  sanction  of  the  legislature.  To  the 
same  effect.  State  v.  Dexter,  10  R.  1. 841. 

A  corporation  has  power  under  legislative  au- 
thority to  dose  part  of  a  highway,  the  fee  of  which 
Is  vested  in  it,  and  this  without  compensating  the 
property  owners  who  do  not  face  such  road,  espec- 
ially where  they  have  other  acoess  to  their  prop- 
erty. Kings  County  F.  Ins.  Co.  v.  Stovens,  101  N. 
Y.411. 

The  object  of  section  17, 2  N.  Y.  Bev.  Laws,  276  (the 
New  York  act  to  regulate  highways),  was  to  estab- 
lish a  rule  of  compensation  where  an  old  road  was 
discontinued  and  a  new  one  substituted  over  the 
land  of  the  same  proprietor.  Jaokson  v.  Hatha- 
way. 16  Johns.  447, 8  Am.  Dec.  £68. 

Where  the  landowner  is  not  injured  by  the  ob- 
struction of  a  highway  in  any  greater  degree  than 
the  public,  he  has  no  private  remedy  against  the 
authorities.    Clark  v.  Say  brook,  21  Conn.  313. 

Nor  where  the  damage  sustained  is  the  same  kind 
although  in  a  greater  degree,  as  that  sustained  by 
the  general  public.  East  St.  Louis  v.  0*Flycn,  119 
111.  200, 69  Am.  Bep,  796. 

Bo  where  no  special  damage  is  suffered  and  thtf 
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as  to  ooDclude  the  owner.  There  are  two 
kinds  of  dedicAtion,  viz.  statutory  and  com- 
mon-law dedication.  Of  statutory  dedica- 
tion nothing:  will  be  said  beyond  stating  the 
general  rule,  which  is  that,  in  order  to  con- 
stitute a  Talid  statutory  dedication,  the  pro- 
visions of  the  statute,  whatever  they  naay  be, 
must  be  substantially  complied  with.  Com- 
mon-law dedications  are,  for  convenience  of 
description,  frequently  subdivided  by  law 
writers  into  two  classes,— express  dedications 
mid  implied  dedications.  The  substantial 
(lifTcrence  between  the  two  consists  in  the 
mode  of  proof.  In  the  former  case  the  in- 
tention to  appropriate  the  land  to  public  use 
is  manifested  by  some  outward  act  of  the 
owner  manifesting  his  purpose,  while  in  the 
latter  it  is  usually  by  auch  acts  or  conduct 
not  directly  manifesting  the  intention,  but 
from  which  the  law  will  imply  the  intent. 
In  Waugh  v.  Leech,  28  111.  488.  it  was  said : 
''The  authorities  show  that  dedications  have 
been  established  in  every  conceivable  way  by 
which  the  intention  of  the  party  could  be  man- 


ifested. "  And  it  may  be  said  generally :  "If 
the  donor's  acts  are  such  ns  indicate  an  ia- 
tention  to  appropriate  the  land  to  the  public 
use,  then,  upon  acceptance  by  the  public, 
the  dedication  becomes  complete."  Elliott, 
Roads  &  Streets,  p.  92.  The  question  of  in- 
tent is  paramount,  and,  without  such  intent 
expressly  appears,  or  can  be  fairly  inferred 
from  the  acts  of  the  donor,  there  is  no  valid 
dedication.  Turning  to  the  evidence  act  out 
in  the  record,  and  it  appears  that  in  1854  B. 
R.  Buckelcw  owned  the  land  described  in  tbe 
complaint,  and  had  a  sawmill  at  Point  San 
Quentin ;  that  he  needed  a  road  to  ^et  to  it, 
and  that  this  road  was  laid  out  and  graded 
from  the  town  of  San  Rafael  to  Point  San 
Quentin  in  1854  or  earlier,  and  was  tlie  only 
traveled  road  between  the  two  points,  and 
was  used  by  the  public  generally.  The 
widow  of  B.  R.  Buckelew  testified  as  fol- 
lows: ''My  husband  always  intended  it  for 
a  public  road.  He  said  so  before  the  year 
1855. "  And  again :  "  He  always  intended  a 
road  there,  and  he  was  obliged  to  have  one 


Interest  to  of  the  same  nature  as  that  of  the  other 
citizens  in  the  same  vtclDlty  and  necessarily  a  pub- 
lic one.  Stout  v.  Noblesville  &  E.  Gravel  Road  Co. 
88  Ind.  486;  Ellsworth  v.  Chickasaw  County,  mpra. 

Such  a  party  has  no  individual  rierhtto  a  writ  of 
oertiorarl  to  review  the  order.  Davis  v.  Hamp- 
shire County  Comrs.  11 L.  R.  A.  7B0. 1118  Mass.  218. 

It.  in  the  exercise  of  the  legislative  rigrht  a  street 
be  dlHContioued,  and  the  value  of  lands  abutting 
on  other  parts  of  the  streets  and  on  neighboring 
streets  to  lessened,  it  to  not  such  an  injury  to  the 
owner  as  entitles  him  to  damages.  Smith  v.  Bos- 
ton, 7  Cush.  254;  Coster  v.  Albany,  48  N.  T.  899. 

In  Shaubut  v.  St.  Paul  ft  S.  C.  R.  Co.  21  Minn.  602, 
the  court  held  that  the  obstructions  being  of  a 
public  character  and  creating  a  pablio  nuisance 
only,  they  were  to  be  removed  or  enjoined  through 
the  proceedings  of  the  public  or  its  proper  repre- 
sentatives, and  as  tbe  obstruction  occasioned  no 
peculiar  injury  the  plaintiff  had  no  right  to  pri- 
vate damages  on  that  account.  To  the  same  effect. 
Carpenter  v.  Mann,  17  Wto.  iS5;  Eoos  v.  Hamilton, 
27  Wto.  266;  Stout  v.  Nobles vUie  &  E.  Gravel  Road 
Co.  88  Ind.  466;  Cummins  v.  Seymour,  79  Ind.  491, 
41  Am.  Rep.  618. 

Though  ono  puUio  way  to  property  is  closed,  if 
there  to  another  left  the  property  owner  sustidns 
no  actionable  damage.  Fearing  v.  Irwin,  65 N.  Y. 
486;  Coster  v.  Albany,  supra;  Polack  v.  Ran  Fran- 
cisco Orphan  Asylum  Trustees.  48  Cal.  490;  Chicago 
V.  Union  Bldg.  Asso.  102  III.  879, 40  Am.  Rep.  608; 
East  St.  Louto  v.  O'Flynn,  119  lU.  206,  69  Am.  Rep. 
795;  Heller  v.  Atchison.  T.  &  8.  F.  R.  Co.  28  Kan. 
6ii5;  Smith  v.  Roston,  swpra:  Castle  v.  Rerkshire 
County,  11  Gray.  26;  Wilson  v.  New  York  Cent  & 
H.  R.  R.  Co.  2  N.  Y.  Supp.  65:  Kings  County  F.  Ins. 
Co.  V.  Stevens,  101 N.  Y.  417;  Hier  v.  New  York,  W. 
S.  &  B.  R.  Co.  109  N.  Y.  660;  Gerhard  v.  Seekonk 
River  Bridge  Comis.  15  R.  I.  884;  Eames  v.  New 
England  Worsted  Co.  11  Met.  570;  Proprietors  of 
Locks  &Canato  v.  Nashua  &  L.  R.  Corp.  10  Cush. 
385:  Boston  &  W.  R.  Corp.  v.  Old  Colony  R.  Corp. 
12  Cusb.  605;  Ingram  v.  Dubuque  &  L.  M.  R.  Co.  88 
Iowa,  669;  Barrv.  08kaIoosa.46  Iowa,  275;  Concordes 
Petition,  50  N.  H.  530;  Lutterloh  v.  Cedar  Keys,  15 
Fla.  805:  Fuller  v.  Cbicopee  Mfg.  Co.  16  Gray.  46; 
Massachusetts  Cent.  R.  Co.  v.  Boston,  C  &  F.  B. 
Co.  121  Mass.  124. 

Thus  where  the  only  difference  caused  by  the 
dtocontinuanoe  was  that  Instead  of  going  north  in- 
to the  city  by  an  unbroken  street  line  plaintiff  had 
to  turn  at  a  certain  street  and  select  either  of  two 
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northern  roads  in  the  same  direction  but  a  little 
dtotanoe  off,  it  was  held  this  wim  not  such  a  tansv 
ble  grievance  as  would  entitle  him  to  damages. 
Kimball  v.  Homan,74  Mich.  699,  following  Baamaa 
V.  Campau,  68  Mich.  445. 

So  in  Castle  v.  Berkshire  County,  ll'Gray.  28.  the 
petitioner  having  no  land  abutting  upon  the  high- 
way, and  hto  lands  being  aocessible  t^  other  ways, 
the  court  held  he  was  not  entitled  to  recover  such 
damages  being  contingent,  remote,  and  Indeflnitsw 

And  where  the  plaintUTs  adjoining  lands  were 
damaged  in  value,  the  court  held  thfie  was  no 
ground  for  action  the  lands  being-  still  accessible 
by  means  of  other  public  atreeta.  Smith  v.  Boston, 
7  Cush.  264. 

And  an  instruction  to  the  jury  as  follows:  ''The 
petitioners  are  not  entitled  in  law  to  prove  and  re- 
cover damages  if  no  part  of  the  petitlonerls  land 
touched  or  abutted  upon  any  part  of  the  highway 
discontinued,  and  if  their  lands  were  accessible  by 
that  part  of  the  highway  not  dtocontfnued.  or  by 
any  public  road,**  was  held  correct.  Gastle  v. 
Berkshire  County,  supra. 

To  lay  a  foundation  under  the  Massachusetts 
statutes  for  a  claim  of  damages  for  dtecontlnuing  a 
highway,  it  to  not  enough  to  show  that  a  shop  ass 
suffered  by  the  diversion  of  travel,  or  that  the 
owner  finds  travel  less  convenient  at  a  distance 
from  hto  place,  if  theaocess  to  tbe  system  of  public 
streets  remains  substantially  unimpaired.  Stan- 
wood  V.  Maiden,  16  L.  R.  A.  601, 157  Mass.  17. 

So  an  injury  to  real  estate  by  cutting  off  direct 
approach  thereto  in  one  direction  by  disoontinu- 
ing  a  highway  across  a  railroad  at  a  point  notlo 
front  of  the  plaintiff's  property,  even  though  ser* 
ious  and  permanent,  to  an  injury  which  tbe  owner 
suffers  in  common  with  the  rest  of  the  community, 
although  in  a  greater  degree,  and  he  has  no  individ- 
ual remedy  either  by  way  of  damages  or  to  review 
tlie  order  of  discontinuance.  Davto  v.  Hampshire 
County  Comrs.  11  L.  R.  A.  76C,  133  Mass.  218. 

Private  rights  may,  however,  be  injuriously 
affected  by  the  vacation  of  a  street,  and  where  that 
to  the  case  common  justice  dictates  that  compen- 
sation should  be  made  to  the  parties  injured. 
Meyer  v.  Teutopolto,  131  111.  562. 

And  in  such  cases  substantial  damages  win  be 
given  for  the  condemnation  of  a  puUlc  street. 
Hall  V.  Baltimore,  66  Md.  187,  following  Moale  v. 
Baltimore,  6Md.  814, 61  Am.  Dec  276. 

Yet  in  order  to  recover  damages  for  the  obsfruo- 
tion  of  a  highway,  a  party  must  prove  some  ape* 
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to  get  to  the  siiwinill.  ...  He  wanted 
It  as  a  public  road,  so  that  every  one  could 
travel  on  it."  William  Patton  testified,  in 
substance,  that  in  1858  the  road  was  a  irood 
"wafon  road,  over  which  the  staires  from 
Point  San  Quentin  ran  to  San  Rafael ;  that  it 
"was  graded  so  that  two  teams  could  pass,  and 
'was  called  the  ''County  Road."  A  number 
of  other  witnesses  had  known  the  road  since 
1870  as  a  public  higliway  in  charge  of  the 
county  officers,  who  kept  it  in  repair,  built 
bricl|3:e8,  culverts,  etc.  Convicts  from  the 
prison  worked  on  it  under  the  road  overseer, 
working  out  the  poll  tax  of  the  officers  and 
attaches  of  the  prison.  There  was  also  evi- 
dence tending  to  show  that  prior  to  Au trust 
6,1855,  B.  R.  Buckelew  filed  with  the  board 
of  supervisors  a  petition  asking  that  the  road 
be  declared  a  public  highway.  This  petition 
w^as  lost  or  mislaid.  On  the  6th  day  of 
August,  1855,  an  order  appears  in  the  record 
of  the  board  of  supervisors  reciting  the  peti- 
tion of  Buckelew  for  this  road  from  Point 
Ban  Quentin  to  San  Rafael  as  being  presented. 


On  February  4,  1856,  the  board  of  supervisors 
of  Marin  county  entered  an  order  in  their  re- 
cords, which  recites  that,  in  pursuance  of  the 
petition  of  a  large  number  of  the  citizens  of 
Marin  county,  praying  for  a  public  road  be- 
tween the  town  of  San  Rafael  and  the  state 
prison  in  said  county,  etc.,  it  appearing  that 
a  public  road  is  necessary  and  important  for 
the  convenience  of  the  citizens  of  said  county, 
••  it  is  hereby  ordered  by  said  board  of  super- 
visors that  the  road  now  leading  from  San 
Rafael  to  said  state  prison  be  and  the  same  is 
hereby  declared  to  be  one  of  the  public  roads 
and  highways  of  said  county."  The  order 
required  the  county  surveyor  to  survey  the 
road,  and  appointed  viewers ;  also  that  a  copy 
of  the  order  be  served  upon  said  Buckelew 
forthwith,  **to  ascertain  whether  he  has  any 
objections  to  the  above  road. "  The  road  was 
surveyed  by  the  county  surveyor,  who  shortly 
afterwnrds'saw  Buckelew,  and  told  him  what 
he  had  done,  whereupon  the  latter  said  it  was 
all  right.  The  field  notes  of  this  survey  were 
recorded  in  the  office  of  the  county  surveyor, 


cial  and  peculiar  damage  thereby,  different  In 
Idncl  and  not  merely  inidegree,f rom  tbatwhloh  isoo- 
castoned  to  other  persons  by  the  alJe^ed  nulsaooe. 
Tirillard  v.  Cambridge,  8  Allen,  674:  Qulncy  Canal 
Proprs.  V.  Newcomb,  7  Met.  276,  89  Am.  Dec.  770; 
Brainard  v.  Connecticut  River  Co:  7  Cusb.  511; 
BtetsoD  V.  Faxon,  19  Pick.  147, 81  Am.  Dec.  128; 
Blood  V.  Nashua  &  L.  B.  Co.  2  Gray,  140, 81  Am. 
Deo.  444;  Brlgbtman  v.  Fairhaven,  7  Gray,  271; 
Harvard  Colleare  v.  Steams,  16  Gray,l;  Hartshorn  v. 
South  Reading,  3  Allen,  601;  Carpenter  v.  Mann.  17 
"Wis.  16&:  Enos  V.  Hamilton,  87,  Wis. S56:  Brady  v. 
Bhinkle,  40  lowa.576;  Lindsay  v.  Omaha,  80  Neb.  612. 

Tbe  obstruction  in  such  case  partaking  of  the 
nature  of  a  private  nuiFanue  for  which  damages 
may  be  claimed.    Wilder  v.  De  Cou,  26  Minn.  11. 

The  landowner  is  then  entitled  to  the  compensa- 
tion which  the  constitution  gives,  such  damage  or 
destruction  being  regarded  as  a  taking.  Pearsall 
V.  Baton  County  Supra.  4  L.  K.  A.  198, 74  Mich.  668. 

'Where  a  highway  was  discontinued  before  it  was 
opened  or  worked,  or  any  contract  was  made  for 
tbe  opening  thereof,  it  was  held  that  a  party  dam- 
a«ecl  by  such  discontinuance  was  entitled  to  dam> 
Bgem.    Hallock  v.  Franklin  County.  2  Met.  666. 

"Fet  it  has  been  held  that  a  public  road  belongs 
to  nobody  but  the  state,  and  when  the  government 
sees  ilt  to  vacate  it  the  consequential  damages,  if 
any.  must  be  borne  by  those  who  suffer  it,  in  the 
same  way  that  they  would  bear  the  result  of  a  re- 
fusal to  make  such  road.  Paul  v.  Carver.  24  Pa. 
211.  64  Am.  Dec.  649:  McGee^s  App.  114  Pa.  470. 

Where  plaintiffs  claim  the  demolition  and  re- 
moval of  buildings  alleged  to  be  upon  lauds 
reserved  by  law  for  a  public  road,  the  court  held 
that  the  buildings  tielng  unon  public  places  and 
not  coming  within  tbe  provisions  of  article  868  of 
X«oulslana  C.  C.  damages  could  not  be  allowed  to 
the  owner.    Thlbodeaux  v.  Muggioli,  4  La.  Ann.  78. 

The  ascertainment  and  allowance  of  damages 
upon  the  vacating  of  a  road  over  lands  established 
by  dedication,  and  the  allowances  for  damages,  if 
not  agreed  upon  and  released,  is  Jurisdictional 
only  where  the  order  involves  the  actual  Caking  of 
the  land.    Fesser  v.  Acbonbach,  89  111.  App.  878. 

Where  upon  a  petition  filed  allesring  that  the 
closing  of  a  lateral  road  by  (he  derendantn  was  an 
hitorference  of  the  plalntlff^s  right,  and  th  it  the 
road  had  been  ordered  closed  by  the  county  court 
under  chapter  110  of  tbe  Kentucky  General  Statutes 
in  whioh  proceedings  plaintiff  was  a  party,  he  ap- 
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peared  and  resisted  the  motion,  it  was  held  that  he 
could  not  in  a  subsequent  proceeding  recover 
damages  for  the  vacation  of  the  way,  where  he 
had  no  right  in  the  easement.  Bradbury  v.  Wal- 
ton, 14  Ky.  L.  Rep.  888. 

The  Bevlsed  Statutes  of  Massachusetts,  chapter 
84,  section  11.  provide  that  if  **any  damage  shall 
be  sustained  by  any  persons  in  their  property,  by 
the  laying  out,  altering,  or  discontinuing  of  any 
highway,  '*  the  amount  of  such  damage  shall  be 
estimated  and  paid  from  the  county  treasury. 

And  in  Hallock  v.  Franklin  County,  2  Met.  668,  it 
was  held  that  the  statute  contemplated  damage  by 
the  discontinuance  of  a  highway,  but  that  it  was 
only  actual  damage  that  was  recoverable,  and  that 
might  be  counterbalanced  by  any  beneiBt  which 
might  be  derived,  and  further  the  right  to  reoeive 
damage  did  not  depend,  as  the  exception  supposes, 
upon  the  fact  of  the  road  having  been  open  or 
worked  or  laid  under  contract,  but  on  the  fact 
that  damage  had  been  sustained. 

Where  the  defendant*s  land  was  appropriated  by 
the  court  of  sessions  as  a  highway,  damages  being 
awarded  and  received  by  him,  and  the  road  was 
subsequently  discontinued.  It  was  held  that  the 
proceedings  as  to  the  location  of  the  road  were  not 
vacated  and  that  the  discontinuance  was  only  pros- 
pective in  its  operation,  and  that  an  action  would 
not  lie  for  the  recovery  of  the  money  paid  for 
damages.    Westbrook  v.  North,  2  Me.  179. 

In  Barrington^s  Petition,  19  N.  H.  880,  costs  were 
allowed  against  the  town  in  favor  of  petitioners 
proving  that  they  tried  as  parties  to  resist. 

In  Grafton's  Petition,  22  N.  H.  216,  it  was  held 
that  the  original  petitioners  for  the  discontinuance 
of  a  highway  were  chargeable  only  with  the  costs 
arising  from  their  interference,  and  that  all  costs 
incurred  by  appearances  to  oppose  or  otherwise 
must  be  borne  by  the  town. 

m.  Dama4je8  as  j>er9ondl  vropcrty. 

Where  a  highway  is  closed  and  damages  awarded 
to  the  property  owners  affected  by  the  act,  such 
damages  are  personal  belonging  to  the  person 
owning  the  land  at  the  time,  and  will  not  pass  to  a 
purchaser  except  specially  granted  or  mentioned 
in  the  deed.   King  v.  New  Tork,  103  N.  Y.  17L 

They  neither  run  with  the  land,  nor  pass  by  a 
conveyance  thereof.  McFadden  v.  Johnson,  79 
Pa.  885, 18  Am.  Rep.  681,  following  Schuylkill  &  S. 
Nav.  Co.  V.  Decker,  2  Watts.  848.  E.  W. 
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but,  80  far  as  appeared,  no  plat  was  ever  re- 
corded. That  the  general  public  used  the 
road  as  a  public  highway  is  established  by 
the  evidence  beyond  reasonable  doubt.  It  is 
said  that  all  of  this  testimony  fails  to  estab- 
lish a  statutory  dedication  of  the  highway. 
This  may  be  conceded,  but  **in  many  in- 
stances a  dedication  invalid  as  a  statutory  one 
wlil  be  a  good  common-law  dedication." 
Elliott,  Roads  &  Streets,  pp.  85,  86.  When 
Buckelew  petitioned  the  board  of  supervisors 
to  declare  the  road  a  highway,  it  was  evi- 
dence of  an  intent  on  his  part  to  dedicate  it 
to  the  public  use ;  and  when  the  board  of 
supervisors  so  declared  it,  although  the  pro- 
ceeding was  not  accompanied  b^  all  the  forms 
required  by  tlie  statute  to  constitute  it  a  high- 
way in  a  sUitutory  sense,  still  it  was  evidence 
of  an  acceptance  by  the  board  for  the  public 
us  such  highway ;  which  evidence,  coupled 
with  its  use  for  a  highway,  and  its  improve- 
ment as  such  by  public  authority,  is  ample 
to  support  an  acceptance.  Elliott,  Roads  & 
Streets,  pp.  115-118.  Section  2619  of  the 
Political  Code,  asitexistcil  prior  to  February 
28,  1888,  provided  that  **  all  roads  used  as  such 
for  a  period  of  more  than  five  years  are  high- 
ways." In  Bolger  v.  Foss,  65  Cal.  250,  this 
court  said,  alluding  to  the  section  quoted 
sujyra:  "  This  is  more  than  a  declaratory  law 
to  the  effect  that  the  fact  of  use  of  a  road  as 
ft  public  road  for  more  than  five  years  shall 
be  evidence,  prima  facie  or  conclusive,  of 
dedication  by  the  owners  of  the  lands  through 
which  it  runs.  It  is  in  the  nature  of  a  stat- 
ute of  limitations,  which  gives  to  the  public 
the  right  to  use  the  road  as  a  highway,  in 
case  it  has  been  so  used. "  Since  1^3,  section 
2618  of  the  Political  Code  reads  as  follows: 
"  In  all  the  counties  of  this  state  public  high- 
ways are  roads,  streets,  alleys,  lanes,  courts, 
places,  trails  and  bridges,  laid  out  or  erected 
as  such  by  the  public,  or  if  laid  out  or  erected 
by  others,  dedicated  or  abandoned  to  the  pub- 
lic, or  made  such  in  actions  for  the  partition 
of  real  property."  In  any  view  we  take  of 
the  case,  the  evidence  in  support  of  the  find- 
ings establishes  the  fact  that  the  road  in  ques- 
tion, as  early  as  1856,  was  dedicated  as  a  pub- 
lic highway  and  accepted  by  the  public  as 
such,  and  by  their  agents,  the  supervisors  of 
the  county  of  Marin,  and  ever  since  has  re- 
mained, and  now  is,  a  public  higliway. 

The  objection  that  it  is  not  shown  to  have 
any  specific  width  is  without  force  in  this  ac- 
tion, which  involves  no  question  as  to  its 
width,  or  of  encroachment  upon  it  as  a  high- 
way, but  the  simple  question  whether  it  is 
in  fact  a  highway.  It  may  be  said,  how- 
ever, that  where  the  right  of  the  public  is 
acquired  by  user,  the  boundaries  of  the  road 
are  generally  ascertained  by  reference  to  the 
user.  Where  there  is  a  statute  fixing  the 
width  of  all  highways,  it  has  been  said  that 
the  dedication  to  the  purpose  of  a  highway 
will  be  presumed  to  be  the  width  fixed  by 
the  statute ;  and,  where  discretion  is  given 
to  certain  officers  to  determine  the  width  of  a 
higliway,  such  discretion  will  not  be  inter- 
fered with,  except  in  cases  of  fraud  or  op- 
pression. Humboldt  County  ▼.  Dinsmore,  75 
Cal.  604. 

So,  too,  the  theory  is  advanced  that  when 
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in  1869  the  state  became  the  owner  of  the  land 
over  which  the  road  is  located,  the  easement, 
if  any,  which  previously  existed  therein be> 
ing  in  the  state,  was  merged  in  the  estate 
which  the  state  acquired  to  the  land.  As  ap- 
plied to  the  law  of  real  property,  it  may  be 
stated  as  a  general  rule  that  where  a  greater 
estate  and  a  lesser  coincide  and  meet  in  one 
and  the  same  person  in  the  same  right,  with- 
out  any  intermediary  estate,  the  lesser  is  im- 
mediately annihilated,  or,  in  the  law  phrase, 
is  said  to  be  merged— that  is,  sunk  or  drowned 
— in  the  greater.  In  equity  the  rule  is  dif- 
ferent. Rumpp  ▼.  Oerkens,  59  Cal.  496.  If 
a  trustee  holds  a  lelisehold  estate  in  a  piece 
of  land  in  trust  for  A.,  or  in  trust  tor  a 
specific  purpose,  and  should  receive  a  con- 
veyance of  the  reversion  in  the  same  land  in 
his  own  right  or  in  trust  for  6.,  it  could  not 
be  said  the  leasehold  estate  was  merged,  be- 
cause they  would  not  vest  in  the  same  right. 
In  the  present  case,  if  it  can  be  said  the  state 
holds  the  easement  to  all  the  highways  within , 
its  boundaries,  which,  under  our  statutes, ' 
cannot,  we  think,  be  upheld,  still,  if  it  does 
so  hold,  it  is  as  the  representative  of  the 
people,  and  in  trust  for  the  objects  of  their 
creation,  viz.,  to  enable  the  people  to  pass  and 
repass  over  such  roads  at  will ;  and  such  ease- 
ments are  not  held  in  the  same  right  as  the 
title  of  the  state  to  lands  which  it  has  pur- 
chased. To  attempt  to  apply  the  doctrine  of 
merger  to  such  a  case  is  to  wrest  it  from  the 
objects  of  its  creation  and  existence.  In 
strictness,  all  public  highways  belong  to  the 
state,  which  holds  them  for  public  use  sub- 
ject to  legislative  control.  In  this  common- 
wealth tlicir  custody  and  control  outside  of 
municipalities  is  confided  to  -the  supervisors 
of  the  several  counties  in  which  they  are 
located.  The  legislature  may,  by  general 
statute,  legislate  in  reference  to  them.  It  has 
provided,  by  section  2621  of  the  Political 
Code,  that  "a  road  laid  out  and  worked,  and 
used  as  provided  in  this  chapter,  shall  not 
be  vacated  or  cease  to  be  a  highway  until  so 
ordered  by  the  board  of  supervisors  of  the 
county  in  which  said  road  may  be  located." 
This  statute  is  binding  upon  tlie  state  as  well 
as  individuals.  The  general  rule  is  that 
"  whoever  takes  an  estate  upon  which  a  ser- 
vitude has  been  imposed  holds  it  subject  to 
the  same  servitude,  and  in  the  same  manner, 
as  i  t  was  hel  d  by  h  i  s  grantor. "  Washb.  Easem. 
p.  7.  In  Flagp  v.  Flagg,  16  Gray,  175,  it  was 
said  that  a  private  way,  established  under  a 
Massachusetts  statute  for  the  use  of  one  or 
more  individuals  of  a  town  or  proprietors 
therein,  is  not  discontinued  by  the  unitv  in 
one  person  of  title  to  and  possession  of  all  the 
land  through  which  the  road  is  located.  The 
reasons  for  a  like  doctrine  in  case  of  a  pub 
lie  highway  in  which  the  general  public  has 
an  interest  are  even  stronger. 

The  objections  to  evidence  are  either  un- 
tenable or  relate  to  testimony  which,  upon 
the  finding  that  the  road  in  question  was  and 
is  a  public  highway,  are  wholly  unim- 
portant. 

The  question  of  costs  need  not  be  con- 
sidered, for  the  reasons :  (1)  The  record  fails 
to  show  any  objection  to  costs,  if  any  were 
allowed  by  the  court,  either  before  or  aftei 
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Judgment ;  and  there  li  no  bill  of  exceptions  I 
showing  any  ruline  upon  the  question  of 
costs.  (2)  While  the  court  below  found  as 
a  conclusion  of  law  that  the  defendants  were 
entitled  to  eosts,  the  judgment  does  not  in- 
clude costs,  and  it  may  well  be  that  defend- 
ants waived  the  recovery  thereof.  The  judjj- 
meiit  and  order  appealed  from  should  be 
affirmed. 


We  concur:    Vaneliel^  C;  Beleher,  0. 

Per  Coriam: 

For  the  reasons  given  in  the  foregoing  opin- 
ion, the  judgment  and  order  appealed  from  ar$ 
affii'med. 


UNITED  STATES  CIRCUIT  COURT  OP  APPEALS,  SIXTH  CIRCUIT. 


DETROIT  CITIZENS'    STREET  R.   CO. 

etal,,  Apple,, 
«. 

City  of  DETROIT. 


City  of  DETROIT,  Appi., 
t, 

DETROIT  CITY  RAILWAY  et  al. 

(94  FM.  Bep.  828.) 

1.  A  limitatloii  on  the  term  of  the  cor- 
ponbte  existence  of  a  street  railway  oom- 
pany  does  not  preclude  Its  capacity  to  take  a 
grrantto  Itself  and  assigns  of  the  prlviletre  of 
operating  its  road  for  a  longer  period  than  that 
of  its  corporate  life. 

2.  The  power  of  a  etty  to  i^rant  an 
eaeentent  for  a  street  ntilway  to  a  com- 
pany and  its  assigns  for  a  term  longer  than  that 
of  the  company's  corporate  existence  is  not  re- 
stricted by  Implication  on  account  of  a  consti- 
tutional limitation  of  the  life  of  corporations 
except  those  for  municipal  purposes,  or  for  the 
construction  of  railroads,  plank  roads,  and 
canals»  or  on  account  of  evils  to  be  apprehended 
from  long  grants  of  this  kind. 

3.  The  office  of  a  proviso  is  not  always 
one  of  limitation  but  its  eifect  is  to  be  ascer- 
tained from  a  general  view  of  the  statute. 

4.  Express  power  to  g^rant  Irrevocable 
consent  to  the  use  of  streets  for  street 
rail^rays  is  given  to  a  city  by  statutes  provid- 
ing that  companies  may  construct  such  railways 
"with  the  consent  of  the  corporate  authorities," 
especially  when  other  statutes  provide  for  the 
giving  of  mortgages  on  such  raUways  which 
shall  be  deemed  mortgages  upon  realty. 

6.  Consent  by  a  city  to  the  use  of 
streets  for  street  railways  constitutes  a  typical 
easement  and  the  right  granted  thereby  is  an 
interest  in  realty  being  an  incorporeal  heredita- 
ment. 

6.  A  necessary  implication  means,  not 
natural  necessity,  but  so  strong  a  probability  of 
the  intention  that  one  contrary  to  that  which 
is  imputed  to  the  party  using  the  language  can- 
not be  supposed. 

(October  S,1WL) 


NOTB.— As  to  the  revocability  of  consent  to  the 
use  or  streets  for  street  railway  purpose,  see  in 
connection  with  the  present  case  that  of  Belle- 
ville v.Citiaens'  Horse  B.  Co.,  post. 681,  and  cases  re- 
ferred to  In  a  reference  note  thereto.  As  to  the 
power  of  a  corporation  to  take  a  grant  of  a  privi- 
lege to  operate  a  street  railway  for  a  period  ex- 
tending beyond  its  corporate  life,  see  also  People 
V.  0*Brlen  (N.  7.)  2  L  B.  A.  866b 
^  L.  R.  A. 


CROSS- APPEALS  from  a  decree  of  the  Cir- 
cuit Court  of  the  United  States  for  the 
Eastern  District  of  Michigan,  rendered  in  a 
suit  brought  to  compel  defendants  to  remove 
their  tracks  from  certain  of  the  streets  of  the 
complainant  city,  and  to  restrain  the  operation 
of  a  street  railway  therein:  the  defendant's 
appealin<;  from  so  much  of  the  decree  as  en- 
joined from  further  use  of  the  track  in  certain 
streets,  and  complainant  appealing  from  so 
much  of  the  decree  as  permitted  its  continued 
use  in  certain  other  streets.  Reversed  on  de- 
fendants appeal. 

The  facts  are  stated  in  the  opinion. 

Before  Jackson,  Circuit  Juniiee,  Lurton, 
Circuit  Judge,  and  Sage,  District  Judge. 

Mr,  Otto  Kirchner*  for  the  Detroit  Citi- 
zens' Street  Railway  Company: 

I.  Unless  restrained  by  its  constating  act, 
it  is  competent  for  any  corporation  formed 
under  a  general  law  in  this  state,  to  acquire  an 
estate  the  duration  of  which  outruns  its  corpo- 
rate life. 

At  the  old  common  law,  the  lands  and  tene- 
ments of  the  corporation  reverted,  on  its  dis- 
solution, to  the  person  or  his  heirs  who  granted 
them  to  the  corporation. 

2  Bl.  Com.  by  Chitty,  p.  257. 

But  if  the  corporation  had  aliened  the  prop- 
erty to  another  before  its  dissolution,  the  prop* 
erty  did  not  revert  to  the  donor. 

1  RoUe,  Abr.  title  Corp,  J,;  AsIteviUe  Division 
No.  16  Sons  of  Temperance  ▼.  Aston,  92  N.  0. 
682. 

The  common -law  rule  is  based  upon  the  idea 
that  properly  acquired  by  a  corporation  was 
vested  in  the  corporate  entity,  as  something 
entirely  apart  from  the  members  interested  in 
or  composing  the  corporation. 

This  conception  of  the  nature  of  a  corpora- 
tion and  the  ownership  of  corporate  property 
has  long  since  been  exploded. 

Morawetz,  Priv.  Corp.  §  1;  Chicago  d  O, 
T.  M,  Co.  V.  MiUer,  91  Mich.  182;  Baltimore 
d  P.  R,  Co,  V.  Fifth  Baptist  Church,  108  U. 
8.  880.  27  L.  ed.  744;  Pembina  Consol,  Silver 
Min,  d  Mill.  Co,  v.  Pennsylmnia,  125  U.  S. 
189.  81  L.  ed.  654,  2  Inters.  Com.  Rep.  24; 
Bacon  v.  Robertson,  59  U.  S.  18  How.  480.  15 
L.  ed.  499;  Wallioorth  v.  Holt,  4  Myl.  &  C. 
685;  Foss  v.  Harbottle,  2  Hare.  491;  Bank  of 
United  States  ▼.  Deveaux,  9  U.  8.  6  Cranch, 
61,  8  L.  ed.  88. 

A  corporation  chartered  to  exist  for  a  lim- 
ited period  of  time  may  nevertheless  acquire 
title  in  fee  to  lands  required  for  legitimate 
purposes. 

Morawetz,  Priv.  Corp.  §  830;  Union  Pac. 


Sw  alsK)  26  L.  R.  A.  681,  707;  27  L.  R.  A.  -211  ;  .3(»  L.  R.  A.  45. 
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B.  Co.  V.  Chicago,  B.  i.  ds  P,  B,  Co,  10  U.  8. 
App.  98,  61  Fed.  Rep.  809:  Nicoll  v.  New 
York  di  E,  B.  Co,  12  N.  Y.  121;  People  v. 
O'Brien,  2  L.  R.  A.  256,  111  N.  Y.  1;  Ashetille 
Dim^ion  No,  16  Sons  of  Temperance  v,  Aston, 
92  K.  C.  579;  State  v.  Laclede  Gaslight  Co.  102 
Mo.  472. 

In  view  of  the  statutory  policy  of  the  state, 
expressed  in  statutory  and  constitutional  en- 
actments, with  respect  to  corporate  property 
from  the  beginning  of  its  history  to  the  pres- 
ent time,  the  citation  of  the  foregoing  cases 
may  seem  a  work  of  supererogation. 

We  have  made  these  citations  for  the  pur- 
pose of  showing  that  the  statutes  are  not  in 
contravention  of  the  common  law,  and  should 
receive  the  most  liberal  construction  in  fur- 
therance of  their  evident  purpose,  intent,  and 
spirit. 

The  language  of  the  constitution,  "corpora- 
tions for  the  construction  of  railroads,"  em- 
braces street  railwav  corporations. 

Clint^  V.  ClinUm  d  L,  Borse  B.  Co,  87 
Iowa,  61 ;  Qyger  v.  Philadelphia  City  Pass,  B, 
Co.  9  L.  R.  A.  869,  186  Pa.  96;  MiUvale  v. 
Evergreen  B,  Co.  7  L.  R.  A.  869,  181  Pa.  1; 
Hestonville,  M.  d  F,  Past*,  B  Co,  v.  Phila- 
delphia, 89  Pa.  210:  People  v.  Brooklyn,  F,  d 

C,  L  B.  Co.  89  N.  Y.  76;  Re  Kerr,  42  Barb. 
119;  Cliicago  v.  Evans,  24  HI.  52;  Johnson  v. 
Louisville  City  B,  Co,  10  Bush,  281. 

II.  There  is  nothing  in  the  nature  of  the 
right  to  use  the  streets  of  a  city  for  construc^ 
ing  and  operating  a  street  railway  that  distin- 
guishes it  from  other  property  acquired  by  a 
corporation  in  the  exercise  of  its  franchises. 

(A)  The  right  to*a  franchise. 

Nothing  is  in  any  sense  a  franchise  that  does 
not  emanate  from  the  state  either  directly  or 
indirectly. 

Bank  of  Augusta  v.  EarU,  88  U.  8.  18  Pet. 
619,  10  L.  ed.  274. 

Under  the  laws  and  constitution  of  Michigan 
as  interpreted  by  the  supreme  court  of  the 
state; 

(a)  Local  self-government  through  the  agency 
of  municipalities  has  been  perpetuated  and  es- 
tablished by  the  stiite  constitution. 

(b)  It  is  not  competent  for  the  legislature  of 
the  state  to  vest  municipal  functions  in  state 
agencies,  or  in  any  way  provide  for  their  exer- 
cise except  through  municipalities. 

(c)  The  control  of  the  streets  belongs  exclu- 
sively to  the  municii)alities.  The  state  may, 
by  legislative  action,  prescribe  how  such  con- 
trol may  be  exercised.  Its  authority  does  not 
extend  further  than  that. 

People  V.  Huflbut.  24  Mich.  44,  9  Am.  Rep. 
103:  People  v.  Springwdls  Twp.  Board,  35 
Mich.  168;  PeopU  v.  Detroit,  28  Mich.  228; 
PeopU  V.  Detroit,  29  Mich.  108;  Sault  Sie 
Marie  Highway  Comrs.  v.  Van  Dusen,  40 
Mich.  430:  Wilcox  v.  Paddock,  65  Mich.  23; 
AUor  V.  Wayne  County  Auditors,  43  Mich.  76; 
Bparrou)  v.  State  Land  Office  Comm,  56  Mich. 
667;  Bobertson  v.  Baxter,  57  Mich.  127;  Atty- 
Gen,  V.  Detroit  Board  of  Councilmen ,  58  Mich. 
216;  Detroit  Board  of  Metropolitan  Police  v. 
Wayne  County  Auditors,  68  Mich.  576. 

The  right  given  by  the  city  to  a  gas  company 
to  lay  its  pipes,  or  to  a  street  railway  com- 
pany to  lay  its  rails  through  the  streets  of  a 
city,  is  not  a  fianchise,  but  a  right  resting  in 

26  L.  R.  A. 


grant  or  contract  between  the  city  and  the 
company,  and  the  state  has  no  interest  in  it 

People  V.  Mutual  Gas  Light  Co.  of  Detroit^ 
88  Mich.  154;  People  y.  Fort  Wayne  dE,  R,  Co, 
16  L.  R  A.  752,  92  Mich.  522;  Detroit  v.  D^ 
troit  City  H  Co,  76  Mich.  421;  Pet^  v. 
O'Brien,  2  L.  R.  A.  255,  111  N.  Y.  1;  Uhieagt^ 
City  B.  Co.  V.  People,  78  111.  541;  Quiney  v. 
Bull,  106  HI.  887;  Chicago  Municipal  Oas- 
Light  d  Fuel  Co.  v.  Lake,  130  III.  42. 

(B)  For  the  purpose  of  this  argument,  it  may 
be  conceded  that  ttte  right  to  use  the  streets  of 
the  city  of  Detroit  for  the  purposes  of  a  street 
railwav  may  properly  be  designated  a  fran- 
chise, because  such  right  is  no  part  of  the  cor- 
porate entity  duly  empowered  to  acquire,  and 
which  afterwards  did  acquire,  such  right 

That  right  is  not  distinguishable  from  any 
other  right  of  property.  It  must  be  acquired, 
like  all  other  property,  from  the  person  or  au- 
thority having  the  legal  right  to  dispose  of 
it. 

People  V.  Mutual  Gas-Light  Co,  of  Detroit^ 
88  Mich.  165;  Joy  v.  Jackson  d  M.  Pi.  Boad  Go, 
11  Mich.  166;  McKee  v.  Grand  Bapids  dB.L 
Street  B.  Co.  41  Mich.  274;  Detroit  v.  DetroU 
d  H.  PI,  Boad  Co.  48  Mich.  140;  Bdekley  v. 
Mack,  60  Mich.  696. 

The  franchise  to  be  a  corporation  is  not  a 
subject  of  sale  and  transfer,  unless  the  law  by 
some  positive  provision  has  made  it  so,  and 
pointed  out  the  modes  in  which  such  sale  and 
transfer  may  be  effected.  But  the  franchises  to 
build,  own,  and  manage  a  rail  road,  and  to  take 
tolls  thereon,  are  not  necessarily  corporate 
rights;  they  are  capable  of  existing  in  and 
being  enjoyed  by  natural  persons,  and  there  is 
nothing  in  their  nature  inconsiateDt  with  their 
being  assignable. 

A  distin^ction  exists  between  the  franchise  of 
being  a  body  politic,  with  rights  of  succession 
of  members  and  of  acquiring,  'holding,  and 
conveying  property,  ana  suing  and  being  sued 
by  a  certain  name,  and  the  franchise  of  using 
the  corporate  property,  and  enjoying  the 
profits  thereof. 

Hall  V.  Sullivan  B.  Co.  Brun.  Coll.  Cas.618; 
Angell  &  A.  Corp.  §  191;  New  Orleans  S.  F. 
d  L.  B,  Co,  V.  Delamore,  114  U.  8.  601,  29 
L.  ed.  244;  Ragan  v.  Aiken,  9  Lea,  609,  42 
Am.  Rep.  684;  People  v.  CtBrien,  2  L.  R.  A. 
255,  111  N.  Y.  1;  Peojfie  v.  Stanford,  2  L.  R. 
A.  92,  77  Cal.  860;  Wallace  v.  Loomis,  97  U. 
S.  147,  24  L.  ed.  896;  AttyOen,  v.  Detroit 
Suburban  R,  Co,  96  Mich.  65. 

The  power  of  the  city  in  the  premises  is  not 
derived  either  from  the  train  railway  act  or 
from  the  street  railway  act,  but  inheres  in  tho 
city  independently  of  these  acts. 

Whatever  power  the  municipality  of  the  city 
of  Detroit  possesses  in  the  premises  inheres  in 
it  as  such. 

The  constitutional  perpetuation  of  the  city 
of  Detroit  as  an  ancient  municipality  ex  n 
termini  carries  with  it  all  powers  necessary  to 
enable  it  to  fulfill  the  manifest  object  of  its  ex- 
istence. 

Torrent  v.  Muskegon,  47  Mich.  115. 

The  control  of  the  city  over  its  streets  is  "to 
trust  to  secure  to  the  people  those  rights  of  a 
public  nature  that  exists  in  public  ways  of  that 
kind." 

Detroit  v.  Detroit  City  B  Co.  76  Mich.  426. 


1494. 


DiBTRorr  Oituuenb'  Strbbt  R  Ck>.  y.  Dbtroit. 


If  the  power  to  grant  to  a  compaDv  tbe  priv- 
ilege to  operate  a  street  railway  m  the  streets 
of  the  city  does  not  inhere  in  toe  municipality 
as  such,  it  inheres  in  it  by  virtue  of  the  control 
^▼en  to  the  municipality  over  its  streets,  both 
by  tbe  territorial  lef^islature  and  by  the  legis- 
lature of  the  state  of  Michigan,  anterior  to  the 
<^ODStitution  of  1850,  by  which  not  only  the 
municipality  itself,  but  its  ordinary  powers, 
'were  preserved  and  perpetuated. 

I>i11.  Mun.  Corp.  4th  ed.  §  724:  Elliott. 
Roads  &  Streets,  663;  Atehiaon  Street  H  Co. 
-v-.  Missouri  Pac.  R  Co.  81  Kan.  667;  Indianola 
V.  Otiif,  W.  T,  db  R  B  Co.  66  Tex.  694;  8taU 
V.  Corrigan  Consol,  Street  R,  Go.  85  Mo.  275, 
55  Am.  Bep.  861:  Brown  y.  DttpUssis,  14  La. 
Add.  854. 

lU.  If  for  the  purpose  of  this  argument,  it 
be  conceded  that  the  Detroit  City  Railway 
'Company  was  legally  incompetent  to  acquire 
the  ri^ht  to  use  tbe  streets  of  the  city  of  De- 
troit, for  the  purposes  of  its  railway,  for  any 
leD^h  of  time  after  the  expiration  of  its  cor- 
porate life,  the  attempted  ownership  and  as- 
sertion of  such  right  by  the  company,  or  its 
aBsi^p:is,  concerns  tbe  state  only,  and  the  com- 
plaioant,  cannot  be  heard  to  object. 

Joi/  V.  Jackson  A  M.  PI,  Road  Co.  11  Mich. 
167;  Fairfax  v.  Hunter,  11  U.  S.  7  Craneh. 
-603.  3  L.  ed.  463;  Fleekner  v.  Bank  of  United 
States,  21  U.  8.  8  Wheat.  C58.  6  L.  ed.  634; 
Union  Nat.  Bank  of  St.  Louie  v.  Matheuss,  98 
U.  S.  621, 26  L.  ed.  188;  Jones  v.  Babersham, 
107  U.S.174,27L.ed.401. 

LV.  The  Ciiy  of  Detroit  has,  by  enforcing 
A^aiost  the  Detroit  Street  Railway  Company, 
and  also  against  its  successor,  tbe  Citizens' 
Oompany,  the  obligations  imposed  by  the 
Ordloaoce  of  November  14,  1879,  conferred 
upon  them  the  benefits  granted  by  the  ordi- 
nance. 

Brett,  Lead.  Ea.  Cas.  p.  402;  1  Pom.  Eq. 
Jut.  %  805;  8t.  Louis  ▼.  Armstrong,  66  Mo. 
-293. 

V.  The  city  of  Detroit  is  estopped  from  de- 
nying that  the  Citizens'  Company  is  entitled  to 
the  benefits  conferred  by  the  Ordinance  of 
November  14, 1879,  because  the  Citizens'  Com- 
pany and  its  grantor,  the  Detroit  Street  Rail- 
-way  Company,  have  by  authority,  conseut.and 
•co-operation  of  the  city,  expended  large  sums 
of  money  by  virtue  of  and  in  reliance  upon  the 
•extension  of  tbe  company's  right  to  use  the 
streets  for  street  railway  purposes  as  granted 
by  section  6  of  the  Ordinance  of  November  14, 
1879,  and  by  section  5  of  the  Ordinance  of  Jan- 
tiary  3,  1889. 

1  Dill.  Mun.  Corp.  4lh  ed.  §468;  Detroit  v. 
Jackson,  1  Dougl.  (Mich.)  106;  People  v.  Mny- 
nard,  15  Mich.  463;  People  y.Lothnyp,  24  Mich. 
^85;  Davis  V.  Jackson,  61  Mich.  630;  DundasY. 
Lansing,  5  L.  R.  A.143,  76  Mich.  504;  Fuller  v. 
Jackson, S2M\ch.  484;  Peterson  v.  JVewTork,  17 
N.  Y.449.453;  Albany  City  Nat.  Rank  v.  Albany, 
^  N.Y.868;  Moore  Y.  Albany,  98N.y.  396;  Peo- 
ple ▼.  Swift,  81  Cal.  26;  Mills  v.  Qleason.  11  Wis. 
470,  78  Am.  Dec.  721;  Dubuque  Female  College 
V.  Zhibugue  Dist.  Twp.  13  Iowa,  {555;  Hobart 
▼.  Johnson,  8  Fed.  Rep.  498;  Indiana  v.  Milk, 
11  Fed.  Rep.  890;  Marshall  County  Suprs.  v. 
JSehenck,  72  U.  8.  6  Wall.  772,  18  L.  ed.  556; 
day  County  Y.Soeietyfor 8avings,\(AV.&.  579, 
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26  L.  ed.  866;  Whitney  v.  Wyman,  101  U.  S. 
392,  25  L.  ed.  1050. 

Mr.  Ashley  Pond  also  for  Detroit  Citizens' 
Street  Railway  Company. 

Mr.  James  C.  Carter  for  the  appealing 
railway  companies. 

Mr.  Sidney  T.  Miller »  for  the  bondhold- 
ers: 

A  grant  made  by  ordinance  to  persons  to  be 
organized  into  a  corporation,  under  the  laws 
of  the  state  of  Michigan,  must  be  construed  as 
a  grant  to  the  corporation  afterwards  organized 
by  them. 

Detroit  ▼.  Mutual  Qas  Co.  and  Mut.  Gaslight 
Co,  43  Mich.  699. 

A  municipal  corporation  like  that  of  Detroit 
is  in  part  a  mere  public  agency  of  the  state,  and 
in  part  possessed  of  peculiar  and  local  "fran- 
chises" and  rights  which  appertain  to  it  as  s 
legal  personality  for  its  private  advantRge. 

Dill.  Muu.  Corp.  §  73;  People  v.  Detroit,  28 
Mich.  228;  Barron  Y.  Detroit,  19  L.  R.  A.452, 
94  Mich.  601. 

TItecity,  by  Its  charter,  is  given  the  control 
of  highways  within  its  limits  and  tbe  power  to 
grant  street  railway  sites  thereon,  and  holds 
them  for  its  own  private  purposes. 

People  Y.  Mutual  Gaslight  Co.  of  Detroit,  38 
Mich.  154;  Columbus  v.  Columbus  Street  R.  Co. 
45  Ohio  8t  98;  New  Orleans.  S.  Ft.  A  L.  R.  Co.  v. 
Ddamore,  114  U.  B.  601.  29  L.  ed.  244;  Pe<ypU 
V.  aBrien,2L.  R.  A.  255,  lllN.Y.  i;  Metro" 
politan  City  R,  Go.  v.  Chicago  West  Div.  B.  Co. 
87  111.  819;  State  Y.  East  CUodand  R.  Co.  6 
Ohio  C.  Ct.  Rep.  818;  Western  Pave.  A  Svpply 
Co,  V.  Citizens  Street  R  Co.  10  L.  R.  A.  770, 
128  Ind.  525;  Citizens  Street  R,  Co.  v.  Jones, 
34 Fed.  Rep.  579;  Coast- Line  R.  Co.  v.  Savan- 
nah, 30  Fed.  Rep.  646;  State  v.  Corrigan 
Consol.  Street  R.  Co.  85  Mo.  268,  55  Am.  Rep. 
361;  Birmingham  <fc  P.  Mines  Street  R.  Co,  ▼. 
Birmingham  Street  R.  Co,  79  Ala.  465,  68  Am. 
Rep.  616. 

Even  where  it  is  assumed  that  such  rights 
are  not  for  the  private  advantage  of  the  cities, 
and  that  they  are  only  granted  by  tbe  cities  as 
airents  of  the  states,  the  same  conclusion  is 
reached,  i.  e.,  that  the  right  to  construct,  main- 
tain, and  operate  a  street  railway  is  one  that 
may  be  severed  from  the  right  to  exist  as  a  cor- 
poration, that  it  may  be  transferred  indepen- 
dently of  the  corporation,  and  that  it  survives 
dissolution  for  whatever  cause. 

Memphis  A  L.  R  R.  Co.  v.  Berry,  112  CJ.  S. 
610.  28  L.  ed.  838;  Ragan  v.  Aiken.  9  Lea,  609, 
42  Am.  Rep.  684;  PeopU  v.  Brooklyn,  F,  db  C. 
1.  R.  Co.  89  N.  Y.  84. 

A  corporation  holds  its  property  merely  as  a 
trustee  for  its  shareholders. 

A  contract  made  by  the  corporation  and  ex- 
tending beyond  its  own  life  is  enforceable 
against  the  shareholders  to  the  full  extent  of 
their  individual  liabilities,  and  is  enforceable 
by  them. 

Morawetz.  Priv.  Corp.  2d  ed.  g  1032. 

Contracts  which  are  not  conditional  upon 
the  life  of  the  promisor  or  depending  upon  its 
skill  do  not  cease  with  its  dissolution. 

Lawson,  Cont.  §  437;  People  v.  National 
Trust  Co.  82  N.  Y.  288;  Great  Northern  R. 
Co.  Y.  Manchester  S.  4b  L.  B,  Co.  10  £ng.  L. 
&  Eq.  11;  SiaU  v.  Ladeds  Gaslight  Co.  102  Mo 
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472;  McKee  T.  Grand  Bapida  K  L,  Street  R, 
Co,  41  Mich.  275. 

When  traDsfers  $x^  so  made,  the  transferee 
receives  the  whole  property  originally  granted. 

Peo^  V.  Mauran,  5  Denio,  389;  NicoU  v. 
New  York  d  E.  R.  Co.  12  N.  Y.  127;  Green- 
fDOod  V.  Union  FreigM  R,  Co.  105  U.  S.  18,  26  L. 
cd.  964;P«?pfe  v.  I^ational  lYust  Co.  82  N.  Y. 
288. 

The  city  is  estopped,  as  to  the  hondholders, 
from  denying  the  validity  of  the  grant  for  the 
full  time. 

Hitchcock  V.  Galveston,  96  U.  8.  341.  24  L. 
ed.  659;  8t.  Louie  v.  8t.  Louie  Gaslight  Co.  70 
Mo.  99:  State  Board  of  Agriculture  v.  Citizens 
Street  B.  Co,  47  Ind.  407,  17  Am.  Rep.  702. 

Messrs.  Fred  A.  Baker  and  Henry  M, 
Dnffield*  with  Mr.  John  C.  Donnelly  for 
the  Washington  Trust  Company. 

Mr.  C.  A.  Kent»  for  complainant: 

The   ordinance  of  1879  is  ultra  tires  and 
▼oid  after  May  9,  1898.  the  day  on  which  the 
corporate  life  of  the  grantee  expired  by  limita 
tion. 

The  privilege  of  occupying  the  streets  of  the 
city  was  necessarily  limited  in  the  original 
grant  to  the  life  of  the  grantee,  and  the  city  had 
no  power  to  ^ive  such  grantee  privileges  in  the 
street  extending  beyond  such  life. 

Street  railroad  privileges  conferred  on  pri- 
vate corporations  are  grants  of  public  rights 
which  must  come  directly  or  indirectly  from 
the  state. 

In  the  absence  of  constitutional  provisions 
varying  the  rule,  the  legislature  has  full  con- 
trol of  all  the  public  streets  of  the  state. 

People  V.  Ingham  County  Suprs.  20  Mich. 
95;  Dill.  Mun.  Corp.  9th  ed.  §  656;  Grand 
Rapids  Electric  LigJit  <fe  Power  Co.  v.  Grand 
Rapids  Edison  Electric  J.ight  dt  Fuel  Gas  Co. 
88  Fed.  Rep.  659;  Detroit  v.  Detroit  City  R. 
Co.  76  Mich.  421 ;  New  Orleans  v.  United  States, 

85  U.  8.  10  Pet.  664.  9  L.  ed.  573:  Iliinou, 
Cent.  R.  Co.  v.  Illinois,  146  U.  8.  887,  36  L. 
ed.  1018;  Cooper  v.  Alden,  Harr.  Ch.  (Mich.) 
72;  People  v.  Carpenter,  1  Mich.  273;  San 
Francisco  City  dt  County  v.  Spring  Valley 
Water  Works,  48  Cal.  493;  Kreigh  v.  Chicago, 

86  m.   407;  Detroit  v.    Ft,  Wayne  iSb  E.   R. 
Co.  90  Mich.  646. 

All  municipal  governments  are  8tat«  agencies. 
They  derive  all  their  powers  fioui  the  state 
legislatures,  and  can  exercise  no  powers  not 

Barnetty.Deni»on,  145  U.  S.  135,  86  L.  ed. 
652;  Taylor  v.  Bay  City  Street  R.  Go.  80  Mich. 
77;  Cooley  Const.  Lim.  6th  ed.  227,  260;  Dill. 
Mun.  Corp.  4th  ed.  §§  589,  680,  683 

The  language  of  the  statutes  under  which 
defendants  claim  street  railroad  privileges 
shows  that  the  grant  is  from  the  state. 

The  essence  of  both  statutes  is  that  the 
corporations  organized  thereunder  may  con- 
struct street  railroads  on  getting  the  consent 
of  the  municipalities.  The  consent,  though 
essential  to  the  validity  of  the  grant,  is  clearly 
not  the  grant. 

National  F.  Foundry  dt  Pipe  Works,  Limited 
V.  Oconto  Water  Co.  52  Fed.  Rep.  29;  Slate  v. 
Madison  Street  R.  Co.  1  L.  R.  A.  771,  72  Wis. 
612;  Brooklyn  v.  Jourdan,  7  Abb.  N.  C.  23; 
Jersey  City  Gas  Co.  v.  Dwight,  29  N.  J.  Eq. 
242;  State  v.  Cindnnaii  Gas  Light  A  Coke  Co. 
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18  Ohio  St.  26-2;  Sirns  v.  BrooUyn  Sirest  R.  Co, 

37  O  lio  St.  556;  People  v.  Barnard^  48  Hun. 
57;  Sioux  City  Street  R.  Co.  v.  Sioux  OU^,  138 
U.  8.  98,  34  L.  ed.  890. 

There  is  much  force  in  the  position  that  as 
the  state  cannot  directly  grant  special  privi- 
leges to  any  corporation,  it  cannot  do  so  by 
making  the  privileges  depend  on  the  consent 
of  the  municipalities.  The  object  of  the  con- 
stitutional provision  was  to  prevent  favoritism. 

AttyGen.  v.  Mb  Arthur,  88  Mich.  204. 

If  this  view  is  taken,  as  it  was  by  three  out  of 
seven  judges  in  Chicago  City  R.  Co.  v.  People, 
78  m.  541,  then  all  the  claims  of  the  defendants 
are  void. 

The  inference  that  municipalities  have  some 
independent  right  to  control  their  streets,  and 
that  they  can  treat  them  as  private  property, 
is  most  unwarrantable. 

People  V.  Mutual  Gas  LigTU  Co.  of  Detroit, 

38  Mich.  154;  People  v.  Ft.  Wayne  <l  B.  R.  Go. 
16  L.  R.  A.  752,  92  Mich.  522. 

As  the  franchise  by  the  state  and  the  consent 
by  the  municipality  are  provided  for  in  the 
same  statute  and  section,  the  inference  is  irre- 
sistible that  the  duration  of  these  rights  must 
be  identical  in  time. 

The  value  of  the  use  of  the  streets  which 
may  be  conferred  on  private  corporations  is 
simply  incalculable.  It  is  a  value  sure  to  in- 
crease with  the  growth  of  our  cities.  It  can- 
not be  computed,  save  for  short  periods. 
Whatever  it  is,  it  ou^ht  to  be  preserved  for 
the  benefit  of  the  municipalities. 

Dill.  Mun.  Corp.  4th  ed.  §  12a. 

The  purpose  of  the  constitution  and  statutes 
of  Michigan  in  limiting  the  life  of  corporations 
was  to  limit  all  powers  which  such  corporations 
could  receive  to  that  period. 

Kent  County  Agri.  See.  v  Houseman,  81 
Mich.  614. 

A  corporation  of  limited  life  dies  at  the  ex- 
piration of  the  period  limited. 

Taggart  v.  Perkins^  73  Mich.  803;  Oreely  v. 
Smith,  3  Story,  C.  C.  657;  Sturges  v.  Vander- 
bill,  73  N.  Y.  384;  Bank  of  GalliovoUi  v. 
Trimble,  6  B.  Mon.  599;  Krutt  v.  /Wa  Toun 
Co.  20  Kan.  397. 

The  power  to  maintain  street- cars  must  be 
limited  by  the  life  of  the  corporation,  because 
this  is  the  most  essential  power  of  such  corpo- 
rations. 

Erie  db  N.  E.  B.  Co.  v.  Casey,  26  Pa.  287; 
St.  Clair  County  Tump.  Co.  v.  PeopU,  82 
ni.  174;  Miner  v.  New  York  Cent,  db  H.  R.  Jl 
Co.  46  Hun,  612,  128  N.  Y.  242;  State  v. 
Laclede  Gaslight  Co.  102  Mo.  472;  Peopie  v. 
O'Brien,  2  L.  R  A.  255,  HI  N.  Y.  1. 

No  conduct  of  the  city  has  prevented  it  from 
setting  up  the  invalidity  of  the  ordinance  of 
1879,  as  against  any  of  the  defendants. 

Nothing  which  the  city  could  have  done 
with  the  Det-oit  City  Railway  could  have 
remedied  its  incapacity  to  receive  street  privi- 
leges extending  beyond  its  life. 

As  the  corporation  could  not  take  by  direct 
grant  a  privilege  in  the  streets  extending  be- 
yond its  life,  a  fortiori  it  could  not  take  such 
privilege  by  estoppel  or  ratification. 

Central  Transp.  Co.  v.  Pullman's  Palace  Car 
Co.  180  U.  8.  24,  85  L.  ed.  55;  Cooley,  Const 
Lim.  6th ed.  283;  Dill.  Mun.  Corp.  6th ed.  §457; 
SaultSte  Marie  Highway  Comrs.  v.  VanDusen, 
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40  Micb.  429;  NUei  Water  WorJa  ▼.  NiUs,  59 
Micb.  811;  Bens  v.  Grand  Rapids,  78  Mich. 
237;  Bogart  9,  Lamotie  Twp.  79  Mich.  294; 
Spitzer  7.  Blanchard,  82  Micb.  234. 

The  ordlDAnce  of  1879,  and  the  subsequent 
ordinances,  "were  perfectly  ^ood  up  to  May  9, 
1893,  and  bclh  parties  were  bound  by  them. 

There  was  abundant  consideration  for  the 
agreements  on  this  view,  ^a  tbe  law  they 
were  agreements  terminating  May  9, 1893,  and 
both  parlies  were  bound  to  know  this,  and 
therefore  are  in  the  same  position  as  though 
they  did  know  it.  The  agreements  before  and 
after  May  9,  1893,  are  entirely  severable. 

Contracts  not  malum  in  m,  but  void  in  part 
because  contrary  to  a  statute  or  rule  of  the 
common  law,  may  be  good  as  to  the  residue. 

United  States  v.  Bradley,  25  U.  S.  10  Pet 
343,  9  L.  ed.  448;  Gelpekev.  iHihuque,  68  U. 
8. 1  Wall.  221, 17  L.  ed.  531:  Hitchcock  v.  Gal- 
testan,  96  U.  8.  341.  24  L.  ed.  659 

And  contracts  cannot  be  avoided  between 
parties  standing  in  an  independent  position 
because  of  a  mistake  in  law. 

Gorham  v.  Arnold,  22  Mich.  247:  Upton  v. 
Tribitcoek.  91  U.  8.  45,  23  L.  ed.  208;  Sturm 
v.  Boker,  150  U.  8.  312,  87  L.  ed.  1093. 

Whatever  has  been  done  by  defendants  in 
carrying  out  the  ordinance  of  1879  and  sub- 
sequent ordinances  has  been  done  in  reliance 
on  their  own  view  of  tbe  law. 

The  claim  of  estoppel  is  absurd. 

Brunt  V.  Virginia  Coal  <fe  Iron  Co,  98  U.  8. 
826,  23  L.  ed.  927. 

The  citv  has  no  power  to  make  valid  the  ex- 
tension after  May,  1898,  except  by  an  entirely 
new  ordinance.  That  extension  was  ultra 
tires,  and  so  absolutely  void. 

Brazes  v.  Bryant,  50  Mich.  186;  Costello  v. 
Ten  Ejfck,  86  Mich.  848;  Bryan  v.  Page,  51 
Tex.  582,  82  Am.  Rep.  637;  Lancaster  County 
▼.  Fulton,  5  L.  R.  A.  486,  128  Pa.  48;  Me 
Arthur  V.  Times  Printing  Co.  48  Minn.  319; 
Be  Emprehs  Engineering  Co,  L.  R.  16  Ch. 
Div.  128. 

Mr.  Benton  Hanchett  also  for  com- 
plainant. 

Lnrton,  Circuit  Judge,  delivered  the  opin- 
ion of  the  court : 

The  relief  which  the  bill  seeks  is  the  re- 
moval from  tbe  streets  of  Detroit  of  the  tracks 
and  cars  of  the  Detroit  Citizens'  Street  Rail- 
way Company.  Tbe  ground  upon  which  the 
relief  is  sought  is  that  the  term  for  which 
the  city  consented  to  the  use  of  the  streets 
occupied  by  that  company  has  expired  by 
limitation,  and  that  that  company  is  there- 
fore an  unlawful  trespasser  on  the  streets, and 
its  tracks  and  cars  a  public  nuisance.  The 
Detroit  Citizens'  Street- Rail  way  Companv 
is  the  assignee  and  successor  of  the  Detroit 
City  Railway  Company.  The  street  ease- 
ments or  pri  vile  ires  now  involved  were  de- 
rived from  the  Detroit  City  Railway  Com- 
pany, and  the  controversy  depends  upon  the 
duration  of  the  term  acquired  by  that  com- 
pany from  the  city. 

In  November.  1862,  the  city  council  of 
Detroit,  by  ordinance,  consented  to  the  use 
of  certain  designated  streets  for  a  term  of 
thirty  years,  by  Cornelius  8.  Buchnell  and 
his  associates  and  their  successors  and  as- 
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signs,  when  they  should  become  incorpo- 
rated as  a  street-railway  company  under  the 
f general  law  of  Michigan  providing  for  the 
ncorporation  of  street-railway  companies. 
Though  that  easement  was  to  Buchnell  and 
associates,  yet  it  was  given  in  anticipation 
that  they  would  become  incorporated,  and 
thereby  acquire  the  franchises  essential  to 
the  operation  of  a  street-railway  for  tolls; 
and  the  grant  was  so  framed  as  to  inure  to 
them  in  their  corporate  capacity.  Subse- 
quently, they  did  comply  with  the  require- 
ments of  the  law  of  the  state,  and  became 
incorporated  under  the  name  of  the  Detroit 
Street- Rail  way  Company,  with  a  corporate 
life  limited  to  thirty  vears.  Tbe  date  of 
this  incorporation  was  May  — ,  1863.  This 
consent  ordinance  contained  numerous  pro- 
visions concerning  tbe  streets  to  be  occupied, 
the  kind  of  structure  to  be  put  down,  the 
mode  in  which  the  cars  should  be  operated 
and  track  maintained,  the  amount  and  kind 
of  license  tax  to  be  paid  the  city,  etc. 

Immediately  upon  incorporation,  the  com- 
pany proceeded  to  construct  and  operate  the 
contemplated  road.  Fiequent  ordinances  rec- 
ognizing the  original  consent,  and  enforcing 
the  terms  and  conditions  upon  which  it  was 
made,  leave  no  doubt  but  that  consent  has 
inured  to  the  Detroit  City  Railway  Com- 
pany. In  course  of  time  the  relations  be- 
tween that  company  and  the  city  council  be- 
came complicated  and  unsatisfactory.  A  new 
adjustment  oi  the  terms  and  conditions  upon 
which  the  consent  had  been  given  was  re- 
garded as  a  necessity.  The  Ordinance  of 
1862  was  therefore,  in  November,  1879, 
amended  in  numerous  particulars.  New 
burdens  and  obi  i  cations  were  imposed  upon 
the  company,  additional  taxes  were  provided 
for,  some  reduction  in  tolls  was  required, 
and  certain  extensions  deemed  desirable  by 
tbe  public  were  demanded.  Under  the  stat- 
ute providing  for  obtaining  the  consent  of 
cities  and  vilhiges  to  the  construction  and 
operation  of  street- car  lines  on  or  in  the 
streets  of  such  cities  and  villages,  it  was 
provided  that  after  such  consent  had  been 
granted  it  should  not  be  revoked  or  altered 
without  the  consent  of  each  party  to  the  con- 
tract. The  inducement  operating  upon  the 
railway  company  to  give  its  assent  to  the 
very  serious  burdens  imposed  by  the  change 
proposed  in  tbe  terms  and  conditions  upon 
which  the  city  had  consented  to  its  occu- 
pancy of  the  streets  was  found  in  a  provision 
of  the  new  ordinance,  by  which  the  term  for 
which  the  city  consented  to  the  use  of  its 
streets  for  street-railway  purposes  was  ex- 
tended for  thirty  years  from  the  date  of  the 
new  arrangement.  The  original  consent 
would  have  expired  on  May,  1893,  being  for 
thirty  years.  The  extension  of  the  rights 
and  privileges  originally  conferred  would 
operate  to  extend  the  term  until  November, 
1909.  This  extension  of  the  term  seems  to 
have  been  tbe  sole  consideration  for  the  as- 
sumption by  the  company  of  the  new  bur- 
dens imposed  by  the  new  proposal.  It  was 
regarded  as  a  sufficient  consideration,  and 
was  accepted  in  writing  as  required  by  law, 
and  became  a  binding  and  irrevocable  agree- 
ment, unless  the  contract  was  void  by  ^ing 
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in  excess  of  the  corporate  powers  of  the  con- 
tracting parties. 

The  act  under  which  the  Detroit   City 
Rai  1  way  Company  became  incorporated  con- 
tained a  provision  limiting  the  corporate  life 
of  all  companies  organized  thereunder  to  a 
term  of  thirty  years  from  date  of  organiza- 
tion.   Thus,  the  grant  of  an  extension  of  the 
term  was  to  a  company  whose  corporate  life 
would  expire  sixteen  years  before  its  street 
ri gilts  and  privileges.     This  fact  has  given 
rise  to  this  litigation,  and  the  question  to  be 
decided  turns  upon  the  significance  to  be  at- 
tached to  the  grant  of  a  thirty-year  street 
easement  to  a  corporation  having  only  four- 
teen years  of  corporate  life.     That  the  corpo- 
rate life  of  the  Detroit  City  Railway  Com- 
pany would  expire  sixteen  years  before  the 
expiration   of  the  extended  term  of  street 
rights  was  a  fact  well  known  both  to  the  city 
authorities  and  the  railway  company.    Upon 
the  expiration  of  the  corporate  life  of  the 
corporation,  its  corporate  franchises  to  oper- 
ate for  tolls  a  line  of  street-railway  would 
likewise  expire.     The  grantee  in  the  exten- 
sion  ordinance  could  not,   therefore,  effec- 
tively enjoy  the  rights  and  privileges  con- 
ferred beyond  the  period   of  its  corporate 
existence.     This,  we  must  assume,  was  well 
known  to  both  of  the  contracting;  parties. 
What,  then,  was  the  consideration  moving 
the  corporation  to  accept  the  new  burdens 
and  obligations  to  a  grant  it  could  not  per- 
sonally enjoy  beyond  the  duration  of  its  cor- 
porate life?    The  answer  is  obvious.     The 
original  consent  was  not  limited  to  Buch- 
nelT  and  his  associates,  nor  to  the  corpora- 
tion   which  they   were  promotinsr,   and  to 
which  the  consent  was  to  inure.    That  con- 
sent was  to  the   grantees  named    and   de- 
scribed, and  their  "successors  or  assigns." 
The  Ordinance  of  1879  was  not  a  new  grant 
or  a  new  consent :  it  was  confessedly  an  ex- 
tension of  the  old  grant  of  consent,  upon  the 
terms  and  conditions  of  the  old  consent,  ex- 
cept in  so  far  as  those  terms  were  readjusted. 
It  follows  that  the  extension  of  that  term 
was  a  grant  to  the  Detroit  City  Railway 
Company   and    its   successors  and  assigns. 
While,    therefore,    neither   party   supposed 
that  it  was  in  the  power  of  the  city  council 
to   extend  the  corporate   life   or  corporate 
franchises  of  the  Detroit  City  Railway  Com- 
pany beyond  the  term  prescribed  in  the  law 
which  gave  it  birth,  yet  it  was  supposed  and 
believed  by  each  that  the  value  of  the  ex- 
tended term  would  consist  in  its  assignabil- 
ity to  a  grantee  endowed  with  the  franchises 
•essential  to  the  enjoyment  of  the  city's  con- 
sent to  the  use  of  its  streets  for  street-railway 
Jmrposes.     These  considerations  operated  to 
nduce  the  acceptance  of  the  new  terms  im- 
posed, and  reliance  upon  the  soundness  of  the 
opinions  then  entertained  has  led  to  the  in- 
vestment by  the  company  in  important  ex- 
tensions and  costly  improvements,  aggregat- 
ing in  amount  upward  of  a  million  of  dol- 
lars.    In  reliance  upon  the  property  value  of 
the  extended  term,  the  property,  franchises, 
and  property  rights  of  the  company  were 
mortgaged  bv  the  Detroit  City  Railway  Com- 
pany to  the  defendants  Sidney  D.  Miller  and 
W.K.  Muir  as  trustees  to  secure  an  issue  of 
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11,000,000  of  bonds,  all  of  which  are  now 
outstanding  in  the  hands  of  purchasers  who 
have  relied  upon  the  validity  of  theextensioa 
ordinance.     In  January,  1891,  thatcompanv 
sold  and  assigned  its  railway,   franchises, 
rights  of  way,  and  property  rights  of  every 
kind  to  the  Detroit  Street- Rail  way  Company, 
a  corporation  of  the  state  of  Michigan.    In 
October,  1891,    the   Detroit  Street- Railway 
Company  sold  and  transferred  all  its  railway 
and  franchises  and  easements  of  every  kind 
to  the  defendant  the  Detroit  Citizens'  Street- 
Rail  way  Company.     The  latter  was  a  corpo- 
ration lately  organized  under  the  general  in- 
corporation law  of  Michigan,  and  having  all 
the  powers  and  franchises  necessary  to  the 
operation  of  a  street  railway.    Each  of  these 
sales  and  assignments  was  in  pursuance  of  ex- 
press statutory  authority,  and  neither  trans- 
action is  in  any  way  questioned.    After  the 
Citizens'  Street- Rail  way  Company  had  ac- 
quired the  road  and  property  of  its  predeces- 
sors, it  executed  a  mortgage  to  the  defendant 
the  Washineton  Trust  Companv  to  secure  an 
issue  of  |8,0D0,000  of  bonds,  of  wliich  $2,000, 
000  are  outstanding  in  the  hands  of  holders 
induced  to  buy  in  reliance  upon  the  exten- 
sion of  the  term  made  in  1879.    To  grant  the 
relief  sought  will  entirely  extinguish  rights 
and    privileges    in   the  streets   which   the 
complainant  avers  can  now  be  disposed  of 
for  upward  of  a  million  of  dollars.    It  is 
equally  plain  that  the  value  of  the  tangible 
properly  "owned  by  the  railroad  company  and 
conveyed  in  its  mortgages,  such  as  its  tracks 
and  equipment,  will  be  enormously  reduced 
if  removed  from  the  streets.     That  the  ex- 
tension was  made  and  accepted  in  good  faith 
18  not  questioned.     That  the  street- car  com- 
panies have  not  faithfully  complied  with  all 
the  terms  and  conditions  imposed  by  the  ad- 
justment made  in  1879  is  not  averred  in  any 
pleadings.     The  only  theory  upon  which  the 
bill  was  filed  is  that  the  opinion  entertained 
at  the  time  of  the  extension  as  to  the  power 
of  the  city  council  to  extend  the  term  of  the 
street  rights  of  the  street-railway  company 
beyond  the  duration  of  its  corporate  life  was 
erroneous,  and  that  the  contract  was  yoid  as 
being  ultra  vires. 

The  circuit  court  concurred  in  opinion  with 
the  counsel  for  complainant,  and  granted 
a  decree  for  the  removal  of  the  tracks  and 
cars  from  the  streets  as  being  in  law  a  pub- 
lic nuisance.  A  review  of  that  decree  pre- 
sents propositions  very  grave  in  character, 
both  by  reason  of  the  magnitude  of  the  pri- 
vate interests  concerned,  and  in  that  their 
determination  will  affect  public  interests  in- 
volved in  the  supposed  limitations  upon  the 
powers  of  the  municipalities  of  Michigan. 

The  views  entertained  by  the  circuit  judge, 
and  which  led  him  to  the  conclusion  now  to 
be  reviewed,  are  expressed  in  an  opinion  re- 
ported in  Detroit  v.  Detroit  City  R.  Co.  55  Fed. 
Rep.  509.  That  opinion  may  be  thus  sum- 
marized : 

(1)  That  the  power  to  make  the  grant  re- 
lied on  by  defendants  in  this  case  must  be 
found  in  the  train  or  street-railway  acta,  or 
not  at  ail. 

(2)  That  the  power  conferred  by  those  acts 
to  grant  an  easement   in  the  streets   to  a 
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street- railway  company  ii  not  an  express,  but 
an  implied,  pqwer. 

(3)  That  "a  power  implied  must  be  lim- 
ited to  the  necessity  which  giyes  rise  to  its 
Implication." 

(4)  That  **an  inevitable  limitation  thus 
arising  is  that  the  easement  shall  not  endure 
beyond  the  life  of  the  franchise  for  which 
the  easement  is  iciven. " 

(5)  That  the  corporate  life  and  corporate 
franchises  originated  under  a  general  law 
which  limited  their  continuance  to  a  period 
of  thirty  years. 

(6)  That  it  therefore  followed  that  the 
power  of  Uie  city  was  limited  to  the  grant  of 
an  easement  of  way  in  the  public  streets  not 
exceeding  in  duration  the  corporate  life  of 
the  company  receiving  the  grant. 

The  very  eminent  counsel  for  the  city 
have,  in  addition  to  the  points  of  decision 
stated,  argued  very  strenuously  that,  irre- 
spective of  the  capacity  of  the  city  to  make 
the  grant  in  question,  it  was  not  within  the 
corporate  power  of  the  Detroit  City  Railway 
Company  to  receive  a  street  franchise  for  a 
term  extending  beyond  its  corporate  fran- 
chise. We  cannot  at  all  agree  to  this  prop- 
osition. The  duration  of  any  estate  which 
such  a  corporation  may  take  must  depend 
upon  the  language  of  the  grant  and  the  power 
of  the  grantor  to  make  it. 

**  It  was  an  incident  at  common  law  to  every 
corporation  to  have  a  capacity  to  purchase 
and  alien  lands  and  chattels,  unless  they 
were  especially  restrained  by  their  charter  or 
statute."    2  Kent,  Com.  *281.  282. 

The  same  author  says :  **  Corporati ons  have 
a  fee  simple  for  the  purpose  of  alienation, 
bat  they  have  only  a  determinable  fee  for 
the  purposes  of  enjoyment.  On  the  dissolu- 
tion of  the  corporation,  the  reverter  is  to  the 
oriffinal  grantor  or  his  heirs ;  but  the  grantor 
will  be  excluded  by  the  alienation  In  fee, 
and  in  that  way  the  corporation  may  defeat 
the  possibility  of  a  reverter." 

"  If  real  or  personal  property  or  negotiable 
contracts  are  conveyed  to  a  corporation,  sub- 
ject to  no  condition,  the  company  has  the 
right  to  transfer  the  same  absolutely,  and  in 
such  case  the  title  of  the  purchaser  will  not 
be  affected  by  a  subsequent  dissolution  of 
the  corporation. "  Morawetz,  Pri v.  Corp.  §§ 
330,  1031 ;  I^ieoa  v.  Ifew  York  db  E.  R.  Co. 
12  N.  Y.  121 ;  Siate  v.  Bives,  27  N.  C.  805- 
809;  Pe<n>la  v.  O'Bri&n,  111  N.  Y.  18,  2  L. 
H.  A.  255;  Omaha  Bridge  Cases,  10  U.  S. 
App.  192,  2  C.  C.  A.  174,  51  Fed.  Rep.  809. 

The  case  last  cited  was  where  a  lease  of 
trackage  and  bridge  rights  was  made  to  a 
railroad  company  for  999  years,  which  had 
only  a  corporate  life  of  forty  years. 

In  Peopli  V.  CBi-ien,  cited  above,  the  in- 
stance was  that  of  a  grant  of  an  easement  in 
the  streets  of  New  York,  unlimited  as  to 
time.  The  grant  of  street  rights  had  been 
made  by  the  city  of  New  York  in  perpetuity 
to  a  street- rail wav  company  having  a  cor- 
poratelife  limited  to  1,000  years,  but  subject 
to  a  reserved  right  of  amendment,  alteration, 
or  repeal.  The  grant  was  made  by  authority 
conferred  by  an  amendment  to  the  constitu- 
tion of  the  state  adopted  in  1875,  which  pro- 
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hibited  the  enactment  of  any  law  which 
should  authorize  "the  construction  or  opera- 
tion of  a  street-railway  except  upon  the  con- 
dition that  the  consent  of  the  owners  of  one 
half  in  value  of  the  property  bounded  on, 
and  the  consent  also  of  the  local  authorities 
having  the  control  of  that  portion  of  that 
street  or  highway  upon  which  it  is  proposed 
to  construct  or  operate  such  road  be  first  ob- 
tained." N.  Y.  Const,  ait.  8,  %  18.  The 
court  of  appeals  of  New  York,  in  a  most 
elaborate  opinion,  held : 

(1)  That  the  **  consents"  obtained  **  were  the 
muniments  of  title  to  the  enjoyment  of  the 
rights  acquired  thereunder  by  the  railroad 
company,^  and  constituted  a  property  in- 
terest which  was  not  destroyed  by  Uie  repeal 
of  the  charter. 

(2)  That  there  was  no  limitation  upon 
either  the  power  of  the  city  to  grant  an  ease- 
ment in  perpetuity  extending  beyond  the 
prescribed  life  of  the  corporation,  nor  did 
such  limitation  operate  to  limit  the  power 
of  the  corporation  to  receive  such  grant. '  The 
court  said,  as  to  the  duration  of  such  a  grant, 
that:  ''This  is  to  be  determined  by  a  con- 
sideration of  the  language  of  the  grant  and 
the  extent  of  the  interest  which  the  grantor 
had  authority  to  convey.  We  think  this 
question  has  been  decided  by  cases  in  this 
court,  which  are  binding  upon  us  as  author- 
ity in  favor  of  the  perpetuity  of  such  estates. 
That  a  corporation,  although  created  for  a 
limited  period,  may  acquire  title  in  fee  to 
lands  or  prooerty  necessary  for  its  use,  was 
decided  in  liicoll  v.  New  York  dt  E.  B.  Co, , 
12  N.  Y.  121,  where  it  was  held  that  a  rail- 
road corporation,  although  created  for  a  lim- 
ited period  only,  mi firht*  acquire  such  title, 
and  that,  where  no  limitation  or  restriction 
upon  the  right  conveyed  was  contained  in  the 
ffrant,  the  grantee  took  all  of  the  estate  pos- 
sessed by  the  grantor.  The  title  to  streets  in 
New  York  is  vested  in  the  city  in  trust  for 
the  people  of  the  state,  but  under  the  consti- 
tution and  statutes  it  had  authority  to  con- 
vey such  title  as  was  necessary  for  the  pur- 
poses of  corporations  desiring  to  acouire  the 
same  for  use  as  a  street  railroad.  The  city 
had  authority  to  limit  the  estate  grantee, 
either  as  to  the  extent  of  its  use  or  the  time 
of  its  enjoyment,  and  also  had  power  to  grant 
an  interest  in  its  streets  for  a  public  use  in 
perpetuity  which  should  be  irrevocable. 
Tates  V.  Van  De  Bogert,  56  N.  Y.  526 ;  Be 
New  York  CabU  B,  Go.  109  N.  Y.  82.  Grants 
similar  in  all  material  respects  to  the  one  in 
question  have  before  been  before  the  courts 
of  this  state  for  construction ;  and  it  has  been 
quite  uniformly  held  that  they  vest  the 
grantee  with  an  interest  in  the  street  in  per- 
petuity for  the  purposes  of  a  street- rail  road. 
People  V.  Sturtemnt,  9  N.  Y.  268,  69  Am. 
Dec.  586 ;  Davis  v.  New  York,  14  N.  Y.  606, 
67  Am.  Dec.  186 ;  Milhau  v.  Sharp,  27  N. 
Y.  611,  84  Am.  Dec.  314;  New  York  v.  Sec- 
ond Aw.  B.  Co.  82  N.  Y.  861 ;  Sixth  Ave.  B. 
Co.  V.  Kerr,  72  N.  Y.  880.  Other  cases  are 
also  report^  in  the  books,  but  it  is  deemed 
unnecessary  to  accumulate  authorities  on  this 
point." 

We  are  clearly  of  opinion  that  the  power 
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of  the  Detroit  City  Railway  Company  was 
not  restricted  to  the  taking  of  such  a  grant 
for  a  term  limited  by  its  corporate  life. 

The  fact  that  it  coald  not  personally  enjoy 
the  interest  thus  mnted  after  the  expiration 
of  its  substantial  and  corporate  franchises 
would  not  cut  down  the  estate  granted.  Its 
power  of  alienation  was  unaffected,  and  its 
assignee,  if  otherwise  endowed  with  the  fran- 
chises essential  to  the  operation  of  street-rail- 
ways, might  enjoy  the  rights  and  privileges 
derived  by  assignment.  The  duration,  char- 
acter, and  extent  of  an  estate  conveyed  to  a 
corporation  must  be  determined  by  the  terms 
of  the  grant  unless  there  be  an  express  pro- 
hibition in  its  organic  law,  or  one  imposed 
by  statute.  Angell  &  A.  Corp.  g  195 ;  StaU 
▼.  Rive9,  27  N.  C.  805-809 ;  A»h4mlU  Division 
No.  16  Sons  of  Temperance  v.  Aston,  92  N.  C. 
579;  8tate  v.  Ladeds  Oas- Light  Co.  102  Mo. 
472,  and  487 ;  Oere  v.  New  fork  dt  H.  R.  R. 
Co.  19  Abb.  N.  C.  198,  208,  and  cases  cited 
above.  There  is  nothing  in  the  nature  of  the 
propery  rights  involved  In  a  grant  of  an  ease- 
ment in  the  streets  for  street  railway  uses 
which  distinguishes  it  from  other  property 
acquired  by  a  corporation  in  the  exercise  of 
its  franchises;  but  it  by  no  means  follows 
that,  because  the  street-railway  company  had 
the  capacity  to  take  an  easement  in  the  street 
for  a  term  extending  beyond  its  corporate 
franchises,  the  city  had  the  power  to  make 
such  a  grant 

The  power  of  the  city  in  such  matters  is 
not  to  be  determined  solely  by  the  power  of 
the  grantee  to  receive  the  interest  attempted 
to  be  conveyed.  It  is  just  as  essential  that 
the  city  shall  have  the  power  to  make  the 
grant  as  that  the  grantee  shall  have  the 
capacity  to  take  the  estate  granted.  In  its 
last  analysis  the  soundness  or  erroneousness 
of  the  conclusion  reached  by  the  circuit  court 
must  turn  upon  a  consideration  of  the  powers 
possessed  by  the  city  in  respect  to  the  use  of 
the  streets  for  street-railway  purposes.  That 
public  streets  are  a  public  trust,  to  be  held 
and  preserved  for  legitimate  street  uses,  is 
an  obvious  truth.  That  the  ordinary  power 
to  control  the  public  streets  usually  conferred 
upon  all  municipal  governments  will  not 
justify  a  diversion  to  other  uses,  nor  support 
a  delegation  of  the  power  of  control  to  others, 
or  any  abridgment  of  the  legislative  authority 
of  the  city  "over  the  streets,  is  well -settled 
law.  In  view  of  these  general  principles, 
what  were  the  powers  possessed  by  the  city 
of  Detroit  touching  the  use  of  ita  streets  for 
street-railway  purposes? 

1.  Bj^  repeated  decisions  of  the  Michigan 
courts  It  has  been  adjudged  that  a  street  rail- 
way, whether  the  motive  power  be  horse  or 
electricity,  is  but  an  improved  mode  of  street 
use,  and  is  not,  therefore,  an  additional  ser- 
vitude which  abutting  owners  may  restrain. 
Grand  Rapids  <SiL  R.  Co.  v.  Heisel,  88  Mich. 
62,  81  Am.  Rep.  806 ;  Street  R.  Co.  of  Grand 
Rapids  V.  West  Side  Street  R  Co.  48  Mich. 
488 ;  People  v.  Mutual  Gas-Light  Co.  of  De- 
troit, 88  Mich.  154;  People  v.  Ft,  Wayne 
A  B.  R,  Co.  92  Mich.  522.  16  L.  R.  A.  752 ; 
Dean  v.  Ann  Arbor  Street  R.  Co.  98  Mich.  880. 

2.  If  the  use  of  the  streets  for  street-rail- 
way purposes  is  a  legitimate   use,    then   it 
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must  follow  that  the  general  powers  vested 
in  the  city  by  its  charter  "  to  open,  close,  and 
widen  streets,"  and  "to  prescribe,  control, 
and  regulate  the  manner  in  which  the  high- 
wavs,  streets,  avenues,"  etc.,  ''shall  be  used 
and  enjoyed,"  is  a  power  broad  enough  to 
permit  the  city  to  consent  to  the  use  of  its 
streets  for  such  purposes  by  any  company 
having  the  requisite  franchises  of  a  street- 
railway  company.  Judge  Dillon,  in  his  work 
on  Municipal  Corporations  (sec.  575),  in 
summing  up  his  conclusions  with  respect  to 
the  general  charter  powers  of  municipalities 
over  their  streets  as  affecting  the  power  to 
grant  permission  for  such  use  of  the  streets  by 
street-railways,  says :  **  The  ordinair  powers 
of  municipal  corporations  are  usually  ample 
enough,  in  the  absence  of  express  legislation 
on  the  subject,  to  authorisse  them  to  permit 
or  refuse  the  use  of  streets  within  their  limits 
for  such  purposes.'' 

Upon  a  full  consideration  of  the  subject, 
the  supreme  court  of  Kansas,  In  the  case  of 
Atcliison  Street  R.  Go.  v.  Missouri  Pac.  R 
Co. ,  81  Kan.  6G1  (the  opinion  being  by  Judge 
Brewer,  now  an  associate  Justice  of  the 
United  States  Supreme  Court) ,  came  to  the 
same  conclusion.  Bearing  upon  the  same 
question  are  the  cases  of  Brown  v.  DupUais^ 
14  La.  Ann.  854;  State  v.  Corrigan  Consol, 
Street  R.  Co.  85  Mo.  274,  55  Am.  Rep.  861 ; 
Datis  V.  New  York,  14  N.  Y.  506,  67  Am. 
Dec.  186  (opinion  of  Comstock,  </.,  as  to  the 
sufflciencv  of  the  general  powers  to  support 
a  revocable  license)  ;  Elliott,  Roads  A  Streets, 
568 ;  Booth,  Street  Railway  Law,  §  15.  Tbst 
a  revocable  license  would  be  within  the  gen- 
eral charter  powers  of  the  city  is  distinctly 
supported  by  the  opinion  of  Judge  Taft,  now 
under  review. 

8.  Whether  such  general  powers  will  au- 
thorize a  consent  in  perpetuity  or  for  a 
definite  term  is  doubtful.  The  weight  of  ao- 
thority  seems  to  be  that  any  grant  of  an  ease- 
ment for  a  definite  time  operates  as  an  abridg- 
ment of  the  legislative  power  of  control  over 
the  streets,  and  would  not  be  an  exercise  of 
the  legislative  powers  conferred  by  the  char- 
ter. This  view  is  strongly  supported  by  the 
New  York  authorities,  as  well  as  many 
others.  Davis  v.  New  York,  14  N.  Y.  506, 
67  Am.  Dec.  186 ;  Milhau  v.  Sharp,  27  N. 
Y.  611,  84  Am.  Dec.  814 ;  New  York  v.  Second 
Ave.  R.  Co.  82  N.  Y.  272.  These  cases  seem 
to  proceed  upon  the  theory  that  the  grant  of 
any  easement  in  the  streets  Is  the  convejanoe 
of  a  property  interest  commensurate  with  the 
purpose  for  whidi  it  is  to  be  used,  and  there- 
fore irrevocable,  unless  that  power  is  re- 
served. In  New  York  v.  Seamd  Ave.  IL 
Co. ,  cited  above,  the  court  drew  a  very  sharp 
distinction  between  the  legislative  and  con- 
tractual powers,  say i  ng  that :  **  The  ri ehts  to 
create  and  establish  ferries  and  railroad  fran- 
chises are  quite  distinct  and  separate  from 
their  duties  as  legislatures,  having  authority 
to  pass  ordinances  for  the  control  and^vem- 
ment  of  persons  and  interests  within  the  city 
limits.  The  latter  are  powers  held  in  trust, 
as  all  legislative  powers  are,  to  be  used  snd 
exercisca  for  the  benefit  and  welfare  of  the 
whole  community,  while  the  former  are  prop* 
erty,  in  the  ordinary  sense,  to  be  acquirei^ 
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mnd  conveyed  In  the  same  manner  as  natural 
peraons  acquire  and  transfer  property,  and 
subject  to  the  operation  of  such  ordinances 
and  by-laws  as  may  be  lawfully  passed. "  82 
N.  Y.  271. 

It  is  to  be  also  observed  that  the  early  de- 
cisions of  that  state  did  not  recognize  a  street 
railway  as  an  ordinary  street  use,  but  a  new 
burden  upon  the  fee.  The  cases  are  reviewed 
in  FobM  V.  Borne,  W.  A  0.  R,  Co,  121  N.  Y. 
005,  8  L.  R.  A.  458.  Other  cases  holding  that 
the  general  power  of  control  1  ins  the  streets 
will  not  support  a  consent  to  their  use  in 
perpetuity  or  for  a  term  of  years  are  People's 
JF^ous.  R,  Ch,  V.  Memphis,  4  Coldw.  406 ;  Louis- 
viUe  Oity  R.  Co.  v.  LouistiUe,  8  Bnsh,  416 ; 
EicheU  v.  EcantmUe  Street  R.  Co.  78  Ind.  261, 
41  Am.  Rep.  561 ;  State  v.  Trenton,  86  N.  J. 
L.  79 :  Nash  v.  Lowry,  87  Minn.  263 ;  Lake 
Rolar^  Etev.  R.  Co.  v.  Baltimore,  77  Md.  852. 
20  L.  R.  A.  126.  The  contrary  view  is  sup- 
ported in  Brovon  v.  Duplessis,  14  La.  Ann. 
854,  and  State  v.  Corrigan  Consol.  Street  R 
Go.  85  Mo.  274,  55  Am.  Rep.  861.  The  ques- 
tion is  an  open  one  in  Michigan.  In  view  of 
the  strong  constitutional  policy  of  that  state 
in  favor  of  local  control  of  matters  purely 
local,  to  be  hereafter  more  fully  referred  to, 
it  is  not  impossible  that  the  courts  of  Mich- 
igan, if  the  occasion  shall  arise,  will  refuse 
to  follow  the  New  York  cases,  in  view  of  the 
widely  differing  policies  of  the  two  states  in 
the  matter  of  legislative  control  over  purely 
municipal  interests. 

We  do  not  thinly  it  necessary  to  decide  this 
question,  inasmuch  as  the  case  must  turn 
upon  a  consideration  of  other  legislation  more 
definitely  bearing  upon  the  power  of  the  city 
to  grant  a  vested  easement. 

In  the  interpretation  of  the  legislation 
hereafter  to  be  considered,  we  shall  make 
further  reference  to  these  charter  powers ;  but 
we  shall,  for  the  purposes  of  this  case,  assume 
that  further  power  was  necessary  to  support 
a  permission  to  use  the  streets  granted  for  a 
term  of  years. 

4.  This  was  the  state  of  the  law  when  the 
Michigan  legislature,  in  1861,  made  pro- 
vision for  the  incorporation  of  street-railway 
companies. 

The  constitution  of  the  state  does  not  per- 
mit the  organization  of  private  corporations 
under  special  acts,  but  requires  the  enact- 
ment of  general  laws  under  which  the  re- 
quisite number  of  persons  may  become  in- 
corporated with  the  powers  prescribed  in  the 
general  law.  In  obedience  to  this  require- 
ment there  was  enacted.  In  1855,  a  general 
law  providing  for  the  organization  of  train 
(ur  tram)  railway  companies.  Those  cor- 
porations were  peculiar,  in  that  it  was 
contemplated  that  the  railway  constructed 
should  be  subject  to  use  by  any  owner  of  cars 
adapted  for  use  on  such  road.  The  compen- 
sation of  the  owners  of  the  road  was  to  con- 
sist in  tolls  taken  at  toll  gates  placed  at  in- 
tervals along  the  line.  This  Train-Railway 
Act  vas  amended  in  1861,  so  as  to  provide 
for  the  or^nization  of  street-railway  com- 
panies. This  amendment  may  be  found  at 
sections  8526  and  8527,  How.  Anno.  Stat. 
Mich. 

In  1867  the  Act  was  further  amended, 
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which  latter  amendment  appears  as  a  proviso 
to  section  8527.     These  sections  are  as  fol* 

lows  ! 

''8526.  Added  1861,  p.  11,  Feb.  2,  Act.  14. 
Sec.  828.  It  shall  be  competent  for  parties 
to  organize  companies  under  this  act  to  con- 
struct and  operate  railways  in  and  through 
the  streets  of  any  town  or  city  in  this  state." 

*•  8-527.  Added,  lb..  Am.  1867,  p.  257.  Mar. 
27,  Act  188.  Sec.  84.  All  companies  or- 
corporations  formed  for  such  purposes  shall 
have  the  exclusive  right  to  use  and  operate 
anv  street  railways  constructed,  owned,  or 
held  by  them :  provided  that  no  such  com- 
pany or  corporation  shall  be  authorized  to 
construct  a  railway  under  this  act  through 
the  streets  of  any  town  or  city  without  the 
consent  of  the  municipal  authorities  of  such 
town  or  city,  and  under  such  regulations 
and  upon  such  terms  and  conditions  as  said 
authorities  may  from  time  to  time  prescribe : 
provided,  further,  that  after  such  consent 
shall  have  been  given  and  accepted  by  the 
company  or  corporation  to  which  the  same  is 
granted,  such  authorities  shall  make  no  regu- 
lations or  conditions  whereby  the  rights  or 
franchises  so  granted  shall  be  destroyed  or 
unreasonably  impaired,  or  such  company  or 
corporation  be  deprived  of  the  right  of  con- 
structing, maintaining  and  operating  such 
railway  in  the  streets  in  such  consent  or  grant 
named,  pursuant  to  the  terms  thereof.  ** 

Bv  another  act  passed  in  1868,  the  act  was 
further  amended,  being  section  8528,  and  ii 
as  follows: 

''8528.  Added  1868,  p.  88,  Feb.  18,  Act  88. 
Sec.  85.  It  shal  1  be  lawful  for  any  corpora- 
tion or  association  organized  under  the  act 
hereby  amended,  for  the  purpose  of  building 
and  operating  street-railways,  to  borrow 
money  for  the  purpose  of  constructing  and 
operating  the  road  or  roads  proposed  to  be 
constructed  by  them,  and  for  that  purpose  to 
mortgage  or  create  any  other  lien  on  their 
franchise,  road,  superstructure,  fixtures,  rol- 
ling stock  and  equipments;  and  whenever 
sucn  corporation  or  association  shall  have 
acquired  a  simple  easement  or  right  of  way 
for  its  proposed  road,  or  any  part  thereof,  and 
shall  have  made  and  filed  its  articles  of  as- 
sociation in  conformity  to  the  provisions  of 
the  act  hereby  amended,  any  mortgage  or 
mortgages  executed  by  such  corporation  or 
association  upon  the  route  or  routes  where 
such  easement  or  right  of  wav  has  been  ob- 
tained as  aforesaid,  uiall  be  a  legal  and  valid 
lien  upon  the  right  of  way  so  obtained,  to 
the  entire  extent  of  the  interest  of  such  cor- 
poration or  association  therein,  and  upon  the 
superstructure  and  fixtures  upon  such  route 
or  routes,  whether  the  same  shall  be  built 
before  or  after  or  parti  v  before  or  partly  after 
such  mortgaging,  ana  any  such  mortgage 
shall  be  deemed  to  be  a  mortgage  upon  real 
estate.  ** 

In  1867  a  separate  act  was  passed,  provid- 
ing for  the  organization  of  street-railway 
companies.  That  act  did  not  substantially 
change  the  manner  of  organization  or  powers 
of  such  companies,  nor  the  mode  in  which 
street  rights  might  be  acquired.  How.  Ann. 
Stat.  g§  8526,  8527.  Section  8548  reads  at 
follows : 
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"8548,  Sec.  18.  Any  street-railway  cor- 
poration organized  under  the  provisions  of 
this  act  may,  with  the  consent  of  the  cor* 
porate  authorities,  of  any  city  or  village, 
ffiven  in  or  by  an  ordinance  or  ordinances 
duly  enacted  for  that  purpose,  and  under  such 
rules,  rec^ulations,  and  conditions  as  in  and 
by  such  ordinance  or  ordinances  shall  be  pre- 
scribed, construct,  use,  maintain,  and  own  a 
street  railway  for  the  transportation  of  pas- 
sengers, in  and  upon  the  lines  of  such  streets 
and  ways,  in  said  city  or  village,  as  shall  be 
designated  or  granted  from  time  to  time  for 
that  purpose,  in  the  ordinance  or  ordinances 
granting  such  consent;  but  no  such  railway 
company  shall  construct  any  railway  in  the 
streets  of  any  city  or  village  until  the  com- 
pany shall  have  accepted  in  writing  the  terms 
and  conditions  upon  which  they  are  permitted 
to  use  said  streets;  and  any  such  company 
may  extend,  construct,  use,  and  maintain 
their  road,  in  and  along  the  streets  or  high- 
ways of  any  township,  adjacent  to  said  city 
or  village,  upon  such  terms  and  conditions 
as  may  be  agreed  upon  by  the  company  and 
the  township  board  of  the  township,  which 
agreement  and  the  acceptance  by  the  company 
01  the  terms  thereof,  shall  be  recorded  by  the 
township  clerk,  in  the  records  of  his  town- 
ship." 

Section  8549  provided  that,  after  rights  and 
privileges  had  been  granted  to  any  street 
railway,  such  grant  should  not  be  revoked. 

Section  8550  confers  power  upon  any  street 
railway  to  purchase  and  acquire,  at  judicial 
or  private  sale,  any  street  railway  *^  owned  by 
any  other  corporation  or  company,  together 
with  all  the  real  and  personal  estate  belong- 
ing thereto,  and  the  rights,  privileges  and 
franchises  thereof,  and  may  use,  maintain, 
and  complete  such  road,  and  may  use  and  en- 
joy the  rights,  privileges,  and  franchises  of 
such  company,  the  same  and  upon  the  same 
terms  as  the  company  whose  road  and  fran- 
chises were  so  acquired  could  have  done.** 
It  also  gives  to  such  companies  power  *'to 
sell,  lease,  dispose  of,  pl^ge  or  mortgage" 
**  their  railway,  fixtures,  property,  and  ap- 
purtenances, rights,  privileges  and  fran- 
chises. " 

By  section  8564,  all  the  **  powers,  rights, 
protection  and  privileges"  conferred  by  the 
act  were  extended  to  all  companies  thereto- 
fore organized  in  that  state. 

These  two  acts  were  both  in  full  force  and 
effect  at  the  date  of  the  extension  ordinance 
of  1879,  and  are  the  acts  which  the  circuit 
court  construed  as  conferring  only  an  im- 
plied power  to  grant  an  easement  of  way. 

6.  That  the  street-railway  acts  cited  here- 
tofore do  confer  the  power  to  grant  an  ease- 
ment is  conceded  by  the  learned  counsel  for 
the  citv.  That  this  power  is  not  expressly 
limited  as  to  the  term  for  which  such  a  grant 
may  be  made  is  also  conceded.  Their  con- 
tention is  that  the  power  under  which  any 
easement  mav  be  granted  is  not  an  express 
power,  but  implied  only  from  the  power 
granted  to  ''consent  to  the  operation"  of  the 
charter  franchises ;  that  a  power  arising  only 
from  this  power  *'to  consent"  is  necessarily 
limited  by  the  duration  of  the  franchises 
consented  to.    This  conclusion  seems  to  rest 
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the  case  upon  the  assumption  that  the  power 
of  the  city  to  grant  any  easement  is  found 
alone  in  the  train -rail  way  act,  and  to  ex- 
clude from  consideration,  in  construing  that 
act,  the  peculiar  constitutional  policy  of  the 
state  limiting  the  legislative  power  in  the 
matter  of  direct  interference  with  the  purely 
local  concerns  of  the  cities  and  chiurtered 
villages  of  the  state.  It  also  excludes  from 
consideration  the  general  charter  powers  of 
the  city  of  Detroit  over  its  streets ;  it  fails  to 
read,  in  connection  with  the  train-railway 
act,  the  more  elaborate  street-railway  act 
passed  in  1867,  and  in  full  force  and  effect 
when  the  extension  ordinance  was  passed, 
and  attaches  little  Importance  to  the  general 
purpose  the  legislature  had  in  view  when  it 
understook  to  provide  for  the  establishment 
of  street-  railway  companies.  Any  conclusion 
drawn  alone  from  an  artificial  construction  of 
the  train- rail  way  act,  and  which  ignores  in 
so  large  a  deirree  the  primary  canon  of  con- 
struction which  require  that  effect  shall  be 
given  to  the  intent  of  the  lawmaking  power, 
and  that  that  intent  shall  be  ascertained  in 
every  legitimate  way,  must  bring  about  an 
unsatisfactory  result. 

We  entirely  agree  with  the  rule  which  re- 
quires a  strict  construction  of  the  powers  of 
municipal  corporations,  "and  that  such  cor- 
porations can  exercise  only  those  powers 
which  are  either  granted  by  express  words, 
or  those  necessarily  or  fairly  implied  in  or 
incident  to  the  powers  expressly  granted,  or 
those  essential  to  the  declared  objects  and 
purposes  of  the  corporation,  not  simply  con- 
venient, but  indispensable."  1  Dill.  Mun. 
Corp.  §  55. 

But  the  books  abound  in  rules  of  construc- 
tion. They  all  have  one  end  in  view,  and 
that  is  to  ascertain  and  declare  the  intent  of 
the  act  under  construction.  Contrasting  the 
rule  which  requires  a  strict  construction  of 
penal  statutes  with  the  rule  requiring  that 
the  intent  of  the  legislature  shall  govern. 
Chief  Justice  Marshall,  in  United  8UUe$  v. 
Wiltberger,  18  U.  S.  6  Wheat.  95,  5  L.  ed. 
42,  as  to  the  rule  of  intent,  said :  "  It  is  a 
modification  of  the  ancient  maxim,  and 
amounts  to  this :  that,  though  penal  statutes 
are  to  be  strictly  construed,  they  are  not  to 
be  construed  so  as  to  defeat  the  obvioos  in- 
tention of  the  legislature." 

In  United  States  v.  HarttoeU,  78  U.  8.  6 
Wall.  895,  18  L.  ed.  asa,  the  court,  in  speak- 
ing of  this  rule  of  strict  construction  of  cer- 
tain classes  of  statutes,  said  of  the  rule  that : 
**  Whenever  invoked,  it  comes  attended  with 
qualifications  and  other  rules  no  less  im- 
portant. It  is  by  the  light  which  eac^  con- 
tributes that  the  judgment  of  the  court  is  to 
be  made  up.  The  object  in  construing  penal 
as  well  as  other  statutes  is  to  ascertain  the 
legislative  intent.  That  constitutes  the  law. 
If  the  language  be  clear,  it  is  conclusive. 
There  can  be  no  construction  where  there  is 
nothing  to  construe.  The  words  must  be 
narrowed  to  the  exclusion  of  what  the  legis- 
lature intended  to  embrace ;  but  that  intention 
must  be  gathered  from  the  words,  and  they 
must  be  such  as  to  leave  no  room  for  a  rea- 
sonable doubt  upon  the  subject.  It  must  not 
be  defeated  by  a  forced  and  overstrict  con- 
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■truction.  The  rule  does  not  exclude  the  ap- 
plication of  common  sense  to  the  terms  made 
use  of  in  the  act  in  order  to  avoid  an  ab- 
surdity which  the  legislature  oufcht  not  to  be 
presnined  to  have  intended.  When  the  words 
are  general,  and  include  yarious  classes  of 
persons,  there  is  no  authority  which  would 
justify  a  court  in  restricting  them  to  one 
class,  and  excluding  others,  where  the  pur- 

?ose  of  the  statute  is  alike  applicable  to  all. 
'he  proper  course  in  all  cases  is  to  adopt 
that  sense  of  the  words  which  best  harmonizes 
with  the  context,  and  promotes  in  the  fullest 
manner  the  policy  and  objects  of  the  legis- 
lature. The  rule  of  strict  construction  is  not 
violated  by  permitting  the  words  of  the  stat- 
ute to  have  their  full  meaning,  or  the  more 
extended  of  two  meanings,  as  the  wider 
popular,  instead  of  the  narrow  technical,  one ; 
but  tiie  words  should  be  taken  in  such  a 
sense,  bent  neither  one  wajr  nor  the  other,  as 
will  best  manifest  the  legislative  intent." 

Guided  by  these  modifications  of  the  strict 
construction  rule,  we  will  now  proceed  to  test 
the  soundness  of  the  conclusion  reached  in 
regard  to  the  construction  of  the  train- 
railway  act. 

We  must  begin  with  the  observation  that 
it  is  an  error  to  assume  that  under  either  of 
the  street-railway  acts  the  operativeness  of 
any  of  the  franchises  conferred  upon  street- 
railway  companies  is  made  dependent  upon 
the  consent  of  municipalities.  The  power  to 
consent  is  not  a  power  of  consent  to  the  opera- 
tion or  vitality  of  the  charter  franchises.  The 
consent  which  the  city  is  to  give  is  a  consent 
to  the  construction  of  any  such  road  in  its 
streets.  In  support  of  the  contention  that 
municipal  consent  Is  essential  to  the  full 
vitality  of  the  charter  franchises,  much  im- 
portance has  been  attached  to  the  fact  that 
the  requirement  of  such  consent  is  found  in 
the  train-railway  act  in  the  form  of  a  proviso 
to  section  84,  and  therefore  to  be  construed 
as  a  limitation  upon  the  granting  section 
No.  88.  The  learned  circuit  judge  seems  to 
have  attached  much  weight  to  the  fact  that 
this  provision  constitutes  a  proviso,  for  he 
says:  **Tlie  office  of  a  proviso  is  usually 
that  of  a  limitation."  **It  here  introduces  a 
limitation  in  two  ways :  First,  by  making 
the  franchise  operative  only  on  consent  of  the 
city ;  and,  second,  by  allowing  the  city,  in 
giving  its  consent,  to  surround  the  exercise 
of  the  franchise  with  such  further  limitations 
as  it  may  choose  to  impose. " 

While  the  ordinary  purpose  of  a  proviso 
is  one  of  limitation,  yet  it  is  not  always 
the  case.  It  sometimes  operates  to  broaden 
an  act,  and  often  is  introduced  by  way  of 
abundant  and  excessive  caution.  Provisos 
should  be  strictly  construed,  and  their  effect 
ascertained  from'a  general  view  of  the  act  to 
which  they  are  attached.  Sutherland  Stat. 
Constr.  §  222. 

In  the  more  elaborate  street-railway  act 
passed  in  1867,  and  which  must  be  looked  to 
as  one  source  of  the  city's  power  to  pass  the 
extension  ordinance,  this  provision  does  not 
occur  as  a  proviso.  *  There  the  language  of 
aecdon  18  (being  section  8548,  How.  Stat.) 
is  that  **any  street-railway  corporation  or- 
ganized under  the  provisions  of  tnis  act  may, 
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with  the  consent  of  the  corporate  authorities 
of  any  city  or  village,"  etc.,  ** construct,  use, 
maintain  and  own  a  street  railway,"  etc. 
This  would  seem  to  indicate  that  very  little 
consequence  is  to  be  attached  to  the  fact  that 
the  consent  feature  of  the  train- rail  way  act 
appears  in  the  form  of  a  proviso.  What  the 
intent  of  the  legislature  was  in  requiring  the 
companies  organized  under  that  act  to  obtain 
the  ^con8ent"^of  the  city  must  be  determined 
by  much  wider  consideration  of  the  questions 
involved. 

To  the  practical  operation  of  a  street  rail- 
way, three  things  were  essential  under  the 
law  of  Michigan.     These  were : 

First.  Corporate  capacity;  this,  because 
under  the  law  of  that  statute  there  seems  to 
have  been  no  provision  by  which  natural 
persons  could  directly  acquire  the  other  re- 
quisite franchises. 

Second.  A  franchise  to  operate  the  road  and 
tnko  tolls. 

'lliird.  A  right  to  occupy  particular  streets 
with  the  necessary  tracks  and  equipments. 

These  three  requisites  are  distinct  and 
separable.  The  first  two  are  essentially  fran- 
chises which  could  only  come  from  the  state ; 
the  third  and  equally  essential  requisite 
could  not  come  from  the  state,  and,  if  ac- 
quired at  all,  must  come  from  the  muni- 
cipality within  which  it  was  proposed  to 
exercise  its  substantial  franchises.  This  con- 
clusion is  rested  on  the  limitation  Imposed 
upon  the  legislative  power  of  the  state  con- 
cerning purely  municipal  interests. 

The  constitutional  provisions  referred  to 
are  these : 

''The  legislature  shall  provide  for  the  in- 
corporation and  organization  of  cities  and 
villages,  and  shall  restrict  their  powers  of 
taxation,  borrowing  money,  contracting  debta 
and  lending  their  credit."  Article  15,  §  18. 
"The  legislature  may  confer  upon  or- 
ganized townships,  incorporated  cities  and 
villages,  and  upon  the  board  of  supervisors 
of  the  several  counties,  such  power  of  local 
legislative  and  administrative  character  as 
they    may  deem  proper."    Article  4,  %  88. 

**  The  legislature  shall  not  .  .  .  vacate 
nor  alter  any  road  laid  out  by  commissioners, 
or  highways,  or  any  street  in  any  city  or 
village,  or  in  any  incorporated  town  plat." 
Article  4,  g  28. 

In  speaking  of  the  effect  of  the  restrictions 
upon  state  interference  in  local  matters  of 
municipalities,  the  supreme  court  of  Mich- 
igan, in  AUar  v.  Wayne  County  Avditors^  48 
Mich.  76-97,  through  Campt)ell,  «/.,  said: 
**  It  is  not,  and  it  certainly  cannot  be,  claimed 
that  under  our  constitution  there  be  any  such 
thing  as  a  municipal  government  which  is 
not  managed  by  popular  representatives  and 
agencies  deriving  their  authority  from  the 
inhabitants.  No  business  which  is  in  its 
nature  municipal  can  be  controlled  by  the 
state  or  other  outside  authorities. " 

He  cites  P^^le  v.  Hurlbut,  24  Mich.  44,  9 
Am.  Rep.  108;  Bsapls  v.  SpringwelU  Twp. 
Board,  25  Mich.  158 ;  JPeopU  v.  Detroit,  29 
Mich.  108 ;  Peoples.  Rolikan,  Id.  116.  Judge 
Campbell,  in  the  same  opinion  from  which 
we  have  just  quoted,  adds :  **  The  municipal 
ooroorations  of  this  state,   as  we  have  had 
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frequent  occasion  to  declare,  are  all  organized 
in  such  a  way  as  to  preserve  to  the  inhabit- 
ants full  means  of  self -government. "  48 
Mich.   102. 

It  is  impossible  to  draw  from  these  pro- 
visions any  recognition  of  inherent  or  un- 
granted  authority  in  either  the  townships, 
villages,  or  cities  of  Michigan.  That  they 
do  have  the  effect  to  limit  materially  the 
ordinary  powers  of  legislatures  over  the 
purely  local  affairs  of  such  communities  is 
most  obvious.  It  is  equally  obvious  that  in 
rej^ard  to  purclv  local  affairs  the  legislature 
can  only  act  by   conferring  discretionary 

flower  in  ref^ard  to  such  subjects  upon  the 
ocal  authorities.  If  the  legislature  wishes 
to  confer  or  withhold  such  power,  it  ma^  do 
so.  If  it  shall  deem  such  powers  expedient, 
it  may  confer  them  with  such  limitations  as 
it  shall  deem  wise.  The  power,  when  con- 
ferred, must  be  subject,  as  to  its  exercise,  to 
both  local  discretion  and  administration.  It 
can  no  more  command  the  exercise  of  the 
power  conferred  than  it  could  directly  act  in 
regard  to  such  local  concerns.  From  these 
constitutional  limitations  a  policy  favorable 
to  local  self-government  is  plainly  deduc- 
ible ;  and,  in  me  interpretation  of  legislative 
provisions  designed  to  confer  power  over 
purely  local  concerns,  consideration  should 
be  given  to  this  state  policy,  as  well  as  to 
the  fact  that  the  legislature  ought,  in  the 
interest  of  local  government,  to  confer  a  wide 
discretion  upon  municipalities,  being  itself 
incompetent  to  legislate  directly  upon  such 
concerns.  It  is  evident  that  the  legislature 
could  not  grant  to  any  street  railway  the 
right  to  construct  and  operate  its  road  upon 
any  particular  street.  It  may  provide  for 
the  incorporation  of  such  companies,  and  en- 
dow them  with  the  franchises  necessary.  For 
the  necessary  street  rights  they  must  be  re- 
ferred to  the  only  authority  which  can  grant 
such  privileges, — the  local  government  of 
the  municipality  in  which  it  is  proposed  to 
operate  such  road.  It  may  confer  power 
upon  such  municipalities  to  grant  or  with- 
hold such  easements.  The  right  to  make  such 
grants  may  be  conferred,  subject  only  to  such 
terms  and  conditions  as  the  municipality  may 
impose,  or  it  m&y  surround  the  power  with 
such  limitations  as  it  sliall  deem  wise.  It 
cannot  require  that  the  municipality  shall 
exercise  the  powers  conferred.  That  must 
be  left  to  the  discretion  of  the  municipal  au- 
thority. If  this  view  of  the  limitations  upon 
the  legislative  power  of  the  state  be  sound, 
it  must  follow  that  when  the  state  acts  in  the 
only  way  that  it  can  act, — by  conferring  upon 
the  municipalitv  the  powers  necesnary  to  the 
establishment  of  such  public  facilities  of  in- 
tra-city  travel, — and  does  this  in  general 
terms,  limitations  upon  the  discretion  of  the 
municipality  in  the  exercise  of  that  power 
ou^ht  to  be  plainly  apparent  before  the  court 
will  be  justified  in  declaring  their  existence. 
The  design  of  the  legislature  was  to  pro- 
vide for  what  was  becoming,  under  the  de- 
mands of  modern  civilization,  a  pressing 
public  necessity,— a  necessity  as  indispensa- 
ble as  lighted  or  paved  streets;  yet  they 
were  public  facilities,  the  demand  for  which 
was  only  felt  in  the  cities  of  the  state,  and 
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was  a  matter  of  strictly  local  interest  Ths 
statecould  only  authorize  the  incorporation  of 
companies,  and  endow  them  with  mdi  sub- 
stantial franchises  as  would  enable  tfaem  to 
operate  such  roads  whenever  the  municipali- 
ties should  grant  the  necessary  consent  to  the 
occupation  of  their  streets  with  their  trscki 
and  equipments.  This  it  could  only  do  by 
a  general  law  applicable  to  all  companies 
organized  to  carry  on  that  business.  The 
just,  reasonable,  and  fair  interpretation  of  the 
provision  in  each  act  requiring  consent  is  that 
nothing  in  either  act  shall  be  construed  as 
authorizing  any  such  road  to  occupy  the 
streets  of  any  city  with  its  tracks  and  can 
without  first  obtaining  from  such  city  the 
right  of  way  necessaryT  which  right  may  he 
granted  by  the  city  upon  terms  and  conditions 
satisfactory  to  it  ana  acceptable  to  tJie  com- 
pany, and  that  this  consent  to  sudi  construc- 
tion and  occupancy  shall  not  be  subject  to 
repeal  or  alteration  when  granted  and  ac- 
cepted. 

If  these  two  acts  be  treated  as  not  in  them- 
selves conferring  any  power  to  consent  to  the 
use  of  the  public  streets  for  street-railway 
purposes,  it  is  because  the  legislature  deemed 
that  such  power  already  existed.  If  this 
recognition  of  the  existence  of  the  requisite 
authority  be  confined,  as  to  Detroit,  to  the 
legislative  authority  of  that  city,  under  its 
charter  powers,  to  grant  a  revocable  easement, 
franchise,  or  license,  then  it  would  seem  to 
follow  that  a  necessary  effect  of  the  provision 
found  in  each  of  these  acts  prohibiting  ths 
repeal  or  alteration  of  the  consent  granted 
after  acceptance,  would  operate  to  destroy 
the  former  power  of  revocation,  and  make  any 
subsequent  exercise  of  the  original  legislative 
power  irrevocable.  However  this  may  be, 
we  are  of  opinion  that  these  acts  do  directly 
confer  power  to  consent  to  such  use  of  the 
streets,  and  that,  when  such  consent  is  once 
given  and  accepted,  it  is  irrevocable  for  the 
term  fixed  by  the  grant.  The  power  to  con- 
sent is  in  and  of  itself  the  power  to  grant  an 
easement.  The  **  consent"  is  an  easement, 
and  the  act  of  consenting  to  the  use  of  the 
streets  for  street-railway  purposes  is  the  act 
of  granting  an  easement  in  the  streets.  Con- 
sent to  such  use  of  the  streets  constitutes  a 
typical  easement,  and  the  right  granted 
thereby  is  an  interest  in  realty,  being  an  in- 
corporeal hereditament.  Whether  this  ease- 
ment is  subject  to  revocation,  or  is  in  per- 
petuity, or  for  a  term  of  years,  may  depend 
upon  the  terms  of  the  ordinance  or  the  further 
terms  of  the  act  conferring  the  power  to  grant 
the  consent. 

What  the  legislature  meant  by  the  ''con- 
sent" it  intended  the  municipality  should 
grant  if  it  saw  fit  is  illustrated  by  section  10 
of  the  Train- Rail  way  Law.  That  section 
permitted  such  companies  to  enter  upon  and 
condemn,  under  the  state's  right  of  eminent 
domain,  a  right  of  way  100  leet  in  width, 
but  limited  this  right  by  prohibiting  the  lo- 
cation of  such  road  **  through  anv  orchard  or 
garden  without  the  consent  of  tiie  owner 
thereof."  This  did  not;  in  any  true  sense, 
make  the  operation  or  exercise  of  the  fran- 
chise granted  dependent  upon  the  owner  of 
the  orchard  or  gai^en.    It  simply  said  to  such 
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•companies:  "We  grant  you  the  power  to 
•«Qter  upon  and  condemn  a  right  of  way ;  but 
if,  in  the  exercise  of  your  franchises,  you 
"Wish  to  locate  your  road  through  an  orchard 
or  garden,  this  power  shall  not  be  taken  to 
authorize  you  to  locate  your  road  throueh 
flucli  orchard  or  garden  without  you  obtain 
the  owner's  consent, — that  is,  unless  yon,  by 
agreement,  obtain  an  easement  from  the 
o'wueT. " 

It  is  not  enough  that  the  incorporators  have 
obtained  a  franchise  to  be  an  incorporation, 
nor  that  tiie  corporation  has  been  endowed 
with  power  to  operate  a  railroad,  commercial 
or  street ;  but  it  must  also  acquire,  from  those 
owning  or  controlling  the  property  on  or  over 
w^hich  it  is  proposed  to  run  their  road,  a  per- 
mission to  occupy  sufficient  land  for  that 
purpose.     In  this  sense  it  may  be  said  that 
«very  railway  company  having  the  requisite 
franchise  to  acquire,  own,  and  operate  such 
Toad,  and  not  having  the  power  of  eminent 
'domain,  is  unable  to  exercise  its  franchise  to 
operate  such  a  road  until  it  shall  first  obtain 
the  ^'consent''  of  those  owning  or  controlling 
the  land  over  which  its  road  must  be  con- 
structed.   But  it  is  not  true  that  either  the 
franchise  to  construct  or  operate  a  railway 
-comes  from  the  owner  of  private  lands  or  the 
municipal  authorities  controlling  the  public 
streets.    The  right  to  construct  and  operate  a 
road  through  an  orchard  or  garden  or  on  the 
public  streets  is  dependent,  in  the  first  in- 
stance, upon  the  consent  of  the  owner  of  the 
orchard  or  garden,  and,  in  the  second,  upon 
the  consent  of  the  local  government  control- 
ling the  public  streets.    This  consent  or  per- 
mission, whether  it  come  from  the  private 
owner  or  the  local  government,  is  in  all  re- 
spects, whether  it  be  permanent  or  for  a  term 
of  years,  or  at  the  will  of  the  one  consenting, 
what  the  law  denominates  an  '^  easement,  ''the 
duration  of  which  is  dependent  only  upon 
the  extent  of  the  interest  the  grantor  had  au- 
thority to  grant,  and  the  terms  of  the  consent 
itself.     That  the  power,  whatever  it  may  be, 
is  not  an  implied  power,  is  most  obvious. 
The  legislature,  it  must  be  remembered,  did 
not  have  the  power,   independently  of  the 
«ity,  to  grant  to  any  company  a  right  to  enter 
opon  and  occupy  the  streets  or  Detroit.   Now, 
if  it  had  granted  the  right  to  enter  upon  a 
particular  street  and  occupy  It  for  such  pur- 
i)08e8  without  in  terms  mentioning  the  con- 
sent of  the  city,  it  will  be  agreed  that  there 
was  an  implied  power  ^ranted  the  city  au- 
thorizing it  to  consent ;  but  when,  as  in  these 
two  acts,   it  is  expressly  provided  that  the 
<»n8ent  of  the  city  must  be  first  obtained,  and 
then  the  legislature  proceeds  to  expressly 
state  how  that  consent  shall  be  given, — that 
the  terms  and  conditions  must  be  such  as  are 
satisfactory  to  the  city,  and  that,  after  such 
•consent  has  been  given  and  accepted,   the 
right,  franchise,  or  easement  shall  not  be  de- 
stroyed or  unreasonably  impaired   by  any 
regulation  or  conditions  to  be  made  tbere- 
sfter  by  the  city, — it  seems  too  obvious  for 
argument  that  a  power  is  expressly  given. 
An  express  statement  of  the  mode  in  which 
an  implied  power  is  to  be  exercised,  and  an 
•express  statement  of  what  shall  be  its  effect 
when  exercised,  is  an  inexplicable  anomaly. 
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That  the  legislature  regarded  the  "consent" 
of  the  city  to  such  use  of  the  streets  as  in 
itself  an  easement  of  way  is  most  apparent 
when  we  look  to  other  sections  of  the  same 
act.  By  an  amendment  of  the  street  railway 
sections  of  the  train-railway  act  it  was  pro- 
vided that  all  such  corporations  should  have 
the  power  to  borrow  money  for  the  purpose 
of  building  and  operating  their  roads,  "  and 
for  that  purpose  to  mortgage,"  etc.,  "their 
road  ana  superstructure,  nxtures,  rolling 
stock  and  equipments,  and  whenever  such 
road  shall  have  ac(^uired  a  simple  easement 
or  right  of  way  for  its  proposed  road,  .  .  . 
any  mortgage  or  mortgages  executed  by  such 
corporation,  .  .  .  upon  the  route  or  routes 
where  such  easement  or  ri  eht  of  way  has  been 
obtained,  as  aforesaid,  shall  be  a  legal  and 
valid  lien  upon  the  right  of  way  so  obtained 
to  the  entire  extent  of  the  interest  of  such 
corporation  .  .  .  therein,  .  .  .  and 
every  such  mortgage  shall  be  deemed  a  mort- 
gage upsn  real  estate. "  Substantially  similar 
power  is  conferred  under  the  subsequent 
street-railway  act. 

The  case  of  People  v.  O'Brien,  to  which  we 
have  several  times  referred,  is  again  in  point, 
as  to  the  effect  of  a  municipal  power  to  con- 
sent to  the  construction  of  such  road.  In  that 
case  the  court  (as  we  have  in  another  part  of 
this  opinion  shown)  held: 

First.  That  the  **  consents"  were  the  muni- 
ments of  title  to  the  enjoyment  of  the  rights 
acquired  thereunder. 

Second.  That  the  limitation  stated  in  the 
charter  was  not  operative  as  a  limitation  upon 
the  power  of  the  city  to  grant  an  easement  in 
perpetuity. 

Trie  third  point,  as  to  the  effect  of  a  repeal 
of  the  charter  upon  the  rights  thus  acquired, 
is  not  in  point  here. 

It  must  follow  that,  if  a  grant  in  perpetuity 
to  a  1,000  year  corporation  was  good,  a  grant 
for  thirty  years  to  a  fourteen- year  cor- 
poration would  be  equally  good,  under  a  like 
power  to  consent. 

The  same  court,  in  the  case  of  Miner  t. 
New  York  Oent  db  H.  B.  R,  Oo,,  128  N.  T. 
242,  applied  the  same  principle  in  a  con« 
demnation  case.  A  railway  corporation  was 
organized  with  a  life  of  fifty  years.  It  con- 
demned a  right  of  way  across  the  lands  in 
Question.  Subsequently,  it  became  consoli- 
aated  with  other  railroad  companies,  who 
took  and  acquired  all  its  rights,  property, 
and  franchises.  An  action  of  ejectment  was 
brought  to  recover  the  right  of  way  which 
had  been  condemned,  the  life  of  the  corpora- 
tion which  condemned  it  having  expired.  It 
was  held  that  the  condemnation  of  the  ease- 
ment was,  in  the  very  nature  of  the  transac- 
tion, intended  to  be  a  permanent  appropria- 
tion of  the  right  of  way  for  railroad  purposes, 
and  that  the  easement  thus  appropriated  was 
not  limited  to  the  life  of  the  corporation. 

Our  conclusion  upon  this  branch  of  the  case 
is: 

First.  That  the  legislature  meant,  by  ths 
term  "consent,"  no  more  and  on  less  than 
would  be  meant  by  **  right  of  way"  or  "  ease- 
ment." "Consent,"  in  the  connection  used, 
is  synonymous  with  "easement"  or  "right  of 
way." 
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Second.  This  power  to  **  consent"  is  not  an 
Implied  power.  The  power  is  directly  im- 
ported by  the  lansua^  of  the  act.  To  say 
that  the  municipalities  shall  hKYe  power  to 
consent  to  such  use  of  the  public  streets  is  to 
•ay  no  more  than  is  imported  when  the  legis- 
lature says  that  such  company  may  put  down 
their  tracks  with  the  consent  of  the  city,  on 
terms  and  conditions  agreed  upon  between 
the  city  and  the  company.  In  the  latter  case, 
quite  as  plainly  as  by  the  first  form  of  ex- 
pression, the  legislature  permits  the  exercise 
of  the  power  to  Rrant  an  easement  for  such 
purposes.  }^o  rule  of  construction  would 
authorize  us  to  say  that  in  the  one  form  the 
power  is  any  more  express  than  in  the  other. 

6.  We  are  thus  led  to  conclude  that  these 
street-railway  acts  directly  confer  upon  the 
municipalities  of  the  state  power  to  grant  to 
street- rail  way  companies  such  an  easement 
of  way  in  the  streets  as  is  requisite  for  the 
purposes  to  be  accomplished.  That  power 
is  conferred  without  any  express  words  of 
limitation.  On  the  contrary,  the  "  terms  and 
conditions'*  upon  which  the  grant  is  to  be 
made  are  left  to  the  discretion  of  the  local 

f^overnment.  Unless  there  be  some  limitation 
mplied  by  other  considerations  not  yet  al- 
luded to,  the  term  for  which  such  a  grant  may 
be  made  is  just  as  much  a  matter  about  which 
municipal  discretion  is  to  be  exercised  as  any 
other  of  the  terms  of  the  grant. 

One  who  contends  that  a  provision  of  an  act 
must  not  be  read  literally  must  be  able  to 
show  one  of  two  things,  either  that  there  is 
some  other  provision  which  cuts  down  or  ex- 

f^ands  its  meaning,  or  else  that  the  provision 
tself  is  repugnant  to  the  general  purview. 
Ifuth  V.  Tamplin,  L.  R.  8  Q.  B.  Div.  258 ; 
Sutherland,  Stat.  Constr.  g  288. 

It  has  been  urged  that  by  necessary  im- 
plication this  power  is  limited  to  an  easement 
not  exceeding  the  duration  of  the  substantial 
charter  franchises,  and  that  such  limitation 
is  implied : 

First.  From  a  consideration  of  the  policy 
of  the  state  concerning  the  duration  of  cor- 
porations as  shown  by  the  state  constitution. 

Second.  From  the  limitation  imposed  by 
the  legislature  upon  the  life  of  street-railway 
companies. 

Third.  An  apprehension  of  possible  evils 
to  result  from  perpetual  or  long  grants  of 
street  privileges. 

Section  10,  article  15,  of  the  State  Consti- 
tution provides  that  no  corporation,  except 
for  municipal  purposes  or  for  the  construction 
of  railroads,  plank  roads,  and  canals,  shall  be 
created  for  a  longer  period  than  thirty  years. 
It  has  been  much  debated  as  to  wnether 
street  railways  come  within  this  prohibition. 

9J  L.  R.  A. 


Street  railways  were  practically  unknown 
when  the  constitution  was  adopted.  The  pro- 
vision referred  to  seems  to  except  out  of  the 
limitation  all  that  class  of  quasi  public  cor- 
porations to  which  a  street  railway  belongs. 
The  same  reasons  which  would  demand  a  Iodz 
continuance  of  the  powers  of  a  commercial 
road,  a  canal,  or  a  plank  road,  apply  to  a 
street  rail  way.  These  considerations  seem  to 
indicate  that  a  railway  is  not  within  the  clas» 
of  corporations  to  which  the  oonstitntionsl 
inhibition  is  applicable,  and,  if  applicable 
at  all,  it  is  only  so  because  the  excepted  cor- 
porations are  specifical  ly  named.  The  spirit 
of  the  provision  would  include  such  ocmi- 
panies  within  the  exceptions.  The  legis- 
lature, by  the  limitation  imposed  upon  the 
life  of  street  rail  way  corporations,  was  prob- 
ably of  opinion  that  the  letter  6t  Uie  con- 
stitution operated  to  require  them  to  applj 
the  limitation,  inasmuch  as  a  street  railway 
is  not  a  commercial  railway.  In  any  view 
of  the  question,  that  constitutional  provision 
does  not  afford  evidence  of  any  such  strong 
public  policy  as  should  operate  to  impose  & 
limitation  upon  the  power  of  the  city  to  make 
a  grant  of  a  right  of  way  extending  for  1$ 
years  beyond  the  corporate  life  of  the  grantee. 

The  evils  to  be  apprehended  from  long 
grants  of  easements  to  such  companies  seem 
to  us  not  to  be  such  as  to  Justify  a  con- 
structive limitation  oil  that  account  The 
power  to  make  an  irrevocable  contract  giving 
an  easement  of  some  considerable  duration  is 
an  inseparable  incident  in  any  scheme  for 
furnishing  such  public  facilities  as  a  street 
railroad.  The  duration  of  such  grants  must 
be  a  question  of  discretion  to  be  exercised  by 
some  public  authority.  That  the  exercise  of 
that  discretion  should  be  left  to  the  local 
government  as  a  question  of  purely  local  in- 
terest seems  most  consistent  with  the  proprie- 
ties of  the  case,  and  most  in  accord  with  the 
decentralizing  policy  so  peculiar  to  the  state 
of  Michigan. 

Lord  Eldon,  in  Wilkinson  y.  Adam^  1  Yes. 
&  B.  466,  quotes  Lord  Hardwicke  as  saying 
that  "a  necessary  implication  means,  not 
natural  necessity,  but  so  strong  a  probabilitv 
of  an  intention  that  one  contrary  to  that  which 
is  imputed  to  the  party  using  the  language 
cannot  be  supposed. "  This  oeflnition  meeta 
our  approval.  Applying  it  to  the  considera- 
tions urired  as  sufficient  to  impose  a  limita- 
tion by  Implication,  we  are  unable  to  say 
that  they  afford  "so  strong  a  probability  of 
an  intention  that  one  contrary  to  that  which 
is  imputed  cannot  be  supposed."  State  v. 
Union  Bank,  9  Yerg.  164. 

The  decree  muet  be  reversed^  and  HU 
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1.  The  finding  of  liftcts  by  Xh»  appellate 
court  of  lUlDois  does  not  bind  the  supreme  oourt 
in  chancery  oases. 

B.  A  mere  lloenae  and  not  a  flmnehliio  to 

given  to  a  street  railway  oompany  by  an  ordi* 
nance  granting  the  consent  of  a  city  to  the  qse  of 
streets  for  its  tracks. 

8*  AaordbUkneereTokinf  thelieenseof 
a  street  railway  eonpaay  for  its  faUure 
to  oompiy  with  the  conditions  on  which  it  was 
granted  Is  not  invalid  on  the  ground  that  it  Is  the 
annulment  of  a  franchise,  where  the  right  to  re- 
voke the  license  is  expressly  reserved. 

4«  The  Invalidity  of  a  aeetion  of  an  or^ 
dinanee  attempting  to  forfeit  tracks  of  a  street 
rallwaj  company  on  revoking  its  license  does  not 
make  the  other  parts  of  the  ordinance  invalid. 

6«  One  cannot  ol^oet  on  appeal  to  a  peti- 
tloD  because  it  failed  to  make  him  a  party.  If  he 
flled  an  answer  to  it  and  had  all  the  rights  of  a 
party  on  the  trlaL 

6.  It  will  be  premimed  on  appeal  that  a  dty 
attorney  had  authority  to  file  a  petition  for  the 
dty,  in  the  absence  of  anything  to  show  the  con- 
trary. 

7.  It  is  within  the  Judicial  discretton  of 
a  chancellor  to  hear  the  witness  himself  In 
computing  the  amount  due  on  bonds  and  mort- 
gage without  having  their  testimony  taken  by  a 
master. 

(October  22, 18M.) 

APPEAL  by  intervener  from  a  judgment  of 
the  Appellate  Court,  Fourth  District, 
modifying  a  judgment  of  the  Circuit  Court  for 
St.  Clair  County  in  favor  of  intervenor  in  an 
action  brought  by  J.  D.  Perry  ei  al,  for  the 
foreclosure  of  a  morteago  upon  the  property 
of  the  defendant,  as  to  which  the  intervenor 
claimed  the  right  of  forfeiture  and  removal  of 
the  tracks  from  its  streets.    BeoerMd, 

Statement  by  Baker*  </.; 

The  Citizens*  Horse  Railway  Company, 
appellee  herein,  was  granted  the  right  and 
privilege  of  laying  its  track  and  operating 
Its  road  along  certain  streets  in  the  city  of 
Belleville,  under  and  by  virtue  of  an  ordin- 
ance passed  December  21,  1885.  Section  1 
granted  the  right  and  named  the  route.  Sec- 
tion 2  required  the  company  to  pay  owners 
of  abutting  property  damaged,  if  any,  by 
reason  of  the  construction  of  the  road.  Sec- 
tion 8  provided  that  the  rights  granted  to  tiie 


company  were  subject  to  the  right  of  the- 
city  to  use,  and  improve,  and  repair  the 
streets,  *'and  to  make  all  necessary  police 
regulations  concerning  the  mana/i:ement  and 
operation  of  said  railroad."  Section  4  pro- 
vided that  the  streets  should  not  be  obstructed 
longer  than  was  necessary,  and  that  the  road 
must  be  constructed  and  operated  within  a 
certain  time.  Section  5  required  the  com- 
pany to  keep  the  streets  in  repair  between, 
the  rails  of  its  tracks.  Section  6  provided 
that  all  rights  theretofore  granted  to  tho- 
Belleville  Railway  Company  should  be 
granted  and  renewed  to  the  appellant,  as  its* 
successor.  Section  7  regulated  the  passenger 
fare.  Section  8  provided  that  ^upon  the- 
failure  of  said  company  to  oompiy  with  any 
condition  herein  named,  the  said  council 
shall  have  the  power  which  It  hereby  ex- 
pressly reserves  to  repeal  the  ordinance,  and 
revoke  the  consent  hereby  given."    It  also- 

Erovides  that  the  right  herein  granted  shall 
B  forfeited  as  to  such  portion  of  the  streets- 
as  are  not  used  within  two  vears.     Section 
9:    ^ If  said  company  shall  fail  to  operate 
the  said  horse  railroad  regularly  for  a  period 
of  thirty  days,  or  fail  to  run  a  car  over  said 
road  to  pass  a  given  point  at  every  fifteen 
minutes  at  regular  intervals  in  the  day  time, 
unless  said  failure  is  caused  by  accident  to- 
its  property  in  said  city  or  its  route  therein, 
the  rights  and   privileges  hereby  granted 
shall  at  once  cease  and  determine,  and  un- 
less said  company  within  sixty  days  there- 
after shall  remove  its  tracks,  turnouts,  and 
switches  from  the  streets  then  occupied  by 
said  railroad,  and  put  said  streets  in  good 
repair,  the  said  tracks,  turnouts,  and  switches- 
shall  be  forfeited  to  said  city."    Another 
ordinance,  passed  October  4,  1886,  required 
that  the  company  should  run  its  cars  where^ 
its  track  passed  any  railroad  depot,  so  as  to- 
make  connection  with  passenger  trains.    An- 
other ordinance,  passed  July  21,  1890,  re- 
quired that  the  company  should  run  a  car 
east  from  its  west  terminus  at  half  past  9  and 
half  past  10  o'clock  every  night,  and  from 
its  east  terminus  at  10  and  ll*b'clock  every^ 
night. 

The  appellant,  on  the  7th  day  of  October. 
1886,  maae  and  executed  its  trust  deed  to  J. 
D.  Perry  and  L.  G.  McNair  on  all  of  its 
property,  privileges,  etc.,  to  secure  |26,00O' 
of  bonds  issued  by  the  company  for  the  con- 
struction and  equipment  of  Its  road,  which 
drew  6  per  cent  interest,  payable  semian- 
nually. No  interest  having  been  paid  on  tho- 
bonds,  the  trustees,  on  the  11th  day  of  Sep- 
tember, 1891,  flled  a  bill  in  the  circuit  court 
of  St.  Clair  county  to  foreclose  said  trust 


KoTX.— The  above  case  holdinir  that  oonsent  to 
tbe  use  of  a  street  by  a  street  railway  oompaoy 
gives  a  mere  lloense  and  not  a  franchise,  is  In  this 
respeot  opposed  to  that  of  Detroit  Citizens*  Street 
B.  Go.  T.  Detroit  (a  a  App.  0th  C.)  anU.  687,  and 
l^ple  V.  O'Brien  (K.  Y.)  S  L.  R.  A.  S6S,  but  in 
■Creement  with  that  of  Lake  Boland  Ble  v.  B.  On.  v. 
Balthnore  (Md.)  SO  L.  B.  A  126. 

In  the  ease  of  Baltimore  Trust  dt  Guaranty  Go. 

26L.R.A. 


T.  Baltimore.  64  Fed.  Rep.  160,  a  decision  of  the  cir* 
cult  oourt  of  the  United  States  in  Maryland,  but 
with  a  division  of  the  court,  is  in  direct  conflict 
with  that  of  the  Maryland  court  of  appeals,  but  has> 
been  taken  to  the  United  States  Supreme  Court 
where  it  Is  now  pending.  In  the  present  case  it. 
should  be  noticed  that  there  was  an  express  reeer- 
vation  of  the  right  tp  repeal  the  ordinance  graotp- 
ing  consent* 


See  also  26  L.  R.  A.  667,  767 ;  36  L.  R.  A.  45. 
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deed,  declaring  the  whole  debt  due  under 
the  proYisions  of  the  trust  deed,  averring  the 
insolYency  of  the  company,  and  making  the 
<compan7,  John  Thomas,  who  was  alleged  to 
be  the  sole  owner  of  the  bonds  and  coupons, 
and  the  city  of  Belleville,  parties  defendant 
(the  latter  on  the  ground  that  It  had  threat- 
€ned,  and  was  threatening,  to  tear  up  and  de- 
stroy the  tracks  of  the  company) ,  prayed  for 
a  strict  foreclosure,  the  appointment  of  a  re- 
<ceiver,  and  asked  for  a  writ  of  injunction  to 
restrain  the  city  of  Belleville  from  execut- 
ing its  threats.  A  temporary  injunction 
was  granted,  and  John  Thomas  was  appointed 
receiver  on  the  21  st  of  September,  1891,  and 
he  took  possession  of  and  operated  the  road. 
Thomas  soon  resiiirned,  and  Byder  was  there- 
jifter  appointed,  and  he  continued  to  operate 
the  road.  Prior  to  the  filing  of  the  bill,  com- 
plaint was  made  by  the  city  that  the  company 
was  not  keeping  the  track  In  repair ;  and  on 
the  18th  day  of  June,  1891,  the  president  of 
the  company  was  served  with  written  notice 
to  repair  at  once  the  track  along  Main,  Illi- 
nois, and  Charles  streets.  At  a  meeting  of 
the  city  council,  on  the  8th  day  of  Septem- 
ber, 1891,  it  was  ordered  that  the  officers  of 
the  company  be  served  with  notice  to  appear 
«t  a  council  meeting  to  be  held  September 
2l8t,  to  show  cause  why  the  ordinance  grant- 
ing the  company  the  right  to  lay  its  track 
and  operate  its  road  should  not  be  repealed. 
Notice  was  served  on  the  company  on  the 
10th  day  of  September.  At  the  meetine  on 
September  21,  1891,  an  ordinance  was  offered 
f«pealin^  all  ordinances  relating  to  the  rights 
and  privileges  granted  to  the  appellant;  but 
the  consideration  of  the  same  was  postponed 
fintil  a  meeting  of  the  council  on  the  4th  day 
of  January,  1892,  when  it  was  taken  up  ana 
passed,  at  which  time,  as  heretofore  stated, 
the  road  was  in  the  hands  of  the  receiver. 

The  repealing  ordinance,  after  referring  to 
and  reciting  those  portions  of  the  ordinances 
heretofore  mentioned,  granting  rights  and 
privileges  to  the  company,  and  imposing  cer- 
tain duties,  and  to  the  powers  rr-  rved  of  re- 
.pealing  the  same,  provides  as  foilows: 

**In8amuch,  therefore,  as  the  Citizens* 
Horse*  Rail  way  company  did  not  reasonably 
•comply  with  the  duties  and  obligations  im- 
posed by  sections  5  and  9  of  said  Ordinance 
No.  185,  nor  with  the  duties  and  obligations 
imposed  by  Ordinances  Nos.  275,  201,  446 
and  171,  therefore,  be  it  ordained  by  the  city 
•council  of  the  city  of  Belleville,  Illinois: 

"Section  1.  That  Ordinances  Nos.  446,  ia5, 
171,  201  and  275,  and  all  ordinances  in  rela- 
tion to  the  Citizens'  Horse- Railway  Com- 
pany, except  Ordinance  No.  287,  be,  and  the 
same  are  hereby,  repealed,  and  all  the  rights 
and  privileges  by  said  ordinances  granted, 
are  hereby  revoked. 

*'  Sec.  2.  That  the  city  clerk  be  instructed 
to  notify  the  said  Citizens'  Horse-Railway 
Company  to  remove  its  tracks,  switches  and 
turnouts  from  the  streets  of  the  city  of  Belle- 
ville, within  sixty  days  after  the  passage  of 
this  ordinance. 

**  Sec.  8.  That  If  said  tracks,  switches,  and 
-turnouts  be  not  removed  within  sixty  days 
4ifter  the  passage  of  this  ordinance,  and  such 
notice  shall  have  been  given,  as  is  provided 

^  L.  R.  A. 


in  section  2  of  this  ordinance,  that  the  same 
are  hereby  declared  forfeited  to  the  city  of 
Belleville,  and  the  street  inspector  be  in- 
structed to  remove  the  same. " 

On  the  16th  day  of  March,  1892,  the  city 
of  Belleville  filed  its  petition  in  the  f<m- 
closure  suit^  averring  that  the  company  had 
not  complied  with  the  ordinances  of  the  city, 
wherefore  It  had  passed  the  repealing  ordin- 
ance above  noted,  which  had  not  t^n  ob- 
served by  the  company;  and  it  concluded 
with  the  following  prayer:    "In  considera- 
tion of  the  premises,  your  petitioner  aaks 
leave  of  this  honorable'  court  to  remove  the 
tracks,  turnouts,  switches,  eta,  of  said  Citi- 
zens' Horse- Rail  way  Company  or  said  street 
railway  from  the  streets  of  said  city  of  Belle- 
ville. "    A  motion  made  by  the  complainants 
In  the  foreclosure  proceeding  to  strike  the 
petition  from  the  files  was  overruled  by  the 
court.     On  the  81st  day  of  March,  1892,  the 
city  of  Belleville  filed  its  answer  to  the 
original  bill,  denying  all  the  material  alle- 
gations of  the  bill,  except  that  part  charging 
that  it  threatened  and  intended  to  tear  up 
and  remove  the  track  of  the  company,  whicti 
it  averred,  and  affirmed  its  ri^ht  to  do  under 
and  by  virtue  of  its  ordinances.     The  com- 
pany and  trustees  answered  the  petition  of 
the  city  of  Belleville,  denying  the  facts  in 
it  stated,  and  also  the  right  of  the  city  to  re- 
peal said  ordinance  and  remove  the  tracks, 
and  averring  that  the  remedy,  if  any,  was  at 
law.    The  answer  also  averred  that  it  was 
contemplated  to  change  the  motive  jMwer, 
and  put  in  an  electric  line,  and  repair  and 
renew  the  old  line ;  that.  If  that  was  not  per- 
mitted, then  that  the  Citizens'  Horse-Rail- 
way Company,  or  those  interested  in  it,  wevo 
ready  and  willing  to  comply  with  every  con- 
dition contained  In  ordinances  under  which 
said  road  is  now  being  operated;  that  the 
earnings  of    the    Citizens'    Horse-Railway 
Company  are  not  sufficient  to  make  repain 
on  said  road,  but,  if  the  court  required  it. 
the  Citizens'   Horse- Railway    Company  U 
ready  and  willing  to  give  a  good  and  soffl- 
cient  bond,  to  be  approved  by  the  court,  in 
such  an  amount  as  it  might  determine,  con- 
ditioned for  the  faithful  performance  of  all 
the  conditions  and  obligations  contained  in 
said  ordinances,  and  to  improve,  repair,  and 
keep  in  constant  repair,  the  said  roaa,  tracks, 
cars,  etc.     The  trustees  and  the  railway  com- 
pany, after  the  cause  was  at  issue,  moved  the 
court  to  refer  the  whole  matter  to  the  master 
to  state  the  account  of  indebtedness,  and  also 
to  take  evidence  on  the  petition,  and  to  report 
the  same  to  the  court,   which  motion  waa 
overruled ;  whereupon  the  same  parties  moved 
that  a  jury  be  called  to  try  the  issue  on  the 
petition,  which  motion  was  also  overruled. 
The  cause  was  heard  on  the  bill   for   fore- 
closure, answer,   and  replication,   and  also 
upon  the  intervening  petition  of  the  city  of 
Belleville,  and  the  answers  of  Perry  and  Mc- 
Nair,  the  trustees,  and  of  the  Citizens'  Horse- 
Railway  Company  thereto,  and  the  replica- 
tions of  the  city  of  Belleville  to  such  answers, 
and  the  evidence. 

The  findings  of  the  court  were,  to  sab- 
stance,  as  follows :  That  the  Citizens'  Hone- 
Railway  Company,  for  a  long  time,  failed  to 
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operate  its  street  railway  in  oomplianoe  with 
the  terms  and  coDditiona  under  which  the 
oompany  had  a  right  to  operate  a  road  in  the 
city  of    Belleville,  and  that  said  company 
also  failed  to  keep  its  track  and  roadbed  in 
proper  and  good  repair ;  that  it  was  notified 
to  appear  and  show  cause  why  its  rights  and 
privileges  under  the  ordinances  of  the  city 
should  not  be  revoked;  that  the  repealing 
ordinance  was  passed  as  alleged ;  and  that  the 
company  had  failed  to  remove  its  tracks,  and 
that  the  tracks  are  out  of  repair,  and  in  bad 
condition,  etc.  ;  that  said  trust  deed  was  a 
valid  lien  on  all  the  property  rights,  etc.,  of 
the  railway  company ;  that  the  trustees  were 
entitled  to  a  decree  of  foreclosure  for  the 
entire  debt,  which  was  found  to  be  $33, 250, 
all  of  which  debt  is  due  to  Gteorge  Atterbury ; 
that  the  company  is  insolvent,  and  the  prop- 
erty not  of  the  value  of  the  debt ;  and  that  the 
property  would  be  taken  for  the  debt,  and  the 
debt  discharged ;  and  that  no  benefit  would 
arise  from  a  sale  being  made,  —from  which 
findings  the  court  decreed :   First.    That  the 
Citizens'  Horse-Railway  Company  take  up 
and  remove  its  tracks  from  the  streets  of  the 
city  of  Belleville  within  00  days  from  May 
d,  1892,  and,  on  failure  to  do  so,  the  city 
is  authorized  and  empowered  to  remove  such 
tracks,  etc.     Second.    It  is  decreed  that  the 
receiver  pay  certain  expenses  made  by  him 
out  of  funds  in  his  hands,  or  that  may  come 
to  his  hands,  which  are  declared  a  prior  lien 
to  the  bonded  indebtedness.     Third.    That 
the  companv  pay  George  Atterbury,  the  sole 
owner  of   the  bonds,  f 33, 250,  within   three 
months  from  the  date  of  the  decree,  and  cer- 
tain other  small  amounts  to  other  parties; 
whereupon,  if  paid,  the  trustees  are  to  re- 
convey  the  property  to  the  company,  but,  on 
default,  the  company  to  be  forever  barred, 
and  Gteorge  Atterbury  to  get  the  title  to  and 
possession  of  the  road  from  any^  one  in  pos- 
session thereof,  on  the  production  of  a  cer- 
tified copy  of  the  decree,  under  penalty  of 
contempt  for  any  one  failing  to  comply,  and 
the  company  to  make  him  a  deed  of  con- 
veyance for  **each  and  all  of  its  property, 
both  real  and  personal,  powers,  rights,  and 
privileges,    and    franchises  heretofore  des- 
cribed as  belonging  to  said  company." 

The  Citizens' Uorse- Rail  way  Company  ap- 
pealed to  the  appellate  court,  and  assigned 
the  following  errors :  (1)  The  circuit  court 
erred  In  deciding  that  the  city  could,  before 
any  judicial  examination  or  adjudication 
that  the  railway  company  had  violated  any 
of  the  rights,  powers,  privileges,  and  fran- 
chises granted  it  by  the  ordinances  of  said 
city  to  operate  its  railway,  pass  an  ordinance 
revoking  such  rights,  powers,  privileges,  and 
franchises,  and  forfeiting  the  property  of  said 
railway  company  to  said  city.  (2;  The  cir- 
cuit court  erred  in  decreeing  a  forfeiture 
against  the  railway  company  in  this  proceed- 
ing, and  in  not  striking  the  petition  of  the 
city  from  the  files.  (3)  The  circuit  court 
erred  in  finding  and  decreeing  a  forfeiture 
against  the  Citizens'  Horse-Railway  Com- 
pany on  the  evidence  of  the  record.  (4)  The 
circuit  court  erred  in  deciding  that  there  was 
any  evidence  to  authorize  a  forfeiture  under 
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the  grounds  specifically  declared  as  authoriz- 
ing a  forfeiture  by  Oral  nance  No.  185. 

(5)  The  circuit  court  erred  in  improperly 
admitting  all  the  evidence  as  to  the  condition 
of  the  roadbed  and  tracks  after  September  22, 
1891,  the  date  when  the  receiver  took  posses- 
sion of  the  railway.  (6)  The  circuit  court 
erred  in  denying  the  motion  to  impanel  a  jury 
to  hear  and  aetermine  all  the  questions  of  fact 
raised  on  the  petition  filed  by  the  city,  and 
in  refusing  to  refer  said  petition,  as  well  as 
the  original  suit,  to  the  master  in  chancery, 
to  take  and  report  all  evidence  offered  by 
either  party  to  the  court  before  final  hearing. 
(7)  The  circuit  court  erred  in  decreeing  a 
forfeiture  without  the  railway  company  or 
the  owner  of  the  mortgage  bonds  being  made 

Parties  to  the  petition  filed  by  the  city.  (8) 
'he  circuit  court  erred  in  holding  that  the 
city  attorney  had  any  power  or  authority  from 
the  city  council  to  file  the  petition  on  which 
a  forfeiture  was  declared.  The  judgment  of 
the  appellate  court  reversed  that  part  of  the 
decree  from  which  the  appeal  was  prosecuted, 
and  remanded  the  cause,  with  directions  to 
strike  the  petition  of  the  city  of  Belleville 
from  the  fifes,  Oitizens*  Harae  R.  Co,  v.  BelU- 
ville,  47  111.  App.  388 ;  and  therefore  the  city 
appealed  to  this  court. 

Messrs.  Aaspist  Barthelf  James  A« 
Farmer*  and  Tamer  A  Holder,  for  ap- 
pellant: 

The  rules  applicable  to  the  case  at  bar  are 
of  an  entirely  different  nature  from  those  that 
are  to  be  applied  to  the  forfeiture  of  a  franchise. 

The  forfeiture  of  a  franchise  must  be  by  suit 
by  the  public.  Here  no  suit  is  necessary, 
because  it  is  simply  the  rescission  of  a  contract 
which  by  its  terms  warranted  its  rescission 
upon  failure  to  comply  with  its  conditions. 

Pacific  B,  Co.  V.  Leavenworth,  1  Dill.  898. 

The  authority  given  by  the  city  to  the  appel- 
lee was  a  license,  and  became  by  the  acceptance 
of  the  company  a  contract,  the  same  as  a  con* 
tract  made  between  individuals,  subject  to  the 
same  rules  of  law,  enforceable,  revocable,  and 
to  be  annulled  in  the  same  manner  as  if  between 
two  individuals. 

Chicago  City  B.  Co,  v.  People,  78  111.  641; 
Quineyy.  Bull,  106  lU.  837;  Chicago  Municipal 
Gas  Light  db  Fuel  Co.  v.  Lake,  180  III.  42;  /V 
dflc  B,  Co.  y.  Leaventcorth,  supra. 

When  power  to  revoke  a  license  is  reserved 
upon  conditions  which  are  reasonable  the  res- 
ervation of  the  power  is  a  part  of  the  contract, 
and  the  power  can  be  exercised  upon  a  failure 
to  comply  with  the  conditions. 

2  Wood,  Railway  Law,  §  273:  Si,  Louis,  V. 
A  T.  H.  B,  Co,  V.  Gapps,  72  111.  188;  PaciJU  B. 
Co,  V.  Leaf>envx»ih,  supra. 

•The  power  conferred  upon  a  city  to  give  or 
withhold  its  consent  to  the  coustruction  of  a 
railroad  within  its  limits  is  not  limited  to  saying 
yes  or  no.  In  giving  such  conseu  t  the  city  may 
attach  conditions. 

Union  Depot  B,  Co.  v.  Southern  B.  Co,  105 
Mo.  662;  Jop  v.  St.  Louis,  188  U.  B.  1,  84  L. 
ed.  843;  Chicago  Municipal  Oas  Light  d  Fuel 
Co.  v.  Lake,  180  111.  45;  Sioux  City  Street  B. 
Co.  y.  Sioux  City,  138  U.  8.  9%,  84  L.  ed.  898. 

And  having  attached  a  condition  to  an  ordi* 
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sanoe  granting  a  privilege  or  license  to  a  cor- 
poration and  the  corix>ration  or  individual 
seeking  such  privilege  having  accepted  the 
provisions  of  such  ordinance  takes  the  privilege 
granted,  subject  to  all  the  conditions  in  such 
ordinance  contained. 

Chicago  Municipal  Oa»  Light  A  Fad  Oo.  ▼. 
Lake,  mipraj  Bavelman  v.  Kansas  (Hty  Borse 
R,  Co.  79  Mo.  641 ;  Knight  v.  Kansas  City,  8t, 
«/.  dbC.  B,  R.  Co,  70  Mo.  281;  Brooklyn  Cent. 
R.  Co.  V.  Brooklyn  City  R.  Co.  82  Barb.  884. 

A  municipal  corporation  cannot  alienate  the 
express  and  plenary  powers  to  grade  and  im- 
prove its  streets  granted  to  it  by  the  legislature. 

Roanoke  Cos  Co,  v.  Roanoke,  88  Va.  810;  Am. 
Dig.  1892,  p.  8681;  Laing  ▼.  Amerious,  86  Qa. 
756. 

The  municipal  council  and  not  the  court  is 
the  judge  of  the  necessity  and  expediency  of 
removing  structures  from  a  street 

North  Chicago  City  R.  Co.  v.  Lake  View,  105 
III  184.  Id.  207.  44  Am.  Rep.  788. 

Much  discretion  is  left  to  a  municipal  cor- 
poration for  determining  what  Is  a  nuisance 
and  the  exercise  of  this  discretion  will  not  be 
judicially  interfered  with  unless  the  corpora- 
tion has  Deen  manifestly  unreasonable  and  op- 
pressive. 

State  V.  Heidenhain,  42  La.  Ann.  483;  New- 
port V.  Newport  Light  Co.  89  Ky.  454;  Bovel- 
man  y.  Kansas  City  Horse  R  do.  79  Mo.  641. 

For  two  years  preceding  the  trial  a  useless 
and  dangerous  nuisance  was  maintained  upon 
the  principal  streets  of  the  city,  without  any 
endeavor,  upon  the  part  of  the  company,  to 
correct  in  any  manner  the  crying  evil.  That 
the  city  had  a  right  under  this  state  of  facts  to 
repeal  this  ordinance  and  revoke  the  license, 
there  can  be  no  question. 

Chicago  City  R.  Co.  v.  People,  78  lU.  541. 

If  power  to  repeal  is  reserved  conditionallv 
to  be  exercised  only  in  case  a  certain  event  shall 
happen  the  legislature  may  enact  the  repeal 
whenever  the  event  happens. 

4  Am.&Eng.Encyclop.  Law,  p.  800;  Crease 
▼.  Babeoek,  28  Pick.  334,  34  Am.  Dec.  61;  Erie 
d  N,  E.  R  Co.  V.  Casey,  26  Pa.  287;  Com.  v. 
Pitlburgh  d  0.  R.  Co.  58  Pa.  46;  Miner's  Bank 
V.  United  States,  1 G.  Greene,  561;  McLaren  v. 
Pennington,  1  Paige.  102,  2  L.  ed.  577;  Fer- 
guson V.  Miners  dk  Mfis.  Bank,  8  Sneed,  609; 
Read  v.  Fraiikfort  Bank,  23  Me.  818;  Inland 
Fisheries  Comrs.  v.  Eblyoke  Water  Power  Co.  104 
Mass.  446,  6  Am.  Rep.  247;  Myrick  v.  Brawley, 
83  Minn.  877;  Cakland  R.  Co.  v.  Cakland,  B. 
d  F.  V.  R.  Co.  45  Cal.  865.  18  Am.  Rep.  181. 

Mr.  J.  IE.  Hamil  for  appellee. 

Baker*  </.,  delivered  the  opinion  of  the 
court: 

In  our  opinion,  the  evidence  establishes 
these  facts :  That,  for  a  period  of  more  than 
one  year  prior  to  its  going  into  the  hands  of 
a  receiver,  the  Citizens'  Horse- Rail  way  Com- 
pany, appellee,  did  not  comply  with  the  pro- 
visions of  section  5  of  Ordinance  No.  185.  by 
keeping  in  repair  so  much  of  the  streets  as 
is  between  tlie  rails  of  its  tracks.  That  dur- 
ing said  year  or  more  it  frequently,  if  not 
continuously,  failed  to  operate  its  railroad 
regularly  for  a  period  of  tnirty  days,  thereby 
violating  one  of  the  requirements  of  section 
9  of  the  ordinance ;  and  it  is  to  be  noted  that 
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what  this  provision  denounces  Is  not  an  enUiv 
failure  to  operate  the  road  in  anv  way  what- 
ever for  a  period  of  thirty  days,  but  a  failora 
^to  operate  the  road  regularly  for  a  period 
of  thirty  days."  The  word  *  regularly"  ia 
defined  as  meaning  in  a  regular  manner ;  in 
a  wav  or  method  accordant  to  rule  or  estab- 
lished mode ;  in  uniform  order ;  methodically ; 
in  due  order.  And  such  is  the  signification 
attached  to  the  word  in  its  common  and  or- 
dinary use.  The  appellee  had.  In  violation 
of  another  reauirement  of  section  9.  failed 
for  said  perioa  of  more  than  a  year  to  ran  a 
car  over  its  road,  or  any  portion  of  it.  so  aa 
to  pass  a  given  point  at  least  eveiy  fifteen 
minutes,  at  regular  intervals,  in  the  daytime, 
and  such  failure  was  not  the  result  of  an  ac- 
cident to  is  i)roperty  or  to  Its  route.  That 
appellee,  during  said  period,  wholly  failed 
to  comply  with  the  provisions  of  Ordinanca 
No.  275,  which  reoulred  it  to  run  a  car  start- 
ing from  the  terminus  of  its  railroad  in  the 
west  end  at  half  past  9  o'clock  eveiy  night, 
a  car  starting  from  the  railroad's  eastern 
terminus,  at  the  Louisville  &  Nashville  Rail- 
road depot,  at  10  o* clock  every  night,  and  a 
car  starting  from  said  west  end  at  half  past 
10  every  night,  and  a  car  starting  from  said 
eastern  terminus  at  11  o'clock  every  night 
That,  since  appellee  had  been  in  charge  of  a 
receivership,  neither  of  its  receivers  had  com- 
plied with,  or  attempted  to  comply  with,  any 
of  the  provisions  above  referred  to.  of  the 
ordinances  of  the  city.  That  on  June  18. 
1891.  the  city  of  Belleville  served  a  written 
notice  on  appellee,  and  on  divers  and  sundry 
occasions,  both  prior  and  subsequent  to  that 
date,  notified  it  of  its  failures  to  conform  to 
the  provisions  and  requirements  of  Uie  or- 
dinances, and  requesting  it  to  comply  there- 
with. That  a  written  notice  was  served  on 
appellee  to  appear  before  the  city  council  of 
the  citv  of  Belleville,  at  a  designated  time 
and  place,  and  show  cause  why  the  city 
should  not  avail  itself  of  its  right  to  repeal 
Ordinance  185  and  Ordinances  171,  275.  and 
446,  and  revoke  the  rights  thereby  granted. 
And  that  appellee,  by  its  agents  and  at- 
torneys, did  appear  before  the  citv  council ; 
and.  fail  ins  to  show  any  reasonable  cause  or 
excuse  in  tlbe  premises.  Ordinance  No.  815. 
repealing  Ordinances  numbered  171,  185.  201, 
275.  and  446,  was  passed,  and  appellee 
ordered  to  take  up  its  tracks,  switches,  etc, 
within  sixty  days. 

It  appears  from  the  findings  and  decree  of 
the  circuit  court  that  it  found  the  above- 
stated  facts  substantially  as  we  have  found 
them.  The  appellate  court  reversed  the  de- 
cree ;  and  counsel  for  appellee  assumes  that 
it  found  the  facts  otherwise,  and  the  claim  is 
made  that  the  findings  of  the  appellate  court 
as  to  questions  of  fact,  and  mixed  questions 
of  law  and  fact,  are  final,  and  not  subject  to 
review  in  this  court.  Such  is  not  the  law. 
In  chancery  cases  the  finding  of  facts  by  the 
appellate  court  does  not  bind  the  supreme 
court,  and  in  reviewing  chancery  cases  the 
supreme  court  will  determine  controverted 
questions  of  fact  from  the  evidence  found  in 
the  record.  Fanning  v.  Russell,  94  111.  886^ 
Hayward  v.  MerriU,  Id.  849 ;  JdUel  dk  O.  H 
Co.  V.  Eealy,  Id.  416 ;  Stillman  v.  Stillmas 
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1^  111.  196,  89  Am.  Rep.  21;  Moore  ▼. 
Titrney,  100  111.  207 ;  French  ▼.  6«M«,  105 
111.  5!S. 

Counsel  for  appellee  also  confounds,  In  his 
printed  brief,  licenses  and  contract  rights 
with  franchises,  and  the  result  is  that  he  ar- 
rives at  what  we  deeoi  a  wrong  conclusion  In 
Tespect  to  the  present  controversy.  The  con- 
tentions  of  appellee  in  this  behalf  are  that  it 
derived  frooi  the  ordinance  of  the  city  its 
franchises,  or  part  of  its  franchises ;  that  the 
€itv  had  no  judicial  authority  to  declare  and 
«niorce  a  forfeiture  of  its  franchises ;  that  a 
court  of  chancery  had  no  Jurisdiction  so  to 
do ;  and  that  a  cause  of  forfeiture  of  a  fran- 
chise cannot  be  te^en  advantage  of  or  enforced 
against  a  corporation  collaterally  or  inci- 
dentally, or  in  anv  other  mode  than  by  a  di- 
rect proceeding  for  that  purpose,  at  law, 
by  quo  warranto  against  the  corporation. 
Blackstone  says  (bk.  2,  chap.  8,  *87)  that  a 
-franchise  is  a  rojral  privilege  or  branch  of  the 
king's  prerogative,  subsisting  in  the  hands 
of  a  subject;  that,  being  derived  from  the 
crown,  it  must  arise  from  the  kine's  grant, 
or  be  held  by  prescription,  which  presup- 
poses a  grant.  In  Onicago  City  R.  Co,  ▼. 
I^sople,  78  111.  641,  this  court  said  that  cor- 
porate franchises  In  the  American  states  em- 
anate from  the  government  or  the  sovereign 
power,  owe  their  existence  to  a  grant,  or,  as 
•at  common  law,  to  prescription,  which  pre- 
supposes a  gTBut,  and  are  vested  in  indi- 
viduals or  a  body  politic.  The  proposition 
which  is  the  foundation  of  appellee's  claim 
was  expressly  decided,  and  decided  adversely 
to  such  claim,  in  the  case  last  cited.  It  was 
there  held  that  where  a  street-railway  com- 
pany is  incorporated  under  an  act  of  the  leg- 
islature, witli  power  to  construct,  maintain, 
«nd  operate  a  railroad  in  a  city,  upon  the 
consent  of  the  city,  and  In  such  manner  and 
upon  such  conditions  as  the  city  may  impose, 
and  tbe  city,  by  ordinance,  grants  the  privi- 
lege of  constructing  and  operating  the  same 
upon  a  certain  street,  the  grant  by  the  city 
is  a  mere  license,  and  not  a  franchise.  To 
the  same  effect  are  the  subsequent  cases  of 
Chicago  Board  of  Trade  ▼.  People,  91  111.  80 ; 
Chicago  dt  W.  L  R.  Co.  v.  Ihinbar,  95  111. 
«71 ;  Quinep  v.  BvU,  106  111.  887 ;  and  07a'- 
€ago  Municipal  Oaelight  d  Fuel  Co.  v.  Lake, 
180  111.  42.  And  in  this  latter  case  it  was 
also  held  that  the  privilege  of  the  use  of  the 
streets  of  a  city  or  town,  when  granted  by 
ordinance,  is  not  always  a  mere  license,  and 
revocable  at  pleasure ;  that  if  the  grant  is  for 
an  adequate  consideration,  and  is  accepted  by 
the  grantee,  then  the  ordinance  ceases  to  be  a 
mere  license,  and  becomes  a  valid  and  bind- 
ing contract;  and  that  the  same  result  Is 
reached  where,  prior  to  its  revocation,  the 
license  is  acted  upon  in  some  substantial 
manner,  so  that  to  revoke  it  would  be  in- 
equitable and  unjust. 

Appellee  places  much  reliance  upon  the 
decision  of  the  supreme  court  of  Wisconsin 
in  8UUe  ▼.  Madison  Street  R.  Co.,  72  Wis. 
612,  1  L.  R.  A.  771,  where  it  was  held  that 
a  municipal  ordinance  granting  to  a  street- 
Tailway  corporation  a  franchise  to  occupy  and 
use  public  streets,  for  the  purposes  of  its 
railway,  has  the  force  and  effect  of  a  statute 
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of  the  state ;  and  that,  for  a  violation  of  the 

g revisions  of  such  ordinances,  an  action  could 
e  maintained  to  vacate  the  charter  or  annul 
the  existence  of  such  corporation.  The  de- 
cision was  based  upon  a  statute  of  that  state, 
and  cannot  be  regarded  as  authority  here; 
but,  had  it  been  decided  on  common- law 
grounds,  there  is  nothing  in  the  case  that 
would  Justify  us  in  overturning  the  settled 
law  of  this  state,  as  announced  In  a  long  line 
of  decisions. 

Ordinance  No.  185,  passed  December  21, 
1885,  was  a  contract,  and  one  under  which 
appellee  had  vested  rights ;  but  it  contained 
conditions  subsequent,  which  made  it  deter- 
minable under  certain  circumstances.  It  was 
provided  In  section  8  of  the  contract  that, 
^upon  the  failure  of  said  company  to  com- 
ply with  any  condition  herein  named,  the 
said  council  shall  have  the  power  which  it 
hereby  expressly  reserves  to  repeal  the  or- 
dinance and  revoke  the  consent  hereby 
given:"  and,  in  section  9,  that  in  certain 
specified  contingencies  "the  rights  and  priv- 
ileges thereby  granted  shall  at  once  cease 
and  determine.  **  It  was  in  plain  violation  of 
these  conditions  subsequent  that  appellee  did 
not  keep  the  streets  in  repair  between  the 
rails  of  its  tracks ;  that  it  failed  to  operate 
the  horse  railroad  regularly  for  numerous 
periods  of  at  least  thirty  days  each ;  and  that 
It  failed,  for  more  than  a  year  prior  to  the 
appointment  of  a  receiver,  to  run  a  car  over 
its  road,  or  any  portion  of  it,  so  as  to  pass  a 
given  point  at  least  every  fifteen  minutes,  at 
regular  intervals,  in  the  daytime, — when 
such  failures  were  not  the  results  of  acci- 
dents to  its  property  or  its  route.  These  mat- 
ters were  all  expressly  named  in  the  contract 
as  conditions;  and  appellee  agreed  that  if  it 
failed  to  comply  with  them,  or  any  or  either 
of  them,  then  the  rights  and  privileges 
granted  it  by  the  ordinance  should  at  once 
cease  and  determine,  and  the  city  should  have 
the  power  to  repeal  the  ordinance,  and  revoke 
the  license  and  consent  given  for  occupation 
and  use  of  the  streets  for  the  purposes  of  the 
railway.  These  failures  on  the  part  of  ap- 
pellee did  not  of  themselves  avoid  the  con- 
tract, but  they  put  it  in  the  power  of  the 
city  to  rescind  it.  It  is  entirely  competent 
for  parties  to  a  contract  to  introduce  into  it 
a  provision  that,  if  one  of  them  fails  to 
fulfill  certain  specified  terms,  the  other  shall 
be  entitled  to  treat  the  agreement  as  at  an 
end.  There  is  a  difference  between  this  mode 
of  discharging  a  contract  and  that  by  breach. 
When  the  parties  have  agreed  that  one  of 
them  shall  have  an  option  to  dissolve  the 
contract  if  certain  of  its  terms  are  not  ob- 
served, upon  the  nonfulfillment  of  the  speci- 
fied terms  the  party  may  exercise  his  option ; 
and,  if  he  elects  to  treat  the  contract  as  at 
an  end,  it  will  be  discharged.  But  when  a 
term  of  the  contract  is  broken,  and  there  is 
no  agreement  that  the  breach  of  that  term 
shall  operate  as  a  discharge,  it  is  always  a 
question  for  the  courts  to  determine  whether 
or  not  the  default  is  In  a  matter  which  Is 
vital  to  the  contract ;  for,  if  it  is  not,  the  con- 
tract will  not  be  discharged.  3  Am.  &  £ng. 
Encyclop.  Law,  p.  ^98,  note  6;  Head  v.  Tat- 
tertaU,  L.  R.  7  Exch.  7.    The  contract  at  bar 
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was  of  the  kind  first  mentioned  above.    It 
contained  provisions  which  made  it  deter- 
minable under  certain  circumstances  at  the 
election  of  the  city.     And  how  was  the  city 
to  indicate  its  election  to  avoid  the  contract? 
Manifestly,  by  passing  an  ordinance  repeal- 
ing the  ordinance  that  constituted  the  con- 
tract, and  revoking  all  the  rights  and  privi- 
leges  granted   thereby,    and    by   notifying 
appellee  to  remove  its  tracks,  switches,  and 
turnouts  from  the  streets  of  the  city.    All 
this  was  done.     The  contract  between  appel- 
lee and  appellant  was  thereupon  at  an  end. 
Of  course,  section  8  of  the  repealing  ordin- 
ance was  void.    The  city  had  no  authority, 
without  the  judgment  of  a  court,  to  forfeit 
to  its  own  use  the  tracks,  switches,  and  turn- 
outs of  the  railway  company.    Baldwin  v. 
Smith,  82  111.  162.    But  there  was  no  attempt 
to  enforce  it.    The  remaining  sections  are 
complete  in  themselves,  and  so  distinct  and 
separately  enforceable  that  they  may  be  en- 
forced without  regard  to  section  8.     Thev, 
therefore,  are  not  invalid.    Nelson  v.  People, 
88  111.  890 ;  Donnersherger  v.  Prendergast,  128 
111.    229.     The  case  of  PaciJU   R,    Go,    v. 
Leavenworth,  1  Dill.  898,  Fed.  Cas.  No.  10,- 
649,  is  very  like  this.     There  an  ordinance 
and  contract,  special  in  their  terms,   were 
construed  to  give  the  city  a  right  to  re-enter 
and  take  possession  of  the  street,  and  remove 
the  railroad  track  on  the  failure  of  the  com- 
pany to  comply  with  the  conditions  of  the 
ordinance  granting  to  it  the  right  of  way. 
■Dillon,  J.,  in  disposing  of  the  case,  said: 
"  I  refuse  the  instruction,  on  the  ground  that 
the  company  is  in  default,  and  the  city  is 
only  pursuing  a  remedy  which  is  given  to 
it  bv  the  contract  of  the  parties. " 

Tlie  city,  in  the  petition  which  it  filed  in 
the  foreclosure  suit,  did  not  ask  the  court  to 
forfeit  the  franchises  of  appellee,  or  even  the 
license  or  contract  for  the  right  of  way  on  its 
streets.  This  latter  had  alreadv  been  abro- 
gated by  its  own  act.  It  merely  stated  the 
facts  in  regard  to  the  ordinance,  the  defaults 
of  the  company  in  respect  to  the  conditions 
therein,  and  the  passage  of  the  repealing  or- 
dinance, and  asked  leave  of  the  court  to  re- 
move the  tracks,  turnouts,  switches,  etc., 
from  the  streets  of  the  citv.  Since  the  prop- 
erty in  question  was  under  the  jurisdiction 
and  in  the  care  and  custody  of  the  court  of 
chancery,  the  petition  was  entirely  proper 
and  absolutely  necessary.  Nor  did  the  court 
assume  to  decree  a  forfeiture  of  either  the 
franchises  of  the  railway  company,  or  of  the 


license  from  or  contract  with  the  city.  It 
merely  found  the  facts,  and  granted  the  re- 
lief that  the  city  was  justly  and  equitably 
entitled  to  receive. 

It  is  objected  that  the  city  did  not  in  its 
petition  make  either  appellee  or  aoy  other 
person  or  persons  parties  aef  endant.  Whether 
or  not  this  was  essential  it  is  unneoessarr 
now  to  decide.  At  all  events,  appellee  filed 
an  answer  to  the  petition,  and  there  was  a 
replication  to  the  answer,  and  the  matter  was 
heard  upon  the  pleadings  and  proofs,  and  ap- 
pellee cross-examined  me  witnesses  of  appel- 
lant, and  introduced  witnesses  and  other  evi- 
dence in  its  own  behalf.  Bo,  the  formal 
defect  in  the  petition,  if  it- was  a  defect,  waa 
waived,  and  appellee  enjoved  all  the  rights 
and  privileges  of  a  defendant,  and  was  not 
inlured  by  the  omission. 

It  is  objected  that  the  city  attorney  did  not 
have  any  power  or  authority  from  the  city 
council  to  file  the  petition  on  which  a  for- 
feiture was  declared.  No  forfeiture  was  de- 
clared ;  and,  in  the  absence  of  anything  to 
show  the  contrary.  It  will  be  presumed  that 
the  city  attorney  was  authorized  to  appear 
on  behalf  of  the  city. 

It  is  objected  that  the  court  denied  the 
motion  to  refer  the  original  bill  and  the  in- 
tervening petition  to  the  master  in  chancery, 
to  take  and  report  evidence.  There  was  no 
account  to  state,  other  than  making  a  com- 
putation of  the  amount  due  on  the  l^nds  and 
mortgage ;  and  it  is  not  perceived  that  it  was 
not  within  the  judicial  discretion  of  the 
chancellor  to  hear  the  witnesses  himself,  in- 
stead of  having  their  testimony  taken  by  the 
master. 

It  is  urged  that  the  court  improperly  de- 
nied the  motion  to  imfMuel  a  jury  to  hear 
and  determine  all  the  questions  of  fact  raised 
on  the  petition  filed  by  the  city.  It  does  not 
appear  that  any  issue  was  formed  that  gave 
appellee  the  right  to  demand  a  jury.  Be- 
sides this,  the  motion  was  not  made  in  apt 
time,  but  on  the  same  day  and  immediately 
before  the  cause  was  heard  by  the  chancellor, 
and  while  the  numerous  witnesses  were  in 
attendance  for  examination. 

We  find  no  error  in  the  record  made  In  the 
circuit  court.  The  judgment  of  the  appel- 
late court  is  reversed,  and  the  order  and  de- 
cree of  the  circuit  court  are  affirmed. 

Judgment  of  appellate  eourt  revereed,  Ikeree 
of  circuit  court  affirmed. 

Phillip0»  i7.,  took  no  part  In  the  decision 
of  this  cause  in  this  court. 
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BemoTlnflf  g^narda  and  advertisements 
from  a  cistern  on  dtsoontinnincf  its  nsOf 


after  the  buminv  of  a  storehouse  which  stood 
over  It  in  a  lot,  which  had  lon^  been  used  as  a 
common  or  part  of  the  highway,  rendeis  the 
owner  liable  to  one  who  falls  Into  the  dsten 
while  attempting  to  use  the  highway  In  a  dark 
night,  uolees  his  own  oonduot  Is  the  proziinate- 
cause  of  his  injury. 

(October  as,  ISSL) 


2!fote,^lAab(Utv  for  dan(ferow  eonditUmlof  prU 
vate  ffroundi  Hflng  openheeidea  highway  or  fr^ 
qu&ntedpath. 

The  decisions  are  not  entirely  harmonious  upon 
S6L.R.A. 

See  also  27  L.  R.  A.  206;  29  L.  R, 
40  L.  R.  A.  347,  531;  42  L.  R.  A.  288:  43 
201. 


this  question.  But  the  weight  of  authority  Si  in 
favor  of  the  following  rules:  The  owner  of  pri- 
vate property  is  not  obliged  to  make  Jt  safe  for 
trespaaers  or  even  for  mere  Uoenseea.   Id  bow- 

A.  826;  33  L.  R.  A.  766;  38  L.  R,  A.  57S; 
L.  R.  A.  148;  45  L.  R.  A.  591;  48  K  B.  A. 
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APPEAL  by  plaintiff  from  a  judgment  of 
the  Circuit  Court  for  Madison  County,  in 
faTor  of  defendant  in  an  action  brought  to  re- 
cover damages  for  personal  injuries  alleged  to 
have  been  caused  by  defendant's  negligence. 

The  facts  are  stated  in  the  opinion. 
Mr,  H.  B.  Greaves  for  appellant. 
Mr,  W.  J.  Croom  for  appellee. 

WUtefleldt  /.,  delivered  the  opinion  of 
the  court: 

The  plaintiff  rests  the  cause  of  action,  in 
the  first  count,  upon  this  state  of  case :  That 
defendant  bad  lonff  owned  a  lot  in  Flora, 
bounded  by  two  of  the  main  thoroughfares ; 
that  the  lot  was  vacant,  except  for  his  store- 
house, which  covered  a  cistern ;  that  the 
storehouse  had  long  been  used  as  a  place  of 
business ;  that  the  entire  public  used,  at  de- 
fendant's invitation,  knowledge,  and  con- 
sent, this  vacant  lot,  as  a  thoroughfare  and 
common,  in  passing  from  street  to  street,  and 
also  used  two  paths  over  said  lot,  within  8 
feet  and  11,  respectively,  of  the  cistern ;  that 


the  cistern  was  within  28  feet  of  the  pave- 
ment ;  that  in  the  winter  of  1890  the  store 
was  burned,  biit  for  some  time  thereafter  de- 
fendant kept  it  guarded  and  advertised,  so  a» 
not  to  be  dangerous  to  passers-by,  and  him- 
self, and  continued  to  use  it  as  a  cistern  for 
some  time,  still  guarding  and  advertising 
it ;  that  it  finally  caved  in,  and  he  abandoned 
its  use,  and  removed  the  guards  and  adver- 
tisements which  would  warn  and  protect 
those  using  the  highway,  or  unconsciously 
strayinj:  therefrom,  from  danger,  but  wan- 
tonly and  carelessly  left  said  cistern,  as  a 
''menace  to  the  lives  and  safety  of  man  and 
beast,  within  such  close  proximity  to  the 
highway  that  under  ordinary  circumstances 
he  knew  it  was  dangerous  to  thoso  using  the 
highway,"  etc.  ;  "that,  during  the  winter  of 
1898,  appellant,  a  stranger,  while  carefully 
using  the  highway,— the  night  being  dark, 
rainv,  and  cloudy  and  there  bein^  nothing 
to  show  where  the  highway  ended  and  the 
vacant  lot  begun, — strayed  therefrom,  and, 
whilst  so  bewildered  and  lost,  fell  into  said 
cistern,  and  was  injured. "   The  second  count 


ever,  the  cfrcumstanoes  have  been  such  as  to 
amooDt  to  a  devotion  of  the  property  tempor- 
aiily  to  the  pubUo  use,  care  must  be  taken  not  to 
make  it  unsafe  until  proper  notice  of  the  change 
has  been  given.  Nothing  which  amounts  to  a  trap 
can  be  placed  where  the  public  has  been  in  the 
habit  of  resorting,  and  excavations  cannot  be 
made  so  near  the  line  of  an  existing  highway  as  to 
render  travel  on  the  highway  unsafe. 

Duly  at  to  unineloMd  proptrtif. 

Excavations  on  unfenoed  property  which  are 
not  so  near  the  street  as  to  be  dangerous  to  trav- 
elers need  not  be  fenced  to  protect  children  who 
are  in  the  habit  of  going  upon  the  property  to 
play  from  injury,   fiatte  v.  Dawson,  60  Minn.  450. 

The  owner  is  not  liable  for  the  death  of  a  boy 
who  falls  into  an  excavation  on  his  property  and 
Is  drowned,  if  the  excavation  was  not  so  near  the 
street  as  to  render  it  unsafe  for  travelers.  Elix  v. 
Niemao,  68  Wis.  271,  00  Am.  Rep.  864. 

One  building  a  house  is  not  bound  to  protect 
openings  in  the  stairways  and  between  the  floor 
beams  so  as  to  prevent  injury  to  persons  going 
there  for  their  own  purposes.  Roulston  v.  Clark, 
8  B.  D.Smith,  866. 

There  is  no  liability  to  one  who  goes  upon  pri- 
vate property  some  distance  from  a  highway  to 
assist  another  who  has  fallen  ioto  an  excavation 
and  is  himself  injured  by  falUng  into  the  same  ex- 
cavation. Qrammlich  v.  Wurst,  86  Pa.  74, 27  Am. 
Bep.684. 

In  Dott  V.  Wilkes,  8  Bam.  *  Aid.  804,  plaintlfl 
was  injured  by  a  spring  gnu.  He  alleged  that  a 
path  ran  along  a  certain  woods  and  that  sprldg 
guns  were  set  in  the  woods  and  no  notice  given  of 
the  fact  and  that  he  wandered  into  the  woods  and 
was  shot.  The  Jury  found  that  at  the  time  of  the 
s^xsldent  there  was  no  path  near  the  place  in  ques- 
tion and  that  plaintilf  went  into  the  woods  to 
gather  nuts  and  that  he  had  knowledge  that  the 
gnns  were  placed  in  the  wood,  and  the  court  held 
that  his  entering  the  woods  with  knowledge  of  the 
S^ns  was  the  cause  of  his  injury,  and  tliat  he 
oould  not  recover. 

But  premises  most  not  be  made  into  a  trap 
which  may  injure  unwary  travelers,  or  children  or 

■nittialB.    Many  of  the  cases  r^arding  chfldren 

have  been  dedded  upon  the  same  principles  as 

have  governed  in   deciding  the  turntable  cases 

J6L.R.A. 


(see  note  to  Fort  Worth  ft  D.  C.  B.  Co.  v.  Robert- 
son (Tex).  14  L.  B.  A.  781).  In  states  in  which  lia- 
bility for  leaving  turntables  unguarded  is  denied 
the  same  principle  would  deny  liability  in  this  class 
of  cases.  But  there  are  circumstances  which  make 
a  stronger  case  against  the  owner  in  case  of  dan- 
gerous premises  than  in  the  case  of  the  turntables. 
If  for  a  long  time  premises  have  been  used  as  a 
play  ground  for  children  and  have  been  safe  for 
that  purpose  and  the  owner  then  makes  a  dan- 
gerous excavation  or  erection  on  the  premises 
which  he  leaves  unguarded  it  would  seem  to  be  in 
the  nature  of  a  trap  which  would  render  him  liable 
for  injuries  caused  by  it. 

Thus  land  owners  who  have  permitted  their  un- 
inclosed  and  publicly  situated  mill  ground  to  be 
used  for  a  play-ground  by  children,  who  have  been 
accustomed  to  play  upon  a  pile  of  ashes,  which 
bave  for  months  been  cold  and  devoid  of  dangrer, 
cannot  make  an  excavation  therein  and  fill  it  with 
hot  ashes  leaving  no  trace  of  the  change,  without 
either  giving  proper  notice  thereof,  or  answering 
in  damages  for  a  child  of  tender  years  who  in  at- 
tempting to  go  upon  the  ash  pile  as  usual,  gets  into 
the  hot  ashes  and  is  injured.  Penso  v.  McOormlck^ 
9L.R.A.818,125Ind.  116. 

A  city  which  digs  and  leaves  uncovered  a  hole  in 
a  shallow  stream  across  a  highway  where  children 
are  in  the  habit  of  playing  is  liable  for  the  death 
of  a  child  which  falls  into  it  and  is  drowned. 
Indianapolis  v.  Emmelman,  108  Ind.,680,  66  Am. 
Bep.  66. 

In  case  lumber  is  piled  within  fOrty  feet  of  fa 
public  street  across  a  passway  Uie  public  has 
been  accustomed  to  use  and  upon  an  open  un- 
fenoed lot  that  children  had  for  years  been  in  tbe 
habit  of  resorting  to  by  license  of  the  owner  and 
without  objection  or  warning  and  to  which  they 
had  before  the  lumber  was  piled  resorted  in  safety, 
the  piling  must  be  done  so  as  to  be  reasonably  safe 
to  children  coming  there.  Bransom  v.  Labrot,  81 
Ky.  688, 60  Am.  Bep.  188^ 

The  owner  of  a  factory  who  maintains  an  in- 
clined platform  which  may  easily  fall  and  crush 
children  which  may  be  beneath  it,  and  who  also  al- 
lows the  gate  closing  the  alley  leading  to  the  plat- 
form to  frequently  stand  open,  may  be  liable  to  a 
child  who  strays  into  the  alley  when  the  gate 
open  and  is  injured  by  the  fall  of  the  platform. 
Hydraulic  Works  Co.  v.  Orr,  88  Pa.  88& 

If  the  premises  are  attractive  to  ohildren  tfaer» 
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varies  the  canse  of  action  by  addiug  that  th^ 
defeDdant,  while  usiug  the  store  and  the  va- 
•cant  lot,  constructed  within  8  or  4  feet  of 
said  cistern,  then  protected,  a  hitching  post 
for  horses  and  mules,  and  invited  and  in- 
duced the  public  to  come  upon  his  said  lot, 
and  not  to  follow  the  sidewalks,  but  to  come 
by  paths  and  a  wagon  road, — being  within  8 
and  11  feet,  respectively,  of  said  cistern,  ~ 
and  fasten  their  horses  to  said  hitching  post, 
and  that  in  consequence  of  such  invitation 
and  inducement  thus  held  out  by  defendant 
"a  part  of  the  public  sidewalks  fell  into  dis- 
use, **  which  disuse  of  the  sidewalks  and  use 
of  the  paths,  being  a  source  of  profit  to  de- 
fendant he  had  encouraged  and  invited,  and 
that  the  paths  had  been  so  constantly  used  for 
years  as  a  common  and  constant  passway  by 
everybody  at  defendant's  invitation  and  re- 
quest, etc.,  and  that  plaintiff,  "while  pass- 
ing along  the  sidewalk  and  the  path  leadinjr 
across  defendant's  lot,  thinking  the  same  was 
the  highway  being  the  way  apparently  com- 
monly used,''  etc.,  fell  into  the  cistern  and 
was  injured,  "complainant  being  a  compara- 


tive stranger,  and  seeing  no  other  used  side- 
walk."    The  third  count  proceeds  on  the 
ground  that  the  cistern  was  a  public  nui- 
sance.   A  demurrer  was  interposed  on  the 
ground  that  the  declaration  showed  no  neg- 
ligence on  defendant's  part,  but  contributorj 
negl  igence  on  plaintiff's  part.    The  demnrrer 
was  sustained  and  the  suit  dismissed,  and 
this  action  of  the  court  is  the  error  assigned. 
In  Btek  v.  Cart&r,  68  N.  T.  288,  28  Am. 
Rep.  175,  Carter  owned  the  United  States 
Hotel.    There  was  a  vacant  space  of  40  or  50 
feet  between  the  hotel  and  Buell  street,  and 
this  vacant  space  was  used  as  a  public  place, 
and  as  part  of  the  street.    The  hotel  was 
burned  in  1888,  and  rebuilt  in  1872,  and  in 
the  interim  the  same  use  was  cont i  nued.   The 
court  says :    **  It  is  manifest  that  if  the  plain- 
tiff had  kept  within  the  original  bounds  of 
the  alley  he  could  not  have  fallen  into  the 
excavation.    It  was  because  be  strayed  and 
deviated  therefrom  and  went  upon  the  de- 
fendant's lot,  that  he  was  injured.    But  tt 
cannot  be  held,  upon  the  evidence,  that  the 
plaintiff  was  a  trespasser  in  going  there. 


may  be  a  liabilty  to  protect  them.  Coppner  v. 
Pennsylvania  Co.  12  IlL  App.  600. 

In  Blrge  v.  Gardiner,  10  Oonn.  612, 60  Am.  Dec. 
1961,  a  land  owner  was  held  liable  for  Injuries  to  a 
child  caused  by  leavins  a  dangerous  gate  standing 
near  a  frequented  lane  along  which  such  a  child 
was  passing,  although  the  child  turned  aside  and 
-touched  the  gate,  thereby  causing  Itn  fall. 

If  dangerous  machinery  is  left  unprotected  ad- 
jacent to  the  line  of  a  street  in  such  a  way  as  to  be 
likely  to  attract  children  the  owner  will  be  liable 
tor  Injuries  to  a  child  attracted  thereto.  Mailaney 
V.  Spenoe,  16  Abb.  Pr.  N.  S.  819. 

In  Whirley  v.  Whlteman,  1  Head,  610,  an  owner 
-of  a  mill  which  had  some  exposed  machinery  on 
the  outside,  within  twenty  feet  of  the  highway 
was  held  liable  for  injuries  to  a  child  by  being 
-caught  In  the  machinery. 

In  Oarskaddon  v.  Mills,  6  Ind.  App.  22,  it  is  said 
that  wben  the  owner  of  land  digs  a  pit  or  erects 
•other  dangerous  obstructions  in  a  place  where  it 
is  probable  that  persons  or  animals  may  go  and 
become  injured  without  using  proper  care  to 
^ruard  the  same,  it  is  well  settled  in  this  state  that 
there  is  a  liability  and  that  the  owner  must  re- 
epond  Id  damages  for  any  injury  incurred  by  such 
negligence. 

Liability  for  injuries  to  animals  was  denied  in 
the  earlier  cases  on  l^e  ground  that  the  animals 
•could  not  rightfully  be  permitted  to  run  at  large, 
but  when  the  rule  in  reference  to  their  right  to  be 
at  large  was  changed  a  corresponding  duty  to 
refrain  from  placing  traps  in  their  way  began  to 
be  recognized. 

The  action  does  not  lie  it  a  man  makes  a  ditch 
.n  bis  waste,  which  lies  near  a  highway,  within 
thirty-six  feet  of  the  highway  into  which  a  horse 
•of  another  falls:  for  the  ditch  in  his  own  soil  was 
no  wrong  to  the  other,  but  it  was  his  fault  that  his 
horse  escaped  into  thewaste  (Com.  Dig.  Action  tm 
the  Case  /or  Ifuisonee;  IRoUe.  Abr.  88):  and  in  the 
place  where  that  case  is  reported  it  appears  to  have 
been  argued  that  the  owner  of  the  horse  did  not 
«how  any  right  why  his  horse  should  be  in  the  com- 
mon  and  therefore  the  digging  of  the  pit  was  law- 
ful  as  against  him,  and  the  court  agreed  to  this  ar- 
gument.   Biytb  V.  Tophan,  Cro.  Jac.  168. 

If  the  owner  of  cattle  has  no  right  to  suffer  them 
to  be  at  large,  he  cannot  recover  damages  for 
their  death  by  drmklng  syrup  negligently  left  in 
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an   unenclosed    woods   adjoining  the   highway. 
Etush  V.  Brainard,  1  Oow.  78, 18  Am.  Deo.  SIB, 

The' owner  of  vacant  property  ia  not  bound  to 
make  It  safe  for  the  pasturage  of  stray  cattle. 
Hughes  V.  Hannibal  ft  St.  J.  R.  Ck).  66  Ma3S7:  lUi- 
nols  Cent.  B.  Go.  v.  Garraher,47IU.a84;  Knight  v. 
Abort,  6  Pa.  478, 47  Am.  Dec.  478. 

The  owner  of  a  horse  which  strays  upon  an  un- 
enclosed lot  and  falls  into  an  excavation  and  is 
killed  cannot  recover  Its  value  from  the  owner  of 
the  lot.    Turner  v.  Thomas,  71  Mo.  696. 

But  if  a  person  digs  a  well  adjacent  to  a  high- 
way upon  unenclosed  land  at  a  place  known  to  be 
frequented  by  stock  running  at  large  and  leaves 
the  same  unguarded,  it  will  be  negligence  which 
will  render  the  owner  liable  for  injuries  to  stock 
which  falls  into  it.  Haughey  v.  Hart,  62  Iowa,  96, 
40  Am.  Rep.  188. 

So  one  who  digs  a  pit  for  a  cotton  press  near  the 
line  of  a  highway  and  leaves  com  and  cotton  seed 
acatt6red;about  it  will  be  liable  for  injuries  to  a 
cow  which  wanders  from  the  highway  and  falls 
into  it.  Jones  v.  Nichols,  46  Ark.  207, 86  Am.  Bep. 
676. 

In  Toung  v.  Harvey,  16  Ind.  814,  It  is  said  whether 
or  not  a  person  who  digs  a  pit  on  a  common  into 
which  a  hurse  falls  and  is  injured  is  liable  for  the 
injury,  depends  upon  the  degree  of  probability 
there  was  that  such  accident  might  happen  there, 
from  leaving  exposed  the  partly  dug  well«  consid- 
ered perhaps  in  connection  with  the  usefulness  of 
the  act,  or  thing  causing  the  danger. 

S^fftring  the  tisa  of  property  far  a  foctpaUu 

The  mere  fact  that  divers  peranns  have  been  ac- 
customed to  go  upon  the  land  and  oross  over  it 
without  objection  will  not  devolve  upon  the  owner 
the  duty  to  protect  such  trespassers  or  at  least 
licensees  from  injury.  Mur|^  v.  Brooklyn,  IIS 
N.  r.W5. 

Mere  permission  to  cross  the  premises  will  not 
place  any  duty  upon  the  owner  to  protect  the  pub- 
lic from  old  excavations  thereon.  NewdoU  v. 
Young,  80  Hun,  804. 

Merely  permitting  persons  to  pass  over  property 
on  which  are  excavations  does  not  render  the 
owner  liable  for  injuries  caused  by  hia  failure  to 
protect  them.  Union  Stock  Yards  M  Transit  CO. 
V.  Rourke,  10  IlL  App.  474. 

A  railroad  company  which  does  not  object  to  the 
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There  was,  it  is  true  no  public  easement  or 
right  of  way  over  the  defendant's  lot.  It 
was  his  private  property,  and  he  had  the 
right  to  its  exclusive  possession.  He  could 
have  inclosed  it,  and  excluded  the  plaintiff 
•and  all  other  persons  from  going  upon  and 
passing  over  it  But  .  .  .  the  public 
has  been  permitted  to  pass  over  the  vacant 
part  of  the  lot  without  objection.  .  .  . 
This  part  of  defendant's  lot  was  traversed  by 
foot  passengers,  and  was  used  as  a  part  of 
the  streets.  The  public  used  it,  and  the  de- 
fendant, by  his  silence,  assented  to  its  use. 
This  use  was  not  occasional  or  infrequent. 
The  same  use  was  permitted  and  continued 
after  1868,  when  the  hotel  was  burned,  until 
«  new  building  was  erected.  The  public 
still  continued  to  use  the  lot.  There  was 
no  revocation  of  the  license  or  permission." 
And  the  court  proceeds,  after  laying  down 
the  general  rule,  and  reviewing  the  cases  of 
HardcatiU  v.  South  TorkMre  B,  d  River 
Dun  Co.  4  Hurlst.  &  N.  67,  and  Binla  v. 
South  Yorkshire  B.  dt  River  Dun  Oo.  8  Best 
•4&  S.  244  (both  relied  on  by  appellee  here), 


and  distin^ishing  them,  to  say ;  *In  this 
case  we  think  the  circumstances  imposed  a 
duty  on  the  defendant  to  protect  the  excava- 
tion. ...  It  was  not  the  case  of  a  bare 
permission  by  the  owner  to  cross  his  land 
adjoining  a  public  street  The  land  had  by 
use,  long  continued,  been  made,  for  the  time 
being,  a  public  place,  and  part  of  the  high- 
way. It  was  very  probable  tnat  injury  would 
occur  if  the  area  was  left  uncoverecf.  It  is 
quite  conceivable  that,  so  long  as  the  hotel 
buildinff  stood,  it  was  an  advantage  to  the 
owner  that  the  unoccupied  part  of  the  lot 
should  be  open  to  the  public.  We  think 
the  defendant  could  not,  under  the  circum- 
stances, make  a  dangerous  excavation"  (and 
leaving  the  cistern  here  unprotected  after  the 
fire  is  equivalent,  in  principle,  to  making 
an  excavation),  "and  leave  it  unprotected, 
without  responsibility  to  those  accustomed 
to  use  the  lot  as  part  of  the  highway,  and 
who,  while  using  due  care,  were  injured  by 
falling  into  it"  It  will  be  noted  that  the 
lot,  in  this  case,  lay  vacant  four  years,  and 
that  circumstance  was  held  not  to  vary  de- 


use  by  the  public  of  a  path  over  its  depot  ffrounds   may  be  held  Uable  for  the  injury  If  it  leaves  a  tor- 


«■  a  aliort  out  between  two  streets  is  not  liable  to 
one  attempting  to  use  sucb  path,  oaased  by  falling 
tbrougb  a  hole  intone  cellar  wbich  Is  usually 
covered  by  a  trap  door,  but  which  was  allowed  on 
this  occasion  to  stand  open  after  dark  and  which 
was  so  near  the  traveled  way  as  to  be  likely  to  be 
4laniierou8  to  those  ating  it  Bedigan  v.  Boston  h 
M .  R.  Go.  U  L.  R.TA.  27B.  156  Mass.  44 

The  mere  fact  that  persons  having  business  at  a 
freight  bouse  frequently  cross  the  railroad  tracks 
In  golDgbaok  and  forth  does  not  reqidre  the  com- 
pany to  have  the  roadbed  adjoining  the  path  used, 
eafe  If  it  has  provided  another  path  for  such  use. 
Morgan  v.  Pennsylvania  R.  Co.  10  Blatcbf.  239. 

In  Lary  v.  Cleveland,  C.  C.  ft  L  R.  Co.,  78  Ind.8fll. 
« person  who  entered  the  unenclosed  lands  of  a 
railroad  company  and  was  injured  by  a  i>iece  of 
wood  blown  off  of  a  bnlidiog  in  a  state  of  visible 
decay  was  held  not  entitled  to  recover  for  the  in- 
Jury. 

Where  a  woman  was  Injured  In  attempting  to 
make  a  sbort  cut  across  a  garden  between  two 
streets  by  going  through  a  gate  and  towards  a 
gate  on  the  other  street  the  court  held  that  there 
was  no  evidence  of  a  public  way  and  that  she  was 
not  entitled  to  recover.  Stone  v.  Jackson,  16  C  B. 
Ue,82Eng.L.ftBq.849. 

In  Qautret  v.  Bgertoo,  L.  B.  2  a  P.  871, 86  L.  J.C.  P. 
1«L  16  L.  T.  N.  S.17, 15  Week.  Bep.  688.  It  is  said  the 
4x>naequence8  of  this  accident  are  sought  to  be 
visited  upon  these  defendants,  because  they  have 
allowed  persons  to  go  over  their  land,  not  alleging 
It  to  have  been  upon  the  business  or  for  the  bene- 
fit of  defendants,  or  alleging  that  defendants  have 
been  guilty  of  any  wrongful  act  such  as  digging 
a  trench  on  the  land  or  misrepresenting  its  oondl- 
tion  or  anything  equivalent  to  laying  a  trap  for 
the  unwary  passenger;  but  simply  because  they 
permitted  these  persons  to  use  a  way,  with  the  con- 
dition of  which,  for  anything  that  appears,  those 
who  suffered  the  injury  were  perfectly  well  m^ 
qnainted. 

But  the  premises  must  not  be  permitted  to  be- 
eome  a  trap  after  having  been  safely  used  for  a 
eonslderable  period  of  timet 

Thus  If  a  railroad  company  has  for  a  long  time 
permitted  the  public  to  cross  its  tracks  at  a  certain 
point  ft  Is  bound  toexerdse  care  having  due  re- 
gard to  such  probable  use  and  proportioned  to  the 
probable  danger  to  persons  using  the  path,  and  ft 
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pedo  lying  on  the  track,  which  is  picked  up  by  a 
boy  and  exploded  so  as  to  injure  another  child. 
Harriman  v.  Pittsburgh,  a  ft  8t  L.  B.  Oo.  46  Ohio 
8tl]. 

If  persons  undertake  to  change  the  line  of  a  foot- 
path and  make  excavations  in  the  line  of  the  old 
one,  they  must  take  care  to  prevent  persons  from 
using  the  old  line  in  such  a  way  as  to  be  injured. 
Hurst  V.  Taylor,  L.  B.  U  Q.  B.  Div.  818. 

If  the  public  has  been  In  the  habit  of  using  a 
well-defined  way  over  defendant's  property  he 
cannot  close  It  with  a  barbed-wire  fence  without 
giving  proper  notice,  without  being  liable  for  in- 
juries caused  by  contact  with  such  fence  In  the 
dark  by  persons  attempting  to  use  the  road  with- 
out knowledge  of  its  having  been  dosed.  Morrow 
V.  Sweeney  (Ind.)  Bept  ll,  UOi;  Oarskaddon  v. 
Mills,  6  Ind.  App.  28. 

The  old  way  must  be  effectively  blockaded.  A^ 
lanta  ft  B.  Air  Lhie  B.  Co.  v.  Wood,  48  Ga.  666, 

But  In  Omaha  ft  B.  Valley  B.  Co.  v.  Martin,  14 
Neb.  296,  a  recovery  was'  denied  In  a  case  where  a 
railroad  company  had  made  an  excavation  across 
a  path  which  bad  for  some  time  been  traveled  by 
the  public  on  the  ground  that  no  public  or  private 
right  of  way  existed  at  that  place. 

ExeavaiionsimmediatAv  oOjoilanAmiQ  highway. 

In  Jordin  v.  Crump,  8  Mees.  ft  W.  782,  6  Jun 
1118,  the  owner  of  a  dog  which  he  took  along  a 
walk  through  a  woods  where  he  knew  dog  spears 
were  set  was  held  not  entitled  to  recover  for  the 
death  of  his  dog  by  running  upon  one  of  the 
spears  when  he  temporarily  left  the  path  and 
started  to  run  into  the  woods.  In  that  case  the 
court  says  the  case  is  similar  to  that  of  a  man 
who  passing  in  the  dark  along  a  foot-path  should 
happen  to  fall  into  a  pit  dug  in  the  adjoining  field 
by  the  owner  of  It  In  such  a  case  the  party 
digging  the  pit  would  be  responsible  for  the  injury 
If  the  pit  were  dug  across  the  road;  but  if  it  were 
only  in  the  adjacent  field  the  case  would  be  very 
different  for  the  falling  into  it  would  then  be  the 
act  of  the  injured  person  himself. 

But  the  dictum  in  that  case  never  passed  into 
a  decision. 

During  the  argument  in  Firmstone  v.Wheeley,  S 
DowL  ft  L.  206, 18  L.  J.  Exch.  861,  Pollock,  C.  B., 
says:  *^uppose  a  man  digs  so  near  a  highway  as 
to  render  It  dangerous  unless  fenced  by  day  and 
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fendaDt's  liability,  in  the  case  made  by  the 
facts.  In  the  case  of  Noitoich  v.  Breed,  80 
Conn.  544,  545,  the  court  reviews  and  dis- 
tinguishes the  same  English  cases  referred 
to,  and,  on  the  point  of  mere  distance  from 
the  highway,  says:  ^Distance  is  one,  and 
but  one,  of  the  elements  which  enter  into  the 
calculation.  .  .  .  Whether  the  excava- 
tion could,  with  a  due  regard  to  the  rights 
of  passengers  on  the  streets,  be  left  un- 
guarded, or  could  not,  depended  upon  the 
question  whether,  being  unguarded,  it  en- 
dangered the  travel  or  not.  If  it  did  not,  no 
matter  how  near  it  was  to  the  line  of  way. 
If  it  did,  no  matter  how  far  it  was  re- 
moved. ''  This  proposition  Is  put  thus  in  the 
very  accurate  note  to  QxUon  v.  Delaware  db 
H,  Canal  Co.,  86  Am.  St.  Rep.  811:  ''It 
seems  to  be  very  generally  agreed  that  the 
proximate  cause  has  no  necessary  connection 
with  time  or  distance.  It  means  closeness  of 
causal  relation,  not  nearness  in  time  or  dis- 
tance f  citing  many  authorities.  In  Graves 
▼.  Thomas,  05  Ind.  864,  48  Am.  Rep.  727, 
the  defendant  had  a  store  on  a  lot,  and  an- 


other vacant  lot  bordered  his  on  the  north. 
**  There  were  two  paths,  one  being  along  the 
sidewalk  proper,   and  the  otiier  diverging 
from  it,  and  returning  to  it,  passing  over 
said  vacant  lot  on  the  north  of  defendant'^ 
lot,  and  also  over  the  defendant's  lot^  the 
latter  path  being  upon  higher  ground  than 
the  path  along  the  sidewalk  proper."   The 
plaintiff,  on  a  dark  night,  without  a  lantern, 
took  this  path,  and  fell  Into  an  excavation 
on  defendant's  lot.    This  path  had  been  nsed 
by  the  public  for  eight  years,  in  wet  weather, 
instead  of  the  sidewalk.    The  court  put  the 
liability  of  defendant  upon  the  ground  that 
the  ^probability  that  such  an  accident  mi^rht 
happen  from  thus  leaving  the  pit  exposed 
was  so  strong  as  to  make  it  the  duty  of  the 
owner  of  the  lot,  as  a  member  of  the  com- 
munity, to  guard  the  community  from  the 
danger  to  which  the  pit  exposed  its  mem- 
bers," and  added,  ''in  the  case  at  bar,  we 
think  that  the  fact  that  for  a  long  period  the 
public  using  the  sidewalk  had  been  per- 
mitted to  use  the  place  where  the  plaintiff 
fell,  as  a  part  of  the  sidewalk,  made  it  the 


lighted  by  night.  •  .  .  There  to  a  duty  to  guard 
the  public  and  a  person  injured  would  have  a 
right  to  sue  in  case.*^ 

One  who  makes  an  excavation  so  near  an  ancient 
highway  that  there  is  danger  to  one  accidentally 
deviating  Irom  the  road,  is  guilty  of  a  nuisance. 
Barnes  v. Ward,  9  0.  B.  882, 2  Car.  &  K.  661, 14  Jur. 
884, 19  L.  J.  C.  P.  19S. 

When  an  excavation  to  made  adjoining  a  public 
way  so  that  a  person  walking  upon  it  might  by 
making  a  false  step  or  being  affected  by  a  sudden 
giddiness,  or  in  t^e  case  of  a  horse  or  carriage 
way  might  by  a  sudden  start  of  hto  horse  be 
thrown  into  the  excavation,  it  to  reasonable  that 
the  person  making  the  excavation  should  be  lia- 
ble for  the  consequences;  but "  when  the  excava- 
tion to  made  at  some  dtotance  from  the  way  and  a 
person  falling  into  it  would  be  a  trespasser  upon 
defendant's  land  before  he  reached  it,  the  case 
seems  to  us  to  be  different.  We  think  the  proper 
and  true  test  of  legal  liability  is  whether  the  exca- 
vation be  substantially  adjoining  the  way." 
HardcasUe  v.  South  Yorkshire  &  R.  River  Duo 
Oo.4Hurtot.&N.67,28  L.  J.  Exoh.  1S9,  ft  Jur.  N. 
S.  160, 82  L.T.  297, 7  Week.  Rep.  826. 

An  excavation  adjoining  a  public  highway  or  so 
near  thereto  that  a  person  lawfully  or  with  ordi- 
nary care  using  the  way  might  by  accident  fall 
into  It  to  ver  se  a  nnisanoe  unless  proper  means 
are  adopted  to  guard  against  the  oocurrenoe  of 
such  accident.  State  v.  Society  for  Establtohing 
Useful  Mf rs.  42  N.  J.  L.  604. 

The  owner  niay  dig  an  excavation  on  hto  own 
land  not  substantially  adjoining  a  public  high- 
way and  no  action  lies  against  bim  by  one  who 
has  fallen  into  it.  But  where  the  excavation  Is 
made  in  or  so  near  a  highway  that  one  while 
rightfully  using  the  highway  may  without  fault 
sustain  injury  by  falling  into  the  excavation, 
there  may  be  a  liability.  Indianapolto  v.  Emmel- 
man,  106  Ind.  680, 68  Am.  Rep.  66. 

There  to  liability  if  the  excavation  to  so  near  the 
highway  as  to  render  travel  thereon  unsafe. 
Sanders  v.  Retoter,  1  Dak.  161. 

In  Chapman  v.  Parlane,  8  Bhaw  ft  D.  686,  the 
owner  of  a  partly  flntohed  bouse  the  entrance  to 
which  from  the  street  had  been  left  without  bar- 
riers although  there  was  a  fall  directly  back  of  It, 
was  held  liable  to  a  passer-by  who  on  a  dark  night 
stepped  Into  the  entrance  for  a  necessary  pur- 1 
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pose  and  falling  down  the  excavation  was  in- 
jured. 

A  person  who  makes  an  excavation  so  near  a 
highway  as  to  create  or  increase  danger  to  the 
public  to  not,  if  an  accident  happens,  abflolv^d 
from  Itobility  by  the  fact  that  the  duty  to  fence 
at  that  place  had  been  imposed  by  the  statute  od 
another  person.  Wettor  v.  Dunk,  4  Fost.  A  F. 
288. 

The  mere  fact  that  the  excavation  to  near  a  hlgli- 
way  is  not  sufficient  to  render  the  owner  liable  for 
injuries  caused  by  falling  iuto  It,  if  it  to  not  so 
near  as  to  constitute  a  public  nuisance.  And  the 
liability  to  not  increased  by  the  fact  that  the 
owner  has  permitted  people  to  pass  over  the  tond, 
where  the  excavation  to  situated  for  the  purpose 
of  going  from  one  street  to  another.  Hounsell  t. 
Smyth,  7  C.  B.  N.  &  781,  29  L.  J.  G.  P.  803, 6  Jur.  N. 
S.  897, 8  Week.  Rep.  277. 

In  a  case  where  a  horse  lawfully  on  the  high- 
way attempted  to  pass  therefrom  into  defendants 
pasture  and  was  injured  by  a  defective  fence,  the 
court  held  defendant  liable,  saying  if  detendant 
undertakes  to  maintain  a  fence  along  a  highway 
he  must  not  negligently  suffer  it  to  become  dsD- 
gerous  to  passing  animate,  and  that  the  unsafe 
fence  in  thto  case  was  by  reason  of  grass  in  the 
pasture  and  the  other  animato  feeding  there. » 
trap  likely  to  injure  horses  passing  along  the 
highway.    Sisk  v.  Crump,  118  Ind.  504. 

There  to  no  liability  if  the  place  of  danger  is  8^ 
far  from  the  street  that  no  injury  can  result  to 
persons  in  the  ordinary  and  proper  use  of  the 
street.    KeUey  v.  Columbus,  41  Ohio  St.  283^ 

In  Overholt  v.  Yleths,  68  Mo.  482;  the  court  rec- 
ognized the  rule  that  the  occupant  of  land  is  not 
bound  to  place  guards  around  excavations  made 
on  his  own  land  unless  they  are  so  near  a  public 
way  as  to  be  dangerous  under  ordinary  circum- 
stances to  persons  passing  on  the  way  and  usfofr 
ordinary  care  Co  keep  the  proper  path. 

It  is  the  duty  of  the  occupier  of  a  honse  havlng- 
an  area  fronting  on  a  public  street  to  fence  it  so 
as  to  make  It  safe  to  travelers.  Ck>upland  t« 
Hn^-dlngbam,  8  Oampb.  808. 

In  Jarvte  v.  Dean,  3  Ding.  447, 11  Moore,  854.  the 
action  was  brought  for  injuries  caused  by  falling 
into  an  open  area  and  the  right  to  recover  turned' 
upon  the  question  whether  or  not  the  way  wis  a 
public  way.    There  was  no  discussion  of  the  doty 
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dutr  of  the  defendant  to  guard  the  excavation 
maae  at  that  place,  and  that  the  Jury  were 
authorized  to  find  from  the  evidence  that  the 
plaintiff  did  not.  by  her  own  negligence, 
contribute  to  her  injury."  Reaffirmed  in 
BvanwiUe  A  T.  K  K  Co,  ▼.  Qriffin,  100  Ind. 
224,  60  Am.  Hep.  788. 

In  Mr.  Beaches  recent  work  on  Contributory 
Negligence  (page  335.  note  f).  it  is  said, 
citing  manv  authorities.  **  Where  one  allows 
a  portion  of  his  premises  adjoining  the  street 
to  be  used  by  the  public  as  part  of  the  high- 
wav,  and  makes  an  excavation  near  by.  he 
will  be  liable,  if  he  does  not  take  reasonable 
care  in  protecting  passers  from  falling  in." 
This  principle  is  carried  very  far  in  XJamp- 
heU  V.  Boyd,  88  N.  C.  182.  48  Am.  Rep.  740. 
In  Sanders  ▼.  Beister,  1  Dak.  170.  on  the 
question  of  trespass,  it  is  said:  ** Stress  is 
laid  on  the  fact  that  the  appellant  had  a  legal 
right  to  dig  a  cellar  on  his  own  premises. 
Certainly  he  had.  So  has  a  man  a  ri^ht  to 
keep  a  dog,  and  make  a  sunk  flat  within  the 
enclosure  of  his  unfinished  buildine  ;  but  he 
must  take  care  of  the  one,  if  ferocious,  and 


guard  the  other,  if  dangerous,  so  that  harm 
may  not  come  to  others  ttiereby.  I  apprehend 
the  particular  character  of  the  instruments, 
as  causes  of  injury,  is  unimportant,  in  con- 
templation of  law,  except  so  far  as  it  may 
affect  the  question  of  the  degree  of  care  or 
negligence  with  which  they  are  used,  kept 
or  constructed.  It  would  seem  to  me  to  be 
a  strange  rule  of  law  that  would  permit  the 
owner  to  sink  dangerous  excavations  on  his 
uninclosed  premises,  near  to  a  public  high- 
way, in  a  aensely  populated  city,  leave  it 
without  guard  or  protection,  and  hold  him 
not  liable  in  case  a  person  accidentally  or 
unintentionally  steps  across  the  line,  falls  in, 
and  is  killed,  simply  on  the  ground  that  the 
party  injured  was  guilty  of  a  technical  tres- 
pass, and  yet  make  the  proprietor  respond  in 
damages  who  places  spring  guns  in  his  in- 
closed vineyard,  whereby  a  willful  trespasser 
is  shot  and  wounded."  In  the  well-consid- 
ered case  of  Barriman  ▼.  Pitt^mrgh,  C.  d 
8L  L.  B.  Co.  45  Ohio  St.  11,  cited  in  Schmidt 
V.  Eanuu  City  DistiUing  Co.  90  Mo.  284,  50 
Am.  Rep.  26,  27,  in  discussing  **  invitation, " 


to  keep  the  area  protected,  but  the  existence  of 
■uoh  duty  seems  to  have  been  assumed. 

In  Beck  v.  Garter.  68  N.  Y.  288,  S3  Am.  Bep.  175, 
afBrmiDff  0  Hun,  604,  a  recovery  was  permitted  in 
favor  of  one  who  fell  into  an  area  wbich  had 
been  made  in  a  space  adjoining  an  alley  whlcb 
bad  for  some  time  been  open  and  in  u^e  In  ffolnsr 
to  and  from  an  hotel.  The  court  recoimizes  tbe 
doctrine  that  one  is  liable  who  makes  an  excava- 
tlon  so  near  a  public  hiRhway  that  there  is  danger 
of  a  traveler  falling  into  it,  in  case  of  sudden 
sicknees  or  other  accident,  and  it  also  states  that 
the  land  where  the  accident  occurred  had  by  long 
continued  use  been  made  for  the  time  being  a 
public  place  and  part  of  the  highway,  and  that  in 
making  an  excavation  therein  the  public  must  be 
protected  from  injury. 

An  area  opening  mto  a  public  footway  or  so  near 
thereto  that  a  person  lawfully  using  the  way  with 
ordinary  caution  might  by  accident  fail  into  it,  is 
per  86  a  nuisance;  and  only  ceases  to  be  such  when 
proper  means  are  adopted  either  by  enclosing  it  or 
maintaining  a  light  to  warn  persons  of  danger  and 
guard  against  the  occurrence  of  such  accident. 
Temperance  Hall  Aaso.  of  Trenton  v.  Giles,  88  N. 

J.  L.seo. 

One  making  an  opening  on  the  line  of  a  street 
for  the  purpose  of  reaching  basement  stores  is 
bound  to  so  guard  the  entrance  that  it  will  be  safe 
for  persons  using  the  sidewalk  In  the  exercise  of 
due  care.  Buesching  v.  St.  Louis  Gaslight  Go.  73 
Mo.  219, 38  Am.  Uep.  608,  reversing  6  Mo.  App.  86w 

An  area  adjoining  an  alley  which  is  open  only  at 
one  end  and  was  provided  for  the  use  of  persons 
having  business  with  the  rear  of  the  houses  abut- 
ting on  the  alley,  is  not  a  nuisance,  when  the  alley 
is  not  much  frequented  and  those  going  there  are 
supposed  to  have  a  knowledge  of  the  danger  and 
to  exercise  care  accordingly.  Bond  v.  Smith,  118 
N.  Y.  878.  reversing  44  Hun,  219. 

Protecting  an  area  along  a  sidewalk  with  an  iron 
fence  having  sharp  points  at  the  top  is  not  negll- 
gence  which  will  render  the  owner  liable  for  in- 
juries to  one  who  slips  on  the  sidewalk  and  in 
falling  is  injured  by  one  of  the  points.  Kelley  v. 
Bennett,  7  L.  R.  A.  leo,  188  Pa.  S18. 

In  IfasBachusetts  a  different  rule  has  been 
adopted. 

In  Rowland  v.  Vincent,  10  Met.  871, 48  Am.  Deo. 
442,  where  defendant  had  made  an  excavation 
within  from  six  to  eighteen  inches  of  the  highway 
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into  which  plaintiif  fell  in  the  night  and  was  in- 
jured, the  defendant  was  held  not  liable  on  the 
ground  that  be  was  making  a  proper  use  of  his 
own  property  and  that  he  was  under  no  liability 
to  the  public  to  place  lights  or  barriers  to  prevent 
persons  from  falling  into  the  excavation. 

Where  a  traveler  on  a  highway  was  accidentally 
pushed  into  an  elevator  opening  adjoining  the 
sidewalk,  tbe  owner  was  held  not  liable  on  the 
ground  that  the  obligation  is  upon  the  city  to  put 
up  guards  against  pitfalls  which  are  no  near  to  a 
highway  as  to  make  it  unsafe  for  travelers,  and 
that  there  is  no  duty  resting  upon  abutting  own- 
ers. Mclntlre  v.  Boberts,  4  L.  B.  A.  619, 149  Mass. 
460. 

This  note  is  not  intended  to  cover  the  question 
of  the  liability  of  the  municipality  for  the  unsafe 
condition  of  property  lying  adjacent  to  the  high- 
way, but  it  has  been  held  that— 

A  dangerous  excavation  near  a  highway  will  be 
sufBdent  to  render  tbe  way  unsafe  so  as  to  make  a 
town  liable  for  its  existence.  Davis  v.  Hill,  41  N. 
H.  889:  Niblett  v.  Nashville.  18  Heisk.  684,  87  Am. 
Bep.  766;  Drew  v.  Sutton,  66  Vt.  686,  45  Am.  Bep. 
644;  Seymer  v.  Lake,  66  Wis.  661,  and  the  landowner 
may  be  compelled  to  reimburse  the  city  in  case  it 
is  compelled  to  pay  for  the  injuries,  because  of  the 
failure  to  maintain  a  barrier  along  tbe  excavation 
as  required  by  its  charter.  Norwich  v.  Breed,  80 
Gonn.644. 

WhoA  it  adioMfnt  to  hUfiivoaa, 

An  open  hoist  hole,  within  fourteen  inches  of  the 
sidewalk  is  a  nuisance.  Hadley  v.  Taylor,  L.  B.  1 
C.  P.  68,  U  Jur.  N.  &  979, 18  L.  J.  N.  S.  868, 14  Week. 
Bep.  69. 

Leaving  an  unprotected  oeas-pool  within  ten  feet 
of  a  public  highway  while  improvements  are  being 
made  on  tbe  property  will  render  the  owner  of  the 
premises  liable  for  the  death  of  a  child  who  wan- 
ders from  the  street  into  the  lot  and  is  drowned  in 
the  pool.  Malloy  v.  Hibemia  8av.  k  Loan  Soc. 
(Cal.)  April  88, 1889. 

In  Michigan  there  is  a  decision  which  seems  to  be 
somewhat  out  of  line  with  the  principles  of  the  de- 
cisions which  have  been  rendered  elsewhere.  It 
holds  that  a  turntable  within  six  feet  of  the  beaten 
path  of  a  highway  passing  through  depot  grounds 
is  not  so  dangerous  that  it  must  be  guarded  or 
lighted  to  prevent  liability  to  one  injured  by  fall- 
ing into  the  pit  on  a  dark  night,  while  attempting  to 
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the  court  says :  In  the  "  late  case  of  Heaven 
y.  Pendar,  L  R.  11  Q.  B.  Dlv.  508,  it  is 
said  that  a  more  accurate  and  satisfactory 
ground  of  recovery,  embracing  all  cases  of 
implied  invitation,  is  to  be  found  in  the 
proposition  that  Tvhenever  one  person  is,  by 
circumstances,  placed  in  such  a  position  with 
regard  to  another  that  every  one  of  ordinary 
prudence  would  recognize  that,  if  he  did  not 
use  ordinary  care  and  skill  in  his  own  con- 
duct with  regard  to  these  circumstances,  he 
might  cause  danger  of  injury  to  the  person 
or  property  of  the  other,  a  dut3r  arises  to  use 
ordinary  care  and  skill  to  avoid  such  dan- 
ger." However  this  may  be,  the  phrase, 
^implied  invitation,"  in  its  real  value  and 
significance,  as  derived  from  its  application 
in  the  adjudged  cases,  imports  knowledge 
by  the  defendant  of  the  probable  use  by  the 
plaintiff  of  the  defendant's  property  so  situ- 
ated and  conditioned  as  to  be  open  to,  and 
likely  to  be  subjected  to,  such  use.  This  is 
the  principle  of  the  case  of  Mackey  y.  Vicks- 
burg,  84  Miss.  777,  cited  with  distinct  ap- 
proval in  [90  Mo.  284],  59  Am.  Rep.  25,  and 


in  Cooley,  TorU,  721,  noU  1.    See  also  JGfy. 
drauUc  Works  Go.  v.  Orr,  88  Pa.  882. 

These  authorities  clearly  establish  the 
principle  that  if  the  defendant  here,  while 
using  his  lot  and  store,  invited  and  indaced 
the  public  to  use  his  lot  and  the  two  paths 
as  part  of  the  highway,  having  his  cistern 
then  guarded,  and  after  the  fire  left  it  open, 
still,  however,  for  some  tihie,  guarding  it, 
but  afterwards  removed  the  guards  and  ad- 
vertisements, so  as  to  leave  the  cistern  dan- 
gerous to  those  who,  exercising  ordinary  care, 
used  either  the  highway  or  the  paths  as  parts 
or  part  of  the  lotTiIlowed  by  him  to  be  used 
as  part  of  the  highway  by  the  public,  such 
use  of  such  paths  as  part  of  the  highway, 
having  been  uninterruptedly  continued,  he 
is  liable,  unless  the  plaintiff's  own  oondact 
was  the  proximate  cause  of  the  injury,  and 
to  this  we  limit  our  decision  in  tills  cau. 
It  need  only  be  said  further  that  in  this  view 
plaintiff,  in  no  proper  sense,  can  be  deemed 
a  trespasser,  without  reference  to  whether 
the  other  facts  alleged,— that  he  ** strayed,  a 
stranger,  bewildered  and  lost,  from  the  high- 


pass  along  the  highway.  Early  v.  Lake  Shore  ft  BL 
8.  R.  Go.  66  Mioh.  84B. 

A  well  eight  feet  distant  from  the  street, which  is 
so  situated  that  a  person  waUdng  on  the  street 
oould  not  by  any  possibility  fall  into  It,  need  not 
be  protected  against  children  uslnir  the  unenclosed 
lot  in  which  it  is  situated  as  a  play  ground.  Breck- 
enridge  v.  Bennett,  7  Kulp,  iXSb 

An  excavation  twenty-four  feet  from  the  high- 
way is  not  so  near  that  it  must  be  fenced  although 
the  owner  has  permitted  the  public  to'  use  the 
intervening  space,  so  that  the  true  boundaries  of 
the  highway  are  obliterated.  Blnks  v.  South  York- 
sMre  R.  ft  River  Dun  Co.  8  Best  ft  S.  2i4, 32  L.  J. 
Q.  B.  26,  7  L.  T.  N.  S.  850, 11  Week.  Rep.  66. 

The  owner  of  an  abandoned  brick  yard  in  which 
is  an  unguarded  well  eighty  feet  from  the  highway 
is  not  liable  fur  the  death  of  a  boy  wbo  was  found 
drowned  in  it.  Gillespie  v.  McQowan,  100  Fa.  144, 
46  Am.  Rep.  866. 

The  owner  of  a  lot  upon  which  Is  located  a  ceaa- 
pool  fifty  feet  from  the  street  is  not  bound  to  fence 
it  to  prevent  children  from  injury  who  are  in  the 
habit  of  playing  there.  Greene  v.  Linton,  7  Misc. 
272. 

If  an  injury  occurs  by  reason  of  the  fall  of  a  pQe 
of  lumber  fifty-four  feet  from  the  street  it  is  not 
within  the  rule  as  to  liability  to  keep  the  premises 
safe  for  those  passing  along  the  highway.  Yander- 
beck  V.  Hendry,  84  N.  J.  L.  471. 

The  owners  of  land  upon  which  water  is  dis- 
charged through  a  pipe  from  boilers  some  distance 
away  are  not  liable  for  the  death  of  a  child  which 
falls  into  the  water  and  is  scalded  to  death,  although 
the  mouth  of  the  pipe  is  about  forty  feet  from  a 
highway  and  there  is  nothing  to  prevent  children 
from  straying  there,  if  there  is  nothing  to  show 
that  the  place  was  attractive  to  children  or  that 
they  were  in  the  habit  of  resorting  there  to  play. 
Schmidt  V.  Kansas  aty  Distilling  Co.  90  Mo.  284, 60 
Am.  Rep.  86. 

Where  a  lot  contained  two  houses  one  in  the  rear 
of  the  other  and  in  the  rear  house  was  a  shoe  shop, 
to  which  a  safe  path  led,  it  was  held  that  the  owner 
of  the  lot  was  not  liable  for  injuries  to  one  who  in 
attempting  to  go  to  the  shoe  shop  fell  into  an  exca- 
vation made  near  a  door  in  the  front  house  seven- 
teen feet  from  the  path,  which  door  he  had  mis- 
taken for  the  entrance  to  the  shop,  if  there  was 
nothing  to  cause  the  owner  to  believe  that  such  a 
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mistake  would  be  made.   ICIstter  v.  0*Grady,U! 
Mass.  130. 

J>0tH)tfofi  to  piiiUie  Vie. 

Where  the  owner  of  a  building  near  a  street  line 
throws  open  the  intervening  space  to  public  use 
and  by  paving  It  like  the  sidewalk.  Invites  the  pnb- 
He  to  use  it  as  part  of  the  sidewalk,  he  is  bound  to 
keep  it  free  from  dangers.  Crogan  v.  Schiele,  0 
Conn.  186, 66  Am.  Rep.  88. 

If  the  public  has  been  permitted  for  a  long  time 
to  use  private  property  as  part  of  the  highway,  the 
owner  upon  making  an  excavation  therdn  ii 
bound  to  guard  it  so  as  not  to  injure  persons  likelj 
to  come  upon  it.  Graves  v.  Thomas.  OS  Ind.  Vi,  tf 
Am.  Rep.  727. 

In  Oliver  v.  Worcester,  102  Mass.  480, 8  Am.  Bsp^ 
485,  in  which  a  person  attempting  to  pass  over 
a  common  along  a  graveled  path  fell  into  an  ezca> 
vation  which  had  been  made  in  furnishing  a  public 
building  with  steam  beat,  the  court  said  if  in  tbe 
course  of  repairing  this  building  the  agents  of  tbe 
city  acting  by  its  authority  negligently  suffered 
tbe  adjoining  land  within  its  control  to  be  in  a 
dangerous  condition  without  proper  notice  to  pe^ 
sons  exposed  to  the  danger,  coming  there  right* 
fully  under  an  implied  invitation 'and  license  and 
using  due  care,  the  dty  was  responsible  as  vbj 
private  owner  would  be  for  an  injury  sustained  by 
such  person  by  reason  of  such  negligence. 

If  the  owner  of  premises  over  which  psaes  s 
traveled  way  has  exhibited  an  mtentlon  that  It 
shall  be  used  by  the  public,  and  by  the  manifestiir 
tion  of  that  intention  has  induced  or  allured  tbe 
public  to  its  use.  those  using  it  are  entitled  to  be 
protected  from  dangers  to  the  way,  by  reason  of 
obstruction  or  interference  created  during  ita  ex- 
istence resulting  from  the  want  of  ordinary  oare 
on  the  part  of  the  owner;  but  this  principle  muit 
be  distinguished  from  mere  permissloo  to  paaaover 
lands.  Mere  acquiescence  in  the  paasage  over 
lands  creates  no  duty  except  to  refrain  from  arti 
which  are  willfully  injurious  or  knowingly  in  tbe 
nature  of  a  trap,  and  except  also  where  thedrcum- 
stances  are  such  that  a  concealment  of  hidden  dan- 
gers would  be  in  the  nature  of  f  nud,  and  then  tbe 
duty  would  be  to  disclose  It.  Vanderbeok  v.  Beo- 
dry,84N.J.L.471. 

If  a  person  paves  the  space  between  his  hoQdinf 
and  the  sidewalk  so  as  to  make  the  interrtnlBff 
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WSJ,  thinking  the  path  be  took  was  the  high- 
way. It  being  apparently  the  oommonl  j  used 
way,  and  there  being  nothing  to  show  where 
the  highway  ended  and  the  vacant  lot  begun. " 
Whether  these  facts  would  take  him  out  of 
the  category  of  trespasser,  on  the  reasoning 
of  the  Dakota  case,  we  do  not  now  say. 
Clearly,  the  facts  above  set  out  as  the  ground 
of  our  decision  would.  We  shall  not  here 
add  to  the  innumerable  efforts  at  definition 


of  ''proximate  and  remote  cause," — a  task 
well  characterized  by  an  eminent  English 
ludge  as  ** something  like  bavins  to  draw  a 
line  between  night  and  day,"— -out  content 
ourselves  with  saying  that  we  think  the  first 
two  counts  of  this  declaration  stated  good 
causes  of  action,  wherefore  the  judgmerU  i$ 
revened,  demurrer  overrtUed,  and  the  eauee  r$» 


spaee  practically  a  part  of  the  sidewalk,  he  must 
take  oare  that  no  unguarded  areas  or  openinRS  are 
left  In  It  which,  will  be  dangerous  to  tbe  pubJla 
Tomie  V.  Hampton,  129  111.  879. 

The  principle  governing  these  decisions  is  recog 
nlzed  in  Beck  v.  Garter,  68  N.  Y.  S88,  tt  Am.  Bep. 
17&,  afflrmiog  0  Hun,  SOii 

But  tbe  mere  fact  that  the  paving  extends  be- 
yond tbe  limits  of  the  street  will  not  give  a  rigbt 
of  faction  to  one  injured  by  following  it,  if  he 
knows  that  be  bad  gone  out  of  the  boundaries  of 
the  street.  Nor  can  the  extending  of  such  pave- 
ment be  treated  as  an  impiied  iDvitation  to  a  per- 
son passing  along  the  street  to  turn  aside  and  fol- 
low it  across  private  property  without  anj  purpose 
or  object  that  could  have  been  foreseen  by  the 
owner  of  the  property.  KeJley  ▼•  Columbus,  41 
Ohio  St.  nSi 

Obetrwtlone  in  etreeL 

If  a  traveler  is  induced  to  turn  npon'an  abutting 
lot  by  a  pile  of  dirt  and  stones  which  have  been 
thrown  upon  a  sidewalk,  and  falls  into  an  un- 
guarded excavation  immediately  adjacent  to  the 
highway,  he  may  recover  from  the  lot  owner  for 
hia  to  juries.    Yale  v.  Blias,  60  Barb.  868. 

One  who  by  placing  building  materials  in  the 
street  makes  an  excavation  on  the  adjoining  prop- 
erty more  dangerous  to  pasMrs-by,  will  be  liable 
for  Hn juries  received  by  them  in  consequence  of 
falling  into  the  excavation.  Doyle  v.  Mulren,  7 
Abb.  Pr.  N.  8.  268, 1  Bweeny,  617. 

Private  ways. 

In  McTntire  v.  Roberts.  4  L.  B.  A.  619,  149  Mass. 
450,  a  dlstioctlon  is  made  between  excavations  ad- 
joining private  ways  and  those  adjoining  public 
highways,  and  it  is  held  that  the  owner  of  a  private 
way  which  is  under  his  control  is  bound  to  keep  it 
safe  for  persons  lawfully  using  it. 

A  railroad  company  io  constructing  a  bridge  for 
nse  by  foot  pessengers  is  bound  to  protect  the 
edges  of  the  embankment  so  as  not  to  render  the 
approaches  unsafe  to  persons  who  may  miss  the 
way  at  night.  Baltimore  A  Ohio  B.  Oow  ▼•  Boteler, 
lBMd.668L 


In  a  case  in  which  the  injuries  occurred  by  reason 
of  a  fall  into  a  well  while  going  along  a  path  to  a 
boarding-bouse,  the  court  said  that  to  render  the 
owner  liable  the  inducements  to  use  tbe  path  must 
be  equivalent  to  an  invitation  either  expressed  or 
implied.  Here  permission  is  not  sufBcient,  and  it 
was  held  that  not  enough  appeared  to  show  that 
the  owner  established  the  path,  or  that  plaintUt 
was  not  guilty  of  contributory  negligence.  Evans- 
ville  &  T.  H.  B.  Oa  V.  Griffin,  100  Ind.  SSO,  60  An». 
Rep.  1 88. 

As  to  liability  for  safety  of  private  ways  gener- 
ally, see  fwU  to  Stevens  v.  Nichols  (ICaas.)  16  L.  B. 
A.  469. 

Slatiaorv  IloMUfv. 

If  a  person  Is  using  a  sidewalk  m  the  erection  of 
a  building  under  a  permit  granted  in  aooordanoa 
with  a  statute  requiring  him  to  enclose  the  allotted 
space  with  a  sufficient  fence,  and  he  fails  to  enclose 
it,  in  consequence  of  which  a  traveler  is  injured  by 
a  'hoisting  apparatus  negligently  suspended  near 
the  line  of  the  walk,  the  owner  will  be  liable  for 
the  damages.    Moynihan  v.  Whidden,  UB  Mass.  2BU 

Prnperiff  raited  above  etreeL 
The  lot  owner  is  not  bound  to  protect  the  edga 
of  his  lot  after  the  street  has  been  out  down  in 
front  of  it  so  as  to  prevent  Injury  to  persons  going 
upon  the  lot  and  attempting  to  reach  the  street 
from  it.   Woods  v.  Lloyd  (Pa.)  Nov.  6, 1B88, 

Sreavation  cider  than  hiffhway. 

If  [the  highway  is  built  after  the  excavation  is 
made  the  owner  is  under  no  obligation  to  fence  the 
excavation  so  as  to  make  it  safe.  Comwell  v. 
Metropolitan  Comrs.  of  Sewers,  10  Bxoh.  771,  8  OL 
L.  Bep.  417. 

An  erection  or  excavation  already  existing  and 
not  otherwise  unlawful  does  not  become  unlawf lu 
when  the  land  to  which  it  is  immediately  oontiga- 
ous  Is  dedicated  to  the  public  as  a  way,  although  It 
prevents  the  way  from  being  as  safe  as  it  other- 
wise would  have  been.  Fisher  v.  Frowse,  8  Best  A 
S.  770, 81  L.  J.  Q.  B.212,  8  Jur.  N.  8.  Dns.  6  L.  T.  N.  8. 
711;  Bobbins  v.  Jones,  16  C.  B  N.  B.  SO,  83  L.  J.  GL 
P.l,9L.T.N.S.6S!3,12Week.Bep.84&   0.P.F* 
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The  qnesttonsv  what  would  be  an  vhp 
reagonable  or  imlawftil  use  of  prem- 
leee  with  reference  to  property  In  the  neighbor^ 


NOTC— For  similar  cases  as  to  nuisances  of  fumes 
or  gases  from  a  manufacturing  establishment,  see 
Boban  v.  Port  Jervis  Oas  Light  Co.  (N.  Y.)  9  L.  B. 
A.  711.  and  note;  Bobb  v.  Gamegle  (Pa.)  14  L.  B.  A. 
aS9:  Forgarty  v.  Junction  City  Pressed  Brick  Oa 
(Kan.)  18  L.  B.  ▲.  768. 

Lu  R.  A. 

See  also  46  L.  R.  A.  181. 


hood,  or,  what  would  constitute  an  unreasonable 
or  unlawful  injury  to  such  property  by  reason  of 
the  use  made  of  the  premises,  must  not  be  left  to 
the  jury. 
2.  The  use  of  land  for  the  proeeeaUon 
of  aome  bualneae  from  which  injury  to 
neighboring  property  will  either  neoeaBaiily  or 
probably  ensue,  will  render  the  owner  liable  for 
the  injury  although  he  uses  reasonable  oare  in 
the  prosecution  of  the  business. 

8*  The  owner  of  a  fertUlaer  fketory  h 

not  relieved  from  liability  for  injuries  caused  to 
adjoining  property  by  the  f  umesgeDeratedin  Us 
factory  by  the  fact  that  a  part  of  the  damages  r»- 
sulted  from  other  causes. 
4^    The  burden  la  on  oneehariped  with  in- 
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jurlDflT  adJolDioflr  property  by  the  fumes  gen- 
erated in  bis  factory,  of  showing  that  the  injury 
complained  of  proceeds  from  other  causes,  if  the 
liability  of  tbe  fumes  to  cause  Uie  injury  is 
shown. 

(October  22. 1894.) 

APPEAL  by  plaintiff  from  a  Judj^ent  of 
tbe  Common  Pleas  Circuit  Court  for 
Berkeley  County,  in  favor  of  defendant  In  an 
action  brought  to  recover  damages  for  injuries 
alleeed  to  have  been  caused  by  fumes  from  de- 
fendant's factory.    Bnened. 

The  trial  Jadge  charged  the  jury  as  follows: 
**  This  is  an  action  brought  by  Mr.  Thomas 
Frost  affainst  the  Berkeley  Phosphate  Com- 
pany. YOU  have  heard  the  complaint  read, 
which  states  the  cause  of  action.  You  have 
heard  the  defendant's  answer  read,  which  is 
the  answer  to  the  allegations  stated  in  the 
oomplaint.  Those  allegations  and  denials 
raise  the  issues  which  you  are  to  pass  upon. 
Among  the  issues  that  you  will  have  to  de- 
termine will  be,  what  damage,  if  any,  has  the 
plaintiff  sustained  by  reason  of  the  escape  of 

S«es,  vapors,  and  those  matters  that  are 
rown  off  from  the  phosphate  works,  if  they 
are  thrown  off ;  and  in  considering  that  you 
are  to  be  guided  by  what  we  term  the  'pre- 
ponderance of  the  testimony. '  The  plaintiff 
comes  in,  and  the  burden  of  proof  is  upon 
him  to  sustain  the  case  by  the  allegations 
that  he  hatf  made.  The  defendant  is  not  cal  led 
upon  to  speak  In  his  defense  until  the  plain- 
tiff has  made  out  a  case.  When  that  is  done, 
then  the  defendant  introduces  his  testimony, 
and  tbe  jury  then  are  controlled  by  what  is 
termed  the  'preponderance  of  the  evidence. ' 
Tou  have  heard  counsel  speak,  in  their  argu- 
ments, of  nuisances.  In  ordinary  acceptation, 
we  use  the  term  'nuisance'  in  referring  to  an 
offense  that  is  indictable.  To  illustrate: 
Stopping  the  roads  up,— digging  a  ditch 
across  the  road,— is  a  nuisance.  When  that 
is  considered  the  term,  as  applied  here,  is 
restricted.  A  nuisance  that  affects  in j  urlously 
one  or  more  or  few  individuals  may  be  a 

Srivate  nuisance,  and  that  is  based  upon  this 
octrine.  A  man  has  the  right  to  engage  in 
any  lawful  occupation,  or  to  use  his  premises 
in  any  proper  and  lawful  industry ;  but,  in 
the  exercise  of  his  rights,  he  must  so  use  his 
property  as  not  to  unlawfully  and  unrea- 
sonably injure  his  neighbor's  property.  If 
he  does  so  use  his  property  in  an  unlawful 
and  unreasonable  manner  as  to  injure  his 
neighbor,  then,  as  to  that  neighbor,  that 
would  be  a  nuisance,  and  for  that  nuisance 
that  neighbor  would  have  the  right  to  bring 
action  in  the  civil  court,  and  demand  com- 
pensation in  the  way  of  damages.  The  Ber- 
keley Phosphate  Company,  it  is  alleged,  is  a 
corporation  under  the  laws  of  this  state.  That 
is  admitted.  There  is  no  allegation  that  the 
Berkeley  Phosphate  Company  is  engaged  in 
an  unlawful  business  in  itself;  that  is,  in 
the  sense  that  they  are  engaged  in  a  business 
which  is  wrong.  But  the  plaintiff  alleges 
that,  while  they  are  engaged  in  that  lawful 
business,  they  are  not  bo  conducting  their 
business  as  they  should,  and  there  comes  the 
gist  of  the  case.    Is  the  Berkeley  Phosphate 
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Company  so  operating  and  conducting  ita 
business  as,  by  the  escape  of  these  gases  and 
vapors  as  alleged  in  this  complaint,  to  in- 
jure, in  an  unreasonable  and  unlawful  man- 
ner, Mr.  Frost's  property  ?  Well,  you  heard 
the  testimony,  and  I  don't  know  if  I  can 
state  the  rule  any  plainer  than  I  have.  If  the 
Berkeley  Phosphate  Company  is  allowing 
these  acids  and  gases  to  escape,  and  they  are 
actually  injuring  Mr.  Frost's  property,  well, 
then,  Mr.  Frost  would  be  entitled  to  com- 
pensation. But,  to  enable  the  plaintiff  to  re- 
cover, the  injury  must  be  a  positive,  direct 
injury,  and  the  damage  must  be  actual  and 
substantial.  Further,  it  must  be  the  result 
of  the  nuisance;  that  is,  the  act  of  tbe 
phosphate  company,  as  charged,  and  not  tlie 
result  of  other  artificial  causes.  If  the  injury 
is  in  part  the  result  of  vapors,  as  charged  in 
the  complaint,  and  in  part  the  result  of  other 
causes,  the  verdict  must  be  for  the  defendant, 
unless  the  testimony  establishes  that  the  in- 
jury would  not  have  resulted  except  for  tha 
vapor  charged  as  causing  the  alleged  injury. 
The  law  omv  deals  with  real  and  substantial 
injuries,  and  such  as  arise  from  the  wrongful 
use  of  property,  and  will  not  lend  ita  aid  to 
check  one  engaged  in  a  lawful  pursuit  simply 
because  his  neighbor  la  annoyed,  unless  the 
use  complained  of — that  is,  the  conduct  of  his 
neighbor — is  both  in  violation  of  the  neigh- 
bor s  rights,  and  unreasonable  and  unlawful, 
as  I  have  explained  to  you.  I^ow,  gentlemen, 
this  action,  in  my  opinion,  is  not  one  sound- 
ing in  punitive  damages, — that  is,  what  we 
call '  smart  money. '  It  is  for  compensation,— 
that  which  will  make  the  plaintiff  whole,  if 
you  find  that  he  has  sustained  any  injuries. 
I  think  that  about  covers  all  that  I  desire  to 
say  to  the  jury. 

**With  all  due  respect  to  the  counsel  who 
make  that  argument,  I  think  that,  when  you 
come  down  to  private  nuisances  or  private 
damages,  that  numbers  have  nothing  to  do 
with  It.  When  one  man  injures  his  neighbor 
in. an  unlawful  and  unreasonable  manner,  as 
I  have  endeavored  to  explain  to  you,  he  must 
make  him  answer  by  compensating  him  for 
damages.  You  can't  find  a  verdict  for  more 
than  five  thousand  dollars,  because  that  is  tbe 
amount  claimed,  and  your  damages  cannot 
come  down  below  the  5th  November,  1890. 
Damage  that  he  has  sustained  will  lead  up 
to,  and  prior  to  November  5,  1890.  What- 
ever you  think  was  the  damage  he  sustained 
at  that  time  from  injuries,  if  you  find  any  or 
not,  in  destroying  his  trees,  grasses,  vines, 
or  injuries  to  the  property  itself,  you  state 
in  your  verdict.  If  you  find  that  the  plain- 
tiff has  failed  to  make  out  his  case  by  the 
preponderance  of  the  testimony,  or  that 
these  gases  that  escape  from  the  defendant's 
factory  if  that  escape  was  not  the  approxi- 
mate cause  of  the  damage  alleged  to  have  been 
sustained,  your  verdict  would  be,  out  and 
out,  for  the  defendant.  Now,  whatever  may 
be  your  verdict,  write  It  out  in  letters,  not 
in  figures.  Gentlemen,  by  consent,  this  copy 
of  tne  complaint  ^oes  to  the  jury.* 

The  exceptions  were : 

"  (1)  Because  the  presiding  Judge  charged 
as  follows :  *A  man  haa  the  right  to  engage 
in  any  lawful  occupation,    or  to  use  hit 
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pemifles  In  any  proper  and  lawful  industry, 
out,  in  the  exercise  of  bis  rights,  he  must  so 
use  his  pronerty  as  not  to  umawjiilly  and  un- 
reasonably i  0 Jure  his  nei  ghbor '  s  property.  If 
lie  does  so  use  bis  property,  in  an  unlawful 
and  unreoMnable  manner,  as  to  injure  his 
neighbor,  then  as  to  that  neighbor  that  would 
be  a  nuisance.,  and  for  that  nuisance  that 
neighbor  would  have  the  right  to  bring  action 
in  Sie  ciyil  court,  and  demand  compensation 
in  the  way  of  damages.  .  .  .  The  law 
.  .  •  will  noi  Jena  its  aid  to  check  one 
engaged  in  a  lawful  pursuit,  simply  because 
his  neighbor  is  annoyed,  unless  the  use  com- 
plained of^that  is,  tne  conduct  of  his  neigh- 
bor—is  both  in  tiolation  of  the  neighbor* e  rights, 
and  unreasonable  and  umawfitl,  as  I  have  ex- 
plained to  you.  .  .  .  When  one  man  in- 
jures his  neighbor  in  an  unlawful  and  un- 
reasonable manner,  as  I  have  endeavored  to 
explain  to  you,  he  must  make  him  answer  br 
compensating  him  for  damages.  *  In  which 
his  honor  enid,  it  is  submitted,  by  instruct- 
ing the  jury  that  a  man  would  not  have  the 
right  to  bring  such  an  action,  and  therefore 
could  not  recover  damages,  unless  the  defend- 
ani  used  his  property  in  an  unlawful  and  un- 
reasoTuMe  manner,  and  so  as  to  unlawfully  and 
unreasonably  injure  his  neighbor,  whereas,  it 
is  submitted  that  it  is  the  injury,  by  itself  and 
in  fact,  not  its  unlawfulness  and  unreasonable^ 
ness,  nor  the  use  of  property  in  an  unlawful 
and  unreasonable  manner,  which  gives  the 
rif?ht  of  action.  (2)  Because  the  presiding 
iudge  charged  as  follows :  'There  is  no  al- 
legation tliAt  the  Berkeley  Phosphate  Com- 
pany is  engaged  in  an  unlawful  business,  in 
itself, — that  IS,  in  the  sense  that  they  are 
engaged  in  a  business  which  is  wrong, — but 
the  plaintiff  alleges  that,  while  they  are  en- 
gaged in  that  lawful  business,  they  are  not 
so  conducting  their  business  as  they  should, 
and  there  comes  the  gist  of  the  case.  Is  the 
Berkeley  Phosphate  Company  so  operating 
and  conducting  its  business  as,  by  the  escape 
of  these  gases  and  vapors  as  alleged  in  this 
complaint,  to  injure,  in  an  unreasonable 
and  unlawful  manner,  Mr.  Frost's  property  ? 
.  .  .  The  law  .  .  .  will  not  lend  its  aid 
to  check  one  engaged  in  a  lawful  pursuit, 
aimply  because  his  neighbor  is  annoyed,  un- 
less  the  use  complained  of — that  is,  the  con- 
•duct  of  his  neighbor — is  both  in  tiolation  of 
the  neighbor's  rights  and  unreasonable  and  un- 
lawful,  as  I  have  explained  to  you.  .  .  . 
When  one  man  injures  his  neighbor  in  an  un- 
lawful  and  unreasonable  manner,  as  I  have 
endeavored  to  explain  to  you,  he  must  make 
him  answer  by  compensating  him  for  dam- 
ages. *  In  which  his  honor  erred,  it  is  sub- 
mitted, (a)  in  stating  to  the  jury  that  the 
plaintiff  alleged  that  the  defendants  were 
engaged  in  a  lawful  business ;  (b)  by  instruct- 
ing the  jury  that  the  gist  of  the  case  was 
whether  the  Berkeley  Phosphate  Company 
were  so  operating  and  conducting  their  busi- 
ness as,  by  the  escape  of  the  gases  and  vapors, 
to  injure,  in  an  unreasonable  and  an  unlaw- 
ful manner,  Mr.  Frost's  property,  whereas,  it 
is  submitted  that  it  is  the  injury,  by  itself  and 
in  fact,  not  injury  in  an  unreasonable  and 
unlawful  manner,  which  is  the  gist  of  such 
«  case ;  (c)  and  in  leaving  it  to  the  jury  to 

-26  L.  R.  A. 


decide  what  is  unreasonable  and  unla/ufful. 
(8)  Because  the  presiding  judge  charged  as 
follows :  "To  enable  the  plaintiff  to  recover, 
the  injury  must  be  a  positive,  direct  injury, 
and  the  damage  must  be  actual  and  suratan- 
tial.  Further,  it  must  be  the  result  of  the 
nuisance ;  that  is,  the  act  of  the  phosphate 
company,  as  charged,  and  not  the  result  of 
other  artificial  causes,  ff  the  injury  is  in 
part  the  result  of  vapors,  as  charged  in  the  com- 
plaint,  and  in  part  the  result  of  other  causes, 
the  verdict  must  be  for  the  defendant,  unless 
the  testimony  establishes  that  the  ir^ur^  would 
not  have  resulted  except  for  the  vapor  charged  as 
causing  the  alleged  ir^ry,*  In  which  his 
honor  erred,  it  is  submitted,  by  instructing 
the  jury  as  he  did  in  the  said  last  sentence, 
italicized." 

Messrs,  UeCradyfl  A  Baeot,  for  appel- 
lant: 

It  is  the  fact  of  Injury  by  itself,  and  not  its 
unlawfulness  and  unreasonableness,  which 
gives  the  right  of  action. 

Bole  V.  Barlow,  4  C.  B.  N.  8.  834,  844; 
Stockport  Water-works  Go,  v.  Blotter,  7  Hurlst. 
&  K.  169;  8t,  Belen's  Smelting  Co.  v.  Tipping, 
4  Best  &  8.  1098,  11  H.  L.  Cas.  641;  Wood, 
Nuisances,  chap.  14,  p.  688;  6  Am.  &  Eng. 
Encyclop.  Law,  Title  Damages,  p.  8,  note  1; 
Stowea  V.  Lincoln,  11  Gray,  484;  Gile  v.  ^• 
tens,  18  Gray,  146;  4  Wait,  Act.  &  Def.  pp. 
749,  760;  Susquehanna  Fertilizer  Co.  of  Balti- 
more y.  Malone,  9  L.  R  A.  787,  78  Md.  268; 
Euler  y.  Sullivan,  76  Md.  616. 

The  mere  fact  that  other  nuisances  exist  In 
the  locality  that  produce  similar  results  is  no 
defense,  if  the  nuisance  complained  of  adds  to 
the  nuisance  already  existing  to  such  an  extent 
that  the  injury  complained  of  is  measurably 
traceable  thereto.  It  is  not  necessary  that  all 
the  injury  should  be  the  result  of  the  nuisance 
sought  to  be  charged;  if  it  is  of  such  a  char- 
acter, and  produces  such  results  that,  standing 
alone,  it  would  be  a  nuisanoe  to  the  plaintifT 
Uie  fact  that  it  is  the  principal,  though  not  the 
sole,  agent  producing  the  injurj^  is  sufiScient, 
at  least  as  evidence  oi  the  plaintiff's  right. 

Wood,  Nuisances,  g  491;  16  Am.  &  £ng. 
Encyclop.  Law,  Title,  Nuisances,  p.  925; 
Walter  y.  SeJfe,  4  DeG.  &  8.  816;  OrosOey  y. 
Lightowler,  L.  R  2  Ch.  478;  Wood  y.  Waud,  8 
Exch.  748;  Bmory  y.  Bazard  Powder  Co.  22  8. 
C.  476,  68  Am.  Rep.  780;  Gregory  y.  Layton, 
86  8.  C.  98.  8ee  also  Baltimore  dtP.B.  Co.  v. 
Fifth  Baptist  Church,  108  U.  8.  817,  27  L.  ed. 
789;  Campbell  v.  Seaman,  68  K.  T.  668, 20  Am. 
Rep.  667:  MuUigan  v.  Klias,  12  Abb.  Pr.  K. 
8.  269:  McKeon  v.  See,  61  N.  Y.  800.  10  Am. 
Rep.  669;  Beeg  y.  Licht,  80  N.  Y.  679,  86  Am. 
Rep.  664;  State  y.  Bankin,  8  8.  C.  N.  8.  460, 
16  Am.  Rep.  787. 

Messrs.  Bliteliell  A  Smith  for  respondent. 

Melver*  Ch.  /.,  delivered  the  opinion  of 
the  court : 

The  plaintiff  brought  this  action  to  recoyer 
damages  from  the  defendant  company  for  the 
injury  done  to  plaintiff  and  his  property  by 
reason  of  the  noxious  gases  generated  in  de- 
fendant's mill,  located  very  near  by,  and  at 
some  points  adjoining,  plaintiff's  land,  and 
erected  for  the  purpose  of  manufacturing 
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commercial  fertllfzen.  It  Is  alleged  in  the 
complaint  that  in  the  preparation  and  manu- 
facture of  these  fertilizers  "one  of  the  ele- 
ments in  the  preparation  is  the  manufacture, 
in  very  large  quantities,  of  sulphuric  acid, 
in  the  manufacture  of  which  acid  are  pro- 
duced certain  gases,  fumes,  or  vapors,  of 
very  injurious  results  to  vegetable  life,— in 
some  cases,  destructive  of  it  altogether, — and 
also  highly  deleterious  to  animal  life;**  and 
it  is  further  alleged  that  these  noxious  gases, 
fumes,  and  vapors  thus  escaping  from  de- 
fendant's mill  have  greatly  injured,  and  to 
some  extent  entirely  destroyed,  plaintiff's 
crops,  and  other  vegetation  growing  on  his 
land,  and  have  proved  so  detrimental  to 
health  as  to  render  plaintiff's  premises  unfit 
for  habitation.  The  plaintiff  offered  testi- 
mony tending  to  prove  these  allegations,  and, 
on  the  other  nana,  testimony  was  offered  by 
the  defendant  tending  to  contradict  the  same. 
The  case  was  submitted  to  the  jurv  under  the 
charge  of  his  honor,  Jvjdijgt  Aldrich,  who 
found  a  verdict  for  the  defendant,  and  plain- 
tiff appeals  upon  the  several  grounds  set  out 
in  the  record,  which  practically  impute  two 
errors  to  the  charge,  which  will  hereinafter 
be  stated ;  but  we  think  it  due  to  the  circuit 
judj^e  that  his  charge,  as  well  as  the  excep- 
tions thereto,  should  be  incorporated  in  the 
report  of  the  case. 

The  first  error  imputed  to  the  circuit  judge 
is  in  charging  the  jury  as  follows :  **  A  man 
has  the  right  to  engage  in  any  lawful  occu- 
pation, or  to  use  his  premises  in  any  proper 
and  lawful  Industry,  but  in  the  exercise  of 
his  rights  he  must  so  use  his  property  as  not 
to  unlawfully  and  unreatonMy  injure  his 
neighbor's  property.  If  he  does  so  use  his 
property,  in  an  unlawful  and  unreasonable 
manner^  as  to  injure  his  neighbor,  then  as  to 
that  neighbor  that  would  be  a  nuisance ;  and 
for  that  nuisance  that  neighbor  would  have 
the  right  to  bring  action  in  the  civil  court, 
and  demand  compensation  in  the  way  of  dam- 
ages,"—and  in  stating  to  the  jury,  as  the 
gist  of  this  case:  ''Is  the  Berkeley  Phos- 
phate Company  so  operating  and  conductins: 
its  business  as,  by  the  escape  of  these  gases 
and  vapors  as  alleged  in  this  complaint,  to 
injure,  in  an  unreasonable  and  unlawful  man- 
ner,  Mr.  Frost's  property?"  We  have  itali- 
cized the  objectionable  words  in  these  two 
extracts  from  the  judge's  charge  simply  for 
the  purpose  of  indicating  the  point  of  the 
objection.  It  seems  to  us  that  this  charge  is 
open  to  two  objections :  First,  that  it  left  to 
the  jury  the  decision  of  a  question  of  law, 
for  we  do  not  find  anywhere  in  the  charge 
anything  to  indicate  what  would  be  an  un- 
reasonable or  an  unlawful  use  of  the  de- 
fendant's premises,  or  what  would  constitute 
an  unreasonable  or  an  unlawful  injury  to  the 
plaintiff's  property,  and  the  jury  were  left 
without  any  rule  or  principle  by  which  to 
determine  whether  Mr.  Frost's  property  was 
ynreasonably  or  unlawfully  injured  by  the 
defendant.  If,  therefore,  the  jury  had  been 
ever  so  well  satisfied  that  the  property  of  the 
plaintiff  had  been  very  seriously  injured  by 
the  use  to  which  defendant  had  put  its  own 
property,  they  could  not,  under  this  instruc- 
tion, have  found  for  the  plaintiff,  without 
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further  determining  the  question  whether  the 
defendant  had  so  used  its  own  property  as  to> 
unreasonably  and  unl awful Iv  injure  the 
property  of  the  plaintiff,  for  tlie  determina- 
tion of  which  they  had  been  furnished  with 
no  rule  or  principle  by  the  circuit  judge. 
How  the  jury  could  determine  whether  tlie 
defendant  had  made  a  lawful  use  of  iu 
premises,  without  any  instruction  as  to  what 
would  be  a  lawful  use,  it  is  dlfl[icult  to  un- 
derstand. 

The  second  objection  to  this  charge  is,  a» 
it  seems  to  us,  that  it  unwarrantably  limits 
the  operation  of  the  maxim,  **9ic  utere  tw 
ut  alienum  non  loBdas,^  so  as  to  allow  the 
owner  of  a  tract  of  land  to  so  use  his  owa 
land  in  the  prosecution  of  any  lawful  busi- 
ness as  would  necessarily  or  probably  injure 
his  neighbor,  provided  he  takes  all  reason- 
able care  to  prevent  such  injury.  This  we^ 
do  not  understand  to  be  the  law.  On  the 
contrary,  we  think,  if  one  uses  his  own  land 
for  the  prosecution  of  some  business  from 
which  injury  to  his  neighbor  would  either 
necessarily  or  probably  ensue,  he  is  liable 
if  such  injury  does  result,  even  though  be 
may  have  used  reasonable  care  in  the  prose- 
cution of  such  business.  This  doctrine  is 
supported,  not  only  by  reason,  but  by  the 
weight  of  authority,  as  is  shown  by  the  cases 
cited  by  appellant's  counsel.  The  role  is 
well  stated  in  a  note  in  5  Am.  &  £ng.  £n- 
cyclop.  Law,  at  page  8,  in  these  words: 
"In  general,  if  a  voluntary  act,  lawful  in 
itself,  may  naturally  result  in  the  injury  of 
another,  or  the  violation  of  his  legal  rights, 
the  actor  must,  at  his  peril,  see  to  it  that 
such  injury  or  such  violation  does  not  fol- 
low, or  he  must  expect  to  respond  in  dam- 
ages therefor ;  and  this  is  true,  re^rdless  of 
the  motive  or  the  degree  of  care  with  which 
the  act  is  performed. "  In  the  case  of  Susq^ii' 
hanna  Fertilizer  Co.  of  Baltimore  v.  Mahne, 
78  Md.  268,  9  L.  R.  A.  787,— a  case  very 
much  like  the  one  under  consideration, —it 
was  held  that :  "No  principle  is  better  set- 
tled than  that  where  a  trade  or  business  i* 
carried  on  in  such  a  manner  as  to  interfere 
with  the  reasonable  and  comfortable  enjoy- 
ment by  another  of  his  property,  or  which 
occasions  material  injury  to  the  property 
itself,  a  wrong  is  done  to  the  neighboring 
owner,  for  which  an  action  will  lie  ana 
this,  too,  without  regard  to  the  locality 
where  such  business  is  carried  on ;  and  this, 
too,  although  the  business  may  be  a  lawful 
business,  and  one  useful  to  the  public,  and 
although  the  best  and  most  approved  ap- 
pliances and  methods  may  be  used  in  the 
conduct  and  management  of  the  business.* 
citing  Atiy-Oen,  v.  Cclney  Hatch  Lunatic 
Asylum,  L.  R.  4  Ch.  147;  Pindcngi  v. 
Ewens,  4  L.  T.  N.  B.  741 ;  Stockport  Water^ 
works  €h.  v.  Potter,  7  Hurlst.  <&  N.  160;  Btf- 
lands  V.  Fletcher,  L.  R.  8  H.  L.  880.  Again, 
in  the  same  case,  it  is  said :  "  We  cannot 
agree  with  the  appellant  that  the  court  ought 
to  have  directed  the  jury  to  find  whether  the 
place  where  the  factory  was  located  was  a 
convenient  and  proper  place  for  the  carrying 
on  of  the  appellant's  business,  and  wbetbtf 
such  a  use  of  his  property  was  a  reasonable 
use,  and  if  they  should  so  find  the  verdid 
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must  be  for  the  defendant.     .    .    .    Nor  can 
any  use  of  one*8  own  land  be  said  to  be  a 
reasonable  use  which  deprives  an  adjoining 
owner  of  the  lawful  use  and  enjoyment  of 
his  property."-    And  the  learned  judge  pro- 
ceeds to  show  that  the  only  case  which  gives 
countenance  to  the  view  contended  for  by 
appellant  is  EoU  v.  Barkno,  4  0.  B.  N.  8. 
834,  which  had  been  distinctly  repudiated  in 
the  subsequent  case  of  Bamfard  v.  Tumley, 
31    L.    J.   Q.    B.   986.  and   Tipping  v.    St. 
Helen*9  Smeltifw  Co.  4  Best  &  S.  608.      In 
WiUon  ▼.  New  Bedford,  lOH  Mass.  261,  11  Am. 
Rep.   352,  the  case  of   Bylande  v.   Flete?ier, 
9upra,    afterwards  carried  to  the  house  of 
lords,  which  respondent  contends  has  been  re- 
pudiated in  this  countiT,  was  cited  with  ap- 
proval, and  the  following  language  of  Lard 
Granworth,  used  in  that  case  (L.  K.  8  H.  L. 
830) .  is  quoted  in  the  Massachusetts  case :  **  If 
a  person  brings  or  accumulates  on  his  land 
anything  which,  if   it  should  escape,   may 
cause  damage  to  his  neighbor,  he  does  so  at 
his  peril.   If  it  does  escape  and  cause  damage, 
he  18  responsible,  however  careful   he  may 
have  been,  and  whatever  precautions  he  may 
have  taken  to  prevent  the  damage. "    In  Bam' 
ford  V.    TurnUVy  eupra,  the  jury  were  in- 
structed that  if  they  thought  the  spot  was 
convenient  and  proper,  and  that  the  use  by 
the  defendant  of  his  property  was,  under  the 
circumstances,  a  reasonable  use  of  his  own 
land,  he  would  be  entitled  to  a  verdict ;  but 
upon  appeal  these  instructions  were  held  to 
be  erroneous,  and  that  it  was  no  answer,  in 
an  action  for  a  nuisance  creating  actual  an- 
noyance and  discomfort  in  the  enjoyment  of 
neighboring  property,   that  the  injury  re- 
sulted from  a  reasonable  use  of  the  property. 
In  GahiUy.  Eastman,  18 Minn.  824 (Gil.  292), 
10  Am.  Hep.  184,  it  was  held  that  a  person 
who  uses  his  property  in  such  a  manner  as 
necessarily  tends  to  injure  the  property  of  an- 
other is  liable  to  that  other  for  any  injury 
which  may  result  from  such  use,   without 
regard  to  considerations  of  care  and  skill 
therein.    In  that  case  the  court  quotes  the 
following  passage   ^m  Black *8  Commen- 
taries, b^k  8,  chapter  18 :    **  If  one  erects  a 
smelting  house  for  lead  [or,    for  the  same 
reason,  a   fertilizer  factory,  in  which  sul- 
phuric acid  is  generated]  so  near  the  land  of 
another  that  the  vapor  and  smoke  kills  his 
com  and  grass,  and  aamages  his  cattle  there- 
in, this  is  held  to  be  a  nuisance.    And,  by 
consequence,  it  follows  that  if  one  does  any 
other  act  in  itself  lawful,  which  yet,  being 
done  in  that  place,  necessarily  tends  to  the 
damage  of  another's  property,  it  is  a  nuis- 
ance,   for  it  is  incumbent  upon  him  to  find 
some  other  place  to  do  that  act,  where  it  will 
be  less  offensive. "   In  that  case,  also,  Ry lands 
V.  Pteteher  was  recognized.      In  the  case  of 
Losee  v.  Buchanan,  61  N.  T.  476,  10  Am. 
Rep.  628,  relied  on  by  respondent,  the  action 
was  to  recover  damages  for  injury  done  to 
plaintiff's'  property  by  the  explosion  of  a 
steam  boiler  used  on  defendant's  premises; 
and  it  was  held  that  the  use  of  such  a  steam 
boiler,  in  such  a  manner  that  it  is  not  a 
nuisance,  would  not  render  defendant  liable, 
without  proof  of  fault  or  negligence  on  his 
part.    But  that  was  a  very  different  case  from 

96  Xi.  R.  A«i 


this,  for  there  there  was  no  evidence  that  the 
use  of  a  steam  boiler  on  defendant's  premises 
would  necessarily  or  probably  cause  any  in- 
jury to  a  neighboring  proprietor,  while  here 
there  is  evidence  tending   to  show  that  a 
fertilizer  factory,  in  which  sulphuric  acid  i» 
generated,  will  necessarily,  or  at  least  very 
probably,   cause  injury  to  the  neighboring- 
proprietors,  by  reason  of  the  escape  of  noxious 
and  poisonous  gases.    In  that  case  it  was 
stated — incorrectly,    as  we  think — that  the 
case  of  Rylands  v.  Fletcher  ''is  in  direct  con- 
flict with  the  law  as  settled  in  this  country.*^ 
But  the  same  court,  at  the  same  term,  held, 
in  the  case  of  McKeon  v.  See,  51  N.  T.  800, 
10  Am.  Rei).  669,  that  the  plaintiff  was  en 
titled  to  an  injunction  to  restrain  the  defend^ 
ant  from  using  machinery  propelled  by  steanv 
power,  where  the  evidence  showed  that  the 
plaintiff's  buildings  on  the  adjacent  lot  were 
actuallv  Injured  by  the  jarring  and  shaking 
caused  by  the  use  of  such  machinery.     In  the 
last-mentioned  case  the  case  of  Tipping  v.  St, 
Helen's  Smelting  Co.,  supra,  is  cited  with  ap- 
proval.    In  Pennsylvania  Lead  Go*s  App.,  96^ 
Fa.  116,  42  Am.  Rep.  634,  it  was  held  that 
the  plaintiff  was  entitled  to  an  injunction  to 
restrain  the  company  from  carrying  on  lead- 
smelting  works  on  its  own  premises,  where 
the  evidence  tended  to  show  that  such  works 
emitted  offensive,    poisonous,   and  noxious 
fumes    and    vapors,    producing    danger   to 
animal  and  vegetable  life  on  adjoining  prem- 
ises.   In  a  note  to  that  case  the  case  of  Pen- 
noyer  v.  Allen  (decided  by  the  supreme  court 
of  Wisconsin  in  Januaiy,  1888) ,  42  Am.  Rep. 
540,  note,  is  cited,  in  which  the  action  was  to 
recover  damages  for  the  maintenance  of  a 
tannery  on  the  defendant's  premises,  adjoin- 
ing those  of  the  plaintiff :  and  the  question 
was  distinctly  presented  whether  the  fact  that 
the  tannery  was  conducted  and  operated  in  a 
reasonable  and  proper  manner,   so  that  no 
odors  of  a  disagreeable  character  were  sent 
forth,  except  such  as  are  incident  to  a  tannery 
properly  conducted,  would  be  a  defense  to  the 
action.    The  court  held  that  this  would  be  no* 
defense,  saying :    **  The  ownership  of   land 
carries  with  it  the  rightful  use  of   the  at- 
mosphere while  passingrover  it.  Title  to  land 
gives  to  the  owner  the  right  to  impregnate 
Uie  air  upon  and   over  the  same  with  such- 
smoke,  vapor,  and  smells  as  he  desires,  pro- 
vided he  does  not  contaminate  the  atmosphere 
to  such  an  extent  as  to  substantially  interfere 
with  the  comfort  or  enjoyment  of  others,  or 
injure  the  use  of   tiieir  property.     .     .     . 
When  such  comfort  and  enjoyment  are  so 
impaired,  and  compensation  Is  demanded,  it 
is  no  defense  to  show  that  such  business  was 
conducted  in  a  reasonable  and  proper  manner, 
and  with  more  than  ordinary  cleanliness,  and 
that  the  odors  sent  over  and  upon  such  ad- 
jacent premises  were  only  such  as  were  in- 
cident to  the  business  when  properly  con- 
ducted. "     See  also.  Baltimore  dt  P.  R.  Co,  v. 
Fifth  Baptist  Church,  108  U.  8.  817,  27  L.  ed. 
789,  in  which  the  action  was  to  recover  dam- 
ages for  injuries  sustained  by  the  plaintiff 
below,  arising  from  the  noise,  smoke,  and 
odors  etnanating  from  the  engine  house  and 
workshops  of  the  railroad  company,   con- 
structed and  maintained  on  a  lot  adjoining 
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the  church  building  in  the  city  of  Washing- 
ton, where  the  court,  in  response  to  a  defense 
set  up  by  the  railroad  company  that  their 
charter  permitted  them  to  enter  the  city  of 
Washington,  and  to  construct  such  works  as 
were  necessary  and  expedient  for  the  comple- 
tion and  maintenance  of  its  road,  used  this 
language :  **  The  grant  of  powers  and  privi- 
leges to  do  certain  things  does  not  carry  with 
it  any  immunity  for  private  injuries  which 
may  result  directly  from  the  exercise  of  those 
powers  and  pri  vi leges. "  And  again  the  court 
said :  ''If,  as  asserted  by  the  defendant,  the 
noise,  smoke,  and  odors  which  are  the  cause 
■of  the  discon^ort  and  annoyance  to  the  plain- 
tiff are  no  more  than  must  necessarily  arise 
from  the  nature  of  the  business  carried  on, 
with  an  engine  house  and  workshop  as  or- 
dinarily constructed,  then  the  engine  house 
•and  worki^op  should  be  so  remodeled  and 
•changed  in  their  structure  as  to  prevent,  if 
that  be  possible,  the  nuisance  complained  of ; 
and,  if  that  be  not  possible,  they  should  be 
removed  to  some  other  place,  where  by  their 
use  the  plaintiff  would  not  be  thus  annoyed 
and  disturbed  in  the  enjoyment  of  its  prop- 
erty. **  See  also  McAndrew%  v.  Collerd,  42  N. 
J.  L.  189,  86  Am.  Rep.  508 ;  Heeg  v.  Licht,  80 
N.  Y.  579,  86  Am.  Rep.  654 ;  Laflin  db  B.  Pouh 
dar  Co.  v.  Teamey,  181  111.  832,  7  L.  R.  A.. 
262 ;  Tiffin  v.  McCormack,  84  Ohio  St.  688,  82 
Am.  Rep.  408 ;  EuUr  v.  Sullivan,  75  Md.  616, 
afflrmine  Susquehanna  Fertilizer  Co,  of  BcUti- 
more  v.  Jialone^  supra.  We  think,  therefore, 
that  plaintiff's  first  exception  should  be  sus- 
tained. 

The  second  error  imputed  to  the  circuit 
Judge  is  in  instructing  the  lury  that  **if  the 
injury  is  in  part  the  result  of  vapors,  as 
charged  in  the  complaint,  and  in  part  the 
result  of  other  causes,  the  verdict  must  be 
for  the  defendant,  unless  the  testimony  estab- 


lishes that  the  injury  would  not  hsTe  re- 
sulted, except  for  the  vapor  charged  as  caus- 
ing the  alleged  injury."  This  instnictioD 
was  erroneous,  or,  to  say  the  very  least  of  it. 
was  misleading.  Under  this  instruction  the 
jury  might  very  well  suppose  that,  even  if 
they  came  to  the  conclusion  that  the  vapon 
emanating  from  the  defendant's  mill  did  in- 
jure the  plaintiff's  property,  yet,  if  they  at 
the  same  time  believed  that  a  part  of  the  in- 
jury sustained  by  the  plaintiff  was  due  to 
other  causes, — for  example,  the  work  of  the 
worm  referred  to  in  the  testimony  as  the 
**  borer,  "—they  could  not  find  for  the  plain- 
tiff. 'This  we  do  not  understand  to  be  the 
law.  The  fact  that,  where  one  has  sustained 
injury  at  the  hands  of  another,  it  appears 
that  he  has  also  sustained  injurv  from  causes 
other  than  the  act  of  the  wrongdoer,  will  not, 
in  our  judgment,  relieve  the  wrongdoer  from 
liability  to  respond  in  danoages  for  the  injury 
which  he  has  caused. 

Another  objection  to  this  portion  of  the 
charge  is  that  it  imposed  upon  the  plain tii! 
the  burden  of  provi ng  a  negati  ve.  The  charge 
necessarily  implied  that  it  was  not  sufficient 
for  the  plaintiff  to  show  that  his  prc^perty  had 
been  injured  by  the  noxious  gases  escaping 
from  the  defendant's  mill,  but  it  was  nec- 
essary for  him  to  go  further,  and  show  that 
the  injury  of  which  he  complained  was  nut 
due  to  any  other  cause.  If,  as  matter  of  fact, 
the  injurv  complaint  of  by  the  plaintiff  did 
proceed  from  other  causes,  that  was  a  matter 
of  defense,  to  be  shown  by  the  defendant. 

The  judgment  of  this  court  is  that  thehidg' 
ment  of  the  circuit  court  be  ref>ersed,  and  that 
the  case  be  remanded  to  tliat  court  for  a  new 
trial. 

Pope*  /•»  ooncun. 
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^1.  Under  seetioii  69*  chapter  14f  artl- 
ele  8t  Coinp.  Stat.  180  i»  each  city  of  the 
second  olaas  havingr  more  than  5,000  inhabitants 
has  the  power  to  levy  a  tax  upon  every  business 
or  oocupatloa  carried  on  within  the  territorial 
limits  of  the  municipality,  excepting  alone  those 
enumerated  in  the  proviso  clause  of  said  section* 

IB.  Municipal  authorities  are  power- 
less to  license  or  tax  any  business  or  avocation 
conducted  exclusively  outside  of  the  munici- 
pality. 

•Headnotes  by  NosvAUi,  Ch,  J. 

NOTB.— As  to  the  power  of  states  to  impose  bur- 
dens on  Interstate  telefirraph  or  telephone  com- 
panies, see  note  to  Postal  Tele^.  Cable  Go.  v. 
Baltimore  (Hd.)  24  L.  B.  A.161.  It  should  be  added 
that  this  Maryland  case  was  taken  to  the  Supreme 
Court  of  the  United  Btates  where  It  was  recently 
affirmed  on  motion  to  affirm,  January  ^  1806, 
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8.  A  city  of  the  above  class  aaay  law^ 
Ailly  enact  an  ordinance  fmposiog  on 
telegraph  companies  a  license  tax  of  a  reaaon- 
able  sum  per  annum  for  the  privileire  of  trans- 
actinflr  the  business  of  telegraphy  within  the 
city;  and  the  fact  that  the  telegrams  reoeiired 
and  delivered  within  the  city  were  transmitted 
over  the  lines  of  the  telegraph  company  firom 
other  points  within  the  stated  or  that  the  mes- 
sages received  by  it  at  its  office  or  place  of  busi- 
ness in  the  city  were  transmitted  to  various  other 
places  in  the  state,  does  not  Invalidate  the  tax. 


4*  State  and  municipal  aathoritlei 
powerless  to  impose  a  tax  upon  messafres 
to  or  from  other  states,  since  such  a  tax  would 
be  in  conflict  with  that  clause  of  the  Ffedexal 
Ck>nstitutlon  which  gives  to  oongress  the  exclu- 
sive power  to  regulate  oommeroe  among  the 
several  states. 


6*  Where  a  telegraph  company  la 
gSLged  in  both  interstate  and  Intr** 
state  business*  an  ordinance  levying  sa 
occupation  tax  on  that  portion  of  such  businesi 
which  is  carried  on  wholly  within  the  state  is  aot 
repugnant  to  section  8,  article  1,  of  the  Comtitii- 
tion  of  the  United  States,  since  It  In  mo  way 
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interfere*  with,  or  reirulates,  ioteratftte  com- 


6-   An  ocoai>ation  tax  infcjr  be  colleeted 

oy  ordinary  wilt  where  the  ordinance  impostnflr 
the  tax  10  provides. 

On  Rehearing. 

t7.  RayardleM  of  any  doubt  respeetlBiT 
the  eomidi&ess  of  the  eonclnaton  hereto- 
fore announced  in  this  cause,  the  court  is  bound 
to  adhere  thereto  by  reason  of  the  decision  sub- 
sequently rendered  in  Postal  TeUg,  OcMe  Go.  ▼• 
ClkirZsston,  168  U.  8.  esS,  88  L.  ed.  871. 

(March  20. 1801) 

ERROR  to  the  District  Court  for  Dodge 
Coun^  to  review  a  ludpnent  in  favor 
cf  plaintiff  in  an  action  brought  to  compel 
payment  of  an  occupation  tax.    Afflrmed. 
The  facts  are  stated  in  the  opinions. 
Meurs.  Estabrook  St  Davis,  for  plaintiff 

in  error: 

The  decisions  deny  the  right  of  a  state  to 
tax  messages  from  points  within  one  state  to 
points  within  another  state.  A  state  cannot 
tax  such  messages  either  by  a  direct  tax  upon 
the  messages,  or  by  a  tax  upon  the  business  of 
fending  such  messages.  Why?  Because  such 
business  is  business  between  the  states.  Tbe 
main  thing  is  the  transmission  from  one  state 
to  another.  The  receiving  or  delivery  of  such 
messages  is  but  an  incident  to  the  business  of 
transmitting. 

Lelaup  ▼.  Ptfrt  ef  MMU,  127  U.  8.  640,  82 
L.  ed.  811.  3  Inters.  Com.  Rep.  134:  WesUm 
U.  TeUg.  Co.  r.  Stay,  182  U.  B.  472,  88  L.  ed. 
409.  3  Inters.  Com.  Rep.  726;  San  Franciteo 
V.  Western  U.  TtUg.  Co.  17  L.  R.  A.  801.  96 
Cal.  140. 

If  in  such  a  case  one  state  cannot  impose  a 
tax  for  the  reason  that  the  business  is  not 
within  the  state,  so  one  city  cannot  tax  such 
business  as  being  done  "within  the  city  limits" 
where,  as  a  matter  of  fact  it  is  done  between  a 
point  within  the  city  and  a  point  without. 

BaMnns  v.  SheUty  County  Taxing  DUt,  130 
U.  S.  489, 80  L.  ed.  694;  Moran  v.  New  Orleans, 
112  U.  8. 69. 28  L.  ed.  658;  Hamum  v.  Chicago, 
147  U.  8.  896,  87  L.  ed.  216. 

A  package  carried  from  Omaha  to  St.  Louis 
Is  not  business  done  within  the  state  of  19e- 
braska,  or  the  state  of  Missouri,  but  is  business 
done  between  those  two  states. 

JfW/fe  Exp.  Co.  ▼.  Seib&rt,  44  Fed.  Rep.  816, 
142  U.  8.  889.  85  L.  ed.  1086,  8  Inters.  Com. 
Rep.  810. 

The  powers  of  a  city  cannot  be  extended  by 
implication  or  construction  beyond  the  express 
terms  of  the  statute  delegating  the  power. 

St.  Louie  V.  Lavghlin,  49  Mo.  559;  Duhtque 
T.  Ndrthiceetfrn  L.  Ins.  Co,  29  Iowa.  9;  Mays 
T.  Cincinnati,  1  Ohio  8t  278;  Caldwell  v.  Lin- 
coin,  19  Neb.  674:  Charleston  v.  Postal  Teleg. 
Cable  Co.  9  Ry.  &  Corp.  L.  J.  129. 

It  is  not  within  the  power  of  the  legislature 
to  delegate  to  one  municipal  corporation  the 
power  to  tax  a  business  which  is  not  carried 
^n  within  the  limits  of  such  corporation. 

See  Welia  ▼.  Weston,  22  Mo.  884.    See  also 
Desty,  Taxn.  chap.  11;  Cooley,  Taxn.  chap.  8. 
Mr.  F*  Doleaal*  City  Atty.,  for  defendant 
in  error. 

tBehearinff  headnote  by  Post,  /. 
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Norral,  Ch.  J.,  delivered  the  opinion  of 

the  court  * 

This  was  an  action  b^  the  city  of  Fremont 
to  recover  from  the  plaintiff  in  error  an  oc- 
cupation tax  levied  under  and  in  pursuance 
of  an  ordinance  of  said  city.     A  general  de- 
murrer to  the  petition  was  overruled,  and, 
the  telegraph  company  having  elected  to 
stand  upon  its  demurrer,  judgment  was  en- 
tered by  the  court  in  favor  of  the  city  for 
$150  and  costs  of  suit.    The  petition,  after 
alleging  the  incorporation  of  plaintiff  and 
defendant,  avers,  in  substance,  that  on  the 
1st  day  of  April,  1891,  and  continuously  ever 
since  said  day,  there  was.  and  now  is,  con- 
ducted and  carried  on  within  the  corporate 
limits  of  said  city  of  Fremont,  by  various 
persons  and  corporations,  the  business  and 
occupation  of  receiving,  transmitting,  and 
delivering  telegraph  messages,  not  includ- 
ing the  receipt,  transmission,  or  delivery  to 
or  from  any  department,  agency,  or  agent  of 
the  United  States,  and  not  including  the  re- 
ceipt, transmission,  or  delivery  of  any  mes- 
sage which  Is  interstate  conimerce ;  that  on 
the  28d  day  of  April,  1891;  the  duly  consti- 
tuted authorities  of  the  city  of  Fremont,  in 
the  manner  provided  by  law,  dulj  passed 
and  adopted  an  occupation  tax  ordinance,  a 
copy  of  which  is  attached  to  the  petition ; 
that  said  ordinance  was  duly  approved  by 
the  mayor  of  said  city,  and  published  as  re- 
quired by  statute,  and  ever  since  continu- 
ously has  been,  and  now  is.  in  full  force  and 
effect.— by  which  said  ordinance  a  license 
tax  of  $150  per  annum  was  levied  upon  the 
aforesaid  business  and  occupation,  and  it  be- 
came and  was  the  duty  of  each  person  and 
corporation  engaged  therein  within  said  city 
to  pay  such  tax ;  that  the  defendant,  on  the 
date  aforesaid,  and  prior  thereto  and  con- 
tinuously ever  since,  was  and  is  engaged  in 
and  carrying  on,  within  the  territorial  limits 
of  said  city,   the  business  and  occupation 
specified  in  paragraph  No.  1  of  section  1  of 
said  ordinance ;  that  there  was  due  the  plain- 
tiff from  said  defendant  on  the  date  last 
aforesaid  the  sum  of  $150,  as  a  license  tax  on 
its  said  business  and  occupation,  no  part  of 
which  has  been  paid,  although  the  payment 
of  said  sum  has  been  requested  by  the  city 
and  refased  by  the  defendant.    It  is  further 
alleged  in  the  petition  *"  that  besides  the  busi- 
ness and  occupation  aforesaid,  and  in  addi- 
tion thereto,  the  said  defendant  at  the  time 
aforesaid  was,  and  has  since  continuously 
been,  eniraged  in  the  business  of  sending  and 
receiving  messages  by  telegraph  which  are 
interstate  commerce  in  said  city,  and  said  de- 
fendant had  theretofore  duly  accepted  the 
terms  of  the  act  of  congress  passed  in  the 
year  1866  relating  to  telegraphs  and  tele- 
graph companies,  and  was  and  is  entitled  to 
all  the  benefits  of  said  act,  and  has  availed 
itself  of  all  the  benefits  of  said  act,  and  per- 
formed its  duties  thereunder,  and  has  tele- 
graph lines  extending  throughout  the  several 
states  of  the  United  States,  and  to  and  from 
and  among  said  several  states,  all  of  which 
said  lines  said  defendant  operates  and  oper- 
ated during  all  the  aforesaid  times  by  the 
transmission  by  means  of  said  telegraph  lines 
of  telegraph  messages ;  that,  for  and  during 
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the  several  years  herein  mentioned,  under  the 
laws  of  this  state  there  has  been  assessed,  and 
defendant  has  paid,  property  tax  on  the  lines, 
poles,  instruments,  realty,  and  office  furni- 
ture and  stationery  supplies  that  said  defend- 
ant owns  and  has  located  and  kept  within  the 
state  of  Nebraska,  which  said  tax  on  said 
articles  thus  paid  Is  and  was  imposed  and 
collected  under  and  by  yirtue  of  sections  89, 
40,  chapter  77,  relating  to  revenue,  of  the 
Compiled  Statutes  of  Nebraska,  annotated, 
1891."  Section  1  of  the  ordinance  levying 
the  tax  in  question  reads  as  follows:  *" Sec- 
tion 1.  That  there  is  hereby  levied  a  license 
tax  on  each  and  every  occupation  and  busi- 
ness within  the  limits  of  this  city,  in  this 
lection  hereinafter  enumerated,  to  raise  a 
revenue  thereby  in  the  several  different  sums 
of  the  several  different  businesses  and  occu- 
pations respectively,  as  follows:  No.  1. 
The  sum  of  one  hundred  and  fifty  dollars  per 
year  on  the  business  and  occupation  of  re- 
ceiving messages  in  this  city  from  persons 
in  this  city  and  transmitting  the  same  by 
telegraph  from  this  city  within  this  state  to 
persons  and  places  within  this  state ;  and  re- 
ceiving in  this  city  messages  by  telegraph 
transmitted  within  this  state  from  persons 
and  places  in  this  state  to  persons  within 
this  city  and  delivering  the  same  to  persons 
in  this  city,  excepting  the  receipt,  transmis- 
•ion  and  delivery  of  any  such  messages  to 
and  from  any  department,  agency,  or  agent 
of  the  United  States,  and  excepting  the  re- 
^ceipt,  transmission  and  delivery  of  any  such 
^messages  which  are  interstate  commerce;  the 
business  and  occupation  of  receiving,  trans- 
mitting and  delivering  of  tbe  messages  herein 
excepted  is  not  taxed  hereby."  Paragraphs 
2  to  16,  inclusive,  of  said  section  impose 
taxes  oii  various  other  occupations.  Section 
2  of  said  ordinance  provides  that  *'the  license 
tax  by  this  ordinance  levied  is  not  levied 
upon  any  business  or  occupation  which  is 
interstate  or  which  is  done  or  conducted  by 
any  department  of  the  government  of  the 
United  States  or  of  this  state,  or  any  officer 
of  the  United  States  or  of  this  state'  in  tbe 
course  of  his  official  duties,  or  by  any  county 
or  other  subdivision  of  this  state,  or  its  of- 
ficer as  such."  Section  8  provides,  among 
other  things,  that  on  all  occupations  on 
which  a  tax  is  levied  at  a  yearly  rate  tbe 
year  shall  begin  or  the  last  Tuesday  in  April 
of  each  year,  and  end  on  the  last  Tuesday  of 
the  year  following,  and  that  such  tax  shall 
be  due  and  payable  in  advance.  Section  4 
makes  it  the  duty  of  every  person,  partner- 
ship, firm,  and  corporation  carrying  on  any 
business  within  the  city  on  which  a  tax  is 
imposed  by  the  ordinance  to  pay  said  tax  at 
the  time  specified  in  the  ordinance  for  its 
payment.  Section  5  declares  that  *'the  tax 
nerebv  levied  shall  be  paid  to  the  treasurer 
of  this  city  who,  upon  payment  thereof  by 
any  person,  shall  give  a  receipt  properly 
dated  and  specifying  the  person  paying,  the 
occupation,  amount  and  for  what  time  said 
tax  is  paid ;  said  treasurer  shall  keep  proper 
account  of  said  tax. "  Section  6  provides  for 
the  collection  of  the  unpaid  license  tax  by 
the  city  treasurer  by  distress  and  sale  of  the 
personal  property  of  the  person  or  corpora 
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tion  owing  such  tax.  Section  7  authorize* 
the  city  attorney  to  brin^  a  suit  in  any  court 
of  competent  jurisdiction  to  recover  the 
amount  of  any  tax  levied  by  the  ordimmce. 
whenever  the  citv  treasurer  shall  deem  him* 
self  unable  to  collect  the  same  by  distren. 

It  has  been  repeatedly  decided  by  this  court 
that,  under  the  constitution  of  the  state,  tlie 
legislature  may,  by  general  law,  confer  upon 
cities  and  villages  the  power  to  levy  and 
collect  occupation  taxes.     SUUe  v.  Bennett, 
19  Neb.  191 ;  Columbus  v.  Hartford  Int.  Co. 
25  Neb.  83 ;  Megneau  v.  Fremont,  9  L.  R.  A. 
786,   80  Neb.    848;   TempUton  v.    Tekamah, 
82  Neb.  542.    The  authority  of  the  law-mak- 
ing body  to  invest  municipal  corporations 
with  the  power  to  pass  ordinances  imposing 
license  or  occupation  taxes  is  not  now  ques- 
tioned ;  but  it  is  insisted,  on  the  part  of  the 
telegraph  company,  that  the  legislature  has 
not  Invested  the  city  of  Fremont  with  au- 
thority to  license  or  tax  the  business  de- 
scribed in  the  ordinance  in  question.    Tbe 
proposition  stated  we  will   now  consider. 
Section  52,  chapter  14,  article  2,  Comp.  Stat. 
1891,  reads  as  follows:    "Sec.  62.  In  addi- 
tion to  the  powers  heretofore  granted  citie» 
under  the  provisions  of  this  chapter,  each 
city  may  enact  ordinances  or  by-laws  for  tbe 
following  purposes :      ...     (8)  To  raise 
revenue  by  levying  and  collecting  a  license 
tax  on  any  occupation  or  business  within  the 
limits  of  the  city,  and  regulate  the  same  by 
ordinance.     All  such  taxes  shall  be  uniform 
in  respect  to  the  classes  upon  which  they  are 
imposed  :  provided,  however,  that  all  scien- 
tific and  literary  lectures  and  entertainments 
shall  be  exempt  from  such  taxation,  as  well 
as  concerts  and  other  musical  entertainmenta 
given  exclusively  by  citizens  of  the  city." 
It  will  be  observed  that  the  foregoing  section 
authorizes  cities  of  the  class  of  the  city  of 
Fremont  to  impose  a  tax  upon  every  business 
and  occupation  carried  on  within  the  terri- 
torial limits  of  the  municipality,  excepting 
only  those  mentioned  in  the  proviso  clause 
of  the  section  quoted.     The  tax  must  he  rea- 
sonable, and  not  burdensome,  as  well  as  uni- 
form in  respect  to  the  class  upon  which  tbe 
same  is  levied.    No  question,  however,  is 
raised  as  to  the  reasonableness  of  the  tax 
sought  to  be  collected  bv  this  action.    The 
legislature  has  not  vesteci  municipal  corpora- 
tions with  authority  to  license  or  tax  any 
business  or  occupation  carried  on  exclusively 
outside  of  tiie  municipality.     There  can  be 
no  doubt  of  it.     The  language  of  tbe  statute 
is,  ''on  any  occupation  or  business  within  the 
limits  of  the  city. "    It  is  argued  that  the  or- 
dinance before  us  levies  a  tax  on  the  businev 
of  plaintiff  in  error  which  is  not  carried  on 
within  the  boundaries  of  the  city  of  Fremont 
If  this  be  true,  the  tax  is  invalia  for  the  wuit 
of  power  in  the  municipality  to  Impose  it 
But  such  is  not  the  scope  and  effect  of  the 
ordinance,  since  it  does  not  attempt  to  tax  tbe 
business  of  telegraphy  which  is  conducted 
wholly  outside  of  the  corporate  limits  of  the 
city,  but  is  restricted  to  that  portion  of  such 
business  as  is  entirely  within  the  limits  of  the 
municipality.    It  further  excludes  govern- 
ment messages  and  messages  which  are  is* 
terstate  commerce.    It  is  the  business  ad<^ 
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occupation,  only,  of  receivin/?,  dellveriDg, 
and  transmitting  messages  within  the  city 
which  is  sought  to  be  taxed  by  the  ordinance. 
The  fact  that  the  telegrams  received  and  de- 
livered by  plaintiff  in  error  within  the  city 
of  Fremont  were  transmitted  over  its  lines 
from  other  points  within  the  state,  or  that  the 
messages  received  by  it  at  its  office  or  place 
•of  business  in  Fremont  are  transmitted  to 
various  other  places  in  the  state,  does  not  in- 
validate the  tax.  It  Is  that  portion  of  the 
business  alone  which  telegraph  companies 
transact  in  the  city  upon  which  a  license  tax 
is  levied  by  the  ordinance.    The  petition  ex- 

eressly  avers,  which  the  demurrer  admits  to 
e  true,  that  plaintiff  in  error  was  and  is  en- 
gaged in  and  carrying  on  within  the  cor- 
porate limits  of  said  city  the  business  and 
occupation  described  in  paragraph  1  of  the 
ordinance  under  consideration.  Plaintiff  in 
error  is  therefore  carrying  on  a  business  or 
occupation  in  the  city  of  Fremont,  within 
the  meaning  of  the  statute,  and  is  liable  to 
the  license  tax  imposed  by  the  municipal  au- 
thorities. 

Sacramento  v.  California  Stage  Co,^  12  Cal. 
184,  was  an  action  tor  the  recovery  of  a  li- 
cense tax  levied  by  an  ordinance  of  the  city 
of  Sacramento  upon  staee  companies  engaged 
in  the  business  of  carrying  passengers  to  and 
from  Sacramento  city.  It  was  claimed  there, 
as  here,  that  the  ordinance  was  invalid  be- 
cause it  authorized  the  imposition  of  a  tax 
upon  a  business  not  carried  on  entirely 
within  the  city  limits.  The  ordinance,  and 
the  tax  levied  thereunder,  were  sustained. 
Baldwin,  •/.,  speaking  for  the  court,  says: 
^The  question  is  made  whether,  inasmuch  as 
the  larger  portion  of  this  work  of  transporta- 
tion is  done  without  the  territorial  limits  of 
the  city,  the  authorities  have  a  right  to  levy 
the  tax  upon  them ;  and  on  this  question  we 
have  no  doubt.  The  company  receive  and 
discharge  their  passengers,  and  make  con- 
tracts here  for  their  conveyance,  and  they 
have  their  offices  and  property  here,  within 
the  protection  of  the  municipal  laws.  The 
mere  fact  that  the  business  of  carry inf^  the 
passengers  is  not  within  the  municipal  limits 
does  not  make  the  receiving  and  discharging 
of  them,  and  the  contracting  for  them,  less 
a  business  here.  If  this  business  Is  not  a 
business  in  Sacramento  it  is  difficult  to  say 
where  it  is. "  The  principle  announced  in  the 
above  case  was  recognizea  and  applied  by  the 
same  court  in  Lob  Angeles  v.  Southern  Pae,  R, 
Co.  61  Cal.  59.  In  that  case  the  ordinance 
of  the  citv  of  Los  Angeles  levied  a  license 
tax  of  $60  on  every  steam-railroad  company 
having  a  depot  in  said  city.  The  court,  in 
passing  upon  the  case,  says :  "The  fact  that 
the  business  of  defendant  extended  beyond  the 
city  limits  does  not  relieve  it  from  the  pay- 
ment of  a  license  tax  for  conducting  its  busi- 
ness within  the  city.  Sacramento  v.  Call- 
f&mia  Stage  Go,  12  Cal.  184.  Defendant  is 
subject  to  regulation  in  many  respects  by  the 
state,  yet  it  is  doing  a  business  in  Los 
Angeles  which,  with  its  property  there 
situate,  is  protected  by  local  authorities.  It 
is  interested  in  many  .  police  expenditures, 
and  may  as  reasonably  be  charged  local  11- 
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censes  as  may  those  engaged  in  other  bu8i< 


It  is  difficult  to  perceive  a  distinction  in 
principle  between  the  cases  above  referred  to 
and  the  question  before  us.  These  authori- 
ties, it  seems  to  us,  are  directly  in  point,  and 
sustain  the  authority  of  the  defendant  in  error 
to  impose  a  specific  license  tax  upon  the  tele- 
graph company  for  conducting  its  business 
within  the  corporate  limits  of  the  city  of 
Fremont.  Similar  taxes  have  often  been  lev- 
ied on  avocations  and  callings  where  a  por- 
tion of  the  business  is  transacted  and  carried 
on  outside  of  the  territorial  jurisdiction  of  the 
city  imposing  the  same.  Physicians  and 
lawyers  are  frequently  called  upon  to  pay  an 
occupation  tax,  yet  the  persons  belonging  to 
either  of  theM  professions  transact  a  large 
portion  of  their  business  outside  of  the  city 
in  which  their  offices  are  located.  The  same 
is  likewise  true  of. wholesale  dealers,  livery 
men,  contractors,  and  builders, — also,  per- 
sons en^ged  in  other  callin^^  which  could 
be  mentioned, — and  will  it  be  contended  that 
the  license  tax  levied  upon  either  of  the  oo- 
cupations  or  pursuits  named  would  be  in- 
valid ?  Clearly  it  would  be,  if  the  tax  in  tbm 
case  at  bar  cannot  be  sustained.  In  Com.  t. 
Stodder,  2  Cush.  562,  48  Am.  Dec.  679,  cited 
in  the  brief  of  counsel  for  plaintiff  in  error, 
the  opinion  of  the  court  contains  language 
direcUy  opposed  to  Uie  holding  of  the  Cali- 
fornia court  in  the  cases  above  cited,  and  from 
which  we  have  quoted,  but  the  reasoning  of 
the  Massachusetts  court  is  unsatisfactory; 
besides,  the  statute  under  which  the  ordinance 
there  considered  was  adopted  is  quite  dif- 
ferent from  the  one  governing  the  city  of 
Fremont.  The  Massachusetts  statute  au- 
thorized the  mayor  and  aldermen  of  the  city 
of  Boston  to  adopt  rules  and  orders  **  for  the 
due  regulation,  in  such  city,  of  omnibuses, 
stages,^  etc.  The  title  of  the  act  was,  **  An 
act  to  prevent  obstructions  in  the  streets  of 
cities  and  to  regulate  hackney  coaches  and 
other  vehicles.  "^  It  was  held  that  the  power 
conferred  was  not  a  tax-levying  power,  but 
that  ''all  the  apparent  object  of  the  act  may 
be  secured  by  due  regulations  as  to  the  time, 
place,  and  mode  of  using  such  vehicles,  ir- 
respective of  any  payment  of  a  special  duty 
or  tax  upon  them  as  provided  in  the  or- 
dinance." Since  the  statute  there  under  re- 
view conferred  no  power  upon  the  muni- 
cipality to  levy  an  occupation  tax  upon 
omnibuses  and  stage  coaches,  it  is  obvioui 
that  what  the  court  says  about  want  of  au- 
thority of  the  city  of  Boston  to  require  the 
proprietors  of  omnibuses  and  other  vehicles 
running  into  and  out  of  Boston  to  pay  a  li- 
cense tax  was  not  necessary  to  a  decision  of 
the  case  before  the  court. 

In  the  case  at  bar,  it  is  urged  that  the  or- 
dinance we  have  been  considering  does  not 
impose  a  license  tax;  therefore,  the  tax  in 
question  is  invalid.  The  charter  of  the  city 
of  Fremont  authorizes  the  levying  and  col- 
lecting ''a  license  tax."  Section  1  of  the 
ordinance  declares  that  ''there  is  hereby 
levied  a  licenseiax  on  each  and  every  occupa- 
tion and  business  within  the  limits  of  this 
city,"  etc.    The  ordinance,   therefore,   does 
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leyj  a  "license  tax.**  That  the  ordinance 
makes  no  provision  for  the  issuance  of  a 
formal  license  is  immaterial.  By  section  5 
the  city  treasurer  is  required  to  give  a  receipt 
to  the  person  paying  the  tax,  **  properly  dated 
and  specifying  the  person  paying,  the  oc- 
cupation«  amount,  ana  for  what  time  said  tax 
is  paid."  It  is  not  helieved  that  a  provision 
for  the  issuance  of  a  license  is  essential  to  the 
validity  of  the  tax,  hut,  if  it  were,  the  re- 
ceipt provided  for  in  section  5  is  a  sufficient 
compliance.  It  will  he  observed  that  the  or- 
dinance authorizes  the  collection  of  occupa- 
tion taxes  levied  thereunder  by  suit  In  any 
court  of  competent  jurisdiction.  That  the 
payment  of  such  taxes  may  be  enforced  by  an 
ordinary  action  of  law,  when  the  ordinance 
provides  for  the  collection  i{i  that  manner, 
we  do  not  doubt.  Sacramento  y.  Crocker,  16 
Oal.  119 ;  Lo8  Angela  T.  Southern  Foe.  B. 
Co.  iupra. 
It  is  further  urged  by  counsel  for  the  tele- 

fraph  company  that  the  ordinance  imposes  a 
urden  upon  interstate  commerce,  ana,  con- 
sequently, is  repugnant  to  that  clause  of  the 
Federal  Constitution  which  gives  to  congress 
the  power  to  regulate  commerce  with  foreign 
nations  and  among  the  several  states.  The 
power  to  regulate  interstate  commerce  is 
within  the  exclusive  power  of  congress,  and 
it  is  well  settled,  by  repeated  decisions  of  the 
highest  judicial  tribunal  of  the  land,  that  a 
state  law  which  imposes  regulations  or  re- 
strictions which  operate  to  hinder  or  embarrass 
the  free  and  speedy  transportation  of  com- 
merce between  the  states  is  unconstitutional 
and  void.  It  has  likewise  been  decided  that 
the  telegraph  is  an  instrument  of  commerce, 
and  that  the  power  to  regulate  telegraph  com- 
panies in  respect  to  interstate  business  is 
vested  in  congress  alone.  In  other  words,  the 
states  are  powerless  to  impose  a  tax  upon 
messages  where  communications  are  trans- 
mitted from  one  state  to  another.  Pensaeola 
Teleg.  Go,  y.  Western  U.  Teleq,  Co.  96  U.  S. 
1,  24  L.  ed.  708 ;  Western  U,  Teleg.  Co.  v. 
Texas,  105  U.  8.  460,  26  L.  ed.  1067 :  Western 
U.  Teleg.  Go.  v.  8eay,  182  U.  8.  472,  88  L. 
cd.  409,  2  Inters.  Com.  Hep.  726. 

The  Supreme  Court  of  the  United  States  in 
more  than  one  case  has  said  that  a  state  may 
lawfully  impose  a  tax  upon  a  telegraph  com- 
p^nj  for  telegrams  carried  wholly  within  the 
limits  of  the  state  in  which  such  tax  is 
levied.  We  will  now  refer  to  some  of  the 
decisions  of  that  tribunal  so  holding.  In 
Western  U.  Teleg.  Co.  v.  Texas,  supra,  the 
question  under  consideration  was  the  validity 
of  a  statute  of  Texas  requiring  telegraph 
companies  doing  business  in  the  state  to  pay 
tax  upon  each  telegram  passing  over  their 
lines,  whether  wholly  within  the  limits  of 
the  state,   or  coming  into  the  state  from  a 

f^oint  without,  or  going  from  the  state  out  of 
t.  The  statute  was  held  void  in  so  far  as  it 
related  to  messages  carried  through  more 
than  one  state,  as  an  interference  with  or  a 
regulation  of  commerce  among  the  states.  It 
was  further  decided  that  the  state  had  the 
power  to  levy  a  tax  on  telegrams  carried  en- 
tirely within  the  limits  of  the  state.  Chief 
Justice  Waite,  in  delivering  the  opinion  of 
the  court  in  that  case,  said  :    ''The  Western  I 
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Union  Telegraph  Company,  having  acrepted 
the  restrictions  and  obligations  of  this  pro- 
vision by  congress,  occupies  in  Texas  tbe 
position  of  an  instrument  of  foreign  and  ia- 
terstate  commerce,  and  of  a  government  agent 
for  the  transmission  of  messages  on  publie 
business.     Its  property  in  the  state  is  subject 
to  taxation,  the  same  as  otlier  property,  and 
may  undoubtedly  be  taxed  in  a  proper  wi\f 
on  account  of  its  occupation  and   its  bii^f- 
ness.    The  precise  question  now  presented  is 
whether  the  power  to  tax  its  occupation  can 
be  exercised  by  placing  a  specific  tax  on  each 
message  sent  out  of  the  state,  or  sent  by  public 
officers  on  the  business  of  the  United  States.'' 
The  learned  chief  justice,  in  the  same  opin- 
ion, after  holding  that  the  tax  on  telegranh 
messages  sent  from  points  without  the  state 
to  points  within,  and  from  points  within  to 
points  without,  is  a  regulation  of  interstata 
commerce,    and    therefore    void,    uses   the 
following    language:    "The  rule  that  the 
regulation  of  commerce  which  is  confined 
exclusively  within  the  jurisdiction  and  terri* 
tory  of  a  state,  and  does  not  affect  other  na- 
tions or  states  or  the  Indian  tribes,— that  is  to 
say,    the   purely    internal    commerce  of  a 
state, — belongs  exclusively  to  the  state,  is  as 
well  settled  as  that  tlie  regulation  of  com- 
merce which  does  affect  other  nations  or  states 
or  the  Indian  tribes  bel ongs  to  congress.    Any 
tax,  therefore,  which  the  state  may  put  on 
messages  sent  by  private  parties,  and  not  by 
the  agents  of  the  government  of  the  United 
States,  from  one  place  to  another,  exclusively 
within  its  own  jurisdiction,  will  not  be  re- 
pugnant to  the  Constitution  of  the  United 
States."    To  the  same  effect  is  Western  T. 
TeUg,  Co,  v.  Pennsylvania,  128  U.  8.  89,  38 
L.  ed.  846,  2  Inters.  Com.  Rep.  241.    In  Le- 
hup  ▼.  Port  of  Mobile,  127  U.    8.   640,    33 
L.    ed.    811,    2  Inters.   Com.   Rep.   184.    it 
was  ruled  that  **  telegraphic  communications 
when  carried  on  between  different  states  ars 
interstate  commerce,  and  within  the  power 
of  regulation  conferred  upon  congress,  and 
that  a  general  occupation  tax  on  a  telegraph 
company  affects  its  entire  business,  interstate 
as  well  as  domestic,  and  is  unconstitutional.* 
In  that  case  a  tax  ordinance  of  the  city  of 
Mobile  imposed  a  license  tax  of  $1,225  on 
each  telegraph  company  for  the  privilege  of 
transacting  telegraph  business  in  the  city. 
It  is  clear  that  the  ordinance  is  repugnant  to 
the  commercial  clause  of  the  Federal  Consti- 
tution, since  it  was  a  restriction  upon  inter- 
state commerce.     In  that  case,  the  tax  was 
levied  upon  its  entire  business,  interstate  as 
well  as  that  carried  on  wholly  within  the 
state,  while  in  the  case  at  bar  the  tax  was 
upon  interstate  business  alone.     In  the  case 
referred  to,  the  right  of  the  state  to  tax  the 
telegraph  company's  interstate  business  was 
stated.     In  Eattennan  v.    Western  U,    Teleg. 
Co.,  127  U.  8.  411,  82  L.  ed.  229.  2  Inters. 
Com.  Rep.  69,  it  was  held  ^that  a  single 
tax,  assessed  under  the  Revised  Statutes  of 
Ohio,  upon  the  receipts  of  a  telegraph  com- 
pany which  were  derived  partly  from  inter- 
state commerce  and  partly  from  commerce 
within  the  state,  but  which  were  returned 
and  assessed  in  gross,  and  without  separation 
or  apportionment,  is  not  wholly  invalid,  hut 
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is  inTmlld  im\j  in  proportion  to  the  extent 
that  such  leoeipte  were  derived  from  Inter- 
state commerce. "    Bee  Western  U,  Teleg,  Oo. 
r.  8eay,  supra.    In  the  Btate  Freight  Tax  Case, 
82  U.    8.  Iff  Wall.  233,  21  L.  ed.  146,  the 
conrt  had  under  consideration  a  statute  of  the 
state  of  Pennsylyania  which  provided  for  a 
tax  upon  all  freight  carried  hy  any  railroad 
or  canal  in  the  state.     The  Bearding  Railroad 
Company  resisted  the  tax,  claiming  that  it 
was  levied  on  interstate  commerce.    The  Su- 
preme Court  of  the  United  States  held  that  the 
tax  on  the  freight  transported  wholly  within 
the  state  was  valid,  but  that  such  freight  as 
was  brought  Into  or  carried  out  of  the  state, 
being  interstate  commerce,  was  not  subject  to 
State  taxation.     The  legislature  of  the  state 
of  Missouri,  In  1889,  enacted  a  law  impos- 
ing a  tax  upon  express  companies  of  2  per 
ccut  of  their  **  lecei  pts  for  business  done  with- 
in the  state. "    Under  the  provisions  of  said 
law,  taxes  were  assessed  against  the  Pacific 
Express  Company,  a  Nebraska  corporation, 
carrving  on  business  as  an  express  company 
In  the  state  of  Missouri  and  several  other 
states.     The  express  company  brought  suit 
in  the  circuit  court  of  the  United  States  for 
the  district  of  Missouri  to  restrain  the  col- 
lection of  said  tax,  alleging,  among  other 
grounds,  that  the  statute  of  Missouri  above 
mentioned  imposed  a  tax  upon  interstate  com- 
merce, and  therefore  infringed  the  Constitu- 
tion of  the  United  States.    The  court,  by 
Caldwell,  J,,  held  that  the  tax  was  not  a 
ref^ulation  of,  or  an  interference  with,  inter- 
state commerce.    Paeifie  Exp.  Go,  v.  Seibert, 
44  Fed.  Hep.  810.     An  appeal  was  prosecuted 
lo  the  Supreme  Court  of  the  United  States, 
where  the  decree  was  affirmed,  the  opinion 
being  reported  in  142  U.  S.  889,  85  L.  ed. 
1085,  8  Inters.  Cora.  Rep.  810.     Mr.  Justice 
Lamar,  speaking  for  the  court,   used  this 
language:    ''The  first  proposition,  that  the 
statute  imposes  a  tax  upon  interstate  com- 
merce, and  is  therefore  violative  of  what  is 
known  as  the  oommerical  clause  of  the  con- 
stitution, is  unsound.    It  is  well  settled  that 
a  state  cannot  lay  a  tax  upon  interstate  com- 
merce in  any  form,  whether  b^  way  of  duties 
laid  down  on  the  transportation  of  the  sub- 
jects of  that  commerce,  or  the  receipts  de- 
rived from  that  trausportation,  or  on  the  oc- 
cupation or  business  of  carrying  It  on,  for 
the  reason  that  such  taxation  is  a  burden  on 
that  commerce,  and  amounts  to  a  regulation 
of  it  which  belonga  to  congress.     Lyng  v. 
Michigan,  185  U.  S.  161,   34  L.  ed.    150,    8 
Inters.  Com.   Rep.   148;  LeUmp  v.    Port  of 
MobiU,  127  U.  S.  640,  82  L.  ed.  811,  2  Inters. 
Com.   Rep.   184;    Western   U.    Teleg.  Co.  v. 
8eay,  182  U.  S.  472,  88  L.  ed.  409.  2  Inters. 
Com.  Rep.  726 ;  McCaU  T.  Califamia,  186  U. 
8.  104,  84  L.  ed.  891,  8  Inters.  Com.  Rep. 
181 ;  Norfolk  A  W.  R.  Co.  v.  Pennsylvania, 
186  U.  S.  114,  84  L.  ed.  894,  8  Inters.  Com. 
Kep.  178. 

The  question  on  this  branch  of  the  case, 
therefore,  is,  Was  the  business  of  this  express 
comipanv  in  the  state  of  Missouri,  on  the  re- 
ceipts mm  which  ih»  tax  in  question  was 
Assessed  under  this  act,  interstate  commerce? 
The  allegation  of  the  bill  is  verv  positive 
that,  in  the  prosecution  of  its  busfness  as  an 
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express  company,   the  complainant  ft  en- 
gaged, in  part,  in  the  transportation  of  goodfr 
and  other  propertv  between  the  states  oi  Ne- 
braska, Kansas,  Texas,  and  other  states  of  the 
Union,  and  the  state  of  Missouri,  and,  also, 
in  the  business  of  carrying  goods  between 
different  points  within  the  limits  of  the  state 
of  Missouri.    The  question  on  this  point, 
therefore.  Is  narrowed  down  to  the  single 
inquiry  whether  the  tax  complained  of  in 
any  way  bears  upon  or  touches  the  interstate 
tnuBc  of  the  company,  or  whether,  on  the- 
other  hand,  it  is  confined  to  its  intrastate 
business.     We  think  a  proper  construction  of 
the  statute  confines  the  tax  which  it  creates  to^ 
the  intrastate  business,  and  in  no  way  relatea 
to  the  interstate  business  of  the  company. 
The  act  in  question  after  defining  in  its  first 
section  what  shall  constitute  an  express  com- 
pany, or  what  shall  be  deemed  to  be  such  in 
the  sense  of  the  aet»  requires  such  express, 
company  to  file  with  the  state  auditor  an 
annual  report,  ''showing  the  entire  receipts* 
for  business  done  within  this  state  of  each 
agent  of  such  company  doing  business  in  this 
state,"  etc.,  and  further  provides  that  the 
amount  which  any  express  company  pays  "to* 
Uie  railroads  or  steamboats  within  tnis  state 
for  the  transportation  of  their  freight  within 
this  state"  may  be  deducted  from  the  grosa 
recepits  of  the  company  on  such  business ;  and 
the  act  also  requires  the  companv  making  a 
statement  of  its  receipts  to  include,  as  such, 
all  sums  earned  or  charged  "for  the  business- 
done  within  this  state,"  etc.     It  is  manifest- 
that  these  provisions  of  the  statute  so  far  from, 
imposing  a  tax  upon  the  receipts  derived  from 
the  transportation  of  goods  between  other 
states  and  the  state  of   Missouri,  expressly 
limited  the  tax  to  receipts  for  the  sums  earned 
and  charged  for  the  business  done  within  the 
state.     Tnis  positive  and  oft- repeated  limita- 
tion to  business  done  within  the  state, — that 
is,    business  begun  and  ended  within  the 
state, — evidently  intended  to  exclude,  and  the 
language  employed  certainly  does  exclude, 
the  idea  that  the  tax  is  to  be  imposed  upon  the- 
interstate  business  of  the  company.     "Busi- 
ness done  within  this  state"  cannot  be  made 
to  mean  business  done  between  that  state  and 
other  states.    We  therefore  concur  in  the  view 
of  the  court  below  that  it  was  not  the  legis- 
lative intention,    in  the  enactment  of  this- 
statute,  to  impinge  upon  interstate  commerce, 
or  to  interfere  with  it  in  any  way  whatever ;. 
and  that  the  statute,  when  fairly  construed, 
does  not  in  any  manner  interfere  with  inter- 
state commerce. 

The  principle  deducible  from  these  decis- 
ions is  that,  while  the  state  cannot  tax  ei- 
ther the  interstate  or  government  business  of 
a  telegraph  company,  it  possesses  the  power 
to  impose  a  tax  upon  such  business  of  such 
company  as  is  carried  on  wholly  within  the 
state,  provided  such  tax  is  not  levied  in  grosa 
upon  state  as  well  as  interstate  business,  but 
is  restricted  to   intrastate  business  solely. 
And  in  view  of  the  foregoing  authorities,  and 
especially  the  last  one  quoted  from,  we  have- 
no  hesitation  in  holding  that  the  ordinance- 
of  the  city  of  Fremont  in  no  manner  placea. 
a  burden  or  restriction  upon  interstate  com- 
merce,  nor  does  it  tax  the  agency  of  ther 
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federal  gOYernment.  The  ordinance  ezpresBly 
•excludes  from  its  operation  all  government 
and  interstate  business.  The  plaintiff  in  error 
•could  transmit  messages  relating  to  govern- 
ment business,  and  carry  communications 
from  this  state  to  points  in  other  states  to 
persons  and  places  without  this  state,  un- 
molested, and  without  paying  to  the  city  of 
Fremont  a  cent  as  license  tax  therefor.  The 
only  difference  between  this  case  and  Padfie 
Exp,  Co,  V.  Seibert,  supra,  is  this:  In  the 
latter,  the  tax  levied  was  a  certain  per  cent 
on  the  gross  amount  of  the  receipts  of  the 
express  company  derived  from  the  business 
done  by  it  within  the  state:  while  here  a 
speciflea  sum  was  imposed  upon  telegraph 
-companies  for  the  privilege  of  transacting 
within  the  city  of  Fremont  intrastate  busi- 
ness. The  case  cited  is  directly  in  point  on 
the  question  before  us,  and  must  control  our 
decision  herein. 

The  judgment  cf  the  DUtnct  (hurt  U  right, 
-mnd  U  tMrtfor$  affirmed, 

Ixnrlne*  G.,  dissenting: 

Having  taken  part  in  the  hearing  and  con- 
•ideration  of  this  case,  and  having  reached  a 
HX>nclusion  upon  one  branch  thereof  different 
from  that  stated  in  the  opinion  of  the  court, 
I  desire  to  express  my  views  upon  that  branch 
-of  the  case. 

The  conclusion  reached  by  the  court  is  that 
the  occupation  described  in  the  ordinance  is 
sn  occupation  or  business  **  within  the  limits 
•of  the  city,**  and  therefore  within  the  legis- 
lati  ve  grant  of  authority  to  tax.  In  this  view 
I  cannot  concur.  As  a  q  uestlon  of  au thori  ty, 
I  concede  that  the  case  referred  to  of  Ocm.  v. 
Stodder,  2  Cush.  662,  48  Am.  Dec.  679,  is  not 
in  point,  and  I  further  concede  that  the  case 
of  Sacramento  v.  Oalifomia  Stage  do. ,  12  Cal. 
184,  supports  the  view  of  the  court.  It  is  to 
be  remarked  in  regard  to  the  latter  case  that 
it  is  an  early  case  in  the  history  of  California 
Jurisprudence,  decided  by  two  judges  only, 
ifr.  Justice  Field,  now  of  the  Supreme  Court 
-of  the  United  States,  and  then  a  member  of 
the  California  supreme  court,  either  took  no 
part  in  the  consiaeration  of  the  case,  or  did 
not  concur  in  the  opinion  of  the  majority. 
The  opinion  is  very  brief  and  unsatisfac- 
tory. So  far  as  the  reasons  of  the  court  can  be 
fathered  from  the  opinion,  the  decision  was 
ased  principally  upon  the  theory  that  the 
business  of  receiving  and  discharging  passen- 
gers within  the  city  was  separate  from  that  of 
transporting  passengers  between  Sacramento 
and  other  places.  I  do  not  think  this  view 
sound.  It  might  as  well  be  said  that  in 
a  mercantile  establishment  the  business  of 
wrapping  up  goods  and  handing  them  over 
the  counter  to  the  customers  is  separate  from 
the  business  of  selling  of  the  ^oods.  Another 
case  relied  upon  in  the  opinion  of  the  court 
is  that  of  Las  Angeles  v.  Soutliem  Pac,  K  €h. 
61  Cal.  69.  There  the  tax  was  imposed  upon 
every  steam  railway  company  '^ having  a 
depot  in  the  city. "  The  tax  was  not  imposed 
upon  the  business  of  discharging  from  its 
trains,  within  the  city,  passengers  carried 
into  the  city  from  points  without,  or  upon 
the  business  of  taking  upon  its  trains,  within 
the  city,  passengers  to  be  transported  to 
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points  without.  That  form  of  an  ordiaance 
would  have  made  the  case  analogous  to  that 
before  us.  The  tax  was  not  even  upon  the 
business  of  operating  a  railroad  within  tha 
city,  but  extended  only  to  railroads  having  a 
depot  in  the  city,  and  seems  to  be  rather  a  tax 
upon  the  privilege  of  maintaining  a  depot 
than  a  tax  upon  the  occupation.  Even  in  that 
view  the  correctness  of  the  decision  may  well 
be  doubted.  I  think  a  better  test  of  what 
constitutes  an  occupation  within  the  limits  of 
a  city  is  found  in  the  cases  relating  to  inter- 
state commerce,  where  courts  have  l^n  called 
upon  to  define  what  constitutes  a  business 
within  a  state.  As  a  preliminary  to  this 
discussion,  it  may  be  well  to  state  that,  in 
considering  the  validity  of  a  tax,  the  lan- 
guage employed,  or  the  form  or  agency  for 
its  enforcement,  is  not  the  point  to  be  re- 
garded, bat  the  court  should  look  beyood  tho 
form  of  the  tax,  and  determine  upon  what  the 
real  burden  is  imposed.  This  point  is  well 
stated  by  Mr,  Justice  Strong  in  the  State 
Freight  Tax  Case^  82  U.  S.  16  Wall.  282,  21 
L.  ed.  146,  as  follows:  ''It  has  repeatedly 
been  held  that  the  constitutionality  or  un- 
constitutionality of  a  state  tax  is  to  be  de- 
termined, not  by  the  form  or  agency  throagh 
which  it  is  to  be  collected,  but  by  the  sub- 
ject upon  which  the  burden  Is  laid.  This 
was  decided  in  the  cases  of  I9ew  York  v.  JVm 
York  Gity  A  County  Taa  dt  Aesessment  Oomrt, 
67  U.  S.  2  Black,  620,  17  L.  ed.  451 ;  in  the 
Bank  Tax  Case,  69  U.  S.  2  Wall.  200,  17  L 
ed.  798 ;  Sodetyjar  Savings  v.  Coite,  73  U.  S.  6 
Wall.  694,  18  L.  ed.  897,  and  Provident  Inst, 
for  Savings  v.  Massachusetts,!^  U.  8.  6  Wall. 
611,  18  L.  ed.  907.  In  all  these  cases  it  ap- 
pears that  the  bank  was  required  by  the  stat- 
ute to  pay  the  tax,  but  the  decisions  turned 
upon  the  question  what  was  the  subject  of 
the  tax, — upon  what  did  Uie  burden  really 
rest,  — not  upon  the  question  from  whom  the 
state  exacted  payment  into  its  treasury. " 

If  we  examine  this  ordinance,  it  seems  per- 
fectlv  clear  that  the  burden  of  the  tax  hero 
sought  to  be  Imposed  is  not  merely  upon  the 
receiving  and  delivery  of  messages  within 
Fremont,  but  that  it  is  upon  the  business  of 
transmitting  messages  between  Fremont  and 
ot^er  points  outside  of  Fremont,  but  within 
the  state.  The  delivery  of  messages  received 
in  Fremont  from  the  wires  to  tho  persons  to 
whom  they  are  addressed,  and  the  receipt  of 
messages  from  senders  thereof  at  the  tele- 
graph office  for  transmission  over  the  wires, 
are  acts  merely  incidental  to  the  business  olf 
the  telegraph  company.  They  are  not  in 
themselves  a  business  or  an  occupation.  The 
gist  of  the  business  of  the  company  consists 
of  the  transmission  of  messages  over  the 
wires;  and  the  transcription  of  the  messa^ 
to  paper,  their  delivery  to  the  persons  ad- 
dressed, and  the  receipt  of  written  messages 
at  the  office  of  the  company  from  senders 
thereof,  are  mere  incidents,  and  inseparable 
from  the  principal  operations;  Just  as  the 
business  of  a  carrier  consists  of  transpoita- 
tion  of  goods,  and  the  delivery  to  and  receipt 
from  the  carrier  of  the  goods  at  the  term!  cal 
points  are  incidental  to  the  transaction  of  the 
business,  and  do  not  constitute  In  them- 
selves a  business  or  occupation.    The  author- 
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itj  of  a  municipality  does  not  extend  beyond 
its  limits.  The  grant  of  power  to  impose 
taxes,  upon  which  this  ordinance  is  founded, 
does  not  purport  to  confer  upon  the  munici- 
pality the  power  to  tax  anything  beyond  the 
limits  of  the  city. 

For  the  purpose  of  this  discussion,  all  oc- 
cupations may  be  divided  into  three  classes : 
First,  occupations  without  the  limits  of  the 
city  ;  second,  occupations  partly  without  and 
partly  within  the  city;  third,  occupations 
wholly  within  the  city.     I  think  that  the 
^nt  of  authority  to  tax  could  only  be  con- 
ferred, and  was  only  conferred,  as  to  such 
occupations  as  are  wholly  within  the  city. 
Where  a  portion  of  a  business  is  wholly  car- 
ried on  within  a  city,  such  portion  might  be 
taxed,  although  another  portion  were  con- 
ducted   wholly    outside.    But,    where    the 
business  in  its  nature  requires  that  every  part 
thereof  shall  extend  beyond  the  borders,  it  is 
different.    No  portion  can  then  be  said  to  be 
within  the  city.     In  the  opinion  of  the  court 
reference  is  made  to  occupation  taxes  upon 
physicians  and  lawyers  who  have  made  their 
domicil  within  the  city,  but  a  large  portion 
of  whose  practice  may  be  beyond  its  borders. 
The  cases  are  not  analogous,  for  the  reason 
that  professional  engagements  are  personal  in 
their  character,  ana  necessarily  follow  the 
domicil  of  the  taxpayer.     Reference  is  also 
made  to  wholesalers  of  merchandise  and  per- 
sons engaged  in  similar  occupations.     I  will 
concede  that  a  wholesale  grocer,  for  instance, 
might  be  subjected  to  an  occupation  tax  by 
the  city  in  which  his  place  of  business  is 
located,  although  all  bis  sales  might  be  to 
persons  outside  of  the  citv,  and  involve  the 
shipment  of  the  goods  sola  to  points  outside. 
But  that  business  consists  in  its  essentials  in 
the  sale  of  the  goods,  and  is  within  the  city. 
I  contend,   however,    that  the  business  bf 
transporting  the  goods  after  their  sale  from 
the  city  to  points  outside  the  city  would  not 
be  a  business  within  the  city,  and  not  sub- 
ject to  taxation.     As  I  stated  before,  I  believe 
a  test  of  the  question,  What  constitutes  a 
business  within  the  city?  may  be  found  in 
the  cases  relating  to  interstate  commerce.     A 
license  tax  may  not  be  levied  upon  a  business 
not  within  the  city,  because,  upon  general 
principles,  as  well  as  because  of  express  leg- 
islation, the  city  has  no  power  to  impose  a 
t«x  upon  business  not  '^ within  the  city." 
Similarly,  a  state  may  not  levy  a  tax  upon 
business  not  within  the  state,  for  the  rea- 
son that  the  Federal  Constitution  grants  to 
congress  the  exclusive  power  of  regulating 
commerce  among  the  states,  and   therefore 
prohibits  a  state  from  imposing  a  tax  upon 
commerce  extending  beyond  its  borders ;  that 
is  not  ** within  the  state."    If,  therefore,  the 
business  of  transmitting  telegraphic  messaires 
between  a  city  and  points  without  the  city 
is  business  within  the  city,  then  the  business 
of  transmitting  messages  between   a  point 
yithin  a  state  and  points  without  the  state 
is  business  within  the  state,  and  therefore 
not  interstate  commerce.     If  that  position  be 
correct,  then  a  tax  levied  by  a  state  upon  the 
business  of  a  telegraph  company,  a  part  of 
^hich  business  consists  in  transmitting  mes- 
^ges  between  points  in  the  state  and  points 
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without,  is  not  a  burden  upon  interstate  com- 
merce, and  is  valid.     The  law,  however,  is 
otherwise.     Many  cases  in  the  Supreme  Court 
of  the  United  States  might  be  cited  upon  the 
question.     There  is  one,  however,  which  re- 
views the  prior  cases  in  so  clear  and  forcible 
a  manner  that  a  reference  to  that  case  will  be 
made  in  lieu  of  here  reviewing  the  prior 
cases.     By  a  statute  of  Alabama  a  tax  was 
levied  "on  the  gross  amount  of  the  receipts 
by  any  and  every  telegraph    .     .     .     com- 
pany derived  from  the  business  done  by  it  in 
this  state."    Act  Dec.  12.  1884.  ^  6,   subd 
6.     The  Western  Dnion  'ieiegraph  Cotnpan, 
included  in  its  report  to  the  state  board  of 
assessments  simply  its  receipts  from  business 
transacted  wholly  within  the  state  of  Ala- 
bama.    The  board,  however,  required  a  re- 
port of  receipts  from  all  messages,  whether 
carried  wholly  within  or  partly  without  the 
state.    The  supreme  court  of  the  state  af- 
firmed the  action  of  the  board  of  assessments, 
and  the  case  was  brought  on  a  writ  of  error 
before  the  Supreme   Court  of    the    United 
States.     Mr.  Justice  Miller,   delivering  the 
opinion,   Western  U.  Teleg.  Go.  v.  Seay,  133 
if.  S.  473.  88  L.  ed.  409,  3  Inters.  Com.  Rep. 
726,  said  :    *'  The  question  on  which  the  juris- 
diction of  this  court  depends  has  been  de- 
cided in  this  court  so  frequently  of  late  years, 
several  of  the  decisions  having  been  made 
since  the  judgment  of  the  supreme  court  of 
Alabama  was  delivered,  that  but  little  re- 
mains to  be  said  in  the  present  case,  except 
to  show  that  it  comes  within  the  principle  of 
the  cases  referred  to.     That  principle  is,  in 
regard  to  telegraph  companies  which  have  ac- 
cepted the  provisions  of  the  Act  of  Congress 
of  July  24,  1866  (sees.  6363-5268  of  the  Re- 
vised Statutes  of  the  United  States) ,  that  they 
shall  not  be  taxed  by  the  authorities  of  a 
state  for  any  messages  or  receipts  arising 
from  messages  from  points  within  the  state 
to  points  without,  or  from  points  without  the 
state  to  points  within,  but  that  such  taxes 
may  be  levied  upon  all  messages  carried  and 
delivered  exclusively  within  the  state.     The 
foundation  of  this  principle  is  that  messages 
of  the  former  class  are  elements  of  commerce 
between  the  states,  and  not  subject  to  legis- 
lative control  of  the  states:  while  the  latter 
class  are   elements   of   internal    commerce, 
solely  within  the  limits  and  jurisdiction  of 
the  state,  and  therefore  subject  to  its  taxing 
power.     The  following  cases  in  this  court 
have  fully  developed  and  established  this 
proposition  :    Pensacola  Teleg,  Go.  v.  Western 
V.   Teleg.   Go.  96  U.    S.    1,   24  L.   ed.   708 ; 
Western  U.  Teleg.  Go.  v.  Terns,  105  U.  S.  460. 
26  L.   ed.    1067;    Western    V.    Teleg.    Co.  v. 
Atty-Oen.  of  Massachusetts,  125  U.  S.  580,  81 
L.  ed.  790 ;  Ratterman  v.    Western  U.   Teleg, 
Co.  127  U.  S.  411,  82  L.  ed.  239,  2  Intera. 
Com.  Rep.  59 :  Fargo  v.  Stevens,  121  U.  S. 
230,  80  L.  ed.  888,  1  Inters.  Com.  Rep.  51 ; 
Philadelphia  <A  8.  Mail  8.  8.  Co.  v.  Pennsyl- 
vania, 122  U.  S.  826,  80  L.  ed.  1200,  1  Inters. 
Com.  Rep.  308 ;  Leloup  v.  Port  of  Mobile,  127 
U.  S.  640,  8«  L.  ed.  311,  3  Inters.  Com.  Rep. 
134.     Mr,  Justice  Mule:''  tnen  states  the  casi» 
and  the  conclusion  u(  the  supreme  court  of 
Alabama  tc  the  efect  that  the  statute  was 
valid  in  iL/.iudiog  all  receipts  from  business 
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done  in  the  state,  although  the  message  may 
have  been  deliyered  at,  or  may  have  been 
sent  for  delivery  from,  some  office  out  of  the 
state.  He  then  reviews  the  cases  cited  in  the 
openinK  paragraph  in  the  opinion,  showing 
that  all  of  them  hold  that  no  tax  can  be  im- 
posed upon  messages  or  upon  receipts  derived 
from  messages  where  the  communication  is 
carried  either  into  the  state  from  without,  or 
from  within  the  state  to  another  state,  and 
concludes  as  follows :  **  "We  think  these  cases 
are  so  directly  in  p6int  with  the  questions 
arisine  in  the  present  case  that  they  must 
control,  and,  as  the  record  of  the  case  pre- 
sents the  means  by  which  the  receipts  aris- 
ing from  commerce  wholly  within  the  state, 
and  from  that  which,  under  these  definitions, 
may  be  called  'interstate  commerce,'  can  be 
separated,  the  judgment  of  the  supreme  court 
of  Alabama  is  reversed."  To  my  mind, 
this  case,  and  these  therein  reviewed,  con- 
clusively establish  the  proposition  that  the 
transmission  of  messages  between  points 
within  the  state  and  points  without  consti- 
tutes interstate  commerce, — in  other  words, 
business  within  the  state, — and,  by  a  parity 
of  reasoning,  that  the  business  of  transmit- 
ting messages  between  a  city  and  points 
without  audi  city  is  not  business  within  a 
city. 

The  case  of  Pacific  Exp.  Co,  v.  Beibert,  44 
Fed.  Rep.  810,  cited  in  the  opinion  of  the 
court  with  approval  upon  another  branch 
of  the  case,  is,  I  think,  equally  conclusive. 
The  facts  of  that  case  are  statea  in  the  opin- 
ion of  the  court.  It  was  there  said  by  Judge 
Caldwell:  ''The  tax  is  imposed  on  the  re- 
ceipts for  'all  sums  earned  or  charged  for  the 
business  done  within  the  state. '  These  words 
qualifjr  the  whole  act.  They  are  plain  and 
unambiguous.  The  words  'for  the  business 
done  within  the  state, '  ex  ti  iemnini,  import 
business  begun  and  ended  in  the  state,  and 
include  only  intrastate  commerce,  and  not 
interstate  commerce.  The  interjection  of  the 
intensifying  words  'wholly*  and  'entirely' 
would  not  alter  their  meaning  or  change 
their  legal  effect.  Interstate  commerce  is  not 
'business  done  within*  the  state  of  Missouri. 
It  is  business  done  between  two  or  more 
states.  A  package  carried  by  the  plaintiff 
from  Omaha  to  St.  Louis  is  not  business  done 
within  the  state  of  Nebraska,  or  the  state  of 
Missouri,  but  it  is  business  done  between 
those  two  states.  A  contract  for  the  carriage 
of  goods  from  one  state  to  another  is  an  entire 
contract,  and  is  an  interstate  contract,  and 
the  carriage  of  goods  uuder  such  contract  is 
interstate  commerce,  and  is  not  'business  done 
within'  any  of  the  states  from,  through,  and 
to  which  they  are  carried  on  such  contract. " 
That  case  went  to  the  Supreme  Court  of  the 
United  States  (142  U.  S.  839,  85  L.  ed.  1035, 
8  Inters.  Com.  Rep.  810),  where  it  was  af- 
firmed. Mr.  Justice  Lamar  said  :  **  The  opin- 
ion of  the  court  below  on  this  branch  of  the 
case  is  elaborately  argued,  and  is  conclusive. 
TVe  concur  in  the  reasoning  of  it,  as  w^ell  as 
in  the  language  employed,  and  refer  to  it  as 
a  correct  expression  of  the  law  upon  the  sub- 
ject." As  stated  repeatedly  by  the  Supreme 
Court  of  the  United  States,  the  transmission 
of  messages  by  telegraph  is  analogous  to  the 
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transportation  of  goods  by  common  carriers. 
The  tax  in  the  Rtpren  Company  Gate  was 
valid,  because  it  extended  only  to  goods 
transported  wholly  within  the  state  of  Mis- 
souri, and  the  case  was  distinguished  from 
the  cases  already  cited,  upon  the  ground  chat 
the  business  taxed  lay  wholly  within  the 
state.  It  is  upon  the  same  ground  that  the 
opinion  of  the  court  declares  that  this  or- 
dinance is  not  a  burden  upon  interstate  com- 
merce—a conclusion  in  which  I  entirely  con- 
cur ;  but,  for  the  very  reason  that  the  whole 
of  the  business  must  be  transacted  within  the 
state  in  order  to  ore  vent  the  ordinance  from 
being  in  violation  of  the  Federal  Constitution. 
I  think  that  it  should  be  wholly  transacted 
within  the  city  in  order  to  be  within  the 
legislative  grant. 

A  petition  for  rehearing  was  subsequently 
filed,  in  response  to  which  Post*  J. ,  on  Jan- 
uary 16,  1895,  delivered  the  following  opin- 
ion: 

Although  the  writer  was  absent  when  this 
case  was  under  consideration,  and  expressed 
no  opinion  at  that  time,  he  was  disposed  to 
concur  in  the  views  expressed  by  Commis- 
sioner Irvine.  It  seemed  that  the  ordinance 
involved  was  a  mere  device,  whereby  the 
city,  under  the  pretense  of  a  license  tax,  was 
in  reality  asserting  the  right  to  tax  state 
business  of  the  plaintiff  company.  But  sub- 
sequent to  the  decision  of  this  case  the  precise 
question  involved  has  been  determined  by  the 
Supreme  Court  of  the  United  States  in  all 
respects  in  accordance  with  the  views  of  the 
chief  justice,  speaking  for  the  majority  of  the 
court.  See  Postal  Teleg.  CaMe  Co.  v.  CJiaHee' 
ton,  158  U.  S.  692,  88  L.  ed.  871.  It  had  been 
definitely  settled  by  decisions  of  that  court 
that  taxation  of  the  business  of  telegraph  and 
express  companies  and  other  corporations  ex- 
clusively within  the  several  states  is  not 
violative  of  the  interstate  commerce  provision 
of  the  national  constitution,  although  that 
principle  had  not  previously  been  applied  to 
municipal  bodies  so  as  to  authorize  the  im- 

gosition  of  taxes  like  those  here  involved, 
lut  the  question  is  no  longer  an  open  one,  so 
far  as  the  courts  of  the  United  States  are  con- 
cerned. Indeed,  the  case  cited  appears  to  be 
conclusive  of  every  phase  of  the  present  con- 
troversy, although  the  opinion  therein  adds 
nothing  to  the  reasoning  of  Judge  Nerval  in 
this.  While  the  rule  which  permits  the  im- 
position of  a  license  tax  upon  a  corporation 
whose  only  business  is  the  receiving  and 
transmitting  of  messages  between  a  city  and 
distant  points  appears  to  conflict  with  nu- 
merous constructions  of  the  interstate  com- 
merce law,  it  is  our  duty  to  accept  the  settled 
rule  of  the  federal  tribunals  as  decisive  of 
the  question.  Concerning  a  subject  of  such 
general  importance,  and  presenting  a  ques- 
tion cognizable  by  the  courts  of  the  United 
States,  there  can  properly  be  no  local  rule ; 
and  it  having  been  definitely  settled  by  those 
courts,  a  state  court  would  hardly  he  justified 
in  adopting,  if,  indeed,  in  adhering  to,  a 
diffr»rent  rule. 

T/te  motion  for  a  rehearing  m  aceardinglf 
overruled. 
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*!•  Contracts  may  orlcrinate  in  adver- 
ttsementfl  addreeeed  to  the  greneral  public. 

8.  The  intent  manifested  by  an  adver- 
tisement for  bids  must  frovern  In  Its  Inter- 
pretation.    Wbere  the  advertisement  is  notbiog 

^•Headnotes  by  BAROEiAT,  X 

Nora.— AiffTtt  of  lotMst  Mdder  on  a  public  eon- 

tract. 

f.  C^HJi  t^^fning  right  of  Imrtst  bidder, 
II.  Absence  of  Uatute  requiriva  award  to  lowest 

Mdder. 
OJL  Bights  under  statute  or  ordinance  requiring 
award  to  lowest  bidder. 

a  Reservation  of  right  to  reject  any  and 
all  bids. 

b.  Opening  bids— Utting, 

c.  Defective  bid  or  bond, 

d.  Specifications— quaiity  of  artiele, 

a  Change  of  plans  or  Wd— abandon' 
fnent» 

f .  Deposit. 

g.  Lowest  bidder—determination* 
h.  Qualifleation  of  bidder, 

1  BC'ndc^rtisement. 

j.  Confirmation  by  eounctL 

k.  Street  raOroad  grants, 

L  Mandamius  and  inSunction  generdRy, 

I.  Cases  affirming  right  of  lowest  Mdder, 

It  seems  tbat  tbere  are  but  oomparatlvely  few 
enses  wbioh  affirm  the  rlgbt  of  tbe  lowest  bidder 
to  seelc  tbe  aid  of  the  oourts  to  compel  protection 
under  his  Irtd.  Objections  to  awarding  blm  the 
Gonrraot,  which  were  made  on  mrounds  that  are 
not  within  the  province  of  the  officers  to  pass 
npon,  or  are  unfounded  and  technical  and  not 
wirbin  their  discretion,  have  been  held  insuffi- 
cient, as  In  People  v.  Green,  50  How.  Pr.  608:  Peo- 
ple V.  Contracting  Board,  4A  Barb.  254;  People  v. 
Buffalo,  6  Misa  aft;  State  v.  Trenton,  4»  N.  J. 
Ii.889. 

Or  where  the  board  of  awarding  officers  act 
fraudulently  or  oontrary  to  law  in  opening  bids, 
the  right  of  the  lowest  bidder  will  be  protected,  as 
in  Baltimore  v.  Keyser,72  Md.  106;  State  v.  York 
County  Oomrs.  18  Neb.  67. 

So  where  the  board  takes  no  Judicial  action  to 
find  the  facts  to  determine  which  bid  was  the  low- 
est.  Times  Pub.  Co.  v.  Bverett  (Wash.)  Sept. 
4,  1894. 

And  his  rights  will  be  protected  wbere  the  oon- 
tmct  has  been  let  to  him.  People  v.  Alban  y  Board 
of  Contracts  and  Appointment,  2  How.  Pr.  N.  S. 
4SS. 

Or  where  without  fraud  on  his  part  he  has  com- 
pleced  the  work  under  an  award.  Beilly  y.  New 
York,  111  N.Y.  478. 

And  he  may  recover  his  deposit  when  his  bid  is 
pot  accepted.    Erring  v.  New  York.  181 N.  Y.  183. 

And  Id  Ohio  where  the  party  bidding  has  com- 
plied with  the  statute  and  tbe  question  of  personal 
responsti'ility  was  not  material  or  involved,  no 
other  bidder  should  obtain  tbe  contract  Boren 
▼.  Darke  County  Comrs.  21  Ohio  St.  811:  Mathers 
▼•  aty,  8  Week.  L.  BuU.  65L 
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more  than  a  suggestion  to  induce  offers  of  aeon- 
tract  by  others,  it  imposes  of  itself  no  liahiliiy. 
8«   An  adTertisement  for  bids  for  tim 
erection  of  a  public  school  bnildtn?': 

declared  that  the  board  reserved  tbe  right  to  re- 
ject any  or  all  bids.  It  was  a  rule  of  tbe  board, 
however,  that  all  contmcis  should  be  let  "*  to  the 
lowest  and  best  bidder.**  Plaintiff  submitted  n 
bid,  which  was  the  lowest,  for  the  erection  of 
the  building;  but  the  board  awarded  tbe  work 
to  another.  He/d,  that  plaintiff  bad  no  cause  of 
action,  even  if  tbe  board  acted  **  arbitrarily  and 
capriciously,  and  through  favoritism,**  In  award- 
ing tbe  contraou 

(May  14. 1804.)^ 

So  in  tbat  state  wbere  other  bidders  were  allowed 
to  cut  their  bids  to  compete  with  him.  Beaver  v. 
Trustees  of  Institution  for  Blind,  19  Ohio  St.  97. 

And  in  the  same  state  wbere  the  lowest  bid  was 
rejected  on  groundless  charges  against  tbe  bidder 
without  a  hearing.  State  v.  Marion  County 
Comrs.  88  Ohio  St  188. 

These  casea  will  all  be  found  in  the  note  infra 
under  their  appropriate  classification. 

IL  Ahunee  qf  staiute  rfmifring  award  to  lowest 

bidder. 

In  the  absence  of  a  mandatory  statute  the  low- 
est bidder  is  not  entitled  to  a  mandamus  to  com» 
pel  tbe  award  and  execution  of  a  contract  in  bis 
favor  or  an  injunction  atralnst  letting  to  others. 
State  V.  Lincoln  County,  35  Neb.  846;  State  v.  Dixoo 
County  Comrs.  24  Neb.  106. 

And  the  same  was  bold  wbere  tbe  bidder  was  ir- 
responsible. Mayo  V.  Hampden  County  Comrs.  141 
Mass.  74. 

So  where  a  bidder  does  not  include  the  provis- 
ions of  competing  bidders  in  his  proposal.  Biebl 
V.  San  Jose,  101  Cal.  442. 

So  where  the  right  to  reject  was  reserved  by  the 
officers.  Keogh  v.  Wilmington,  4  Del.  Ch.  491; 
Cleveland  Fire  Alarm  Teleg.  Co.  v.  Metropolitan 
Fire  Comrs.  66  Barb.  288. 

So  where  an  ordinance  provided  for  a  certain 
kind  of  material  tbat  prevented  all  competition,  it 
was  presumed  that  the  board  acted  within  their 
discretion.  Warren  v.  Barber  Asphalt  Paving  Co. 
115  Mo.  672. 

Tbere  does  not  appear  to  have  been  any  statute 
requiring  an  award  to  the  lowest  bidder  involved 
in  tbe  case  of  Andbbson  v.  St.  Louis  Boabb  of 

PUBUO  SCHOOUk 

HL  BifflUs  under  statute  or  ordinance  requtrina 
award  to  lowest  bidder, 

IL  Beservationqf  right  to  reject  any  and  aabids, 

TToder  a  statutory  or  advertised  right  to  reject 
any  and  all  bids  reserved  in  the  invitations  for  pro- 
posals the  lowest  bidder  is  not  entitled  to  man- 
damus or  injunction  on  failure  to  receive  an  award 
and  cannot  recover  damages  for  failure  to  execute 
tbe  contract 

And  tbe  same  was  held  where  there  was  no  evi. 
dence  that  the  bidder  had  gravel  equal  to  tbat  of 
others  or  that  it  was  able  to  pay  damages  for  in- 
ferior work,  and  its  ability  to  do  work  was  specu- 
lative. Gunning  Gravel  Co.  v.  New  Orleans  (La.) 
April  10. 1806. 

So  where  there  was  a  re-advertisement  and  let- 
ting to  a  lower  bidder  and  no  award  was  valid  un- 
til concurred  in  by  the  board  of  education.  People 
V.  New  York  Board  of  ESduoation,  6  N.  Y.  Supp.  888- 

And  where  there  was  re-advertisement  and 
award  to  other  lower  bidders,  a  first  bidder  whose 


See  also  27  L.  R.  A.  802;  33  L.  R.  A.  827;  37  L.  R.  A.  630. 
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MisaouKi  Supreme  Coubt. 


Mat. 


APPEAL  bv  plalntlffg  from  a  Judgment  of 
the  St.  liOuis  Circait  Court  in  favor  of 
defendant  in  an  action  brought  to  recover 
damages  for  failure  to  award  to^plaintiffn  a  con- 
tract lor  which  they  were  the  lowest  bidders. 
AJflrmed. 

The  facts  are  stated  in  the  opinion. 

Jfr.  J*  M.  Holmes  for  appellants. 

Mr,  Charles  B.  Stark,  for  respondent: 

When  proposals  to  do  public  work  are  in- 
vited no  cause  of  action  accrues  to  anv  bidder 
because  of  a  refusal  to  accept  his  bid  and 
award  the  contract  to  him. 

Coquard  v.  School  Ditt,  of  Joplin,  46  Mo. 
App.  6;  1  Dill.  Mun.  Corp.  4th  ed.  fci  470,  p.  546; 
1  Addison.  Cont  8th  ed.  *p.  16,  foot  p.  87; 
Smith  V.  New  York,  10  N.  Y.  604;  State  v. 
Oliio  PoniterUiary.  5  Ohio  St.  234. 


When  an  act  Is  legal  in  Itself,  the  motive 
with  which  it  is  done  is  immateriaL  Hence 
the  plaintiff's  case  is  not  strengthened  bv  the 
allegation  that  the  defendant  rejected  the 
plaintifTs'  bid  arbitrarily,  capricioualj*  and 
through  favoritism  and  bias. 

Barr  v.  Cubibage^  53  Mo.  404;  Buford  v. 
Keokifk  Packet  Co,  8  Mo.  App.  159;  Chatfield 
V.  WiUon,  28  Vt.  49;  Malian  v.  Bnncn,  13 
Wend.  261,  21  Am.  I>ec.  461;  %  Dili.  Mua 
Corp.  4th  ed.  §  9b7,  nats. 

Barclay*  t/.,  delivered  the  opinion  of  the 

court: 

Plaintiffs  appealed  from  a  Judgment  based 
on  a  ruling  sustain! nfT  a  demurrer  to  their 

f petition.    The  substance  of  their  allegations 
B  as  follows:    Plaintiffs  are  copartners  la 


bid  was  Informal  cannot  recover  damages.  Walsh 
V.  New  York,  118  N.  Y.  148. 

And  the  relator  who  was  the  only  bidder  oould  not 
claim  that  he  was  the  lowest  bidder.  People  v. 
King*8  County  Supra.  4&  Hun,  466. 

In  People  V.  Stephens,  71  N.  Y.  SO,  it  was  said 
that  a  combination  of  ibidders  to  prevent  competi- 
tion would  authorize  a  rejection  of  proposals. 

And  on  a  reservation  of  right  to  reject,  the  bid- 
der has  no  vested  right  where  contracts  were  to  be 
given  to  the  lUghest  but  beet  bidder.  State  v. 
Ohio  Penitentiary,  5  Ohio  St.  234;  Ooquard  v.  Joplin 
School  Dist.  46  Mo.  App.  6. 

Ab  to  right  to  reject  any  and  alt  bids,  see  also 
People  V.  Contracting  Board,  46  Barb.  254;  Kelly  v. 
Chicago,  Hoole  v.  Kinkead,  American  Artificial 
Stone  Pave.  Co.  v.  Wagner,  and  Grant  v..Detzoit, 
infra. 

These  cases  fully  sustain  Ahdxbson  v.  Sx.  Louis 
BoABD  or  Public  iSchools,  which  holds  that  the 
lowest  bidder  has  no  cause  of  action  even  if  the 
board  acted  capriciously  or  through  favoritism. 
The  decision  in  that  case  might  be  sustatoed  on  the 
ground  that  there  does  not  appear  to  be  any  stat- 
ute requiring  an  award  to  lowest  bidder  involved. 
It  was  claimed  that  there  was  a  **  well-known  rule** 
to  that  effect. 

K  Openina  b(d»— I<etCn0k 

If  the  time  and  manner  of  opening  bids  Is  substan- 
tially complied  with  and  no  one  is  prejudiced  by 
unfair  action,  fraud,  or  undue  haste  on  the  part  of 
either  party,  the  action  in  letimg  wiU  be  sustained, 
but  after  an  award  the  right  will  be  vested. 

As  where  all  the  bids  were  rejected  when  opened, 
and  afterward  this  was  reconsidered  by  the  council 
at  another  meettog,  an  award  to  the  lowest  and 
best  bidder  will  not  be  set  aside,  after  the  work  has 
been  done.    Ross  v.  Staclihouse,  114  Ind.  200. 

But  where  the  ordinance  required  bids  for  Ught 
to  be  tiled  with  the  superintendent  of  lamps,  and 
to  be  opened  by  the  mayor,  oomptroUer^and  super- 
intendent, and  contract  to  lowest  bidder  to  be  let 
at  12  M.,  and  the  mayor  and  comptroller  at  12 
o'clock  and  6  minutes  opened  a  bid  left  with  the 
mayor  and  awarded  the  contract^  and  at  12: 10  the 
superintendent  came  in  with  a  bid  that  bad  been 
filed  in  his  office  before  12  M.  which  they  refused 
to  open  or  consider,  an  injunction  at  the  suit  of 
the  taxpayer  was  allowed.  Baltimore  v.  Keyser,  72 
Md.106. 

Where  the  competing  bidder  filed  his  bid  on  the 
10th  of  January  when  the  statute  was  mandatory 
as  to  being  filed  on  the  first  of  January,  and  the 
bid  was  also  Indefinite  as  bidding  for  furnishing 
'*at  just  what  it  costs  to  lay  them  (1.  e.  stationery) 
down,"  a  bidder  who  filed  his  bid  in  time  was  en. 
titled  to  a  mandamus  although  the  award  had 
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been  made  to  the  former.  State  ¥•  York  Gounty 
Comra.  13  Neb.  97. 

But  a  bidder  is  not  entitled  to  a  mandamus  re- 
quiring all  the  bids  **filed  on  the  10th  of  July"  to  be 
opened  and  contract  awarded,  where  the  contxaoc 
was  awarded  on  the  15th  of  July  to  others,  al- 
though the  statute  requires  an  adTertlsement  for 
proposals  to  be  deposited  by  the  10th  of  July,  and 
on  the  third  Monday  to  be  opened  as  tliJs  was  held 
not  mandatory  as  to  time  of  filing  when  It  was 
filed  before  the  day  of  opening.  Ihee  Press  Assow 
V.Nichols,  46  Yt.  7. 

Under  a  charter  of  Albany,  N.  T.  Laws  1888,  re* 
quiring  contracts  by  board  of  contract  to  be  let  to 
the  lowest  bidder,  after  such  letting  the  board  can* 
not  reeomd  the  resolution  awarding  the  oontract 
providing  the  charter  has  been  compiled  with. 
People  V.  Albany  Board  of  Contracts  and  Appomt- 
ment,  2  How.  Pr.  N.  &  428L 

e.  JDe/ectins  Md  or  bond. 

If  the  bid  does  not  follow  the  requirements  of 
the  proposal,  obarter,  or  ordinanoe,  or  if  good  and 
satisfactory  l)ond  Is  not  tendered,  the  bidder  is  not 
entitled  to  mandamus  or  Injunction. 

As  where  a  bid  was  informal  in  substanoe  and 
did  not  follow  the  propoeaL  Weed  v.  Beach,  66 
How.  Pr.  470. 

But  where  a  bid  failed  to  disclose  the  interests  of 
other  parties  in  his  contract  as  required  by  ordio* 
ance  but  such  toterest  was  known  before  aooept- 
ance  and  was  not  suppressed  with  Intent  to  deceive, 
the  contract  wlU  not  be  set  aside  at  the  instance  of 
a  taxpayer.  Boyle  v.  Grant,  86  N.  Y.  S.  B.  W7.  See 
also  Wiggins  v.  Philadelphia.  infrcL 

Under  66  Ohio  Laws,  62,  requiring  oontraot  to  be 
awarded  to  the  party  offering,  **at  lowest  price* 
'*  good  and  sufficient  bond  to  the  acoeptanoe  of  tbe 
commissioners.**  if  the  bond  Is  not  satisfactory 
the  lowest  bidder  cannot  have  mandamus  Boren 
Y.  Darke  Gounty  Gomrs.  21  Ohio  St  8U. 

But  the  next  lowest  bidder  who  had  eompUed 
with  the  statute  was  held  to  be  entitled  to  manda^ 
mus  under  the  Ohio  decisions.   Ibid, 

Where  the  lowest  bidder  does  not  conform  to  the 
requirements  of  tbe  oity  charter  requiring  ooa« 
tract  to  be  granted  to  ^'lowest  responsible  bidder 
with  sureties  **  and  he  fails  to  tender  a  good  bond 
as  required  by  the  advertisement,  he  cannot  have 
an  injunction  against  other  oontraota.  May  v.  De> 
troit,2Mtch.  N.P.23& 

The  lowest  bidder  under  Wash.  Gen.  Stat.,  f  2086, 
for  county  printing  where  none  of  bis  contracts  or 
bonds  were  satisfactory  cannot  obtain  mandamuib 
State  V.  Allen,  8  Wash.  168, 

Although  under  N.  Y.  Charter  187S,  or  Aet  of 
1861,  tbe  lowest  bidder  who  gives  adequate  security 
is  entitled  to  Ibe  oontract*  yet  iindei  Ber.  Ord. 


1894.       Anobbsom  t.  Board  of  Pabsidjbnx  and  DiaBcroRS  or  Public  Sghoolb. 

the  business  of  building,  and  defendant  is  a 
corporation  having  charge  and  control  of  the 
public  schools  and  school  property  in  the  city 
of  St.  Louis.  The  defendant  had  a  well- 
known  rule  in  regard  to  build ines,  by  which 
it  was  provided  Uiat  all  new  buildings,  etc., 
should  be  ''let  by  contract  to  the  lowest  and 
best  bidder."  Defendant  being  desirous  of 
erecting  a  large  school  building  to  be  known 
as  the  ^'New  High  School,"  duly  advertised 
for  bids  for  the  erection  thereof.  The  ad- 
▼ertisement  was  this:  "Pi-oposals  for  the 
Erection  of  the  New  High  School  Building 
on  Grand  Avenue.  Office  of  Board  of  Presi- 
dent and  Directors  of  the  St.  Louis  Public 
Schools.  St.  Louis,  August  28,  1891.  Sealed 
proposals  will  be  received  at  the  office  of  the 
secretary  on  or  before  Monday,  September  7, 
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1891,  at  4  P.  M.,  for  the  erection  of  the  new 
high  school  on  G  nmd  avenue.  All  bids  are 
to  DC  addressed  to  John  W.  O'Connell,  Esq., 
chairman  building  committee,  and  mast  be 
accompanied  by  a  certified  check,  payable  to 
the  order  of  the  'Board  of  President  and  Di- 
rectors of  the  St.  Louis  Public  Schools,'  or 
cash,  amounting  to  $2,500,  which  is  to  be 
forfeited  by  the  successful  bidder  if  he  fails 
or  refuses  within  five  days  after  the  award  of 
contract  by  this  board  to  enter  into  written 
contract,  and  furnish  good  and  sufficient  se- 
curity, for  the  faithful  performance  of  the 
work.  Plans  and  speciflcatlons  can  be  seen 
at  the  office  of  Furlong  &  Brown,  the  archi- 
tects, room  88,  southeast  corner  of  Broadway 
and  Olive  streets.  The  board  reserves  the 
right  to  reject  any  or  all  bids.    0.  L.  Ham- 


1808,  proyldlDff  for  sureties  substituted  with  the 
consent  of  the  departmeot  making  the  oontract, 
Buoh  consent  may  be  withdrawn,  as  It  is  an  act  of 
irrace.   People  v.  Green,  11  Hun,  68. 

But  an  objection  by  the  comptroller  airalnst  ap- 
proving the  security  for  '*  there  was  a  deficiency  In 
the  assessed  value  of  the  property  on  the  line  of 
the  work,**  where  the  commlsBloner  of  public 
works  has  made  the  award  is  not  suCBcient,  and  if 
unobjectionable  be  will  be  compoUed  to  approve 
the  same.    People  v.  Green,  60  How.  Pr.  603. 

As  to  defective  bid  or  bond,  see  Simmons  v.  To- 
ledo, infra;  State  v.  Hew  Tork  County  Oomrs.  18 
Neb.  07. 

d.  SpedfieationB—iiualUv  cf  ortfele. 

A  bidder  Is  not  entitled  to  a  contract  and  has  no 
rifrht  of  action  to  compel  the  award  or  an  injunc* 
tion  if  tbe  form  of  the  bidding,  or  the  specifica- 
tions, are  fraudulent,  or  prevent  competition,  or  if 
tber  are  obscure,  or  where  parties  axe  required  to 
prepare  their  own  specifications,  or  where  specifl- 
cations  are  not  prepared,  and  an  award  in  such  cases 
wUl  be  invalid.  Maaetv.  Pittsburgh,  187  Pa.  648; 
Fonos  Bros.  Hardware  Ck>.Y.  Brb,  IB  L.  B.  A.  868, 64 
Ark.  M6:  People  v*  Buffalo  County  Comrs.  4  Neb« 
160;  People  v.  Cnion  Street  Board  of  Improve- 
ment, 48  N.  Y.  2S7;  Coggeshall  v.  Des  Moines.  78 
Iowa.  286:  East  Biver  Gas  Light  Co.  v.  DonneUv.  03 
N.  Y.667;  Littler  v.  Jayne,  124  DLUS;  Brady  v.  New 
York.  SO  N.  Y.  812;  Dickinson  v.  Poughkeepsie,  75 
N.  Y.  86, 7  Hun,  1;  Nelson  y.  New  York,  28  N.  Y.  8. 
B.  618;  Re  Anderson,  100  N.  Y.  654:  People  v.  Con- 
tracting Board,  33  N.  Y.  882,  affirming  83  Barb.  6ia 

But  a  mandamus  was  refused  a  bidder  who 
claimed  that  the  award  due  another  was  illegal  be- 
oaose  he  did  not  conform  to  the  requirements  of 
tbe  propoeals  that  earth  should  be  one  fourth  of 
the  cost  of  rock  excavation,  where  the  award  was 
io  effect  to  the  lowest  bidder.  People  v.  Green,  0 
Chicago  Legal  News,  208. 

The  city  is  liable  to  the  lowest  bidder  for  work 
on  an  unbalanced  old  where  through  the  careless- 
ness of  the  surveyor  it  costs  nearly  twice  its 
actual  value,  where  there  was  no  fraudulent 
collusion,  although  such  bidder  knew  just  what 
the  result  would  be.  Beilly  v.  New  York,  111  N. 
Y.478. 

But  after  the  work  has  been  performed  by  an- 
other, mandamus  will  not  be  granted  at  the  in- 
stance of  the  lowest  bidder  to  compel  the  letting 
of  a  street  contract  which  was  rejected  on  account 
of  an  unfounded  technicality  in  the  specifications. 
Talbot  Paving  Co.  v.  Detroit,  91  Mich.  262. 

A  lowest  bidder  prevented  from  performing  his 
contract  by  tbe  city  cannot  recover  thereon  where 
the  contract  let  was  not  the  same  that  was  adver- 
tised and  tbe  street  commissioners  had  no  power 

26L.  R  A. 


to  make  any  other,  and  due  notice  of  time  of  let- 
ting was  not  alleged.  Nash  ▼.  St.  Paul,  11  Minn. 
174. 

Quality,  utility,  and  adaptability  of  the  article 
may  be  considered  in  determining  tbe  lowest  bid- 
der. People  V.  Smith,  12  Abb.  Pr.  188.  See  also 
Cleveland  Fire  Alarm  Teleg.  Co.  ▼.  Metropolitan 
F.  Comrs.  66  Barb.  288. 

As  to  specifications,  see  Riehl  v.  San  Jose,  101  ObL 
442;  Warren  v.  Barber  Asphalt  Paving  Co.  116  Mo. 
678L 

eu  Ohanife  cf  plana  or  hid—aibanaonmenL 

After  opening  bids  they  cannot  be  changed  so  as 
to  alter  competition.  State  v.  Douglas  County 
Comrs.  11  Neb.  484:  Beaver  ▼.  Trustees  of  Institu- 
Uon  for  Blind,  19  Ohio  St.  97. 

But  the  officers  may  ignore  a  condition  in  a  bid 
and  give  an  award  to  such  bidder.  Downing  v. 
Ross,  21  Wash.  L.  Rep.  688, 1  D.  a  App.  261. 

Or  may  abandon  the  improvement  altogether. 
People  V.  Croton  Aqueduct  Board,  40  Barb.  258. 

f  .  DepostL 

The  lowest  bidder  may  recover  his  deposit  where 
there  has  been  no  formal  acceptance  of  his  bid,  as 
the  mere  fact  that  his  bid  is  the  lowest  is  not  an 
award.    Erving  v.  New  York,  131  N.  Y.  188. 

Where  the  New  York  canal  board  rejected  the 
lowest  bid  solely  on  account  of  the  form  of  the 
certificate  of  deposit  which  was  payable  to  the 
bidder  and  Indorsed,  **Pay  N.  8.  B.  auditor  or 
order,**  a  mandamus  wUl  be  granted.  People  v. 
Contracting  Board,  48  Barb.  264. 

In  Kimball  v.  Hewitt,  17  N.  Y.  S.  R.  748,  it  was 
said  that  where  a  statute  requires  a  contract  to  be 
let  to  the  lowest  bidder  and  a  deposit  was  to  be  for- 
feited if  tbe  bidder  refused  to  execute  it,  a  bidder 
has  no  right  to  withdraw  his  bid  and  deposit. 

g.  Lorcest  bidder— determination. 

After  a  determination  by  the  city  council  and 
completion  of  the  work,  a  taxpayer  cannot  then 
question  as  to  which  is  the  lowest  bidder.  Sheeba  n 
V.  Owen,  82  Mo.  458. 

But  a  party  cannot  claim  that  his  bid  is  the 
*iowest  bid**  simply  because  accepted  by  connciU 
as  this  is  not  such  an  adjudication  as  precludes  an 
investigation.  People  v.  Gleason,  121 N.  Y.  631,  r^ 
versing  22  N.  Y.  8.  R.  108. 

If  a  contract  is  awarded  to  one,  not  the  lowest 
bidder,  who  assigns  the  same  to  tbe  lowest  bidder 
who  does  the  work,  there  can  be  no  recovery 
thereon.   Stewart  v.  New  York.  18  Pittsb.  li.  J.  109. 

A  contract  made  by  dividing  work  between  com- 
peting bidders  is  void.  State  v.  Jersey  City  Street 
k  Water  Comrs.  66  N.  J.  L.  2781 
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merstein,  Secretary  Building  Committee." 
Plaintiffs  submitted  a  bid  (in  accordance 
with  the  above  advertisement)  to  build  the 
proposed  high  school  for  $196,965;  but  de- 
fendant refused  to  accept  the  bid  of  plain- 
tiffs, but  **  without  cause,  arbitrarily  and 
capriciously,  through  favoritism  and  bias," 
rejected  it,  and  then  accepted  the  bid  of  an- 
other for  $197,000.  Plaintiffs  alleged  a  loss 
of  profits  in  the  sum  of  $15,000.  and  prayed 
iudgment,  etc.  The  above  is  a  sufficient  out- 
line  of  the  facts  on  which  plaintiffs  rely. 

It  is  claimed  by  defendant,  in  support  of 
the  demurrer  ana  of  the  judgment  in  the 
trial  court,  that,  as  the  plaintiffs'  bid  for  the 
erection  of  the  high  school  building  related 


to  public  work,  no  action  can  be  mainttinefi 
for  the  refusal  to  allow  plaintiffs  to  ezecate 
such  work.  The  contention  is  that  bids  for 
public  work  are  not  governed  by  the  general 
principles  of  the  law  of  contracts.  We  do 
not  consider  it  necessary  to  examine  into  tiie 
soundness  of  that  contention,  as  we  think  the 
ruling  of  the  trial  judge  was  obviously  cor- 
rect, even  conceding  to  plaintiffs  that  the 
transaction  should  be  treated  as  an  ordinary 
one  between  individuals,  irrespective  of  the 
supposed  public  nature  of  its  subject-matter. 
That  binding  obligations  can  originate  Id 
advertisements  addressed  to  the  general  pub- 
lic may  be  assumed  as  settled  law  to-day. 
But  the  effect  to  be  given  to  such  an  adver- 


h.  Qy4jLUfleaiUm  Of  bidder. 

The  determination  of  the  qualification  of  the 
lowest  bidder  as  to  '^reeponsibillty"  and  ^'reepon- 
Bible'*  has  generally  been  left  to  the  dbcreiion  of 
the  awardlDgr  hoard,  and  will  seldom  be  reviewed 
by  mandamus  or  Injunction.  The  bidder  must, 
however,  come  within  the  reQulrements  of  the 
statute  in  other  particulars. 

So  ''lowest  responsible  bidder/*  means  Judinnent 
and  skill  besides  pecuniary  responsibility,  and  a 
bidder  is  objectionable  who  had  previously  de- 
frauded the  city.    Duufflass  v.  Com.  108  Pa.  669. 

''Lowest  reliable  and  respoosihlo  bidder,"  gives  a 
discretion  to  the  board  which  will  not  be  controlled 
by  mandamus,  where  the  notice  reserved  the  right 
to  reject  any  or  all  proposals  and  bids.  Kelly  v. 
Chicago,  62  HI.  879. 

"Lowest  responsible  bid,**  imports  **skill,  ability, 
and  integrity,**  and  the  discretion  will  not  be  con- 
trolled by  mandamus.    Hoolo  v.  Klnkead,  10  Nev. 

m. 

^'Responsible**  means  not  only  pecuniary  ability 
but  Judgment  and  skill,  and  discretion  will  not  be 
controlled  to  prevent  an  award  to  a  higher  bidder. 
Interstate  Vitrified  Brick  &  Paving  Go.  v.  Phil- 
adelphia, 164  Pa.  477,  reversing  16  Pa.  Co.  Ct.  Rep. 
86. 

"Lowest  responsible  bidder,**  means  something 
mui*e  than  pecuniary  responsibility,  and  discretion 
wD  I  not  be  controlled.  Com.  v.  Mitchell,  82  Pa.  843: 
Findley  v.  Pittsburgh,  Id.  86L 

"Lowest  responsible,**  imports  a  discretion. 
State  V.  McGrath,  91  Mo.  886. 

"Bona  fide  resp  .osible  bidder,**offering  security, 
is  not  conclusive,  as  the  board  may  require  that  he 
be  personally  able  to  carry  on  a  heavy  contract  on 
his  own  resources.  People  v.  Dorsheimer,  66  How. 
Pr.  118. 

^'Lowest  responsible  bidder,*^  means  fitness,  re- 
sponsibility, or  capacity  to  perform  work  and  the 
determi nation  by  council  that  another  was  such 
will  not  be  reviewed.  Clapton  v.  Taylor,  49  Mo. 
App.  117. 

And  a  mandatory  injunction  will  not  be  granted 
to  compel  the  award  of  contract  for  harbor  work 
by  a  board  of  harbor  commissioners  directed  by 
ordinance  to  award  contract  to  the  lowest  bidder 
provided  '*he  be  bona  tide  engaged  in  dredging,**  as 
they  have  a  discretion  to  determine  whether  he  is 
so  engaged,  in  the  absence  of  charges  of  fraud  in 
making  other  awards.  Madison  v.  Baltimore  City 
Harbor  Board,  76  Md.  896. 

But  mandamus  was  granted  in  favor  of  lowest 
bidder  to  compel  the  award  of  a  city  printing  con* 
tract  under  Buffalo  Charter,  section  460,  requiring 
the  contract  to  be  awarded  to  the  lowest  responsi- 
ble bidder  where  such  bidder  is  responsible  and  the 
bid  free  from  fraud,  where  the  aldermen  bad  not 
considered  the  question  of  responsibility.  People 
V.  Bulfalo.  5  Miao.  80. 
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And  under  charter  of  Trenton, K.  J..  1874.  requir- 
ing contracts  to  be  given  to  lowest  bidder  who 
shall  give  "satisfactory  proof  of  his  ablhty  tad 
offer  sufficient  security,**  the  council  mayintbeir 
discretion  determine  whether  he  has  these  qui- 
ificatlons,  but  if  not  absent  the  council  caDootglTe 
the  contract  to  a  higher  bidder  and  if  so  it  will  be 
held  void  on  oertiorarL  State  v.  Trenton,  49  N.  J. 
L.889. 

A  city  charter  requiring  the  letting  of  public 
printing  to  'Uowest  bidder'*  and  that  the  "paper 
published**  shall  be  called  the  offidal  paper  does 
not  restrict  the  letting  to  publishers  of  papen, » 
the  council  may  require  the  successful  bidder  ti 
publish  a  paper.   State  v.  Miliigan,  8  Wash.  14L 

A  contract  for  county  printing  to  lowest  Udder 
was  set  aside  on  appeal  in  the  nature  of  mandamiv 
where  under  the  statute  such  bidder  notbavinir 
published  a  paper  sufficient  time  was  Ineligible  u* 
bid  and  the  contract  was  awarded  to  the  other 
Baum  V.  Sweeny,  6  Wash.  712. 

A  bidder  violating  an  ordinance  **no  person  shall 
propose  for  or  be  interested  in  other  propcaals  for 
more  than  one  of  said  districts,**  cannot  obtain  an 
injunction  to  prevent  an  award  to  a  higher  bidder. 
In  this  case  Pennsylvania  Pub.  Laws,  484,  author 
ized  contracts  to  be  let  without  advertiseDieaL 
Wiggina  V.  Philadelphia,  9  Brewst.  (Pa.)  448. 

As  to  qualification  of  bidder,  see  Qunning  Gravel 
Co.  V.  New  Orleans  (La.)  April  10, 1893;  Mayo  v. 
Hampden  County  Comrs.  141  Mass.  74.  See  also 
State  V.  Shelby  County  Comrs.  infra^  as  to  ''beat*' 
bidder.  See  also  Moran  v.  White  Plains  TmsCeea. 
infrcLt  where  the  bid  was  suspicious. 

t    Re-adverti»ement, 

If  the  contracting  public  board  rejects  all  bids 
and  re-advertiaes,  the  lowest  bidder  on  the  first 
proposal  cannot  ohdm  a  oontract  under  his  bid. 
People  V.  Eay,  8  Lans.  888. 

Biandamus  to  compel  the  acceptance  of  bid  of 
next  lowest  bidder  will  not  be  granted  on  failure 
of  lowest  bidder  to  execute  bond,  where  re-ad\'er- 
tisement  was  made,  and  74  Ohio  Laws,  186,  requir- 
ing the  contract  to  be  given  to  the  lowest  and 
"best**  separate  bidder  was  held  to  control,  and 
the  determination  of  "best**  gave  a  discretion  that 
will  not  be  controlled.  State  v.  Shelby  Couot> 
Comrs.  88  Ohio  St.  806. 

And  on  re-advertisement,  where  the  right  to  re- 
ject bids  was  reserved,  the  bidder  on  first  propw 
als  cannot  recover  damages  from  the  directors  ot 
public  works  for  rejecting  his  bid.  American  Ar- 
tificial Stone  Pave.  Co.  ▼.  Wagner.  138  Pa.<BBBL 

And  the  secretary  of  war  will  not  be  compelled 
by  mandamus  to  execute  a  contract  with  the  lov- 
est  bidder  where  such  bidder  has  bid  on  the  re-ad- 
vertisement and  contracted  to  do  the  same  work 
at  a  much  less  rate.  United  States  v.  Lament,  Itt 
CT.  8. 808, 89  L.  ed.  100. 

The  right  of  the  lowest  bidder  for  a  flnat  ooo- 
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tisement  as  the  basis  of  a  coatract  depends 
entirely  on  the  intent  manifested  by  its  terms. 
A  public  proposal  of  that  nature  may  be  so 
expressed  as  to  need  but  an  acceptance,  or 
the  performance  of  some  act  by  a  person 
otherwise  undesignated,  to  constitute  an  en- 
forceable legal  agreement;  while,  on  the 
other  hand,  the  proposal  may  amount  to  noth- 
ing more  than  a  suggestion  to  induce  offers 
of  a  contract  by  others.  The  latter  sort  of 
proposals  has  some  resemblance  to  (thouch 
imposing  a  still  lighter  obligation  than)  the 
chiss  of  promises  described  by  Pothier  as 
those  in  which  the  intent  is  exhibited  (either 
by  the  words  employed  or  by  the  circum- 


stances or  in  some  other  manner)  not  to 
give  to  the  person  to  whom  they  are  n^ada 
the  right  of  demanding  their  performance. 
Pothier,  Obligations  (Evans'  ed.)  pt.  1,  *p. 
8.  Proposals  of  contract  by  advertisement 
have  a  place  in  the  modem  common  law  of 
England  and  of  this  countrv,  though  they 
have  not  been  so  definitely  classified  in  our 
jurisprudence  as  in  that  of  some  continental 
nations.  Mr.  Pollock,  in  his  valuable  trea- 
tise on  the  Principles  of  Contract,  remarks 
on  this  point:  **  We  have  no  special  term 
of  art  for  a  proposal  thus  made  by  way  of 
general  request  or  invitation  to  all  men  to 
whose  knowledge  it  comes."     (4th  ed.)  *p. 


tract  to  not  afPeoted  by  a  resolution  to  re-advertise 
for  bids  because  his  exceeds  the  estimates,  where 
such  reeolutlon  was  not  approved  by  the  mayor  or 
passed  over  his  veto,  as  provided  by  the  city  char- 
ter, where  tbe  diflerenoe  io  the  estimated  cost  is 
DOt  so  great  as  to  Ararrant  tbe  presumption  of 
fraud,  and  the  city  council  and  mayor  approve  the 
contract.    State  v.  Bayonne,  66  N.  J.  L.  288. 

As  to  re-advertisement,  see  People  v.  New  York 
Board  of  Education,  5  N.  Y.  Supp.  803;  Walsh  v. 
New  York,  113  N.  Y.  142. 

].  Confirmatinn  bu  councO, 
When  confirmation  or  appropriation  Is  required 
by  statute,  charter,  or  ordinance  before  a  letting 
by  a  board  shall  be  final,  such  confirmation  cannot 
be  controlled.  Smith  v.  New  York,  10  N.  Y.  604; 
People  V.  New  York,  11  Abb.  Pr.  280;  Altemus  v. 
New  York,  6  Duer,  446. 

And  this  applies  where  the  riffht  to  reject  any 
and  all  bids  was  reserved.  Grant  v.  Detroit,  01 
Mich.  274. 

And  where  not  confirmed  mandamus  will  not  be 
granted  in  favor  of  the  lowest  bidder  where  the 
bid  was  rejected  as  defective  on  a  technicality. 
People  V.  Croton  Aqueduct  Board  of  New  York, 
6  Abb.  Pr.  42, 28  Barb.  240. 

So  in  People  v.  New  York,  32  Barb.  86.  It  was  said 
that  the  lowcRt  bidders  have  no  ris-ht  to  work  un- 
der the  award  before  the  confirmation  by  the  coun- 
cil, under  N.  Y.  Charter,  Lnws  1867,  but  if  they 
had  their  remedy  would  be  by  action  and  not  in- 
junction. 

In  Argentl  v.  San  Francisco,  16  CaL  265,  where 
tbe  street  commissioner  executed  the  contract,  it 
was  claimed  that  it  had  to  be  ratified  by  the  coun- 
cil, but  the  court  held  the  city  bound  by  estoppel. 
The  concurringr  opinion  of  Jtutice  Field  says  the 
**record  does  not  disclose  in  what  manner  tbe  sat- 
isfaction of  the  city  was  expressed.** 

K   Street  raHroad  grcmU. 

Mandamus  was  refused  to  compel  a  errant  of 
franchise  to  a  street  rail  road  company  where  the 
counoll  has  not  acted  on  bids  opened  by  the  board 
of  public  works  as  the  council  cannot  delegate  ttt 
power.    State  v.  Bell,  84  Ohio  St.  104. 

Under  Ohio  Bev.  Stat.,  2502,  requhrinfr  that  grants 
to  street  railroads  must  be  to  those  aureelng  to 
carry  passenflrera  at  lowest  rates,  a  irrant  awarded 
to  the  lowest  bidder  will  not  be  enjoined  at  the  in- 
stance  of  a  private  person  for  Irregularity  In  the 
bond  or  bid.    Simmons  7.  Toledo,  6  Ohio  C.  Ct.  Rep. 

126. 

In  Knorr  v.  Miller,  25  Ohio  L.  J.  128,  it  was  held 
that  the  expression  "lowest  bidder"  in  a  statute 
authorizing  the  award  of  contracts,  limits  the 
power  of  the  city  authorities  in  awarding  the  con- 
tract to  determine  who  is  the  lowest  bidder  and 
they  cannot  inquire  into  tbe  bidder^s  motive. 

In  Mathers  v.  City,  8  Week.  L.  BuU,  651  (Ohio), 
which  was  a  suit  for  injunction  against  a  street 
railroad  grant  under  a  law  requiring  the  same  to 
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be  let  to  the  lowest  bidder,  it  was  said  that  it  is  es- 
sential before  such  grant  can  be  made  that  the 
party  to  whom  it  is  made  shall  be  the  lowest  bidder. 
See  State  v.  Shelby  County  Comrs.  86  Ohio  St.  H26, 
where  award  was  to  be  made  to  lowest  and  ''best** 
bidder. 

L  Mcmdamus  and  injunction  generdUy, 

Mandamus  and  mandatory  injnnotions  in  favor 
of  the  lowest  bidder,  or  at  the  instance  of  a  tax- 
payer to  prevent  award  to  others,  will  seldom  be 
granted,  and  the  refusal  of  such  relief  is  based  on 
various  grounds,  as  discretion  in  the  awarding 
board,  or  that  if  he  has  the  contract  mandamus 
is  not  the  proper  remedy,  or  that  remedy  is  ade- 
quate at  law.  or  that  a  provision  in  the  statute  or 
charter  requiring  the  award  to  be  made  to  the 
lowest  bidder  was  for  the  benefit  of  the  public 
and  not  for  the  contractor.  Dibble  v.  New  Haven, 
66  Conn.  199;  Moran  v.  White  Plains  lYusteee, 
86  N.  Y.  S.  B.  833:  People  v.  Contracting  Board, 
27  N.  Y.  878,  reversing  46  Barb.  254;  State  v.  Fond 
du  Lac  Board  of  Education,  24  Wis.  688;  Peo- 
ple V.  Campbell,  T2  N.  Y.  496. 

So  where  delay  would  ruin  the  work.  People  v. 
Canal  Board  of  State  of  New  York,  13  Barb.  450. 

Or  where  relator  delayed  asking  for  mandamus 
and  did  not  attempt  to  enjoin  contract  awarded  to 
another.  State  v.  Commissioners  of  Printing,  18 
Ohio  St.  386. 

But  in  Ohio  under  66  Ohio  Laws,  52,  providing 
award  shall  be  to  "lowest  bidder,"  ho  is  entitled 
to  mandamus  to  compel  execution  of  the  con- 
tract where  he  tenders  a  good  bond  when  his  bid 
was  rejected  without  giving  the  bidder  a  hearing 
on  charges  made  against  him  which  were  ground- 
less. State  V.  Marion  County  Comrs.  99  Ohio  St. 
188. 

But  see,  as  to  "best"  bidder.  State  v.  Shelby 
County  Comrs.  86  Ohio  St.  326. 

A  party  clearly  within  the  statute  is  entitled  to 
mandamus  in  Ohio,  under  a  statute  requiring  a 
contract  to  be  let  to  the  party  olTerlnjr  at  lowest 
price  and  giving  good  and  sufficient  bond  to  the 
acceptance  of  the  commissioners,  where  he  is  vig- 
ilant and  there  was  no  discretion  of  commission- 
ers involved.  Boren  v.  Darke  County  Comrs.  21 
Ohio  St.  811. 

An  injunction  in  favor  of  a  taxpayer  who  was 
the  competing  bidder  was  allowed  against  grant- 
ing a  contract  to  other  than  to  it  as  lowest  bidder 
where  the  contract  was  given  to  the  bidder  four 
times  higher  and  no  Judicial  ao(,ion  was  taken  to 
find  thb  facts  which  should  determine  the  lowest. 
Times  Pub.  Co.  v.  Everett  (Wash.)  Sept.  4,  1894. 

This  note  does  not  attempt  to  include  cases  of 
contracts  not  awarded  to  the  lowest  bidder  where 
his  rights  were  not  in  any  way  discussed,  or  cases 
involving  an  award  where  the  question  was  tbe 
right  to  use  a  patented  article,  for  which  see  note^ 
Kilvington  v.  Superior  (Wis.)  18  L.  B.  A.  46. 

I*  T. 
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18.  Still  less  have  we  any  srientiflo  nomen- 
clatuie  for  that  subdlyision  of  the  class  of 
public  proposals  with  which  we  have  now 
to  deal,  namely,  that  class  in  which  is  dis- 
closed the  intent  to  invite  mere  offers  of  a 
'contract,  as  distinguished  from  an  intent  to 
propose  a  contract  for  a  direct  acceptance  by 
whom  it  may  concern.  But  the  principles 
to  be  applied  by  our  law  to  such  proposals 
are  not,  on  that  account,  uncertain  or  ob- 
scure. When  the  intent  expressed  in  the 
advertised  proposal  is  reduced  to  certainty 
by  interpretation,  our  system  of  administra- 
tion of  law  is  fully  capable  of  giving  effect 
to  that  intent. 

In  the  case  in  hand  the  advertisement  has 
the  following  caption:  ** Proposals  for  the 
erection  of  the  new  high  school  building  on 
Orand  avenue."  But  the  opening  lines  of 
the  official  statement,  which  follows,  show 
that  the  caption  refers  to  the  proposals  to  be 
received,  and  is  not  intended  to  aescribe  the 
effect  of  the  advertisement  as  a  whole.  If 
there  was  otherwise  any  doubt  on  this  point, 
it  is  set  at  rest  by  the  last  sentence,  viz., 
**  The  board  reserves  the  right  to  reject  any 
or  all  bids."  That  language  demonstrates 
the  nature  of  the  advertisement  as  a  mere 
invitation  for  offers  for  a  contract.  As  such 
it  did  not  lay  the  foundation  of  a  completed 
.contract.  It  was  merely  the  opening  of  ne- 
gotiations for  a  contract.  The  plaintiffs*  bid 
was  a  proposal  to  build,  which  the  defend- 
ant, by  the  terms  of  its  statement,  had  the 
rieht  to  relect.  The  facts  in  judgment  are 
wholly  unlike  those  considered  in  McNeil  v. 
Boston  Chamber  of  Commerce  (1891)  154  Mass. 
277.  18  L.  R.  A.  559,  cited  on  behalf  of  the 
plaintiffs.  In  that  case  it  was  found  as  a  fact 
that  the  defendant  had  agreed  with  the  bid- 
ders to  accept  the  lowest  bid,  and  accordingly 
was  held  liable  for  a  breach  of  tiiai  agree- 


ment. But  in  the  present  appeal  that  eaaen- 
tial  fact  is  wanting.  The  judgment  of  the 
supreme  court  of  Massachusetts  proceeds 
throughout  on  the  assumption  that  that  fsct 
is  an  essential  premise  to  the  conclusion 
reached,  and  we  think  the  principles  declared 
by  that  learned  court  in  that  opinion  are  in 
no  respect  discordant  with  the  judgment  we 
are  about  to  pronounce.  No  claim  is  sd- 
vanced  in  the  petition  looking  to  a  recovery 
for  fraud  or  deceit  in  making  the  propoeaJs 
for  bids.  It  is,  indeed,  asserted  that  the  de- 
fendant rejected  the  plaintiffs'  bid  ''without 
cause,  arbitrarily  and  capriciously,  through 
favoritism  and  bias. "  But,  if  che  defesdant 
had  the  absolute  ri£[ht  to  reject  any  and  all 
bids,  no  cause  of  action  would  arise  to  plain- 
tiffs because  of  the  motive  which  led  to  the 
rejection  of  their  bid.  The  right  to  reject 
the  bids  was  unconditional.  Defendant  was 
entitled  to  exercise  that  right  for  any  cause 
it  might  deem  satisfactory,  or  even  without 
any  assignable  cause.  Wnatever  its  rules  or 
practice  as  to  the  acceptance  of  bids  may 
have  been,  plaintiffs'  rights  cannot  be  justly 
held  to  be  greater  than  those  conferred  bj 
the  publish^  advertisement  on  which  their 
bid  was  made.  That  advertisement  was  uot 
an  offer  of  a  contract,  but  an  offer  to  receive 
proposals  for  a  contract.  Spencer  v.  Harding 
(1870)  L.  R.  6  C.  P.  561.  There  is  no  sug- 
gestion that  the  offer  was  not  made  in  good 
faith.     On  the  facts  stated,  we  see  no  just 

f;round  on  which  the  defendant  can  be  held 
iable.     We  think  the  learned  trial  judf^ 
was  right  in  sustaining  the  demurrer  to  the 
petition. 
His  judgment  U  affirmed. 


Blarek*  Ch,  J,,    and 
Fstrlane*  «/J.,  concur. 
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1.  An  ordinance  prohibiting^  any  pub- 
lic address  upon  any  of  the  puhlic  grounds  of 
a  city,  such  as  Boston  commoD,  is  not  an  unconsti- 
tutional interference  with  free  speech. 

8«  A  prohibition  of  an  act  by  an  otberwlee 
valid  ordinance  Is  not  made  Invalid  by  the  fact 
that  It  may  be  removed  In  a  particular  oaae  by  a 
license  from  the  city  officers  or  a  less  numerous 
body  than  the  one  which  enacts  the  prohibition. 

8*  A  speech  on  the  common  addressed 
to  all  persons  who  choose  to  draw  near  and 
listen,  whether  It  Is  a  lecture,  political  discourse 
or  sermon,  is  a  *^ubllc  address"  within  the  pro- 
hibition of  an  ordinance  against  such  an  addrees 
on  public  ff rounds. 

Note.— The  elaborate  briefs  In  the  above  case 
present  various  grounds  of  attack  on  the  ordinance 
in  question  but  so  far  as  the  power  to  regulate  the 
use  of  public  oases  Is  oonoemed,  the  case  seems 
very  like  tk«it  of  a  street  parade,  as  to  which  see  Be 
Garrabod  (WiB.)10  L.  B.  A.  868,  and  naU. 
SOL.  R  A. 


(January  1, 188S.) 

EXCEPTIONS  by  defendant  to  rulings  of  the 
JCi  Superior  Court  for  Suffolk  County,  made 
during  trial  of  a  prosecution  a^^ainst  him  for 
making  a  public  address  upon  Boston  Common 
without  a  permit,  ^hich  resulted  in  a  convic- 
tion.    CverrtUed, 

The  section  of  the  ordinance  which  was  al- 
leged to  have  been  violated  was  as  follows: 
"Sec.  66.  1^0  person  shall,  in  or  upon  any  of 
the  public  grounds,  make  any  public  address, 
discharge  any  cannon  or  firearm,  expose  for 
sale  any  goods,  wares,  or  merchandise,  erect  or 
maJntam  any  booth,  stand,  tent,  or  apparatus 
for  purposes  of  public  amusement,  or  show, 
except  in  accordance  with  a  permit  from  the 
mayor." 

Further  facts  appear  in  the  opinion. 

Mr,  James  F.  Piekerinif*  for  defend- 
ant: 

It  was  the  intention  of  the  city  council,  ia 
the  adoption  of  the  revised  ordinances  of  1^, 
to  so  change  and  amend  the  former  ordinance^ 
of  which  the  present  is  a  continuation  and  re- 
vision, that  the  delivery  of  a  sermon  or  nWf' 
ious  discourse  on  the  common,  or  other  pnbhe 
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grounds  of  Boston,  sbould  no  longer  be  an 
offense  and  a  yiolation  of  said  revised  ordi- 
nance. 

The  free  public  preacbing  of  tbe  gospel  on 
Boston  common  was  customary,  and  a  usage, 
from  time  immemorial  up  to  the  time  of  ttie 
making  of  the  ordinance  in  1862,  of  which  the 
Iiresent  ordinance  is  a  continuance,  tbough 
amended  and  revised. 

The  assertion  that  this  ordinance  is  needful 
and  calculated  to  preserve  tbe  public  peace, 
finds  no  support,  but  contradiction,  in  tbe  his- 
torical facts  touching  this  matter;  and  this 
assertion  is  without  warrant  in  law. 

If  the  city  council  of  Boston  made  and  in- 
tended this  ordinance  to  preserve  tbe  public 
peace,  then  they  undertook  to  make  a  law  of 
this  commonwealth,  and  to  exercise  a  power 
never  delegated  to  them,  and  a  power  which 
the  legislature  cannot  delegate. 

This  ordinance  absolutely  and  arbitrarily 
prohibits  tbe  making  of  public  addresses,  and 
especially  the  free  public  preaching  of  the 
gospel  to  the  masses  hi  compliance  with  the 
condition  or  regulation  specified  in  article  2 
of  the  Bill  of  Rights,  to  wit:  **provided  he 
doth  not  disturb  the  public  peace,  or  obstruct 
others  in  their  religious  worship." 

Through  this  ordinance,  the  defendant  is, 
••without  due  process  of  law."  deprived  of 
rights  which  this  state  could  neither  f2:ive  nor 
take  away  from  him,— rights  acknowledged, 
reserved,  and  secured  by  tbe  bill  of  rights  in 
the  state  constitution:  thus  violating  both  the 
constitution  of  this  state,  and  the  Constitution 
of  the  United  States. 

Stvart  V.  Palmer,  74  N.  Y.  188,  80  Am.  Rep. 
289;  Spencer  v.  Merchant,  126  U.  8.  845-861, 
81  L.  ed.  763-769. 

The  preaching  of  tbe  gospel  on  Boston  com- 
mon on  Sunday,  to  persQns  who  volunt8rily 
assemble  there  to  bear  it,  peaceably,  without 
disturbance  or  interference  with  others,  caus- 
ing no  damage  to  tbe  grounds,  constitutes  a 
lawful  and  not  an  unlawful  assembly,  is  not  a 
nuisance,  nor  in  any  way  injurious,  dangerous 
or  noxious;  and  such  preaching,  under  such 
circumstances,  is  not  of  evil  tendeDcy  and  bad 
in  itself,  but  it  is  a  thing  good  in  itself,  never 
more  needed  than  now,  and  no  city  can  make 
such  preaching  a  crime,  misdemeanor,  or  pun- 
ishable offense  by  its  by-law  or  ordinance. 

Herrick  v.  i^ith,  1  Gray,  1, 61  Am.  Dec.  881; 
Holt,  Law  of  Libel,  1st  Am.  ed.  p.  61. 

For  this  ordinance  no  necessity,  or  *' civil 
reason,"  has  been  or  can  be  shown. 

Speech  on  Relief  of  Protestant  Dissenters 
Edmund  Burke's  Works,  Little,  Brown  &  Go's 
ed.  vol.  7,  pp.  24,  27;  vol.  2,  pp.  198, 199. 

The  power  of  the  city  of  Eioston  to  make 
by-laws  or  ordinances  is  expressly  limited  and 
restricted  to  its  ''prudential  affairs." 

It  embraces  that  large  class  of  miscellaneous 
subjects  affecting  the  accommodation  and  con- 
venience of  tbe  inhabitants,  which  have  been 
placed  under  the  municitwl  Jurisdiction  of 
towns  by  statute  or  by  usage. 

WiOard  v.  UmBburypori,  12  Pick.  280;  Com, 
▼.  W€>rc«<««,  8Pick.  462;  dpaulding  v.  LoweU, 
28  Pick.  71 ;  Com,  v.  Turner,  1  Cush.  498. 

The  provisions  of  tbe  state  constitution  in 
respect  to  religious  liberty,  and  freedom  of 
speech,  are  self-executory,  and  do  not  need, 

20  Li.  B»  A. 


nor  admit  of,  any  legislative  or  municipal 
reirulstlon. 

Prigg  v.  Pennevlvania,  41  U.  8.  16  Pet.  589, 
10  L.  ed.  1060;  Slaughter  v.  People,  2  Douel. 
(Mich.^  334,  note;  Philadelphia  v.  Field,  58  Pa. 
820;  TUford  v.  Ramsey,  48  Ho.  410;  Eat^t  8t, 
Louis  V.  People,  124  111.  655;  Northampton  v. 
Hampshire  County  Comrs.  145  Mass.  109. 

If  the  legislature  had  authority  to  confer  on 
the  city  council  of  Boston  tbe  power  to  grant 

Sennit  to  preach,  or  make  a  public  address,  on 
oston  common,  then  this  power  was  vested 
in  the  city  council  solely,  and  could  not  be  by 
the  council  delegated  to  or  •conferred  on  the 
mayor  alone. 

East  St.  Louis  v.  Wehrung,  50  111.  28;  Kin- 
mundyY,  Mahan^  72  HI.  462;  State  v.  Bayonne, 
44  N.  J.  L.  114;  St.  Louis  v.  Russell,  20  L.  R. 
A.  728,  and  note,  116  Mo.  248;  Lauenstein  v. 
Fond  du  Lac,  28  Wis.  886;  Day  v.  Green,  4 
Cush.  488. 

The  defendant  bad  a  right  to  preach  a  ser- 
mon, deliver  a  religious  discourse,  or  '*make 
a  public  address."  on  Boston  common,  as  in 
said  complaint  he  is  alleged  to  have  done, 
without  "permit." 

The  city,  or  municipal  corporation  has  no 
power,  authority,  or  right  to  divert  the  com- 
mon to  any  use  or  purpose  other  than  those  to 
which  it  was  devoted  or  dedicated  by  the  in- 
habitants before  tbe  time  of  the  act  constitut- 
ing the  city  charter;  and  the  city  council  cannot 
take  away,  or  impair,  the  rights  of  tbe  people 
to  use  tlie  common,  as  from  time  immemorial 
they  bad  been  accustomed  to  use  it. 

Lincoln  v.  Boston,  8  L.  R  A.  257, 148  Mass. 
578;  Cincinnati  v.  WhiU,  81  U.  8.  6  Pet  481, 
8  L.  ed.  458;  Barclay  v.  HoweU,  81  U.  8.  6 
Pet.  498,  8  L.  ed.  477;  New  Orleans  v.  United 
States,  85  U.  S.  10  Pet.  662,  9  L.  ed.  678; 
LouisciVe  Gas  Co.  v.  Citizens  Gas  Light  Co. 
115  U.  S.  688.  29  L.  ed.  610;  Hartford  Bridge 
Co.  V.  East  Hartford,  16  Conn.  149;  Tovmsend 
V.  Greeley,  72  U.  8.  5  Wall.  326, 18  L.  ed.  547; 
St.  Paul  &.  P,  R,  Co,  V.  Scliurmeier,  74  U.  8. 
7  Wall.  273,  19  L.  ed.  74;  Morse  v.  Stoeker,  1 
Allen,  150;  Abbott  v.  MiUs,  8  Yt.  521,  23  Am. 
Dec.  222;  Pomeroy  v.  Mills,  8  Vt.  279,  23  Am. 
Dec  207:  StaU  v.  Trask,  6  Vt  855, 27  Am.  Dec. 
554;  SUUs  v.  CwrtU,  4  Day,  828;  Com.  v.  AU 
burger,  1  Whart.  469;  Emerson  v.  Wiley,  10 
Pick.  810;  First  Parish  in  Shrewsbury  v. 
Smith,  14  Pick.  297;  Milwaukee  v.  Milwaukee, 
12  Wis.  98;  Clinton  v.  Cedar  Rapids  <fe  M,  River 
R  Co.^  Iowa,  465;  Baker  v.  Fales,  16  Mass. 
488;  3  Greenl.  Cruise.  Real  Prop.  ♦72;  Fitch 
y.  Bawling,  2  H.  Bl.  898;  Abbot  v.  Weekly, 
1  Lev.  176. 

Said  ordinance  is  partial  in  that  it  does  not 
apply  to  all  persons  who  use  the  common,  but 
to  a  single  class. 

Ex  parte  Westerfield,  55  Cal.  550,  86  Am. 
Bep.  47. 

The  term  "  public  nuisance,"  applies  only  to 
something  occasioned  by  acts  done  in  violation 
of  law.  A  work  authorized  by  law  cannot  be 
a  nuisance.  If  a  railroad  prove  an  obstruction 
to  the  street,  and  a  public  injury,  tbe  making 
and  maintaining  of  it  is  not  punishable  as  a 
nuisance,  if  done  as  prescribed  by  the  charter. 

P&ctple  V.  Law,  34  Barb.  494;  'Hinchman  v. 
Paterson  Horse  R.  Co.  17  N.  J.  Eq.  75,  86  Am. 
Dec  252;  Com.  y.  Boston,  97  Mass.  556. 
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MakiDg  a  speech  in  a  public  street  is  not  a 
nuisance  per  se,  but  may  become  so  by  ob- 
structlDg  the  public  way. 

Fairbanks  ▼.  Kerr,  70  Pa,  86,  10  Am.  Rep. 
664:  Dee  Plaines  ▼.  Paper,  128  III.  848:  State 
V.  Baldwin,  18  N.  C.  195;  Eing  v.  Betterton, 
6  Mod.  142. 

No  "permit"  of  the  mayor  can  Justify  a 
nuisance. 

Ifichols  V.  Pixly,  1  Root.  129;  Baker  v.  Bos- 
ton, 12  Pick.  184,  22  Am.  Dec.  421;  HeUen  ▼. 
Noe,  25  N.  C.  498. 

Said  ordinance  is  partial,  unequal,  arbitrary, 
oppressive,  unlawful,  unconstitutional,  and 
utiorly  subversive  of  the  dearest  and  most 
sacred  rights  of  American  citizens. 

Portland  y.  Bangor,  65  Me.  120,  20  Am. 
Rep.  681;  Cfross  v.  Riee,  71  Me.  241;  King  v. 
Hayes,  80  Me.  206;  Wilder  v.  CTiieago  <fc  W.  M. 
K  Go,  70  Mich.  882;  People  v.  Piepenbrink,  8 
Rep.  816;  Holden  v.  James,  11  Mass.  896,6 
Am.  Dec.  174;  Hampshire  County  v.  Franklin 
County,  16  Mass.  76;  Pieqttet,  Appellant,  5 
Pick.  65;  Munn  v.  Illinois,  94  U.  S.  141,  24 
L.  ed.  89;  United  States  v.  Cruikshank,  92  U. 
8.  542.  28  L.  ed.  588;  Stone  t.  Farmer's  Loan 
d  T.  Co.  116  U.  8.  807,  29  L.  cd.  686. 

Said  ordinance  is  in  derogation  and  violation 
of  the  rights  secured  to  the  citizens  of  the 
United  States,  and  to  this  defendant  by  the  14th 
Amendment  of  the  Constitution  of  the  United 
States. 

Re  Frazee,  63  Mich.  895:  Anderson  y.  Wel- 
lington, 2  L.  R.  A.  110,  40  Kan.  173;  Craw- 
ford V.  Topeka,  20  L.  R.  A.  692,  51  Kan.  756; 
Chicago  v.  TrotUr,  186  111.  430;  Rich  v.  Na/p- 
erville,  42  111.  App.  222;  Baltimore  v.  Radecke, 
49  Md.  217;  SUUe  v.  Hughes,  72  N.  C.  25; 
Re  Qarrahad,  19  L.  R.  A.  858,  84  Wis.  585; 
Chariton  v.  Simmons,  87  Iowa,  226;  Plymouth 
V.  Sehultheis,  185  Ind.  889;  Richmond  v.  Dud- 
ley, 13  L.  R  A.  587,  129  Ind.  112;  Tick  Wo  v. 
Hopkins,  118  U.  8.  856,  80  L.  ed.  220;  Re  Wong 
Tuiig  Qui,  9  Rep.  866;  Re  Quong  Woo,  14 
Rep.  417;  Ex  parte  Sing  Lee,  24  L.  R.  A. 
195,  96  Cal.  354;  People  v.  Armstrong,  2  L.  R. 
A.  721,  78  Mich.  288;  State  v.  Hammond,  40 
Minn.  48;  People  v.  Rochester,  44  Hun,  166; 
People  V.  Qillson,  109  N.  Y.  889;  Tales  v.  Mil- 
waukee, 77  U.  S.  10  Wall.  497,  19  L.  ed.  984; 
Leep  V.  St,  Louis,  L  M,  &  S,  R.  Co,  28  L.  R 
A-  264,  58  Ark.  407;  St.  Louis  v.  HiU,  21  L. 
R  A.  226,  116  Mo.  527;  State  v.  Loomis,  21 
L.  R.  A.  789.  115  Mo.  807;  Howland  v.  May- 
nard,  21  L.  R  A.  500, 150  Mass.  484;  Rippe  v, 
Becker,  22  L.  R.  A.  857,  56  Minn.  100;  Lowry 
V,  Rainwater,  70  Mo.  152,  85  Am.  Rep.  420; 
Parsons  v.  Russell,  11  Mich.  113,  83  Am.  Dec. 
728-  State  v.  Fiske,  9  R  I.  94;  State  v.  Mott, 
61  Md.  297,  48  Am.  Rep.  105;  .bY.  Louis  v. 
RusseU,  20  L.  R  A.  721,  and  note,  116  Mo.  248; 
Com,  V.  Turner,  1  Cush.  493;  Com,  v.  Stodder, 
2  Cush.  562  48  Am.  Dec.  679;  Austin  v.  Mur- 
ray, 16  Pick.  121;  Fi^Jur  v.  McQirr,  1  Gray, 
1,  61  Am.  Dec.  881:  Gushing  v.  Boston,  128 
Mass.  830,  85  Am.  Rep.  888;  Wilkins  v.  Jeic- 
ett,  189  Mass.  29;  Morse  v.  Stacker,  1  Allen, 
150:  Boston  v.  Shaw,  1  Met.  180;  Dillingham 
V.  Snow,  6  Mass.  547;  Stetson  v.  Kempton,  18 
Mass.  272.  7  Am.  Rep.  145;  New  Orleans  Gas 
Light  Co,  y.  Louisiana  Light  dt  Heat  Produc- 
ing df  Mfg.  Co.  115  U.  8.  650.  29  L.  ed.  516; 
Henderson  v.  WiMiam,  92  U.  S.  268. 23  L.  ed. 

26  L.  R  A. 


548;  Chy  Lung  v.  Freeman,  92  U.  8.  276,  23 
L.  ed.  550;  McGullough  v.  Brawn  (S.  C.)  23  L 
R.  A.  410;  PeapU  v.  Miner,  68  Mich.  549; 
Kuhn  V.  Detroit,  70  Mich.  684;  Lawtoa  t. 
SteeU,  153  U.  8.  188,  88  L.  ed.  385;  State  ▼. 
Vineland  (N.  J.)  28  L.  R  A.  685;  SttUe  v. 
Elizabeth,  28  L.  R.  A.  525,  56  N.  J.  L.  71; 
Wadsicorih  v.  Union  Pae.  fi.  O?.  23  L.  R  A 
812,  18  Colo.  600;  PeopU  v.  Tankers,  28  L.  R 
A.  481, 140  K.  Y.  1. 

No  city  or  town  in  this  commonwealth  has, 
or  can  have,  authority  to  make  a  by  law,  or 
ordinance,  which  is  not  a  *'  police  rpgalalion,** 
and  concerning  its  "prudential  affairs." 

Mr.  M.  J.  Sugflu^ae*  for  the  Common- 
wealth: 

Every  c^tv  and  town  has  the  right  to  make 
by-laws  and  ordinances  reasonably  regulating 
the  conduct  of  citizens  of  the  city  or  town. 

Dill.  Mun.  Corp.  2d  ed.  250. 

This  by-law  is  reasonable. 

Com,  V.  Davis,  140  Mass.  485. 

This  by-law  does  not  impose  an  unreason- 
able restriction  upon  the  use  of  the  cornmoo. 
but  is  a  reasonable  rule  for  the  preservation  of 
order. 

Com.  y.  Dans,  supra;  Com,  y.  Ptaisted,  3 
L.  R  A.  142,  148  Mass.  875;  Com.  v.  Abra- 
hams,  156  Mass.  57. 

This  by-law  is  constitutional. 

Com.  V.  Davis,  and  Cam.  v.  Abrahams,  supra. 

Holmes* «/.,  delivered  the  opinion  of  the 
court : 

The  only  question  raised  by  these  excep- 
tions which  was  not  decided  in  the  former 
case  of  Com,  v.  Davis,  140  Mass.  485,  is  one 
concerning  the  construction  of  the  present 
ordinance.  That  such  an  ordinance  is  con- 
stitutional is  implied  by  the  former  decision, 
and  does  not  appear  to  us  open  to  doubt  To 
say  that  it  is  unconstitutional  means  that, 
even  if  the  legislature  has  purported  to  au- 
thorize it,  the  attempt  was  vain.  The  ar/^u- 
ment  to  that  effect  involves  the  same  kind  of 
fallacy  that  was  dealt  with  in  McAulijfe  v. 
New  Bedford,  155  Mass.  216.  It  assumes  that 
the  ordinance  is  directed  against  free  speech 

fenerally  (as  in  Des  Plaines  v.  Poyer,  123  111. 
48,  the  ordinance  held  void  was  directed 
against  public  picnics  and  oi>en-air  dances 
generally),  whereas  in  fact  it  is  directed  to- 
wards the  modes  in  which  Boston  common 
may  be  used.  There  is  no  evidence  before 
us  to  show  that  the  power  of  the  legislature 
over  the  common  is  less  than  ita  power  over 
any  other  park  dedicated  to  the  use  of  the 
public,  or  over  public  streets,  the  legal  title 
to  which  is  in  a  city  or  town.  Lincoln  ▼. 
Boston,  148  Mass.  578.  580,  3  L.  R  A  257. 
As  representative  of  the  public,  it  may  and 
does  exercise  control  over  the  use  which  the 
public  may  make  of  such  places,  and  it  may 
and  does  delegate  more  or  less  of  such  con- 
trol to  the  city  or  town  immediately  con- 
cerned. For  the  legislature  absolutely  or 
conditionally  to  forbid  public  speaking  ins 
highway  or  public  park  is  no  more  an  ia- 
frin^ement  of  the  rights  of  a  member  of  the 
public  than  for  the  owner  of  a  private  house 
to  forbid  it  in  his  house.  When  no  proprie- 
tary rights  interfere,  the  legislature  may  end 
the  right  of  the  public  to  enter  UDon  the  pub* 
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lie  place  bj  putting  an  end  to  the  dedication 
to  public  uses.  So  it  may  take  the  less  step 
of  limiting  the  public  use  to  certain  pur- 
poses. See  Dill.  Mun.  Corp.  §§  393,  407, 
651,  656,  666;  Brooklyn  Park  Comrs.  v.  Arm- 
strtmg,  45  N.  Y.  234,  248,  244,  6  Am.  Rep. 
70. 

If  the  legislature  had  power,  under  the 
•constitution,  to  pass  a  law  in  the  form  of  the 
present  ordinance,  there  is  no  doubt  that  it 
could  authorize  the  city  of  Boston  to  pass  the 
ordinance,  and  it  is  settled  by  the  former 
decision  that  it  has  done  so.  As  matter  of 
history,  we  suppose,  there  is  no  doubt  that 
the  town,  and,  after  it,  the  city,  always  reg- 
ulated the  use  of  the  common,' except  so  far 
«s  restrained  by  statute.  It  is  settled  also 
that  the  prohibition  in  such  an  ordinance, 
which  would  be  binding  If  absolute,  is  not 
made  invalid  by  the  fact  that  it  may  be  re- 
nioved  in  a  particular  case  by  a  license  from 
a  city  officer,  or  a  leas  numerous  body  than 
the  one  which  enacts  the  prohibition.  Com, 
▼.  EUi9,  158  Mass.  555,  657,  and  cases  cited. 
It  is  argued  that  the  ordinance  really  is  di- 
rected especially  against  free  preaching  of 
the  gospel  in  public  places,  as  certain  west- 


em  ordinances,  seemingly  general,  have  been 
held  to  be  directed  against  the  Chinese.  But 
we  have  no  reason  to  believe,  and  do  not  be- 
lieve, that  this  ordinance  was  passed  for  any 
other  than  its  ostensible  purpose,  namely, 
as  a  proper  regulation  of  the  use  of  public 
grounds. 

It  follows  that,  as  we  said  at  the  outset, 
the  only  question  open  is  the  construction  of 
the  present  ordinance.  We  are  of  opinion 
that  the  words.  *'no  person  shall  make  any 
public  address,  ^  in  the  Revised  Ordinances  of 
1892  (chap.  48,  §  66) ,  have  as  broad  a  mean- 
ing as  the  words,  *'no  person  shall  deliver  a 
sermon,  lecture,  address  or  discourse,"  in  the 
Revised  Ordinances  of  1888  (chap.  87,  §  11), 
under  which  Gom.  v.  Davis,  supra,  was  de- 
cided. See  Rev.  Ord.  1885,  chap.  42,  §  11. 
Whether  lecture,  political  discourse,  or  ser- 
mon, a  speech  on  the  common,  addressed  to 
all  persons  who  choose  to  draw  near  and 
listen,  is  a  public  address ;  and  the  omission 
of  the  superfluous  words  in  the  last  revision 
was  only  a  matter  of  style,  and  the  abridg- 
ment properly  sought  for  in  codification. 

Exceptions  overruled. 
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1.  The  provisions  of  a  policy  of  insur- 
ance Issued  under  an  uncoDstUutloual  statute 
prescribios  the  form  must  be  construed  as  of  a 
voluDiary  contract  entered  into  by  the  parties 
which  may  he  waived  by  tbem  in  any  manner, 
and  not  as  the  requirements  of  a  statute  which 
can  be  waived  only  in  the  manner  prescribed 
thereby. 

8«  A  statute  providing  for  a  standard 
policy  of  fire  insurance  cannot  constitu- 
tionally dele^te  to  the  insurance  comfails&ioner 
the  preparation  of  the  form  of  policy  without  fix- 
ing its  terms  or  conditions  or  requiring  a  report 
to. the  leerieiature  of  the  commissioners*  action. 

(January  7,  1896.) 

APPEAL  by  plaintiffs  from  a  Judgment  of 
the  Court  of  Common  Pleas  No.  2  for 
Allegheny  County  granting  a  compulsory  non- 
suit in  an  action  brought  to  recover  the  amount 
alleged  to  be  due  on  a  pohcy  of  fire  insurance. 
Beversed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  W.  B.  Bodg^ers  and  J.  H.  Beal» 
for  appellants: 

The  power  exercised  by  the  insurance  com- 
missioner, being  a  delegated  one,  the  terms  of 
the  contract  prescribed  by  him  must  be  rea- 
sonable, otherwise  they  are  void;  and  the  pro- 
visions as  to   proofs  of  loss,  appraisal,  and 

NOTB.— The  above  decision  we  believe  is  a  novel 
one  and  one  of  grreat  importance  considering  the 
adoption  of  standard  policies  under  similar  stat- 
utes In  other  states. 
3«  U  R.  A. 


waiver  are  void  because  they  are  unreasonable 
and  have  been  so  held  by  this  court. 

Pittsburg's  ^pp.  115  Pa.  4;  Baltimore  v. 
PadecAe,  49  Md.  217;  Chicago,  M,  d  St.  P.  B. 
Co,  V.  Minnesota.  184  U.  8.  418,  88  L.  ed.970, 
8  Inters.  Com.  Rep.  209. 

By  the  Constitution  of  this  state,  article  2, 
section  1,  all  legislative  power  is  vested  in  the 
general  assembly. 

It  is  one  of  the  settled  maxims  in  constitu- 
tional law  that  the  power  conferred  upon  the 
legislature  to  make  laws  cannot  be  delegated 
by  that  department  to  any  other  body  or  au- 
thority. 

Cooley,  Const.  Lim.  6th  ed.  187;  Parker  v. 
Com.  6  Pa.  507.  47  Am.  Dec.  480;  Case  of 
West  Philadelphia,  5  Watts  &  8.  281;  State  v. 
Hudson  County  Avenue  Comrs.  87  N.  J.  L.  12; 
Sutherland,  Stat.  Constr.  §  68;  Cincinnati.  W, 
dZ,  B,  Go.  ▼.  Clinton  County  Comrs,  1  Ohio 
St.  77;  State  v.  Toeing,  29  Minn.  474. 

This  is  a  flagrant  case  of  the  delegation  of 
the  law-making  power. 

As  this  act  left  the  halls  of  legislation  it  was 
imperfect  and  unfinished. 

Parker  v.  Com.  supra. 

The  act  is  invalid  because  it  attempts  to  pre- 
scribe a  form  of  contract  ousting  the  jurisdic- 
tion of  the  courts. 

Home  Ins.  Co.  of  New  Torkv,  Morse,  SI  U.  8. 
20  Wall.  445.  22  L.  ed.  866;  Barron  v.  Burn- 
side,  121  U.  3.  186,  80  L.  ed.  915. 

The  act  is  unconstitutional  because  the  leg- 
islature has  no  right  to  prescribe  such  a  form 
of  contract  to  be  made  by  parties  sui  juris  as 
to  their  own  private  business. 

Const,  art.  1.  §  1;  Waters  v.  Wolf,  162  Pa, 
153;  Godcharles  v.  Wigeman.  118  Pa.  437;  Com. 
V.  Perry,  14  L.  R.  A.  825,  155  Mass.  117; 
Frorer  v.  People,  16  L.  R.  A.  492. 141  IlL  171; 
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3iiUeU  V.  PeapU,  117  HI.  294;  Brac&tilk  Ooal 
Co,  ▼.  PtopU,  22  L.  R  A.  840, 147  111.  66;  Ban 
Anionio  £  A. Pom,  B,  Co.  v.  WiUon,  4  Tex.  Civ. 
App.  178;  State  ▼.  Mre  Creek  Coal  di  Coke  Co, 
6  L  R.  A.  869,  38  W.  Va.  188;  State  ▼.  Oood- 
iHli,  6  L.  R.  A.  621,  88  W.  Va.  179;  People  v. 
Gilleon,  109  N.  Y.  889;  Be  Jacobs,  98  N.Y.  98. 
60  Am.  Rep.  686;  Be  Kubach,  Petitioner,  9  L. 
R.  A.  482, 85Cal.  274;  8taU  v.  Seougal {S,I>fik,) 
15  L.  R.  A.  477;  Be  Application  for  Peddler's 
License,  22  W.  N.  C.  86;  Com  v.  Vroomaji,  8 
Pa.  Dist.  Rep.  840,  reversed  in  26  L.  R.  A.  260, 
164  Pa.  806. 

Messrs.  J.  S.  FerfpiBoiif  E.G.  Ferguson* 
and  Edwin  Z.  Smith,  for  appellees: 

The  legislative  department  may  confer  au- 
thority and  impose  duties  upon  the  others  and 
regulate  the  exercise  of  their  several  functions. 
It  may  pass  general  laws  for  that  purpose,  ^v- 
ing  them  expressly  or  by  necessary  implica- 
tion, an  incidental  discretion  to  employ  the 
proper  means  to  fill  up  and  regulate  the  de- 
tails for  themselves  and  subordinates,  though 
the  exercise  of  that  discretion  be  qua^  legisla- 
tive. 

Sutherland,  Stat.  Constr.  p.  68;  Hovston  v. 
Moore,  18  U.  S.  6  Wheat.  1,  6  L.  ed.  19;  Wy- 
manY,  Southard,  28  0. 8. 10  Wheat.  1,  6  L.  ed. 
268. 

The  power  rei>osed  by  the  legislature  in  the 
insurance  commissioner  is  oi  Just  such  a 
merely  quasi  legislative  character. 

There  are  cases  which  hold  that  legislatures, 
while  they  cannot  delegate  the  law-making 
power,  may  leave  large  discretion  to  the  of- 
noers  who  are  to  carry  the  laws  into  effect 

State  ▼.  Chicago,  M.  dt  St,  P.  B,  Co.  88 
Minn.  298;  Georgia  B.  dt  Bkg.  Co.  v.  Smith, 
70  Qa.  694;  Parkor  v.  Com.  6  Pa.  607,  47  Am. 
Bee.  480;  Com,  v.  Ld^anon  County  Quarter 
Sessions  Judges,  8  Pa.  894;  Moers  v.  Beading, 
81  Pa.  202. 

The  direction  to  the  insurance  commissioner 
was  within  the  powers  of  the  legislature,  and 
the  action  of  this  officer  in  choosing  the  form 
adopted  by  the  legislatures  of  New  York  and 
other  states,  and  already  tested  by  years  of 
satisfactory  use,  proved  the  commissioner  to 
be  a  safe  executive,  and  not  unworthy  of  the 
discretion  reposed  in  him. 

While  the  form  of  the  contract  is  prescribed 
and  its  use  is  compulsory,  it  yet  takes  its  effect 
not  only  from  the  law,  but  from  the  consent  of 
the  parties  entering  into  tt. 

Beed  v.  Washington  Fire  <ft  Marine  Ins.  Co. 
188  Mass.  672. 

Parties  to  a  controversy  may  voluntarily 
choose  another  tribunal  than  the  courts  to 
settle  preliminary  questions  of  amount  of  dam- 
ages. 

Armstrong  ▼.  Western  Mfirs.  Mut.  his.  Co. 
95  Mich.  187. 

The  use  of  the  standard  policy  was  com- 
pelled by  legislative  enactment  to  remedy  ex- 
isting evils  and,  among  others,  'to  protect  in- 
surance companies  from  the  perils  of  the  al- 
leged parol  waiver  by  their  local  agents. 

Moore  v.  Banot>er  F.  Ins.  Co,  141  N.  Y.  219; 
Bourgeois  ▼.  Norlhviestem  Nat.  Ins,  Co.  86 
Wis.  606. 

The  use  of  the  standard  policy  being  com- 
pulsory on  companies,  the  former  rule  of  in- 
terpretation— that  certain  requirements  of  Uie 

86  L.  R.  A. 


policy  as  to  proofs  of  loss  and  appraisement 
might  be  held  to  be  waived  by  the  acts  of  the 
company,  being  for  their  benefit— canoot  be 
applied  to  tiie  contract  under  consideration; 
but  defendants  are  entitled  to  all  the  benefita 
that  the  standard  form  of  policy  gives  to  them. 
Mitchell  V.  &,  Paul  German  F.  Ins,  Oo,  96 
Mich.  694;  Armstrong  ▼.  Western  Mfra.  Mut. 
Ins,  Co,  and  Moore  ▼.  Hanover  F.  Int.  Go. 
supra;  Quintan  v.  Providence  Washington  Ins. 
Co.  188  N.  Y.  356;  Wilcox  v.  Continental  Ins. 
Co.  of  New  York,  85  Wis.  198;  Bourgeois  ▼. 
Northicestern  Nat.  Ins.  Co.  supra;  Shapiro  v» 
Western  Home  Ins,  Co.  of  Siouz  City,  61  Minn* 
289,  22  Ins.  L.  J.  810;  Steele  v.  German  Ins,  Oo. 
18  L.  R.  A.  86,  98  Mich.  81;  Wierengo  v. 
American  F.  Ins.  Co.  of  Philadelphia^  98  Mich. 
621. 

Williams,  J.,  delivered  the  opinion  of 
the  court : 

The  compulsory  non-suit  entered  in  thia 
case  must  stand  or  fall  with  the  Act  of  16th 
April,  1891  (Pub.  Laws,  p.  22),  entitled, 
"*  An  act  to  provide  for  a  uniform  contract  or 
policy  of  insurance  to  be  made  and  issued 
by  all  insurance  companies  taking  fire  risks 
on  property  within  the  state. "  The  action  is 
upon  a  policy  in  the  form  prepared  by  the 
insurance  commissioner  under  the  directions 
of  that  act.  At  the  trial  the  plaintiff  gave 
his  policy  in  evidence,  and  then  offered  the 
testimony  of  witnesses  for  the  purpose  of 
showing  a  waiver  by  the  company  of  the 
conditions  in  the  policy  relating  to  proofs  of 
loss  and  an  appraisement  of  the  value  of  the 
property  destroyed.  These  offers  were  ob- 
jected to  upon  the  ground  that  tfie  conditiona 
were  prescribed  by  a  statute,  and  could  be 
waived  only  in  the  manner  which  the  statute 
provided.  The  learned  judge  of  the  court 
below  assumed,  with  evident  reluctance,  the 
constitutionality  of  the  Act  of  1891,  sustained 
the  objection  to  the  evidence  offered,  and 
left  the  plaintiff  to  stand  upon  the  letter  of 
what  was  thus  held  to  be  a  statutory  form 
of  contract.  The  compulsory  non-suit  was 
the  logical  result.  This  appeal  brings  us 
face  to  face  with  the  question  whether  the 
provisions  of  this  policy  are  to  be  construed 
as  those  of  a  voluntary  contract  entered  into 
by  the  parties,  or  as  the  requirements  of  a 
positive  statute  imposed  upon  the  parties  by 
the  law-makinir  power.  The  answer  to  thia 
question  must  depend  on  whether  the  Act  of 
1891  is  a  valid  exercise  of  legislative  power. 
The  words  **  legislative  power"  mean  the 
power  or  authority,  under  the  constitution 
or  frame  of  government,  to  make,  alter,  and 
repeal  laws.  18  Am.  &  Eng.  Encyclop.  Law, 
p.  272.  Under  the  constitution  of  this  state, 
this  power  is  vested  in,  and  must  be  exer- 
cised by,  the  legislative  branch  of  the  gov- 
ernment. Parker  v.  Com,  6  Pa.  607,  47  Am. 
Dec.  480.  It  is  a  power  tiiat  cannot  be  dele- 
gated. This  principle  was  stated  with  great 
vigor  by  Chitf  Justice  Qibson  in  Case  of  Vfett 
Philadelphia,  6  Watts  &  S.  288,  in  these 
words:  ** Under  a  well-balanced  constitu- 
tion, the  legislature  can  no  more  delegate 
its  proper  function  than  can  the  judiciaiy." 
It  IS  suggested  that  Parker  v.  Com.  is  ao 
overruled  case.    Wbile  thia  is  true.  It  !• 
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equally  trae  that  the  cases  that  overrule  it 
distinctly  recognize  the  principle  on  which 
it  was  decide.  They  deny  only  the  appli- 
•cability  of  that  principle  to  the  facts  then 
before  the  court.  The  question  raised  in 
Parker  ▼.  Cknn.  was  the  constitutionality  of 
«  local  option  law,  and  it  was  held  to  be 
unconstitutional  because  the  reference  of  the 
question  of  its  going  into  effect  in  a  given 
locality  was  thought  to  be  a  delegation  of 
legislative  power.  In  subsequent  cases,  and 
particularly  in  Loeke^s  App.,  72  Pa.  491.  18 
Am.  Rep.  716,  it  was  held  that  inasmuch  as 
the  law,  with  all  its  provisions  and  its  pen- 
alties, was  complete  when  it  left  the  legis- 
lature, and  the  only  question  submitted  to 
the  electors  of  the  locality  was  whether  they 
•desired  this  law  to  become  operative  in  the 
subdivision  of  the  state  in  which  they  lived, 
such  submission  did  not  amount  to  a  delega- 
tion of  legislative  power.  No  provision  or 
requirement  of  the  law  was  left  to  be  sup- 
plied in  order  to  make  it  complete  in  all  its 
fwrts,  but  the  vote  of  the  electors  served  to 
give  expression  to  their  wish  in  reference  to 
the  subjection  of  the  locality  they  repre- 
sented to  its  already  finished  provisions.  It 
has  frequently  been  held  that  local  questions 
may  be  submitted  in  this  manner  to  those 
who  are  to  be  directly  affected  by  their  di- 
vision. The  division  of  a  county  is  such  a 
•question,  and  a  law  submitting  the  ouescion 
to  a  popular  vote,  and  making  the  division 
depend  on  the  result  of  the  vote,  was  sus- 
tained in  Smith  v.  McCarthy,  66  Pa.  859.  So 
is  the  location  of  the  county  seat.  Com.  v. 
PainUr,  10  Pa.  214.  So  also,  is  the  grant- 
ing of  licenses  to  sell  intoxicating  drinks. 
Loeke'i  App.  72  Pa.  491,  18  Am.  Rep.  716. 
Such  laws  are,  in  form  and  in  substance, 
laws  in  prasenti,  to  take  effect  in  futuro, 
upon  the  ascertainment  of  the  wish  of  those 
most  directly  affected  thereby. 

The  effect  of  our  cases  is  to  settle  firmly 
the  rule  that  the  law  must  be  complete  in 
all  its  terms  and  provisions  when  it  leaves 
the  legislative  br&nch  of  the  government,  and 
that  nothing  must  be  submitted  to  the  judg- 
ment of  the  electors,  or  other  appointee  of 
the  legislature,  except  an  option  to  become, 
or  not  to  become,  subject  to  its  requirements 
and  penalties.  In  the  light  of  this  line  of 
well-considered  cases,  let  us  examine  the 
Act  of  1891,  in  order  to  get  its  provisions 
before  us.  Section  1  declares  *'that  the  in- 
surance commissioner  shall  prepare  and  file 
in  his  office,  on  or  before  the  fifteenth  day  of 
November,  1891,  a  printed  form,  in  blank, 
of  a  contract  or  policy  of  fire  insurance,  to- 
gether with  such  provisions,  agreements,  or 
conditions  as  may  be  indorsed  thereon'  or 
added  thereto  and  form  a  part  of  such  contract 
or  policy  ;  and  such  form  when  filed  shall  be 
known  and  designated  as  the  'Standard  Fire 
Insurance  Policy  of  the  State  of  Pennsyl- 
vania. ' "  Section  2  provides,  among  the 
other  things,  for  the  incorporation  of  the 
provisions  of  the  standard  policy  into  the 
contracts  of  insurance  made  on  property  with- 
in the  state  by  foreign  insurance  companies. 
Section  8  makes  the  use  of  this  standani  form 
of  policy  obligatory  on  all  fire  insurance 
companies  doing  business  in  this  state  from 
«nd  after  the  1st  day  of  May,  1892.    Section 


4  provides  the  penalties  to  be  imposed  upon 
any  insurance  company,  its  officers  or  ngents, 
or  either  of  tliem,  for  failure  to  comply  with 
the  requirements  of  the  act,  or  with  the  form 
of  the  policv  which  the  insurance  commis- 
sioner may  devise  and  file  in  his  own  office. 
It  may  be  well  to  say  in  this  place  that  we 
do  not  now  deny  the  power  of  the  legislature 
to  direct  the  form  oi  a  policy  of  insurance 
against  fire.  We  held  in  dm,  v.  Vrooman 
(decided  in  October  last)  164  Pa.  806,  25  L. 
R.  A.  250,  that  the  business  of  insurance 
against  loss  by  fire  was,  by  reason  of  its  nat- 
ure, its  magnitude,  and  the  temptation  to 
improper  practices  which  it  presented,  a 
proper  subject  for  legislative  regulation  and 
control.  The  power  to  prohibit  technical 
and  unjust  conditions,  intended  to  open  the 
way  to  vexatious  litigation,  and  to  defeat  the 
just  expectations  of  the  insured,  belongs  to 
the  police  control  which  Com.  v.  Vrooman 
asserted.  The  question  is  not,  therefore,  one 
of  power  over  the  subject,  but  of  the  manner 
in  which  the  conceded  power  must  be  exer- 
cised. Upon  this  question  our  judgment  is 
with  the  appellant,  for  reasons  that  we  will 
state  as  concisely  as  possible,  and  without 
any  attempt  at  elaboration. 

The  Act  of  1891  is  a  delegation  of  legisla- 
tive power,  because:  First.  The  act  does 
not  fix  the  terms  and  conditions  of  the  pol- 
icy, the  use  of  which  it  commands.  Second. 
It  delegates  the  power  to  prescribe  the  form 
of  the  policy,  and  the  conclitions  and  restric- 
tions to  be  added  to  and  made  part  of  it,  to 
a  single  individual.  Third.  The  appointee 
clothed  with  this  power  is  not  named,  but 
is  designated  only  by  his  official  title.  He 
is  the  person  who  may  happen  to  be  insur- 
ance commissioner  when  the  time  comes  to 
prepare  the  form  for  the  standard  policy  for 
insurance  against  fire.  Fourth.  The  ap- 
pointee is  not  required  to  report  his  work 
to  the  body  appointing  him,  but  simply  to 
file  in  his  own  office  the  form  of  policy  he 
has  devised.  It  does  not  become  part  of  the 
statute  in  fact,  is  not  recorded  in  the  statute 
book,  and  no  trace  of  it  can  be  found  among 
the  records  of  either  branch  of  the  legisla- 
ture. Fifth.  The  act  was  approved  in  April, 
1891.  The  appointee  had  until  the  following 
November  to  prepare  and  file  the  form  or 
policy,  over  which,  when  filed,  the  legisla- 
ture had  no  control  whatever.  They  did  not 
consider— thev  had  no  knowledge  of— the 
form  M'hich  they  required  all  companies  do- 
in^  business  in  the  state  to  adopt,  and  the 
use  of  which  they  compelled  by  heavy  pen- 
alties. 

The  elementary  books  divided  a  statute 
into  three  parts, — the  declaratory,  the  di- 
rectory, and  the  vindicator  v.  In  this  statute 
the  legislature  furnished  the  first  and  third. 
It  delegated  the  preparation  of  the  second. 
It  declared,  in  eflfect,  the  need  of  a  standard 
form  of  policy.  It  provided  punishment  for 
the  failure  to  use  such  form,  when  provided ; 
but  it  turned  the  preparation  of  the  form  over 
to  its  appointee,  ana  gave  him  six  months  in 
which  to  do  his  work,  and  file  a  copy  of  it 
in  his  own  office.  Whoever  might  be  in- 
terested in  knowing  the  directory  part  of  the 
statute,  and  ilnderstanding  what  it  was  he 
was  required  to  do,  had  to  go  beyond  the  act 
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of  assembly,  and  inquire  of  the  appointee  of 
the  legislature  what  it  was  he  had  filed  in 
his  own  office,  of  which  the -people  of  the 
commonwealth  were  bound  to  take  notice  at 
their  peril.  It  will  not  do  to  say  that  the 
preparation  of  the  form  was  an  unimportant 
matter  of  detail,  or  an  act  partaking  of  an 
executive  or  administrative  character.  It  was 
the  sole  purpose  of  the  act.  It  was  the  only 
subject  named  in  its  title.  The  enforcement 
of  the  standard  form  of  policy  was  the  only 
object  of  its  penalties.  Take  out  the  form 
prepared  bv  the  insurance  commissioner,  and 
to  be  found  in  some  pigeonhole  in  his  office, 
and  the  act  is  without  meaning  or  effect.  It 
is  completely  eviscerated.  We  do  not  see 
how  a  case  could  be  stated  that  would  show 
a  more  complete  and  unconstitutional  sur- 
render of  the  legislative  function  to  an  ap- 
pointee than  that  presented  by  the  Act  of 
1891.  By  its  provisions  the  legislature  says, 
in  effect,  to  its  appointee:  ** Prepare  just 
such  a  policy  or  contract  as  you  please.  We 
do  not  care  to  know  what  it  is.  The  governor 
shall  have  no  opportunity  to  veto  it.  File  it 
in  your  own  office,  and  we  will  compel  its 
adoption,  whether  it  is  rieht  or  wrong,  by  the 
punishment  of  every  company,  officer,  or 
agent  who  hesitates  to  use  it."  We  do  not 
take  time  to  examine  the  voluminous  condi- 
tions loaded  upon  the  back  of  a  very  simplo 
and  concise  contract  of  insurance.  The  as- 
signments of  error  do  not  bring  them  before 
us  for  this  purpose.  The  learned  judge  of 
the  court  below  gave  them  careful  considera- 
tion, and  he  was  of  opinion  that  they  were 
un j  ust  and  oppressi  ve.  Speaking  of  the  form 
of  the  standard  policy,  as  a  whole,  he  said, 
**  I  look  upon  it  as^inf amous. "  Agai  n  he  said : 


''The  conditions  put  in  that  policy  go  beyond 
almost  any  policy  that  ever  was  exhibited  m 
the  courts  before.  Numerous  provisions  were 
put  in  that  the  courts  had  declare  void  be- 
cause they  were  so  unjust  and  inequitable." 
Speaking  of  its  general  character  and  effect, 
he  said :  ''It  seems  to  be  framed  in  the  in- 
terest of  dishonest  companies  and  insurance 
brokers,  and  puts  an  honest  insurance  com- 
pany and  honest  officers  of  a  company  at  a 
very  great  disadvantage."  This  is  a  very 
serious  arraignment  of  the  "Standard  Pol- 
icy," to  which  we  refer,  without  comment  of 
our  own,  for  the  purpose  of  showing  the  im- 
policy of  such  delegation  of  legislative  power 
as  might  make  it  possible  to  nisten  upon  the 
people  of  the  commonwealth  a  form  of  con- 
tract open  to  such  grave  objections.  It  is  not 
to  be  supposed  tha^  a  law  really  mischievous 
in  its  operations  could  pass  both  houses  of 
the  legislature  unchallenged.  If,  by  reason 
of  any  complication  of  circumstances,  this 
should  happen  in  any  given  case,  then  the 
people  have  a  remaining  safeguard^  in  the 
veto  power  possessed  by  the  governor.  Tbe 
Act  of  1891  steered  past  both  legislative  dis- 
cussion and.  executive  veto,  and  vested  in  the 
insurance  commissioner  the  power  to  fill  in 
its  directory  provisions,  and  supply  the  form 
of  insurance  contract  it  was  to  enforce,  with- 
out even  the  knowledge  of  Uie  legislature  or 
the  governor  of  a  single  one  of  its  many 
provisions  that  were  to  be  bound,  by  fines  and 
penalties,  on  insurers  and  insured  all  over  the 
commonwealth.  Our  conclusion  is  that  the 
Act  of  1891  is  void  because  clearly  unconsti- 
tutional. 

The  compuUary  non-suit  U  mt  atide^  amd  a 
procedendo  atoarded. 
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The  porter  of  a  palace  car  employed 
by  a  Ipalace  car  company*  although 
bound  by  his  contract  to  obey  all  rules  for  em- 
ploy^ of  carriers  on  whose  lines  his  car  may  run« 
Jb  not  a  fellow  servant  of  those  operating  tbe 
cnogine  and  train  which  his  car  accompanies. 

(December  22, 180U 

APPEAL  by  defendant  from  a  judgment  of 
the  Circuit  Court  for  St  Louis  City,  in 
favor  of  plaintiff  in  an  action  brought  to  re- 
cover damages  for  personal  injuries  alleged  to 
have  resulted  from  defendant's  negligence. 
AJUrmed. 

Tbe  facts  are  stated  in  the  opinion. 

Messrs.  Sam  H.  West  and  Lyne  S.  Met- 
calf  for  appellant. 

Mr,  Charles  P.  Johnson*  with  Mr, 
Virgin  Rule*  for  respondent: 

NOTB.— The  porter  of  a  palace  car  company 
would  seem  to  be  in  some  respects  like  a  postal 
clerk  on  a  mail  train  in  his  relation  to  the  carrier 
and  its  servants.  As  to  relation  of  a  postal  clerk 
to  the  carrier,  see  note  to  Cleveland,  G.  C.  ft  St.  L. 
B.  Co.  V.  Ketcham  (Ind.)  10  L.  B.  A.  889. 


Plaintiff,  and  the  conductor  and  engineer 
were  not  fellow  servants.  Nor  could  plain- 
tiff's agreement  to  obey  the  "rules  and  regula- 
tions" of  defendant  make  them  such. 

Dixon  T.  Chicaffo  dk  A.  B.  Co.  ISh.  K  H. 
792,  109  Mo.  425:  Parker  v.  Hannibal  A  JSt. 
J.  R.  Go.  18  L.  R.  A.  802.  109  Mo.  862;  Sul- 
livan  V.  Missouri  Pae.  B.  Co,  97  Mo.  118; 
Sehlereth  v.  Missouri  Pae,  B.  Co.  115  Mo.  87; 
Nash^Oe  dO.  R.  Co.  v.  CarroU,  6  Heisk.  347; 
Baird  v.  Ptttii,  70  Pa.  477;  PM  v.  Chieago,  M. 
<fc  St.  P.  B.  Co.  58  Wis.  657;  Qarrahyy.  Kan- 
sas GUy.  at.  J.  dC.  B.B  Co.  25  Fed.  Rep.  258; 
Hdbson  V.  New  Mexico  A  A,  B.  Co.  (Ariz.)  Au- 
gust 1.  1886;  Northern  Poo.  B.  Co.  ▼.  QBrien, 
1  Wash.  599;  Chicago  A  A.  B.  Co.  v.  KeUg, 
127  ill.  687;  Howard  v.  Delaware  A  H.  Canal 
Ci?.  6  L.  R  A.  75,  40  Fed.  Rep.  195;  Pike  v. 
Chicago  A  A.  B.  Co.  41  Fed.  Rep.  95;  Evans 
V.  Carbon  HiU  Coal  Co.  47  Fed.  Rep.  437; 
Catawissa  B.  Co.  v.  Armstrong,  49  Pa,  187; 
8awyer  v.  Butland  A  B.  B.  Co.  27  Vt.  370; 
Carroll  v.  Minnesota  VdUey  B  Co.  13  Minn. 
80,  97  Am.  Dec.  221;  Vose  v.  Lancasliire  A  T. 
B.  Co.  2  Hurlst.  &  N.  728;  Warburton  v 
Great  Western  B.  Co.  li.K2  Exch.  80;  Phil^ 
adelphia,  W.  A  B.  B.  Co.  v.  8taU,  58  Md.  401i 
Z^igler  v.  Danbury  A  N.  B.  Co.  62  Conn. 
543:  Burke  v.  Norwich  AW.B.C0.U  Conn. 
474;  Lake  Superior  Iron  Go.  v.  Erickson,  89 
Mich.  492,  88  Am.  Rep.  428;  Pmnsylwinia  Co. 
Y.  Gallagher,  40  Ohio  St.  687,  48  Am.  Bep. 
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689;  Cdffgin  y.  Central  B.  Go.  62  Ga.  686,  85 
Am.  Kep.  182;  Swainson  ▼.  Northeastern  B, 
Ge>.  L.  R  8  Exch.  Div.  341;  Abraham  v.  i?«yn- 
dds,  5  Hurlst.  &  N.  148;  Connolly  v.  Davidson, 
15  MIdh.  519,  2  Am.  Rep.  164;  Jennings  y. 
GraTid  Trunk  B,  Co.  15  Ont.  App.  477;  8uU 
Uvan  y.  Tioga  B.  Co.  112  N.  Y.  648;  titetenson 
y.  Atlantic  Mail  8.  8.  Co.  67  N.  Y.  112; 
Tonng  y.  JVew  For*  Cfent.  B.  Co.  80  Barb.  229; 
8mith  V.  A«o  F^w*  <fc  JT.  R  Co.  19  N.  Y. 
127,  75  Am.  Dec.  305;  Devlin  y.  Smith,  89  N. 
Y.  470,  42  Am.  Rep.  811. 

If  plaintiff  was  injured  by  tbe  negligence  of 
both  the  conductor  and  engineer,  if  tbe  en- 
gineer was  a  fellow  servant  and  the  conductor 
a  yice-principaJ,  defendant  is  still  liable. 

McKinney,  Fellow  Servants,  g  16;  Grand 
Trunk  B.  Co.  of  Canada  v.  Cummings,  106  U. 
S.  700,  27  L.  ed.  266;  Booth  v.  Boston  dh  A.  B. 
Co.  78  N.  Y.  88.  29  Am.  Rep.  97;  Stetler  y. 
Chicago  dh  N.  W.  B.  Co.  46  Wis.  497;  Relpea 
y.  Kansas  aty.  Ft.  8.  dt  O.  R  Co.  18  L.  R.  A. 
817.  112  Mo.  94. 

Servants  of  an  employer,  and  those  of  a  sub- 
contractor, are  not  fellow  servants. 

Dixon  v.  Chicago  db  A.  B.  Co.  supra;  Mc- 
Kinney. Fellow  Servants,  §  17;  Covghiry  v. 
Globe  Woolen  Co.  56  N.  Y.  124.  15  Am.  Rep. 
887;  Barren  v.  Singer  Mfg.  Co.  1  Sweeny,  545; 
Devlin  v.  Smith,  and  Smith  v.  New  York  dk  H. 
R  Co.  supra;  Bass  v.  Philadelphia  dt  S.  Mail 
8.  8.  Co.  88  Pa.  269,  82  Am.  Rep.  462;  Cun- 
ningham V.  International  B.  Co.  hi  Tex.  503, 
82  Am.  Rep.  632;  BileyY.  State  Line  8.  8.  Co. 
29  La.  Ann.  791,  29  Am.  Rep.  249;  Goodfeltow 
y.  Boston,  H.  dk  E.  R  Co.  106  Mass.  461; 
Burke  v.  Nortoicfi  dt  W.  B.  Co.,  Lake  Superior 
Iron  Go.  v.  Eriekson,  Coggin  v.  Central  R  Co. 
and  Abraham  v.  Beynolds,  supra;  Woodley  v. 
Metropolitan  Dist.  B.  Co.  L.  R.  2  Exch.  Div. 
884;  Twmer  v.  Great  Eastern  B.  Co.  83  L.  T. 
N.  S.  481;  Louisville,  N.  G.  dh  T.  B.  Co.  v. 
Conroy,  68  Miss.  562,  56  Am.  Rep.  885. 

Plaintiff  was  a  passenger  on  defendant's 
train,  and  entitled  to  the  protection  of  defend- 
ant as  such. 

Parties  traveling  on  what  iB  known  as  a 
•'drover's  pass,"  employed  by  the  owners  of 
the  stock,  the  contract  stipulating  that  such 
employe  was  an  cmploy§  of  the  carrier  also, 
and  also  stipulating  that  the  railway  company 
should  not  be  liable  for  negligence  of  its  ser- 
vants. 

Missouri  Pae.  B.  Co.  v.  Ivey,  1  L.  R.  A.  500, 
71  Tex.  409;  Hutchison,  Carr.  §  555  "B.;" 
Pennsylvania  B.  Co.  v.  Henderson,  51  Pa.  315; 
Cleveland,  P.  dk  A.  B.  Co.  v.  Curran,  19  Ohio 
Bt.  1,  2  Am.  Rep.  862;  Little  Bock  db  H.  S.  B. 
Co.  y.  Miles,  40  Ark.  298,  48  Am.  Rep.  10; 
Maslin  v.  Baltimore  db  G.  R  Co.  14  W.  Va. 
180,  85  Am.  Rep.  748;  New  York  Cent  B.  Co. 
V.  Lockwood,  84  U.  S.  17  Wall.  857,  21  L.  ed. 
627;  Ohio  d  M.  B.  Co.  v.  8elby,  47  Ind.  471, 17 
Am.  Rep.  719;  Fiinn  y.  PhUadetphia,  W.  db 
B.  B.  Co.  1  Houst.  (Del.) 469;  TibbyY.  Missouri 
Pae.  B.  Co.  82  Mo.  292;  Carroll  y.  Missouri 
Pac.  R  Co.  ^  Mo.  289,  57  Am.  Rep.  882; 
Graham  v.  PadHc  B.  Co.  66  Mo.  536;  Broton 
v.  Missouri,  K.  db  T.  R  Co.  64  Mo.  586;  Por- 
ter y.  I^ew  York,  L.  E.  db  W.  B.  Co.  59  Hun, 
177;  Ghio  db  M.  R  Co.  v.  Nickless,  71  Ind. 
271. 

Emp1oy§s   of    express  companies,    travel- 
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ing  in  the  express  car  under  contract  with  the 
exi>re88  company,  attending  to  the  express 
freight,  being  carried  by  the  railroad. 

Hutchinson,  Carr.  ^  564,  565;  Breioer  v. 
New  York,  L.  E.  db  W.  B.  Co.  11  L.  R.  A. 
488, 124  N.  Y.  59;  Kenney  v.  New  York  Cent,  db 
H.  B.  B.  Co.  125  N.  Y.  422;  Fordyces.  Jackson, 
56  Ark.  597;  Yeomans  v.  Contra  Costa  Steam 
Nav.  Co.  44  Cal.  79;  Jennings  v.  Grand 
Trunk  B.  Co.  supra. 

Postal  clerks  and  mail  aeents,  traveling 
in  the  mail  car,  either  by  contract  or  without 
any  special  contract,  but  riding  free,  attend- 
ing to  the  United  States  mails. 

Mellor  V.  Missouri  Pac.  B.  Co.  10  L.  R.  A. 
86,  105  Mo.  460;  Magoffin  v.  Missouri  Pac.  B. 
Co.  102  Mo.  540;  Thomp.  Carr.  p.  401; 
Hutchinson,  Carr.  ^§  555  "B,"  568;  Wood, 
Railway  Law,  1048;  Gulf,  C.  db  8.  F.  R  Co. 
v.  Wilson,  11  L.  R  A  486,  79  Tex.  872;  6^- 
bolt  V.  New  York,  L.  E.  db  W.  B.  Co.  95  N. 
Y.  568,  47  Am.  Rep.  75,  81  Hun,  100;  Blairy, 
Erie  R  Co.  66  N.  Y:  813,  28  Am.  Rep.  56; 
Collett  y.  London  db  N.  W.  B.  Co.  16  Q.  B. 
984;  Yeomans  v.  Contra  Costa  Steam  Nat.  Co. 
supra;  Hammond  v.  Northeastern  B.  Co.  6  S. 
C.  130,  24  Am.  Rep.  467. 

Others  on  railroad  trains  for  various  pur- 
poses, riding  on  free  passes,  by  contract  or 
otherwise,  but  not  regular  passengers. 

Grand  Trunk  B.  Co.  of  Canada  v.  Stevens,  95 
U.  S.  655,24  L.ed.  535; Ci?m.  v.  Vermont  db  M.  B. 
Co.  108  Mass.  7, 11  Am.  Rep.  801;  Yeomans  y. 
Contra  Costa  Steam  Nav.  Co.  »upra;  C^Don- 
nell  V.  Allegheny  Valley  R  Co.  59  Pa.  239,  98 
Am.  Dec.  836;  New  York,  L.  E.  db  W.  R  Co. 
V.  Burns,  51  N.  J.  L.  340;  Browne.  Sullivan, 
71  Tex.  477. 

The  defendant  could  not,  by  contract,  ex- 
empt itself  from  liability  for  negligence,  caus- 
ing injury  to  persons  lawfully  upon  its  train. 

Mellor  V.  Missouri  Pae.  B.  Co.  and  Tibby  v. 
Missouri  Pae.  B.Co.,  supra;  Clark  v.  St.  Louis, 
K.  C.  dtN  B.  Co.  64  Mo.  447;  Sturgeon  v.  St. 
Louis,  K.  C.  db  N.  B.  Co.  65  Mo.  569;  Graham 
V.  Pacific  B.  Co.  and  Carroll  v.  Minwuri  Pac. 
B.  Co.  »vpra;  Bailey,  Master's  Liability  to  Ser- 
vants, 476;  Thomp.  Carr.  401;  2  Wood,  Rail- 
way Law,  1043;  Boesner  v.  Hermann,  8  Fed. 
Rep.  782;  Kansas  Pac.  R  Co.  v.  Peavy,  29 
Ean.  173,  44  Am.  Rep.  630;  Lake  Shore  db  M. 
8.  B.  Co.  V.  Spangler,  44  Ohio  St.  416;  Jacobus 
V.  St.  Paul  db  0.  R  Go.  20  Minn.  129.  18  Am. 
Rep.  860;  Cook  v.  Western  db  A.  Bailroad,  72 
Ga.  48;  Michigan,  8.  dt  N.  2.  U.  Co.  v.  Heaton, 
87  Jnd.  448.  10  Am.  Rep.  89.  Gliio  db  M.  B.  Co. 
V.  Selby,  supra;  The  New  World  v.  King,  50 
U.  8.  16  How.  469.  14  L.  ed.  1019;  Welsh  v. 
Pittsburg,  Ft.  W.  db  C.  B,  Co.  10  Ohio  St.  65, 
75  Am.  Dec.  490;  Grand  Trunk  B.  Co.  of 
Canada  v.  Stevens,  supra;  Monroe  v.  The  Iowa, 
50  Fed.  Rep.  561;  Pennsylvania  R  Co.  v.  But- 
ler, 57  Pa.  885;  MobiU  db  G.  B.  Co.  v.  Hopkins, 
41  Ala.  486,  94  Am.  Dec.  607;  Willis  v.  Grand 
Trunk  R  Co.  62  Me.  488;  Hissong  v.  Bich- 
mond  db  D.  B.  Co.  91  Ala.  514;  Seybolt  v.  New 
York,  L.  E.  db  W:  B.  Co.  supra;  Louisville  db 
N.  B.  Co.  V.  Grr,  91  Ala.  548;  Blair  v.  Erie 
B.  Co.,  Yeomans  v.  Contra  Costa  Steam  Nav. 
Co.,  Collett  V.  London  db  N.  W.  B.  Co.  and 
Hammond  v.  Northeastern  B.  Co.  supra;  Perry 
V.  LitUe  Bock  db  Ft.  8.  B.  Co.  44  Ark.  388; 
Johnson  y.  Richmond  db  D.  B.  Co.  86  Va.  976. 
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Macfarlane*  J,,  delivered  the  opinion 
of  the  court: 

I  adopt,  in  substance,  the  very  fair  and 
succinct  statement  of  counsel  for  appellant : 
"*  Plaintiff,  at  the  time  of  the  injury  com- 
plained of,  was  in  the  general  employment 
of  the  Pullman's  Palace-Car  Compaoy,  as  a 
car  porter,  by  virtue  of  a  contract  between 
him  and  the  said  company,  by  which,  among 
other  things,  it  was  stipulated  that,  in  con- 
sideration of  said  employment,  he  undertook 
and  bound  himself  'to  ooey  all  rules  and  reg- 
ulations of  the  transportation  companies, 
made  for  the  government  of  their  own  em- 
ploy^, over  whose  lines  the  cars  of  said 
Pullman's  Palace- Car  Companv  may  operate 
while  I  am  traveling;  over  said  lines  m  the 
employment  and  service  of  said  Pullman's 
Palace- Car  Company ;  and,  in  consideration 
of  said  employment  and  wages,  I  hereby, 
for  myself,  my  heirs,  executors,  administra- 
tors, or  legal  representatives,  forever  release, 
acquit,  and  discharge  any  and  all  such  trans- 
portation companies  from  all  claims  for  lia- 
bility, of  any  nature  or  character  whatso- 
ever, on  account  of  any  personal  injury  or 
death  to  me  while  traveling  over  such  lines 
in  said  employment.'  There  was  also  in 
force  at  the  time  of  the  injury  to  plaintiff 
a  contract  between  the  Pullman's  Palace- Car 
Company  and  the  defendant,  by  the  terms  of 
which  the  Pullman  Company  agreed  to  fur- 
nish sleeping  and  parlor  cars  to  be  used  by 
the  railway  company  for  the  transportation 
of  passengers ;  said  cars  to  be  satisfactory  to 
and  accepted  by  the  railway  company.  The 
Pullman  Company  also  agreed  to  furnish,  at 
its  own  cost,  one  or  more  employes  upon  each 
of  its  cars,  whose  duty  it  should  be  to  col- 
lect fares  for  the  accommodations  furnished 
in  said  cars,  'and  generally  to  wait  upon 
passengers  therein,  and  provide  for  tlieir 
comfort. '  It  was  also  agreed  between  the 
Pullman  Company  and  defendant  that  the 
'said  employes  of  the  Pullman  Company 
shall  be  governed  bv  and  subject  to  the  rules 
and  regulations  of  the  railway  company 
which  are  or  may  be  adopted  from  time  to 
time  for  the  government  of  its  own  em- 
ployes. •  On  May  20,  1892,  the  defendant 
was  engaged  in  operating  its  road  in  the  state 
of  Arkansas,  and  plaintiff  was  acting  as  por- 
ter of  a  Pullman  car,  which  was  one  of  a 
train  of  passenger  cars  then  operated  on  de- 
fendant's railway  in  Arkansas.  His  duty 
was,  at  that  time,  to  look  after  the  comfort 
and  safety  of  such  of  defendant's  passengers 
as  were  traveling  upon  the  Pullman  car. 
On  said  date  a  collision  occurred  near  the 
station  of  Humphreys,  Ark.,  on  defendant's 
railway,  caused  by  the  negligence  of  the  con- 
ductor and  engineer  of  the  train,  upon  one 
of  the  cars  of  which  plaintiff  was  then  act- 
ing as  porter.  The  negligence  of  the  con- 
ductor and  engineer  consisted  in  their  failure 
to  obey  the  oilers  given  them  by  defendant's 
agent,  to  await  and  pass  at  that  station  a 
train  on  defendant's  road,  coming  from  the 
opposite  direction,  which  negligence  resulted 
in  a  collision  of  said  trains,  whereby  plain- 
tiff, while  engaged  in  his  duties  as  porter, 
was  injured.  TheTreferee  finds  that  this  in- 
jury was  to  one  of  his  eyes,  and  was  caused 
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bv  pieces  of  ^lass  broken  from  a  window  in 
his  car,  striking  his  eye.  The  iniuTj  re- 
sulted in  a  total  loss  of  one  eye,  and  the  use 
of  the  other  was  more  or  less  impaired,  al- 
though the  referee  does  not  find  that  the  use  of 
the  other  eye  will  be  permanentlv  impaired. 
Plaintiff  has  been  in  Uie  hands  of  competent 
physicians  while  being  treated  for  his  injarj, 
and  has  incurred  an  expense  therefor  of  |l(w. 
The  referee  awards  him  $8,000  as  compen- 
sation, and  judgment  was  riven  for  tbat 
amount.     Deien(umt  appealed." 

1.  The  first  inquiry  is  whether  plaintilf 
bad  such  relation  to  the  offending  condnctor 
and  engineer  as  made  him  a  co-servant  with 
them,  within  the  rule  which  would  exempt 
the  defendant,  as  the  common  master,  from 
liability.  That  plaintiff  was  at  the  time  of 
his  injury  under  the  general  employment  of 
the  Pullman  Company,  and  that  his  services 
were  paid  for  by  it,  is  not  disputed.  Under 
the  general  rule,  these  facts,  without  qoali- 
flcation,  would  make  him  the  servant  of  that 
company.  If  he  was  also  a  servant  of  de- 
fendant, he  was  so  by  virtue  of  the  contract 
between  his  general  employer  and  the  defend- 
ant, which  was  acquiesced  in  by  himself. 
It  is  true,  as  the  authorities  cited  by  counsel 
for  defendant  clearly  demonstrate,  that  the 
relation  of  master  and  servant  may  exist, 
though  the  latter  Is  neither  employed  nor 
paid  by  the  former.  Thus  it  is  said :  ''The 
general  servant  of  A.  may  for  a  time,  or  on 
a  particular  occasion,  be  the  servant  of  B. ; 
and  a  person  who  is  not  under  any  paid  con- 
tract of  service  may  nevertheless  have  pat 
himself  under  the  control  of  an  employer,  to 
act  in  the  capacity  of  servant. "  f  l^lj  App. 
Cas.  871 ;  Mound  City  PaiTU  A  Color  Co,  v. 
ConUm,  02  Mo.  221.  This  principle  has  been 
applied  in  cases  in  which  the  general  master 
has,  with  the  consent  of  his  servants,  hired 
them  to  another,  giving  the  latter  complete 
control  and  direction  of  them.  Bourke  v. 
White  Boss  CoUiery  Co.  L.  R.  1  C.  P.  Div. 
656 ;  Morgan  v.  Smith,  159  Mass.  570 ;  Brcwn 
V.  Smith,  86  Ga.  274 ;  WyUis  v.  PlcUfMr,  187 
N.  Y.  248,  19  L.  R.  A.  285.  There  can  be 
no  doubt,  under  the  agreement  between  the 
defendant  and  the  Pullman  Company,  that 
the  principal  duties  of  plaintiff  pertained  to 
the  business  of  his  general  employer,  the 
Pullman  Company.  As  to  all  such  duties 
he  was  subject  to  its  exclusive  control  and 
direction.  The  duties  of  the  respective  ser- 
vants of  the  two  companies  were  common 
only  in  respect  to  providing  for  the  safety 
and  comfort  of  the  passengers  of  the  defend- 
ant, or  such  of  them  as  sought  the  special 
accommodations  afforded  by  uie  Pullman  Car 
Company.  As  to  these  matters,  the  employes 
of  that  company  in  charee  of  its  cars  were 
in  law  the  servants  of  defendant.  "Their 
negligence,  or  the  negligence  of  either  of 
them,  as  to  any  matters  involving  the  safety 
or  security  of  passengers  while  being  con- 
veyed, was  the  negligence  of  the  railroad 
company."  Pennsylvania  Co.  v.  Roy,  103 
U.  8.  457,  26  L.  ed.  144 ;  Oewland,  CCA 
L  R  Co,  V.  Walrath,  88  Ohio  8t.  461 ;  T7u^ 
V.  29eu)  York  Cent,  d  H.  R.  R  Co.  76  N.  Y. 
402,  82  Am.  Rep.  825 ;  JhrineUe  v.  Ifino  York 
Gent.  dH.  R  B.  Co.  120  N.  Y.  128,  8  L 
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R.  A.  224 ;  ZofiisvilU,  y.  db  G.  8,  R.  Oo,  ▼. 
KaUeTdttrg&r,  16  Lea.  880,  57  Am.  Rep.  232 ; 
8  Wood,  Railway  Law,  1701.  Id  these  cases 
it  was  held  that  the  employes  in  charge  of 
Pnllman  cars  are  to  be  treated  as  the  ser- 
vants of  the  transportation  company,  in  all 
matters  pertaining  to  the  safety  and  security 
of  the  passenger,  and  such  company  will  be 
liable  lor  all  damage  to  passengers  resulting 
from  their  negligence  or  misconduct.  The 
relation  of  master  and  servant,  and  the  lia- 
bility of  the  master,  are  placed  upon  the  law 
applicable  to  common  carriers,  though  in 
direct  contraTention  of  contracts  between  the 
two  companies.  The  law  will  not  permit 
a  carrier  to  evade  its  duties  by  means  of  a 
contract  with  a  third  party.  We  do  not 
think  the  relationship  of  master  and  servant 
thus  created  by  law,  and  independent  of  con- 
tract, would  necessarily  constitute  the  ser- 
vants of  the  two  companies  fellow  servants, 
within  the  rule  ** respondeat  superior;^  most 
•certainly  not  in  respect  of  duties  which  were 
not  common.  The  injurv  resulted  from  the 
negligent  management  of  the  train.  There 
was  nothing,  either  in  the  agreement  of 
plaintiff,  or  in  the  contract  between  the  de- 
fendant and  the  Pullman  Company,  which 
required  him  to  assist  in  running  and  manag- 
ing the  train,  nor  did  his  duties  to  the  Pull- 
man Company  require  it  of  him.  Plaintiff, 
and  the  negligent  servants  of  defendant,  did 
not  have  a  common  emplover,  and  the  duties, 
a  neglect  of  which  caused  the  damage,  were 
not  common ;  and  under  neither  the  general 
rule,  nor  any  exception  to  it,  can  they  be 
regarded  as  fellow  servants,  in  the  sense  of 
relieving  defendant  of  liability.  Plaintiff 
can  only  be  regarded  as  the  servant  of  the 
Pullman  Company,  except  in  the  perform- 
ance of  such  duties  as  defendant  had  the 
riirht  to  direct  and  control,  or  of  such  as  per- 
tained to  the  safety  and  security  of  passen- 
gers. While  merely  riding  in  the  Pullman 
<»r,  and  looking  after  the  welfare  of  the  pas- 
sengers therein,  he  was  in  no  sense  a  fellow 
servant  of  those  operating  the  engine  and 
train.  There  was  neither  a  common  em- 
ployer, a  common  director,  nor  a  common 
service. 

2.  Plaintiff  was  transported  over  defend- 
ant's road  under  a  contract  which  was  sup- 
ported by  a  sufficient  consideration,  and  he 
was  entitled  to  the  rights  of  a  passenger,  in 
respect  of  the  careful  running  and  manage- 
ment of  the  train.  The  rights  of  plaintiff, 
and  the  obligations  of  defendant  to  him, 
under  this  contract,  do  not  differ  materially 
in  these  respects  from  those  which  are  im- 
plied under  contracts  between  a  transporta- 
tion company  and  the  government,  by  which 
the  former  agrees  to  carry  the  agents  which 
have  charge  of  the  mails;  or  under  contracts 
with  express  companies,  to  transport  their 
agents  who  are  in  charge  of  their  business ; 
or  with  shippers  of  live  stock,  to  carry  the 
persons  in  charge  of  the  stock.  Under  these 
contracts  the  persons  carried  are  uniformly 
held  to  be  entitled  to  the  protection  of  pas- 
sen/cers.  MeUor  ▼.  Miseauri  Pac,  B,  Co.  106 
Mo.  4(50,  10  L.  R.  A.  86 ;  Graham  ▼.  Pacifle 
R.  Oo.  06  Mo.  686 ;  Tibbv  ▼.  Misaonri  Pac, 
S.  a».  82  Mo.  800 ;  Carroll  ▼.  Miaouri  Piae. 
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R.  Co.  88  Mo.  289,  67  Am.  Rep.  882 ;  Hutch- 
inson, Carr.  §§  664,  666;  Kennev  y.  Ifew 
York  Cent,  dt  H.  R.  R.  Co.  126  N.  Y.  422. 
The  agreement  of  the  Pullman  Company 
with  defendant  that  its  "employes  should  be 
governed  by  and  subject  to  the  rules  and  reg- 
ulations'* of  defendant  does  not  affect  the 
principle  involved,  for  the  reason,  if  for  no 
other,  that  the  iniuir  to  plaintiff  was  not  tha 
result  of  the  Yiolation  by  him  of  any  pre- 
scribed rules. 

8.  It  is  settled  law  in  this  state  that  a  ^r- 
rier  cannot,  by  contract,  stipulate  against 
its  own  negligence.  It  is  said,  **  This  rule, 
in  its  application  to  the  carriage  of  passen- 
gers, has  never  been  relaxed.**  Hbby  v. 
Misiouri  Pae.  R.  Co,  82  Mo.  800,  and  cases 
cited ;  CarroU  v.  Missouri  Pac.  R.  Co.  supra. 

4.  We  cannot  say,  as  a  matter  of  law,  that 
a  judgment  for  $3,000  for  the  total  loss  of 
one  eye  and  the  impairment  of  the  other, 
with  the  necessary  pain  and  suffering,  loss 
of  time,  and  expense  incurred,  is  excessive. 
Finding  no  error,  the  judgment  is  affirmed. 

All  concur. 

Petition  for  rehearing  denied  February  0, 
1895. 


J.  E.  MOSELY,  Respt., 
James  P.  REILY,  Appt. 
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The  Inltiala  of  the  given  name  of  a  delin- 
quent taxpayer  are  a  sufllolent  description  of  him 
In  a  published  notioe  to  sustain  a  judflrment  bj 
default  in  a  tax  suit  affainst  collateral  attack. 

(December  28, 1894.) 

APPEAL  by  defendant  from  a  judgment  of 
the  Circuit  Court  for  Oregon  County  in 
favor  of  plaintiff  in  an  action  brought  to  re- 
cover possession  of  certain  real  estate.  i2tf- 
versed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Olden  ft  Orrt  for  appellant: 

The  sheriff's  deed  based  on  judgment 
against  C.  T.  Clements,  though  by  publi- 
cation, was  sufficient  to  pass  the  title  of  C. 
T.  Clements,  plaintiff's  grantor. 

Orugen  v.  Stephens  (Mo.)  June  19,  1894; 
Elting  ▼.  Gould,  96  Mo.  585. 

Maclkrlane*  J.,  delivered  the  opinion 
of  the  court: 

This  suit  is  ejectment  to  recover  possession 
of  the  W.  i  N.  W.  i  of  section  6,  township  27, 
range  80.  The  petition  is  in  the  usual  form, 
with  the  additional  averment  that  defendant 
entered  into  the  possession  ''by  putting  a  tax 
deed  upon  record.  ^    By  the  answer  defendant 

NOTS.— For  the  general  question  of  the  sufB- 
oiency  of  an  individual  name  in  Judioial  proceed- 
ings or  elsewhere,  see  naU  to  Laflin  9t  B.  Powder 
Oo.  V.  Steytler  (Pa.)  14  L.  B.  A.  OOOl 

As  to  the  Boffldenoy  of  a  name  on  records  of  title 
where  the  effect  as  notioe  to  others,  instead  of  to 
the  owner  of  the  name,  is  In  question,  see  note  to 
Flnober  v.  Hanegan  CArk.)  24  L.  B.  A.  643 
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"admits  that  he  fs  In  possesmfon  of  the  prem- 
ises sued  for,"  but  deuies  each  other  allega- 
tion of  tho  petition.  On  the  trial  plaiutiff 
put  in  evidence  the  following  deeils,  **  which 
were  admitted  to  be  in  due  form  of  law." 
The  first  three  of  these  deeds,  commencing 
with  a  patent  from  the  United  Stares,  vested 
the  title  in  John  Levering,  July  1,  1860.  (4) 
John  Levering  and  wife  to  Elizabetli  Alice 
Adams,  warranty  deed,  dated  April  30,  1873. 
(5)  Alice  E.  Adams  to  Charles  T.  Clements. 
warranty  deed,  dated  July  30.  1879.  This 
deed  contains  this  recital.:  ** Being  the  same 
land  acquired  by  deed  April  80,  1873,  from 
John  Leverinic  and  Elizabeth  Leverinir.  his 
wife."  (6)  C.  T.  Clements  to  J.  E.  Mosely, 
quitclaim  deed,  dated  January  2,  1892.  (7) 
8herift*s  deed  dated  1886,  purporting  to  con- 
vey the  itft-erest  of  C.  T.  Clements  to  James 
Reily,  based  on  judgment  in  back-tax  suit. 
the  service  in  which  was  by  publication 
against  C.  T.  Clements.  The  description  of 
these  deeds  is  given  here  verbatim,  as  found 
in  the  bill  of  exceptions.  Defendant  asked, 
and  the  court  refused  to  give,  the  following 
declarations  of  law:  *'The  court  declares 
that,  under  the  pleadings  and  evidence,  the 
finding  should  be  for  the  defendant."  ^'The 
court  declares  that  the  sheriff's  deed,  pur- 
porting to  convey  the  interest  of  C.  T.  Clem- 
ents, is  sufficient  to  pass  the  title  of  Charles 
T.  Clements. "  The  judgment  was  for  plain- 
tiff, and  defendant  appealed. 

1.  From  the  declaration  of  law  asked  by 
defendant  we  must  assume  that  he  claimed 
title  and  the  right  to  the  possession  under 
the  sheriff's  deed  purporting  to  convey  to 
him  the  land  in  question.  Charles  T.  Clem- 
ents, then,  is  the  common  source  of  title 
under  which  both  parties  claim.  It  would 
therefore  be  a  useless  thing  to  consider  ob- 
jections made  to  the  deed  of  Alice  E.  Adams, 
and  to  determine  whether,  under  the  recital 
in  the  deed,  she  was  sufficiently  identified  as 
Elizabeth  Alice  Adams  who  held  the  title. 

2.  Both  parties  claim  to  have  acquired  the 
title  of  Charles  T.  Clements.  The  sheriff's 
deed,  under  which  defendant  claims,  is  prior 
in  date,  and  must  prevail  if  founded  upon  a 
valid  judgment.  The  title  stood  upon  the 
record  in  Uie  name  of  Charles  T.  Clements. 
The  only  service  upon  Clements  was  by  pub- 
lication of  notice  to  C.  T.  Clements.  We 
assume,  though  the  fact  does  not  appear,  tliat 
Clements  made  no  appearance  to  the  tax  suit, 
and  that  the  judgment  was  by  default.  The 
controlling  question  in  this  case,  therefore, 
is  whether  the  published  notice  to  C.  T. 
Clements  was  sufficient  to  shield  the  judg- 
ment against  the  land  of  Charles  T.  Clements 
from  collateral  attack.  The  difficulty  be- 
comes embarrassing,  in  view  of  what  we  con- 
ceive to  be  contrary  rulings  of  this  court,  as 
to  the  effect  a  service  upon  a  party,  under 
the  initials  of  his  given  name,  would  have 
upon  the  judgment  when  brought  in  question 
collateral  ly.  In  the  case  of  Martin  v.  Barron, 
87  Mo.  801,  a  foreign  judgment  by  default 
against  John  E.  Barron,  the  service  having 
been  upon  J.  E.  Barron,  was  held  good 
against  a  collateral  attack.  In  that  case  it 
is  said  by  Wairner,  ,/.,  the  other  judges  all 
concurring:     "^Qrauting  that  the  writ   and 
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service  were  defective,  and  that  the  judgment 
rendered  thereon  was  irreguUr,  can  it  be  im- 
peached and  declared  void  in  this  collatenl 
manner?  Most  certainly  not.  In  this  col- 
lateral action  this  conformity  to  law  cannot 
be  inquired  into.  If  the  judgment  is  erroae- 
ous,  it  should  be  reversed  or  vacated  in  a  di- 
rect proceeding  instituted  for  that  purpose  in 
the  court  where  it  was  rendered."  On  the 
contrary,  in  Skelton  v.  Sackett,  91  Mo.  379.  a 
judgment  by  default  against  Quinces  R  No- 
land,  upon  a  published  notice  to  Q.  R.  No- 
laud,  was  held  to  be  absolutely  void.  While 
the  first  of  these  Qises  is  cited  in  support  of 
the  last  named,  the  two  appear  to  us  to  be 
absolutely  irreconcilable  in  principle.  The 
opinion  in  the  latter  cose  quotes ap pro vinjclr 
the  following  from  what  was  said  in  the 
former :  **  The  Christian  and  surname  of  both 
plaintiff  and  defendant  should  be  set  forth 
with  accuracy ;  for  since  names  are  the  odIj 
marks  and  indicia  which  humankind  cao 
understand  each  other  by,  if  the  name  be 
omitted  or  misUikeu.  there  is  a  complaint 
against  nobody.  But  where  service  has  btca 
read  by  a  wrong  name,  the  misnomer  or  waut 
of  a  name  is  pleadable  in  abatement  onlyf 
citing  1  Bacon,  Abr.  9;  2  Bl.  Com.  1120.  It 
appears  from  the  authorities  cited  in  Martin 
V.  Barron,  supra,  to  l)e  the  settled  rule  that 
a  service  under  the  wrong  Christian  name 
must  be  taken  advantage  of  by  plea  in  abate- 
ment, and,  failing  to^plead,  the  judgoient 
thereon  will  not  be  void.  In  Boot  v.  FeUoitn, 
6  Cush.  29,  which  was  an  action  on  a  judg- 
ment airainst  William B.  Fel lowes and 

Day,  ft  is  said,  by  Metcalf,  J,:  "The 
omission  of  the  Christian  name,  in  the  suit 
on  which  the  judgment  now  in  suit  was  re- 
covered, was  a  matter  which  might  have 
been  pleaded  ir  abatement;  but,  as  he  &uf> 
fered  judgment  to  ^o  against  him  without  ob- 
jection to  the  misnomer,  an  execution  oa 
that  judgment  would  have  been  valid,  and 
might  have  been  legally  enforced."  Thus, 
it  seems  that,  when  a  writ  is  served  person- 
ally upon  a  party  by  the  proper  initials  of 
his  given  name,  he  is  presumeii  to  know  that 
he  was  the  person  to  be  affected  by  the  pro- 
ceedings and  judgment,  and  if  he  is  not  in 
fact  the  proper  party  he  should  make  his  ob- 
jections m  a  timely  manner  in  the  court  be- 
fore which  he  was  required  to  appear.  The 
object  of  all  process,  whether  by  personal 
notice  or  by  publication,  is  to  give  the  per- 
son, to  be  affected  by  the  judgment  souiiht. 
notice  thereof  and  an  opportunity  to  defend. 
Notice  by  publication,  though  only  allow- 
able from  necessity,  is,  wben  authorized,  as 
effective  as  personal  service.  Every  one  is 
presumed  to  have  had  opportunity  to  read 
these  publications,  and  to  learn  from  them 
the  nature  and  objects  of  the  proceedings  of 
which  they  give  notice.  They  are  genursilly 
allowable  in  this  state  only  in  proceedings 
in  which  property  is  to  be  affected.  When 
in  such  suits  the  surname  and  proper  initinU 
of  the  given  name  as  used  by  the  party  him- 
self, together  with  the  description  of  the 
propertv  against  which  the  proceedings  are 
directed,  are  correctly  given,  the  identity 
of  the  party  intended  can  be  as  certainly  as- 
certained as  in  case  of  personal  seivice  of 


1894. 


SnxDUSQER  v.  Eahbas  Oitt. 


728 


process  under  an  improper  Christian  name, 
and  the  same  reason  that  would  require  one 
to  plead  in  abatement  would  require  the 
other  also.  Most  persons  do  business,  and 
are  known  in  business,  under  names  merely 
giving  the  initials  of  their  Christian  names. 
Deeds,  bonds,  bills,  notes,  checks  and  con- 
tracts are  signed  in  that  manner.  Suits  are 
prosecuted  and  judgments  rendered  dally  in 
favor  of  and  against  persons  in  which  the 
initials  of  the  Christian  names  only  are  used. 
Such  deeds  are  read  in  evidence,  and  prima 
facie  identify  the  party  to  them,  though  the 
title  he  conveyed  stood  upon  the  record  in 
the  proper  name.  A  notice  to  a  partv  under 
a  name  he  himself  uses  would  certainly  bind 
him.  As  has  been  said,  the  obiect  of  the 
publication  is  to  give  notice  of  the  proceed- 
ing to  the  real  person  who  is  interested.  The 
name  is  only  used  to  identify  such  person, 
and  may  be  the  only  means  of  identification. 
But  if  the  name  as  used  is  the  same  as  the 
party  himself  uses  and  under  which  he  is 
known,  and  the  facts  recited  in  the  notice 
sufficiently  identify  the  person  Intended,  and 
advise  him  that  his  property  is  broueht  be- 
fore the  courts,  we  think  that  would  1)0  suf- 
ficient to  give  the  court  jurisdiction  to  render 
the  judgment.  In  Elting  v.  Gould,  96  Mo. 
641,  the'  publication  in  a  tax  suit  addressed 
to  R.  O.  Eltinj?  was  held  to  be  sufficient  to 
give  notice  to  Richard  O.  Elting,  the  owner 
of  the  land,  the  title  standing  upon  the  record 
in  the  name  of  R.  O.  Elting.  In  Crv^sen  v. 
S(ephen$  (Mo.)  27  8.  W.  Rep.  557,  service  of 
process  by  publication  addressed  to  Etta  R. 

Fisher  and Fisher,  her  husband,  was 

held  valid  as  against  a. collateral  attack.    It 


was  also  held  in  that  case  that  notice  by 
publication  in  a  tax  suit  is  sufficient,  under 
the  Missouri  statutes,  when  it  names  the  de* 
fendants  so  as  to  clearly  indicate  their  iden- 
tity. See,  also,  the  fol lowini;  cases  as  show- 
ing that  recitals  in  the  notice  may  be  used 
as  aids  in  the  identification  of  the  party  no- 
tified. Fanning  v.  Krypfl,  68  Iowa,  244; 
WctUz  V.  Barrmoay,  25  Ind.  880;  PorUr  v. 
Stout,  78  Ind.  8. 

Tax  suits  under  the  statutes  of  this  state 
are  peculiar  in  this,  that  they  are  directed 
solely  against  the  property  charged  with  the 
taxes.  No  personal  judgment  against  the 
owner  is  author!  zed,  though  personally  served 
with  process.  Every  land  owner  is  presumed 
to  know  that  his  land  is  subject  to  taxation, 
and,  if  such  is  the  case,  that  the  tax  is  de- 
linquent and  the  property  itself  is  chargeable 
therewith.  He  is  also  presumed  to  be  giv- 
ing some  attention  to  the  property.  When, 
therefore,  he  reads  a  published  notice  ad- 
dressed to  him  by  proper  initials  of  his 
Christian  name,  describini^  the  land,  and  in* 
forming  him  that  the  taxes  thereon  are  de- 
linquent, we  think  his  identity  sufficiently 
indicated  to  require  him  to  plead  to  the  ac- 
tion, or  be  estopped  to  question  the  validity 
of  a  judgment  thereon  when  raised  collater- 
ally. Indeed,  in  this  case  the  deed  under 
which  plaintiff  claims  was  executed  by  C.  T. 
Clements,  the  name  by  which  he  knew  him- 
self, being  the  same  under  which  he  was 
notified.  We  think  the  judgment  and  deed 
sufficient  to  pass  to  the  defendant  the  title  of 
Charles  T.  Clements. 

Judgment  reversed. 

All  concur. 
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1  •   Only  those  who  are  using:  a  highwm,y 

or  street  In  an  ordinarily  careful   way  have  a 
right  to  complain  of  defects  therein. 

d«  Neg^lig^ence  in  mnidng  against  a  guard- 
rail IB  the  proximate  cause  of  injuries  consequeot 
upon  Its  breaking.  ^ 

S«  One  who  broaks  the  n^nard-rail  of  a 
▼iadnet  in  a  street  while  running  a  race  in  the 
dark  with  full  knowledge  of  the  situation  cannot 
recover  for  injuries  thereby  received  on  his 
claim  that  the  rail  was  defective. 

(December  18, 1894.) 

APPEAL  by  defendant  from  a  Judgment  of 
the  Circuit  Court  for  Lafayeile  County, 

NOTB.— The  neceesity  of  due  care  In  the  use  of  a 
highway  in  order  to  permit  a  recovery  for  injury 
sustained  by  reason  of  defects  therein  is  well  il- 
lustrated in  the  present  case.  As  to  contributory 
negligence  in  deviating  from  the  usual  thorough- 
fare, see  note  to  Ely  v.  Des  Mulnes  (lo  wa^  17  L.  B.  A. 
124. 

26L.R.A. 

See  also  38  L.  R.  A.  665. 


in  favor  of  plaintiff  in  an  action  bronjjpht  to 
cover  damages  for  personal  injuries  alleged  lo 
have    resulted  from   defendant's  negligence^ 
Eetened, 
The  facts  are  stated  in  the  opinion. 

Messrs.  F.  F.  Rouelle,  John  S.  Black* 
well*  and  F.  P.  Walsh,  for  appellant: 

The  court  erred  in  permitting  witnesses  to 
give  their  opinions  as  to  the  safety  of  the 
railing.  It  was  for  the  jury  to  determine  from 
the  facts  proven  whether  it  was  or  was  not  in 
such  condition. 

Koons  V.  St  Louis  db  L  M.  R.  Co.  65  Mo. 
592;  Brown  v.  Cape  Girardeau  Maeadamized 
A  PI.  Road  Co.  89  Mo.  152;  Eubank  v.  Edina^ 
88  Mo.  650;  Gavisk  v.  Pacific  R.  Co.  49  Mo. 
274;   WethereUy.PaUerson,ZllAo,Ah^. 

The  law  does  not  impose  the  duty  upon  a 
municipal  corporation  to  light  its  streets. 

Freeport  v.  Isbell,  83  111.  440,  25  Am.  Rep. 
407:  Jones,  Negligence  Mun.  Corp.§  86,  p.  165. 

The  question  to  be  determined  in  every  case 
is  not  whether  the  plaintiff's  negligence  caused, 
but  whether  it  contributed  to,  the  injury  of 
which  he  complained. 

1  ^hearm.  &  Redf.  Neg.  §  96,  p.  152,  and 
cases  cited;  Ashbrook  y.  Frederick  Ave.  R.  Co. 
18  Mo.  App.  29a 
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It  is  error  to  give  instructions  upon  a  theory 
of  negligence  which  has  no  evidence  to  sup- 
port it. 

Christy  V.  Hughe»^  24  Mo.  App.  276;  Sweeney 
▼.  8t.  Louie  d8.  K  R.  Co.  88  Mo.  App.  154; 
Bav>en  v.  Hannibal  d  St.  J.  B.  Co,  75  Mo.  426; 
Bergeman  ▼.  Indianapolie  <ft  St,  L.  R.  Co,  104 
Mo.  90;  Norton  v.  St.  Louie  d  H.  E.  Go.  40 
Mo.  App.  647;  Qerren  v.  Hannibal  db  St,  J. 
R,  Co.  60  Mo.  410;  Ecane  v.  Intereiaie  Rapid 
Traneit  R.  Co.  106  Mo.  5W;  Thompson, 
Charging  the  Jury,  p.  175;  Dowling  v.  AUen, 
88  Mo.  298;  Edwards  v.  Meyers,  22  Mo.  App. 

481. 

The  evidence  of  the  plaintiff's  own  witnesses, 
as  well  as  the  undisputed  testimonv  of  defend- 
ant's witnesses,  shows  that  plaintiff  was  guilty 
of  such  contributory  negligence  as  ought  to 
bar|a  recovery  bv  him  in  this  case. 

AMrook  V.  Frederick  Ate.  R,  Co.  supra; 
Maxev  v.  Missouri  Pac.  R  Co,  118  Mo.  1; 
Lynch  T.  Metropolitan  Street  R.  Co.  112  Mo. 
420. 

Messrs,  E.  C.  Mapledoram,  W.  M. 
Paiyne»  and  William  Aull,  for  respondent: 

There  was  no  error  in  overruling  motion 
of  defendant  to  strike  out  parts  of  petition  and 
in  allowing  evidence  that  there  were  no  lights 
in  defendant's  lamps  on  the  viaduct  on  the 
ni^t  of  the  accident. 

Loeiser  v.  Sedalia,  77  Mo.  482;  Hyatt  v. 
Randout  Trustees,  44  Barb.  886;  Com.  v.  Cen~* 
trot  Bridge  Corp.  12  Oush.  242;  Smith  v.  St. 
Joseph,  45  Mo.  450;  MiUer  v.  St.  Paul  ^ 
Minn.  184;  Walker  y,  Kansas  City,  99  Mo.  651; 
J^erson  v.  Chapman,  127  111.  488;  Indian- 
apolis V.  Scott,  72  Ind.  196. 

In  order  to  constitute  such  negligence  as 
will  bar  a  recovery  of  damages  these  two 
elements  must  in  every  case  concur:  (Ist)  a 
want  of  ordinary  care  on  the  part  of  the  plain- 
tiff, (2d)  a  proximate  connection  between  this 
want  of  ordinary  care  and  the  injury  com- 
plained of. 

Thomp.  Neg.  1148.  §  8;  Beach,  Contrib. 
Neg.  19;  4  Am.  &  Eng.  Encyclop.  Law,  p.  24, 
§  11;  Gregory  v.  Chambers,  78  Mo.  298;  Mc- 
Afee y.  Ryan,  11  Mo.  865;  The  City  of  Mem- 
phis ▼.  MaUhews,  28  Mo.  248;  Mousy.  Spring- 
field, 101  Mo.  618;  Catawissa  R.  Co.  v. 
Armstrong,  62  Pa.  282;  Sioux  City  db  P.  R 
Co.  V.  Stout,  84  U.  8.  17  Wall.  668,  21 
L.  ed.  749,  and  cases  cited;  2  Rcdf.  Railways, 
p.  281;  Mangam  v.  Brooklyn  R.  Co.  88  N.  Y. 
455,  98  Am.  Dec.  66;  HiU  v.  New  Haten,  87 
Vt.  501.  88  Am.  Dec.  617. 

Whether  running  in  the  public  streets  in  one 
direction  while  looking  in  another  is  negli- 
gence, is  a  question  of  fact  for  the  jury.  It 
is  the  province  of  the  jury  to  weigh  and  pass 
upon  those  acts. 

Barr  v.  Kansas,  105  Mo.  558;  Donoho 
V.  Yukan  Iron-  Works,  7  Mo.  App.  451, 75  Mo. 
401. 

The  question  of  contributory  negligence  is 
one  for  the  jury  where  the  facts  are  in  dis- 
pute; and  it  18  also  one  for  the  jury  where  the 
facts,  though  undisputed,  are  such  as  to  lead 
the  minds  of  sensible  men  to  different  con- 
clusions. 

Church  V.  Chicago  A  A.  R,  Co.  119  Mo.  214; 
2  Thorp,  Trials,  §  1680;  Roddy  ▼.  Missouri 
Pae.  R.Co.  \%Jj.  R.  A.  746,  104  Mo.  250; 
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Weber  v.  Kansas  City  Cable  R  Oo.l  L.R.  ^ 
819, 100  Mo.  195;  Barry  y.  Hannibal  d  Si.  J. 
R.  Co.  98  Mo.  62. 

If  the  inferences  to  be  drawn  from  the  evi- 
dence are  not  certain  or  incontrovertible  the 
question  of  negligence  cannot  be  passed  upoa 
by  the  court. 

Oratiot  v.  Missouri  Pae.  R,  Co.  16  L.  R.  A 
189,  116  Mo.  466;  TaUer  v.  Hannibal  d  8t.  J. 
R.  Co.  98  Mo.  79;  Norton  v.  lUner,  56  Mo. 
351;  HuhnY.  MisaDuHPae.  R.  Co.n  Mo.  440; 
Mauerman  v.  Siemerts,  71  Mo.  101;  Nagel  v. 
Missouri  Pae.  R.  Co.  75  Mo.  658,  42  Am.  Rep. 
418;  Keim  v.  Union  R.  dk  Transit  Co.  90  Mo. 
814;  Donoho  y.  Vulcan  Iron-Works,  7  Mo. 
App.  451. 

Where  the  evidence  is  conflicting  the  issues 
should  always  be  submitted  to  a  jury. 

Oratiot  v.  Missouri  Pae.  R.  Co.  and  Nagd  v. 
Missouri  Pac.  R,  Co.  supra. 

The  opinion  of  this  court  is  against  the  fol- 
lowing controlling  decisions: 

Maus  Y.  Springiield.  101  Mo.  618;  WUlmati 
V.  Corrigan  Consol.  Street  R.  Co.  106  Mo.  542: 
Church  V.  Chicago  dt  A,  R.  Co.  119  Mo.  206; 
Sioux  City  dk  P.  R.  Go.  v.  Stout,  84  U.  8.  17 
Wall.  664,  665,  21  L.  ed.  749,  750;  Dougherty 
V.  Missouri  R  Co.  VI  Mo.  668;  Ghegory  v. 
Chambers,  78  Mo.  298;  McAfee  y.  Ryan,  11 
Mo.  865;  The  City  of  Memphis  v.  Matthews,  28 
Mo.  248;  Seligman  y.  EU>gers,  118  Mo.  649; 
Pennsylvania  R.  Co.  v.  Kilgore,  82  Pa.  293; 
Buswell.  Personal  Injuries),  p.  208,  §§98,04, 
188;  Barr  v.  Kansas,  105  Mo.  550. 

The  decisions  cited  in  the  opinion  of  the 
court  are  in  conflict  with  controlling  decisiooi 
of  the  supreme  court  of  Missouri. 

Barr  v.  Kansas,  supra;  Donoho  v.  Vulcan 
Iron-  Works,  75  Mo.  404,  7  Mo.  App.  447. 

The  law  presumes  respondent  was  in  the  ex- 
ercise of  proper  care. 

Weller  v.  Chicago,  M.  dk  St.  P.  R.  Co.  120 
Mo.  650;  Crvmpley  v.  Hannibal  d  St.  J.  R. 
Co,  111  Mo.  158;  Parsons  v.  Missouri  Pac.  R 
Co.  94  Mo.  286;  (/Connor  v.  Missouri  Pae.  R, 
Co.  94  Mo.  150;  Betty  v.  Hannibal  d  St.  J. 
R.  Co.  88  Mo.  806. 

A  party  will  be  held  guilty  of  contributory 
negligence  as  a  matter  or  law  only  where  want 
of  care  is  undeniable. 

4  Am.  &  Eng.  Encyclop.  Law,  p.  58,  g  29, 
and  cases  cited. 

However  indicative  of  carelessness  of  plain- 
tiff it  seems  to  the  court  If  there  be  any  sub- 
stantial testimony  upon  which  to  find  him  not 
guilty  thereof  it  should  be  submittikl  to  tbe 
jury.  • 

Suswell,  Personal  Injuries,  §  188;  Dough- 
erty V.  Missouri  R.  Co.  supra. 

The  court  is  not  at  liberty  in  pa8sin|f  on  d^ 
murrer  to  evidence  tomakeinterencesm  favor 
of  defendant;  that  would  clearly  usurp  the 
province  of  jury. 

Buesching  v.  Si.  Louis  Qas  Light  Co.  78  Mo. 
281,  39  Am.  Rep.  503;  Chicago  db  A.  R.  Co. 
V.  Randolph,  58  III.  610,  5  Am.  Rep.  60;  Wil^ 
kins  V.  St.  Louis,  L  M.  d  S.  R.  Co.  101  Mo. 
106;  Seligman  v.  Rogers,  118  Mo.  649;  Gregory 
v.  Chambers,  supra. 

Oanttt  P.  J.,  delivered  the  opinion  of  the 
court : 
This  is  an  action  for  damages  for  persona) 
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Injuries  occasioned  by  a  fall  from  the  end  of 
the  Wf  ominff  street  viaduct  in  Kansas  City. 
Plaintiff  sued  the  city,  and  recovered  judg- 
ment in  the  circuit  court  for  $6,800,  and,  If 
plaintiff  is  entitled  to  recover  at  all,  the 
-verdict  is  not  excessive.    The  accident  oc- 
curred on  the  20th  day  of  July,  1891.    At  the 
tioie  in  question  there  was  a  bridge  or  via- 
duct, beginning  at  the  corner  of  Twelfth  and 
Wyoming  streets,  and  extending  over  the  pri- 
vate property  and  railroad  tracks  of  the  Union 
Pacific  and  Missouri  Pacific  Railroad  Ck)m- 
panies  to  St.  Louis  avenue,  on  a  line  with 
what  would  be  Wyoming  street  if  Wyomine 
street  were  extended  through  the  yards  of 
the  railway  companies.   The  facts  developed 
at  the  trial  show  that  in  the  fall  of  1888  a 
stairway  and  railing  were  constructed  at  each 
end  of  said  bridge  or  viaduct ;  that  the  rail- 
ing and  stairways  were  constructed  by  skilled 
and  competent  workmen ;  that  the  material 
used  in  its  construction  was  such  as  is  gen- 
erally used  in  all  similar  bridge  construc- 
tion, and  was  composed  of  sound  material, 
selected   for   the    purpose;    that  the  city, 
through  its  authorized  officers,  from  the  time 
of  the  construction  of  said  railing  and  via- 
duct up  to  and  including  the  very  month  in 
which  this  accident  occurred,  kept  up  a  reg- 
ular inspection  of  said  viaduct  and  the  rail- 
ings and  appurtenances  thereto ;  that  the  via- 
duct or  bridge  and  the  railing  at  the  north 
end  were  inspected  on  the  8d  of  July,  1891, 
seventeen  days  prior  to  the  time  of  the  hap- 
pening of  the  accident,  and  were  then  found 
to  be  sound,  and  in  good  condition.    The 
evidence  tending  to  show  a  defective  condi- 
tion of  the  railing  prior  to  the  time  of  the 
accident  in  question  was  the  statement  of  a 
witness,  whose  deposition  was  read  to  the 
jury,  to  the  effect  that  about  three  weeks 
prior  to  the  accident  he  had  leaned  against 
the  railing,  and  that  it  shook  enough  to  warn 
him  to  get  away,  and  that  he  did  not  think 
it  was  safe,  but  fab  made  no  other  examina- 
tion of  it.    The  evidence  on  the  part  of  plain- 
tiff to  show  a  faulty  construction  of  the  rail- 
ing at  the  point  where  the  accident  happened 
was  that  the  railing  was  constructed  in  the 
fol  lowing  manner :    Four  feet  of  the  viaduct, 
which  was  19  feet  wide,  was  taken  up  with 
the  entrance  to  the  stairway,   leaving  the 
space  between  the  inside  of  the  stairway  and 
the  railing  on  the  opposite  side  of  the  via- 
duct 15  feet  wide.     One  side  of  the  stairway 
was  supported  by  the  column  that  supported 
the  viaduct.    The  other  side  of  the  stairway 
was  supported  bv  a  post  extending  from  the 
ground  up  to  and  against  the  viaduct  a  dis- 
tance of  three  feet  and  a  half  nbove  the  fioor 
of  the  viaduct.     On  the  opposite  side  of  the 
viaduct  there  was  a  column  extending  the 
same  height  above  the  fioor  of  the  viaduct. 
Half  way  between  the  post  at  the  head  of  the 
stairway  and  the  opposite  side  of  the  viaduct 
there  was  another  post  4x4  inches  in  dimen- 
sions.   The  distance  between  the  posts  was, 
therefore,  7  feet.    The  end  posts  did  not  give 
way,  and  there  is,  therefore,  no  question  as 
to  their  being  securely  fastened.    The  center 
post  was  toe- nailed  with  20  penny  nails  to 
the  floor  of  the  viaduct,  and  braiced  by  a 
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block  sawed  out  to  fit  around  the  post,  and 
spiked  to  the  floor  of  the  viaduct.  On  top 
of  these  posts  rested  a  railing  2x6  inches^ 
spiked  to  all  three  of  the  posts.  On  the  in- 
side of  the  posts,  and  immediately  below  and 
adjoining  the  top  railing,  was  another  rail- 
ing 2x6  inches,  spiked  to  the  inside  of  all 
three  of  the  posts.  The  top  railings  were 
also  spiked  to  the  under  railing,  and  both 
railings  were  Joined  at  the  center  post,  and 
mitered  together  on  the  top  and  sides  of  the 
posts.  All  the  competent  testimony  in  the 
case  shows  that  the  railing  in  question  was 
originally  properly  and  securely  constructed, 
and  was  safe  for  persons  using  the  viaduct 
in  the  ordinary  modes  of  travel.  Mr.  Drake, 
a  witness  for  plaintiff,  who  was  at  the  scene 
of  the  accident,  testified  that  he  examined 
the  tops  of  the  posts  next  morning,  and  they 
were  checked  and  decayed.  Helm,  who  was 
with  Drake,  says  you  could  not  call  ths 
flecks  in  the  posts  rot,  but  it  would  not  be 
as  strong  as  new  timber.  This  was  all  that 
tended  to  show  negligence  in  maintaining 
the  railing  after  it  was  built. 

The  evidence  shows  that  on  the  night  in 
question  the  plaintiff,  with  a  companion, 
went  upon  this  viaduct,  which  was  about 
18  feet  above  the  ground,  and  about  850 
in  length,  and  was  only  used  by  foot  pas- 
sengers ;  that  it  had  been  drizzling  rain,  and 
was  somewhat  cloudy,  but  that  there  was 
a  full  moon,  which  showed  at  intervals 
through  the  breaking  clouds.  The  testi- 
mony of  a  number  of  witnesses,  which  was 
only  contradicted  by  the  plaintiff  himself, 
was  to  the  effect  that  the  plaintiff,  with  a 
number  of  other  youog  men,  was  drinking 
beer  from  a  bucket  in  Uie  rear  of  the  saloon 
in  the  immediate  vicinity  of  the  viaduct 
shortly  before  the  accident  occurred,  and  that 
plaintiff  was  more  or  less  under  the  influence 
of  liquor  at  the  time  of  the  happening  of  the 
accident.  The  testimony  of  plaintiff's  com- 
panion, James  Baine,  who  was  introduced 
at  the  trial  as  a  witness  in  his  behalf,  cor- 
roborated by  all  the  other  eve- witnesses  of 
the  accident,  shows  very  clearly  that  the 
plaintiff,  when  some  distance  away,  and  ap- 
proaching the  stairway  at  the  north  end  of 
the  viaduct,  challenged  his  companion  to  a 
foot  race  in  the  dark,  and  while  engaged  in 
such  foot  race  propelled  himself  with  such 
violence  and  force  against  the  rail  in e  at  the 
north  end  of  the  viaduct  as  to  break  the  rail- 
ing with  a  crash  that  was  heard,  according 
to  plaintiff's  own  witnesses,  some  distance 
away,  and  precipitated  himself  to  the  ground 
below.  Plaintiff,  in  his  own  testimony, 
does  not  enlighten  us  as  to  what  caused  the 
breaking  of  the  railing.  Although  he  states 
on  direct  examination  that  he  was  walking 
at  the  time,  he  does  not  state  whether  he 
struck  the  railing  or  not;  but  he  explains 
this  by  saying  that  it  was  so  near  to  the  time 
of  the  hapnening  of  the  accident  that  he  did 
not  remember,  and,  when  asked  the  specific 
question  as  to  how  he  got  hurt,  answered  that 
he  could  not  remember,  and  did  not  in  fact 
remember  any  occurrence  whatever  after  his 
challenge  to  his  companion  to  run.  The 
plaintiff  lived  but  a  couple  of  blocks  from 


726 


BllbSOUBI  SUPBBMR  C0(7BT. 


Bbc, 


the  south  end  of  the  viaduct  in  questioD,  and 
waa  familiar  with  the  viaduct  and  its  con- 
struction. 

There  are  a  number  of  errors  insisted  upon 
by  the  defendant,  but  the  view  we  take*  of 
this  case  renders  it  unnecessary  to  discuss  or 
decide  them.     The  uncontro verted  evidence 
on  the  part  of  the  plaintiff  is  that  plaintiff 
banterea  his  companion,   James  Buioe,    to 
run  a  race  on  the  viaduct  in  question  on  the 
night  of  July  20,    1891 ;   that  plaintiil,   a 
grown-up  man,  being  in  front  of  Baine,  be- 
gan to  run ;  that  there  were  then  at  least  two 
spans  of  the  viaduct  from  the  end  of  the  via- 
duct, and  that  plaintiff  ran  the  whole  of  this 
distance,  ran  against  the  railing,  broke  it, 
and  was  precipitated  to  the  ground  ;  that  the 
crash  of  the  breaking  was  heard  at  least  a 
block  away.     In  adduion  to  this,  plaintiff's 
own  testimony  tends  very  strongly  to  show 
he  was  looking  back  over  his  shoulder  when 
he  ran  into  and  broke  the  railing.     The  law 
of  negligence,  as  applied  to  municipal  cor- 
porations, is  well  settled.     They  are  bound 
to  keep  their  streets  and  highways  free  from 
obstructions,  and  reasonably  safe  for  travel. 
In  the  usual  modes,  and  are  liable  for  in- 
juries caused  by  neglect  to  do  so.     Russell 
r.  Cdumlna,  74  Mo.  480,  41  Am.  Rep.  825; 
Loewer  v.  Sedalia,  77  Mo.  431 ;  Franke  v.  St, 
Louis,  110  Mo.  616.     But  while  this  is  true, 
there  is  nothing  in  the  law  that  exonerates 
a  traveler  on  such  streets  from  exercising 
common  and  ordinary  caution  to  avoid  in- 
juring himself,  notwithstanding  the  neglect 
of  the  city  authorities.     Perhaps  the  earliest 
reported  case  on  contributory  negligence  in 
the  English  law  is  Butt&rfield  v.  Forrester, 
11  East,  60.     That  was  an  action  for  dam- 
ages for  obstructing  a  highway,    whereby 
plaintiff  was  thrown  from  his  horse  and  in- 
jured.    The  defendant,  for  the  our  pose  of 
making  repairs  to  his  house,  which  was  close 
by  the  roadside,  had  put  up  a  pole  partly 
across  the  street  on  his  side,  leaving,  how- 
ever, free  passage  through  the  street  along 
the  other  side  of  the  way ;  and  plaintiff,  rid- 
ing rapidly  through  the  street,  just  at  night- 
fall, but  before  it  was  dark,  not  observing 
the  obstruction,   rode  violently  against  it, 
and,  being  thrown  from  his  horse,  was  se- 
riously injured.     It  was  held  he  could  not 
recover.    Lord   Ellenborouf^h  saying:     "A 
party  is  not  to  cast  himself  upon  an  obstruc- 
tion which  has  been  made  by  the  fault  of 
another,  and  avail  himself  of  it,  if  he  does 
not  himself  use  common  and  ordinary  cau- 
tion to  be  in  the  right."    **This  is  a  general 
rule  of  law  as  to  contributory  negligence, 
which   applies,    as    of   course,    to    actions 
brought  by  travelers  for  injuries  received  by 
reason  of  defects  or  obstructions  upon  the 
highway."     Beach,   Contrib.    Neg.    8  246. 
Ordinarily,  the  question  whether  plaintiff, 
under  all  the  circumstances,  has  been  guilty 
of  contributory  negligence,  is  one  for  the 
Jury.     Loewer  v.  Sedalia,  supra.     But  if  the 
evidence  elicited  to  establish  the  contribu- 
tory negligence  of  plaintiff  admits  of  no 
other  fair  inference  than  that  he  was  negli- 
gent, and  that  his  own  negligence  contrib- 
uted  directly  to,    or  was,  in  other  words, 
the  proximate  cause  of,  the  injury,  then  it 
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becomes  one  for  the  court,  and  a  demurrer 
to  the  evidence  will  be  sustained.     That  or- 
dinary care  required  of  the  city  to  place  a 
guarcl-rail  at  the  end  of  this  viaduct  is  not 
debatable ;  that  it  is  the  dutv  of  a  city  to 
keep  its  streets  reasonably  safe  for  travel  by 
night  as  well  as  by  day, — must  also  be  con- 
ceded.    But  in  this  case  the  plaintiff  lived 
in  the  immediate  vicinity  of  the  end  of  this 
viaduct  from  which  he  fell,  and  had  lived 
there  for  seven  years.     He  had  frequently 
walked  over  it,    though   he  says  when  he 
worked  at  the  packing  house  lie  always  took 
the  James  street  viaduct,  because  it  was  bet- 
ter, in  that  ** there  aint  no  stairs  going  up 
and  stairs  going  down  ;  and  the  steps  are  rot- 
ten and  decayed  up  there  [referring  to  the 
viaduct  in  question],  and  I  knew  that."    He 
knew  of  the  abrupt  ending  of  the  viaduct, 
and  knew  there  was  a  railing  there,  and  could 
see  it  that  night.     Knowing  the  situation, 
then,  as  he  did,  can  there  be  two  opinions  as 
to  his  conduct  in  running  a  race,  in  the  dark, 
over  that  viaduct  that  night,  and  can  there 
be  an^  doubt  that  his  reckless  carelessness  in 
throwing  himself,  while  so  running,  against 
this  guard-rail,  contributed  directly  and  was 
in  fact  the  proximate,  if  not  the  sole,  cause 
of  his  injurv?    The  railing  was  put  tiiere  as 
a  warning  of  the  danger,  and  to  prevent  those 
who  should  use  the  viaduct  in  an  ordinarily 
careful  manner  from  being  hurt.     It  will  be 
remembered  that  the   way  was  constructed 
solely  for  pedestrians.    It  was  not  to  be  sup- 
posed that  grown-up  men   would  expect  to 
propel  themselves  against  it  in  running  races, 
and  of  course  was  not  constructed  with  such 
a  view.     But  that  it  w*as  entirely  sufficient 
for  the  purpose  for  which  it  was  erected,  we 
think  clearly  appears  not  only  from  plain- 
tiff's evidence,  but  was  abundantly  estab- 
lished by  that  of  defendant.     Those  only 
who  are  using  a  highway  or  street  in  an  or- 
dinary careful  way  have  a  right  to  complain 
of  defects  therein.      Many  well-considered 
cases  hold  that  persons  who  use  the  street  to 
run  races  or  for  games  cannot  recover  for  de- 
fects therein.    McCarthy  v.  Portland.  67  Me. 
167,  24  Am.  Rep.  23;  Harper  v.  Milwaukee, 
30  Wis.  371 :  BlodgettY.  BiMon,  8  Allen,  237. 
In  Siickney  v.  f^ilem,  3  Allen,  374,  the  su- 
preme court  of  Mass:ichii5;ctts,  in  an  opinion 
by  Chief  Justice  Bigeluw,  held  that  the  city 
was  not  liable  in  damages  to  one  who,  while 
stopping  in  the  highway  for  the  purpose  of 
conversation,  leaned  against  a  defective  rail- 
ing, and  was  injured.     He  said :    "  The  legnl 
obligation   of  keeping  a  sufficient  railing 
upon  a  highway  is  imposed  only  when  it  is 
necessary  to  mark  the  limits  of  that  part  of 
the  roaa  within  which  persons  may  safely 
travel,  or  to  furnish  a  guard  against  danger- 
ous places,  so  that  proper  protection  may  be 
afforded  to  those  who,  in  the  exercise  of  due 
care  as  travelers  while  passing  or  standing 
on  the  way,  might  otherwise  be  exposed  to 
accident  or  injury ;"  and  a  demurrer  to  the 
evidence  was  sustained.     We  have  not  over- 
looked   plaintiff's   statement    that   he    was 
walking,  but  we  have  considered  it  with  his 
other  statement  that  he  had  bantered  Baioe 
for  a  race,  and  that  really  he  remembered 
nothing  after  that.     But  he  is  bound  by  the 


ISSH. 


Thomas  y.  Maboh. 


727 


evidence  of  his  witness  Baine,  who  says,  in 
answer  to  plaintifE's  counsel,  that  plaintiff 
was  running  when  he  encountered  the  rail- 
ing, and  was  precipitated  to  the  ground,  and 
that  he  could  see  the  plaintiff,  and  that  it 
was  a  moonlight  night.  But  if  it  was  dark, 
so  much  more  reckless  was  plaintiff's  con- 
duct, knowing,  as  he  did,  the  condition  of 
the  Tiaduct,  and  swearing,  as  he  does,  that 
he  did  not  know  how  close  he  was  to  the  end. 
Under  such  circumstances  the  inference  can 
be  but  one  way,  and  that  is  that  he  was  neg- 
lig^ent  in  carelessly  running  against  the 
guard-rail,  and  that  his  own  conduct  was 
the  proximate  cause  of  his  present  unfortu- 
nate condition,  and  the  city  cannot  he  made 
to  respond  therefor.  Much  reliance  is  seem- 
ingly placed  upon  Zoetoer  v.  Sedalia^  mipra^ 
but  it  is  plain  the  two  cases  are  very  unlike. 
In  that  case  the  city  had  negligently  failed 
to  put  a  railing  on  the  edge  of  ue  walk  over 
the  creek,  and  the  plaintiff  was  carefully 
trying,  between  the  ilashes  of  lightning,  to 


grope  his  way  across  the  bridj^  on  his  way 
home.  He  did  not,  as  this  plaintiff,  disre- 
gard all  the  laws  of  prudence  by  running  a 
foot  race  in  the  dark  across  the  bridge.  Nor 
does  the  fact  that  there  were  no  artificial  lights 
on  the  viaduct  aid  plaintiff  under  the  evi- 
dence in  this  case.  It  was  a  moonlight  night, 
and  there  was  sufficient  light,  according  to 
Baine's  testimony,  for  any  pedestrian  who 
was  using  the  viaduct  in  a  reasonably  cau- 
tious way  to  see  the  guard-rails.  Plaintiff 
was  hurt  because  he  heedlessly  ran  headlong 
to  the  edge  of  a  precipice,  of  which  he  was 
fully  cognizant,  and  broke  down  the  very 
precaution  placed  there  for  his  protection. 
When  entirely  new,  it  would  hardly  have 
withstood  such  an  assault,  not  having  been 
erected  for  such  a  purpose.  For  such  reck- 
lessness the  law  affords  no  remedy. 

The  judgment  U  ref>eraed. 

All  concur. 

Petition  for  rehearing  overruled. 
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>!•   Where  the  common  council  of  »  mn- 
nicipal  corporation  has  ffiven  Its  cre<lltor 
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an  order  on  its  treasurer  for  the  payment  of  his 
claim,  and  then  refuses  to  pay  it  or  provide  for 
its  payment,  mandamus  Is  the  creditor's  proper 
remedy,  and  he  is  not  required  to  first  reduce  hit 
claim  to  judgment  by  one  of  the  ordinary  actions 
at  law. 

8«  When  there  Is  an  epidemic  of  small- 
pox or  other  dangerous  contaiplous  disease 
within  the  corporate  limits,  the  council  of  such 
city,  town,  or  village  has  power  to  provide  for 


Note.— On  the  question  of  the  right  to  a  writ  of 
mandamus  to  compel  the  levy  of  taxes  to  pay  a 
dalm  which  has  been  audited  and  allowed  the 
opinion  of  the  court  and  the  briefs  of  counsel  in 
the  above  case  present  many  authorities.  Without 
sttempting  in  this  place  to  annotate  that  question, 
we  call  attention  to  the  similar  question  of  the 
rljrht  to  a  mandamus  to  compel  a  custodian  of  mu- 
nicipal funds  to  pay  a  municipal  debt,  which  is 
treated  in  a  note  to  Ray  v.  Wilson  (Fla.)  U  L.  B.  A. 
773,  in  which  the  effect  of  an  alternative  remedy  Is 
ehown  to  depend  on  statutory  provisions. 

That  the  remedy  of  mandamus  may  be  had  to 
«ompel  a  county  board  to  allow  claims  properly  in- 
curred and  approved  by  health  authorities  Is  de- 
cided in  Elliott  V.  Kalkaska  Supre.  S8  Mich.  452,  65 
Am.  Bep.  70S,  and  People  v.  Macomb  County 
Suprs.  8  Mich.  47S. 

In  that  state  a  statute  gives  the  board  of  super- 
visors exclusive  power  to  fix  the  amount  of  com- 
pensation for  services  rendered,  and  adjust  all 
claims  against  the  county,  without  any  right  to  ap- 
peal therefrom. 

Sepecial  pouwrs  and  lidbHitiee  of  muntcipalUiee  in 

Ume  of  epidemica, 

s.  Jn  gener&L 

b.  Peet  hottsesm 

c.  VaecinatUmm 

d.  Phynicians* 

e.  Nuning^  attendance^  and  support, 

f.  Effect  of  eettlemenb  of  sick  person,  i 

s.  In  general. 
The  powers  of  local  as  well  as  of  general  author- 
ities in  respect  to  quarantine  are  considered  in  the 
note  to  Hunt  v.  Warner,  ante,  484. 

««L.R.  A. 

See  also  28  L.  R.  A.  208. 


In  the  present  note  other  powers  as  to  epidemics 
will  be  considered.  These  are  now  very  generally 
defined  by  statutes,  but  the  above  case  of  Thomas 
V.  Mason  very  emphatically  announces  that  there 
is  an  inherent  power  to  relieve  the  indigent  sick  in 
such  an  emergency. 

So  it  was  decided  in  Louisiana  that  a  municipal 
corporation  has  inherent  power  to  employ  phy- 
sicians for  the  indigent  sick  during  an  epidemic. 
Vlonet  V.  First  Municipality  of  New  Orleans,  4  La. 
Ann.  43. 

Memljers  of  a  board  of  health  acting  in  good  faith 
are  not  liable  for  error  of  judgment  in  caunng  the 
removal  as  a  nuisance  of  property  believed  to  be 
the  cause  of  the  prevalence  of  a  malignant  disease, 
such  as  brush  placed  in  a  river  for  oyster  planting 
which  it  is  believed  caused  diphtheria.  Raymond 
V.  Fish,  61  Conn.  80,  60  Am.  Bep.  8. 

As  to  liability  for  communicating  contagious  dis- 
ease, see  note  to  State  v.  Butts  (8.  Dak.)  19  L.  B.  A. 
72Bi. 

b.  Pest  houses. 

A  municipal  corporation  having  power  to  **re- 
move  or  confine  persons  having  infectious  or  pes- 
tilential diseases"  has  power  to  rent  a  building  for 
smaU-pox  patients.  Anderson  v.  0*Gonner,  96  Ind. 
168. 

But  the  power  of  the  city  and  oounty  of  San 
Francisco  to  purchase  real  estate  for  a  smaU-poz 
hospital  is  not  inherent,  and  is  not  included  in  au- 
thority to  make  and  enforce  police,  sanitary,  and 
other  regulatiooR,  or  to  make  all  necessary  or  ex- 
pedient regulations  for  the  preservation  of  the 
public  health,  or  to  allow  $6,000  per  year  '^r  the 
support  or*  the  small- pox  hospital,  as  this  last  pro- 
vision is  evidently  Intended  to  refer  to  the  expenses 
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Kov., 


tlM  medical  treatmeot  and  care  of  poor  persons' 
resldiDff  therein.  See  sections  28  and  48  of  chap- 
ter 47  of  the  Code.  And  when  It  has  power  to 
create  a  debt  It  can,  in  a  proper  case,  be  com- 
pelled b7  mandamus  to  provide  funds  for  its 
payment, 
8«  The  power  fl^Ten  by  the  statute  t^o  the 
state  and  local  boards  of  health  is  not,  in  such 
case,  exclusive. 

(November  24, 1894.) 

ERROR  to  the  Circuit  Court  for  Mason 
County,  to  review  a  Judgment  denying  a 
writ  of  mandamus  to  com  pel  defendant  to  pay 
a  claim  for  money  alleged  to  be  due  by  it  to 
plaintiff  for  services  rendered.     Reterted, 

The  facts  are  stated  in  the  opinion. 

Mr.  Charles  E«  Hofl^fl:,  for  plaintiff  in 
error: 

The  power  to  relieve  the  indigent  sick,  es- 
pecially in  times  of  epidemic  disease,  and  to 
provide  for  the  poor  who  are  unable  to  labor, 
is  inherent  in  every  municipal  corporation. 


Vianet  t.  FirH  MunieipaU^  &f  New  Or- . 
leans,  4  La.  Ann.  42;  OMtoaUr  t.  Tveker,  8$ 
Mich.  474,  24  Am.  Rep.  001;  Bae  v.  FUnU  51 
Mich.  526.  See  also  S^ma  t.  MvUen,  46  Ala. 
411;  Logan  v.  Neto  Orleans,  27  La.  Ann.  101; 
Blv^ptm  T.  Studabaker,  106  Lad.  128. 

When  the  work  has  been  performed  nnder 
contract  for  a  municipal  corporation,  although 
such  contract  and  work  were  not  wholly 
within  its  powers,  still  after  the  work  hss  been 
done  thereunder  which  inures  to  the  corpora- 
tion's benefit,  it  cannotiref  ase  to  make  compen- 
sation therefor,  unless  the  thing  thus  dene  for 
the  corporation  is  prohibited  by  statute  and 
public  policy. 

Sehipper  v.  Aurora,  6  L.  R  A.  818,  131 
Ind.  154;  2  Dill.  Mun.  Corp.  4th  ed.  p.  581. 
note,  citing  State  Board  of  Agriculture  v.  City 
tens  Street  R.  Co,  47  Ind.  407,  17  Am.  Bep. 
702;  AUegfuny  City  v.  McClurJean,  14  Pa.  81; 
Kramraih  v.  Albany,  127  N.  Y.  575;  WaH  v. 
Forest  Urote,  20  Or.  855. 

The  doctrine  of  ultra  vires  should  net  be  al- 


of  an  existing  hospltaL  Von  8chmidt  v.  Widbur 
(Cal.)  Dec.  21. 1894. 

So  authority  to  a  board  of  health  to  "procure" 
suitable  places  for  the  reception  of  persons  under 
quarantine,  and  persons  sick  with  Asiatic  or  malig- 
nant cholera,  does  not  extend  to  the  purchase  of  a 
place  for  that  purpose.  People  v.  Monroe  County 
Buprs.  18  Barb.  667. 

Under  the  Iowa  Law,  Blgbteenth  Gen.  Assem., 
chapter  151,  the  board  of  health  can  bind  the 
county  to  pay  for  materials  to  build  a  pest  house  to 
prevent  the  spread  of  contagious  diseases.  Al- 
though  the  statute  provides  in  general  that  ex- 
penses of  caring  for  such  sick  and  infected  persons 
shall  be  chargeable  primarily  to  them  if  able  to 
pay,  the  question  as  to  the  liability  of  persons  con- 
fined in  a  pest  house  to  pay  for  the  expense  of  con- 
structinflr  it  was  held  not  to  be  properly  presented 
in  the  case,  and  the  court  intimated  a  doubt  as  to 
their  being  properly  chargeable  with  that  expense. 
Staples  V.  Plymouth  County,  62  Iowa,  864. 

The  expense  of  moving  a  house  for  the  occu- 
pancy of  infected  persons  seems  to  be  properly 
incurred  by  a  town  but  cannot  be  recovered  from 
another  town  because  the  infected  persons  have  a 
settlement  in  the  latter,  under  a  statute  permitting 
such  recovery  of  the  expense  of  necessaries  fur- 
nished to  such  persons.  Kennobunk  v.  Alfred,  19 
Me.  221. 

A  town  in  Massachuratts  is  held  liable  for  ex- 
penses properly  incurred  by  the  board  of  health, 
but  not  for  unlawful  possession  of  a  dwelling  taken 
without  the  owner^s  consent  t)ecauBC  of  a  person 
therein  who  has  a  contagious  disease  and  Is  too 
sick  to  be  moved.  Spring  v.  Hyde  Park,  137  Mass. 
664,  60  Am.  Rep.  884.  See  other  cases  to  similar 
effect  in  nott  to  Hurst  v.  Warner,  ante.  484. 

Crowded  and  filthy  tenements  which  have  been 
occupied  by  sroail-pox  patients  may  t>e  condemned 
as  a  nuisance,  even  after  they  have  been  cleaned 
and  whitewashed.    Ferguson  v.  Selma,  43  Ala.  398. 

c.  VoMiinatUm, 

Under  the  Vermont  statute  requiring  the  select- 
men of  a  town  in  which  a  person  has  small- pox  to 
provide  pest  houses  "  and  in  all  such  cases  ...  to 
take  the  roost  prudent  measures.**  the  power  of  the 
selectmen  extends  to  the  incurring  of  expense  for 
vaccinatmg  inbobUauts  when  they  are  exposed  to 
the  disease  by  reason  of  its  proximity,  even  when 
no  case  of  it  has  yet  appeared  in  the  town,  and 
charging  the  expense  upon  the  town.  Hazen  v. 
Strong,  2  Vt.  427. 

Under  New  Hampshire  Be  v.  Stat.,  chapter  120, 

26  L.  R  A. 


section  1,  providing  that  any  town  may  appoint  an 
agent  to  vaccinate  all  persons  at  the  expense  of  the 
town  who  have  not  had  small-pox,  the  financial 
ability  of  the  person  vaccinated  does  not  prevent 
such  agent  from  recovering  of  the  town  for 
vaccinating  them.  Wilkinson  v.  Albany,  28  N.  H. 
9;  McInUre  v.  Pembroke,  63  N.  H.  462. 

A  physician  who  is  a  member  of  a  board  of  health 
is,  on  the  ground  of  public  policy,  denied  the  right 
to  recover  for  services  in  vaccinating  school  pupils 
under  employment  by  the  board  to  which  he  be- 
longs. Fort  Wayne  v.  Kosenthal,  76  Ind.  Ifi6,  89 
Am.  Rep.  127. 

For  compulsory  vaccination,  see  tiofe  to  DufllelA 
Y.  Willlamsport  School  Dist.  (Pa.)  26  L.  B.  A.  16& 

d.  PhysUiiant, 

Stearns  county  in  Minnesota  was  made  liable  bf 
Special  Laws  1881  (Bx.  Sess.)  chap.  104,  for  the  ser- 
vices of  a  physician  during  a  small-pox  epidemic, 
under  employment  by  the  board  of  health,  and 
this  includes  employment  by  one  member  of  the 
l>oard  which  the  board  ratified.  Schmidt  v.  Stearns 
County,  84  Minn.  112. 

A  township  boai-d  cannot  delegate  its  power  to 
employ  a  physician  in  the  time  of  epidemic  to  a 
committee  of  other  persons.  Young  y.  Blackliawk 
County,  66  Iowa,  460. 

That  the  power  to  employ  a  physician  for  such 
patients  is  inherent  in  the  absence  of  statutory 
authority  is  decided  in  Vionet  v.  First  Municipality 
of  New  Orleans,  4  La.  Ann.  42. 

A  mere  oral  employment  of  a  city  physician  at 
extra  compensation  to  attend  small-pox  patients  is 
valid,  In  the  absence  of  any  contrary  requiremeat 
of  statute  or  ordinance,  and  is  shown  by  his  request 
therefor  to  the  common  council  in  session,  and  tha 
reply  by  one  member  that  he  should  go  on  with  his 
small-pox  patients,  and  they  would  do  what  wss 
right.  In  this  case  it  seemed  that  it  was  the  custom 
to  pay  the  city  physician  extra  oompensatloo  for 
such  services.    Selma  v.  Mullen,  40  Aia.  41L 

A  city  physician  is  Justified  under  a  statute  re- 
quiring ''all  possible  care  "  to  prevent  the  spread 
of  contagious  diseases.  In  advi^g  the  removal  of 
paper  from  the  walls  of  rooms  in  which  small-pox 
patients  have  been  kept,  although  physicians  maf 
differ  as  to  this  necessity,  since  experiments  to  sea 
how  little  cleiiiisiug  will  answer  cannot  be  allowed. 
Seavey  v.  Preble,  64  Me.  120. 

A  physician  attending  small-pox  patients,  wbo 
are  not  paupers  but  able  to  pay  tor  their  own  osit 
and  support,  although  employed  by  aeleotmeD« 
cannot  recover  compensation  from  the  town  in 
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"  lowed  TO  prevail,  where  it  would  defeat  the 
ends  of  Justice  or  work  a  legal  wron;^. 

Union  Water  Go,  v.  Murph^B  Fluming  Co. 
22  Cal.  620;  mrrU  A  E.  R,  Qo,  v.  8u99tt  R 
Co.  20  N.  J.  Eq.  542;  Whitney  Arm9  Co.  v. 
Barlow  68  N.  T.  62,  20  Am.  Rep.  504. 

In  the  application  of  the  doctrine  of  tUtra 
vires  to  corporate  acts,  the  courts  make  a  dis- 
tinctioD  between  contracts  executory  and  con- 
tracts executed,  allowing  the  latter  generally 
to  stand. 

Bock  Island  v.  McEniry,  89  HI.  App.  218; 
MerriU  v.  Millard,  4  Eeyes,  208;  Paris/i  y. 
Wheeler,  22  N.  Y.  508;  Zabnskie  v.  Cleveland, 
C.  dk  C.R.CO.U  U.  8. 28  How.  881.  16  L.  ed. 
488:  BimU  v.  MicJiigan  S.  db  N.  1,  R.  Cos.  22 
N.  Y.  258;  Gary  v,  Cleveland  A  T.  R.  Co.  29 
Barb.  85;  Cliapman  y.  Mad  River  db  L.  E.  R,  Co. 
6  Ohio  St.  187.  See  note  to  Scranion  Elec- 
tric Light  dk  Heat  C<fe  App.  1  L.  R.  A«  285, 
122  Pa.  154. 

In  the  case  here  the  account  or  claim  of  pe- 
titioner's assignor  has  been  audited  and  al- 
lowed by  the  common  council  of  the  defendant 
in  error,  and  in  the  absence  of  proof  to  the 


contrary,  the  presumption  is  that  this  demand 
against  the  town  is  just  and  correct. 

State  y.  ffoboken,  88  N.  J.  L.  891. 

Our  statute,  re^latinp:  mandamus  proced- 
ure, treats  the  wnt  of  mandamus  as  an  ordi- 
nary action  at  law. 

Fisher  v.  Charleston,  17  W.  Va.  612. 

If  the  town  can  make  the  same  defense  in 
mandamus  that  it  can  in  an  ordinary  action  at 
law,  and  as  a  judgment  in  an  action  at  law 
would  have  to  be  enforced  by  mandamus  upon 
the  refusal  of  payment,  why  not  determine  the 
town's  liability  and  give  the  plaintiff  an  effec- 
tual remedy  for  its  enforcement,  in  one  and 
the  same  action. 

Johnson  v.  Aklerson,  88  W.  Va.  478;  Glou- 
cester County  Suprs.  v.  Catlett,  86  Va.  158; 
Cumberland  County  Suprs.  v.  Randolph  (Va.) 
Feb.  2, 1898;  Sheridan  v.  FUming,  93  Mo.  821; 
Hopper  y.  Union  Ikcp.  54  N.  J.  L.  248;  State 
y.  Wirt  County  Court,  87  W.  Va.  808;  Gardner 
V.  Haney,  86  Ind.  17;  KOly  y.  Wimberly,  61 
Miss.  548. 

County  and  city  orders  signed  by  the  proper 
officers  are  prima  facie    binding  and  legal. 


New  Hampshire  as  the  statute  does  not  authorize 
such  a  recovery,  although  it  does  authorize  recov- 
ery for  the  expense  of  vaooinatln^  sucb  persons. 
But  the  oourt  indicates  an  opinion  tbat  people 
miflrht  be  in  a  temporary  condition  of  pauperism 
while  in  the  pest  house,  such  that  support  and  care 
which  they  were  unable  to  furnish  for  themselves 
mifirht  be  furnished  by  the  town.  Mclntire  v.  Pem- 
liroke,  63  N.  H.  4flS;  Wilkinson  v.  Altwny,  28  N.  H.  9. 
But  the  employment  of  a  physician  for  scarlet- 
fever  patients  by  a  person  who  is  authorized  by 
the  board  of  health  to  provide  for  the  wanis  of 
such  persons  as  long  as  is  necessary  for  the  safety 
of  the  public,  makes  the  township  in  Blichigan 
liable  for  his  compensation,  and  the  physician 
need  not  look  anywhere  else  for  his  pay.  Wilkia- 
son  y.  Long  Bapids  Twp.  74  Mich.  68. 

e.  NursUiu,  attendance^  and  support. 

Under  Iowa  Laws  I8th  C^en.  Assem.  chapter  151, 
the  expense  incurred  by  the  board  of  health  in  the 
care  of  small-pox  patients  can  be  charged  on  the 
county  only  when  the  persons  are  not  able  to  pay 
it  themselves.  Gill  y.  Appanoose  County,  68 
Iowa,  2a 

One  who  takes  care  of  a  small-pox  patient 
brought  into  his  house  by  order  of  the  board  of 
health  can  recover  the  amount  of  his  bill  approved 
by  the  board  of  health  under  Mich.  Rev.  Stat., 
840. 1 16,  if  neither  the  patient  nor  any  one  respon- 
sible for  the  support  of  the  patient  is  able  to  pay 
the  expenses.  People  v.  Maoomb  County  Suprs.  8 
Mich.  475. 

But  under  Bow.  Bev.  Stat,  (Mich.)  sections  1647, 
1648,  the  ability  of  a  small-pox  patient  in  a  pest 
house  to  pay  a  nurse  employed  by  the  board  of 
health  is  immaterial  on  the  question  of  the  rights 
of  the  nurse  to  recover  from  the  county.  Elliott 
V.  Kalkaska  Suprs.  68  Mich.  462,  55  Am.  Bep.  706. 

So  the  services  of  a  nurse  in  a  small-pox  hospital 
under  employment  of  the  common  council  of  the 
city  which  is  charged  with  the  powers  and  duties 
of  a  board  of  health,  make  a  valid  charge  against 
the  city.    Bae  v.  Flint,  61  Mich.  506. 

A  person  employed  by  city  health  oifloers  to 
nurse  and  care  for  members  of  her  own  father^s 
family,  who  are  confined  against  their  will  in  the 
pest  house,  can  recover  compensation  therefor. 
Labrie  v.  Manchester,  59  N.  H.  120,  47  Am.  Rep.  179. 

A  father  is  not  chargeable  by  the  town  with  the 
expense  of  keeping  his  minor  child  at  the  house  of 

S6L.R.A. 


another  person  where  she  Is  taken  sick  with 
small-pox  and  which  is  established  as  a  pest  house 
by  the  authorities  under  statutory  provisions. 
Farmiogton  v.  Jones,  86  N.  B.  271.  There  seems  to 
have  been  no  claim  of  any  statutory  provision 
authorizing  such  recovery  and  no  express  promise, 
so  that  the  claim  was  asserted  on  an  Implied 
assumpsit  to  pay  for  necessary  care  for  the  child. 

Necessary  food  and  clothing  for  all  persons  who 
are  Isolated  with  those  who  are  sick  in  the  same 
families  maybe  included  in  the  expense  of  the 
isolation,  whether  the  well  persons  were  needed  aa 
nurses  and  attendants  for  the  sick  or  not.  The 
same  is  true  as  to  the  cost  of  necessary  clothing 
furnished  to  replace  infected  clothing  which  is 
burned  by  the  authorities.  Clinton  y.  Clinton 
County,  61  Iowa,  206. 

f.   Effect  of  settlement  of  sicH  person. 

Under  Maine  Stat.  1821,  chapter  127,  providing 
against  the  spread  of  contagious  disease's,  neces- 
saries including  among  them  nurses,  attendants, 
etc.,  and  other  assistance,  furnished  to  a  pauper 
having  a  contagious  disease,  are  to  be  chamed  to 
the  town  to  which  he  belongs;  that  is,  the  one  in 
which  he  has  a  legal  settlement,  although  he  may 
reside  elsewhere.  But  the  expense  of  moving  a 
house,  although  it  may  be  properly  incurred,  and 
otber  exi^enses  incurred  for  the  protection  of  the 
inhabitants  and  the  prevention  of  the  spread  of 
diseases  cannot  be  recovered  by  the  town  which 
incurs  them  from  any  other  town.  There  being  no 
provision  therefor  in  the  statute.  Kennebunk  v. 
Alfred,  19  Me.  221. 

The  Iowa  statute  makes  it  the  imperative  duty 
of  a  local  board  of  health  to  provide  for  small-pox 
patients  regardless  of  their  settlement,  and  if  no 
county  can  t)0  charged,  there  is  no  provision  •  in 
the  statute  for  the  payment  of  the  expenses. 
Clinton  V.  Clinton  County,  61  Iowa,  206. 

Under  this  Iowa  statute  a  sick  or  infected  per- 
son who  is  not  shown  to  have  any  settlement  must 
be  deemed  to  belong  to  the  county  where  the  re- 
lief t)ecome8  necessary.    Ibid. 

But  if  an  infected  person  has  a  settlement  in  the 
county  the  county,  under  MoClaln*s  Stat.,  466, 18th 
Gen.  Assem.  chap.  151,  §ft  21,  82,  is  chargeable  with 
the  expense  of  the  removal  or  isolation,  and  f 07 
payment  of  physician^s  charges,  provided  the  in* 
1  diyiduals  are  not  able  to  pay.    Ibid,        B.  A.  B. 
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Not., 


These  officers  will  be  presumed  to  have  done 
their  duty.  Such  orders  make  a  prima  facie 
cause  of  action.  Impeachment  must  come 
from  the  defendant. 

1  Dill.  Mun.  Corp.  4th  ed.  §  502,  p.  666. 

Mr,  John  U.  Myers,  for  defendant  in 
error: 

The  town  of  Mason  has  no  authority,  either 
express  or  by  necessary  implication,  by  its 
charter  or  acts  of  incorporation,  to  levy  a  tax 
to  support  its  poor,  etc. 

Mandamus  will  not  issue  to  compel  payment 
of  a  warrant  drawn  upon  the  city  treasury. 

ConnersmlUY.  Connerstille  Uydraiilic  Co.  86 
Ind.  184;  8tate  v.  Snodgrass,  98  Ind  546:  Jerome 
V.  Hio  Grande  Count//  ('omrs.  18  Fed.  Rep  873; 
14  Am.  &Eng.  Encyclop.  Law,  p.  180,  and  cases 
cited;  Merrill.  Mandamus,  ^§  16-19;  Coj/  v. 
Lyons  City,  17  Iowa,  1,  86  Am.  Dec.  539. 

It  must  be  first  shown  that  the  respondents 
have  power  under  the  law  to  levy  a  tax  to  pay 
the  indebtedness  in  question,  for  an  officer  or 
a  public  board  cannot  be  required  by  this 
writ  to  do  an  act  which  ia  not  clearly  author- 
ized by  law. 

It  must  be  shown  in  each  case  that  the  offi- 
cer or  board  has  power  to  levy  taxes  to  pay  the 
claim  in  controversy,  before  they  will  be  or- 
dered to  make  the  levy. 

Carroll  County  Suprs.  ▼.  United  States,  86 
U.  8.  18  Wall.  71,  21  L.  ed.  771;  StaU  v.  Hai- 
ney,  74  Mo.  329;  Clay  County,  Iowa,  v.  United 
States,  116  U.  8.  616.  29  L.  ed.  482;  Coffin  v. 
Dawnport.  26  Iowa,  615;  Polk  v.  Winett,  37 
Iowa,  84;  United  States  v.  Macon  County  Ct. 
^  U.  8.  582,  25  L.  ed.  881;  14  Am.  <&  Eng. 
Encyclop.  Law,  p.  187;  Merrill,  Mandamus, 
§180. 

Mandamus  will  not  lie  to  compel  the  levy  of 
«  tax  for  the  payment  of  a  warrant  drawn 
upon  the  treasur}'  of  a  municipal  corporation 
before  such  warrant  has  been  reduced  to  a 
judgment. 

,State  V.  Pacific  Trustees,  61  Mo.  155;  State 
v.  Clay  County,  46  Mo.  231;  ConnersiiUe  v. 
Connersville  ihidravlic  Co,  86  Ind.  184;  State 
T.  Snodgrass,  98  Ind.  546,  14  Am.  &  Eng. 
Encyclop.  Law,  p.  180;  Jerome  v.  Rio  Grande 
County  Comrs,  18  Fed.  Rep.  873;  Merrill, 
Mandamus,  §§  16-19. 

Mandamus  will  not  lie  to  enforce  the  per- 
formance of  private  contracts. 

8ee  Hutchinson,  Treatise,  §  1277,  p.  900,  and 
cases  cited. 

Where  a  debt  remains  in  its  original  form, 
as  a  simple  contract  debt,  the  creditor  has  no 
legal  right  to  a  mandamus  to  compel  the  city 
to  collect  a  tax  for  its  payment,  unless  the  debt 
is  contracted  under  a  special  law  or  vote  au- 
thorizing such  proceedings  to  enforce  its  pay- 
ment. 

Coy  V.  Lyons  City,  17  Iowa,  1,  85  Am.  Dea 
639;  Jerome  v.  Rio  Grande  County  Comrs. 
s^ipra;  State  v.  Jersey  dtp  Board  of  Finance, 
41  N.  J.  L.  135;  United  States  V.  Macon  County, 
^99  U.  8.  582,  25  L.  ed.  331. 

The  town  of  Mason  has  no  power  to  levy  a 
tax  to  keep  its  poor. 

Welh  V.  Mason,  28  W.  Va.  456. 

Every  purchaser  of  a  town  order  or  bond 
issued  by  the  authority  of  the  officers  of  a 
municipal  corporation  is  chargeable  with  no- 
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tice  of  the  statute  under  which  the  order  or 
bond  is  issued. 

United  States  v.  Mason  County  Ct.  09  U.  S. 
590,  25  L.  ed.  332. 

The  assignee  of  a  non-negotiable  claim  can 
stand  on  no  higher  ground  ihan  the  assignor, 
and  he  is  entitled  to  no  more  consideration, 
even  though  the  assignment  be  for  value. 

Davis  V.   Wayne  County  Ct.  38  W.  Va.  104. 

Mandamus  will  not  lie  to  compel  a  munici- 
pal corporation  to  raise  money  to  pay  a  claim 
so  long  as  it  is  an  open  question  whether  the 
claim  is  a  legal  obligation  on  the  corporation. 

Loomis  v.  Rogers  Tkop,  Board,  53  Mich. 
135;  State  v.  Manitowoc,  52  Wis.  42a 

The  remedy  by  mandamus  is  extraordinary, 
and  if  the  ri&ht  is  doubtful  or  the  duty  discre- 
tionary,  or  if  there  be  any  ordinary  and  ade- 
quate specific  legal  remedy,  the  wnt  will  doI 
in  general  be  allowed. 

2  Dill.  Mun.  Corp.  §  824,  and  cases  cited. 

Mandamus  will  not  lie  where  there  is  ao  ad- 
equate remedy  by  statute  or  by  any  ordioary 
action  at  law. 

Commissioners  of  Poor  of  St.  PauTs  Parish, 
V.  Lynah,  2  McCord,  L.  170;  CrandaU  v.  Am- 
ador County,  20  Cal.  73;  State  v.  Jersey  City 
Board  of  Finance  d  Taxation,  39  N.  J.  L.  629; 
Johnson  County  Comrs.  v.  JIic/,s,  2  Ind.  537; 
Franklin  Tuv.  Trustees  v.  State,  11  Ind.  205; 
Baker  v.  Johnson,  41  Me.  15;  People  v.  Ed- 
monds, 15  Barb.  529.  19  Barb.  468;  State  v. 
McCriUus,  4  Kan.  250, 96  Am.  Dec.  169;  Louii- 
vilU  dk  N.  A.R  Co,  v.  State,  25  Ind.  177; 
King  William  Justices  v.  Munday^  2  Leigh. 
165,  21  Am.  Dec.  604;  People  v.  Chenango 
County  Suprs.  11  N.  Y.  563;  Parrott  v.  f fridge- 
poit,  44  Conn.  180,  26  Am.  Rep.  439;  States. 
HnUted,  39  N.  J.  L.  640-  High,  Extr.  Legal 
Rem.  §  10. 

The  relator  must  have  a  clear  legal  right  to 
the  performance  of  a  parlioular  act  or  duty  at 
I  he  bands  of  the  respondent,  and  it  roust 
elenrly  appear  that  the  Ihw  affords  no  other 
adequate  remedy  to  secure  the  enforcement  of 
the  rit^ht  and  the  performance  of  the  duty  it 
is  .<«ought  lo  coerce. 

Hitfh.  Exir.  Legal  Rem.  ^§  9.  10,  15;  Gonro 
V.  Port  llenru  Iron  Co.  12  Barb.  27;  People  v. 
Thompson,  25  Barb.  73:  Tarrer  v.  Tallapo'm 
Comrs.  Ct.  17  Ala.  527;  King  v.  Nottingham 
Old  Waterworks  Co.  6  Ad.  &  El.  355. 

The  petition  must  show  clearly  that  the  re- 
lator has  no  legal  remedy  except  by  Tftn- 
damus. 

State  V.  Wood  Cointy  Ct.  83  W.  Ya.  f89; 
l\vA\,  Extr.  Legiil  Rem.  §  339,  p.  268. 

\t'iicn  the  council  allows  a  claim  which  is 
not  legally  chargeable  against  the  town,  or  the 
allowance  of  which  has  been  procured  by 
fraud  or  mistake,  its  acts  are  not  binding  oo 
the  town. 

Dill.  Mun.  Corp.  8d  ed.  §  504;  Gloucester 
County  Suprs.  v.  Catlett,  86  Va.  138. 

Mand»mus  will  only  be  wanted  where  it  ii 
clearlv  manifest  that  without  its  aid  there 
woula  be  a  failure  of  Justice. 

Knox  County  Comrs,  v.  Aspinwall,  65  U.  8. 
24  How.  876,  16  L.  ed.  785;  High,  Extr.  Legal 
Rem.  §^$  1-16;  People  v.  Mw  York,  10  Wend. 
395;  LeirisY.  W/irt^,  77  Va.  415;  Moses,  Man- 
damus, 10;  King  William  Justices  ▼.  Munday, 
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2  Lei<;h.  165,  21  Am.  Dec.  604;  iSr  parte  Vir- 
ginia Comra.  in  U.  8.  177,  28  L.  ed.  691; 
Dane  v.  Derb^/.  54  Me.  95,  89  Am.  Dec.  722; 
Merrill,  Mnodamus.  g§  10-12.  16-19;  Rex  v. 
Baker,  3  Burr.  1267;  FieAer  t.  CharlesUm^  17 
W.  Va.  595. 

Holt*  J.,  delivered  the  opinion  of  the 
court: 

J.  D.  Thomas  had  a  claim  of  $400  against 
the  town  of  Mason,  and,  to  compel  the  town 
to  make  a  levy  for  its  payment,  he  obtained 
an  alternative  writ  of  mandamus,  which  be- 
ing served,  the  defendant,  on  the  1st  day  of 
May,  1893,  in  the  county  court  of  Mason 
county,  appeared,  and  moved  to  quash  and 
dismiss  the  same;  and  the  motion  being 
arffued,  was  sustained,  the  peremptory  writ 
refused,  and  the  case  dismissed,  and  this  writ 
of  error  was  allowed  the  plaintiff,   Thomas. 

The  facts  averred  in  plaintiff's  petition  and 
the  alternative  writ  are  as  follows :  The  town 
of  Mason  provides  for  its  own  poor,  and  there- 
fore is  not  required  to  pay  any  poor  levies 
assessed  by  the  county  court  for  the  support 
of  the  poor  outside  cf  its  corporate  limits. 
8ee  Ck>de,  §  48,  chap.  47.  It  has  the  power, 
and  it  is  its  duty,  to  prevent  injury  or  an- 
noyance to  the  public  or  individuals  from 
anything  dangerous,  offensive,  or  unwhole- 
some. See  Id.  §  28,  chap.  47.  A  small -pox 
•epidemic  is  such  dangerous  and  offensive 
thing.  On  and  before  the  18th  day  of  July, 
1892,  an  epidemic  of  small -pox  prevailed  in 
said  town,  among  its  residents.  Dr.  D.  A. 
Thomas,  a  practicing  physician  of  skill  and 
experience,  was  employed  bv  the  town  to 
treat  certain  poor  persons  for  small -pox, 
who  were  proper  residents  of  the  town.  Un- 
der such  contract  and  employment,  the  doc- 
tor did  carefully,  faithfully,  and  skillfully 
treat  such  persons  in  the  town  of  Mason  for 
small-pox  during  the  month  of  July,  1892; 
made  out  and  rendered  his  account  there- 
for to  the  common  council,  amounting  to 
$436.  By  compromise  and  aKreement  the 
sum  was  fixed  at  $400  and  was  at  a  meeting 
of  the  common  council  on  the  18th  day  of 
July,  1892,  audited  and  allowed,  and  the 
council  caused  an  order  therefor,  in  due  form 
of  law,  payable  to  the  order  of  D.  A. 
Thomas,  to  be  delivered  to  him,  dated  July 
18,  1892,  and  signed  by  the  recorder,  and  ad- 
dressed to  the  treasurer  of  the  town  of  Mason. 
This  order  was  by  written  assignment  on  the 
back,  on  the  19tb  day  of  July,  1892,  for  value, 
assigned  and  delivered  by  D.  A.  Thomas  to 
plaintiff,  J.  D.  Thomas,  of  which  defendant 
then  and  there  had  notice.  On  the  8d  day  of 
April,  1893,  the  common  council,  at  a  special 
meeting,  entered  an  order  that  the  said  al- 
lowance and  order  be  set  aside  and  held  for 
naught,  and  refused  and  still  refuses  to  pay 
the  same,  or  to  levy  a  tax  for  its  payment. 
The  plaintiff  presents  an  order  dated  on  the 
18th  day  of  July,  1892,  addressed  to  the 
treasurer  of  the  town  of  Mason,  directing  him 
topay  to  the  order  of  D.  A.  Thomas,  plain- 
tiff's assignor,  $400  for  services  in  small-pox 
epidemic,  signed  by  the  recorder.  At  a  meet- 
ing of  the  common  council  of  the  town  of 
Mason  on  that  day,  plaintiff's  account,  to  the 
extent  of   $400,  was  audited,  allowed,  and 
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ordered  to  be  paid,  and  the  order,  io  due  form 
of  law,  was  issued,  signed,  and  delivered. 
By  Stat.  chap.  99,  g  14,  the  assignee  of  this 
non- negotiable  instrument  may  maintain  any 
action  in  his  own  name.  Such  orders,  signed 
by  the  proper  officers,  are  prima  facie  binding 
and  legal,  for  the  officers  will  be  presumed 
to  have  done  their  duty.  Such  orders  make 
a  prima  facie  cause  of  action.  Impeachment 
must  come  from  the  defendant.  See  Dill. 
Mun.  Corp.  4th  ed.  p.  566,  g  502,  and  note, 
page  562.  This  the  defendant  undertakes  to 
do,  and  says:  (1)  The  town  of  Mason  has 
no  authority,  express  or  implied,  under  its 
charter  or  by  general  law,  to  levy  a  tax  to 
support  its  poor,  and  that  it  must  be  clearly 
made  to  appear  that  the  municipal  corpora- 
tion has  such  power,  before  it  will  be  ordered 
to  make  the  levy  to  pay  the  claim  demanded. 

(2)  Mandamus,  in  the  absence  of  a  statute 
authorizing  it,  will  not  lie  to  compel  a  levy 
for  its  payment  before  it  has  been  reduced  to 
judgment,  and  that  we  have  no  such  statute. 
Plaintiff,  in  his  alternative  writ  and  petition, 
says  that :  (1)  The  town  of  Mason  has  such 
power  to  support  Its  poor,  and  in  point  of 
fact  exercises  ft,  and  by  reason  thereof  has  not 
paid,  or  been  required  topay,  any  poor  levies 
assessed  by  the  county  court  for  the  support 
of  the  poor  outside  of  its  corporate  limits. 

(3)  That  this  debt  was  incurred  in  the  exer- 
cise of  the  power  conferred  and  the  duty  im- 
posed by  section  28,  chapter  47,  of  the  Code 
(see  ed.  1891,  p.  426),  **To  prevent  injury 
or  annoyance  to  the  public  or  individuals 
from  anything  dangerous,  offensive,  or  un- 
wholesome." (8)  But  if  the  making  of  this 
contract  and  incurring  this  debt  by  the  cor- 
porate authorities  was  uUra  virf?«, —beyond 
their  power, — yet  the  contract  was  executed 
by  the  plaintiff ;  and  his  time  devoted  to  the 
staving  of  the  spread  of  this  pestilence, 
and  this  dangerous  and  irksome  labor  gone 
through,  cannot  be,  the  one  restored,  or  the 
other  recalled.  The  town  has  had  his  peculiar 
skill  and  services,  and  he  cannot  now  be 
placed  in  statu  quo.  Therefore,  they  are,  in 
consideration  of  this  and  of  their  saia  exemp- 
tion, estopped  to  plead  the  want  of  power  to 
contract,  and  if  they  can  contract  they  can 
be  compelled  to  pay.  (4)  That,  under  our 
statute  and  our  cases,  mandamus  may  be  used 
to  compel  the  levy  before  the  claim  is  reduced 
to  judgment,  because  our  statute  regulating 
the  proceedings  in  mandamus  conforms  it,  in 
the  methods  of  making  up  and  determining 
issues  of  law  and  of  fact,  to  the  pleading  and 
practice  in  an  ordinary  action  at  law,  and 
that,  as  the  town  has  nothing  that  can  be 
taken  on  execution,  the  judgment  is,  so  far  as 
satisfaction  and  fruition  are  concerned,  a  vain 
and  idle  thinff,  leaving  him  where  he  started, 
with  the  burden  and  delay  of  resorting  to 
mandamus  as  his  only  remedy  to  compel  the 
payment  of  his  debt.  Something  not  disputed 
or  denied  would  be  established  by  the  judg- 
ment,— that  is  all. 

This  writ  of  mandamus  is  as  old  as  legal 
memory,  and  has  not  fallen  into  desuetude 
anywhere.  It  is  now  largely  regulated  by 
statute,  and  it  is  the  common- law  mode  of 
compelling  specific  performance  of  duties  of 
a  public  or  quasi  public  nature,  and  duties 
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in  other  cases  where  the  law  has  established 
no  specific  remedy,  and  in  justice  there 
should  be  one.  See  High,  Eztr.  Legal  Rem. 
(2d  ed. )  §§  1,  8.  And  where  our  two  methods 
of  procedure,  at  common  law  and  in  equity, 
have  been  blended  into  one,  with  the  rights 
still  distinct,— but,  in  case  of  conflict,  equity 
furnishing  the  rule, — the  writ  of  mandamus 
has  quite  a  large  and  extended  ancillary  and 
supplementary  use,  in  the  nature  of  a  man- 
datory injunction  in  aid  of  legal  proceedings 
in  general.  For  its  character  and  use,  see 
DewY.  Judges  of  Sweet  Springs  Dist.  Ct.  (1808) 
8  Hen.  &  M.  1,  8  Am.  Dec.  689;  Runkel  v. 
WinemiOer  (1799)  4  Harr.  &  McH.  439.  1 
Am.  Dec.  411 ;  Dane  v.  Derby  (1866)  54  Me. 
95,  89  Am.  Dec.  722,  728,  monographic  note ; 
(hy  r.  LyoTis  City  (1864)  17  Iowa,  1,  a5  Am. 
Dec.  539.  544,  note;  Ray  v.  Trt7«em.(1892)  29 
Fla.  842,  14  L.  R.  A.  778,  and  note. 

Our  statute  (chap.  109)  regulating  proceed- 
ings in  mandamus  treats  the  writ  as  an 
orainary  action  at  law.  The  proceedings 
proceed  as  in  an  ordinary  common- law  suit, 
till  the  parties  arc  at  issue  in  fact  or  in  law ; 
then  these  are  tried  as  in  an  action  at  law  be- 
tween parties.  Fis/ier  v.  Charleston^  17  W. 
Va.  595,  and  628;  Hutchinson,  Treaties, 
§  1272,  pp.  899  et  seq.;  2  Barton,  Law  Pr.  2d. 
ed.  p.  1208,  g§  291  et  seq.  It  is  the  modern 
common-law  mandatory  injunction,  with  a 
tendency  in  our  day,  both  at  home  and 
abroad,  to  widen  rather  than  contract,  as  the 
discharge  of  the  very  duty  or  obligation  is 

f;encralTy  more  satisfactory  than  damages  for 
ts  breach.     See  2  Dill.  llLun.  Corp.  4th  ed. 
8§  S2Q  et  seq,;  Id.  S  881a. 

Has  the  town  of  Mason  power  to  provide 
for  its  own  poor?'  It  has  no  such  power,  ac- 
cording to  Wells  V.  Mason,  23  W.  Va.  466. 
Section  48  of  chapter  47  of  the  Code  savs  the 
inhabitants  of  a  town  which  provides  for  its 
own  poor  shall  not  be  required  to  pay  any 
levies  assessed  by  the  county  court  for  the 
support  of  the  poor  outside  of  said  corporate 
limits,  and  section  82  says  indirectly  that  the 
male  resident  of  the  town,  if  a  pauper,  shall 
not  be  required  to  work  the  roads  and  streets 
of  the  town ;  but  there  is  no  statute  imposing 
the  duty  on  the  town,  or  directly  exempting 
the  inhabitants  from  the  payment  of  county 
poor  rates.  But  the  power  to  relieve  the 
indigent  sick  in  times  of  epidemic  disease  is 
inherent  in  every  municipal  corporation, 
upon  the  ground  of  self- protection,  if  upon 
no  higher  ground ;  and,  as  the  question  is 
here  presented,  the  town  of  Mason  did  pro- 
vide for  its  own  poor  within  its  corporate 
limits,  and  taxpayers  were  thereby  relieved 
from  the  payment  of  county  taxes  for  such 
purpose;  but  whether  they  were  relieved  or 
not,  or,  if  relieved,  it  was  without  authority 
of  law,  is,  in  my  opinion,  immaterial  to  the 
decision  of  this  case,  for  there  is  nothing  in 
the  law  to  forbid  their  providing  for  their 
own  poor  in  such  emergency,  and,  as  a  con- 
cession, they  did  so  provide.  I  can  see  no 
reason  why  this  case,  as  made  by  plaintiff's 
petition  and  writ  (and  by  that,  and  that 
alone,  on  this  motion,  the  case  must  stand  or 
fall),  does  not  come  within  the  provision  of 
sections  28  and  29  of  chapter  47  of  the  Code ; 
for  section  28  expressly  confers  upon  the  town 
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council,  and  imposes  on  it,  the  duty  to  take 
care  to  prevent  injury  or  annoyance  to  the 
public  or  individuals  from  anything  danger- 
ous, offensive,  or  unwholesome,  and  sectioD 
29  says  it  shall  have  power  to  make  and  paas 
all  needful  orders,  by-laws,  ordinances,  reso- 
lutions, rules,  and  regulations  not  contrary 
to  the  constitution  and  laws  of  this  state. 
This  petition  says  that  small-pox  is  loath- 
some and  contagious;  that  it  prevailed  in 
this  town,  among  the  indigent  and  others,  as 
an  epidemic,  to  the  great  damage  and  injury 
of  the  people  of  tlie  town,  and  annoyance  of 
the  public  in  ^neral.     What  is  it,  that  we 
can  take  judicial  notice  of,  that  enables  us 
to  qualify   or  contradict  these  avermeots? 
They  bring  the  case  within  the  letter  and  the 
spirit  of  this  law,   no  matter  what  other 
agencies  may  have  duties  to  perform  in  such 
cases,  such  as  the  county  court.     See  section 
26.  chap.  89  (**The  State  and  I^iocal  Boards  of 
Health^).     See  chap.  150,  p.  92,  Code  1891. 
I  Therefore,  they  could  create  the  debt.    Under 
the  law,  they  are  under  obligation  to  provide 
the  means  of  payment,  and  the  corporation 
can  only  do  that  out  of  taxes  levied  or  to  be 
levied ;  and  that,  in  a  proper  case,  the  cor- 
poration can  be   compcll^   to  do.    Code, 
chap.  47,  g  80;  Merrill,  Mandamus,  ^  139. 
As  we  have  already  seen,  this  municipal 
corporation  is,  by  the  general  law,  invested 
with  express  power  to  prevent  injury  to  the 
health  of  the  public  generally,  and  to  its  in- 
dividual inhabitants.     This  is  said  to  be  one 
of  the  chief  purposes  of  local  town  govern- 
ment,   and   reasonable  by-laws   in  relation 
thereto  have  always  been  sustained  as  within 
the  individual  authority  of  such  corporations 
to  ordain.     1  Dill.  Mun.  Corp.  4th  ed.  §^ 
869  et  seq. ,  and  notes.     This  is  said  to  be  one 
of  the  most  important  functions  of  a  munici- 
pal  corporation,   and,   when   not  expressly 
given,  is  conferred  by  implication  upon  all 
governing  municipal  boards,  as  a  part  of  the 
police  power  of  tHe  state,  delegated  to  thee 
bv  the  legislature,  and  in  this  state  expressly 
given  to  enable  them  to  carry  into  effect 
the  so-enumerated  powers ;  and  to  that  end 
"  the  council  shall  nave  power  to  make  and 
pass  all  needful  orders,  by-laws,  ordinances, 
resolutions,  rules  and  regulations  not  con- 
trary to  the  constitution  and  laws  of  this 
state,  ** — and  surely  to  do  what  was  done  in 
this  case  is  not  contrary  to  our  constitution 
and  laws.     Section  29,  chap.  47,  of  the  Code. 
See  2  Beach,   Mun.   Corp.  §  988;  StaU  v. 
Wordin  (1888)  56  Conn.  216,  286.    And  0\e 
establishment  of  our  state  and  local  boards  of 
health  is  not  to  be  regarded  as  detracting 
from  the  general  powers  of  municipal  govern- 
ment unless  such  legislative  intent  clearly 
appears.     9  Beach,  Mun.  Corp.  §  989;  Ihrt 
V.  Albany,  8  Paige.  218,  8  L.  ed.  121 ;  Ken- 
nedy V.  Phelps,  10  La.  Ann.  227.     Under  sucJi 
circumstances,  it  is  not  necessary  to  discuss 
the  doctrine  of  the  defendant's  being  ^• 
topped  to  plead  uUra  fdres,  on  the  ground 
that  the  contract  is  executed  on  the  part  of 
plaintiff,  and  that  such  a  plea  would  defeHt 
the  ends  of  justice,  and  constitute  in  itself  a 
legal  wrong ;  for,  as  we  have  just  seen,  wh*t 
was  done  in  this  case  was  clearly  within  the 
general  scope  of  their  authority,  *m  express'T 
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l^lTon,  and  the  ri^ht  to  rescind  the  order 
after  plaintiff's  rignt  had  vested  can  in  this 
case  only  be  determined  on  the  issues  of  fact. 
As  they  now  appear,  the  common  council  at- 
tempted to  rescind  it  without  cause.  See  1 
Dill.  Mun.  Corp.  §  290. 

Again,  it  is  said  that  plaintiff's  applica- 
tion for  this  writ  is  premature ;  he  must  first 
reduce  his  claim  to  Judgment,  and  then  ap- 
ply;  and  it  is  added,  on  behalf  of  defendant, 
^  When  he  sues  at  law  we  will  meet  him  on 
the  merits,  and  ^ow  that  the  facts  alleged 
are  not  true,  and  that  his  claim  is  without 
merit."  But  the  answer  to  that  is,  this  writ 
and  petition  must  be  taken  at  their  face  value, 
and  the  facts  alleged  therein  as  true;  and 
among  them  we  fina  the  averment  that  there  is 
no  money  in  the  treasury  of  the  town  to  pay 
this  claim,  and  the  town  refuses  to  pay,  or  to 
lay  a  levv  for  that  purpose,  or  in  any  way  to 
provide  for  its  payment.  Upon  princiole, 
why  sue  in  assumpsit?  An  ordinary  suit  at 
law,  ending  in  an  ordinary  Judgment,  would 
bring  him  no  nearer  fruition  than  when  he 
commenced.  In  this  case,  where  no  facts  are 
in  dispute,  such  a  suit  would  be  a  vain  and 
idle  Uiing,  with  mandamus  still  to  be 
brought  as  his  only  means  of  compelling 
payment;  for  t^is  municipal  corporation  is 
possessed  of  nothing  tangible,— nothing  sub- 
ject to  levv.  His  right  is  undisputed,  in 
our  view  of  the  law.  but  this  action  of  as- 
sumpsit would  leave  its  violation  Just  as  far 
from  being  redressed  as  when  he  put  that 
remedy  in  motion,  when  to  this  remedy  he 
must  come  at  last,  as  his  onlv  means  of  ob- 
taining satisfaction, —a  remedy  with  all  the 


judicial  methods  of  making  up  and  trying 
all  issues  of  law  and  fact.  There  is  no  rea- 
son, and  there  can  be  none,  which  does  not 
impliedly  involve  a  flat  contradiction  of  one 
or  more  facts  which  liave  been  accepted  as 
true.  In  this  day,  therefore,  the  plaintiff 
should  not  be  sent  this  lon^  way  round  to 
reach  a  point  nearlv  and  directly  in  view. 
Nor  does  the  case  oi  John$on  v.  Aldtraan,  83 
W.  Ya.  473,  as  I  read  it,  so  hold.  That  case 
went  upon  the  ground  that  the  order  or  cer- 
tificate was  made  payable  out  of  taxes  of  a 
fiscal  year  subsequent  to  the  year  in  which 
the  contract  was  made  and  the  work  was  done, 
and  out  of  the  taxes  of  which  year  the  plain- 
tiff was  to  be  paid.  The  certificates  were 
void,  and  not  binding  on  either  party,  be- 
cause the  agreement  to  take  them  was  uttra 
tires.  There  the  suit  was  on  the  account, 
and  not  upon  the  order  of  the  town  council, 
and  did  not  come  within  the  doctrine  an- 
nounced in  the  case  of  Batliff  v.  Wayne 
County  Gt.  33  W.  Va.  94.  See  also  CanJby  v. 
Sleepy  Greek  Diet  Board  of  Education,  19 
W.  Ya.  93 :  2  Dill.  Mun.  Corp.  4th  ed.  g|  849 
etaeq.;  Gardner  v.  Haney,  86  Ind.  17.  These 
cases  rule  this  case,  and  show  that  if  the 
order  in  this  case  is  a  subsisting  liability 
against  this  municipal  corporation,  and  it  re- 
fuses to  pay,  or  provide  funds  for  its  pay- 
ment, then  the  remedy  may  be  by  mandamus 
to  compel  it  to  levy,  or  in  some  way  provide 
a  fund  for  its  payment. 

With  this  view  of  the  law,  the  judgment 
complained  of  mvet  be  reversed,  and  the  case 
be  remanded  for  further  proceedings. 
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John  Halsey  JORY,  liespt,, 
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SUPREME  COUNCIL  AMERICAN  LE- 
GION OP  HONOR  et  oL,  Defendants,  and 
Harriet  Mary  Sophia  JORY,  AppL 
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1.  A  ■nbstitntion  of  beneficiaries  which 
to  valid  as  kietween  them  Is  made  where  a  mem- 
ber of  a  benefit  soofety  complies  in  detail  with 
every  rule  of  the  society  on  the  subject  except 
the  surrender  of  the  benefit  certificate,  which  is 
in  the  poflseflsion  of  the  beneflciary  named  therein 
who  refuses  to  surrender  it  but  conceals  it  to 
prevent  such  mibstitution. 

2.  An  estoppel  of  the  insured  ai^ainst 
substitntinflf  a  second  beneficiarjr  when 
sound  equities  are  extant  in  favor  of  the  first 
beneflciary  in  a  benefit  certificate  is  equally  in 
force  against  a  mere  voluntary  beneficiary  whom 
there  is  an  attempt  to  substitute. 

8.  A  contract  by  a  member  of  a  benefit 
society  with  the  beneficiary  may  create  such 
equities  in  the  latter  as  to  prevent  a  change  of 
beneficiary. 

4*  The  mere  fiibct  of  payment  of  assess- 
ments by  the  beneficiary  in  a  benefit  certificate 
to  not  sufllcient  to  create  equities  in  hto  favor 

NoKB.— 9to  change  of  beneficiary  in  any  other 
Uian  the  prescribed  method,  aee«  in  connection 
with  the  above  ease,  the  noU  to  Grand  Lodge  of  A. 
O.  (7.  W.  V.  NoU  (Mich.)  16  L.  B.  A.  850. 

36  L.  &  A. 

See  also  37  L.  R.  A.  550;  38  L.  R 


which  will  prevent  a  change  of  beneflciary  If 
they  are  made  without  any  contract  concerning 
it. 

(December  7, 1894.) 

APPEAL  by  defendant  Harriet  Mary  Sophia 
Jory  from  a  judgment  of  the  Circuit 
Court  for  the  City  and  County  of  San  Fran- 
cisco, in  favor  of  plaiD tiff  in  an  action  brought 
to  determine  the  ownership  of  the  proceeds  of 
a  mutual  benefit  certificate.    Affirmed, 

The  facts  are  stated  in  the  opinion. 

Messrs.  John  H.  Dickinson  and  Henry 
E.  Monroe»  for  appellant: 

A  policy  is  an  irrevocable  trust. 

Bliss,  Life  Ins.  §  818;  Bacon,  Ben.  Soc.  & 
Life  Ins.  g  292;  Holland  v.  Taylor,  111  Ind. 
126. 

Designation  of  beneficiary  can  be  changed 
only  in  the  way  pointed  out  by  the  by-laws. 

Bacon,  Ben.  Soc.  &  Life  Dis.  474,  §  307; 
Holland  v.  Taylor,  supra:  8tepfienson  v. 
Stephenson,  64  Iowa,  534;  Supreme  Lodge  K. 
of  H.  V.  Nairn,  60  Mich.  44;  Skillings  v.  Mas- 
saehusetts  Ben,  Asso.  146  Mass.  217;  Daniels  v. 
Ftait,  148  Mass.  216;  TF<fw<«  v.  Ima  Legion  of 
Honor,  72  Iowa,  682;  QovXd  v.  Emerson,  99 
Mass.  154,  96  Am.  Dec.  720;  Bown  v.  Su- 
preme Council  of  the  Catholic  Mut.  Ben.  Asso. 
88  Hun,  263;  J^^ift  v.  San  Francisco  Stock  <ft 
Exchange  Boards  67  Cal.  674;  VoUman's  App. 
92  Pa.  50;  Masonic  Mutual  L,  Asso,  of  diets- 
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iand  Y.  Jrnei,  104  Pa.  107;  BoMMen's  Mnt. 
Ben,  Asio,  v.  Brawn,  88  Fed.  Rep.  11;  Bupreme 
Council  American  L.  of  H,  v.  Smith,  45  N.  J. 
Eq.  466;  HeUenberg  v.  District  I9o.  1  of  the  In- 
dependent Order  of  Bnai  Benth,  94  N.  Y.  584. 

This  a^rreemeDt  and  perforoQaoce  on  the  part 
of  the  defeDdant  coDStitute  a  good  defense. 

NixY,  Donovan,  46  N.  Y.  8.  R.  21;  Smith 
▼.  National  Ben.  Soc.  9  L.  R.  A.  616,  123  N. 
T.  85;  Mdynard  v.  Vanderwerker,  80  Abb.  N. 
C.  184. 

Mr.  H.  W«  Hntton,  for  respondent: 

The  failure  to  surrender  the  certificate  was 
caused  by  defendant's  own  act,  and  she  was 
estopped  from  setting  it  up  as  a  defense. 

Civil  Code,  8517,  8">29;  Hivpreme  Conclave, 
Royal  Adelphia  ▼.  Cappdla,  41  Fed.  Rep.  1; 
Marsh  V.  Supreme  Council  American  L.  of  B. 
4  L.  R  A.  382.  149  Mass.  512;  Isgngg  v. 
Schooley,  125  Ind.  94;  Hirschl  v.  Clark,  9  L.  R. 
A.  841,  81  Iowa,  200;  Bowman  v.  Moore,  87 
Cal.  806;  Grand  Jjodge  A,  0.  U.  W.  v.  Child, 
70  Mich.  163;  ^Utwn  ▼.  Chew,  60  Tex.  533; 
Schmidt  V.  Iowa  K,  of  P.  Ins.  Asso,  11  L.  R. 
A.  205,  82  Iowa,  804;  Manning  v.  Ancient 
Order  of  United  Workmen,  86  Ky.  136;  Beat- 
ty's  App.  122  Pa.  428. 

None  but  the  association  can  set  up  bylaws 
as  a  defense. 

Thieing  v.  Supreme  Lodge  Catholic  Knights 
of  America,  24  Ohio  L.  J.  401;  Titsworth  v. 
Titeworth,  40  Kan.  571;  Martin  y.  Stuhbings, 
126  111.  887;  Manning  v.  Ancient  Order  of 
United  Workmen,  Supreme  Conclate,  Royah 
Adelphia  ▼.  Cappella,  and  Splawn  v.  Chew, 
mipra. 

If  the  appellant  had  paid  the  assessments  it 
would  be  no  defense  to  this  action. 

Fish  V.  Equitable  Aid  Union  (Pa.)  Oct.  10, 
1887;  Brown  v.  Grand  Lodge  A,  0,  U.  W,  80 
Iowa,  287;  Byrne  v.  Casey,  70  Tex.  260;  Su- 
preme Conclave,  Boyal  Adelphia  v.  Cappella^ 
iupra;  Bacon,  Ben.  Soc.  &  Life  Ins.  ^  807; 
Beattjfs  App.  122  Pa.  428;  Masonic  Benet), 
Asso,  of  Central  Illinois  v.  Bunch,  109  Mo. 
660. 

Deceased  had  the  right  to  change  the  certifi- 
cate at  any  time. 

Bowman  v.  Moore,  87  Cal.  806;  Masonic  Mut 
Ben.  Soe,  of  Indiana  v.  Burkhart,  110  Ind. 
189;  Brown  v.  Grand  Lodge  A,  0,  U,  F., 
Splawn  V.  Chew^  and  Byrne  v,  Casey,  supra; 
Sabin  t.  Phinney,  134  N.  Y.  423:  Bacon,  Ben. 
Soc.  &  Life  Ins.  $§  289  et  seq.;  Thesing  v.  Su- 
preme Lrdge  Catholic  Knights  of  America,  su- 
pra;  Richmond  v.  Johnson,  28  Minn.  447; 
jBeatty's  App.  supra;  Supreme  Council  Catholic 
Knights  of  America  v.  Morrison,  10  R.  I.  468. 

The  appellant  had  a  mere  contingent  inter- 
est, not  a  subject  of  contract. 

Botoman  v.  Moore,  87  Cal.  311;  Civil  Code. 
§700;  Sabin  Y.  Phinney,  and  Masonic  Benev. 
Aseo.  of  Central  Illinois  v.  Buncli,  supra. 

Oaroutte*  </.,  delivered  the  opinion  of 
the  court : 

The  right  of  ownership  to  the  proceeds  of 
a  $2, 000 "benefit  certificate,  issuecf  by  a  mut- 
ual benefit  society  known  as  the  "Americjin 
Legion  of  Honor,**  forms  the  subject  of  this 
litigation.  The  society  is  not  an  active  party 
to  the  litigation,  having  paid  the  money 
into  court,  and  being  entirely  satisfied  with 
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the  court's  adjudication  as  to  whom  it  be- 
longs. The  respondent  and  appellant  are 
brother  and  sister,  and  the  beneficiary  cer- 
tificate was  taken  out  by  the  mother,  Emily 
Kate  Jory,  and  made  payable  upon  her  death 
to  the  daughter  appellant,  or  any  other  mem- 
ber of  the  mother '9  family  whom  she  might 
thereafter  in  her  lifetime  designate.  The 
by-laws  of  the  society  provide  that  members 
may,  at  any  time  when  in  good  standing, 
surrender  their  benefit  certificates,  and  have 
new  ones  issued,  payable  to  such  beneficiary 
dependent  upon  them  as  they  may  direct, 
subject,  however,  to  the  provisions  of  section 
2 :  ''Such  change  to  be  made  upon  petition 
to  the  supreme  secretary,  signed  by  the  mem- 
ber desiring  to  make  the  change,  attested  by 
the  secretary  of  the  subordinate  council,  and 
having  the  seal  of  the  subordinate  council 
attached,  substantially  in  accordance  with 
the  form  prescribed  in  this  section.  .  .  . 
The  fee  to  be  paid  for  a  new  certificate  issued 
siiall  be  one  dollar,  and  must  accompany  the 
petition.  No  change  of  beneficiary  shall  be 
made  in  any  other  manner  than  herein  pre- 
scribed, .  .  .  provided  that,  in  case  of 
the  loss  or  destruction  of  the  old  certificate, 
satisfactory  evidence  of  such  loss  or  destruc- 
tion shall  be  produced,  by  affidavit  or  other- 
wise, before  a  new  certificate  be  issued. 
.  .  .  No  act  of  a  subordinate  council  in 
the  admission  of  any  member  to  membership 
in  this  order,  and  no  act  of  any  member  done 
for  the  purpose  of  changing  his  or  her  bene- 
ficiary, shall  be  recognized  by  or  deemed 
binding  upon  the  supreme  council,  or  as  en- 
titling the  person  admitted,  or  the  new  bene- 
ficiary named,  to  any  benefits  from  this 
order,  unless  such  acts  shall  be  in  strict  ac- 
cordance with  the  provisions  contained  in 
the  laws  and  constitution  prescribed  by  the 
supreme  council,  nor  until  such  acta  have 
been  ratified  and  approved  by  the  supreme 
council."  Several  years  after  this  certili- 
cate  was  issued,  the  mother  became  desirous 
to  change  the  beneficiary  named  therein,  to 
wit,  the  appellant  daughter,  and  to  sutoti- 
tute  therefor  the  respondent  son ;  and  in  fur- 
therance of  sucli  desire,  and  for  the  purpose 
of  complying  with  the  provisions  of  the  laws 
of  the  society,  she  attempted  to  secure  con- 
trol of  the  original  certificate,  which  was 
then  in  the  keeping  of  her  daughter  appel- 
lant, in  order  that  she  might  surrender  the 
same  to  the  society ;  but  she  was  un>4uccess- 
ful  in  this  endeavor.  Upon  this  question 
the  court  found  the  fact  to  be  that  **siie  [the 
daughter]  refused  to  redeliver  the  same  to 
the  said  Emily  Kate  Jory,  although  fre- 
quently requested  so  to  do  by  her,  as  alleged 
in  saia  amended  complaint,  but  kept  and 
concealed  the  same  for  the  purpose  of  en- 
deavoring to  prevent  her  said  mother  from 
designating  the  plaintiff  herein  as  the  bene- 
ficiary thereunder,  and  securing  the  said 
4;3.0()0  herself,  and  so  kept  and  concealed  it 
until  after  her  mother*s  death,  as  alleged  in 
the  amended  complaint  on  file  herein."  And 
this  finding  is  supported  by  the  evidence. 
Being  unable  to  secure  the  original  certifi- 
cate, the  mother  regularly  took  all  tlie  other 
steps  required  by  the  laws  of  the  order  fof 
the  purpose  of  changing  the  beneficiary,  ao^ 
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•ocompanied  her  application  for  a  change 
with  an  affidavit  stating  the  reason  why  the 
original  certificate  was~not  surrendered,  and 
further  stating  therein  tbat  she  made  her  son, 
the  respondent  herein,  her  sole  beneficiary 
under  said  certificate.  The  society  still  re- 
fused to  issue  the  new  certificate,  upon  the 
eround  that  the  original  was  neither  lost  nor 
destroyed,  and  yet  had  not  been  surrendered. 
Matters  remained  in  statu  quo  uutil  the  death 
of  the  mother,  when  this  litigation  arose  be- 
tween the  children,  and  was  decided  by  the 
trial  court  in  favor  of  the  son. 

Laying  aside  any  question  of  interest  in 
the  original  beneficiary  certificate  resting  in 
the  daughter  by  virtue  of  matters  arising  in 
parol  between  the  mother  and  the  daughter, 
we  are  clear  that,  as  between  the  original 
beneficiary  the  daughter,  and  the  proposed 
new  beneficiary,  the  son,  the  proceeds  of  this 
policy  belong  to  the  son.  As  between  them, 
there  was  a  substitution  of  beneficiaries  in 
the  eyes  of  a  court  of  equity.  If  the  Legion 
of  Honor  was  here  as  an  aggressive  party, 
insisting,  as  against  the  claims  of  the  son, 
upon  a  strict  compliance  with  its  by-laws 
before  it  could  be  compelled  to  take  money 
from  its  treasury,  and'  possibly  a  different 
question  would  be  presented  ;  but,  as  between 
these  parties  litigant,  the  court  will  admin- 
ister Justice  from  the  standpoint  of  equity, 
and  bring  to  the  solution  of  this  question 
those  broad  principles  upon  the  basis  of 
which  equity  always  deals.  The  general 
rule  unquestionablv  is  tliat  a  change  of  a 
beneficiary  cannot  be  made  by  the  Insured 
unless  a  substantial  compliance  with  the 
laws  and  regulations  of  the  society  is  had ; 
yet  courts  of  equity  have  recognized  various 
exceptions  to  (his  general  principle,  and  the 
facts  of  this  case  bring  it  squarely  within  one 
of  the  well -recognized  exceptions.  This  ex- 
ception is  builded  upon  the  principle  that 
equity  does  not  demand  impossible  things, 
and  will  consider  that  done  which  ouf^ht  to 
have  t)een  done;  and  is  embraced  within  the 
proposition  that,  when  the  insured  complies 
with  all  the  requirements  of  the  rules  for 
the  purpose  of  making  the  substitution  of 
beneficiaries  with  which  he  has  the  power  to 
comply,  he  has  done  all  that  a  court  of  equitv 
demands.  See  Supreme  Conclave,  Royal  Adei- 
phia  V.  Cappella,  41  Fed.  Rep.  1,  approved 
in  MeLaugJdin  v.  McLaughlin  (Cal.)  87  Pac. 
Rep.  865;  Grand  Lodge  A,  0.  U.  W.  v. 
Child,  70  Mich.  IW ;  IsgHgg  v.  Schooler/,  125 
Ind.  95 ;  Harsh  v.  Supreme  Council  American 
L.  ofE,  149  Mass.  512.  4  L.  R.  A.  882.  The 
present  case  comes  squarely  within  this  ex- 
ception, and  in  principle  is  identical  with 
some  of  the  cases  we  have  cited.  For  the 
purpose  of  chaneing  the  beneficiary,  the  in- 
sored  complied  fn  detail  with  every  rule  of 
the  society,  save  the  single  one  of  suirender- 
ing  the  certificate,  and  this  she  was  unable 
to  do  after  using  due  diligence  to  that  end. 
Impossibilities  are  not  required,  and  if  the 
certificate  had  been  lost  or  destroyed,  and 
thus  the  surrender  made  impossible,  equity 
would  have  treated  the  surrender  as  duly 
made;  and  in  legal  eJBTect  the  certificate  was 
lost  in  this  case.  But  there  is  another  well- 
settlcd  principle  of  equity  equally  fatal  to 
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appellant's  claims.  No  person  can  take  ad- 
vantage of  his  own  wrong.  No  man  is  al- 
lowed to  come  into  a  court  of  equity  and  reap 
beneficial  results  from  his  own  iniquity.  If 
Mrs.  Jory  had  the  right  to  make  the  change 
of  beneficiaries,  and  did  all  that  it  was  pos- 
sible for  her  to  do  towards  making  such 
change,  but  was  prevented  by  the  acts  of  ap- 
pellant from  a  consummation  of  her  inten- 
tions, then  appellant  will  not  be  allowed  to 
derive  any  benefit  from  her  fraudulent  con- 
duct. If  a  fraud  of  her  own  practicing  pre- 
vented a  legal  substitution  of  beneficiaries, 
then,  as  against  her,  an  equitable  substitu- 
tion will  be  held  to  have  taken  place.  If 
the  insured,  Mrs.  Jory,  had  a  legal  right  to 
make  a  change  of  beneficiaries  at  the  time 
she  attempted  so  to  do,  then  the  maxims  of 
equity  which  we  have  applied  to  the  facta 
of  the  case  dispose  of  this  litigation  fully 
and  entirely.  But,  as  a  further  ground  of 
defense  to  the  action,  it  is  insisted  by  ap- 
pellant that  her  mother  had  no  such  right. 
Appellant  says  she  had  a  vested  interest  in 
the  certificate,  and  rights  under  it  which 
cot  lid  not  be  taken  away  from  her  by  a  legal 
substitution  of  beneficiaries,  even  if  such 
substitution  had  been  made  by  the  insured. 
Under  this  claim  of  the  appellant  the  ques- 
tion as  to  an  actual  substitution  would  seem 
to  be  immaterial ;  for,  if  the  insured  had  pro- 
ceeded under  the  rules  and  laws  of  the  order, 
and  obtained  a  substitution  of  beneficiariea 
perfect  In  all  its  parts,  still,  as  between  the 
parties  here  litigating,  it  would  not  be  con- 
clusive as  establishing  title  to  its  proceeds 
in  the  holder  thereof.  For  we  are  in  a  court 
of  equity,  and  administering  justice  to  these 
parties  according  to  their  equities. 

The  principle  here  under  consideration  la 
the  most  recent  growth  of  mutual  benefit  as- 
sociation law,  a  branch  of  the  law  which  in 
itself  is  young  in  years;  and  we  know  of 
nothing  in  the  law  which  deprives  a  person 
contemplating  membership  in  a  mutual  bene- 
fit association  from  so  contracting  with  the 
proposed  l)enefic1ary  as  that,  when  such  cer- 
tificate is  issued,  equities  in  favor  of  the 
beneficiary  are  bom,  of  such  merit  that  the 
insured  member  has  no  power  to  defeat  them. 
The  few  authorities  shedding  light  upon  thia 
question  declare  the  rights  of  the  beneficiary 
are  such  as  to  create  a  vested  interest  in  the 
proceeds  of  the  certificate.  Smith  v.  National 
Ben.  Soc.  128  N.  Y.  85,  9  L.  R,  A.  616 ;  JVw 
V.  Donovan,  46  N,  Y.  S.  R.  21 ;  Maynard  v. 
Vanderto&rker,  80  Abb.  N.  C.  134.  Possibly 
this  is  not  a  correct  declaration  of  the  prin- 
ciple of  law  applicable  to  the  conditions; 
for  a  second  beneficiary  might  be  substituted, 
wholly  innocent  of  the  contractual  relations 
existing  between  the  insured  and  the  first 
beneficiary,  and  his  substitution  give  rise  to 
the  creation  of  equities  in  his  behalf  all  con- 
trol ling  upon  a  judicial  disposition  of  the 
rights  of  the  parties  concerned.  If  the  orig- 
inal beneficiary's  interest  was  vested,  no 
subsequent  conditions  could  possibly  arise 
which  would  defeat  his  right;  and,  for  this 
reason,  we  think  it  can  hardly  be  termed  a 
vested  interest.  The  whole  matter  seems  to 
be  rather  a  question  of  equities,  and  the 
stronger  and  better  equity  must  prevail.    The- 
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illustration  we  have  ased  does  not  arise  in 
the  present  case,  for  we  here  have  no  clash 
of  equities.  The  second  beneficiary  possesses 
no  equities.  He  is  a  volunteer  pure  and  sim- 
ple. His  status  during  the  life  of  the  Insured 
18  well  described  in  Snith  v.  National  Ben. 
8oc. ,  supra,  where  the  court  said ;  **  The  de- 
signation was  in  the  nature  of  an  inchoate  or 
unexecuted  gift,  revocable  atanv  moment  by 
the  donor,  and  wholly  within  his  control. 
We  think  a  court  of  equity  should  declare 
the  insured  estopped  from  substituting  a 
second  beneficiary  of  the  character  here  in- 
volved, whenever  sound  equities  are  extant 
in  favor  of  the  first  beneficiary ;  and,  such 
estoppel  being  in  force  against' the  insured. 
It  is  equally  in  force  and  may  be  successfully 
urged  against  the  volunteer  beneficiary.  The 
respondent  is  a  volunteer  beneflciarv,  and  it 
only  remains  for  us  to  ascertain  from  the 
record  what  the  appellant's  equities,  are,  as 
disclosed  by  the  evidence.  She  claims  by 
her  answer  that  she  and  her  mother  entered 
into  a  mutual  agreement  whereby  each  should 
Join  a  mutual  benefit  society  and  make  the 
other  a  beneficiary  under  the  certificates  is- 
sued, and  that  said  agreement  was  carried 
out.  Appellant  further  alleges  that  she  paid 
all  initiation  fees,  dues,  and  assessments 
upon  the  benefit  certificate  taken  out  by  her 
mother.  If  these  moneys  were  paid  out  by 
appellant  under  and  by  virtue  of  a  contract 
between  the  parties,  and  in  pursuance  of  this 
agreement  and  scheme  for  mutual  insurance, 
then  she  has  equities  which  entitle  her  to 
recognition  in  a  court  of  justice,  for  it  would 
be  gross  imposition  and  fraud  upon  her  to 
allow  the  insured  to  change  her  beneficiary 
under  these  circumstances.  Though  wrong 
and  injustice  form  an  unpleasant  sight  to  a 
court  of  equity,  yet  that  court  will  never 
close  its  eyes  because  the  sight  is  an  un- 
pleasant one,  but  rather,  with  vision  all  the 
Keener,  will  reach  out  its  strong  arm  to  pro- 
tect the  wronged  and  innocent  party. 

In  this  case,  after  hearing  all  the  evidence, 
the  court  macle  its  findings  of  fact,  holding 
that  appellant  failed  to  prove  either  that 
there  was  a  contract  of  mutual  insurance  en- 
tered into  by  the  mother  and  the  daughter, 
or  that  she,  the  daughter,  paid  the  assess- 
ments, dues,  etc.,  upon  her  mother's  certifi- 
cate, other  than  the  small  sum  of  $14.  In 
the  absence  of  a  contract  of  some  character 
inuring  to  the  benefit  of  the  beneficiary,  the 
mere  fact  of  payment  of  assessments  by  such 
a  one  is  not  sufficient  to  create  equities  in 
his  favor,  for  the  courts  of  the  land  say  such 
payments  are  to  be  treated  as  gifts ;  and  in 
the  present  case  the  basis  of  whatever  richts 
to  which  the  appellant  may  be  entitled  is 
the  contract  of  mutual  insiirance.  But  the 
evidence  of  appellant  upon  both  branches  of 
her  claim  is  weak,  vague,  and  unsatisfactory. 
The  mother,  sister,  and  a  younger  brother 
were  living  together.  They  all  earned  more 
or  less  money  by  their  labors,  which  for 
years  was  placed  in  a  common  fund,  and  all 
outlays  for  living  expenses,  payment  of  as- 
sessments upon  these  certificates,  and  inci- 
dental expenses  were  taken  therefrom.     It  is 
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not  apparent  that  the  appellant  had  any 
money  of  her  own.  She  had  no  independent 
source  of  revenue,  and  after  the  mother's 
death  the  source  from  which  the  money  to 
meet  the  assessments  was  drawn  is  not  clear!  j 
located  in  her.  As  to  the  contract  for  a  mut- 
ual insurance,  the  evidence  is  even  more  un- 
satisfactory than  it  is  as  to  the  source  of  the 
funds  from  which  the  assessments  were  paid; 
and,  without  entering  into  a  detailed  review 
of  the  evidence,  we  will  say  that  the  finding 
of  the  court  in  this  regard  is  satisfactory  to 
U8.  These  matters  are  set  up  in  the  answer 
as  an  affirmative  equitable  defense  to  plain- 
tiff's cause  of  action,  and  the  burden  rested 
upon  her  to  prove  them  by  a  preponderance 
of  evidence ;  and,  upon  a  consiaeration  of 
the  insufficiency  of  the  evidence  to  support 
the  findings  of  fact,  we  are  not  prepared  to 
say  that  the  evidence  even  preponderates  in 
her  favor.  The  evidence  bearing  upon  this 
branch  of  the  case  was  confined  almost  en 
tirely  to  the  testimony  of  the  parties  inter 
ested,  and  their  prior  statements  and  admis- 
sions. The  witnesses  were  before  the  court 
and  we  think  it  pre-eminently  a  case  where 
great  deference  should  be  shown  to  the  judg- 
ment of  the  trial  court  upon  the  weight  of 
evidence.  For  these  reasons,  we  will  not 
disturb  the  findings  of  fact,  and  appellant's 
claim  of  existing  equities  has  failed  for  want 
of  proof. 

It  is  stated  that  the  court  committed  an 
error  in  admitting  in  evidence  statemenis 
made  by  Mrs.  Jory,  prior  to  her  death,  to 
the  effect  that  she  had  asked  appellant  sev 
eral  times  for  the  certificate,  and  that  appel 
lant  would  not  j^ive  it  up.  Conceding  the 
evidence  objectionable,  as  being  hearsay, 
still  no  harm  to  appellant  arose  by  its  ad 
mission.  There  is  an  abundance  of  other 
evidence  in  the  record  showing  a  demand 
upon  her  for  the  certificate,  and  substantially 
nothing  to  the  contrary.  While  she  may 
have  formally  denied  in  her  answer  the  al- 
legation of  demand  made  in  the  complaint, 
and  while  she  may  also  have  stated  at  the 
trial  that  no  demand  was  made  upon  her, 
the  whole  record  is  opposed  to  the  statemeni, 
and  the  whole  theory  of  her  own  case,  both 
in  pleading  and  evidence,  is  opposed  to  it. 
for  her  case  rests  upon  the  claim  that  her 
mother  was  not  entitled  to  the  certificate, 
but  that  it  was  her  own  separate  property, 
of  which  she  was  entitled  to  the  absolute 
and  exclusive  control.  She  does  not  state  in 
her  evidence  that  she  would  have  given  it 
up  to  her  mother  if  it  had  been  demanded, 
but,  upon  the  contrary,  it  is  conclusively 
shown,  both  by  her  pleading  and  evidence, 
that  she  would  not  have  done  so  if  a  demand 
had  been  made.  Under  these  clrcumstaoces, 
the  statements  of  her  mother  as  to  a  demand 
were  not  prejudicial,  even  conceding  them 
to  be  erroneous. 

It  %$  ordered  that  tJie  judgment  and  order  he 
affirmed. 


J. 


We  concur :    Harrison^  J,;  V»d  Fleet, 
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Proctor  W.  SCREVEN,  Appt., 
J.  F.  FRANZEN,  BetpL 
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^IMTliere  an  insoraaee  oompany  Issiied  a 
policy  of  Influnuioe  influrinif  m,gmdnmt 
toma  by  lire,  requlrlDg  any  aotion  or  prooeed- 
loff  toreooyer  aoyBuoh  Ion  to  be  oommenoed 
within  one  year  after  gucb  loot  ocourred,  aDd 
wttbin  the  life  of  the  polioy  a  lo«  ooonrred,  and 
tbereafter  wlchlo  the  year  theinaarer  madeao 
aflBlsriiment  UDder  the  InsolveDcy  law  of  this  state, 
and  the  Insured  did  not  file  his  claim  with  the  as- 
■isxiee  untU  more  than  a  year  after  such  Iosb,^ 

^neadnote  by  Cabtt«  J. 


Held,  Buoh  olalm  was  not  barred  as  to  the  fond  In 
oourt  by  reason  of  the  limitation  In  the  policy. 

(July  11,  IBOU 

APPEAL  hy  petitioner  from  an  order  of  the 
District  Court  for  Ramsey  County  deny- 
ing  his  right  to  a  dividend  on  a  claim  held 
against  the  St  Paul  German  Insurance  Com- 
panj  which  he  had  filed  with  J.  F.  Franzen, 
its  assignee  for  creditors.    Beversed. 

The  case  sufflciently  appears  in  the  opinion. 

Mr,  Ambrose  T^he,  for  appellant: 

If  the  claim  is  a  live  one  at  the  date  of  the 
assignment  it  can  on  proper  proof  subse- 
Quently  made  share  in  the  assigned  estate  even 
toough  as  against  it  at  the  date  of  such  proof 
the  statute  of  limitations  has  run. 

Re  EldridgB,  12  Nat  Bankr.  Reg.  540; 
Bump,    Bankruptcy,    10th   ed.  p.    &1;  Re 


If  OTB.— rfitemi|?«on  iff  statute  of  HmUatiofu  by  fn- 

solvency  asaignmenL 
The  general  role  Is  that  an  asBignment  for  credi- 
tors either  voluntarily  or  in  insolvency  proceed- 
iiiffs  will  saspend  the  operation  of  the  statute  of 
liniitatlons  as  to  claims  made  against  the  fund  as- 
■flUrned,  but  that  It  will  not  have  such  an  effect  as  to 
otLuaea  of  action  which  exist  agalntt  the  assignor. 

Clofins  againat  fund  amianedfor  credUon. 

The  statute  is  interrupted  by  an  assignment  for 
creditors  so  far  as  the  property  in  the  bands  of  the 
ssniflnnn  Is  concerned.  West  v.  His  Creditors,  1  La. 
Ajdii.  9B5. 

In  Flower*8  Suooession,  12  La.  An n«  210,  it  is  said 
prosecutions  against  the  creditors  of  an  Insolvent 
■are  suspended  by  a  surrender  of  his  property.  The 
property  ceded  is  supposed  to  be  given  in  pledge  by 
the  debtor  to  blB  creditors  and  while  that  pledge 
continues  it  Is  considered  as  a  standing  aoknow- 
ledgmeDt  of  the  debt. 

Id  Minot  v.  Thatcher.  7  Met.  848,  41  Am.  Bep.  44A« 
It  was  held  that  after  the  petition  in  bankruptcy 
end  appointment  of  a  messenger  to  take  pocooasion 
of  the  property  under  the  provisions  of  the  Massa- 
chusetts insolvency  law  the  statute  ceased  to  run. 
The  court  said  by  force  and  effect  of  the  appoint- 
ment of  a  messenger  and  the  publication  ijiereof, 
conformably  to  the  statute,  the  property  of  the  io- 
eolvent  debtor  is  sequestered  for  the  benefit  of  all 
the  then  existing  creditors.  After  such  publica- 
tion a  suit  by  a  creditor  would  be  of  no  avaiL  The 
debts  presented  for  allowance  against  the  insolvent 
ere  to  be  considered  with  reference  to  their  valid- 
ity at  the  time  of  the  publication  by  the  messenger. 

A  similar  opinion  is  expressed  in  Willard  v. 
Caarke,  7  Met.  486;  Be  Leiman*s  Estate,  88  Md.  SSB, 
3  Am.  Bep.  188;  Heckert*s  App.  24  Pa.  488. 

In  a  suit  by  the  assignee  claims  may  be  set  off 
which  were  valid  at  the  time  of  the  publication  of 
the  flvst  notice,  although  they  are  barred  at  the 
time  when  the  assignee's  suit  is  instituted.  Parker 
T.  Sanborn,  7  Gray,  194. 

Aetione  agcitngt  cuBiQnor, 

The  right  of  action  by  the  creditor  against  the 
debtor  is  not  barred  by  the  assignment.  He 
may  bring  his  action  notwithstanding  the  assign- 
ment as  soon  as  It  is  made.  The  assignment  there- 
fore did  not  operate  to  prevent  the  statute  from 
running.   Parsons  v.  Clark,  W  Mich.  414. 

In  Smith  V.  St  Paul  German  F.  Ins.  Co.  (Minn.) 
Jan,  16b  1884.  the  court  In  discussing  the  right  to 
sue  for  the  balance  in  case  of  distribution  without 
release  because  of  fraud,  says:  ^^Musthe  (the  credi- 


tor) wait  until  the  question  of  the  fraudulent  trans- 
actions of  the  insolvent  debtor  has  been  tried  and 
determined?  If  so  the  statute  of  limitations  might 
run  against  h'is  claim  and  the  whole  of  the  unpaid 
balance  be  lost.** 

The  bankruptcy  of  defends  nt  will  not  suspend 
the  running  of  the  statute.  Harwell  v.  Steel,  17 
Ala.  872. 

The  discharge  of  defendant  in  insolvency  pro- 
ceedings will  not  prevent  the  running  of  the  stat- 
ute of  limitations  against  a  cause  of  action  in 
assumpsit  against  him,  although  during  pendency 
of  the  proceedings  no  action  could  be  maintained. 
Sada  V.  DeGraaf ,  1  Cow.  868. 

Insolvency  does  not  toll  the  running  of  the  stat> 
ute.   Schoenberger  v.  Adams,  4  Watts,  480. 

The  commencement  of  insolvency  proceedings 
does  not  prevent  the  running  of  thestatute  against 
a  suit  against  the  debtor.  OoUester  v.  Hailey,  6 
Gray,  617. 

In  that  case  the  court  in  commenting  on  the 
Mioot  Case  says  it  is  placed  expressly  on  the  ground 
that  at  the  time  of  the  first  publication,  the 
assets  of  the  \  insolvent  were  sequestered  and 
placed  in  the  custody  of  the  law  in  trust  for  those 
who  were  then  creditors.  Of  course  ^the  further 
lapse  of  time  would  not  defeat  the  right  thus 
vested  to  have  a  share  equally  with  other  creditors 
in  this  trust  fund,  but  this  has  no  bearing  upon 
the  question  of  the  statute  of  limitations  to  an  ac- 
tion which  is  wholly  independent  of  the  proceed- 
ings in  insolvency.  Such  proceedings  do  not 
prevent  the  creditor  from  bringing  an  action  if  he 
chooses  to  do  so.  Against  such  an  action  therefore 
the  statute  continues  to  run  as  If  no  iosolvenoy 
had  intervened. 

The  principle  of  the  Collester  Case  was  applied 
in  Stoddard  v.  Doane,  7  Gray,  8S7;  Richardson  v. 
Thomas,  18  Gray.  881, 74  Am.  Dea  886,  and  Meuse- 
bach  V.  Half,  77  Tex.  186. 

Rule  in  eQuiUy. 
Insolvency  of  the  debtor  may  excuse  delay  in 
bringing  suit  so  as  to  prevent  equity  from  refusing 
to  take  Jurisdiction  of  the  suit  if  no  statute  of 
llmitaUoDS  applies  to  the  case.  Stephens  v.  Martin, 
86  Tenn.  278, 

Statutory  proviaUma. 
By  the  South  Carolina  Act  of  1760  the  debtor  who 
took  advantage  of  the  act  was  by  its  terms  pro- 
hibited from  taking  advantage  of  the  statute  of 
limitations  against  debts  existing  at  that  time 
whioh  were  not  proved  in  such  proceedings.  Ha> 
good  V.  Bobinson,  7  Bich.  L.  48L 
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Wright,  6  Bias.  817;  Be  IfapHn,  15  Nat 
Bankr.  Reg.  p.  468;  Minoiy.  Thacher,  7  Met 
848,  41  Am.  Rep.  444;  Richardson  v.  Thoma», 
18  Gray,  881,  74  Am.  Dec.  686;  CoUester  v. 
Hailey,  6  Gray,  517;  Ex  parte  Bote,  2  Glyn  A 
J.  46;  Be  Lnman's  Eetate,  82  Md.  225,  8  Am. 
Rep.  182;  Wood,  Limitation  of  Actions,  2d  ed. 
g  202. 

This  court  has  repeatedly  recognized  the 
analogy  of  receivership  proceedings  under 
chapter  76  of  our  Statutes  and  insolvency  pro- 
ceedings under  the  Law  of  1881  to  proceed- 
ings under  the  national  bankruptcy  act. 

Farmers  Loan  dt  2\  Co.  v.  Minneapolis  En- 

S'ne  d  Mack,  Works,  85  Itfinn.  548;  Merrill  v. 
essler,  87  Minn.  82. 

An  assign ment  for  the  benefit  of  creditors 
under  the  Minnesota  Insolvency  Law  of  1881 
is  a  proceeding  voluntarily  inaugurated  by 
the  insolvent  for  the  benefit  of  all  creditors 
who  may  elect  to  take  advantage  of  it.  It 
constitutes,  in  effect,  an  equitable  attachment 
levied  upon  all  the  assets  of  the  insolvent. 

Subject  to,  and  in  order  to  enforce,  the  lien 
thus  attached  the  insolvent  estate  is  held  in 
trust  by  the  assignee  from  the  moment  of  the 
assignment.  Each  creditor  at  that  moment 
becomes  a  eestvi  que  trttst,  acquires  a  vested 


interest  in  the  trust  estate,  and  b^|;fD8  through 
the  instrumentality  of  the  trust  thus  estab- 
lished to  enforce  his  claim  upon  the  estate. 

I/ieolin  v.  Weiland  (Minn.)  Oct.  24,  1883. 

Messrs,  C  D.  O'Brien  and  ThonuM  D. 
O'Brien  for  respondent: 

The  federal  decisions  are  inapplicable,  be> 
cause  under  the  federal  bankruptcy  act  tbe 
termination  of  the  proceedings  operated  as  s 
discharge  of  the  bankrupt  from  all  indebted- 
ness, whether  proven  or  not.  The  pendency  of 
the  bankruptcy  proceedings  was  an  absolote 
bar  to  the  prosecution  of  an  action  upon  the 
law  side  of  the  court. 

Our  insolvent  law  has  no  such  effect.  The 
assignment  is  made  for  the  l)enefit  of  those 
creditors  who  choose  to  avail  themselves  of  it 
and  who  file  a  release  of  their  claim.  It  is  do 
bar  to  an  action  by  the  creditor  upon  the  law 
side  of  the  court. 

Smith  ▼.  8t,  Paul  German  F,  Ins.  Os, 
(Mion.)  Jan.  16,  1894. 

And  the  creditor  is  not  even  compelled  to 
elect  between  the  remedies.  He  can  have 
them  both. 

Ibid. 

Tbe  test  of  a  claim  is  that  it  can  be  enforced 
in  law;  if  it  is  not  such  a  claim  it  caonot  he 
enforced  in  the  insolvency  proceedings. 


Fund  obtained  tmder   United  States  hafHentptcy 

statute. 

As  to  property  which  is  oon veyed  to  the  aasifrnee 
in  baokruproy  the  statute  ceases  to  run  at  tbe  time 
of  the  transfer.  i?e  Wrlffht,  6  BJes.  317;  Re  Iraves, 
9  Fed.  Rep.  H16;  Re  Mnybin.  16  Nat.  Bankr.  Reg.  468: 
Re  Eldridiire,  12  Nat.  Baokr.  Reg.  540;  Re  UcKiDney, 
15  Fed.  Rep.  912. 

After  a  commission  is  issued  the  statute  of  limi- 
tations does  not  affect  debts  not  previously  barred. 
Ex  parte  Boss,  2  Glyn  &  J.  40,  affirmed  2  Glyn  &  J. 
830. 

After  the  claim  has  been  proved  in  the  bank- 
ruptcy proceeding  tbe  statute  does  not  run  against 
it.    Re  Healey,  1  Beacon  &  C.  861. 

There  is,  however,  one  decision  whicb  is  not  in 
harmony  with  the  above.  It  held  that  the  statute 
continues  to  run  until  tbe  claim  is  proved. 
Nicholas  V.  Murray,  6  8a wy.  830,  18  Kat.  Bankr. 
Beg.  409. 

Suits  against  bankrupL 

Tbere  is  some  conflict  as  to  tbe  effect  of  the  com- 
mencement of  bankruptcy  proceedings  upon  the 
rifrht  to  maintain  an  action  against  the  bankrupt. 

It  was  held  in  one  case  that  since  by  tbe 
provisions  of  tbe  tunkruptcy  act  the  rigbt 
to  sue  the  debtor  was  suspended  during  pen- 
dency of  the  proceedings,  tbe  statute  of  limita- 
tions was  also  suspended,  and  if  tbe  bankrupt  neg- , 
lected  for  an  unroasonnble  time  to  obtain  his  dis- 
cbarffe,  actions  might  be  brought  and  tbe  period 
of  tbe  pendency  of  the  bankruptcy  proceedings 
wiil  be  deducted  from  tbe  limitation  period. 
Greenwald  v.  Appell.  17  Fed.  Rep.  140. 

But  in  Doe  v.  Erwin,  134  Mass.  90,  tbe  court  held 
that  the  United  States  bankruptcy  act  did  not  pro- 
hibit tbe  brinirlng  of  a  suit  airainst  the  debtor 
during  tbe  pendency  of  the  bankruptcy  proceed- 
ings, but  merely  provided  thnt  such  suit  should  be 
stayed  until  the  determination  of  such  proceed- 
inire  and  that  therefore  the  eiiect  of  the  statute  was 
not  to  suspend  the  operation  of  tbe  statute  of  limi- 
tatlcgis. 

And  a  similar  ruling  was  made  in  Davidson  v, 
Fisher,  41  Minn.  858.  I 
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In  another  case  it  was  held  that  if  tbe  creditor 
does  not  prove  his  claim  tbe  statute  of  limitations 
is  not  suspended  in  bis  favor.  Uhl  v.  Neuberger, 
U  N.  Y.  Week.  Dig.  298. 

Most  of  the  decisions  hold  that  if  the  creditor 
proves  bis  claim  in  tbe  bankruptcy  proceedings 
the  statute  of  limitations  against  bis  claim  is  sus- 
pended until  tbe  termination  of  such  proceedings. 

To  Rosenthal  v.  Plumb,  26  Hun,  888,  tbe  United 
States  statute  is  held  to  prohibit  tbe  oommenoe- 
ment  of  actions,  and  that  therefore  tbe  statute  of 
limitations  was  suspended.  In  that  case.  tbough,tbs 
creditor  had  proved  his  claim  and  the  languafre  of 
the  statute  is  rather  stronger  in  that  class  of  cases 
than  in  others. 

Tbe  right  of  one  who  has  proved  his  claim  uoder 
the  bankruptcy  law  to  sue  is  suspended  duriof  the 
pendency  of  the  bankruptcy  proceedings.  Wood 
V.  Hazen,  10  Hun,  888. 

A  creditor  who  has  proved  his  claim  cannot  soe. 
Hall  V.  Green baum.  88  Fed.  Rep.  22. 

Proving  a  claim  in  tbe  bankruptcy  proceediofrs 
will  suspend  the  running  of  tbe  statute  against  an 
action  against  the  debtor.  Hoff  v.  Funkeostein.  64 
Cal.283. 

But  in  MUDe*s  App.,  98  Fa.  483,  it  was  held  that  a 
proof  of  a  claim*  under  the  United  States  bank- 
ruptcy act  is  like  the  prosecution  of  any  other 
suit:  if  it  is  successful.  It  is  well  and  the  account  i» 
secure,  but  if  not,  if  the  creditor  is  in  tbe  end 
obliged  to  resort  to  a  new  process  in  tbe  stste 
courts  for  tbe  recovery  of  bis  debt,  **  we  cannot 
say  upon  what  principle  in  order  to  avoid  the 
running  of  tbe  statute  of  limitations  be  can  count 
out  tbe  time  consumed  by  bis  first  atwrtt^e  at- 
tempt."   He  is  not  compelled  to  prove  his  claim. 

And  a  similar  ruling  was  made  under  tbe  Maine 
statute. 

The  mere  fact  that  one  who  proves  his  debt  can- 
not maintain  an  action  until  tbe  termination  of 
tbe  bankruptcy  proceeding  will  not  prevent  tbe 
statute  from  running  against  him  if  be  has  tbe 
option  to  refuse  to  prove  bis  claim  and  to  proceed 
with  his  suit.    Traf  ton  v.  HiU,  80  Me.  808. 
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Cantjr*  J;  delivered  the  opiDion  of  the 
oouit: 

The  St.  Paul  German  Insurance  Company 
issued  a  policy  of  insurance  to  appellant  in- 
suring his  property  against  Iops  by  fire  for  one 
year  from  September  22,  lb91.  Thereafier, 
on  November  17,  1891,  a  loss  occurred. 
Thereafter,  on  April  14,  1892.  the  coiDpany, 
beinjT  insolvent,  made  an  assignment,  under 
tbe  insolvency  law  of  this  state,  for  tLe  boo- 
efit  of  its  creditors,  to  J.  F.  Fmnzen.  The 
policy  of  insurance  contained  a  provision  re- 
quiring the  insured  to  commence  any  suit  or 
proceediDg  to  enforce  any  claim  for  loss 
Tvitbin  one  year  from  the  time  of  the  loss. 
The  appellant  .did  not  file  its  claim  for  such 
loss  with  such  assignee  within  one  year  from 
the  time  of  the  loss,  or  until  Movember  28, 
1892.  For  this  reason  the  court  below  held 
that  the  claim  was  barred  bv  the  limitntion 
proTlded  in  the  contract,  and  that  appellnnt 
could  not  recover,  and  he  appeals  to  this 
court. 

It  is  urged  by  respondent  that  because  the 
statute  of  limitations  continued  to  run  against 
this  claim  as  a  personal  liability  of  the  insol* 
▼ent,  and,  as  against  it,  was  barred  before  this 
claim  was  filed  with  the  assignee,  it  ceased  to 
be  a  claim  against  his  assigned  estate.  We  do 
not  agree  with  respondent.  We  are  of  tbe 
opinion  that  the  condition  requiring  the 
bringing  of  an  action  on  this  claim  withm  the 
3  ear  was  waived  by  the  insurer  bv  providing 
a  fund  for  the  payment  of  the  claim,  to  the 
extent  of  that  fund.  We  cannot  see  why  such 
conditioDs  in  an  insurance  policy  cannot  be 
waived  by^the  insurer  as  well  as  other  condi- 
tions in  it.  This  provision  is  intended  for  the 
protection  of  the  insurer  when  he  disputes  the 
claim,  and  can  hardly  apply  when  he  has 
provided  a  fund  for  its  payment,  at  least  to 
tbe  extent  of  that  fund.  If  A.  is  indebted  to 
B.,  and,  a  short  time  before  the  statute  of 
limitations  runs  on  the  debt,  A.  transfers 
property  to  C,  to  be  by  him  disposed  of,  and 
the  proceeds  applied  on  the  debt,  will  this  not 
interrupt  the  running  of  the  statute, 
at  least  as  to  this  fund?  On  well- 
settled  principles,  it  will,  and  B.  can  charge 
C.  as  trustee  after  the  time  the  statute  would 
have  run  were  it  not  for  tbe  creation  of 
the  trust.  Payment  of  money  into  court  in  a 
suit  oo  a  debt  takes  the  debt  out  of  the  statute 
of  liniitations  as  to  the  money  so  paid  into 
court.  Long  v.  GreviUe,  8  Bam.  &  C.  10. 
Such  an  assignment  for  the  benefit  of  credit- 
ors la  for  the  benefit  of  all  creditors  whose 
claims  are  not  barred  bv  the  statute  of  limita- 
tatioDS  at  the  date  of  the  assignment,  and,  if 
not  then  barred,  are  not  barred  afterwards 
during  the  pendency  of  the  proceedings.  Be 
Leiman's  Estate,  82  Md.  225,  8  Am.  Rep.  182. 
See  also,  Minot  v.  Thadher,  7  Met.  848,  41 
Am.  Rep.  444;  2  Wood,  Limitations  of  Ac- 
tions, 2d  ed.  g  202.  This  rule  has  also  been 
applied  by  tlie  federal  courts  in  bankruptcy 
proceedings,  under  the  United  States  stat- 
utes.   Bump.  Bankruptcy,  10th  ed.  581. 

The  order  appealed  from  efiould  be  reoereed, 

Blitchell  and  Buck*  JJ.,  took  no  part. 
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John  HALUPTZOK,  Reepi,, 
GREAT  NORTHERN  R.  CO.,  Appt, 
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*  i  •  If  a  servant  who  is  employed  to  per- 
form certain  work  for  his  master  pro- 
cores  another  person  to  assist  him,  the  mas- 
ter is  liable  for  the  negligence  of  the  latter  only 
when  the  senrant  had  authority  to  employ  such 
assistant. 

8.  Bnt  this  authority  may  be  implied 
from  the  nature  of  the  work  to  be  per- 
formed, or  from  the  general  course  of  conducting 
tbe  business  of  the  master  by  the  servant;  and  It 
is  not  necessary  that  there  should  be  an  ezpreea 
employment  of  the  person  in  t)ehalf  of  the  mas- 
ter, or  that  compensation  be  paid  or  expected. 
It  is  enough  to  render  the  master  liable  if  the 
person  guilty  of  the  negligence  was  at  the  time 
in  fact  rendering  serrloe  for  him  by  his  oonaent* 
express  or  implied. 

(Deoemher  7,  1898.) 

APPEAL  by  defendant  from  an  order  of 
the  District  Court  for  Wright  County, 
overruling  a  motion  for  a  new  trial  after 
judgment  in  favor  of  plaintiff  in  an  action 
brought  to  recover  damages  for  personal  in- 
juries alleged  to  have  resulted  from  negli- 
gence for  which  plaintiff  was  responsible. 
Affirmed, 

The  facts  are  stated  in  the  opinion. 

Mesers.  Wendell  ft  Pidg^eon,  with  Mr, 
W.  E.  Dod^e*  for  appellant: 

Only  long  and  continuous  service  for  the 
master,  and  in  respect  to  that  property  and 
business  under  his  control,  will  rniso  w  pre- 
sumption that  the  relation  of  master  asid 
servant  exists,  which  can  only  exist  where 
the  person  sought  to  be  charged  as  master 
either  employed  or  controlled  the  servant,  or 
had  the  right  or  control  over  him  at  the  time 
of  the  happening  of  an  injury,  or  expressly 
or  tacitly  assented  to  the  rendition  of  the 
particular  service ;  he  must  at  the  time  have 
had  the  right  to  direct  the  action  of  the 
servant  and  to  accept  or  reject  its  rendition 
by  him. 

Wood,  Mast.  &  S.  581,  585;  Patterson, 
Railway  Accident  Law,  108 ;  Peck  v.  Midh- 
igan  Cent,  R,  Co,  57  Mich.  3;  KimhaU  v, 
Chishman,  108  Mass.  194,  4  Am.  Rep.  528; 
MrrU  v.  Kohler,  41  N.  Y.  42. 

Mesers,  William  E.  Calkin  and  J.  T. 
All«j  for  respondent. 

Mitehellt «/.,  delivered  the  opinion  of  the 
court: 

The  plaintiff  brought  this  action  to  re> 
cover  for  personal  injuries  to  his  infant 
child,  caused  by  the  negligence  of  the  alleged 
servant  of  the  defendant.  Gen.  Stat.  1878, 
chap.  66,  ^  84.  The  injuries  were  inflicted 
by  one  0*Connell,  and  the  only  question 
presented  by  this  appeal  is  whether  0*Con- 
nell  was  defendant's  servant.    The  evidence, 

*Headnote8  by  MrroHxxJk  J. 

NoTB.— Ab  to  assumption  of  the  risks  of  service 
by  volunteers,  see  note  to  Evarts  v.  St.  Paui«  M.  &  M. 
B.  Go.  (Minn.)  8  L.  B.  A.  068. 
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in  which  there  is  no  material  conflict,  is  sub- 
stantially as  follows :  The  defendant  main- 
tained a  public  depot  and  freight  and  pas- 
senger station  at  the  village  of  Waverly. 
The  premises  were  owned  and  controlled  by 
the  oefendant,  but  the  Great  Northern  Ex- 
press Company  and  the  Western  Union  Tele- 
graph Companyhad  their  offices  in  the  same 
building,  one  Westinghouse  being  the  com- 
mon agent  of  all  three  companies.  Westing- 
house  had  exclusive  charge  of  all  of  defend- 
ant's business  at  the  station.  He  testified 
that  he  had  no  authority  to  employ  any  as- 
sistants, siuch  authoritv  being  exclusively 
vested  in  the  general  olficers  of  the  company  ; 
aud,  as  respects  express  authority,  this  tes- 
timony is  not  contradicted.  For  a  vear  or 
more  before  the  injury  complained  of,  West- 
inghouse had  permitted  a  young  man  named 
Foutch  to  use  and  practice  on  the  instru- 
ments in  the  office,  for  the  purpose  of  learn- 
ing telegraphy ;  and  during  that  time  Foutch 
liad  been  in  the  habit,  as  occasion  required, 
of  assisting  Westingliouse  in  the  performance 
of  his  railway  duties,  such  as  selling  tickets, 
handling  freight,  putting  out  switch  lights, 
etc.  He  had  no  contract  with  the  railwav 
company,  and  received  no  wages;  the  work 
he  did  evidentlv  being  in  return  for  the  priv- 
ilege of  the  office,  and  the  use  of  the  instru- 
ments, in  learning  telegraphy.  There  is  no 
evidence  that  the  general  officers  of  the  de- 
fendant knew  of  or  assented  to  Foutch 's  per- 
forming this  work,  except  the  length  of  time 
it  had  contintied,  and  the  absence  of  any  tes- 
timony that  they  ever  objected.  About  ten 
days  Mfore  the  accident,  Westinghouse,  with 
the  permission  of  the  Western  Union  Tele- 
graph Company,  gave  O' Council  the  privi- 
lege of  the  office,  and  the  use  of  the  instru- 
ments, for  the  purpose  of  learning  telegraphy, 
evidently  under  substantially  the  same  ar- 
rangement by  which  he  had  previously  given 
Foutch  similar  privileges.  O'ConnelT  had 
no  contract  with  the  defendant,  and  received 
no  wages.  The  time  between  his  coming 
into  the  office  and  the  date  of  the  accident 
was  so  brief  that  the  evidence  is  very  meu>>cr 
as  to  his  doinff  railroad  work  about  the  sta- 
tion during  that  time,  but  there  was  evi- 
dence tending  to  show  that  he  hud  on  several 
occasions,  with  the  knowledge  and  consent 
of  Westinghouse,  handled  freight.  On  the 
day  in  question  he  went  to  work,  with  a 
truck,  to  move  some  goods  from  the  station 
platform  into  a  freight  room.  Foutch  as- 
sisted him  by  piling  up  the  goods  in  the  room 
while  O'Connell  carried  them  in.  While 
thus  handling  the  truck,  O'Connell  ran  it 
against  plaintiff's  child,  who  was  walking 
around  the  depot,  and  inflicted  the  injury 
complained  of.  There  is  no  evidence  that 
at  of  prior  to  the  accident  the  general  officers 
of  the  defendant  knew  that  O'Connell  was  em- 
ployed about  the  station.  But  both  Foutch 
and  O'Connell,  after  the  accident,  continued 
at  the  depot,  practicing  telegraphy,  and  as- 
sisting Westinghouse,  as  before,  in  selling 
tickets,  handling  freight,  etc.,  and  were  still 
doing  so  at  the  date  of  the  trial,  which  was 
five  months  after  the  accident  and  over  four 
months  after  the  commencement  of  this  ac- 
tion ;  and,  while  there  is  no  direct  evidence 
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that  this  was  with  the  knowledge  of  the  gen- 
eral officers  of  the  defendant,  there  is  do  evi- 
dence that  they  did  not  know  of  ic,  and  none 
that  they  ever  objected  to  it.  Such  we  lie- 
lieve  to  be  a  fair  and  full  statement  of  the 
effect  of  the  evidence. 

Under  the  doctrine  of  respondeat  wpericr, 
a  master,  however  careful  in  the  selection  of 
his  servants,  is  responsible  to  strangers  for 
their  negligence  committed  in  the  course  of 
their  employment.  The  doctrine  is  at  best 
somewhat  severe,  and,  if  a  man  is  to  be  held 
liable  for  the  acts  of  Iiis  servants,  he  cer- 
tainly should  have  the  exclusive  right  to 
determine  who  they  shall  be.  Hence,  we 
think,  in  every  well-considered  case  where 
a  person  has  been  held  liable,  under  the  doc- 
trine referred  to,  for  the  negligence  of  an- 
dlher,  that  other  was  engag^  in  his  servict 
either  by  the  defendant  personally,  or  bj 
others  by  his  authority,  express  or  implied. 
There  is  a  class  of  cases,  of  which  Bvsh  v. 
Steinman,  1  Bos.  &  P.  404  (often  doubted 
and  criticised),  is  an  example,  which  seem 
to  hold  that  a  person  may  be  liable  for  the 
negligence  of  another,  not  his  servant.  But 
these  were  generally  cases  where  the  injury 
was  done  by  a  contractor,  subcontractor,  ot 
their  servants,  upon  the  real  estate  of  the 
defendant,  of  which  he  was  in  possession 
and  control ;  and  they  seem  to  proceed  upon 
the  theory  that,  where  a  man  is  in  posses- 
sion of  fixed  property,  he  must  take  care  that 
it  is  so  used  and  managed  by  those  whom  he 
brings  upon  the  premises  as  not  to  he  dan- 

f:erous  to  others.     In  that  view,  he  is  held 
iable,  not  for  the  negligence  of  another,  but 
for  his  own  personal  negligence  in  not  pre- 
venting or  abating  a  nuisance  on  his  own 
premises.     See  Laugher  v.   Pointer,  5  Barn. 
&  C.  547.     There  will  also  be  found  in  some 
text- books  statements  to  the  effect  that  where 
a  servant  is  employed  to  do  a  particular 
piece  of  work,  and  he  employs  another  per- 
son to  assist  him,  the  master  is  liable  for 
the  acts  of  the  person  so  employed,  as  much 
as  for  the  acts  of  the  servant  himself.    Thus 
generally  stated,  without  qualification,  the 
proposition  is  misleading,  as  well  as  inac- 
curate.    The  cases  most  generally  cited  in 
support  of  it  are  Booth  v.  Mister,  7  Car.  & 
P.  66.  and  Altliorf  v.    Wolfe.  22  N.  Y.  855. 
In  Booth  V.  Mister  the  defendant's  servant, 
whose  duty  it  was  to  drive  his  master's  cart, 
was  riding  in  the  cart,  but  had  ^iven  the 
reins  to  another  person,  who  was  riding  wiib 
him,  but  was  not  in  the  master's  employ- 
ment, and  through  the   negligent  ninnnge- 
ment  of  this  other  person  the  plaintiff  was 
injured.     The  defendant  was  held  liable,  not 
for  the  mere  negligence  of  such  other  person 
but  for  the  negligence  of  the  servant  himself, 
who  was  riding  m  the  cart,  and  either  act- 
ively or  passively  controlling  and  directing 
the  driving,  as  much  as  if  he  had  held  il>e 
reins  in  his  own  hands.     In  Alihorf  v.  li'<'{r<' 
a  servant,  having  been  directed  to  rcmow 
snow  from  the  roof  of  his  master's  house, 
secured  the  services  of  a  friend  to  assist  him. 
and  while  the  two  were  engaged,  together, 
in  throwing  the  snow  from  tue  roof  into  the 
street,  a  passer-by  was  struck  and  killed.  1* 
was  held  that  it  was  immaterial  which  of 
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the  two  threw  the  loe  or  enow  which  caused 
the  Id  jury;  that  in  either  case  the  master 
was  liable.  The  case  is  a  yery  ansatisfactorj 
one,  and  it  Is  very  difiQcult  to  ascertain  the 
precise  ground  upon  which  it  was  decided. 
Wright,  t/.,  seems  to  put  it  oif  one  or  all  of 
three  grounds :  (1)  Tnat  the  servant  had  im- 
plied authority  to  procure  assistance;  (2) 
that  defendant's  family,  who  were  left  in 
charge  of  the  house,  ratified  the  act  of  the 
servant ;  and  (8)  upon  the  same  ground  upon 
which  Booth  V.  Muter  was  decided.  On  the 
other  hand,  Denio,  «/.,  seems  to  place  his 
opinion  upon  the  ground  upon  which  we 
have  suggested  that  Bush  v.  Steinman  pro- 
ceeds. It  is  also  to  he  observed  that  two  of 
the  justices  dissented.  But  neither  of  these 
cases,  if  rightly  understood,  is  in  conflict 
with  the  proposition  with  which  we  started 
out, — that  a  master,  as  such,  can  be  held  lia- 
ble for  the  negligence  only  of  those  who  are 
employed  in  his  work  by  his  authority ;  and 
hence,  if  a  servant  who  is  employed  to  per- 
form a  certain  work  procures  another  person 
to  assist  him,  the  master  is  liable  for  the  sole 
negligence  of  the  latter  only  when  the  serv- 
ant had  authority  to  employ  such  assistant. 
Such  authority  may,  however,  be  implied  as 
well  as  express,  and  subsequent  ratification 
is  equivalent  to  original  authority;  and, 
where  the  servant  has  authority  to 'employ 
assistants,  such  assistants,  of  course,  become 
the  immediate  servants  of  the  master,  the 
same  as  if  employed  by  him  personally. 
Such  authority  may  be  impliea  from  the 
nature  of  the  work  to  be  performed,  and  also 
from  the  general  course  of  conducting  the 
business  of  the  master  by  the  servant  for  so 
long  a  time  that  knowledge  and  consent  on 
part  of  the  master  may  m  inferred.  It  is 
sot  necessary  that  a  formal  or  express  em- 
ployment on  behalf  of  the  master  should 
exist,  or  that  compensation  should  be  paid 
by  or  expected  from  him.  It  is  enough  to 
render  the  master  liable  if  the  person  caus- 
ing the  injury  was  in  fact  rendering  service 
for  him  by  his  consent,  express  or  Implied. 
Under  this  view  of  the  law,  the  evidence 
made  a  case  for  the  Jury  to  determine  whether 
Westingliouse  had  implied  authority  from 
the  defendant  to  employ  O'Connell  as  an 
assistant,  or,  to  state  the  question  differently, 
whether  O'Connell  was  rendering  these  ser- 
vices for  the  defendant  by  its  consent. 


If  the  evidence  were  limited  to  the  em- 
ployment of  O'Connell  alone,  and  to  what 
occurred  during  the  ten  days  preceding  the 
accident,  it  would  probably  be  insufficient 
to  support  a  verdict  m  favor  of  the  plaintiff. 
But  it  is  an  undisputed  fact  that  Westing- 
house  had  for  over  a  year  before  this  been 
employing  Foutdi  as  an  assistant  under  a 
similar  arrangement,  without,  so  far  as  ap- 
pears, any  objection  on  part  of  the  defend* 
ant,  although  the  length  of  time  was  such 
that  its  knowledge  of  the  fact  may  be  fairly 
inferred.  It  is  true  that  implied  authority 
to  employ  Foutch  as  assistant  would  not 
necessarily  include  authority  to  employ 
0*ConnelI,  but  the  fact  of  Foutch's  long* 
continued  employment  has  an  important  bear* 
in^  upon  the  question  of  Westinghouse's  im* 
plied  authority,  as  indicated  by  the  manner 
of  conducting  the  business;  and,  as  bearing 
upon  this  same  question  of  implied  author- 
ity, the  fact  is  significant  that  after  the  ac- 
cident both  Foutch  and  O'Connell  continued, 
without  objection,  to  perform  these  services 
for  defendant,  as  assistants  to  Westinghouse, 
up  to  the  date  of  the  trial.  Additional  force 
is  added  to  all  this  when  considered  in  con- 
nection with  the  nature  of  the  duties  of  a 
station  agent  at  a  place  like  this,  which  are 
of  such  multifarious  character  as  to  render 
the  employment  of  an  occasional  assistant 
not  only  convenient,  but  almost  necessary. 
The  facts  that  the  consideration  for  the  ser- 
vices of  these  assistants  moved  from  West- 
inghouse, rather  than  defendant,  and  that 
their  aid  was  for  the  accommodation  or  con- 
venience of  Westinghouse,  are  not  control- 
ling. 

There  is  nothing  in  the  point  that  defend- 
ant is  not  liable  because  the  freight  which 
O'Connell  was  moving  had  been  delivered 
to  the  consignee,  who  had  promised  to  take 
care  of  it  where  it  laid,  on  the  station  plat- 
form. O'Connell 's  act  was  in  the  line  of 
his  employment,  and  was  being  done  in  fur- 
therance of  defendant's  business.  The  lia-. 
bility  of  the  defendant  to  third  parties  can- 
not be  made  to  depend  upon  the  question, 
whether,  as  between  it  and  the  owner  of  the* 
goods,  it  owed  the  latter  the  continued  duQ^ 
of  taking  care  of  them. 

Order  affirmstL 


WISCONSIN  SUPREME  COURT. 


George  LORD,  Bsapt.^ 

V. 

AMERICAN   MUTUAL  ACCIDENT    AS- 
SOCIATION. Appt. 


(. 


.Wto. 


.) 


1.   Parol  testlmoiiy  may  be  given  to 

■bow  that  the  sigrner  of  proofs  of  loss  by  acci- 
dent could  not  read  them  and  was  i^rnorant  of  a  i 


statement  therein  to  the  elTeet  that  the  payment 
of  certain  money  should  be  a  full  discharge. 

2.  It  is  a  qaestlon  of  Ikct  for  the  Jury 
whether  the  entire  lo«  of  a  hand  is  caused  by  an 
injury  without  amputation  above  the  wrist. 

8.  A  tearing^  off  of  three  flnfl^era  and 
part  of  another  and  the  outtlnff  of  the  hand  de- 
stroying the  Joint  of  the  thumb,  may  be  found 
by  the  Jury  as  a  matter  of  fact  to  cause  loss  of 
the  hand  within  the  meaning  of  an  accident 
policy. 


NoTB.— In  oonnectlon  with  the  above  case  oon-  I  of  foot,  Stever  v.  Peop1e*a  Hut.  Acci.  Ins.  Asso. 
•truing  a  policy  as  to  lo«  of  a  hand  see,  as  to  loss  I  (Pa.)  10  L.  B.  A.  446;  as  to  loss  of  '*  two  entire  feet,** 

XJm     R.     A. 


See  also  35  L.  R.  A.  736 ;  48  L.  R.  A.  80. 
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APPEAL  by  defendant  from  a  Judgment  of 
the  Circuit  Court  for  Price  County,  in 
favor  of  plaintiff  in  an  action  brought  to  re- 
cover the  amount  alleged  to  be  due  on  a  policy 
of  accident  insurance.    AfflrmecL 

Statement  by  Cassoday»  /..* 

It  appears  from  the  record,  in  effect :  That 
April  26t  1891.  the  defendant,  in  considera- 
tion of  the  membership  fee  and  the  warran- 
ties and  agreements  contained  in  his  applica- 
tion for  membership,  accepted  the  plaintiff 
(being  a  common  laborer  under  classification 
E) ,  and  insured  him  against  injuries  through 
external,  violent,  and  accidental  means  ror 
two  years,  subject  to  its  by-laws,  in  a  man- 
ner and  upon  conditions,  among  others,  the 
following,  to  wit :  "^  (1)  In  the  sum  of  $7. 50 
per  week  against  loss  of  time  caused  by  such 
means,  not  exceeding  twenty-six  consecutive 
weeks  from  any  one  injury  for  other  than  in- 
juries resulting  in  the  loss  of  one  or  both 
hands,  feet,  or  eyes,  causing  immediate,  con- 
tinuous, and  total  disability;  (2)  or,  if  such 
injuries  shall  cause  the  loss  of  one  foot  or 
one  hand,  within  ninety  days  will  pay  such 
member  $585.  The  conditions  upon  which 
this  certidcate  is  issued  and  accepted  by  the 
assured  are,  among  other  things,  (3)  that 
notice  in  writing  of  any  claim  made  shall 
be  eiven  the  secretary  of  the  association  at 
Oshkosh,  with  full  particulars  of  the  acci- 
dent and  injury,  verified  by  such  member, 
if  alive,  immeaiately  after  the  accident  oc- 
curs; and  unless  positive  proof  of  injury 
and  duration  of  disability,  and  that  the  same 
resulted  from  bodily  injuries  covered  by  this 
Insurance,  shall  be  furnished  to  the  associa- 
tion within  six  months  of  the  date  of  the  ac- 
cident, then  all  claims  thereon  shall  be  for- 
feited." That  July  18,  1891,  the  plaintiff's 
left  hand  was  badly  injured,  and  he  claimed 
that  the  use  thereof  was  total Iv  lost  and  de- 
stroyed. Thereupon  the  plaintiff  notified 
the  defendant,  and  September  17,  1891,  the 
defendant  paid  the  plaintiff,  on  account  of 
•aid  injury,  $50.  That  January  18,  1892, 
Che  plaintiff  made  an  affidavit,  which  was 
thereupon  presented  to  the  defendant,  to  the 
effect  that  at  the  time  he  was  injured  he  was 
feeding  a  split  grinder;  that  his  left  hand 
got  caught  in  the  machine ;  that  three  fingers 
and  part  of  the  other  were  torn  off,  and  his 
hand  cut,  and  the  joint  of  the  thumb  de- 
stroyed ;  that  he  thereby  sustained  immedi- 
ate, continuous,  and  total  loss  of  time  for 
the  prosecution  of  every  and  any  kind  of 
business  pertaining  to  his  occupation  during 
the  space  of  twenly-six  weeks,  being  from 
July  18,  1891,  to  January  16,  1892,  for  which 
he  claimed  indemnity,  which,  when  paid, 
should  be  in  full  discharge  of  all  claims 
which  he  then  had  or  thereafter  might  have 
on  account  of  the  personal  injury  aioresaid  ; 
that  the  money  value  of  his  time  was  $7.50 


per  week.  That  thereupon  the  defendant 
paid  the  plaintiff  $145,  which  he  received 
January  20,  1892,  making  $195.  in  all,  so 
paid.  That  May  20,  1892.  the  plaintiff  com- 
menced this  action  to  recover  the  $585  for 
such  total  loss  of  hand,  less  the  amount  so 
paid.  That  the  complaint  was  in  ^e  usual 
form,  and  contained  the  usual  allegations. 
That  the  defendant  answered  by  way  of  ad- 
missions and  denials,  and  alleged  that  the 
plaintiff*s  claim  was  fully  settled  by  such 
payments,  January  18.  1892. 

At  the  close  of  the  trial  the  Jury  returned 
a  special  verdict,  to  the  effect  (1)  that  the 
plaintiff  was  duly  insured  against  accidents, 
as  alleged  in  his  complaint,  by  the  defend- 
ant; (2)  that  the  plaintiff  did  sustain  in- 
juries at  the  time  alleged  in  his  complaint, 
for  which  the  defendant  would  be  liable  un- 
der the  policy  issued  to  him ;  (8)  that  said 
injury  did  cause  the  loss  of  the  plaintiff's 
left  hand  ;  (4)  that  the  loss  of  such  hand  was 
entire ;  (5)  that  the  defendant  did  receive  the 
proofs  of  loss  of  hand,  or  waived  such  proofs 
of  loss;  (6)  that  the  plaintiff  received  from 
the  defendant  for  said  injuries  the  sum  of 
$195;  (7)  that  the  defendant  paid  out  said 
sum,  relying  upon  the  plaintiff's  written 
statement,  for  weekly  claims;  (8)  that  the 
plaintiff  did  not  accept  said  sum  in  full  sat- 
isfaction of  his  claim  ;  (9)  that  the  plaintiff 
did  not  execute  defendant's  Exhibit  4  with 
a  full  knowledge  of  its  contents;  (10)  that 
there  was  a  gross  error  made  by  the  plaintiff 
in  executing  said  Exhibit  4,  or  in  the  alleged 
settlement;  (11)  that  the  plaintiff  was  in- 
sured for  the  loss  of  his  left  hand  for  the 
amount  of  $585, — and  the  court  thereupon 
ordered  judgment  on  said  special  verdict  for 
$890,  damages,  and  costs.  fYom  that  Judg- 
ment the  defendant  brings  this  appeal. 


Mr.  H.  C.  Phillips,  for  appellant: 

The  plaintiff  was  grossly  negligent  in  ex- 
ecuting these  proofs,  accepting  this  money, 
and  not  notifying  the  company  of  his  demand 
before  bringing  suit. 

Sheanon  v.  Pacific  Mvt.  L,  Ins.  Co.  83  Wis. 
507. 

This  settlement  was  voluntarily  marie.  It 
was  made  by  mail,  and  dclihcniiely  entered 
upon.     There  was  no  fraud  about  it. 

A  settlement  once  deliberatoly  made  is  not 
to  be  opened  except  upon  the  clearest  and  most 
positive  proof  of  fraud  or  mistake. 

Case  V.  Fish,  58  Wis.  50. 

Mr,  W.  H.  StafFordt  for  respondent: 

There  was  no  release  nor  receipt  in  full 
given  in  this  case,  and  if  there  had  beep  it 
would  have  been  no  bar  to  respondent's  right 
to  recover,  under  the  circumstances  disclosed 
by  the  record  herein,  for  the  reason,  among 
others,  that  there  is  a  total  absence  of  any  con- 
sideration whatsoever  for  a  discharge  of  appel- 
lant from  liability. 

Skeanon  v.  Pacific  Mut.  L.  Ins.  €h.  88  Wis. 
507. 


Sheanon  v.  Pacific  Mut.  L.  Ins.  Co.  (Wis.)  0  L.  R.  A. 
685;  as  to  *'  loss  of  the  siffbt  of  both  eyes,"  Humph- 
reys T.  National  Ben.  Aaso.  (Pa.)  11  L.  R.  A.  564. 
As  to  total  inability  or  disability,  see  also,  Ford 

L.R  A. 


United  States  Mut.  Aoci.  Relief  C3o.  (Mass.)  1  !<•  ^ 
A.  7DU,  and  Baltimore  &  O.  Employes  Belief  Am 
V.  Post  (Pa.)  2  L.  R.  A.  44. 
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Cmssodjt7t  «7. ,  delivered  the  opinion  of 
the  court : 

After  the  plaintiff  had  notified  the  defend- 
ftnt  of  his  injury,  and  in  September,  1891, 
tJie  defendant's  soliciting  agent  called  upon 
the  plaintiff,  and  the  plaintiff  asked  him  to 
get  him  some  money.  Such  agent  thereupon 
reported  such  request,  together  with  the  facts 
In  regard  to  the  plaintiff's  condition,  and 
that  he  was  in  serious  need  of  money,  to  the 
defendant,  and  thereupon  the  defenaant  sent 
to  the  plaintiff  the  $50  mentioned.  The  affl- 
davit  or  proofs  of  loss  made  by  the  plaintiff 
January  18,  1892,  and  mentioned  in  the  fore- 
going statement,  constitute  what  is  called 
the  "* defendant's  Exhibit  four"  in  the  ninth 
and  tenth  findings  of  the  Jury.  It  is  there 
found  by  the  Jury,  in  effect,  that  the  plain- 
tiff executed  the  same  without  a  knowledge 
•of  its  contents,  and  that  in  doing  so,  or  In 
the  alleged  settlement,  he  made  a  gross  er- 
ror. Such  proof  of  loss  consisted  of  a  blank 
furnished  by  the  defendant,  and  filled  out 
by  one  of  the  plaintiff's  employers,  and  the 
plaintiff  signed  the  same  by  his  mark.  There 
18  testimony  to  the  effect  that  the  plaintiff 
•could  neither  read  nor  write  the  jSnclish 
language;  that  he  signed  such  proofs  of  loss 
without  knowing  that  tliey  contained  a  state- 
ment to  the  effect  that  the  payment  of  $7.50 
a  week  for  twenty-six  weeks  should  be  a  full 
discharge  of  all  claim  on  account  of  such  in- 
jury ;  and  that  upon  receiving  the  $145  he 
expressly  refused  to  sign  a  receipt  in  full. 
The  admission  of  such  parol  testimony  is  as- 
signed as  error;  but  such  admission,  under 
such  circumstances,  has  repeatedly  been  sane- 
tionerl  by  adjudications  of  this  court.  Schrdtz 
V.  Chicago  d  N.  W.  R.  Co.  44  Wis.  638; 
Bunnnn  v.  Milwaukee,  L.  8.  A  W.  R.  Co, 
56  Wis.  826 ;  Leslie  v.  Keepers,  68  Wis.  128 ; 
Lvsted  V.  Chicago  <jfc  N.  W,  fi.  Co.  71  Wis. 
S91 ;  Shsanon  v.  Paeifle  Mut,  L.  Ins.  Co.  88 
Wis.  507;    Whitmore  v.  Bay,  85   Wis.  251. 


These  cases  hold,  in  effect,  that  one  who 
signs  a  discharge  or  acc^uittance  without 
knowing  the  contents,  or  intending  to  sign 
such  an  instrument,  is  not  bound  by  it. 
Here,  such  discharge  or  acquittance  was  not 
properly  any  part  of  the  proofs  of  injury  and 
loss,  but  an  attempt  to  limit  the  amount  of 
the  claim  and  bar  any  further  recovery.  Had 
the  question  of  such  discharge  been  squarely 
presented  to  the  plaintiff,  it  may  be  inferred 
from  the  testimony  that  he  would  have  re- 
fused to  sign  it,  as  he  did  the  receipt  in  full 
a  day  or  so  afterwards. 

But  the  more  serious  question  is  whether 
the  tearing  off  of  three  UDgers  wholly,  and 
a  part  of  the  other,  and  cutting  the  hand, 
and  destroying  the  Joint  of  the  thumb,  as 
mentioned  in  the  proofs,  was  the  loss  of  one 
hand,  **  causing  immediate,  continuous,  and 
total  disability"  of  the  same,  within  the 
meaning  of  the  contract  of  insurance.  After 
careful  consideration  we  are  constrained  to 
hold  that  it  was  a  question  of  fact  for  the 
jury ;  and  the  Jury  have  found  that  such  Ion 
of  the  hand  was  entire.  On  the  part  of  the 
defendant  it  is  contended  that  there  is  no 
such  thing  as  the  loss  of  the  hand  unless  the 
injury  is  such  as  to  require  the  amputation 
of  the  hand  above  the  wrist.  That  would  be 
too  much  of  a  refinement  upon  language  for 
practical  purposes.  The  hand  was  for  use ; 
and,  if  it  was  injured  so  as  to  become  useless 
as  a  hand,  then  the  defendant  became  liable 
for  its  loss  under  the  contract.  This  was 
held,  in  principle,  in  Shsanon  v.  Badjie 
Mut.  L.  Ins,  Co,  77  Wis.  618.  9  L.  R.  A. 
685,  88  Wis.  510.  The  charge  appears  to  be 
full  and  fair  throughout.  In  fact,  there  are 
no  specific  exceptions  callinff  for  a  review 
of  any  particular  portion  of  it.  Luedtke  v. 
Jefirey  (decided  herewith)  61  N.  W.  Rep. 
292. 

Tfie  judgment  qf  the  Circuit  Court  %$  ii^ffirmed. 


FLORIDA  SUPREME  COURT. 


TRUSTEES    OP    THE    INTERNAL    IM- 
PROVEMENT FUND,  Appts., 

V. 

Charles  Edward  LEWIS. 
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^1«   Coapons  that  are  payable  to  bearer* 

and  that  are  attached  to  and  represent  the  semi- 
annual instaUments  of  Interest  aocruinsr  upon 
railroad  bonds,  are  in  legal  effeot  promissory 
notes,  and  poosess  all  the  attributes  of  negotiable 
paper. 

•Headnotes  by  Tatxob,  J. 

Nora.— Fbr  note  on  coupons  as  instruments  dis- 
tinct and  separate  from  the  bonds  to  which  they 
were  attached,  see  Bailey  ▼.  Buchanan  County  (S. 
T.)6L.B.  A.6as. 

Por  their  negotiability  and  actions  thereon,  see 
also  Griffin  ▼.  Macon  Ck>unty  (C.  C.  K  D.  Mo.)  2  L. 
B.  A.  aSBk  and  fiote,  also  McClelland  y.  Norfolk 
eoathem  B.  Oo.  (N.  TO  1  L>  B.  A.  »0,  and  note. 

M  L.  a  A. 


2.  Such  eoapons  maT'  be  detached  and 
ne^^tlated  separately  by  simple  delivery, 
and  sued  on  separately  from  the  bond  after  the 
bond  itself  has  been  paid  and  satisfied,  as  well  as 
before.  Coupons  once  detached  and  negotiated 
cease  to  be  mere  incidents  of  the  bond,  and  be- 
come independent  claims,  and  carry  Interest  af- 
ter their  maturity. 

8*  Where  a  negotiable  Instrament  im 
paid  before  matnriiy,  it  is  espeolaUy  im* 
portant  that  It  should  be  surrendered  to  the 
payor,  so  that  further  negotiatloa  may  be  pre- 
vented; for  In  such  case  if  payment  is  made  to 
the  orlfrinal  payee  and  the  note  is  not  surren- 
dered, but  has  already  or  should  afterwards  be 
transferred,  before  maturity,  to  a  bona  fide  hol> 
der,  without  notice,  such  holder  can  recover 
thereon  against  the  maker  notwithstanding  such 
payment  to  the  original  payee. 

(November  8,  IflQU 

APPEAL  hr  defendants  from  a  decree  of 
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yor  of  plaiotiff,  iD  a  proceeding  broueht  to 
compel  payment  of  coupons  which  hadf  been 
detachea  from  certain  bonds  isBued  by  defend- 
ants.   Affirmed. 

Defendants  demurred  to  the  complaint  and 
the  demurrer  waa  overruled.  They  ihen  filed 
a  plea  which  upon  motion  of  complainants 
was  stricken  out,  and  they  then  filed  an  an- 
swer admitting  that  a  trust  fund  was  created, 
that  the  Florida  railroad  company  was  char- 
tered and  authorized  to  issue  bonds  with 
coupons  and  that  the  bonds  from  which  the 
coupons  in  suit  were  taken  were  issued  in  the 
manner  required  by  law,  but  alleged  that  at 
the  time  when  complainant  claimed  to  have 
acquired  the  coupons  the  trustees  had  made  an 
agreeoient  with  one  £dward  J. Reed  whereby  in 
consideration  that  such  trustees  would  extend 
the  time  allowed  Reed  to  pay  for  certain  lands 
for  which  Reed  had  undertaken  to  pay  the 

Surchase  price  to  the  trustees.  Reed  agreed  lo 
eliver  up  to  them  all  the  bonds  and  coupons 
outstanding  or  uncanceled  of  the  Florida  Rail- 
road Company.  That  the  trustees  extended 
the  time  for  payment  and  Reed  delivered  a 
large  amount  of  coupons  and  some  of  the 
bonds;  that  among  the  bonds  delivered  were 
those  from  which  the  coupons  in  suit  had  been 
detached,  and  defendants  denied  that  com- 
plainant was  a  bona  fide  holder  of  the  coupons 
lor  value  and  before  maturity. 

Further  facts  appear  in  the  opinion. 

Mr,  Fred  T.  Myers  for  appellants. 

Mr,  R.  W.  Williamst  for  appellee: 

Such  coupons  have  all  tiie  qualities  of  other 
negotiable  commercial  paper,  the  title  passes 
by  delivery,  and  the  holder  takes  them,  free 
from  all  equities. 

Burroughs,  Public  Securities,  578;  Qelpecke 
V.  Dulfvque,  68  U.  S.  1  Wall.  175,  17  L.  ed. 
520;  TJiomp^on  v.  Lee  County,  70  U.  S.  8  Wall. 
827,  18  L.  ed.  177;  CromiceU  v.  Sac  County,  96 
U.  S.  51, 24  L.  ed.  681;  4  Am.  &£ng.  Encyclop. 
Law,  p.  432.  and  note  4;  Stevoart  v.  Lansing, 
104  U,  8.  505,  26  L.  ed.  866;  Evertson  v.  JVa- 
tional  Bank  of  Newport,  66  N.  Y.  14,  28  Am. 
Rep.  9;  Hotchkm  v.  National  Shoe  dt  Leather 
Bank,  and  Tradesmen's  Nat.  Bank,  88  U.  S.  21 
Wall.  854,  22  L.  ed.  645;  Tild^  v.  Blair.  88 
U.  8.  21  Wall.  241.  22  L.  ed.  632;  Clark  v.  Iowa 
City,  87  U.  8.  20  Wall.  583,  22  L.  ed.  427; 
Binsmore  v.  Duncan,  67  N.  Y.  578,  15  Am. 
Rep.  584;  Chapman  v.  Bose,  56  K.  Y.  140,  15 
Am.  Rep.  401. 

They  retain  their  negotiability  after  being 
detached  from  bonds  not  yet  due. 

4  Am.  &  £ng.  En  cyclop.  Law,  p.  488. 

Their  negotiability  is  not  affected  by  the 
fact  that  they  are  by  their  terms  declared  to  be 
for  interest  upon  bonds  specified  by  their  num- 
bers. 

Evertsan  v.  National  BankqfNetcport,  supra. 

In  Thompson  v.  Perrine,  106  U.  8.  589,  27 
L.  ed.  298,  the  contention  was  that  the  coupons 
in  suit  being  detached  from  the  bonds  and 
overdue,  when  Perrine  purchased  them,  were 
dishonored  and  therefore  not  negotiable.  The 
court  held:  "  It  is  an  immaterial  circumstance 
that  the  coupons  when  purchased  by  Perrine, 
were  detached  from  the  bonds,  and  the  bonds 
not  having  been  matured,  the  coupons,  thoujiih 
overdue,  had  not  lost  the  quality  of  negotia- 
bility." 

U  L.  a  A. 


It  is  not  necessary  that  the  holder  of  couponi, 
in  order  to  recover  on  tbem.  sbould  own  the 
bonds  from  which  they  are  detached. 

ITiompson  v.  Lee  County,  70  U.  8.  8  Wall. 
827,  18  L.  ed.  177;  Burroughs,  Public  Sccuri. 
ties.  583. 

Coupons  are  written  contracts  for  the  pay- 
ment of  a  definite  sum  of  money,  on  a  given 
day,  and  being  drawn  and  executed  in  a  form 
and  mode  for  the  very  purpose  that  they  may 
be  separated  from  the  bonds,  it  is  held  that 
they  are  negotiable,  and  that  a  suit  may  be 
maintained  on  them  without  the  necessity  of 
producing  the  t>onds  to  which  they  are  at- 
tached. 

Auroi^a  ▼.  West,  74  U.  8.  7  Wall.  105, 19  L  ed. 
42;  Knox  County  Comrs,  v.  Aspinwall,  62  U. 
8.  21  How.  548,  16  L.  ed.  210;  White  y.  Ver- 
mont cfe  M.  B  Co.  62  U.  8.  21  How.  675,  IS 
L.  ed.  231;  MCoyv.  Wasldngton  County,  Z 
Phila.  290:  Kenoslia  v.  Lamson,  76  U.  S.  » 
Wall.  477,  19  L.  ed.  725;  Parsons.  Bills  & 
Notes,  115. 

Even  if  the  bonds  have  been  paid  and  aar- 
rendered,  that  fact  does  not  affect  the  right  of 
action  upon  the  coupons. 

Burroughs,  Public  Securities,  584;  Morris 
Canal  <t  Bkg.  Co,  v.  Fisher,  9N.  J.  Eq.  667.  C4 
Am.  Dec.  423,  note,  citing  Thompson  v.  Let 
County,  supra;  Af tiler  v.  Berlin,  18  Bla'chf. 
245;  Cooper  v.  Thompson,  Id.  484;  Nntionil 
Exch.  Bank  v.  IJartford,  P,  dKB.  Go.HK 
I.  875,  91  Am.  Dec.  237,  5  Am.  Rep.  582; 
Qaeensbury  v.  Culver,  86  U.  8.  19  Wall.  b4,  23 
L.  ed.  100;  Clark  v.  Iowa  City,  87  U.  S.  20 
Wall.  588,  22  L.  ed.  427;  New  London  City  Nat. 
Bank  v.  Ware,  41  Conn.  542. 

Suffolk  8av,  Bank  v.  Boston,  4  L.  R.  A.  516^ 
149  Mass.  864.  was  an  action  on  coupons  d^ 
tached  from  bonds.  Held,  that  the  plainttfT 
was  not  bound  to  look  for  private  agri'ementa. 
which  are  unusual,  and  that  such  agreement 
exists  and  is  entered  on  the  record  of  the  fi- 
nance committee  cannot  affect  the  title,  and 
they  had  a  right  to  enforce  payment  uf  the 
coupons. 

South  Nashville  Street  B,  Co.  v.  Morrouf, 
2  L.  R.  A.  853.  87  Tenn.  406,  declared  the  Act 
of  Tennessee,  March  25.  1887,  invalid  as  to  its 
requirements  that  the  debtor  corporation  shall 
withhold  from  payment  of  interest  coiipoDa 
the  amount  of  lax  assessed  against  its  bond- 
holders. 

When  money  is  raised  by  tax  to  pay  interest 
coupons  on  bonds  the  invalidity  of  the  bonds 
cannot  be  set  up  in  defense  to  an  action  on  the 
coupons,  by  the  holder  thereof. 

Mai^ris  Canal  A  Bkg,  Co.  v.  Fisher,  supra, 
citing  First  Nat.  Bank  of  Oxford  v.  Wheder,  72 
N.  Y.  201;  Boss  ▼.  Curtiss,  81  N.  Y.  606;  Pto- 
pU  v.  Brown,  55  N.  Y.  187. 

8tates  issuing  negotiable  securities  incur  the 
same  responsibilities  that  attach  to  iodividuali 
or  corporations  in  a  like  case. 

Morns  Canal  A  Bkg.  Co,  v.  FuSur,  svprn, 
ciimgWalkeryr,  State,  12  8.  C.  200.  and  otljcrs 

Coupons  draw  interest,  at  the  legal  rate  frum 
their  maturity,  with  exchange  on  the  place 
where  payable. 

Burroiighs,  Public  Securities,  587;  4  Am.  & 
Eng.  Encyclop.  Law,  p.  439.  and  notes,  440; 
Qelpecke  v.  Dubuque,  68  U.  8.  1  Wall.  175,  IT 
L.  ed.  520;  Clark  v.  Iowa  City,  87  U.  8.  583. 
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83  L.  cd.  427;  Auiwa  y,  WeH,  74  U.  S.  7  Wall 
106,  19  L.  ed.  42;  MarrU  Canal  db  Bkg.  Co.  y, 

Fi^er,  mpra, 

Taylor,  •/.,  delivered  the  opinion  of  the 
court: 

The  appellee  sued  the  appellants  as  trustees 
of  the  internal  improvement  fund  of  the  state 
of  Florida  hy  bill  in  equity  in  the  circuit 
court  of  Leon  county  to  compel  them  as  such 
trustees  to  pay  twenty -five  interest  coupons 
for  the  sum  of  $85  each,  representine  the 
semi-annual  installments  of  interest  falling 
due  upon  the  first  days  of  March  and  Septem- 
ber in  the  yeans  1889  and  1890  and  on  the  first 
of  March.  1891,  upon  five  bonds  for  the  sum 
of  $1,000  each,  numbered  respectiTely  1076, 
1238,  1284,  1235  and  1240.  issued  on  March  1, 
1856,  by  the  Florida  Railroad  Company  un- 
der and  in  accordance  with  the  provisions  of 
the  act  of  the  legislature  of  Florida  passed 
January  6,  1858,  entitled  :  **  An  act  to  pro- 
vide for  and  encouraRe  a  liberal  system  of 
internal  improvement  in  this  state, "  the  prin- 
cipal of  which  bonds  were  payable  on  March 
1.  1891.  The  coupons  sued  upon,  making 
allowance  for  the  different  dates  when  they 
respectively  fall  due  and  their  reference  to  the 
difterent  numbers  of  the  bonds  to  which  they 
were  attached,  are  in  the  folio win>i:  form : — 

"The  Florida  Railroad  Company  will  pay 
theBeArer,  in  the  City  of  New  York,  Thirty- 
five  Dollars  on  the  first  day  of  March,  1889, 
for  semi-annual  interest  on  Bond  No.  1076. 
-$85.  Geo.  AV.  Call. 

**For  Treasurer." 

The  bill  alleges  that  the  complainant  in 
December,  1882,  became  the  holder  and  owner 
for  value  of  said  twenty-five  coupons  before 
their  maturity.  That  payment  thereof  from 
said  trustees  had  been  demanded  and  refused. 
The  answer  admits  that  said  bonds  with  in- 
terest coupons  attached  were  issued  under  and 
in  pursuance  of  said  act  of  the  legislature 
creating  said  internal  improvement  fund,  and 
admits  that  by  the  provisions  of  said  act  the 
said  interest  coupons  were  secured  and  guar- 
anteed by  the  fimd  in  their  hands  as  trustees. 

The  answer  denies  that  the  complainant  is 
a  bona  fide  holder  of  said  coupons  and  that 
he  acquired  them  before  maturity  without 
notice. 

There  was  no  proof,  however,  otherwise 
than  that  the  complainant  bona  fide  became 
the  holder  and  owner  of  said  coupons  for 
value  before  their  maturity.  The  answer 
further  urges  as  a  defense  that  prior  tu  the 
time  when  the  complainant  acquired  said 
coupons  and  long  beiore  their  maturity,  the 
bonds  themselves,  the  semi-annual  interest 
upon  which  is  represented  by  said  coupons, 
Were  bought  and  canceled  bv  said  trustees 
under  the  provisions  of  said  internal  im- 
provement act,  and  said  bonds  became  no 
longer  an  existing  obligation  and  ceased  to 
bear  interest. 

The  ev4dence  taken  shows  that  the  com- 
plainant is  a  bona  fide  holder  of  the  coupons 
sued  upon  and  that  he  became  such  owner  for 
value  in  good  faith  before  their  maturity,  as 
detached  independent  obligations,  and  with- 
out notice  that  the  principal  bonds,  of  which 
they  formed  a  part,  had  been  taken  up  or 

26  L.  R.  A« 


canceled.  It  is  shown  that  the  defendant 
trustees  have  acquired  the  possession  and 
control  of  all  the  bonds  from  which  said 
coupons  were  detached,  and  that  they  ac- 
quired possession  of  them  about  December 
26,  1882,  denuded  of  all  coupons.  How,  or 
from  whom  they  were  acquired,  is  not  shown, 
nor  upon  what  consideration.  Neither  is  it 
shown  that  said  bonds  were  ever  canceled. 
At  the  final  hearing  of  the  cause  on  October 
9th,  1890,  final  decree  was  rendered  requiring 
the  defendants  as  trustees  to  pay  the  amount 
of  the  twenty  coupons  then  past  due  together 
with  interest  thereon  from  the  dates  oi  their 
respective  maturity  up  to  the  date  of  said 
decree,  and  interest  upon  the  decree  until  ita 

Sayment,  and  that  the  five  coupons  not  then 
ue  should  be  withdrawn  from  the  suit. 
From  this  decree  the  defendant  trustees  have 
appealed. 

It  is  conceded  that  under  the  provisions  of 
the  internal  improvement  act  already  men- 
tioned the  fund  In  the  hands  of  the  defendant 
trustees  was  pledged  as  a  guaranty  for  the 
payment  of   the  interest  upon  the  railroad 
bonds  that  is  represented  by  the  coupons  sued 
for,  and  that  said  fund  was  liable  original Iv, 
as  a  guaranty,    for   the   payment   of   said 
coupons.    The  sole  contention  here  is  that, 
the  principal  of  the  bonds  having  been  taken 
up  and  canceled  by  the  trustees  prior  to  the 
accrual  and  maturitv  of  the  installments  of 
interest  represented  by  these  coupons,   that 
such  bonds  ceased,   from  the  time  they  were 
so  taken  up  and  canceled,  to  bear  interest,  and 
that  the  interest  represented  by  said  coupons, 
consequently,   never  did  accrue  or  become 
due.     However  plausible  this  contention,  at 
first  blush,  mav  appear,  it  is  not  in  accord 
with  the  settled  principles  of  law  governing 
such  negotiable  instruments  as  are  sued  on 
here,  and  that  must  govern  the  obligor  in  the 
payment  of  such  instruments  when  he  desirea 
that  a  dischar>i:e  from  further  liability  shall 
result  from  such  payment.    The  coupons  sued 
upon  are  payable  to  bearer ;  and,  according 
to  well  settled  law,  are  in  legal  effect  promis- 
sory notes,  and  possess  all  the  attributes  of 
negotiable  paper.    4  Am.  &  Eng.  Encyclop. 
Law.  p.  482,  and  citations.    They  are  trans- 
ferable by  delivery,  although  detached  from 
the  bonds ;  and  it  has  been  held  that  a  pur- 
chaser, in  good  faith,  before  maturity,  from 
one,  even,  who  has  stolen  them,  acquires  a 
valid  title.     EkerUon  ▼.   Natumal  Bank  cf 
Newport,  66  N.  Y.  14,  28  Am.  Rep.  9 ;  ArenU 
V.  Com,  18  Gratt.  750 ;  Spoaner  v.  ffolmei,  lOd 
Mass.    608,    8  Am.    Rep.    491;   Murray  v. 
Lardner,  69  U.  8.  2  Wall.  110,  17  L.  ed.  867 ; 
Hotchkiss  V.  Natumal  Shoe  A  Leather  Bank 
and  Trade»men*$  Nat.    Bank,    88  U.    8.   21 
Wall.  854,  22  L.  ed.  645.     It  is  further  well 
settled  that  such  coupons  may  be  detached 
and  negotiated  separately  by  simple  delivery, 
and  sued  on  separately  from  the  bond  after 
the  bond  itself  has  been  paid  and  satisfied, 
as  well  as  before ;  and  that  coupons  once  de- 
tached and  negotiated,  cease  to  be  mere  in- 
cidents of  the  bond,  and  become  independent 
claims,  and  that  they  carry  interest  after  their 
maturity.     National  Exch.  Bank  v.  Hartford^ 
P.  db  F.  R,  Co,  8  R.  I.  375,  91  Am.  Dec.  287, 
6  Am.  Rep.  682,  and  cases  there  cited ;  MorrU 
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Canal  dt  Bkg  Co.  ▼.  FUher,  9  N.  J.  Eq.  667, 
reported  in  64  Am.  Dec.  428,  with  numerous 
citations  in  noU$  at  p.  482 ;  WeWi  ▼.  First 
Div.  of  8t,  Paul  dt  P.  R,  Co,  26  Minn.  314 ; 
Thompson  ▼.  Lee  County,  70  U.  S.  8  Wall. 
827,  18  L.  ed.  177 ;  aark  v.  lotoa  City,  87  U. 
8.  20  Wall.  683,  22  L.  ed.  427 ;  SUtcart  v. 
Laming,  104  U.  8.  605,  26  L.  ed.  866 ;  Oelpeke 
▼.  Dubuque,  68  U.  8.  1  Wall.  176,  17  L.  ed. 
620. 

It  is  further  well  settled  that  where  a 
negotiable  bill  or  note  is  paid  before  ma- 
turity, it  is  especially  important  that  it 
should  be  surrendered  to  the  payor,  so  that 
further  negotiation  may  be  prevented  ;  for  in 
such  case  if  payment  is  made  to  the  original 
payee  and  the  note  is  not  surrendered,  but  has 
been  already,  or  should  be  afterwards,  trans- 
ferred, before  maturity,  to  a  bona  fide  holder, 
without  notice,  such  holder  can  recover 
thereon  against  the  maker  notwithstanding 
such  payment  to  the  original  payee.  8  Ran- 
dolph, Com.  Paper,  §  1418,  and  citations; 
Tiedeman,  Com.  Faper,  §§  878,  374,  and  cita- 
tions ;  2  Dan.  Neg.  Inst,  g^  1230-1238,  and 
citations;  18  Am.  &  £ng.  Encyclop.  Law, 
p.  190,  and  citations. 

In  the  case  at  bar  the  defendants  as  trus- 
tees were  liable  only  for  the  payment  of  the 
interest  upon  these  bonds  represented  by  the 
coupons  attached  thereto.  Ii  they  bought  the 
bonds  themselves  for  cancelation  before  their 
maturity,  as  they  allege,  it  especially  be- 
hooved them  to  see  to  it  that  the  unmatured 
interest  coupons,  representing  interest  in- 
stallments not  yet  accrued,  were  delivered  up 
to  them  so  as  to  put  a  stop  to  the  further 
negotiation  thereof  to  bona  fide  and  innocent 
holders;  and  this  for  the  reason  that  the 
coupon  attachments,  representing  the  accru- 
ing interest,  were  in  fact  the  only  part  of  the 
bonds  for  which  they  were  bound  as  guaran- 
tors. As  before  shown,  these  coupons  when 
detached  from  the  bonds,  before  their  ma- 
turity, became  independent  claims,  and  were 
no  longer  mere  incidents  of  the  bond :  and 
became  at  once  possessed  of  all  the  attributes 
of  negotiable  mercantile  paper,  and  the  pay- 
ment or  cancelation  of  the  bond  before  ma- 
turity to  the  holder  of  such  bond  cannot 
affect  such  coupons  that  have  been  detached 
and  transferred  before  maturity  to  another 
bona  fide  holder.  The  defendants,  if  they 
have  bought  up  the  principal  of  the  bond 
before  its  maturity,  denuded  of  its  interest 
coupons,  that  were,  before  such  purchase  and 
cancelation,  detached  therefrom  and  trans- 
ferred to  a  bona  fide  holder,  have  ill-ad- 
visedly  made  payment  to  the  wrong  payee, 
or  else  have  not  paid  at  all  that  part  of  the 
bond  for  which  they  were  alone  liable. 

77ie  decree  of  the  court  below  ie  affirmed  with 
coett. 
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Mark  WILLIAMS,  for  Use  of  John  WAL- 

LACE,  Appt., 

V. 

Adolphas  KIMBALL. 
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*1.  Where  slave  marriages  have  terai- 
nated  before  or  have  never  been  reooiniiied  by 
the  parries  thereto  after  they  became  free  per- 
sons, the  oflSprtng  thereof  have  no  inheritable 
bloo<1.  They  cannot  Inherit  property  •oquired 
by  their  anceetors  after  emancipadoo. 

8.  The  descent  and  heirship  of  reales- 
tate  are  exclusively  governed  by  the  law  of  Um 
country  within  which  it  to  actually  aitnate.  No 
person  can  take  by  descent  except  those  who  are 
reoofirnlzed  as  legitimate  heiis  by  the  lawsof  that 
country. 

8*  By  the  ancient  law  of  England,  which 
received  ieirislative  affirmation  by  the  Statott 
of  Merton  (2Uth  year  Henry  ni.  A.  D.  1285),  only 
those  were  lawful  heics  la  the  descent  of  real  e»- 
tate  who  were  bom  after  the  actual  marriage  of 
their  parents;  and  this  to  the  law  in  this  state. 
except  where  it  has  been  modified  by  our  statute. 

4.  IiegitimatLon  in  a  foreign  country 
does  not  make  lawftil  heiiv  to  real  et^iate 
in  ctber  countries  where  the  common  law  or 
Statute  of  Merton  prevails,  of  thoee  who  >icte 
born  out  of  lawful  marriage. 

6*  So  fiar  as  the  law  of  descents  is  con- 
oernedt  the  lez  loci  rei  sUce  must  prerail;  aod 
the  different  states  of  thto  Union  are  forelKo 
countries  to  each  other. 

6.  The  progeny  bom  of  slave  mar* 
riages  which  terminated  before  the  emandiia- 
tion  of  the  parties  thereto,  while  perhaps  from  a 
liberal  point  of  view  are  not  bastards,  are  yet,  ao 
far  as  want  of  inheritable  blood  to  concerned, 
placed  in  the  same  category  as  bastards. 

7.  Our  statute  which  provides  as  follows: 
*'  .  .  .  Bastards  also  shall  be  capable  of  iobent- 
luK  or  of  transmitting  inheritance,  on  the  part  of 
their  mother,  in  like  manner  as  if  they  had  been 
lawfully  begotten  of  such  mother,"  only  makps 
the  bastard  legitimate  so  far  as  hto  mother  a 
concerned.  It  does  not  make  him  legitimate  sc 
far  as  the  kindred  of  his  mother  are  ooDct.roeJ, 
and  he  cannot  take  by  Inheritance  from  collat- 
eral kindred  upon  hto  mother^s  side. 

(February  6, 1806b) 

APPEAL  by  plaintiff  from  a  judgment  of  the 
Circuit  Court  for  Duval  County,  in  favor 
of  defendant  in  an  action  brought  to  recover 
possession  of  certain  real  estate.    Affirmed. 
The  facts  are  stated  in  the  opinion. 
Messrs.  Cooper  ft  Cooper  for  appellant. 
Messrs,  M.  C.  Jordan  and  R.  B.  Archi- 
bald for  appellee. 

liiddoiif  c/l,  delivered  the  opinion  of  the 
court : 
Diana  Landsbury  (sometimes  called  in  tbe 

*Headnote8  by  LmDOV,  J. 


Note.— For  inheritance  by,  througl\^  on  frotn 
illegitimate  persona,  including  thoee  legitimate<l 
by  marriage,  see  note  to  Croan  v.  Phelps  (KyJ  2< 
L.  R.  A.  753. 

As  to  eCFect  of  legitimation  in  other  jurisdiction, 
see  Blsrthe  v.  Ayres  (GkL)  10  L.  R.  A.  40,  and  sotot 
cases  In  note  to  Warren  o.  Presoott  (Me.)  If  U  B*  A 
489. 


See  also  3(>  L.  R.  A.  707. 
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cccord  Diana  Landflbury  Kimball),  a  negro 
woman,  who  was  born  a  slave,  died  in  Duval 
county,  Florida,  on  the  2Sd  day  of  Novem- 
ber, 1885,  seised  in  fee  simple  of  a  tract  of 
land  situated  in  said  county.  The  case  be- 
low was  an  action  of  ejectment  brought  by 
the  appellant  against  the  appellee,  who  is  in 
the  possession  of  the  property,  claiming  as 
the  husband  and  heir-at-law  of  said  Diana, 
who  left  no  children  surviving  her.  The 
judgment  was  for  defendant. 

The  validity  of  the  title  of  the  defendant 
is  attacked  upon  the  ground  that  he  is  not 
the  lawful  husband  and  heir  of  the  deceased 
Diana.  In  actions  of  ejectment  the  plaintiff 
must  recover  upon  the  strength  of  bis  own 
title,  and  not  upon  the  weakness  of  the  title 
of  his  adversary.  In  view  of  the  conclusion 
that  we  have  reached,  that  the  plaintiff  has 
shown  no  right  of  recoveir,  it  is  unnecessary 
to  pass  upon  the  title  of  the  defendant.  The 
deceased  had  no  living  relatives  except  the 
appellant  Williams.  Williams  claimed  to 
be  a  brother  of  Polly  Page,  the  mother  of 
flaid  Diana.  Both  the  appellant  and  Polly 
Page  were  bom  slaves— of  the  same  slave 
father  and  mother.  Whether  they  were  the 
children  of  a  customary  slave  marriage,  or 
some  other  cohabitation,  does  not  appear  from 
the  record ;  but  the  said  slave  marriage  or 
cohabitation,  whichever  it  was,  terminated 
before  the  emancipation  of  the  parties  there- 
to. The  only  question  necessary  to  be  con- 
sidered is  the  inheritable  capacitv  of  the  ap- 
pellant, who  (the  land  being  held  adversely) 
has  made  a  ouitclaim  deed  of  the  property 
to  John  Wallace,  for  whose  use  he  brings 
suit.  The  question  of  the  inheritable  capac- 
ity of  persons  bom  of  slave  marriage  is  one 
upon  vrhich  there  has  been  considerable  di- 
versity of  opinion.  In  this  state  it  has  been 
settled  for  years  that  the  offspring  of  such 
marriages,  which  have  never  been  recognized 
by  the  parties  thereto  after  they  became  free 
persons,  and  capable  of  making;  such  con- 
tracts of  marriage,  have  no  inheritable  blood, 
they  cannot  inherit  property  acquired  by 
their  ancestors  after  emancipation.  Daniel 
▼.  Sams^  17  Fla.  487.  It  is  contended,  how- 
ever, that  the  plaintiff  Williams  is  and  has 
al  ways  been  a  resident  of  the  state  of  Georgia ; 
that  by  an  act  of  that  state  he  has  been  legit- 
imated, and  that  thus  being  legitimate  in 
Georgia  he  has  a  status  established  by  law 
which  makes  him  legitimate  in  every  other 
state  and  country.  The  effect  of  this  con- 
tention would  be  that  the  capacity  of  a  per- 
son to  inherit  real  estate  in  this  state  would 
depend,  not  upon  our  laws,  but  upon  the 
varying  statutes  of  perhaps  a  hundred  or 
more  different  states  or  countries  in  which 
the  claimants  of  the  estate  might  reside.  In 
such  a  state  of  the  law,  one  a  resident  citizen 
of  the  state  would  be  excluded  as  an  heir, 
but  would  be  entitled  to  share  in  the  estate 
if  he  accidentally  lived  over  the  border  line 
of  an  adjoining  state.  This  contention  of 
the  appellant  cannot  be  sustained.  By  the 
common  law,  which  is  law  with  us,  all 
questions  of  the  distribution  and  descent  of 
real  estate  must  be  determined  by  the  law  of 
the  Jurisdiction  in  which  the  property  is 
situated.    Speaking  upon  this  subject,  Story  | 
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on  Conflict  of  Laws  (sec.  488)  says:  "... 
The  descent  and  heirship  of  real  estate  are 
exclusively  governed  by  the  law  of  the  coun- 
try within  which  it  is  actually  situate.  No 
person  can  take,  except  those  who  are  rec- 
ognized as  legitimate  heirs  by  the  laws  of 
that  country ;  and  thev  take  in  the  propor- 
tions and  the  order  which  those  laws  pre- 
scribe. This  is  the  indisputable  doctrine  of 
the  common  law."  Such  is  even  the  more 
prevalent  view  among  the  law-writers  of 
those  countries  where  the  common  law  does 
not  prevail.  "  Foreign  jurists  generally,  al- 
though not  universally,  maintain  the  same 
doctrine ;  and  accordingly  hold  that  in  cases 
of  succession  db  tnUstato  we  are  to  ascertain 
the  persons  who  are  to  take  the  inheritance 
by  the  lex  loci  rei  titm,  whether  the  question 
respects  legitimacy,  or  primogeniture,  or 
right  of  representation,  or  proximity  of 
blood,  or  next  of  kin."  Id.  §  484  a. 
Among  a  great  mass  of  authorities  which 
sustain  the  propositions  quoted  from  Story 
are,  Bayce  v.  St.  Louis,  29  Barb.  650 ;  Daiees 
V.  BoyUUm,  9  Mass.  887,  6  Am.  Dec.  72 ; 
Bryan  v.  Moore,  11  Mart.  (La.)  26,  18  Am. 
Dec.  847,  and  authorities  cited  in  note;  3 
Am.  &  Eng.  Encyclop.  Law,  p.  566 ;  Absion 
▼.  Alston,  15  La.  Ann.  137 ;  Putt^  v.  Tit- 
comb,  22  Me.  800 :  EUiott  v.  Minto,  6  Madd. 
Ch.  16 ;  Chapman  v.  Robertson,  6  Paige,  627, 
8  L.  ed.  1128,  81  Am.  Dec.  264. 

Being  convinced  that  a  Georgia  statute  not 
in  harmony  with  our  system,  upon  the  capac- 
ity of  persons  to  inherit  real  estate,  could 
not  prevail  here,  we  have  not  attempted  to 
interpret  or  construe  the  same.  It  cannot  be 
denied  that  a  number  of  decisions  can  be 
found  upholding  the  proposition  that  persons 
made  legitimate  by  the  laws  of  one  state  are 
legitimate  everywhere.  We  have  taken  great 
pains  to  examine  a  number  of  these  decisions. 
They  mostly  applv  to  residents  of  the  states 
in  which  suits  are  brought,  who,  before  their 
removal  thereto,  have  been  legitimated  in 
other  states.  Some  proceed  upon  statutory 
grounds,  some  expressly  repudiate  the  com- 
mon law  and  ancient  English  statutory  doc* 
trine.  Before  the  Parliament  of  Merton,  in 
the  20th  year  of  Hen.  III.,  A.  D.  1285,  it  had 
been  the  law  of  England  with  respect  to  the 
descent  of  land,  that  the  son  must  be  bom 
aft«r  the  actual  marriage  of  his  father  and 
mother.  This  rule  was  framed  for  the  ex- 
press purpose  of  excluding  in  the  descent  of 
land  in' England  the  application  of  the  rule 
of  the  civil  and  canon  law,  by  which  the 
subsequent  marriage  of  the  parents  was  held 
to  make  the  son  born  before  marriage  legiti- 
mate. At  the  Parliament  of  Merton  the 
clergy  proposed  to  change  the  law,  so  that 
anienati  legitimated  by  the  marriage  of  their 
parents  might  inherit,' but  the  barons  refused 
to  change  the  law  of  the  realm.  Therefore 
the  Statute  of  Merton  instead  of  being  a  new 
enactment  upon  the  subject,  was  a  legisla- 
tive declaration  of  an  ancient  law.  It  has 
been  declared  to  be  in  force  in  England  by 
the  British  house  of  lords  as  late  as  1839. 
BirtwhisiU  v.  Vofrdill,  7  Clark  &  F.  895 ;  i>(M 
V.  VardiU,  6  Bing.  N.  C.  885.  It  is  now  by 
adoption  the  law  in  this  state  (sec.  7,  p.  708, 
McOlellan's  Digest)  and,  with  the  statutory 
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exceptions  hereinafter  noted,  thoee  only  pos- 
less  neritable  blood  who  are  bom  in  lawful 
wedlock,  or  in  a  competent  time  after  its  ter- 
mination. It  has  been  held  that  leffltimatfon 
in  a  foreign  country  does  not  make  lawful 
heirs,  in  other  countries  where  the  common 
law  or  the  Statute  of  Merton  is  now  in  force, 
of  those  who  were  born  out  of  lawful  mar- 
riage. Bo  far  as  the  law  of  descents  is  con- 
cerned, the  lex  loci  reisita  must  prevail,  and 
the  different  states  of  this  Union  are  foreign 
countries  to  each  other.  In  the  case  of  Birt- 
whistle  V.  Vat'diU,  eupra^  it  was  decided  that 
a  child  born  in  Scotland  before  the  marriage 
of  his  parents,  but  who  was  legitimated  by 
their  subsequent  marriage  acpording  to  the 
laws  of  Uiat  country,  could  not  inherit  lands 
in  England.  In  Lingen  ▼.  Lingen,  45  Ala. 
410,  it  was  held  that  a  bastard  child  con- 
ceived in  Alabama,  but  born  in  France,  and 
legitimated  by  an  acknowledgment  of  the 
father  in  due  form  of  law,  according  to  the 
laws  of  that  country,  was  not  a  lawful  heir 
to  real  estate  in  Alabama.  In  Smith  v.  Berr^ 
84  Pa.  126,  76  Am.  Dec.  641,  under  the  au- 
thority of  Doe  V.  Va/rdiU,  6  Bam.  &  C.  488, 
and  same  case  on  appeal  to  the  house  of 
lords,  cited  above,  it  was  held  that  a  bastard 
child  duly  lei^itimated  by  a  decree  of  a  cir- 
cuit court  of  Tennessee,  accordinf?  to  the  laws 
of  that  state,  was  not  thereby  rendered  cap- 
able of  inheriting  land  in  Pennsylvania. 
Later  decisions  in  Pennsylvania  are  to  dif- 
ferent effect,  but  they  are  placed  upon  the 
express  ground  that  the  Statute  of  Merton 
has  been  abolished  in  that  state  since  the 
decision  in  Smith  v.  Derr, 

The  status  of  negroes  born  of  marriages  ter- 
minating before  the  general  emancipation  of 
the  slaves  in  the  southern  stales  is  a  peculiar 
one.  To  some  extent  the  right  of  marriage 
was  recognized  among  them.  It  is  a  part 
of  the  history  of  the  extinct  institution  of 
slavery  in  the  southern  states  that  these  slave 
marriages  were  often  had  with  the  approba- 
tion of  the  owners  of  the  slaves ;  that  the 
jnarriage  ceremonies  were  publicly  cele- 
brated, often  bv  the  ministers  of  the  gospel, 
and  were  sanctioned  by  the  churches  of  the 
country.  The  subsequent  cohabitation  of 
the  parties  was  never  regarded  as  illicit  or 
Immoral,  but  as  perfectly  ri/rht  and  proper ; 
and  it  was  regarded  as  a  wicked  thing  for 
either  party  to  be  unfaithful  to  the  marriage 
vow.  The  children  bom  of  such  marriages 
were  regarded  as  standing  upon  a  driffercnt 
plane  to  those  slave  children  who  Were  bas- 
tards pure  and  simple.  These  views  pre- 
vailed from  regarding  marriage  as  a  divine 
institution,  and  not  from  looking  upon  it 
from  the  standpoint  of  the  law  which  has 
concern  with  it  only  as  a  civil  contract.  The 
progeny  of  such  marriages,  while  perhaps 
from  a  liberal  point  of  view  are  not  bas- 
tards, are  yet,  so  far  as  want  of  inheritable 
blood  is  concerned,  placed  in  the  same  cate- 
gory as  bastards.  It  is  therefore,  we  think, 
entirely  right  and  proper  to  give  the  appel- 
lant the  benefit  of  any  statute  changing  the 
ancient  Statute  of  Merton,  by  adding  to  the 
inheritable  capacity  of  bastards.  The  appel- 
lant not  claiming  to  have  been  legitimated 
by  a  subsequent  marriage  of  his  parents  in 
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accordance  with  the  Statute  of  1888  (Me- 
Clellan's  Dig.  §  5,  p.  137),  the  only  change 
in  our  law  which  affects  his  claim  is  the  Ad 
of  1829,  McClellan's  Dig.  §  8,  p.  470,  and 
is  as  follows  :*'...  Bastards,  also,  shall 
be  capable  of  inheriting  or  of  transmittiog 
inheritance,  on  the  part  of  their  mother,  in 
like  manner  as  if  they  had  been  lawfully 
begotten  of  such  mother."  In  the  present 
case  the  estate  never  vested  in  the  appel- 
lant's mother.  She  died,  it  appears,  before 
the  abolition  of  slavery.  Neither  did  it  vest 
in  Polly  Page,  the  mother  of  the  intestate, 
and  sister  of  appellant; she  (Polly  Page)  died 
some  years  before  the  intestate. 

The  appellant  claims  to  inherit  by  descent 
from  his  niece.  The  question  presented  is. 
Does  the  act  under  consideration  legitimate 
the  appellant  in  all  respects,  so  far  as  the 
kindred  of  his  mother  is  concerned,  and  csa 
he  take  by  inheritance  from  collateral  kin- 
dred upon  his  mother *s  side?  We  think  not 
The  construction  ^iven  generally  by  the 
courts  to  acts  of  this  kind"  has  been  a  strict 
one.  In  such  cases  it  has  been  held  that  a 
bastard  might  inherit  from  his  mother,  or 
his  mother  from  him ;  but  there  the  iDberi^ 
able  blood  became  dammed  up  in  his  veins, 
and  its  current  could  flow  no  further;  it  did 
not  extend  to  collateral  kindred.  The  very 
language  of  the  statute  of  this  state  has  been 
construed  by  the  Supreme  Court  of  the  United 
States  in  the  case  of  Steteu^tm  v.  SuUitant, 
18  U.  S.  6  Wheat.  207,  text  260,  5  L.  ed.  70, 
82.  The  court  upon  this  subject  says :  "The 
18th  section  of  the  law  of  descents,  nnder 
which  this  question  arises,  is  as  follows: 
'.  .  .  Bastards,  also,  shall  be  capable  of 
inheriting  or  of  tranHmitting  inheritance,  on 
the  part  of  their  mother,  in  like  manner  as 
if  they  had  been  lawfully  begotten  of  such 
mother.'  In  the  construction  of  this  sec- 
tion, it  is  never  to  be  lost  sight  of  that  the 
appellants  are  to  be  considered  as  bastards, 
liable  to  all  the  disabilities  to  which  the 
common  law  subjects  them,  as  such,  except 
those  from  which  the  section  itself  exempts 
them.  Though  illegitimate,  they  may  in- 
herit and  transmit  inheritance,  on  the  part 
of  the  mother,  in  like  manner  as  if  the?  bad 
been  lawfully  begotten  of  the  mother.  What 
is  the  legal  exposition  of  these  expressionst 
We  understand  it  to  be,  that  they  shall  have 
a  capacity  to  take  real  property  by  descent 
immediately  or  through  their  mother  in  the 
ascending  line;  and  transmit  the  same  to 
their  line  as  dcsccndents,  in  like  manner  as 
if  they  were  legitimate.  This  is  uniformly 
the  meaning  of  "the  expressions,  'on  the  part 
of  the  mother  or  father,  *  when  used  in  ref- 
erence to  the  course  of  descent  of  real  prop- 
erty, in  the  paternal  or  maternal  line.  As 
bastards,  they  were  incapable  of  inheriting 
the  estate  of  their  mother,  notwithstanding 
tiiey  were  the  innocent  offspring  of  her  in- 
continence, and  were,  tJicrefore,  in  the  view 
of  the  legislature,  and  consonant  to  the  feel- 
ings of  nature,  justly  entitled  to  be  provided 
for  out  of  such  property  as  she  might  leave 
undisposed  of  at  her  death,  or  which  would 
have  vested  in  her,  as  heir  to  any  of  her  an- 
cestors, had  she  lived  to  take  as  such.  TLie 
current  of  inheritable  blood  was  stopped  in 
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its  passage  from  and  through  the  mother,  so 
as  to  prevent  the  descent  of  the  mother's 
property  and  of  the  property  of  her  ancestors, 
«ither  to  her  own  illegitimate  children  or  to 
their  legitimate  offspring.  The  object  of 
the  Icgislatuie  would  seem  to  have  been  to 
remove  this  impediment  to  the  transmission 
of  inheritable  blood  from  the  bastard  in  the 
descending  line,  and  to  give  him  a  capacity 
to  inherit  In  the  ascending  line,  and  through 
his  mother.  But  althougn  her  bastard  chil- 
dren are  in  these  respects  quasi  legitimate, 
they  are,  nevertheless,  in  all  others,  Dastards, 
and  as  such  they  have  and  can  have  neither 
father,  brothers,  nor  sisters.  The  cannot, 
therefore,  inherit  from  Richard  Stevenson, 
because,  in  contemplation  of  law,  he  is  not 
their  brother;   and  even  if  he  were  their 


brother,  they  would  not  inherit  their  estate 
under  this  section,  on  the  part  of  their 
motlier,  but  directly  from  Richard,  the  de- 
scent from  brother  to  brother  being  immedi- 
ate. Upon  no  principle,  therefore,  can  this 
section  help  the  appellant's  case.  His  estate 
never  vested  in  the  mother,  so  as  for  her  bas- 
tard children  to  inherit  from  her;  nor  did 
it  pass  through  her  in  the  course  of  descent 
to  the  bastard  children.  **  To  same  effect  are 
Jackwn  v.  Jcuskaon,  78  Ky.  890,  89  Am.  Rep. 
246 ;  Ourtii  v.  ffetoins,  11  Met.  294 ;  Pratt  v. 
Atwood,  108  Mass.  40 ;  Haraden  v.  Larrabee, 
118  Mass.  480.  Considering  the  appellant 
as  a  bastard,  he  is  not  able  by  our  statute 
to  take  the  estate  sued  for. 
Thejudgm&nt  of  the  court  beiow  it  afflrmetL 
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A  suit  between  eoimties  to  determtne  a 
dlspnted  boundary  line  im  not  within 
the  Jnrlfldiction  of  equity  unlecfl  by  the 

force  of  some  statute,  at  least  when  there  is 
nothlDflT  in  the  case  which  would  sustain  a  suit  in 
equity  if  the  parties  were  private  owners. 

CDeoember  29, 189U 

APPEAL  b^  defendant  from  a  Judgment  of 
the  District  Court  for  Washoe  County, 
overruliofT  a  demurrer  to  the  complaint  in  a 
suit  brought  to  establish  the  boundry  line  be- 
tween the  counties.     Reversed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  W.  D.  Jones*  D*  S.  Trumant 
and  James  F.  Dennis*  for  appellant: 

A  court  of  equity  has  no  jurisdiction  of  this 
action  as  set  forth  in  the  complaint  and  amend- 
ment thereto,  but  said  action  should  have  been 
broufrht  in  a  court  of  law,  as  there  is  a  plain, 
speedy,  and  adequate  remedy  at  law. 

Eureka  County  v.  Lander  County^  81  Nev. 
144;  KittiU  ▼.  Jenssen,  87  Neb.  685. 

It  can  make  no  difference  that  this  is  a  ques- 
tion of  importance;  it  can  make  no  difference 
that  it  is  a  question  that  affects  the  people;  it 
can  make  no  difference  that  it  is  a  question  of 
a  public  character  and  concerns  every  elector 
and  taxpayer  in  each  county;  it  can  make  no 
difference  that  the  state  owes  it  to  the  citizen 
that  Fuch  question  should  be  speedily  settled 
and  definitely  determined;  it  can  make  no  dif- 
ference if  public  policy  dictates  that  the  tax- 
payer, delinauent,  or  criminal  should  not  be 
enabled  to  take  advantage  of,  or  escape  punish- 
ment by  reason  of  such  dispute. 

Doggett  y.  Hart,  5  Fla.   215.  58  Am.  Dec. 

NoTB.— The  'question  of  equity  Jurisdiction  to 
determine  a  disputed  boundary  between  counti^ 
iB  a  novel  one.  On  the  question  of  such  Jurisdic- 
tion in  case  of  private  boundaries,  see  King  v* 
Brigham  (Or.)  18  L.  B.  A.  8SL 

^  L.  R.  A. 


464;  Stuart  v.  OoalUr,  4  Rand.  (Va.)  74,  15 
Am.  Dec.  781;  1  Story,  Eq.  Jur.  610;  6  Am. 
&£n^.  Encyclop.  Law,  p.  698;  Eureka  County 
v.  Lander  County,  supra;  Dice  v.  MeCauley, 
22  Or.  456;  Miner  Y,  Caples,  28  Or.  8<)8;  School 
Diitt,  No.  70  V.  Price,  Id.  294;  Hai^kell  v.  AlUn, 
28  Me.  448;  8t.  Lukt^s  v.  8t.  Leonardos,  2 
Anstr.  895,  1  Bro.  Ch.  40;  Waring  v.  Hotham, 
2  Dick.  550;  Atkins  v.  Hation,  2  Anstr.  886; 
Godfrey  v.  Littel,  2  Russ.  &  M.  620;  Hale 
V.  Darter,  5  Humph.  79;  Topp  v.  Williams,  7 
Humph.  569;  Hungeiford  ▼.  Ooreing,  2  Vern, 
88;  Loker  v.  RoUe,  8  Ves.  Jr.4;  Metcalf  v.  Beck- 
with,  2  P.  Wms.  876;  North  v.  Stafford,  8  P. 
Wms.  148;  Ttilmes  v.  Marsh,  67  Pa.  507; 
LetDis  ▼.  Lewis,  4  Or.  vniMiller  v.  Warm- 
ington,  1  Jac.  &  W.  491 ;  Wake  ▼.  Conyers,  1 
Eden,  881,  2  Lead.  Gas.  in  Eq.  488;  Lange  v. 
Jones,  5  Leigh,  192;  Wetherbee  v.  Dunn,  86 
Oal.  249. 
Mr.  M.  S.  Boniiifleldf  for  respondent: 
Subject-matters  of  which  courts  of  equity 
have  Jurisdiction,  are  establishing  wills,  con- 
struing wills,  and  determining  the  rights  under 
them  of  devisees  and  legatees,  and  establishing 
disputed  boundaries. 

1  Pom.  Eq.  Jur.  p.  155 ;  Lyon  County  v. 
Washoe  County,  8  Nev.  177;  Campbell  y.  HbU^ 
115  U.  8.  622,  29  L.  ed.  484. 

Hurphy*  Ch.  J.,  delivered  the  opinion  of 
the  court : 

Action  in  equity  to  establish  the  boundary 
line  between  plaintiff  and  defendant.  The 
complaint  sets  out,  by  reference  to  fixed 
points  and  monuments,  what  the  plaintiff 
claims  to  be  the  true  line,  as  established  by 
the  Joint  action  of  the  two  counties,  and  as 
afterwards  recognized  and  fixed  by  the  legis- 
lature ;  that  subsequently,  under  the  Act  of 
March  2,  1887  (Stat.  1887,  p.  97),  directing 
the  surveyor  general  to  make  a  survey  of  the 
railroads  in  this  state,  and  to  place  monu- 
ments at  the  points  where  any  railroad  crosses 
a  county  line,  that  officer  placed  a  monument 
at  a  point  on  the  Central  Pacific  Railroad 
2  ^  miles  west  of  where  the  true  boundary 
crossed  that  road,  and  that  thereby  a  conten- 
tion has  arisen  between  said  counties  as  to 
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where  the  true  line  is,  and  that  each  claims 
jurisdiction  over  the  territory  lying  between 
those  two  points  and  extending  the  entire 
length  of  the  boundary  between  them ;  that 
the  defendant  claims  jurisdiction  over  the 
tract,  and  during  the  years  1892  and  1893  has 
assessed  the  property  siiuated  therein  for  the 
purpose  of  taxing  the  same,  Ims  collected  the 
taxes  thereon,  and  claims  the  right  so  to  do. 
The  defendant  demurred*  upon  the  grounds 
that  the  court  had  no  jurisdiction,  and  for 
want  of  facts  &ufllcient  to  constitute  a  cause 
of  action.  The  demurrer  was  overruled,  and 
a  decree  entered  fixing  the  boundary  in  ac- 
cordance with  the  allej^ations  of  the  con^- 
plaint:  The  correctness  of  the  ruling  upon 
the  demurrer  is  the  only  point  necessary  to 
be  noticed  to  dispose  of  this  appeal. 

In  many  of  the  states  the  legislatures  have 
provided  specially  for  ascertaining  and  fix- 
ing the  boundaries  of  counties  where  they  are 
in  controversy.     They  have  sometimes  con- 
ferred jurisdiction  in  such  cases  upon  the 
courts,  but  that  has  not  been  done  in  this 
state.    We  have  several  statutes  bearing  upon 
the  matter  (Gen.  Stat.  §  1864 ;  Stet.  1862,  p. 
03;  Stat.  1866,  p.  130),  but  none  of  them 
give  any  power  to  the  courts  to  settle  the 
controversy.     In  the  absence  of  a  statute  to 
that  efl"ect,  we  have  been  cited  to  no  prece- 
dent sustaining  such  an  action  upon  the  part 
of  one  political  organization  against  another, 
and  after  a  somewhat  diligent  search,  we 
have  been  able  to  find  none,  except  that  of 
Edwards  County  y.  White  County,  85  111.  390, 
where  the  point  does  not  seem  to  have  been 
raised  or  considered.    Lyon  County  v.  Was/ioe 
County,  8  Nev.  177,  was  dismissed  in  this 
court  for  want  of  proper  service  of  the  notice 
of  appeal,  and  an  examination  of  the  record 
shows  that  the  question  of  jurisdiction  was 
not  raised  nor  passed  upon  even  by  the  lower 
court.     Under  these  circumstances,  we  have 
been  compelled  to  resort  to  the  principles 
established  in  such  actions  between  private 
owners,  feeling  that  they  are  at  least  anal- 
ogous, and  that,  if  the  action  could  not  be 
maintained  between  individuals,  no  sufficient 
reason  has  been  su^^ested  why  it  should  be 
between  counties.    In  cases  where  boundaries 
have  become  lost,  confused,  obliterated,  or 
obscure,  courts  of  equity,  by  granting  com- 
missions to  ascertain  the  lost  boundary,  have 
exercised  jurisdiction  from  very  early  times. 
Its  origin  is  uncertain.    It  is  sometimes  sup- 
posed to  have  been  derived  from  two  ancient 
writs,  long  since  abolished  (8  Pom.  Eq.  Jur. 
§  1384)  ;  at  others,  it  is  claimed  as  coming 
under  the  head  of  accident  (Tyler,  Bound- 
aries, 266)  ;  and,  again,  that  consent  is  the 
ground  upon  which  it  was  first  exercised, 
Speer  v.  Orawter,  2  Meriv.  410,  417.     What- 
ever it  may  have  been,  it  is  certain  that  at 
the  present  day  the  mere  existence  of  a  dis- 
puted boundary,  even  though  lost  or  con- 
tused, is  insufficient  to  give  a  court  of  equity 
jurisdiction.      In  addition,    there   must   be 
some  equitable  circumstance  shown,  which 
has  arisen  from  the  conduct,  situation,  or  re- 
lations of  the  parties ;  such  as  that  the  bound- 
ary has  become  confused  through  the  fraud 
of  the  defendant,  or  that  the  duty  of  preserv- 
ing it  rests  upon  him,  or  that  it  will  avoid  a 
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multiplicity  of  suits.     In  Speer  v.  Orattter, 
tmpra.  Sir  William  Grant,  M,  R.,  stated  the 
law  as  follows :    **  But  on  what  principle  caa 
a  court  of  equity  interfere  between  two  in- 
dependent proprietors,  and  force  one  of  them 
to  have  his  rights  tried  and  determined  in 
any  other  than  the  ordinary  legal  mode  in 
wliich  questions  of  property  are  to  be  de- 
cided?   In  some  cases,  certainly,  the  coort 
has  granted  commissions  or  directed  issues 
on  no  other  apparent  ground  than  that  the 
boundaries  of  manors  were  in  controversy. 
In  Wake  v.  Conyere,  2  Cox.  Oh.  360,  bow- 
ever,  Lord  Northington  held  that  it  was  in 
the  case  of  manors  that  the  exercise  of  the 
jurisdiction,  which,  he  says,  'had  been  as- 
sumed of  late, '  was  peculiarly  objectionable. 
He  refused  either  to  grant  a  commission  or 
to  direct  an  issue.     So  did  Lord  Thurlow  in 
the  case  of  two  parishes.     8t,  Lvke*t  v.  St. 
Leonard's,  2  Anstr.  386,  896.     In  tlie  same 
case  of  WaJce  v.   Conyers,  Lord  Northington 
says  that,  in  his  apprehension,  this  court  bss 
simply  no  jurisdiction  to  settle  the  bound- 
aries even  of  land ;  unless  some  equity  is 
superinduced  by  act  of  parties.     I  concur  in 
that  opinion,  and  think  that  the  circumatanoe 
of  a  confusion  of  boundaries  furnishes  ;vr  u 
no  ground  for  the  interposition  of  the  court* 
The  authorities  to  the  same  effect  are  numer- 
ous and  practically  unanimous.    See  Love  v. 
Morrill,  19  Or.  646,  and  authorities  therein 
cited ;  King  v.  Brigham,  28  Or.  262,  18  L. 
R.    A.   861,   and  authorities  therein  cited  ^ 
Ashurst  V.  McKemie,  92  Ala.  484 ;  WiUon  v. 
Bart,  98  Mo.  618 ;  Boggett  v.   Bart,  5  Fla. 
232,  58  Am.  Dec.  464 ;  Bresler  v.  PitU,  58 
Mich.  848 ;  Wetherbee  v.  Bunn,  36  Cal,  251 ; 
NorHs's  App,  64  Pa.  279 ;  Tillmes  v.  Jfon*. 
67  Pa.  510. 

It  must  be  taken  as  settled  that  a  court  of 
equity  does  not  have  jurisdiction  of  a  ques- 
tion of  boundary  simp  1 3^  because  it  is  in  dis- 
pute; and  passing  by  the  proposition  that 
the  complaint  here  shows  no  lost  or  confused 
boundary,  but,  on  the  contrary,  that  tlie 
boundary  is  well  defined  and  marked,  wei^a^s 
to  a  consideration  of  the  question  whether 
any  other  fact  is  shown  that  brings  it  within 
the  rule.  We  think  there  is  not.  In  addi- 
tion to  the  fact  of  a  dispute,  the  complaint 
simply  alleges  that  the  defendant  is  claim- 
ing jurisdiction  over  the  disputed  tract,  is 
collecting  taxes  upon  the  property  situated 
therein,  and  claims  the  right  to  continue  so 
to  do.  All  this  does  not  confer  equity  ju- 
risdiction. It  certainly  would  not  even  if 
the  county  owned  the  property  illegally 
taxed  (Cooley.,  Taxn.  760)  ;  and  much  less 
should  it  do  so  where  the  most  that  can  be 
said  is  that  the  defendant  is  illegally  col- 
lecting money  for  taxes  from  some  of  the 
taxpayers  in  the  plaintiff  county.  It  is  not 
shown  that  Humboldt  county  hns  not  been 
paid  all  the  taxes  upon  that  property  dne  to 
it,  nor  that  it  ever  has  lost,  or  ever  will  lose. 
a  dollar  by  defendant's  wrongful  action,  al- 
though we  do  not  mean  to  intimate  by  that 
that  the  court  would  have  jurisdiction  vere 
that  fact  shown. 

It  is  argued,  however,  that  a  court  of  equity 
should  have  jurisdiction  because  the  settle- 
ment of  the  boundary  is  of  great  importanoa 
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to  both  couDties,  and  to  all  livinj;  or  own- 
ing property  in  the  disputed  tract ;  that  it  is 
highly  important  that  it  should  be  known  to 
whicti  county  it  belongs,  because  the  ri^ht 
to  prosecute  crime,  to  serve  process  therein, 
the  exercise  of  the  elective  franchise,  and 
many  other  rights  for  and  against  people  and 
property  therein,  all  depend  upon  that  fact. 
All  this  may  be  freely  admitted,  but,  aside 
from  the  fact  that  none  of  them  are  grounds 
of  equitable  jurisdiction,  it  is,  perhaps,  one 
of  the  greatest  objections  to  this  action,  as 
it  seems  to  us,  that  it  settles  none  of  these 
questions.  We  know  of  no  principle  upon 
which  it  can  be  claimed  that  the  decree  en- 
tered in  this  action  determines  the  situation 
of  the  boundary  as  against  any  one  not  a 
party.  It  would  not  even  be  admissible  for 
or  against  either  party  to  a  criminal  proceed- 
ing, to  an  action  to  recover  delinquent  taxes, 
or  in  an  election  contest :  nor  wduld  it  pre- 
vent the  assessor  of  Lander  county  from  as- 
sessing property  therein.  The  law  fixes  the 
boundaiy.    All  that  a  court  could  possibly 


do  would  be  to  determine  the  fact  of  where 
it  is  so  fixed,  and  as  upon  this  would  often 
depend  very  important  rights  of  others,  of 
which  thev  could  not  be  deprived  without 
their  day  in  court,  judgment  upon  the  point 
can  conclude  no  one  not  a  party  to  the  action. 
It  is  unnecessary  to  determine  how  far,  if  at 
all,  manors  and  parishes  in  England  are  pub- 
lic corporations,  so  as  to  make  the  decisions 
there  concerning  their  lost  or  confused  bound- 
aries in  point  In  this  action ;  but  they  are, 
at  least,  somewhat  analogous,  and  as  will  be 
seen  from  the  citation  from  Speer  v.  Crawter, 
supra,  it  is  in  such  cases  that  the  exercise  of 
jurisdiction  by  a  court  of  equity  is  pro- 
nounced particularly  pernicious. 

After  a  careful  consideration  of  the  points 
presented  on  this  appeal,  wo  are  satisfied  that 
the  court  erred  in  overruling  the  defendant's 
demurrer. 

It  is  t/ierefore  ordered  that  the  judgment  of 
tJve  District  Umtrt  he  reversed^  and  the  demurrer 
to  the  complaint  sustained. 

Bi^elow  and  Belknap,  J  J. ,  concur. 


MISSOURI  SUPREME  COURT,  an  Banc). 


ST.  LOUIS,  KEOKUK  &  NORTHWEST- 
ERN R.  CO.,  Appt., 

William  G.  CLARK  et  al„  EetpU. 

(121  Mo.  169,  105.) 

\m  The  owner  of  the  fee  of  land*  an  ease- 
ment in  which  is  oondemned  for  railroad  uses, 
l8  not  entitled  to  any  use  of  the  land  except 


necessary  oroeslngs,  under  Missouri  statutes, 
which  require  the  right  of  way  to  be  fenced  by 
the  railroad  compaoy,  and  provide  that  a  person 
walking  on  the  track  when  injured  by  a  train 
Bhall  be  deemed  a  trespasser. 

2.  Evidence  of  sales  of  similar  property  in 
the  neighborhood  about  the  same  time  are  ad- 
missible to  aid  the  jury  in  delerminiDg  the  dam- 
age in  an  eminent  domain  case. 

8.  The  benefit  of  the  statute  of  flrands 
cannot  be  claimed  by  one  who  is  not  a  party  to 


KOTB.— Bfi£i0at{on  of  damaoes  in  condtmruxtUm 
coKS  by  preserving  'to  the  land  ovmer  an  estate^ 
rights,  or  easements  In  respect  to  the  property. 

1.  Discretion  to  take  less  than  might  be  taken, 

2.  Temporary  oecwpation. 

8.  Bkisements  orimprovements' secured  to  the  land 
oum£r. 

i.  Effect  of  fOing  plan  and  description, 

ft.  Payment  to  be  made  in  money, 
'      1.  IHscretion  to  take  less  than  might  he  tdken. 

A  question  of  considerable  importance  pre- 
sented in  the  above  case  has  caused  some  conflict 
of  decisions.  The  above  decision  in  favor  of  the 
rigbt  to  take  property  in  condemnation  cases  sub- 
ject to  certain  easements  of  the  land  owner,  so 
as  to  minimize  his  damages  is  in  'accordance  with 
the  weight  of  authority.  In  some  cases  it  has 
been  denied  on  the  ground  that  it  constituted  pay- 
ment of  damages  in  something  else  than  money, 
but  it  seems  to  be  a  suflScient  answer  to  this  objec- 
tion to  say  that  it  Is  not  fairly  to  be  considered  a 
payment  of  damages  at  all,  but  merely;  refraining 
from  causing  damages. 

In  most  cases  where  the  question  has  arisen  the 
courts  have  decided  in  favor  of  permitting  the 
exercise  of  the  power  of  eminent  domain  to  be 
made  by  condemning  as  little  as  would  suffice  for 
the  public  purpose  required.  But  the  decision  on 
this  point  was  not  uniform.  In  Virginia  the 
case  of  Roanoke  City  v.  Berkowitz,  80  Va.  616, 
held  that  a  city  condemning  lands  must  take  the 
fee  and  not  a  mere  easement  where  the  mode  pro- 
vided that  on  payment  of  compensation  the  title 
*%ball  be  absolutely  vested**  in  the  party  ezerds- 
tng  the  rigbt  of  condemnation  except  in  case  of 
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the  right  of  way  for  a  turnpike.  The  court  sai'd 
there  was  *'no  right  to  claim  a  conjoint  occupa- 
tion of  the  properly"  and  in  condemning  land  for 
a  watercourse  an  ordinance  allowing  the  owner  to 
build  over  it  was  held  inoperatiye  to  affect  his 
damages. 

One  leading  case  on  the  subject  is  -Tyler  v.  Hud- 
son, 147  Mass.  609,  in  which  it  was  held  that  in  tak- 
ing a  pond  for  a*  reservoir  the  right  might  be  re- 
served to  the  land  owners  to  water  their  cattle  at 
the  pond  as  well  as  to  cut  ioe  upon  it  and  otber-^ 
wise  enjoy  its  use.  The  court  said:  **The  right  to 
take  the  land  by  purchase  or  otherwise  does  not 
involve  the  obligation  to  take  the  whole  interest 
in  land  otherwise  purchased  or  taken,"  also,  *'No 
more  land  and  no  greater  interest  in  it  need  be 
taken  than  the  public  use  requires." 

In  Sixth  Ave.  R.  CJo.  v.  Kerr,  72  N.  T.  890.  the 
court  says  that  a  state  or  corporation  is  not  boun<1 
to  take  the  entire  estate,  but  may  and  should  take 
only  such  an  interest  and  right  as  is  necessary  to 
be  acquired  to  accomplish  the  public  purpose  In 
view.  This  was  said  in  upholding  the  condemna- 
tion of  a  street  railway  company  of  the  right  to 
use  the  tracks  of  another  company.  The  court 
added  that  an  easement  or  a  temporary  interest 
might  be  taken  and  that  so  long  as  compensation 
for  damages  was  made  the  owner  oould  have  no 
right  to  complain. 

So  in  the  case  of  Washinfrton  Cemetery  v.  Pros- 
pect Park  &  C.  T.  H.  Co.,  68  N.  Y.  G»Z,  the  court  in 
construing  a  statute  giving  the  right  to  open  an 
avenue  and  authorizing  a  railroad  thereon  saidr 
**No  implication  ought  to  be  indulged  that  a 
greater  interest  or  estate  is  taken  than  is  abso* 
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the  oootmct  and  is  not  sought  to  be  oharged 
thereby. 

4*   The  party  to  be  cfaarg^ed  mmy  waive 

the  oecesBity  of  the  writing  required  by  the  stat- 
ute of  frauds,  and  thereby  make  the  contract 
binding. 

6.  Interest  on  the  amount  aeseseed  hj 
the  Jni*y  'or  land  condemned  cannot  be 
claimed,  where  the  money  has  been  paid  Into  court 
for  the  benefit  of  the  owner  of  the  property,  but 
he  Is  entitled  to  any  earnings  of  the  money 
when  loaned  by  order  of  the  court. 

6.  Injury  !to  a  part  of  a  tract  of  land 
^rhich  ie  cut  off  by  a  railroad  ttom 
connection  by  private  switches  with  a  ter- 
minal railway  should|be  considered  in  estimating 
damages  on  condemnation,  as  a  crossing  for  a 
private  switch  cannot  be  condemned. 

7.  The  fkbct  that  a  railroad  ie  no'^ 
oblifi^ed  to  continue  a  present  custom 

to  make  no  charge  for  bauling  over  switches 
should  be  considered  In  estimating  damages  lu  a 
condemnation  case. 

6*  A  railroad  company  in  condemning^ 
a  rifi^ht  of  wa7  may  stipulate  to  pro- 
Tide  for  the  owner  certain  crossing, 

and  have  the  damages  assessed  with  reference  to 
the  condition  of  the  property  with  such  cross- 
ings, although  the  statute  does  not  in  terms  pro- 
vide that  the  company  may  reserve  to  the  land 
owner  such  an  easement. 

On  Rehearing, 

9.  Paying^  theldamages  awarded  by 
commissioners  in  a  condemnation  pro- 
ceeding and  takings  possession  of  the 

land  will  not  prevent  the  offering  in  evidence  of 
a  stipulation  as  to  the  manner  of  using  the  ease- 
ment upon  a  subsequent  Jury  trial,  for  the  pur- 
pose of  reducing  the  award. 

10.  An  offer  of  a  stipulation  as  to  the 
.manner  of  using^  the  easement  for  the 

purpose  of  reducing  damages  at  a  Jury  trial  in  a 
condemnation  proceeding  will  have  the  same 
effect  as  an  amendment  of  the  petition  upon  de- 
fendant's right  to  a  continuance  in  case  he  is 
taken  by  surprise. 

11.  A  parol  offer  by  another  road  to 
provide  side  tracks  and  switches  for 


a  wharf  if  they  should  be  needed  hi  (he  fa- 
tare  is  too  remote  to  be  a  proper  element  of 
damage  in  a  condemnation  proceeding  for  a  rail- 
road right  of  way  which  will  out  off  the  puni- 
bility  of  communication  between  the  wharf  and 
such  road. 

(December  28. 18B6J 

APPEAL  by  petitioner  from  a  Judgment  of 
the  Circuit  Court  for  the  city  of  St 
Louis  awarding  damages  for  the  condemna- 
tion of  a  right  of  way  over  defendants'  prop- 
erty.    Reversed. 

Statement  by  HaefarlanOt  J- . 

This  is  a  proceeding  to  condemn  a  right 
of  way  for  the  railroad  of  plaintiff.  50  feet 
wide  through  a  tract  of  about  88  acres  of  land 
lying  north  of,  but  within  the  limits  of,  the 
city  of  St.  Louis,  belonging  to  defendant 
Clark.  The  tract  is  a  parallelogram,  front- 
ing on  the  Mississippi  river  about  1,000  feet, 
and  extending  back  west  from  the  river  about 
1,700  feet,  to  within  about  90  feet  of  Hall 
street.  The  river  front  extending  back  west 
about  446  feet  was  used  by  Clark  as  a  wharf. 
The  river  front  both  north  and  south  of  this 
wharf,  extending  back  west  from  the  river 
the  same  distance,  was  a  public  wharf. 
Clark's  land  was  formerly  bounded  on  the 
west  by  Hall  street,  but  the  strip  of  about 
90  feet  next  to  nnd  east  of  Hall  street  had 
been  sold  and  conveyed  to  the  St.  Louis 
Merchants*  Bridge  Terminal  Railway  Com- 
pany. The  west  side  of  the  right  of  way 
through  the  public  wharf,  and  that  cnn- 
demned  through  Clark's  land,  was  parallel 
to.  and  11  feet  east  of,  the  west  line  of  tiie 
wharf.  No  street  or  public  ground,  except 
the  public  wharf,  touched  Clark's  property. 
Bremen  avenue,  commencing  at  the  public 
wharf,  runs  west,  parallel"  to,  and  about  325 
feet  south  of,  Clark's  south  line:  and  An- 
gelica street,  also  commencing  at  the  public 
wharf,  runs  west,  parallel  to,  and  about  145 
feet  north  of,  Clark's  north  line.  The  right 
of  way  through  the  Clark  tract  took  1.185 


Intely  necessary  to  satisfy  the  language  and  objeot 
of  the  statute.** 

So  in  the  case  of  Re  Hartford  and  C  Western  R. 
Co.,  06  How.  Pr.  138,  it  was  held  that  a  railroad 
company  might  oondemn  merely  the  surface  use 
without  taking  the  right  to  bore  below  the  sur- 
face. 

Comi>ensat1on  for  the  right  to  make  a  conduit 
under  land  need  not  be  for  the  surface  value  if  the 
damages  is  lees  than  such  value  where  a  condemna- 
tion by  a  city  for  waterworks  Is  under  auibority 
to  purchase,  lease,  and  hold  and  to  use  or  occupy 
forever  or  for  a  term  of  years.  Taylor  v.  Balti- 
more. 45  Md.  676. 

The  right  of  a  pipe-line  company  to  condemn  the 
right  of  way  including  the  support  of  the  surface 
by  cool  or  other  minerals  is  held  in  McGregor  v. 
Equitable  Gas  Co.,  139  Pa.  280,  not  to  be  compulsory 
so  as  to  bind  the  company  to  condemn  such  surface 
support  but  it  may  exclude  that,  so  as  not  to  be 
chargeable  for  damages  on  account  of  such  right 
to  support. 

So  a  company  condemning  the  right  of  way  for 
such  pipe  line  for  gas  may  file  a  stipulation  accept- 
ing the  risk  of  subsidence  so  as  to  free  itself  from 
MLuRA. 


liability  to  the  owners  of  coal  beneath  the  surface. 
Penn  Gas  Coal  Co.  v.  Versailles  Fuel  Gas  Go.  131 
Pa.6:S. 

Minerals  within  a  portion  of  the  earth  which 
must  be  removed  in  buildinir  a  railroad  are  Id- 
eluded  In  the  condemnation,  especially  where  the 
land  is  known  to  be  mineral  land,  because  it  will 
be  presumed  that  damages  were  given  on  that 
basis.    Evans  v.  Haefner,  29  Mo.  141. 

In  condemning  Inndfor  an  underground  railroad 
for  mining  purposes  the  reservation  of  the  laad 
owner  of  the  right  to  mine  without  regard  to  the 
railroad  and  its  support,  thus  giving  the  use  for 
railroad  purpose  only,  so  long  as  the  owner  does 
not  see  fit  to  destroy  it  by  mining,  was  held  in  Hi- 
bernia  Underground  R.  Co.  v.  DeCamp.  47  N.  J.  L. 
518,  affirming  State  v.Hlbernia  Underground  R.COh 
Id.  43,  to  be  invalid,  especially  where  the  attempt 
was  made  to  make  such  condemnation  with  a  fur^ 
ther  contingent  and  optional  right  to  have  rhe 
track  supported  in  such  an  event  by  timbcriofr  rbt 
tunnel  or  by  making  an  excavation  in  the  bamrinff 
wall  of  the  vein  for  the  roadbed.  The  court  dis* 
tiUKUishes  the  New  York  decisions  as  to  the  con- 
demnation of  temporary  easements  which  an 
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and  left  8. 68  acres  on  tbe  east  side,  next 
to  the  river,  and  left  28.86  acres  on  the  west 
side.  The  only  public  way  from  one  side  of 
the  right  of  way  to  the  land  on  the  other  side 
was  OTer  the  public  wharf,  and  through  the 
11 -foot  strip  of  that  wharf  west  of  the  right 


of  way.  This  passway  could  be  used  at  eithei 
the  north  or  south  end  of  the  land  condemned. 
Along  Hall  street  the  St.  Louis  Merchants' 
Bridge  Terminal  Railway  is  laid.  The  sit- 
uation will  be  move  readily  understood  by 
reference  to  the  following  plat : 


ceasonably  certain.  As  to  oontingent  aneesmentB* 
or  improyemeDtB  see  also  infra  In  respect  to  ease- 
ments or  ImproTementB  reseryed. 

2l  Temporary  ouupaUon, 
A  temporary  riffbt  of  way  as  a  substltate  for  tbe 
mato  railroad  riffbt  of  way,  while  tbe  main  road 
was  betaifr  oonstnicted.  Is  held  In  Carrier  y.  Mari- 
etta ft  0.  R.  Go.,  11  Ohio  8t  228,  to  be  unauthorised 
by  general  proylcdons  for  taking  land  for  a  raiU 
Toad.  its  bridges  and  side  tracks. 

But  the  rtgrbt  to  take  land  for  temporary  pur- 
pooes  is  sustained  In  Jerome  y.  Boss,  7  Johns.  Ch. 
tlft,  2  L.  ed.  806,  U  Am.  Dec.  4M,  holding  that  canal 

See  also  4«  L.  R,  A.  160. 


oommiaslonerB  under  statutory  authority  may 
enter  land  and  take  stone  for  the  construction  of 
tbe  canaL  An  mjunction  against  such  entry  was 
denied,  and  it  was  held  that  if  tbe  owner  was  paid 
for  tbe  temporary  use,  that  was  all  that  he  could 
Justly  require. 

In  the  case  of  Lyon  r.  Jerome,  26  Wend.  486, 87 
Am.  Dec.  271,  the  constitutionality  of  the  statute 
was  raised  but  not  decided.  See  also  Hibemia 
Underground  B.  Go.  y.  DeOamp«  47  N.  J.  L.  618. 

8.  EfuementM  or  improvemenU  aeeurtd  to  land  ovoner. 

The  right  to  lea  ye  a  land  owner  some  easements, 

rights,  or  beneficial  interests  in  lands  condemned 

4Q 
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The  petition,  asking  the  condemnation  of 
the  land  for  the  coii.->. ruction,  maintenance, 
and  operation  of  its  road  for  the  appointment 
of  commissioners  to  assess  the  damages  there- 
for, was  filed  in  the  circuit  court  of  the  city 
of  St.  Louis.  Commissioners  were  appointed, 
who  afterwards  made  a  report  allowing  $87,  • 
610  as  damages.  Neither  party  being  satis- 
fied with  the  award,  both  demanded  a  jurv. 
Plaintiff  thereupon  paid  the  amount  of  the 
award  of  the  commissioners  into  court,  took 
possession  of  the  land,  and  constructed  its 
road.  A  jury  trial  was  afterwards  had,  and 
the  damages  assessed  at  the  sum  of  $72,000, 
and  interest  thereon  from  June  29,  1891  (the 
date  plaintiff  paid  the  money  into  court),  at 
6  per  cent,  making  $2. 019. 18.  Judgment  was 
thereupon  rendered  for  said  sum,  and  it  was 
ordered  that  the  sum  of  $74,018.18  be  paid 
defendants  out  of  the  money  deposited  in 
court,  and  that  the  balance  be  paid  plaintiff. 
Plaintiff  gave  bond,  and  appealed  from  this 
judgment  to  this  court. 

Messrs,  John  G.  Chandler  and  Georg^e 
A.  Madill*  for  appellant: 

The  appellant,  railroad  company,  acquires 
only  an  easement  in  the  strip  of  land  in  ques- 
tion—  the  right  to  use  it  for  railroad  purposes. 
To  the  extent  that  the  use  of  the  land  is  neces- 
sary for  railroad  purposes,  this  ri^ht  is  par- 
amount. But  the  ri^ht  to  the  use  of  the  land 
for  all  purposes  consistent  with  this  paramount 
right  remains,  where  the  title  remains,  with 
the  owner  of  the  land.  The  right  to  cross  the 
tracks  from  one  part  of  his  land  intersected 


thereby  to  another,  reasonably  exercised  so  u 
not  to  interfere  with  the  operation  and  safety 
of  trains,  is  such  a  use. 

Mo.  Const,  art.  2.  g  31;  Rev.  Stat.  8611; 
KeUogg  y.  Malin,  60  Mo  496, 11  Am.  Rep.  426; 
Bdcher  Sugar  Ref.  Co.  v.  8i,  Louis  Grain  EU- 
t>aior  Co.  82  Mo.  121,  8  L.  R  A.  801, 101  Mo. 
192;  Chicago,  8.  F.  d  C.  R.  Co.  ▼.  MeGrew,  IM 
Mo.  282;  Evans  v.  Haefner,  29  Mo.  141;  Lewis, 
Em.  Dom.  §  586;  Mississippi  T.  A.  B.  d  L  B. 
H.  Co.  V.  Wooten,  36  La.  Ann.  441;  Presbrep  v. 
Old  Colony  A  N.  B.  Co.  103  Mass.  1;  2  Wood. 
Railway  Law,  p.  771;  Bousatonie  B,  Co.  v. 
Waterhury,  28  Conn.  100;  Kansas  Cent.  B,  Co. 
y.  Allen,  22  Ran.  285,  81  Am.  Rep.  190;  Kah 
sas  City  dtE.  R.Co.  v.  Kregelo,  32  Kan.  60S; 
I^ew  Jersey  Zinc  db  Iron  Co.  t.  Morris  Canal  A 
Bkg.  Co.  1  L.  R.  A.  183,  44  N.  J.  Eq.  398; 
Ptatt  V.  Pennsylvania  B.  Co.  48  Ohio  St.  228; 
Julien  y.  Woodsmall,  82  Ind.  5^;  Hasson  ▼. 
Oil  Creek  d  A.  Biver  B.  Co.  8  Phila.  556; 
Redf.  Railways,  510;  Sutherland.  Damages, 
444,  445;  International  dt  O.  N.  B.  Co.  v.  boU, 
2  Willson,  Tex.  Civ.  Cas.  §  386,  p.  884;  InUr- 
national  A  G.  If.  B.  Co,  y.  Pape.  62  Ter.  318; 
Gulf,  C.  <fc  8.  F.  B.  Co.  V.  Bowland,  70  Ter. 
298;  &uV,  O.  d  8.  F.  B.  Co.  y.  Ellis,  Id. 
307. 

Respondents'  tract  of  nearly  forty  seres  is 
within  the  reason  of  the  statute  ss  to  farm 
crossings.  It  is  such  a  tract  as  appellant  is 
required  to  fence  to  avoid  liabilities  imposed 
bv  the  statute 

1  Rev.  Stat.  §§  2611,  4428;  Wymore  t. 
Eannibal  dtSt.  J.  R  Co.  79  Mo.  247. 

It  was  competent  for  the  appellant,  at  the 


in  order  to  minimize  his  damaffes  is  sustained  in 
most  of  the  cases  on  the  subject,  as  in  the  main 
case  of  St.  Louis,  K.  &  N.  W.  EL  Co.  v.  Clark. 

Thus  in  Tyler  v.  Hudson,  147  Moss.  609,  on  taking 
a  pond  for  a  reservoir,  the  right  to  cut  ice,  water 
cattle,  and  otherwise  use  the  pond  was  reserved  to 
the  land  owners.  In  respect  to  these  reservations 
the  court  said:  **  It  is  true  that  in  a  sense  it  may  be 
said  to  create  a  right  of  estate  In  him  [the  land 
owner]  without  his  assent.  A  technical  answer 
mlflrht  be  that  the  estate  being  for  his  benefit,  his 
consent  and  acceptance  simultaneous  with  the 
taking  will  be  presumed.  The  real  answer  is  that 
the  refinements  and  nomenclature  of  conveyanc- 
mg  will  not  be  applied  to  a  taking  by  right  of 
eminent  domain.*' 

The  oath  to  cause  "least  damages  to  private 
property  '*  in  laying  out  a  highway  is  held  in  Wind- 
sor V.  Field,  1  Conn.  279,  to  make  It  proper  to  reserve 
the  right  of  a  land  owner  to  alter  and  repair  a 
milldam  and  flue  when  necessary,  if  this  was  con- 
sistent with  the  public  easement. 

In  Hunsicker  v.  Briscoe,  12  La.  Ann.  109,  the  court 
said:  "  We  see  no  reason  .  .  .  why  the  police  Jury 
may  not  in  order  to  avoid  the  ezi)ense8  of  the  ex- 
propriation of  property  authorize  the  owners  of 
the  soil  over  which  the  road  passes  to  keep  up  cer- 
tain frates  as  was  done  in  the  case  before  us.  thus 
securing  the  right  of  way  for  the  public  with  the 
least  injury  to  the  owner.  ...  If  they  have  de- 
termined that  the  public  shall  not  exercise  the 
right  of  way  except  as  subject  to  the  gates  of  own- 
ers, they  have  only  refrained  from  exercising  all 
the  power  with  which  they  are  invested."  This 
was  said  in  a  suit  to  abate  the  gates  as  nuisances 
where  it  appeared  that  there  was  a  mutual  agree- 
ment that  the  gates  might  be  kept  up. 

In  estimating  compensation  for  the  value  of  the 

86  L.  R.  A. 


use  appropriated  it  was  said  In  Alabama  ft  F.  R.  Oo^ 
V.  Burkett,  42  Ala.  88:  ''What,  if  anything,  wouid 
be  left  to  the  land  owner  of  value  corndstent  with 
the  enjoyment  of  the  easement  by  the  railroad 
company  should  also  be  considered.** 

In  respect  to  the  taking  of  land  for  a  railr>'«d,  it 
was  said  also  in  Oregon  R.  ft  Kav.  Co.  v.  Owsley.  3^ 
Wash.  Terr.  38:  ''  If  it  sees  fit  to  leave  unappropri- 
ated so  much  of  the  land  owner's  interests  as  ood- 
sists  in  an  easement  for  irrigating  ditcbes  acros 
the  right  of  way,  there  is  no  rule  of  law  of  which 
we  are  aware  to  prevent  it  doing  so.  It  surely 
cannot  be  sound  law  that  the  corporation  must 
take  everything  or  nothing." 

It  is  a  question  of  fact  whether  the  neoessitia  of 
the  case  require  exclusive  occupancy  of  the  right 
of  way  by  a  railroad,  and  the  land  owner  has  a 
right  to  pass  under  its  trestles  to  cross  the  right  of 
way,  if  tLis  can  be  done  without  injury  to  the  rail- 
road. Therefore  the  damages  may  be  assessed  Id 
that  view.  Kansas  Gent.  R.  Co.  v.  AUeo,  S  Eao. 
286.  31  Am.  Rep.  190. 

But  directly  opposed  to  the  doctrine  of  the  above 
cases  are  the  decisions  in  several  states.  In  Ohio 
it  was  declared  that  neither  the  constitution,  the 
statute,  nor  the  order  of  the  court  authorised  the 
compensation  due  the  land  owner  of  property 
condemned  to  be  assessed  or  paid  by  oonstmcUnff 
for  him  wagon  roads  and  cattle  passes,  or  otherwise 
than  in  money  without  his  agreement  to  accept 
the  same  as  such  compensation.  In  this  case  the 
compensation  was  assessed  at  $160  *'  with  a  wagoa 
way  and  stop  for  cattle.**  Central  Ohio  H.  Go.  t. 
Holler,  7  Ohio  St.  220. 

Likewise  in  Michigan  an  award  of  **$125aod  pub- 
lic cattle  runway  under  the  railroad  track  aod 
suitable  overcrossings**  or  for  ''$125  and  wbkod 
bridge"  is  held  invalM  without  consent  of  both 
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trial  to  Hmlt  the  easement  to  be  oondemDed, 
by  a  declaration  and  stipalation  providing  for 
croadnea  for  reapoDdents  over  the  land  con- 
demned. 

JSigin,  J,  dB,  R,  Co.  ▼.  Fletcher,  128  111. 
<n9;  Chicago  d  A.  JR,  Co.  y.  Joliet.  L.  db  A,  R, 
Co.  105  m.  888. 44  Am.  Rep.  799;  Eaye^  v.  Otia- 
waO,  dF.R  Valley  R.  Co.  54  111.  878;  Pack- 
ard V.  Bergen  Neck  R.  Co.  64  N.  J.  L.  668;  Car- 
penter v.  Easton  d  A.  R  Co.  24  N.  J.  £q.  249, 
26  N.  J.  Eq.  168;  Lewis,  Em.  Dom.  8  481; 
McGregor  v.  Equitable  Oas  Co.  189  Pa.  230; 
I*enn  Gas  Coal  Co.  v.  Vereailles  Fuel  Oas  Co. 
131  Pa.  522;  Tyler  v.  Hudson,  147  Mass.  609: 
Oregon  R,  d  Nav.  Go.  ▼.  Otosley,  8  Wash.  Terr. 
38;  Kansas  Cent.  R.  Co.  v.  AUen,  22  Kan.  285, 
81  Am.  Rep.  190;  Kansas  City  d  E.  R.  Co.  ▼. 
Kregelo,  82  Eao.  608. 

Chicago,  8.  F.  d  C.R  Co.  ▼.  McOrew,  104 
Mo.  282,  and  Jackson  y.  Rutland  dB.  R.  Co.  25 
Vt.  159,  60  Am.  Dec.  246,  are  aulbority  for 
the  denial  to  the  railroad  company  of  a  right 
to  consent  to  crossings  over  the  right  of  way 
condemned. 

Cohens  V.  Virginia,  19  U.  8.  6  Wheat.  899. 
6  L.  ed.  290;  Fronts  v.  Broum,  17  Serg.  &  R. 
287:  Carroll  Y.Carroll,  57  U.  8. 16  How.  275, 
14  L.  ed.  986. 

Evidence  of  prices  obtained  on  specific 
Bales  of  other  property  was  not  competent  to 
show  lespondent's  damages  from  the  appro- 
priation by  appellants  by  their  land. 

Springfield  v.  SeJimook,  68  Mo.  894;  Pitts- 
burgh dW.  R.  Co.  V.  Patterson,  107  Pa.  461; 
Pittsburgh,  V.  d  C.  R.  Co.  v.  Vance.  115  Pa. 


325;  Stinson  ▼.  Chicago,  8t.  P.  d  M.  R  O0. 
27  Minn.  284. 

In  a  condemnation  proceeding  prior  to 
Judgment,  no  interest  is  allowable  by  the  com- 
mon law  or  by  any  statute  of  the  state  of  Mis- 
souri. 

1  Sutherland,  Damages^  538,  585,  610.  614; 
11  Am.  &  Eng.  Encyclop.  Law,  p.  379;  2  Re  v. 
Stat.  ^  6561;  Rev.  Stat.  §^  224.  4430,  5972, 
5974;  1  Rev.  Stet.  §§  2734,  2786,  2738; 
Mo.  Const,  art.  2,  §  21;  St.  Louis  d  8.  F.  R. 
Co.  V.  Exam  d  Howard  Fire  Bnck  Co.  85  Mo. 
333;  Hamer  v.  Kirkwood,  25  Miss.  95:  Close  v. 
Fields,  2  Tex.  232;  Kenney  v.  Hannibal  d  St. 
J.  R.  Go.  63  Mo.  99;  Atkinson  y.  Atlantic  d 
Pacific  R.  Co.  eS  Mo.  367;  MarshaU  v. 
Schrieker,  63  Mo.  308;  Meyer  v.  Atlantic  d 
Pacific  R.  Co.  64  Mo.  542;  Damhorst  v.  Mis- 
souri Pae.  R.Co.  32  Mo.App.350;  BeSteiger  v. 
Hannibal  d  St.  J.  R.  Co.  73  Mo.  33;  Kimes  v. 
St.  Louis,  7.  M.  d  S.R.  Co.  85  Mo.  61 1 ;  Sparr 
V.  Wellman,  11  Mo.  236;  Clay  County  v. 
Chickasaw  County  (Miss.)  March  21,  1887; 
Warren  County  Svprs.  v.  Klein,  51  Miss.  807; 
Clark  V.  Button,  69  111.  521;  Roberts  v.  Prior, 
20  Ga.  561;  Newby  v.  Plafte  County,  2.j  Mo. 
258;  Chicago,  S.  F.  d  0.  R.  Co.  v.  Me  Grew, 
i  104  Mo.  282;  Shipman  v.  State,  44  Wis.  458; 
TJiorndike  v.  WeUs  Memorial  Asso.  146  Mass. 
619;  Chicago,  M.  d  St.  P.  R.  Co.  v.  Randolph 
Town  Site  Co.  103  Mo.  451;  Combs  v.  Smith,  78 
Mo.  32;  Lincoln  v.  Clafiin,  74  U.  S.  7  Wall. 
132,  19  L.  ed.  106;  Gray  v.  St.  Louis  d  S.  F. 
R.  Co.  81  Mo.  126;  Cunningham  v.  Pacific 
Railroad,  61  Mo.  38;  Kansas  City,  Si.  J.  d  G. 


parilea  on  the  ffrround  thai  the  damafres  must  be 
BflBessed  on  a  money  basis.  Toledo,  A.  A  A;  N.  M. 
R.  Co.  v.  MunsoD,  57  Mich.  42. 

Tbe  same  Is  held  in  West  Virflrfnia  where  an  al- 
lowance of  damacres  with  a  protlsion  for  fences  on 
each  side  of  the  road  with  crossways  and  cattle- 
firuards  was  held  Invalid,  because  the  compensation 
was  not  ail  in  money.  Tbe  court  said:  **The  land 
owner  loses  m  money  whatever  amount  In  value 
the  commissioners  would  have  otherwise  assessed 
as  damages"  and  also  declared  that  ^* not  even  a 
benefit  if  such  it  is  shall  be  forced  upon  a  party 
against  his  consent.**  Chesapeake  ft  O.  R.  Co.  v. 
Patton, «  W.  Va.  147. 

This  seems  to  be  based  on  the  idea  that  tbe  pre- 
vention of  damages  or  the  failure  to  cause  them  is 
equivalent  to  the  payment  of  them.  In  another 
West  Virginia  case  an  award  of  compensation  re- 
serving liberty  to  construct  horse  roads  and  car 
ways  under  railroad  trestles  for  shinment  of  min- 
erals and  other  products  of  the  land  was  held  void 
as  an  attempt  to  make  compensation  in  something 
besides  money.  Chesapeake  ft  O.  B.  Co.  v.  Halstead, 
7  W.  Va.  aOL 

The  court  in  the  above  case  says,  It  knows  of  no 
other  authority  on  the  question  except  that  of  flili 
V.  Mohawk  ft  H.  R.  Co.,  7  N.  Y.  162.  But  this  in 
reality  is  not  an  authority  for  the  decision  when 
properly  construed  in  the  light  of  tbe  later  New 
York  decisiona 

In  HiU  V.  Mohawk  ft  H.  R.  Co.,  tupra.  it  was  held 
that  tbe  attempt  by  appraisers  to  deduct  from  the 
damages  of  a  land  owner  on  account  of  an  ease- 
ment to  open  streets  across  the  railroad  right  of 
way  was  without  authority;  saying:  '^It  has  never 
been  suggested  that  the  railroad  would  be  bound 
ipaofaeto  by  the  award  without  some  subsequent 
act  on  their  part  alDrmatory  of  its  provisions  .  .  . 
The  award  when  made  must  include  both  or  neither 
of  the  partlea.** 

26  L.  R.  A. 


That  this  case  in  New  York  is  not  considered  an 
authority  agamtt  the  right  of  the  railroad  com- 
pany to  concede  easements  to  the  land  owner  in 
order  to  avoid  unnecessary  injury  to  him  is  ap- 
parent from  tbe  language  of  the  court  in  the  later 
case  of  Sixth  Ave.  R.  Co.  v.  Kerr,  72  N.  Y.  880,  in 
which  it  is  said  that  a  state  or  corporation  condemn- 
ing property  need  take  only  such  an  lnt«>re9t  and 
right  as  is  necessary  to  be  acquired  to  accomplish 
the  public  purpose  in  view.  And  similar  language 
is  used  in  other  New  York  cases  above  referred  to. 

In  Chicago,  M.  ft  St.  P.  II.  Co.  v.  Meh-llie,  e6  111. 
889,  the  power  of  the  jury  to  award  that  certain 
crossings  for  stock  tenses  and  cattle-guards  should 
be  maintained  by  a  railroad  company  is  denied  on 
the  ground  that  the  statute  requires  compensa- 
tion to  be  made  in  money.  But  it  does  not  appear 
that  the  railroad  company  in  this  case  had  con- 
sented or  offered  to  provided  these  things  and  it 
may  be  taken  merely  as  a  decision  upon  the  ex- 
tent of  the  authority  of  the  Jury.  That  it  does  not 
go  beyond  that,  appears  from  the  other  Silnoia 
cases  folio  wing. 

Thus  in  Hayes  v.  Ottawa,  0.  ft  F.  R.  Valley  R.  Co.» 
54  UL  878,  it  was  held  that  a  stipulation  of  a  rail- 
road company  to  build  a  depot  might  be  considered 
on  the  question  of  damages  sustained  by  land 
o wool's,  although  compensation  for  land  that  was 
taken  could  be  made  in  money  only. 

80  the  offer  of  a  railroad  company  to  fence  ita 
right  of  way  through  a  farm  before  tbe  time  when 
it  was  required  to  do  so  by  law  was  held  when 
made  in  open  court  to  be  binding  and  to  pr«>vent 
the  allowance  of  damages  for  a  want  of  a  fence 
during  that  time.  Elgin,  J.  ft  R  R.  Co.  v.  Fletcher, 
128  111.  «10. 

In  another  case  a  covenant  or  stipulation  by  a 
railroad  company  to  maintain  crossings  and  frogs 
where  it  intersected  another  railroad  was  held 
admissible  on  the  question  of  damages  sustained  by 
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B.  B.  Co,  ▼.  CampbeU,  68  Mo.  586;  CooW, 
Const  Lim.*  564;  Dozier  v.  Jerman,  80 
Mo.  216. 

Messrs,  Lee  A  Ellis  and  Rowell  A  Fer- 
risst  for  respondents: 

Clark  bad  no  right  to  cross  the  railroad 
tracks,  except  at  a  public  crossing. 

Chicago,  S.  F.  db  C.  R,  Co.  y.  JieOreto,  104 
Mo.  282. 

A  common-law  right  of  way  was  of  three 
kinds  only:  right  by  grant,  right  by  prescrip- 
tion, right  of  necessity. 

Chase's  Bl.  pp.  230-284. 

Right  of  necessity  originates  only  In  abso- 
lute necessity,  and  never  in  inconyenience 
however  great. 

2  Washb.  Real  Prop.  *80. 

The  Missouri  statute  does  not  give  Clark  a 
crossing;  it  only  provides  for  farm  crossings. 

1  Rev.  Stat.  1889,^2611. 

Duty  of  fencing  and  farm  crossings  en- 
joined by  statute  does  not  apply  to  lands  in  in- 
corporated cities  or  towns. 

Bhea  v.  8t.  Louis  db  8.  F,  B.  Oo.  Bi  Mo. 
845;  Edwards  ▼.  Hannibal  dt  St.  J.  B.  Co.  66 
Mo.  667. 

It  requires  a  statute  to  authorize  even  a 
municipal  corporation  to  cross  a  railroad 
track. 

Lake  Erie  d  W.  B.  Co.  ▼.  Kokomo,  180  Ind. 
924. 

In  the  absence  of  a  statute  the  railroad  is 
entitled  to  the  exclusive  use  and  control  of  its 
tracks  and  right  of  way,  and  the  land  owner 
is  denied  the  right  of  crossing. 

Lake  Superior  d  M.  B,  Vo.  t.  Oreve,  17 


Minn.  822;  Connecticut  <fc  P.  B.B.  Co.  r.HdUm, 
82  Vt.  48;  New  York  db  E.  B.  Co.  ▼.  Skinner, 
19  Pa.  298;  Jackson  v.  Bvtland  dbD.B.Co.^ 
Vt.  150.  60  Am.  Dec.  246;  Troy  db  B.  B  Co. 
V.  Potter,  42  Vt.  265,  1  Am.  Rep.  825; 
Brainard  ▼.  Clapp,  10  Cush.  6, 67  Am.  Dec 
74:  Fapfttetille  db  L.  B.  Co.  v.  Combs,  51  Ark. 
828;  Presbrey  v.  OW  Colony  db  N.  B.  Co.  108 
Mass.  1;  Rasson  y.  Oil  Creek  db  A.  Biter  R. 
Co.  8  Phila.  556;  lUinins  Cent.  R.  Co.  ▼.  Ghh 
eago,  108  111.  458;  Henry  y.  Dubuque  d  P.  R, 
Co.  2  Iowa,  801;  Kyle  v.  AtUmrn  dRB  Co. 
2  Barb.  Ch.  490,  5  L.  ed.  726:  Rochester  dk  R 
VaUey  B.  Co.  y.  Myers,  48  N.  Y.  B.  R  734; 
Ovay  y.  Queen,  17  Can.  Sup.  Ct.  Rep.  80. 

The  offer  of  two  crossings  made  by  the  rail- 
road company,  at  the  trial  before  the  jury,  in 
the  case  at  bar,  if  treated  as  a  grant  or  con- 
cession of  rights  of  way,  was  properly  re- 
jected. 

Damages  to  a  land  owner  in  condemnation 
proceedings  must  be  in  money,  and  there  can- 
not be  gfyen  or  reserved  to  the  owner  any 
easements  or  privileges  in  the  property  con- 
demned, such  as  the  right  to  construct  a  way 
over  it,  in  lieu  of  a  money  compensation. 

Chicago,  8.  F.  db  C.  B.  Co.  y.  McQrew,  104 
Mo.  282:  Lewis,  Em.  Dom.  §  605.  and  cases 
cited;  Central  Ohio  B.  Co.  v.  Hotter,  7  Ohio 
Bt.  222;  Chicago,  M.  db  St.  P.  B.  Co.  v.  Md- 
viOe,  66  Dl.  829;  Toledo,  A.  A.  db2f.  M.  R.0>. 
y.  Munson,  57  Mich.  46;  Chesapeake  db  0.  R. 
Co.  y.  Patton,  6  W.  Va,  147:  Chesapeake  d  0. 
B.  Co.  Y.  Hatstead,  7  W.  Va.  801;  BiU  y. 
Mohawk  [d  H.  B.  Co.  7  N.  Y.  152;  Be  Ife» 
i  York,  L.  dW.B.  Co*s  Petition,  49  Hun.  539. 


the  other  oompany.    Ohioago  ft  A.  R.  Go.  v.  Joliet, 
L.  &  A.  R.  Co.  105  ill.  888, 44  Am.  Bep.  799. 

Farm  crossings  shown  on  a  plan  or  profile  or  map 
to  a  railroad  which  is  on  reoord  If  taken  into  con- 
sideration by  the  oommlssioners  in  making  an 
award  of  damaffes  should  be  considered  also  on 
appeal  therefrom.  ELansas  City  &  B.  B.Co.  v.  Kresr- 
elo,  88  Kan.  006. 

Where  it  appeared  that  a  land  owner  had  a  plan 
for  dredffioffa  channel  of  na^israble  depth  thooRh 
land  to  l>e  crossed  by  a  railroad,  the  railroad  com- 
paDV  was  allowed  to  put  on  record  a  description  of 
the  road  showing  an  eleyation  of  six  feet  above 
ordinary  high  tide  with  a  trestle  or  solid  embank- 
ment, and  to  have  tbe  damages  assessed  according 
to  that  plan;  and  the  land  owner  was  refused  the 
right  to  haye  the  Jury  eay  whether  he  should  have 
a  drawbridge  or  not.  Tbe  question  whether  the 
railroad  company  was  ezceediug  its  right  was  said 
to  be  one  to  l>e  raised  by  writ  by  certiorari.  Pack- 
ard y.  Bergen  Neck  R.  Co.  64  N.  J.  L.  668. 

In  South  Carolina  the  doctrine  is  fully  approved 
that  a  railroad  oompany  condemning  land  may 
leave  certain  rights  to  the  land  owner  and  have  the 
damages  assessed  accordingly,  at  least  where  tbe 
statute  authorizes  the  oompany  to  take  land  in  fee 
or  for  years.  The  court  says  tbe  greater  included 
tbe  lesser  and  gives  tbe  company  discretion  as  to 
the  terms  and  oonditlons  on  which  it  will  take  the 
land.  In  this  case  a  coyenant  or  stipulation  pro- 
vided for  numerous  cattle>guards,  culverts,  crosB- 
ingSr  ditches,  waterwasrs,  trestles,  etc.  Charleston 
A  a  R.  Co.  V.  Blake,  12  Rich.  L.  684. 

la  Massachusetts  the  statutes  provide  for  secur- 
Ini/te  the  land  owner  such  privlletres  (Mass.  Gen. 
Stiit  chap.  68,  S«  40, 64-66)  and  it  is  held  that  if  a  cor- 
poration would  lessen  damages  by  reservation  of 
crossings  to  the  land  owner  it  must  secure  these 

;^  R.  A. 


rights  to  him  In  the  mode  provided  by  statabBL 
Presbrey  v.  Old  Colony  ft  N.  R.  Co.  lOB  BCaas.  L 

Where  a  cellar  of  a  land  owner  had  become  wet 
by  reason  of  tbe  building  of  a  railroad,  the  order 
of  the  commissioner  for  building  drains  or  a 
passageway  for  tbe  water  was  held  pertinent  on 
the  question  of  his  damages.  Obapin  v.  Boston  k 
P.  R.  Co.  6  Cush.  4S8. 

Tbe  failure  of  a  railroad  oompany  to  bnlM  a 
way  across  its  track  as  ordered  by  the  com- 
missioner, at  the  expiration  of  the  time  allowed 
therefor  does  not  authorize  extra  damages  in  a 
condemnation  case  because  the  order  may  be  en- 
forced.    White  v.  Boston  ft  P.  R.  Corp.  6  Cush.  420. 

The  yerdict  of  a  Jury  for  money  only,  is  held  to 
annul  an  award  appealed  from  which  included  a 
provision  as  to  fences  along  a  railroad.  MorsB  v. 
Boston  ft  M.  Railroad,  8  Cush.  586. 

Where  both  parties  consented  and  the  owner  re- 
quested, a  Judgment  of  condemnation  on  couditlOD 
of  making  certain  improvements  such  as  fences, 
crossings,  flood  gates,  bridges  and  gates  was  en- 
forced.   Piper  y.  Union  Pac  EL  Co.  14  Kan.  56S. 

Bo  by  consent  and  agreement  of  parties  in  a 
condemnation  case  a  railroad  oompany  was  re- 
quired to  construct  a  truetle  partially  on  land  wbidi 
was  not  condemned,  and  this  was  held  binding. 
Pennsylvania  R.  Co.  of  Maryland  v.  Reichert,  58 
Hd.  261. 

That  a  Jury  cannot  impose  on  a  railroad  com- 
pany the  liability  to  build  fenoes,  although  tbey 
may  include  the  cost  of  fences  in  an  award  of 
damages,  is  decided  in  Yandegrift  y.  DeUiware  R. 
Co.  2  Houst.  (Del.)  887. 

Evidence  as  to  work  proposed  to  be  done  by  s 
railroad  oompany  but  which  it  is  not  obliged  to  do, 
Is  not  admissible  on  tbe  question  of  damages. 
ChicagoftA.  R.  Co. y. Springfield  ft  N.  W.R.0o.S7 


1894. 


St.  LouiB,  K.  A  N.  W.  R  Co.  ▼.  Clabx. 
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Coodemoatioii  proceedings  are  to  be 
■trictlj  coDfitrued,  and  tbe  requirements  im- 
posed by  statate  admit  of  no  substitute  or 
equivalent. 

Lewis,  Em.  Dom.  g  240;  8t.  LouU  ▼.  Qlea- 
mm,  89  Mo.  67. 

Wbere  a  statute  requires  a  description  of  tbe 
land  taken,  to  be  placed  in  tbe  pclition,  tbis 
requirement  must  be  exactly  complied  witb, 
and  tbe  petition  is  tbe  basis  and  limit  of  tbe 
railroad's  rigbt. 

Cedar  Bapids,  I.  F.  db  N.W.  R.  Co.  v.  Ray- 
mond, 87  Minn.  204;  Bam  y.  Salem,  100  Mass. 
850;  Drury  t.  Midland  B.  Co,  127  Mass.  684; 
Old  Colony  dt  N.  H,Co.  y.  MiUer,  125  Mass.  1, 
28  Am.  Rep.  194. 

Under  circumstances  more  favorable  to  tbe 
condemniDg  corporation,  this  court  beld  tbe 
land  owner  entitled  to  interest. 

Flum  ▼.  Kan9a9  OUy,  10  L.  R  A.  871»  101 
Mo.  629. 

Evidence  of  sales  of  otber  lands  is  admissi- 
ble to  aid  in  estimating  tbe  value  of  tbe  prop- 
erty it  is  proposed  to  condemn.  It  must  be 
abown,  bowever,  tbat  tbe  lands  sold  were  sim- 
ilar in  locality  and  cbaracter  to  tbe  lands 
80ui;bt  to  be  condemned  and  tbe  sales  must  not 
have  been  too  remote  in  point  of  date. 

6  Am.  &  Eng.  Encyclop.  Law,  article  Em- 
inent Domain,  p.  619;  Rci>erU  y.  Botton,  149 
Mass.  854;  Patch  v.  Baton,  146  Mass.  62; 
JPaine  v.  Boston,  4  Allen,  168;  Cvlbertson  db 
Blair  Packing  dt  Provision  Co,  y.  Chicago,  111 
HI.  651;  Cherokee  y.  Sioux  City  db  L  F. 
Town  Lot  and  Land  Co.  52  Iowa,  279:  Laing  v. 
United  New  Jeney  R.  db  Canal  Co.  64  N.  J.  L. 


576;  Concord  Railroad  T.  Oreely,  88  N. 
H.  242;  Washburn  v.  Milwaukee  db  N.  W,  R. 
Co,  59  Wis.  864;  Lafflin  v.  Chicago  db  W.  N, 
R.  Co.  88  Fed.  Rep.  415;  Seattie  db  M.  R.  Co. 
V.  OUchritt,  4  Wash.  509;  Lewis,  Em.  Dom. 
^  448;  Patterson  v.  Mississippi  db  Rum  River 
Room  09.  8  Dill.  465.  afl9rmed  in  Missisftippi  db 
Rum  River  Boom  Co.  y.  Patlenon,  98  U.  8. 
408.  25  L.  ed.  206. 

Contracts  within  tbe  statute  of  frauds,  not 
reduced  to  writing,  are  not  illegal,  but  only 
incapable  of  being  enforced  against  a  defend- 
ant without  writiDj^,  an  immunity  which  the 
defendant  may  waive. 

Cosand  v.  Bunker,  2  S.  Dak.  294. 

Contracts  within  tbe  statute  are  not  void, 
but  merely  voidable,  and  tbe  party  to  be 
charged  may  waive  tbe  statute  and  tbe  con* 
tract  thereby  become  biodine:  upon  blm. 

Huffman  y.  Ackley,  84  Mo.  277;  Kratz  y. 
Sto^ke,  42  Mo.  851;  Maybee  v.  Moore,  90  Mo. 
840;  Aultman  y.  Booth,  95  Mo.  885. 

The  statute  of  frauds  bein^  a  purely  per- 
sonal defense,  a  contract  withm  tbe  statute  is 
fi;ood  against  all  tbe  world  until  tbe  party  to 
be  charged  repudiates  it. 

Browne,  Btat.  Fr.  4th  ed.  §  182;  Davis  v.  Ins- 
coe,  84  N.  0.  896;  Cooper  y.  Hornsby,  71  Ala. 
62;  Christy  v.  Brien,  14  Pa,  248;  llonser  v. 
Ijxmont,  55  Pa.  811, 98  Am.  Dec.  755:  Chicago 
Dock  Co.  V.  Kinzie,  49  111.  289;  Wright  y. 
Jones,  105  Ind.  17;  Savage  v.  Lee,  101  Ind.  514; 
Ames  y.  Jackson,  115  Mass.  508. 

On  Rehearing, 

The  appropriation  Is  complete  when  tbe  rail- 


ID.  1^  Pittsburg,  y.  ft  a  B.  Co.  v.  Boae,  74  Pa. 
862. 

In  the  absence  of  aiyr  reservation  of  the  right  of 
croeslofr  or  drainage,  tbe  enjoyment  try  tbe  land 
owner  ot  such  rights  up  to  tbe  time  of  assessing 
damaires  after  location  of  the  railroad  is  no  ground 
for  deducting  from  his  compensation.  Old  Colony 
a.  Go.  V.  Miller,  126  Mass.  1«28  Am.  Rep.  104. 

Any  probability  tbat  a  railroad  company  may 
allow  side  tracks  and  spurs  for  tbe  aooommodation 
for  the  future  buainesB  of  a  land  owner  cannot  be 
considered  where  there  is  no  binding  obligation 
to  allow  tbem.  Drury  v.  UldJand  B.  Co.  127  Mass. 
671. 

Bat  evidence  that  a  railroad  company  bad  made 
a  contract  for  tbe  building  of  a  fence  wichin  two 
weeks  was  held  admissible  on  tbe  question  of  a 
land  owner's  damages.  St.  Louis,  J.  &  0.  fi.  Co.  v. 
MitcbeU.  47  Ul.  166i 

A  city  taking  land  for  tbe  channel  of  a  brook 
with  power  to  take  the  fee  but  in  fact  reserving  to 
owners  the  right  to  erect  and  maintain  a  building 
over  said  brook  and  to  use  the  waters  thereof,  as 
far  as  they  may  without  obstruottng  the  free  flow 
of  the  water.the  declared  intention  being  to  acquire 
merely  the  rigbt  to  improve  the  channel,  was  beld 
to  take  only  an  easement,  but  in  tbis  case  there  was 
no  question  made  as  to  the  right  to  take  less  than 
it  bad  a  right  to  take.  Cooklin  v.  Old  Colony  B.  Co. 
154  MasB.lSft. 

So  where  a  water  company  took  land  it  was  beld 
tbat  it  might  reserve  rights  of  way  or  other  rights 
to  the  owner  which  should  diminish  his  claim  for 
damages,  but  that  no  rights  which  were  not  re- 
served on  the  record  could  be  considered  therefor. 
I^arol  evidence  of  such  reservations  was  inadmis- 
sible.   Ham  V.  Salem,  100  Mass.  86a 

Where  commissioners  reported  on  agreement 
that  a  railroad  company  should  keep  culverts  to 
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convey  water  aarosi  its  rigbt  of  way,  tbe  oonrt 
said  that  supposing  it  to  l>e  true  tbat  this  was  be^ 
yond  the  authority  of  tbe  commissioners  to  assesa 
damages  in  any  other  way  than  in  money,  fttill  tbe- 
perties  might  assent  to  and  ratify  such  provisions.. 
Morse,  Petitioner,  18  Pick.  44A. 

A  provision  in  an  order  locating  a  highway  that 
tbe  owner  need  not  remove  a  bouse  projecting  into> 
it  until  be  bas  occasion  to  rebuild  or  remove  the* 
building  does  not  prevent  damages  for  the  expense^ 
of  removing.   Brown  v.  Worcester.  18  Gray,  8L 

In  Massachusetts  under  Gton.  Stat.,  chap.  48, 1 18^ 
allowing  the  commissioners  on  laying  out  a  higb-^ 
way  to  authorise  timber,  wood,  or  trees  to  be  re-> 
moved  within  a  reasonable  time,  an  attempt  wa» 
made  to  authorize  tbe  owner  to  leave  bis  hous» 
standing  on  the  land  taken  during  his  natural  life. 
But  the  court  did  not  pass  on  the  validity  of  sucb 
reservation  as  tbe  decision,whicb  was  on  the  ques-> 
tlon  of  wrongful  obstruction  of  the  highway,  found 
tlmt  in  any  case  the  defendant  was  not  liable  as  no 
notice  of  removing  the  building  had  been  given. 
Com.  V.  Nozon.  121  Mass.  4SL 

But  authority  to  give  permission  for  encroach- 
ment of  a  house  on  a  highway  while  the  present 
building  stands  on  condemnation  of  the  land  under 
Mass.  Gen.  Stat.,  1 43,  is  denied  in  Oolbum  v.  Kitt- 
rldge,  181  Mass.  470. 

The  right  of  tbe  owner  to  retain  buildings  on 
land  condemned  for  a  street  may  be  assented  to  by 
him,  BO  as  to  have  damages  assessed  in  view  of  bis 
right  to  remove  sucb  buildings.  Sobucbardt  v. 
New  Tork,  68  N.  Y.  208. 

An  award  of  damages  with  an  allowance  to  the 
owner  of  the  right  to  remove  a  house  from  the  land 
condemned  is  held  valid  in  a  Nebraska  case  when 
accepted  by  both  parties  and  no  appeal  taken 
therefrom,  at  least  to  the  ezteot  of  denying  it  as  a 
defence  to  the  railroad  company  in  an  action  upon 
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road  compcmy  pays  the  award  of  the  commis- 
stonen  ioto  court,  and  the  title  to  the  property 
appropriated  then  vests  in  said  company. 

Gray  y,  St.  Louis  dt  £L  F.  R  Oa.  91  Mo. 
126;  Kansas  City,  8$.  J.  dt  0.  B,  E,  Co.  y. 
GampbeU,  62  Mo.  585;  Woods  ▼.  Boots,  60 
Mo.  546;  State  t.  Woodson,  41  Mo.  227; 
Orotoner  ▼.  Watertown  <&  It  E.  Oo.  9  How. 
Pr.  457;  People  v.  Brooklyn,  1  Wend.  818, 19 
Am.  Dec.  502;  Pollard  v.  Moore,  51  N.  H.  188; 
Jones  V.  Oaford  County,  45  Me.  419;  I/tfayette 
V.  Sehultz,  44  Ind.  97;  Ghieago,  M,  A  St.  P. 


R.  Go.  V.  Randolph  Ibwi-SUe  Oo.  108  Mo.  451; 
8t,  Louis,  0.  H.AQ.B.  <h,  v.  FmbIUt,  118 
Mo.  472. 

The  petition  made  no  reservation  of  cross- 
ings to  the  defendants;  the  commissioneFS  as- 
sessed the  damages  on  the  theorv  that  the 
plaintiff  took  an  unrestricted,  exclusive  ease- 
ment, the  award  was  paid  into  the  court  and 
the  plaintiff  took  possession  of  the  whole  in- 
terest in  the  property  described  in  the  petiHoo 
and  report.  Can  the  defendants,  then,  be 
compelled  upon  a  re-assessment  of  their  dam- 


the  award  for  the  damaaree.  Omaha  &  N.  W.  B. 
Oo.  v.  Meok,  4  Neb.  21. 

But  an  assessment  of  damages  cannot  in  a  oon- 
demnatloo  case  include  the  amount  due  on  a 
prior  contract  for  a  removal  of  a  building  from 
the  land.  Sherwood  v.  St.  Paul  ft  a  B.  Oo.  21 
Minn.  128. 

A  oontinfirent  assessment  of  dama^res  dependent 
on  the  buildinir  of  culverts  is  held  in  Virflriniatobe 
Invalid  where  the  statute  provides  for  an  ezeou- 
tlon  on  the  report  when  confirmed.  Winchester  & 
P.  B.  Oo.  V.  Washingrton,  1  Bob.  (Va.)  67. 

A  stipulation  of  a  railroad  company  to  build  a 
retaining  wall  will  not  preclude  a  Judgrment  for 
damages  in  an  action  therefor,  since  the  owner 
cannot  be  turned  over  to  a  subeequent  action,  in- 
stead of  having  the  relief  he  is  entitled  to  in  the 
present  action,  as  would  be  the  case  if  the  com- 
pany failed  to  build  according  to  its  agreement. 
The  court  suggests  doubtingly  that  a  special  ac- 
tion in  the  judgment  for  a  stay  of  the  proper 
amount' might  be  made.  Thompson  v.  Milwaukee 
ftSt.F.B.Oo.27  Wi8.9B. 

Beferrlng  to  this  case  the  subeequent  case  of 
McOord  V.  Sylvester,  82  Wis.  462,  makes  a  query  as 
to  the  right  to  make  a  contingent  award.  See  also 
Hibernia  Underground  B.  Co.  v.  De  Camp,  47  N.  J. 
L.518. 

4.  Effect  of  jOino  plan  and  descripUon, 

A  railroad  crossing  another  may  designate  the 
manner  of  crossing  and  make  compensation  there- 
for, subject  to  a  decision  as  to  the  legality  of  the 
crossing  plan  and  need  not  condemn  the  right  of 
crossing  generally.  National  Docks  &  N.  J.  Junc- 
tion Connecting  B.  Co.  v.  State,  58  N.  J.  L.  217. 

A  survey  and  description  to  accompany  a  petition 
for  a  private  railroad  shows  what  the  petitioner 
asks  liberty  to  do  and  binds  it  to  that  mode  of 
oonstruotioQ,  when  the  damages  are  assessed  ac- 
cording to  it.  Lancets  App.  56  Pa.  Ifl,  96  Am.  Dec 
722. 

It  is  proper  to  assess  damages  In  condemning 
land  for  a  railroad  with  reference  to  a  viaduct 
shown  on  its  plan  and  profile  annexed  to  the  peti- 
tion as  required  by  law.  Kyle  v.  Auburn  &  B.  B. 
Co.«2  Barb.  Cb.  489, 6  L.  ed.  728. 

Where  a  railroad  company  after  damages  were 
assessed  changed  its  plan  so  as  to  deprive  aland 
owner  of  a  lane  or  farm  way.  a  court  of  equity  al- 
lowed further  damages  on  this  account  with  a  re- 
quirement that  a  substituted  way  should  be  made 
for  bid  use,  giving  him  the  choice  of  two  ways,  one 
altogether  on  his  own  land  and  the  other  partly  on 
the  land  of  tne  railroad  company.  There  seems  to 
have  been  no  question  raised  as  to  the  right  to 
make  such  a  requirement.  Carpenter  v.  Baston  b 
A.B.C0.28N.  J.  Eq.l68. 

So  a  railroad  company  may  show  that  its  plan 
called  for  a  mode  of  construction,  which  leaves  the 
land  owner  the  use  of  irrigating  ditches,  crossing 
Its  right  of  way.  Oregon  B.  &  Nav.  Co.  v.  Owsley, 
8  Wash.  Terr.  88.  See  also  Kansas  City  &  B.  B.  Co. 
V.  Kregelo,  82  Kan.  608;  Packard  v.  Bergen  Neck 
B.0O.54N.  J.  L.563. 
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&  Payment  to  be  mad6^mimtii§. 

While  the  majority  of  the  cases  hold  that  the 
reservation  of  privileges  and  easements  to  the 
land  owner  is*ju8tifiable  to  make  his  damages  lesi 
than  they  might  be  otherwise,  and  that  this  dooi 
not  constitute  a  payment  of  damages  otherwise 
than  in  money,  it  is  the  doctrine  of  all  the  courts 
that  payment  for  damages  actually  caused  cannot 
be  made  otherwise  than  in  money,  without  ooo- 
sent  of  the  parties. 

Thus  it  is  declared  in  Carpenter  v.  Jennings,  T7 
m.  260,  that  compensation  for  land  taken  must  be 
made  in  money  alone,  and  that  the  jury  cannot 
provide  for  paying  part  otherwise,  and  that  tiiis 
cannot  be  authorized  by  the  legislature. 

So  a  verdict  for  certain  work  instead  of  mooer 
as  compensation  is  held  invalid  in  New  Orleans 
Pac.  B.  Oo.  V.  Murrell,  84  La.  Ann.  53& 

That  a  committee  cannot  award  anything  but 
money  as  compensation  is  also  declared  In  Com.  v. 
Peters,  2  Mass.  JUS,  where  an  attempt  on  taking 
the  land  for  a  road,  to  give  the  laud  owner  the  old 
roadway  which  was  abandoned  for  the  new  one, 
was  held  invalid. 

The  same  doctrine  is  declared  in  the  case  of  Cbi- 
cago,  S.  F.  &  C.  B.  Co.  v.  McGrew,  lOi  Mo.  SS. 
the  court  declared  that  a  land  owner  is  entitled  to 
compensation  in  money  and  cannot  without  hu 
consent  be  required  to  accept  in  lieu  thereof  any 
licenses  or  privileges  however  beneficial  they  may 
seem  to  be.  This  was  a  case  where  a  railroad  com- 
pany, to  avoid  damages  to  the  business  of  a  mine, 
offered  to  release  a  portion  of  its  rfgbt  of  way  al- 
ready condemned  for  the  purpose  of  allowing  the 
land  owner  to  locate  thereon  an  engine-house  an;! 
engine  for  working  his  mine.  This  clearly  would 
amount  to  a  trade  and  is  entirely  different  from 
those  cases  in  which  reservation  of  easement 
amounts  merely  to  leaving  in  the  land  owner  some 
of  the  rights  which  he  already  has  in  refereoce  to 
the  land  taken,  that  is  to  say  a  failure  to  take  a«ay 
all  his  Interest  in  the  property  as  dIstinguiBhed 
from  an  offer  to  him  of  certain  other  property  in 
exchange  therefor. 

To  similar  effect  it  is  held  that  an  offer  of  a  deed 
of  a  right  of  way  to  the  owner  of  the  land  damaged 
in  a  condemnation  case  cannot  be  received  in  evi- 
dence for  the  purpose  of  preventing  a  full  allov- 
anoe  of  damages  consequent  on  the  taking  away  of 
a  road  crossing,  because  the  owner  cannot  ba 
obliged  to  accept  other  property  to  change  bin 
situation.  Be  New  Fork,  L.  &  W.  B.  Oo*s  PetitioD. 
48  Hun,  689. 

So  an  oral  contract  to  commissioners  to  give  an 
old  roadbed  for  a  new  one  was  held  void  in  Barrick- 
man  v.  Harford  County  Comra.,  11  GiJl  {&  J.  SO,  al- 
though a  written  release  of  damages  was  made  on 
the  faith  of  it. 

Some  English  cases  are  frequently  cited  in  oon- 
neotion  with  this  subject  but  they  depend  oo  stat- 
utes and  present  questions  different  from  that 
here  considered:  as  for  instance  those  which  ood- 
strue  a  provision  that  '^o  party  shall  at  any  time 
be  required  to  sell  or  convey  ....  a  part  of  soy 
house  or  building  if  such  party  be  willing  and  ablt 
to  sell  and  convey  the  whole  thereof.**     B.  A  B> 


1894. 


St.  Louis,  K.  &  N.  W.  R  Go.  t.  Clark. 
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%g&  to  accept  rights  of  crossing  in  tbe  prop- 
erty taken  in  lieu  of  a  money  compensation? 

Ham  Y,  Saiem,  100  Mass.  850;  Old  Colony 
R.  Go.  V.  Miller,  125  Mass.  1,  28  Am.  Rep. 
194;  Tyler  v.  Bvdwn,  147  Mass.  609. 


krlane*  J,,  delivered  tbe  opinion  of 
the  court: 

All  the  errors  assigned  grow  out  of  the  rul- 
ings of  the  court  upon  the  trial. 

1.  The  first  instruction  given  at  request  of 
•defendants  ii^  the  subject  of  earnest  com- 
plaint, and  the  declaration  of  law  therein 
announced  is  severely  criticised.  The  in- 
struction Is  as  follows:  **No.  1.  The  court 
instructs  the  jury  that  the  railroad  company 
is  entitled  to  the  exclusive  possession  and 
control  of  its  right  of  way  across  Clark's 
land,  nnd  neither  Clark,  nor  any  one  claiming 
said  land  or  anv  part  thereof f  has  the  right 
to  f  ross  taid  railroad  tracks,  except  upon  a 
street  or  alley. "  It  is  manifest  that  the  dam- 
age defendants  may  suffer  by  the  maintenance 
and  operation  nf  the  road  depends  largely 
upon  the  right  to  use  the  railroad  track  and 
right  of  way  in  passing  from  one  part  of 
their  land  to  the  other.  The  question  is  a 
vital  one,  in  this  case,  and  merits  careful 
consideration.  The  coostitution  itself  pro- 
vides that  ''the  fee  of  land  taken  for  railroad 
tracks,  without  the  consent  of  the  owner 
thereof  shall  remain  in  such  owner,  subject 
to  the  use  for  which  it  is  taken.  **  Const,  art. 
2,  §  21.  A  railroad  company,  therefore,  in 
securing  land  for  its  tracks  by  condemnation, 
under  this  limitation  of  its  power,  only  ac- 
quires an  easement  therein.  This  constitu- 
tional provision,  by  its  terms,  applies,  not 
only  to  lands  condemned  by  railroad  ^mpa- 
nies,  but  the  same  principle  is  applied  to 
rights  acquired  by  condemnation  for  other 
public  uses  (Bekher  Sugar  Ref.  Go.  v.  St. 
Louis  Grain  EUrator  Co.  82  Mo.  125),  and 
was  applied  to  land  condemned  for  railroad 
purposes  before  the  adoption  of  our  present 
constitution.  Kellogg  v.  McUin,  50  Mo.  496, 
11  Am.  Rep.  426;  Evang  v.  Eaefner,  29  Mo. 
150.  We  must  take  it,  then,  as  settled,  that 
plaintiff  could  acquire  by  these  proceedings 
onl^  the  right  to  use  the  land  for  the  purposes 
of  its  railroad,  and  tbe  fee  to  the  land  taken 
remained  .in  the  defendants ;  but  it  does  not 
follow  that  the  owner  retains  even  tbe  right 
to  a  limited  use  of  the  surface  of  the  land 
condemned.  It  was  paid  by  Napton,  J.,  in 
Snyder  v.  Watford,  11  Mo.  514,  49  Am.  Dec. 
94,  in  speaking  of  the  rights  of  tbe  parties 
in  land  over  which  a  private  ri^ht  of  way 
existed,  that  **"  it  is  not  an  interest  m  the  land, 
but  merely  an  easement,  which  conflicts  not 
in  the  slightest  degree  with  the  absolute  pro- 
prietorship of  the  owner. "  On  the  other  hand, 
while,  under  the  constitution,  the  fee  to  the 
land  condemned  for  public  use  for  a  railroad 
remains  in  the  owner,  it  contemplates  that  all 
his  proprietary  rights,  at  least  to  the  surface, 
may  be  devested.  It  is  clear  that  the  relative 
rights  acquired  by  the  one  obtaining  an  ease- 
ment, and  of  those  remaining  in  the  owner, 
depends  much  upon  the  character  of  the  use 
to  which  the  easement  is  applied.  A  use  for 
telegraph  and  telephone  wires  above  the  sur- 
face, and  for  the  water  mains  and  sewers  be- 
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neath  the  surface,  would  but  slightly  inter- 
fere with  the  proprietorship  of  the  owner 
upon  the  surface  of  the  ground.  A  plank  or 
macadamized  road  on  the  surface  would  only 
interfere  with  the  actual  occupancy  or  ob- 
struction of  the  owner.  Unless  under  some 
statutory  regulation,  he  could  use  all  these 
easements  in  any  manner  not  inconsistent 
with  the  full  enloyment  of  the  uses  to  which 
they  were  intenaed  to  be  applied.  He  could 
plow,  plant,  and  reap  beneath  the  wires  and 
over  the  sewers  without  material  interference 
with  these  easements.  There  is  no  reason, 
either  under  the  constitution  or  common  right, 
why  all  public  easements  should  not  be  sub- 
ject to  reasonable  regulations  by  the  state. 
One  could  not  defend  against  the  charge  of 
obstructing  a  public  road  on  the  ground  that 
he  was  the  owner  of  tbe  fee  therein,  nor  would 
the  fact  that  he  had  left  unobstructed  a  pass- 
way  sufficient  for  all  public  travel  excuse 
him.  The  same  may  be  said  of  horseracing, 
or  shooting  at  a  mark  on  a  public  road.  It 
is  unnecessary  to  state  that  the  uses  made  of 
railroad  tracks  are  vastly  different  from  those 
of  '\ny  other  easement.  Trains  are  not  infre- 
quently run  upon  them  at  the  rate  of  twelve 
or  fifteen  hundred  yards  per  minute.  This 
rate  of  speed  is  demanded  by  the  traveling 
and  business  public.  Trains  are  run  at  an 
hours  of  the  da5  ^nd  night.  The  least  and 
most  temporary  oy^^iruction  is  liable  to  cause 
terrible  destruction  of  life  and  property.  It 
takes  no  argument  to  show  that  the  owner  of 
a  fee  has  no  more  right  to  imperil  the  safety 
of  those  lawfully  using  the  track  than  has  a 
stranger.  The  constitution  does  not  limit  the 
proprietary  right  in  the  track  of  the  road  from 
which  the  owner  may  be  excluded.  That  all 
proprietorship  to  the  surface  of  the  ground 
may  be  devested,  if  safety  demands  it,  is 
plainly  implied.  The  right  of  a  railroad 
company  to  the  use  of  its  track  is,  of  neces- 
sity, paramount  to  every  right  of  the  owner 
of  the  fee  which  is  inconsistent  with  such 
use. 

Much  has  been  written  on  both  sides  of  the 
question  whether  necessity  demands  an  ex- 
clusive use  by  the  company,  and  excludes  all 
proprietorship  of  the  owner.  Through  in- 
dustry of  counsel,  the  cases  on  both  sides 
have  been  collated,  and  will  be  found  by 
reference  to  their  briefs.  These  cases  are 
useful,  in  so  far  as  they  express  general  prin- 
ciples, but  most  of  Uiem  are  governed  by 
local  law,  and  in  that  respect  are  but  little 
aid  to  us.  It  seems  to  me,  upon  principle, 
that  the  security  of  life  and  property,  and 
the  safety  of  employes  who  operate  trains, 
which  consideration  should  be  paramount  to 
all  private  rights,  require  that  railroad  com- 
panies, except  at  public  grounds,  roads, 
streets,  and  private  crossings,  should  have  a 
track  clear  and  unobstructed  at  all  times. 
Aside  from  general  principles,  the  policy  of 
this  state,  as  the  same  is  indicated  by  legis- 
lation, clearly  excludes  the  owner  of  the  fee, 
and  all  others,  from  using  a  railroad  track 
for  any  purpose  other  than  at  public  places 
and  private  crossings.  The  right  of  the  state 
to  do  so  under  police  power  cannot  be  ques- 
tioned. Railroads  are  built,  maintained,  and 
operated  for  public  uses,  aa  well  aa  for  the 
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private  gain  of  the  owners.  In  view  of  these  | 
public  us^  alone  are  they  granted  the  power 
of  eminent  domain.  They  are  controlled  by 
the  state,  not  only  in  respect  to  the  rates  of 
charges  for  carriage  or  freight  and  passengers, 
but  are  subject  to  the  police  regulations  in 
respect  to  the  management  of  their  trains,  the 
rate  of  their  speed,  the  use  of  signals,  and  the 
condition  of  iheir  tracks  and  machinery, 
all  in  the  Interest  and  for  the  safety  of  the 
lives  and  property  of  the  people.  An  exam- 
ination of  the  statutes  will  show  that  railroad 
companies  are  either  required  or  permitted  to 
securely  fence  their  roads  at  every  point  not 
required  for  other  public  uses.  Section  2611 
of  the  Revised  Statutes  requires  the  erection 
of  fences  on  both  sides  of  the  road,  "  where 
,the  same  shall  pass  through, along, or  adjoin- 
ing enclosed  or  culti  vated~flelds  or  uninclosed 
lands."  This  would  seem  broad  enough  to 
include  every  part  of  the  road  in  which  a  con- 
current rijcht  of  user  by  the  public  does  not 
exist.  The  courts  have  made  exceptions  to  the 
application  of  this  law  to  tracks  inside  the 
limits  of  incorporated  towns  or  cities,  but 
they  hold  that  even  at  these  excepted  points 
the  companies  have  the  right  to  fence,  and 
if  they  do  not  do  so  that  fact  raises  ao  in- 
ference of  negligence,  in  a  suit  for  killing  or 
injuring  an  animal  at  such  unfenced  point. 
Badcliffe  v.  8t.  Louu,  I.  M.  dk  8.  R  Oo.  90 
Mo.  138 ;  Rev.  Stat.  §  4428.    Again,  if  stock 

fo  upon  a  track  on  account  of  the  same  not 
eing  fenced,  and  are  frightened  by  a  loco- 
motive or  train  of  cars,  and  are  thereby  in- 
jured, the  companv  is  required  to  pav  for  the 
damages  sustained,  and,  if  suit  is  brought, 
to  pay  also  a  reasonable  attorney's  fee  for 
prosecuting  the  same.  Sections  2612,  2613. 
The  fencing  laws  also  apply  to  depot  grounds 
and  side  tracks,  where  it  'will  not  interfere 
with  the  use  of  the  public,  or  operation  of  the 
road.  Bobertson  v.  Atlantic  <k  Pacific  R,  Co. 
64  Mo.  412 ;  Morris  v.  8t.  Louii,  K,  0.  d  JV. 
B,  Co,  68  Mo.  78 :  Stoearingen  v.  Missouri,  K. 
db  T,  R.  Co,  64  Mo.  78.  By  this  legislation 
the  policy  of  the  law  is  clearly  shown  to  be 
that  railroad  tracks  shall  be  inclosed  by 
fences,  where  it  can  be  done  without  interfer- 
ing with  other  public  uses.  Again,  section 
2611,  supra,  provides  that  if  any  "person 
shall  ride,  lead  or  drive  any  horses  or  other 
animals  upon  such  road  within  such  fences,  ** 
without  the  consent  of  the  corporation,  "he 
shall  for  every  such  offense  forieit  and  pay  a 
sum  not  exceeding  ten  dollars.''  The  same 
section  provides  that  one  injured  by  a  train 
while  walking  on  the  track  shall  in  an  action 
to  recover  damages  therefor  be  deemed  a  tres- 
passer. While  he  could  not  be  prosecuted  for 
a  trespass,  the  provision  of  the  statute  clearly 
shows  that  he  had  no  right  to  go  upon  the 
track.  Barker  v.  Hannibal  db  St.  J,  R.  Co.  98 
Mo.  53.  Now,  in  none  of  these  provisions  is 
there  an  expressed  exception  in  favor  of  the 
land  owners,  except  in  respect  to  the  right  to 
farm  crossings,  and  in  that  case  the  crossing  is 
required  to  be  kept  closed  by  gates.  No  more 
emphatic  declaration  of  the  policy  of  the  state 
that  a  railroad  company  shall  have  the  ex- 
clusive possession  and  control  of  its  roadway 
could  be  made,  than  the  statute  declaring  that 
it  should  be  inclosed  by  fences.    The  owner 
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of  the  fee,  as  well  as  others,  is  excluded  from 
concurrent  use,  unless  he  be  entitM  to  a 
crossing  either  under  the  statute  or  from  ne- 
cessity. Gorman  v.  Pacific  Bailroady  26  Mo. 
447,  72  Am.  Dec.  220 ;  Chicago,  S.  F,  d  0. 
R.  Co.  V.  McGrew,  104  Mo.  297. 

2.  It  is  claimed,  furthermore,  that  the  in- 
struction is  erroneous,  in  that  it  excludes  de- 
fendant from  a  crossing  over  Uie  railroad 
track  from  one  part  of  his  land  to  the  other, 
and  thereby  entitles  him  to  increased  dam- 
ages, by  reason  of  not  being  able  to  use  iha 
two  parcels  of  his  land  in  connection  with 
each  other,  in  the  business  to  which  they  are 
adapted.  On  this  question  the  opinion  of 
the  court  is  expressed  by  Black,  Ch.  •/.,  in  a 
separate  opinion,  in  which  the  instruction  is 
held  erroneous  for  the  reason  therein  given. 
The  writer  agrees  that  the  instruction  Siould 
not  have  been  given,  but  for  the  reason  tliat 
plaintiff  is  believed  to  be  entitled  to  such 
crossings  as  would  be  necessary  for  Uie  con- 
venient use  of  the  two  tracts  in  connection 
with  each  other,  and  if  he  refused  to  accept 
them  he  should  not  be  allowed  to  recover 
dama&res  resulting  from  their  absence. 

8.  We  think  the  evidence  of  sales  of  similar 
property  to  that  in  question,  made  in  the 
neighborhood,  about  the  same  time,  were  ad- 
missible to  aid  the  jury  in  determining  the 
damage  to  which  the  owner  was  eniiiled. 
The  value  of  property  is  ascertained  largely 
from  such  sales,  and  the  opinions  of  witaesses 
as  to  values  are  largely  predicated  upon  them. 
It  is  best,  when  it  can  be  done,  to  put  xh» 
jurors  in  possession  of  all  the  facts  from 
which  values  are  ascertained,  and  allow  them 
to  draw  the  conclusion  therefrom.  Witnesses 
basing  their  opinions  upon  recent  sales  of 
like  property  are  liable  to  exaggerate  or  un- 
derestimate values.  In  any  consideration  they 
are  no  more  capable  of  deducing  fair  con- 
clusions from  the  known  facts  than  the  jury. 
The  object  is  to  ascertain  the  general  market 
value,  and  if  particular  sales  are  made  under 
exceptional  circumstances  the  fact  can  be 
shown,  and  the  jury  can  determine  its  pro- 
bative force.  Certainly,  no  more  reliable 
method  of  determining  the  fair  market  values 
of  lands  can  be  reached  than  that  derived  from 
bona  fide  sales  of  similar  lands  in  the  vi- 
cinity. The  objjection  that  such  evideDce 
raises  collateral  issues,  as  to  the  character  of 
the  land  sold,  and  the  circumstances  of  such 
sales,  is  more  than  compensated  for  by  its 
value  in  aiding  the  juiy  to  a  correct  con- 
clusion. The  weight  of  authority  also  sup- 
ports this  view.  Lewis,  £m.  Dom.  ^  44S ;  6 
Am.  &  Eng.  Encyclop.  Law,  p.  619,  and 
cases  cited  by  each.  The  case  of  Springfield 
V.  Schmook,  68  Mo.  894,  is  not  an  authority 
against  this  position.  In  that  case,  evidence 
of  what  damages  had  been  allowed  other  land 
owners  was  properly  condemned.  As  said  by 
Hough,  J, ,  in  that  case :  "  The  assessment  of 
damages  in  the  other  cases  may  have  pro- 
ceeded upon  incorrect  principles,  or  the 
amount  paid  may  have  been  the  result  of  con- 
tract in  excess  of  the  true  value."  Such  evi- 
dence would  introduce  into  the  case  collateral 
issues  as  to  the  theory  upon  which  the  dam- 
ages were  assessed,  the  benefits  allowed,  the 
manner  in  which  the  improvements  affected 
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the  propertj,  uid  possibly  others ;  and,  after 
all,  the  aasessment  may  have  been  the  result 
of  an  arbitrary  compromise  of  opinion  by  the 
Jury  or  commissioners. 

4.  Defendant  was  permitted  to  introduce 
eyidence  of  an  oral  agreement  between  him 
and  the  Merchants'  Bridge  &  Terminal  Rail- 
way  (Company  in  consideration  of  a  con- 
veyance to  said  company  of  about  90  feet  off 
the  west  end  of  his  land  east  of  and  adjacent 
to  Hall  street,  to  the  effect  that  said  company 
would  construct  side  tracks  to  connect  its 
road  with  tracks  that  might  be  built  on 
Clark's  property.  Objection  was  made  to  the 
competency  of  this  evidence  on  the  ground 
that  such^an  easement  as  is  contemplated  by 
the  ai^reement  could  only  be  created  by  grant, 
and  was  within  the  statute  of  frauds.  Con- 
tracts within  the  statute  of  frauds  are  not 
void,  but  only  voidable  at  the  election  of  the 
party  to  be  charged.  He  may  waive  the  ne- 
cessity of  the  writing  required  by  the  statute, 
and  thereby  make  the  contract  binding.  Ault- 
man  v.  Booth,  95  Mo.  886 ;  Mayhee  v.  Moore, 
90  Mo.  848.  it  may  also  be  said  that,  as  the 
statute  of  frauds  affects  only  the  remedy  of  the 
party  sought  to  be  chargea,  its  bene  tits  can- 
not be  claimed  by  one  who  is  not  a  party  to 
the  contract,  and  is  not  sought  to  be  charged 
thereby.  Browne.  Stet.  Fr.  g  182 ;  iJatis  v. 
Jnscoe^  84  N.  C.  896 :  Cooper  v.  ffornsby,  71 
Ala.  62 ;  Chruty  v.  Brien,  14  Pa.  248.  I  am 
of  the  opinion  the  court  committed  no  error 
in  admitting  the  evidence. 

5.  It  has  been  held,  in  the  appeal  of  de- 
fendant in  this  case,  that  he  was  entitled  to 
have  the  damages  awarded  by  the  commis- 
sioners paid  to  him,  or  into  court  for  him, 
before  plaintiff  had  a  right  to  the  possession 
of  the  property.  Defendant  was  not,  there- 
fore, entitled  to  interest  on  the  damages  found 
by  the  jury.  The  money  was  paid  to  the 
clerk  for  him.  which  was  a  snmcient  com- 
pliance with  the  law.  It  was  subject  to  the 
order  of  the  court  (8t,  L(mis,  0.  A  dt  C,  R. 
Co.  V.  Foteler,  118  Mo.  4ft8 ;  St,  IxmU,  K,  <fe 
N,  W.  R.  Co,  V.  Clark,  119  Mo.  857,  decided 
this  term),  and  should  have  been  paid  to 
defendants  when  demanded  by  them.  It  ap- 
pears from  the  Judgment  of  the  court  that  the 
money  paid  to  the  clerk  for  defendants  has, 
by  order  of  the  court,  been  loaned  part  of 
the  time.  Defendants,  being  entitled  to  the 
money,  would  be  entitled,  also,  to  what  has 
been  earned,  and  added  thereto  by  way  of 
interest,  but  not  to  interest  on  the  amount 
assessed  by  the  jury. 

6.  Plaintiff  assigns  as  error  the  giving  of 
the  following  instruction:  *'No.  2.  The 
court  instructs  the  jury  that  the  construction 
of  the  Keokuk  Bail  road  across  Clark's  land 
has  deprived  that  portion  of  his  land  lying 
east  of  said  railroad  of  the  right  to  connect 
by  switches  with  the  Merchants'  Bridge  Ter- 
minal Railway  Company,  granted  by  Ordi- 
ance  No.  14,078;  and,  if  this  deprivation  is 
an  injury  to  said  eastern  portion,  then  said 
injury  should  be  considered  by  you,  in  esti- 
mating the  damages  in  this  case. "  We  think 
the  instruction  correct,  notwithstanding  an 
ordinance  of  the  city  required  and  authorized 
said  railway  company  to  connect  its  tracks 
by  switches  with  any  warehouse,  factory, 
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store,  lumber  or  coal  yards,  or  any  commer- 
cial manufacturing  establishment  of  any  in- 
dividual or  corporation  located  adjacent  to 
i  ts  rail  way.  It  is  mani  f  est  that  such  sw  i  tchea 
as  artf  contemplated  are  for  private,  and  not 
publ  ic,  uses.  It  was  recently  decided  by  this 
court  that  the  cVy,  under  its  general  power 
to  regulate  the  use  of  streets,  had  not  the 
power  to  legalize  the  construction  and  opera- 
tion of  railroads  thereon  for  private  purposes- 
only.  Olaessner  v.  Anheu9er-Bu$ch  Brewing 
Auo,  100  Mo.  514.  Much  less  could  it  em- 
power a  railroad  corporation  to  cross  the  track 
of  another  railroad  for  such  purposes.  Pri* 
vate  property  cannot  be  taken  for  such  pri* 
vate  uses  without  the  consent  of  the  ownst; 
Const,  art.  2,  §  20. 
7.  We  see  no  objection  to  instruction  t 

fi  ven  defendants,  which  is  as  fol  lows :  **  No. 
.  The  court  instructs  the  jury  thai,  though 
you  may  bclioTc  from  the  evidence  that  it  is 
and  has  been  the  custom  of  the  Keokuk  Ball- 
road  Company  to  make  no  charge  for  hauling 
over  switches  onto  their  road,  yet  the  court 
tells  yon  tbat  the  road  is  not  bound  to  con- 
tinue this  custom,  but  may  at  any  time  aban- 
don it,  and  make  charge  for  hauling  over 
switches  onto  their  road."  The  law  is  prop- 
erly declared  in  the  Instruction. 

We  find  no  error,  except  as  to  the  ruling, 
of  the  court  as  to  the  rights  of  the  parties  in 
respect  to  crossings,  and  as  to  the  instructioo. 
authorizing  interest  on  the  amount  of  dam- 
ages awarded. 

Reversed  and  remanded, 

BarcUiiyt  J.,  did  not  sit.  All  the  other 
Judges  concur  in  paragraphs  1,  8,  6,  and  7. 
All 'concur  in  paragraph  5.  except  Sher- 
woocU</*.  "^bo  dissents.  All  ngne  to  wiiat 
is  said  in  parasrraph  4 ;  but  Brace*  Gantt* 
andSherwoodfc/e/.,  are  of  the  opinion  ihat. 
the  evidence  offered  refers  to  inHiiers  too  in- 
definite and  remote  to  be  considered  in  esti- 
mating damages. 

Black*  Ch.  J.f  delivered  the  following 
opinion: 

The  property  over  which  the  plaintiff  seeks, 
to  conaemn  the  ritrht  of  way  is  within  the 
corporate  limits  of  the  city  of  St.  Louis.  It 
has  a  river  front  of  about  1,000  feet,  and  ex- 
tends back,  west,  so  as  to  include  about  88 
acres.  There  is  a  public  wharf  to  the  north 
and  to  the  south,  constituting  the  only  way 
of  ingress  and  egress.  The  railroad  cuts  off 
about  eight  acres  of  the  river  front.  The 
whole  tract  has  been  used  for  a  sawmill  and. 
lumber  yard,  and  the  eight  acres  are  a  valu- 
able adjunct  to  the  other  part,  for  such  and 
i ike  purposes.  The  question  of  crossings  over 
the  railroad  to  and  from  the  river  front  is 
therefore  a  vital  and  important  question  in 
this  case,  in  determining  the  amount  of  dam- 
ages to  be  allowed.  On  the  trial  of  the  case 
the  plaintiff  offered  in  evidence  the  following 
stipulation  signed  by  its  engineer:  "The 
plaintiff  in  the  above- entitled  case  hereby  de- 
clares and  stipulates  that  its  railroad  through 
and  over  the  land  of  the  defendant  Wm.  6. 
Clark,  in  the  petition  mentioned,  and  in  this 
proceeding  sought  to  be  condemned,  shall  be 
constructed  in  the  manner  following,  to  wit: 
The  center  line  of  said  railroad  will  be^ 
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thirty-six  feet  (86  ft.)  east  of,  and  parallel 
with,  the  west  line  of  the  wharf,  as  estab- 
lished by  Ordinance  No.  5408  of  the  city  of 
St.  Louis,  Mo.,  and  that  said  company  will 
construct  and  maintain  for  the  use  of  said 
defendant  Clark,  his  heirs  and  assigns,  across 
the  tracks  of  its  railroad  within  the  land  of 
said  defendant  Clark,  two  crossing,  which 
shall  be  located  at  such  places  as  said  defend- 
ant shall  select,  and  that  said  company  will 
lay  at  each  of  said  crossings,  respectively, 
on  each  side  of  each  rail  of  its  tracks,  se- 
curely spiked  to  the  cross-ties,  a  plank  of  not 
less  than  ten  inches  (10  in.)  in  width,  and 
not  less  than  two  inches  (2  in.)  In  thickness, 
and  not  less  thaa  twciity-four  feet  (24  ft.)  in 
length,  the  same  to  be  of  good,  sound  timber, 
and  will  fill  the  spaces  between  the  inside 
planks  with  macadam  or  gravel,  even  with 
the  top  of  the  planks,  and  will  make  good 
and  sufficient  approaches  to  said  crossings, 
respectively,  of  equal  width  with  said  cross- 
ings, and  of  easy  grade,  and  will  cover  said 
approaches  with  macadam  or  gravel  to  a 
depth  of  not  less  than  six  inches,  (6  in.),  and 
will  substantially  and  properly  join  safd  ap- 
proaches up  to  the  plank  required  to  be  laid 
outside  of  each  rail. "  The  defendant  objected 
to  the  stipulation  because  incompeteot  and 
irrelevant,  and  the  court  sustained  the  ob- 
jection. The  case  was  then  submitted  to  the 
jur^  on  the  theory  that  defendant  was  not 
entitled  to  have  a  crossing  or  crossings. 

If  the  ri^ht  of  way  is  condemned  on  the 
petition,  as  it  stands,  with  the  prooosed  stip- 
ulation excluded,  the  company  will  have  the 
right  to  fence  the  track  on  both  sides.  This 
follows  from  the  construction  given  by  this 
court  to  the  fourth  section  of  the  damage  act. 
Raddiffe  ▼.  St.  Louis,  L  M.  ds  8.  R.  Go,  90 
Mo.  133.  It  is  not  important,  in  this  case, 
to  determine  whether  the  defendant  has  the 
right  to  the  necessary  statutory  farm  cross- 
in.s:s,  for  the  law  contemplates  that  such  cross- 
ings may  and  will  be  closed,  while  the  stip- 
ulation tenders  two  open  crossings.  It  does 
not,  in  words,  say  "open  crossings, "  but  they 
are  to  be  made  as  road  crossings  are  required 
to  be  made;  and  we  understand  it  to  mean 
two  open  crossings,  not  less  than  24  feet  in 
length,  each.  Such  a  crossing  is  a  different 
thing  from  a  statutory  farm  crossing.  The 
question  is  then  presented  whether  the  com- 
pany, in  condemning  a  right  of  way,  may 
reserve  to  the  landowner,  without  his  con- 
sent, one  or  more  open  crossings,  and  have 
the  damages  assessed  on  the  basis  that  the 
landowner  has  and  retains  such  an  easement. 
The  statute  gives  to  a  railroad  company  the 
power  to  cause  to  be  condemned  for  right  of 
way  a  strip  of  land  not  exceeding  100  feet  in 
width.  Rev.  Stat.  1879,  §  2543.  And  the  com- 
pany seeking  to  condemn  must  applv  to  the 
court  or  judge,  "by  petition  setting  forth  the 
general  direction  in  which  it  is  desired  to 
construct"  the  railroad  "over  such  lands,  a 
description  of  the  real  estate  or  other  property 
which  the  company  seeks  to  acquire,"  and 
the  name  of  the  owner  or  owners ;  and  it  is 
made  the  duty  of  the  commissioners  to  give 
in  their  return  a  "specific  description  of  the 
property  for  which  such  damages  are  as- 
sessed."   Sections  2784,  2736,  Id.     The  stat- 
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ute  does  not  in  terms  provided  that  the 
company  may  reserve  to  the  landowner  an 
easement. 

The  question  to  be  decided  has  received 
full  discussion  by  other  courts.    In  Tjfler  v. 
Hudwn,  147  Mass.  609,  the  town  had  the  au- 
thority to  take,  by  purchase  or  otherwise,  the 
waters  of  a  pond,  and  all  lands,  rights  of 
way,  and  easements  necessary  for  holding  the 
water.     The  town,  in  taking  the  land,  made 
a  reservation  in  these  words :    "  In  this  tak- 
ing, the  reservation  is  expressly  made  to  the 
eight  landholders  above  named,  their  heirs 
and  assigns,  for  their  cattle  to  come  to  said 
Gates    pond  to  drink,  and  to  said   owners, 
their  heirs  and  assigns  to  come  to  said  pond 
to  cut  ice   for  domestic  purpose    and  to 
otherwise  enjoy  the  use  of  said  pond. "   The 
trial  court  allowed  proof  of  damages,  the 
same  as  if  no  reservation  had  been  made,  and 
of  this  ruling  it  was  said:    "The  right  to 
take  the  land  by  the  purchase  or  otherwise 
does  not  involve  the  obligation  to  take  the 
whole  interest  in  the  land  purchased  or  other- 
wise taken.    That  a  right  ofl  way  could  be 
reserved  in  land  taken  by  purchase  will  not 
be  questioned.     The  objection  to  reserving 
a  right  in  the  owner  in  land  taken  in  in^tum 
is  technical,  rather  than  substantial.     It  is 
true,  in  a  sense,  it  may  be  said  to  create  a 
new  estate  in  him  without  his  assent.    A 
technical  answer  might  be  that,  the  estate 
being  for  his  benefit,  his  consent  and  accept- 
ance simultaneous  with  the  taking  will  be 
presumed.     The  real  answer  is  that  the  re- 
finements and  nomenclature  of  conveyancing 
will  not  be  applied  to  a  taking   by  right 
of  eminent  domain.     No  more  land,  and  no 
greater  interest  in  it,  need  be  taken,  than  the 
public  use  requires.    If  the  right  to  make  a 
particular  use  of  the  land  is  of  benefit  to  the 
owner,  and  puts  no  new  burden  upon  him, 
and  does  not  interfere  with  the  public  use , 
for  which  the  land  is  taken,  there  is  no  reason 
that  he  should  be  deprived  of  that  use,  and 
be  paid  its  full  value  in  damages.     All  the 
right  to  use  the  land,  except  that,  may  be 
taken,  and  that  be  left  in  him  to  enjoy  or 
not,  as  he  pleases.     If  the  right  is  of  value, 
a  valuable  right  in  the  land*  will  remain  in 
him,  though  he  may  refuse  to  exercise  it. 
We  are  of  opinion  that  the  whole  estate  in 
the  land  was  not  taken,  but  that  a  right  in 
it,  appurtenant  to  the  whole  land  of  which 
it   was  a  parcel,    was  left  in  the  ov^ners. 
Whether  that  right  diminished  the  damages 
to  the  adjoining  land  should  have  been  left 
to  the  jury."    In  Oregon  R,  dt  Nat.  Co.  v. 
Owsley,  3  Wash.  Terr.  38,  the  company  ap- 
pl-opriated  a  right  of  way  under  a  statute  like 
that  of  this  state.    The  court,  after  stating 
that  it  was  not  necessary  to  decide  whether 
the  corporation  acquired  the  fee  or  an  ease- 
ment, uses  the  following  language:    "We 
see  no  reason  why  any  corporation  seeking 
appropriation  of  a  right  of  wav  should  not 
be  entitled  to  all  the  benefit  of  the  ingenuity 
and  economy  it  may  have  at  command  in  the 
planning  and  construction  of  its  works,  not 
only  with  reference  to  outlay  for  material 
and  labor,  but  also  with  reference  to  com- 
pensatory damages  to  property  owners  along 
its  right  of  way.    If  it  sees  fit  to  leave  un- 
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appTOpri&ted  so  much  of  the  landowner's  In- 
terest as  consists  in  an  easement  for  irriji^ating 
ditches  across  the  right  of  way,  there  is  no 
rule  of  law,  of  which  we  aie  aware,  to  pre- 
▼ent  it  doing  so.     It  surely  cannot  be  sound 
law  that  the  corporation  must  take  everything 
or  nothing.    Rather,  it  is  bound  to  use  its 
right  of  appropriation  so  as  not  to  destroy  or 
interfere  with  or  debar  any  riglits  which  may 
reasonably  stand  without  prejudice  to  its  own 
legitimate  operations.    The  principle  upon 
>vhich  it  is  allowed  to  become  agent  of  the 
cooimonwealth,  to  exercise  the  right  of  em- 
inent domain,  is  not  that  it  may,  as  such 
agent,  do  whatever  it  pleases,  but  rather  that 
it  may  do  whatever  is  reasonably  necessary 
and  convenient.    Anything  beyond  this  is 
not  the  taking  of  private  property  for  public 
use,  but  the  taking  of  it  for  private  use. 
That  same  limitation  which  commonly  at- 
tends the  exercise  of  delegated  power  ^ranted 
by  a  legislature  in  general  terms,  and  which 
courts  have  often  had  occasion  to  recognize 
and  apply  in  the  cases  of  municipal  corpo- 
rations,  namely,  that  the  exercise  may  be 
within  the  bounds  of  what,  under  all  oi  the 
circumstances,   is  fair  and  reasonable,   we 
hold,  obtains  in  cases  of  the  kind  now  before 
the  court.    This  is  the  limit,  on  the  one  hand, 
of  the  liability  of  the  owner  to  have  his  prop- 
erty taken,  and,  on  the  other,  of  the  liability 
of  tbe  appropriating  corporation  to  him  for 
compensation.**    A  Tike  line  of  reasoning  is 
pursued  in  a  number  of  well -considered  cases 
Kansas  Cent,  K  Co.  v.  Allen,  22  Kan.  285, 
31  Am.  Rep.  190 ;  McGregor  v,  Eq^iitaMe  Oaa 
Co.  189  Pa.  230.     As  this  property  is  within 
the  corporate  limits  of  St.  Louis,  the  plain- 
tiff will  be  bound  to  operate  its  trains  under 
municipal  regulations ;  and  it  may  well  be 
that  two  crossings  can  be  reserved  to  the  de- 
fendant without  detriment  to  the  plaintiff  or 
the  public  service,  and  at  the  same  time  in- 
flict less  injury  upon  the  defendant.     The 
company  had  the  undoubted  right  to  elect, 
as  it  did,  to  take  a  strip  50  instead  of  100 
feet  in  width ;  and,  if  it  sees  fit  to  reserve 
two  open  crossings  for  the  defendant's  use, 
we  can  see  no  reason  why  the  reservation  may 
not  be  made,  and  the  damages  then  assessed 
on  the  basis  that  the  defenaant  retains  that 
interest  in  the  land.    The  statute  very  justly 
and  properly  pi  aces*  restrictions  upon  the  ex- 
ercise of  the  right  of  eminent  domain,  but 
it  does  not  follow,  by  any  correct  reasoning, 
that  the  condemning  company  is  bound,  in 
all  cases,  to  go  to  the  full  extent  of  the  law. 
We  are  aware  there  are  cases  which  seem  to 
hold  that  to  allow  the  company  to  reserve  a 
right  to  the  owner  of  the  land,  when  he  does 
not  ask  it,  is  to  pay  him  for  the  land  taken 
in  something  other  than  money,  but  it  must 
be  evident  that  such  reasoning  is  not  sound. 
The  reservation  of  the  easement  being  made, 
the  damages  are  assessed  in  view  of  the  in- 
terest thus  retained  and  not  condemned.    The 
companv  pays  for  what  it  needs  and  takes, 
and  the  landowner  is  allowed  all  the  damages 
which  he  in  fact  sustains.     Where  the  con- 
demning company  proposes  to  reserve  to  the 
landowner  some  right  or  easement  not  re- 
served by  the  statute  itself,  the  reservation 
should  be  made  in  the  original  or  by  an 
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amended  petition.  In  other  words,  the  peti- 
tion should  specially  set  forth  what  the  com- 
pany proposes  to  take.  The  easement  re- 
served  to  the  landowner  should  be  specifically 
defined  and  located,  so  that  the  rights  of  the 

fiarties  may  be  then  and  thereafter  protected, 
f  the  proposed  reservation  is  not  specifically 
stated  and  defined,  the  court  can  sustain  a 
motion  to  make  the  petition  more  specific 
and  definite  in  this  respect.  In  this  case  no 
objection  was  made  to  the  stipulation  because 
not  made  a  part  of  the  petition.  Ilad  such 
an  obiection  been  made,  the  substance  of  it 
would  doubtless  have  been  inserted  by  way 
of  an  amendment.  For  the  reasons  stated, 
we  think  the  court  erred  in  excluding  the 
stipulation. 

Braeet   Gantt*  Sherwood   and    Bnr- 

(ETc  :s,  e/t/.,  concur.     Mac£arlane» «/. ,  dis* 

SCLLS. 

A  petition  for  rehearing  was  subsequently 
filed  in  response  to  wliich  Macfarlane» /. , 
delivered  the  following  opinion  : 

1.  On  motion  for  rehearing,  filed  by  de- 
fendants, it  is  insisted  that  when  the  railroad 
company  paid  into  court  the  amount  of  the 
damage  awarded  bv  the  commissioners,  and 
took  possession  of  the  land,  the  appropriation 
thereof  was  complete,  the  easement,  as  de- 
manded in  the  petition,  became  vested  ab- 
solutely in  the  corporation,  and  it  had  no 
right  to  require  defendants  to  accept  a  release 
of  a  portion  of  such  easement  in  lieu  of  money 
compensation,  to  which  they  were  entitled 
under  the  constitution.  It  is  insisted  further 
that,  after  a  complete  appropriation,  "'any 
subsequent  proceeding  should  oniv  affect  the 
amount  of  compensation  to  be  anowed**  the 
landowner,  and  the  condemning  company  has 
no  power  to  change  the  easement  perviously 
acquired.  We  do  not  think  that  defendants 
observe  the  distinction  between  the  appro- 
priation of  the  land  itself  and  the  plans  and 
methods  that  may  be  adopted  for  the  con- 
struction, maintenance,  and  operation  of  the 
road  thereon.  We  think  it  true,  as  claimed, 
that  the  appropriation  of  the  land  is  complete 
when  the  amount  of  damage  awarded  by  the 
commissioners  is  paid  and  possession  is  tak- 
en. This  is  necessarily  implied  from  the 
provision  of  section  2738,  Rev.  Stat.,  that 
''any  subsequent  proceedings  shall  only  af- 
fect the  amount  of  compensation  to  be  al- 
lowed." Such  has  also  been  the  construction 
placed  upon  the  statute  by  this  court.  Gray 
V.  8t.  Lords  d  S.  F.  R  Co.  81  Mo.  126; 
Missouri  Pac.  R.  Co.  v.  Carter,  85  Mo.  448 ; 
Chicago,  M.  &  St.  P.  R  Co.  v.  Rmdolph 
Town  Site  Go.  103  Mo.  451 ;  St.  Lot/is,  0.  H. 
A  G.  R.  Go.  V.  Foirler,  113  Mo.  458.  The 
damages  to  be  assessed,  and  which  are  to 
be  determined  in  subsequent  proceedings,  as 
stated  by  the  statute  (sec.  2784),  are  ''in 
consequence  of  the  establishment,  erection, 
and  maintenance"  of  the  railroad.  It  is  man- 
ifest that  the  plans  upon  which  the  road  may 
be  constructed  may  greatly  affect  the  damages 
to  the  land  remaining  unappropriated  and 
the  uses  to  which  it  may  be  applied,  withoirt 
affecting,  in  the  least,  the  appropriation.  It 
could  hardly  be  Intended  that,  because  com- 
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misslonerB  assessed  damages  on  the  assump- 
tion that  the  road  would  fie  built  on  the  nat- 
ural grade  of  the  land,  on  a  subsequent  trial 
the  jury  could  not  consider,  on  its  estimate 
of  damages,  the  fact  that  the  corporation  had 
changed  its  pJans,  and  built  its  road  on  a 
high  embankment  or  in  a  deep  cut;  if  so 
commissioners  may  assess  damages  on  the 
theorjr  that  a  farm  cross! nt?  would  be  under 
the  railroad,  when  it  was  afterwards,  in  fact, 
constructed  across  the  track,  or  tdce  versa. 
There  can  be  no  doubt  that  the  jury,  in  such 
case,  should  be  allowed  to  assess  the  damages 
according  to  the  plans  upon  which  the  road 
was  actually  built,  though  the  use  of  the 
easement  may  thereby  have  been  more  or  less 
limited.    If  the  assessment  of  damages  by  the 
commissioners  concludes  the  proceedings,  the 
corporation  would  have  the  right  to  use  the 
land  appropriated  according  to  such  plans  as 
it  may  see  fit  to  adopt  (Mobs  v.  St.  Louis,  1.  M, 
<ft  S.  R,  Co.   85  Mo.  89),  unless  a  particular 
manner  of  construction  had  been  adopted, 
upon  which  the  commissioners  made  their 
estimate,  in  which  case  it  seems  but  equitable 
that,  if  the  original  plans  were  changed, 
the  landowner  should  be  allowed  additional 
compensation,    if  the  change  increased  his 
damages.    Upon  an  assessment  by  a  jury,  in 
case  the  road  has  already  been  constructed, 
it  seems  too  plain  to  require  more  than  a 
statement  of  the  proposition  that  the  damages 
should  be  ascertained  in  view  of  the  condition 
in  which  the  unappropriated  land  is  left  by 
the  use  actually  made  of  the  easement.    This 
in  no  sense  constitutes  a  payment  of  damaees 
In  privileges,  but  is  simply  a  reduction  or 
increase,  as  the  case  may  be,  of  the  damages 
on  account  of  the  manner  of  constructing  the 
road.    Now,  we  are  unable  to  note  a  distinc- 
tion between  the  supposed  case  and  the  one 
under  consideration.    iTeither  is  inconsistent 
with  the  previous  complete  appropriation  of 
the  land  for  the  purpose  of  erecting,  main- 
taining, and  operating  a  railroad  thereon. 
Each  anects  only  the  damages  to  be  allowed. 
Ko  good  reason  can  be  seen  why  the  condemn- 
.ing  company  should  not  have  the  right  to 
announce,  upon  the  trial,  and  have  made  a 
matter  of  record,  If  not  done  in  its  petition, 
the  manner  in  which  the  right  of  way  should 
be  used ;  otherwise,  the  jury  would  have  the 
right  to  make  the  award  on  the  basis  of  the 
most  injurious  use  to  which  the  easement 
could  be  lawfully  applied  in  the  construc- 
tion and  operation  of  the  road.     The  statutes 
of  New  Jersey  do  not  differ  materially  from 
those  in  this  state  in  respect  to  the  proceed- 
ings to  condemn  land  for  railroad  purposes. 
In  a  recent  case  the  court  of  appeals  expressed 
itself  on  the  question  under  consideration  as 
follows:    "It  is  to  be  regretted,   I  think, 
that  the  law  does  not  require  the  party  con- 
demning Innds  for  public  use  to  set  out  in 
the  proceedings  the  mode  in  which  the  land 
condemned  is  to  be  used,  so  that  it  will  be- 
come a  matter  of  record.     The  condemning 
party  may  designate  the  mode  of  use  in  its 
petition  for  the  appointment  of  commission- 
ers, and,  if  it  does,  the  award  should  include 
damages  predicated  upon  the  use  of  the  land 
in  the  designated  mode.     If  the  mode  is  not 
designated  m  the  petition,  or  when  called  on 
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before  the  commissioners  or  Jury,  then  ths 
award  should   include  damages  predicated 
upon  the  use  of  the  land  in  any  lawful  mode 
for  the  purposes  of  the  party  {National  Bocks 
dt  JV.  J.  Junction  Gonnecting  R,  €h.  ▼.  8taU^ 
58  N.  J.  L.  217)  ;  and  if,  when  called  upon 
to  declare  before  the  commissioners  or  jury 
the  mode  in  which  the  land  is  to  be  used, 
the  party  announces  its  plan,  the  award  may 
be  made  on  the  basis  oi  the  most  injurious 
use  within  such  plan,  and  equity  will  re- 
strain from  a  more  injurious  use  {CatyeMer 
V.  Boston  <fi  A,  R,   Co.  24  N,  J.  Eq.  24^). 
When  a  plan  for  the  use  of  the  condemned 
land  is  announced  upon  the  trial  of  an  ap- 
peal, the  trial  judge  may  properly  require 
it  to  be  entered  upon  the  record  by  amend- 
ment of  the  issue  or  otherwise. "    Aekard  v. 
B^gin  Neck  R,  Co,  54  N.  J.  L.  568.     In  a 
recent  case  decided  by  the  supreme  court  of 
Illinois  the  railroad  company  stipulated  in 
open  court  to  construct  an  underCTound  cross- 
ing, and  to  fence  its  road,  within  a  shorter 
time  than  the  statute  required.      The  land 
owner  insisted  that  the  corporation  had  no 
ri^ht  to  reduce  the  damage    by   such  a 
sti  pulation.     The  supreme  court  says :    "  We 
think  it  is  competent,   upon  the  trial  of  a 
condemnation  case,  for  the  party  seeking  con- 
demnation to  bind  itself  bv  an  offer  in  open 
court  to  the  performance  of  duties  like  those 
here  offered  to  be  performed ;  and  to  thereby, 
and  to  the  extent  that  such  performance  will 
prevent  damages  that  would  otherwise  oc- 
cur, abridge  the  claim  by  the  landowner  for 
damages.     Chicago  db  A.  R,  Co,  y.  Joiiet,  L. 
dA,R.Oo,  105  111.  888,  44  Am.  Rep.  799; 
Hayes  v.   Ottawa,  0.  db  F,   VcLUey  R,  Co.  ^ 
111.  878.    The  judgment,  in  such  case,  should 
vest  the  rights  obtained  by  the  condemnation, 
subject  to  the  performance  of  such  duties,  so 
as  to  insure  it,  and  that  was  sufficiently  done 
here. "    Elgin,  J,  d  E,  R,  Co,  v.  Fletcher,  12^ 
111.  628.     in  Pennsylvania  astipulation  filed 
by  a  firas  company  in  a  proceeding  to  condemn 
a  rig&t  to  lay  pipes  through  the  land  of  an- 
other, releasing  to  tLe  landowner  the  right 
to  mine  coal  beneath  the  surface,  was  up- 
held, though  it  was  objected  that  the  release 
should  have  been  offered  at  the  time  of  filing 
the  bond  to  secure  the  landowner's  damages. 
McGregor  v.  Eqtiitable  Qa$  Co,  189  Pa.  230. 
In  the  McQrew  Case,  104  Mo.  282,  relied  upon 
by  defendants,  the  offer  by  the  corporation 
was  to  grant  the  landowner  the  right  to  locate 
his  engine  and  machinery   on   land  not  in- 
volved in  the  condemnation  proceeding  at  all. 
It  was  held,  and  we  think  properly,  that 
damages  could  not  be  paid  in  that  way.    In 
that  case  both  parties  conceded  the  impracti- 
cability of  working  a  mine  located  on  one 
side  of' the  road  by  machinery   on  the  other 
side,  by  having  connections  pass  over  the 
surface'of  the  track.    Both  parties  introduced 
evidence,  without  objection,  as  to  the  practi- 
cability of  underground  and  overhead  con- 
nection.    The  right  to  the  adoption  of  either 
of  these  methods  was  not  denied.     It  is  true 
an  instruction  in   that  case  was  approved, 
which  told  the  jury  that  the  landowner  had 
no  right  to  make  or  maintain  any  connecting 
devices  over  the  track  which  would  in  any 
manner  Interfere  with  the  operation  of  the 
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•railroad  or  the  safety  of  the  traveling  public. 
This  propoBition,  under  the  peculiar  circum- 
stances in  that  case,  we  do  not  think  in  con- 
flict ^w'ith  the  opinion  written  by  Black,  Oh, 
•/.,  in  this  case,  but  it  is,  we  think,  in  en- 
tire harmony  with  it,  as  in  that  case  no  offer 
to  reserve  any  such  rights  was  made,  nor  were 
Any  such  rights  contemplated  under  any  pro- 
]>osed  plans  of  constructing  the  road.    The 
-statutes  of  various  states  differ  widely  in  re- 
spect to  the  proceeding  in  exercising  the 
right  of  eminent  domain,  and  the  decisions 
of  one  state  cannot  safely  be  followed  as  pre- 
<x!dents  in  another.    The  statute  of  our  state 
is  so  incomplete  that  much  must  necessarily 
be  left  to  be  settled  on  general  principles  of 
•eqtuity  and  ritrht.     Our"  statute  failing  en- 
tirely to  require  the  corporation  to  announce 
to  the  commissioners  the  plans  upon  which 
the  road  would  be  constructed  it  would  seem 
right  that  it  should  be  permitted  to  do  so 
upon  a  subsequent  trial  before  a  jury,  with 
a  view  of  obtaining  a  reduction  of  damages. 
Our  opinion  is,  therefore,  that  the  offer  made 
by  the  railroad  company  in  this  case,  upon 
th0  trial,  to  so  construct  its  road  as  to  reserve 
to  the  landowner  two  crossings,  was  a  matter 
^oing  to  the  damage  to  be  fulowed,  though 
incidentally  the  reservation  may  have  lim- 
ited to  a  certain  extent  the  use  of  the  ease- 
ment.    Such  an  offer  should  be  treated  as  in 
the  nature  of  an  amendment  to  the  petition, 


entitling  the  defendants  to  a  postponement 
of  trial  if  they  were  taken  by  surprise. 

2.  On  reconsideration,  a  majority  of  the 
court  has  reached  the  conclusion  that  the 
evidence  of  an  oral  agreement  by  the  Mer- 
chants' Bridge  Terminal  Railway  Company 
(described  in  paragraph  4  of  the  opinion)  to 
give  an  easement  through  its  land  for  the  con- 
struction and  maintenance  of  railroad  tracks 
and  switches,  for  the  use  and  benefit  of  de- 
fendants' land,  should  not  have  been  admit- 
ted. The  object  of  the  evidence  was  to  show 
that  defendants'  land  was  permanently  pro- 
vided, by  convenient  connection  with  said 
railroad,  with  ample  railroad  privileges  and 
facilities,  and  was  not  dependent  upon  plain- 
tiff's railway  for  them.  It  is  thought  that 
this  evidence,  depending,  as  it  does,  on 
merely  possible  future  uses  that  may  be  made 
of  defendants'  land,  is  too  remote,  uncer- 
tain, and  speculative  to  be  a  proper  element 
of  damnge.  The  jury  should  properly  take 
the  situation  of  the  property  with  respect  to 
the  locution  of  the  terminal  railway  in  deter- 
mining the  facilities  it  would  afford,  but  not 
evidence  of  a  contract  that  facilities  would 
be  given  in  the  future  which  may  never  be 
needed  or  provided. 

Motion  JOT  rehearing  overruled, 

B&relay*  J.,  does  not  sit.  The  other 
Judges  concur;   Sherwood*  y.,  specially. 
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t  •   Tender  of  unpaid  interest  eiac  months 
niter  the  maturity  of  the  note  and  the 

riirbt  to  foreclose  the  mortflraffe  has  aoorued  un- 
der an  option  to  consider  the  whole  sum  due, 
will  not  defeat  the  foreclosure. 

IB.    Brlng^in^  suit  is  a  sufficient  election 

and  sufflclent  notice  of  election  to  consider  the 
whole  debt  due  on  default  of  an  installment  of 
the  money  for  which  the  mortgrage  is  given. 

(December  19,  1894.) 

APPEAL  by  defendants  from  a  decree  of 
the  District  Court  for  Payette  County,  in 
favor  of  plaintiff  in  an  action  brought  to  xore- 
•close  a  mortgage.    Affirmed. 

Statement  by  Deemer»  J. : 

Suit  in  equity  to  foreclose  a  mortfirage. 
Defendants,  other  than  the  administrator, 
Piatt,  answered,  averring  that  the  notes  in 
suit  were  not  due ;  that  plaintiff  had  done 
nothing  to  declare  any  option  he  might  have 

NOTB.— The  decision  In  the  above  case  denying 
the  right  to  relief  afrainst  a  default  oo  which  the 
whole  mortgage  debt  becomes  due  seems  to  be 
folly  supported  by  the  authorities.  As  to  the 
effect  on  priority  of  notes  secured  of  a  provision 
for  maturity  on  default  in  any  part  of  the  debt, 
see  Horn  v.  Bennett  (Ind.)  24  L.  R.  A.  800. 

se  I^  R.  A. 


of  declaring  them  due ;  and  averred  a  tender 
of  the  interest  due  before  the  commencement 
of  the  suit.  Defendant  Piatt,  as  adminis- 
trator, answered  that  the  notes  which  the 
mortgage  was  given  to  secure  were  never  filed 
against  the  estate  he  was  administrator  of, 
and  that  this  action  was  not  commenced  with- 
in one  year  from  the  time  of  his  appointment 
as  administrator,  and  he  asked  that  no  claim 
be  established  against  the  estate.  Plaintiff 
demurred  to  these  answers,  and  the  demur- 
rers were  sustained ;  and,  defendants  electing 
to  stand  thereon,  a  decree  of  foreclosure  was 
rendered  as  prayed,  and  defendants  appeal. 

Meters,  Woodward  A  Cook  for  appel* 
lants. 

Messrs.  D.  W.  Clements  A  Son  and 
Cardell  A  Nichols  for  appellee. 

Deemer*  J,,  delivered  the  opinion  of  the 
court : 

The  notes  on  which  the  suit  is  predicated 
contain  the  following  condition:  ^'And,  in 
case  of  nonpayment  of  interest  when  due, 
the  whole  sum  of  principal  and  interest  to 
become  due  and  collectible  at  the  holder's 
option."  The  mortgage  made  to  secure  them 
has  this  stipulation  :  '^  And  it  is  hereby  fur- 
ther agreed  that,  if  the  said  Anton  Lahner 
allows  the  taxes  to  become  delinquent  upon 
said  property,  or  permits  the  same,  or  any 
part  thereof,  to  be  sold  for  taxes,  or  if  he 
fail  to  pay  the  interest  on  said  note  promptly 
as  the  same  becomes  due,  the  note  secured 
hereby  shall  become  due  and   payable   in 
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thirty  days  thereafter,  and  the  mortgagee, 
their  heirs  or  aasigns,  may  proceed  at  once 
to  foreclose  this  mortgage ;  and,  in  case  it 
becomes  necessary  to  commence  proceedings 
to  foreclose  the  same,  then  the  said  Anton 
Lahner,  in  addition  to  the  amount  of  said 
debt,  interest,  and  cost,  agrees  to  pay  the 
mortgagee  herein  named,  or  to  any  assignee 
of  the  mortgagee  herein,  a  reasonable  attor- 
ney's fee  for  collecting  the  same,  which  fee 
shall  be  included  in  judgment  in  such  fore- 
closure case. "  Unless  these  prov Isions  caused 
the  notes  to  mature  because  of  nonoajment 
of  interest,  and  authorized  the  foreclosure  of 
ttie  mortgage,  then  the  debt  is  not  due ;  and 
it  is  upon  the  theory  that  such  nonpayment 
did  not  mature  the  note  until  some  election 
was  exercised  by  the  mortgagee,  and  notice 
thereof  given  to  the  mortgagor,  that  the  an- 
swer of  all  of  the  defendants  except  the  ad- 
ministrator was  based.  This  answer  also  al- 
leged that  the  defaulted  interest  was  tendered 
before  the  commencement  of  this  suit. 

We  have,  then,  these  two  propositions  for 
determination :  (1)  Was  the  holder  of  the 
note  required  to  make  an  election,  declare 
the  notes  due  for  the  failure  to  pay  interest, 
and  give  notice  thereof  to  the  mortgagors  be- 
fore commencing  his  suit?  And  (2)  did  a 
tender  of  the  interest  due  long  after  its  ma- 
turity, but  before  the  commencement  of  the 
suit,  bar  plaintiff  of  his  right  to  foreclose 
for  nonpayment  of  interest?  The  interest 
became  due  on  the  notes  in  suit  March  1, 
1898,  and  was  not  paid,  and  no  effort  made 
to  make  payment,  until  September  28,  1898, 
when,  it  is  alleged  in  answer,  the  defendants 
tendered  the  amount,  with  interest  thereon 
to  that  time.  This  the  plaintiff  refused  to 
accept,  and  on  October  14th,  without  further 
notice,  commenced  this  suit.  Some  courts 
have  held  that  contracts  in  notes  and  mort- 
gages given  to  secure  them  are  separate  and 
independent,  and  each  contract  must  be  con- 
strued with  reference  to  its  own  particular 
terms.  White  v.  MiUer,  52  Minn.  867,  19  L. 
R.  A.  678 ;  McClelland  v.  Bisliop,  42  Ohio  St. 
118;  Indiana  <j&  /.  Cent.  B.  Co.  v.  Sprague, 
108  U.  8.  756,  26  L.  ed,  554.  Should  we 
adopt  this  rule,  then  it  is  clear  from  the  au- 
thorities cited  that  the  stipulation  in  the 
mortgage  itself  authorizes  the  remedy  sought 
to  be  obtained  in  this  case.  Plaintiff,  in  his 
petition,  does  not  ask  for  a  personal  judg- 
ment. He  could  not  obtain  it  if  he  did,  for 
the  maker  of  the  notes  is  dead.  The  defend- 
ants are  the  administrator  and  the  heirs-at- 
law  of  the  maker  of  the  note,  and  are  made 
parties  to  cut  off  their  equity  of  redemption. 
True,  plaintiff  asks  to  have  the  claim  estab- 
lished as  a  general  claim  against  the  estate 
of  the  deceased,  but  the  court,  in  passing  the 
decree,  did  not  so  order.  The  decree  simply 
directed  the  sale  of  the  real  estate  to  pay  the 
judgment.  So  that,  on  defendants'  theory 
of  the  case,  we  think  the  court  was  right  In 
sustaining  the  demurrer.  But  the  decided 
weight  of  the  opinion  in  this  country  is  that 
a  note  and  mortgage  executed  at  the  same 
time  and  as  one  transaction  are  to  be  con- 
strued together,  and,  so  far  as  possible,  con- 
Btrued  as  one  instrument.  See  I/oell  v.  Oaims, 
68  Mo.  649 ;  Chambers  v.  Marks,  98  Ala.  412 ; 

26  L.  R  A. 


WIteeUr  db  WiUon  Jffg.  Ob.  t.  Ammf,  2$^ 
Fed.  Rep.  741 ;  ScJioanmaker  t.  TagU/r,  H 
Wis.  818;  Standift  v.  IforUm,  11  Kan.  218, 
Mallory  v.  "West  S/iore  d  K  IL  B,  Co,  8  Jones 
&  8.  174 ;  Lantry  v.  French,  88  Neb.  524. 
And  this  is  the  rule  adopted  by  this  court  in 
Clayton  v.  Whitaker,  68  Iowa,  412 ;  8UhU  ?. 
Bean,  41  Iowa,  60 ;  Dobbins  ▼.  Parker,  46 
Iowa,  857 ;  Dean  v.  Ridgeway,  83  Iowa,  757 ; 
German  Bank  v.  Qriffin,  54  Iowa,  749; 
Kramer  v.  Bebman,  9  Iowa,  114.  The  noU-s 
in  suit  leave  it  optional  with  the  holder 
whether  he  will  declare  the  whole  amoaot 
of  principal  and  interest  due  upon  nonpay- 
ment of  interest  when  due ;  and  the  mort- 
gage provides  that,  if  the  mortgagor  fails  to 
pay  interest  on  the  notes  promptly  as  the  same 
becomes  due,  the  notes  secured  shall  become 
due  and  payable  in  thirty  days  thereafter, 
and  the  mortgagee,  his  heirs  or  assigns,  may 
proceed  at  once  to  foreclose  the  mortgage. 
The  only  inconsistency  here  relates  to  \ht 
option  plaintiff  may  exercise,  and  the  time 
within  which  it  may  be  exercised,  if  required 
at  all,  after  thirty  days.  But  at,  by  the 
terms  of  either  the  notes  or  the  mortgage, 
the  plaintiff  had  the  right,  at  the  time  he 
commenced  the  suit,  to  elect  to  treat  both 
the  principal  and  interest  due,  and  proceed 
to  foreclose,  it  is  not  necessary  for  us  to  put 
a  construction  upon  these  two  stipulations. 
Stipulations  such  as  are  found  in  these  notes 
and  in  the  mortgage  under  consideration  are 
not  regarded,  in  the  nature  of  a  penalty  or 
forfeiture,  with  disfavor  by  the  courts,  but 
as  agreements  for  bringing  the  notes  to  an 
earlier  maturity  than  expressed  upon  tlieir 
face,  and  are  to  be  construed  and  the  inten- 
tion of  the  parties  ascertained  by  the  sAme 
rules  as  other  contracts.  IloodUss  v.  Rcid, 
112  111.  105;  Wiltsie,  Mortgage  Foreclosure, 
g  87;  Jones,  Mortg.  §§  76,  1181;  Kramer 
V.  Bebman,  9  Iowa,  114,  and  authorities 
heretofore  cited.  So  it  has  been  held  that, 
after  the  happening  of  the  contingency  which 
matures  the  note,  the  mortgagee  cannot  be 
compelled  to  accept  the  interest  due,  and 
yield  his  claim  for  the  whole  amount.  Jones, 
Mortg.  §^  1179-1186,  and  cases  before  cited. 
Courts  of  equity  have  no  power  to  relieve 
against  the  default  and  its  consequences. 
Malcolm  v.  AlUn,  49  N.  Y.  448 ;  Bennett  v. 
Stevenson,  58  N.  Y.  508 ;  Marling  v.  Brcnson, 
87  Neb.  608 ;  Whitchar  v.  Webb,  44  Cal.  127. 
Applying  these  rules  to  the  case  at  bar,  it  is 
clear,  not  only  that  the  notes  were  due  when 
the  action  was  commenced,  but  that,  whether 
due  or  not,  plaintiff  had  the  right,  under  the 
express  provisions  of  the  mortgage,  to  fore- 
close against  all  having  any  interest  in  or 
claim  to  the  land  ;  and  tiiat  the  tender  of  the 
unpaid  interest,  six  months  after  the  note 
matured  and  the  right  to  foreclose  accrued, 
will  not  defeat  the  action.  See,  also,  as  sup- 
porting our  conclusions,  SmdlUy  v.  Btnken, 
85  Iowa,  612 ;  WatU  v.  (heighton,  85  Iowa, 
154 ;  Ealo  v.  PiUton,  60  N.  Y.  238.  19  Am. 
Rep.  168. 

There  remains  but  one  question:  Was 
plaintiff  re(^uired  to  give  defendants  notice 
of  his  election  before  bringing  suit?  This 
precise  question  has  never  been  presented  to 
this  court,  although  many  suits  of  the 
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nature,  wbere  do  notice  of  election  had  been 
f  i  ven,  have  passed  through  without  question. 
The  supreme  court  of  ^braska  has  held  in 
the  case  of  Marling  y.  Bronwn,  tupra,  tliat 
no  notice  other  than  the  bringing  of  the  suit 
is  required.  So,  also,  in  Calilornia.  it  is 
held  that  no  notice  or  demand  is  necessary. 
Hewett  V.  jDeon,  (Cal.)  25  Pac.  Rep.  753; 
Stc/der  v.  Look,  98  Cal.  600.  These  cases, 
it  seems  to  us,  annouDced  the  true  rule. 
The  case  is  plainly  one  of  contract,  and 
plaintiff  had  the  right,  at  any.  time  after 
thirty  days  from  default  in  payment  of  in- 
terest, to  exercise  his  option,  and  declare  the 
'whole  amount  of  principal  and  interest  due, 
provided  the  mortgagor  is  in  no  way  prej- 
udiced by  his  delay.  Bringing  the  suit  is 
a  sufQcient  election,  and  Is  all  the  notice  re- 
quired. 

2.  It  is  also  insisted  on  the  part  of  appel- 
lants that  this  election  must  be  exercised 
within  a  reasonable  time,  or  the  plaintiff 
will  be  deemed  to  haye  waived  the  ri^ht. 
It  seems  to  us  the  question  does  not  fairly 
arise  on  this  record.  There  is  no  pleading 
of  waiver  or  estoppel,  and  nothing  to  show 
that  defendants  have  in  any  manner  been  in- 
jured by  plaintiff's  delay  in  bringing^  suit, 
and  thus  declaring  the  notes  due.  If  the 
question  did  fairly  arise,  we  would  be  loath 
to  hold  that  a  delay  of  seven  months  would 
estop  plaintiff  from  declaring  the  principal 
sum  due.  The  cases  of  Hall  v,  Delaplaine, 
5  Wis.  206,  68  Am.  Dec.  57,  and  Berrinkoit 
▼.  Traphagen,  39  Wis.  219,  are  not  in  con- 
flict with  the  rule  here  announced,  because 
they  relate  to  forfeitures.  No  doubt,  if  the 
provisions  we  have  quoted  were  to  be  treated 
as  penalties  or  forfeitures,  there  would  be 
much  force  in  defendants*  position.  But  as 
they  are  not  to  be  so  treated,  but  rather  as 
agreements  between  the  parties,  then  lapse 
of  time  is  only  material  on  the  question  of 
waiver  or  estoppel ;  and,  as  neither  waiver 
nor  estoppel  is  pleaded,  we  need  not  discuss 
the  Question  further.  The  cases  of  Bas^e  v. 
GnlUgger,  7  Wis.  443,  76  Am.  Dec.  235,  and 
Manne  Bank  v.  IntomatiomU  Bank^  9  Wis. 
67,  are  somewhat  in  conflict  with  the  rules 
here  announced,  but  they  are  clearly  contrary 
to  the  decided  weiji^ht  of  authority,  and  we 
decline  to  follow  them.  See  Harper  v.  Ely, 
56  111.  179:  Johnson  v.  Van  VeUor,  48  Mich. 
208;  Heath  v.  Hall,  60  111.  845. 

3.  The  administrator  insists  that  the  court 
was  in  error  in  sustaining  the  demurrer  to 
his  answer.  It  is  sufficient  to  say  in  this 
connection  that  the  claim  was  not  established 
against  the  estate  of  which  he  is  adminis- 
trator, and  no  order  was  made  upon  him. 
There  is  a  judgment  ordered,  but,  as  we  un- 
derstand the  record,  it  is  simply  a  judgment 
in  rem,  subjecting  the  property,  by  special 
execution,  to  the  payment  of  plaintiff's 
claim.  No  prejudice  resulted  from  the  sus- 
taining of  the  demurrer.  This  disposition 
of  the  case  renders  it  unnecessary  that  we 
dispose  of  the  motion  submitted  to  strike  the 
assignment  of  errors.  i 

We  reach  the  conclusion  that  the  decree  ■ 
should  be  affirmed,  ' 

96  Li.  R.  A. 
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i*   CfOnrts  may  decUure  ▼aid  ordlnane— 

and  b7-law8  which  are  not  reasonable. 

8.  A  street  railway  cannot  be  com- 
pelled by  moniclpiU  aathorities  to  re- 
move its  track  rrom  the  center  of  a  street, 
where  it  has  been  obliged  to  lay  ft.  in  or'icr  to 
permit  a  sewer  to  be  constructed,  where  there 
is  no  sufficient  reason  why  the  sewer  should  not 
be  placed  on  one  side  of  the  center  of  the  street 
without  reqiiirlnff  the  disturbance  of  the  traclu 

(May  12, 1894J 

A  PPEAL  by  complainant  from  a  decree  of  the 
A  District  Court  for  Polk  County,  in  favor 
of  defendants  in  a  proceeding  brought  to  en- 
join defendants  from  removing  complainant's 
tracks  from  a  certain  street,    lietersed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Ghiernsey  A  Baily  for  appellant. 

Messrs.  Hn^h  Brennan  and  J.  E.  Mer- 
■bon»  for  detendants: 

The  right  to  operate  these  railways  in  the 
streets  is  a  franchise 

8  Am.  &  Eng.  Encyclop.  Law,  p.  635,  and 
notes. 

Every  grant  or  franchise  being  in  deroga- 
tion of  common  right  receives  a  strict  con- 
struction. 

Every  franchise  is  accepted  subject  to  the 
police  power  of  the  state  which  cannot  be 
bartered  away. 

Stone  V.  Farmers  Loan  dt  T.  Co.  116  U.  8. 
807.  825,  29  L.  ed.  638,  642;  1  Dill.  Mun. 
Corp.  8d  ed.  fc^  97. 

The  usual  extensive  powers  conferred  upon 
municipal  corporations  to  improve  and  con- 
trol streets  and  regulate  their  use  will,  it  is  be- 
lieved, ordinarily  authorize  them  to  use  or  per- 
mit the  use  of  the  streets  for  horse  railways, 
provided  they  do  not  surrender  or  abdicate 
their  legislative  and  police  powers  and  func- 
tions with  respect  to  the  streets  and  the  per- 
sons or  corporations  thus  licensed  to  use  them. 

Damovr  v.  Lyons  City,  44  Iowa.  276;  Dill. 
Mun.  Corp.  §  570;  Elliott.  Roads  «fc  Streets,  p. 
564;  Kirhy  v.  Citizens  B.  Co.  48  Md.  168,  80 
Am.  Rep.  455;  North  Pennsylvania  R.  Co,  v. 
Btone,  8  Pbila.  421. 

Robinson*  </.,  delivered  the  opinion  of 
the  court : 

The  plainti£F  is  a  corporation  organized  and 
existing  under  the  laws  of  this  state,  and 
owns,  and  is  engaged  in  the  business  of 
operating,  a  system  of  street  railways  in  the 
city  of  Des  Moines.  The  system  includes 
what  is  known  as  the  **  Eleventh  and  Twelfth 


NOTS.— The  above  case  adds  to  the  rapidly  in- 
creasinir  list  of  new  adjudications  upon  the  rights 
of  street  railway  companies  in  streets.  See  De- 
troit V.  Detroit  City  R.Co.  (C.  C.  A  pp.)  anf  e.tWT,  and 
Belle\ille  v.ritizons  Horse  H.Co.  (III.)  ante.  681;  Lake 
Roland  Elev.  B.  Co.  v.  Baltimore  CMdjSOL.  &  A 
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street  Line/  the  ** Clark  'Street  Line,"  and 
the  *"  Jefferson  Street  Line.  **  The  CI  ark  street 
line  is  a  prolongation  of  the  Eleventh  and 
Twelfth  street  line,  and  is  a  little  more  than 
two  miles  in  length.  The  Jefferson  street 
line  is  somewhat  shorter.  The  portions  of 
Des  Moines  reached  hy  these  lines  contain  a 
large  number  of  people,  may  of  whom  depend 
upon  the  street  railway  for  transportation 
to  the  business  part  of  the  city,  and  have  no 
other  convenient  means  of  reaching  it.  The 
Eleventh  and  Twelfth  street  line  extends  on 
Twelfth  street  from  School  street  to  Uni- 
versity avenue, — a  distance  of  2,652  feet, — 
-and  is  the  part  of  the  railway  in  controversy. 
It  consists  of  a  single  track  of  two  rails, 
placed  in  the  center  of  the  street,  and  has  been 
in  use  for  several  years.  In  May,  1898,  the 
-city  of  Des  Moines  entered  into  a  contract 
with  Bryan  &  Youngerman  for  the  con- 
struction of  what  is  known  as  **  Sewer  No. 
tS,"  which  included  a  pipe  sewer  in  Twelfth 
street  where  the  railway  in  controversy  is  lo- 
<»ted.  The  city  claims  the  right  to  construct 
the  sewer  in  the  center  of  the  street,  and  to 
■compel  the  temporary  removal  of  the  track 
for  that  purpose.  The  defendants  Finkbine 
And  Chase,  as  the  board  of  public  works  of 
the  city,  have  notified  the  plaintiff  to  remove 
its  track  to  permit  the  construction  of  the 
«ewer,  and  the  plaintiff  seeks  to  prevent  all 
interference  with  the  track.  The  district 
-court  dismissed  the  petition,  and  adjudged 
that  plaintiff  pay  the  costs  of  the  action. 

The  plaintiff  is  the  assignee  and  owner  of 
the  rights  conferred  upon  the  Des  Moines 
fitreet  Kail  way  Company  by  an  ordinance  of 
the  city  of  I>e8  Moines  passed  in  the  year 
1866,  and  of  the  railway  system  which  has 
l)een  constructed  under  that  ordinance  and  the 
Amendments  thereto.  Some  questions  arising 
under  that  ordinance  were  considered  by  this 
oourt  in  Des  Moines  Street  R.  Go,  v.  Des 
Moines  Broad  Gauge  Street  K  Go,  78  Iowa, 
615,  74  Iowa,  586.  It  was  held  in  those 
-cases,  in  effect,  that  the  ordinance  and  its  ac- 
ceptance constituted  a  valid  contract  between 
the  city  and  the  street-rail wav  company.  In 
securing  the  contract  for  buildine  the  sewer, 
the  contractors  believed  it  would  be  placed 
in  the  center  of  the  street,  and  perhaps  were 
Authorized  to  act  upon  that  behalf,  for  the 
reason  that  most  of  the  sewers  of  the  city  had 
been  placed  in  the  center  of  the  streets 
through  which  they  were  conatructed,  and 
possibly  for  other  reasons.  The  contract, 
nowever,  did  not  specify  in  terms  in  what 
part  of  the  street  the  sewer  should  be  placed, 
excepting  that  it  should  be  laid  **  according 
to  the  lines  and  grades  furnished  from  time 
to  time  by  the  city  engineer. "  The  construc- 
tion of  sewer  No.  2  was  commenced  by  the 
contractor,  and  progressed  to  Eleventh  street. 
The  plaintiff  had  a  line  of  railway  in  the 
center  of  that  street,  and  when  it  was  reached 
by  the  contractor,  the  plaintiff  was  asked  to 
remove  the  track  to  permit  the  building  of 
the  sewer  in  the  center.  It  agreed  to  do  so 
on  condition  that  the  sewer  on  Twelfth  street 
should  be  placed  on  one  side  of  its  track  in 
that  street.  The  proposition  appears  to  have 
been  assented  to  by  the  contractor  and  by 
Mr.  Finkbine,  of  the  board  of  public  works. 
96L.RA. 


Thereupon  the  plaintiff  caused  to  be  prepared 
and  submitted  to  the  city  council  a  resolu- 
tion, of  which  the  following  is  a  copy: 
^Resolved,  that  hereafter,  where  pipe  sewen 
are  being  put  down  in  the  several  streets  of 
the  citv  of  Des  Moines  where  there  is  a  single 
track  for  street-rail  wav  purposes,  such  track 
being  in  the  center  of  the  street,  the  sewer 
shall  be  laid  outside  of  the  line  of  street- 
rail  wav,  and  on  one  side  of  the  street;  the 
side  of  the  street  to  be  determined  by  the 
board  of  public  works. **  The  resolution  wu 
adopted  on  tiie  17th  dav  of  July,  and  the 
plaintiff  complied  with  its  part  of  tlie  agree- 
ment by  removing  its  track  in  Eleventh 
street.  The  resol  ution  was  reconsidered  on  the 
22d  day  of  September,  after  this  action  was 
commenced. 

It  is  said  by  the  appellee  that  every  fran- 
chise is  accepted  subject  to  the  police  power 
of  the  state,  which  cannot  be  bartered  away, 
and  the  appellant  assents  to  that  propoeition. 
But  it  is  claimed  that  the  demand  made  by 
the  city  is  unreasonable,  and  therefore  should 
not  be  enforced.     It  is  well  settled   that  a 
municipal  ordinance  or  by-law.  to  be  valid, 
''must  be  reasonable,    consonant  with   the 
general  powers  and  purposes  of  the  corpora- 
tion, and  not  inconsistent  with  the  laws  or 
policy  of  the  state,"  and  that  the  courts  may 
aeclare  void  ordinances  and  by-laws  which 
are  not  reasonable.     Meyers  v.  Ghicago,  It  I. 
A  P.  R.  Go,  57  Iowa,  557,  48  Am.  Rep.  50, 
and  authorities  therein  cited ;  Stats  Gettter  v. 
Barenstfiin,  66  Iowa,  249.     See  also  St.  Louis 
V.   Weber,  44  Mo.  547 ;  1  Beach,  Pub.  Corp. 
$  612 ;  1  Dill.  Mun.  Corp.  §§  319-822 ;  & 
parte  Ghin  Tan,  60  Cal.  82.     An  ordinance 
is  unreasonable  if  it  be  partial,  unfair,  of 
oppressive  in  its  effects,  as  by  imposing  a 
serious    burden    without    adequate    cause. 
Ibid.f  Ex  parte  Fiank,  62  Cal.  606.  28  Am. 
Rep.  642 ;  Rirritiburg  Gity  Pass.   R.    Go.   v. 
Hairisburg,  149  Pa.  405.     It  is  not  show  that 
the  sewer  in  Question  was  located  in  the 
center  of  Twelfth  street  by  ordinance ;  but. 
conceding  that  it  was  so  located  by  action  as 
formal,  and  entitled  to  as  much  weigiit,  as 
an  ordinance,  we  are  required  to  determine 
whether  that  action  was  reasonable  and  val  id. 
The  ordinance  of  the  year  1866  required  that 
all  single  tracks  be  laid  in  the  center  of  the 
streets  in  all  cases  when  it  should  be  prac- 
ticable to  so  lay  them.     The  railway   in 
question  was  constructed  aocordin?  to  that 
requirement,  and  a  large  amount  of  labor  and 
material  has  been  used,  and  much  time  spent, 
in  making  a  good  roadbed.     The  cost  to  the 
plaintiff  of  removing  its  track  to  permit  tlie 
construction  of  the  sewer,  and  replacing  it 
after  the  sewer  is  constructed,  including  the 
making  of  a  good  roadbed,  would  be  about 
$3,000.     It  would  require  years  to  make  as 
good  and  safe  a  roadbed  as  the  one  now  under 
the  track,  and  tlie  tearing  up  of  the  track 
would  cause  great  inconvenience  to  patrons  of 
the  road,  and  would  necessarily  reduce  the 
receipts  of  the  plaintiff  during  the  time  that 
the  sewer  was  being  constructed.     The  rea- 
sons urged  for  placing  the  sewer  in  the  center 
of  the  street  are  that  nearly  all  of  the  sewers 
in  the  city  are  placed  in  the  centers  of  streets, 
and  those  placed  at  the  sides  are  few.  and  so 
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p]aced  for  exceptional  reaaoiiB;  that  the  con- 
tract made  for  buildinii^  the  sewer  required 
it  to  be  located  in  the  center  of  the  street ; 
that  to  change  it  to  the  side  would  cause 
irreat  expense,   delay,    and    inconvenience; 
that  the  city  has  at  all  times  required  water 
]>ipe8  to  be  laid  at  one  side  of  the  streets, 
and  gas  pipes  at  the  other,  and  that  the  prop- 
erty owners  at  one  side  of  the  street  would 
be  at  greater  expense  than  those  on  the  other 
to  connect  with  tlio  sewer,  if  it  is  placed  at 
the  side.    The  evidence  shows  clearly  that 
the  sewer  can  be  placed  outside  of  the  line 
of   the  railway  without  impairing,   in  any 
respect,  the  efficiency  of  the  sewer  system, 
and  that  sanitary  considerations  do  not  re- 
quire that  it  be  placed  in  the  center  of  the 
street.     If  the  sewer  is  placed  at  the  side, 
the  increase  of  the  cost  in  making  a  single 
-connection  between  the  sewer  and  the  prop- 
erty on  the  side  of  the  street  furthest  away 
would  not  exceed  three  dollars.     Whether  the 
contract  for  the  sev^er  requires  that  it  be  lo- 
cated in  the  center  of  the  street  we  need  not 
determine,  as  the  contract  provides  that  any 
change  in  the  plans  or  specifications  shall  not 
work  a  forfeiture,  and  that  the  difference  in 
cofit  caused  by  the  changes  shall  be  deter- 
mined by  the  engineer  and  board  of  public 
works  on  the  basis  of  the  contractor's  bid. 
The  evidence  shows  that  the  expense  of  con- 
structing the  sewer  at  the  side  of  the  street 
need  not  be  materially,  if  any,  greater  than 
to  place  it  in  the  center.     We  are  of  the 
opinion  that  the  reasons  for  placing  it  in  the 
center  of  the  street  are  not  of  sufficient  im- 
portance to  impose  upon  the  plaintiff  the 
burden  of  removing  its  track,  and  to  expose 
the  patrons  of  this  line  to  the  inconvenience 
and  danger  which  would  be  caused  by  such 
a  removal.     In  other  words,  we  think  the  de- 
maud  of  the  city  is  unreasonable.    It  is  shown 
that,  if  the  plaintiff  will  transfer  its  passen- 
gers at  the  point  where  the  workmen  engaged 
in  constructing  the  sewer  shall  be  at  work, 
the  cost  of  constructing  it  will  not  be  ma- 
terially increased,  and  the  plaintiff  avers  its 
willingness  to  make  such  transfer.     If  re- 
quired by  the  city,  it  will  be  provided  for  in 
the  decree.     It  is  said  the  plaintiff  has  an 
tidequate  remedy  at  law,  but  we  think  not. 
It  has  a  right  to  protect  its  track  and  roadbed 
by  an  action  of  this  nature. 
'  TliA  decree  of  the  Distriet  Court  is  revereed. 

Petition  for  rehearing  denied. 


REIPE 

V. 

SLTIKG,  Appt 
(. Iowa ) 

l..   ABswers  not  responslTe  to  m  qiumm- 

ttoB  and  not  objected  to  and  which  there  was  no 

NOTB.— For  noU  on  denial  of  Jiabfllty  for  nefrll- 
«eDoe  in  falling  to  take  preoautioos  required  by 
^statute  where  they  would  not  have  prevented  the 
injury,  see  Sowles  y.  Moore  (Vt.)21  L.  R.  A.7S3« 
4ilM>  (case  similar  to  the  present)  Brember  v.  Jones 
<N.  H.)  ornLe^  408. 

Ab  to  law  of  road,  see  note  to  Brosohart  v.  Tattle 
^OoDn.)llL.B.A.88. 


effort  toexdude  cannot  be  considered  on  ap* 
peal. 

8*  TluU  a  person  on  horseba.ek  'turned 
to  the  left*  leaving  the  traveled  part  of  the 
road  on  the  right,  on  hearing  the  swift  approach 
of  a  team  in  a  dark  night,  is  not  conclusive  evi- 
dence of  negligence,— especially  in  view  of  the 
custom  of  persons  oa  horsetnck  to  give  the  trav- 
eled way  to  vehicles,— although  the  statute  pro- 
vides that  persons  meeting  on  highways  must 
turn  to  the  right,  and  makes  them  llat>le  for  a 
flue  in  case  of  failure  to  do  so. 

8.   A  statement  Iktrljr  made  to  tlie  Jury 

that  a  preponderance  of  evidence  is  required  to 
Justify  a  verdict  need  not  be  repeated  with  every 
reference  to  the  evidence. 

4.  Tlie  ne^ll^nce  of  each  party  Is  a 
qnestlon  for  the  Jnry,  where  a  person  on 
horseback  turns  to  the  left,  leaving  the  traveled 
road  to  the  right,  in  a  dark  night  on  hearing  the 
approach  of  another  driving  at  a  high  rate  of 
speed,  notwithstanding  that  the  statute  provides 
that  persons  meeting  on  highways  shall  each  turn 
to  the  right. 

{Bothrock  and  Qrcmger^  J  J.,  dissent.) 

(October  7, 1883.) 

APPEAL  bj  defendant  from  a  Judgment  of 
the  Distnct  Court  for  Dcs  Moines  County, 
in  favor  of  plaintiff  in  an  action  brought  to  re- 
cover the  value  of  a  horse  alleged  to  bave  beeo 
killed  by  defendant's  negligence.    Affirmed. 
The  facts  are  stated  in  the  opinion. 
Mr,  S.  li.  Glasgow  for  appellant. 
Meetre.  Seerley  &  Clark  for  appellee. 

Robinson,  Oh,  J.,  delivered  the  opinion 
of  the  court : 

The  death  of  the  horse  was  the  result  of  a 
collision  with  a  horse  and  road  cart  driven 
bv  defendant.  In  the  evening  of  the  22d  day 
or  March,  1890,  John  and  Fred  Riepe,  song 
of  plaintiff,  left  the  town  of  Sperry  for  their 
home,  riding  horses.  The.  road  which  they 
traveled  led  westward,  and  was  crossed  at  the 
distance  of  a  half  mile  by  another,  called  the 
''Wapello  Boad."  Prom  the  place  of  cross- 
ing, the  traveled  portion  of  the  Sperrv  road 
led  in  a  direction  north  of  east,  until,  at  a 
point  about  100  feet  east  of  the  crossing,  It 
was  within  a  few  feet  of  the  fence  on  the 
north  side  of  the  road.  The  accident  occurred 
south  of  that  point.  The  young  men  were 
walking  their  horses,  John  being  on  the 
north,  and  Fred  on  the  south,  side  of  the 
traveled  portion  of  the  road.  As  they  ap- 
proached the  place  described,  defendant  drove 
on  the  Wapello  road  from  the  south  until  be 
reached  the  Sperry  road,  and  then  turned 
eastward.  It  was  so  dark  that  objects  could 
be  seen  but  a  short  distance  away,  but  John 
and  Fred  heard  the  approaching  horse  and 
cart,  and  turned  out  of  the  traveled  part  of 
the  road  to  permit  them  to  pass.  John,  who 
was  riding  a  horse  of  a  light  bay  color, 
turned  to  the  right;  while  Fred,  who  was 
riding  the  horse  in  controversy,  the  color  of 
which  was  black,  turned  to  the  lefi  or  south- 
ward. When  his  horse  was  ten  or  eight  feet 
south  of  the  traveled  part  of  the  road,  it  was 
struck  in  the  side  by  a  shaft  of  the  cart,  re- 
ceiving  an  injury,  which  caused  its  death  the 
next  day.    The  plaintiff  claims  that  defend. 
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ant  was  diiying  at  a  high  and  reckless  rate 
of  speed  at  the  time  of  the  accident,  and  that 
the  collision  was  the  result  of  his  negligence. 
The  defendant  denies  that  he  was  negligent, 
and  claims  that  he  was  using  due  care,  and 
driving  at  a  moderate  rate  of  speed,  when  the 
accident  occurred  ;  thai  the  night  was  so  diirk 
that  at  first  he  saw  only  John  and  his  horse ; 
and  that,  in  endeavoring  to  avoid  them,  he 
turned  southward,  when  a  shaft  of  his  cart 
struck  the  horse  in  question,  which  he  then 
saw  for  the  first  time ;  that  he  had  no  reason 
to  look  for  any  one  on  that  side  of  the  road ; 
and  that  Fred  violated  a  statutory  require- 
ment and  was  negligent  in  being  there. 

1.  A  witness  was  asked,  concerning  the 
defendant,  a  question  as  follows :  **  What  are 
his  habits  in  regard  to  beinj?  a  reckless 
driver?"  Defendant  objected  to  the  question 
as  beinff  incompetent,  irrelevant,  and  im- 
material. The  objection  was  overruled,  but 
the  question  was  not  answered.  The  witness 
was  then  asked,  **Did  you  known  the  habits 
of  Mr.  Elting  in  reference  to  fast  and  reckless 
driving  prior  to  March  22,  1890?"  and  an- 
swered without  objection,  **  I  can  * t  j  ust  say. " 
He  was  then  told  to  ** answer  the  question," 
and  in  response  said,  **I  have  seen  him  drive 
faster  than  I  would  allow  a  team  of  mine 
driven."  The  witness  was  then  told  to 
"answer  the  question  *yes*  or  *no, '"  and 
stated  as  follows:  ''Well,  I  haven't  seen 
him  drive  just  reckless.  I  have  seen  him 
drive  faster  than  I  would  myself,  or  would 
allow  a  team  of  mine  driven.  That  is  as  near 
as  I  can  say. "  The  additional  abstract  sliows 
that  the  only  objection  made  to  this  testimony 
was  that  interposed  to  the  first  question,  and 
that  was  not  answered.  No  objection  was 
made  to  any  of  the  questions  answered.  If 
it  be  conceded  that  the  objection  made  should 
be  regarded  as  applying  to  the  second  ques- 
tion, it  is  evident  that,  if  the  question  wa^ 
erroneous,  no  prejudice  could  have  resulted 
from  the  answer  which  it  sought,  which  was 
either  "Yes"  or  "No,"  The  answers  |?ivcn 
were  not  responsive  to  the  question,  but  they 
were  not  objected  to,  nor  was  any  effort  made 
to  have  them  excluded.  The  defendant  claims 
that  the  evidence  was  immaterial  but  he  has 
not  preserved  any  right  to  object  to  it  at  this 
time,  and  for  that  reason  the  objection  he 
makes  cannot  be  further  considered. 

2.  Section  1000  of  the  Code  contains  pro- 
visions as  follows:  "Persons  meeting  each 
other  on  the  public  highways  shall  give  one 
half  of  the  same  by  turning  to  the  right.  All 
persons  failing  to  observe  the  provisions  of 
this  section  shall  be  liable  to  pay  all  damages 
resulting  therefrom,  together  with  a  fine  not 
exceeding  five  dollars,  but  no  prosecution 
shall  be  instituted  except  on  complaint  of  the 
person  wronged. "  The  defendant  asked  the 
court  to  instruct  the  jury  that  if  they  found 
"fromafairpreponderance  of  the  evidence  that 
the  son  of  piainti£f,  on  meeting  the  defendant 
upon  the  highway  in  question,  turned  to  the 
left,  instead  of  to  the  right,  then,  and  in  that 
case,  the  son  of  plaintiff  did  not  use  rea- 
Bonable  care  and  diligence,  and  was  guilty 
of  neffligenoe.  and  your  verdict  shall  be  for 
defendant,  unless  you  should  further  find, 
from  a  fair  preponderance  of  the  evidence, 
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that  the  defendant,  well  knowing  this  fact, 
recklesslv  and  wantonly  drove  upon  and 
against  the  horse  in  question,  and  caused  the 
injury  complained  of."  There  was  no  evi- 
dence that  defendant  knew  that  the  son  had 
turned  to  the  left  until  the  moment  of  col- 
lision ;  hence  there  was  no  evidence  that  de- 
fendant, knowing  that  fact,  had  recklessly 
and  wantonly  driven  against  the  horse  whicb 
was  injured.  The  evidence  showed  without 
conflict  that  the  son  did  turn  to  the  left,  and 
the  theory  of  the  instruction  asked  is  theref ofe, 
that  the  fact  that  the  son  turned  to  the  left 
was  in  law  conclusive  evidence  of  negli- 
gence which  would  defeat  a  reoovexy  by 
plaintiff.  The  court  refused  to  instract  the 
jury  as  asked. 

Numerous  authorities  have  been  called  to 
our  attention  which  define  and  illustrate  what 
is  known  as  the  "  law  of  the  road. "    Some  of 
them  are  referred  to  in  Elliott,  Roads  & 
Streets,  618  et  seq. ;  1  Thomp.  Neg.  281  ei  teg. ; 
and  2  Shearm.  &  Rcdf.  Neg.  §  649.     In  the 
sections  of  2  Shearman  &  Bedfield  on  Negli- 
gence cited  it  is  said  that  "  it  is  the  universal 
custom  in  America  for  travelers,    vehicles, 
and  animals  under  the  charge  of  man  to  take 
Uie  right  hand  of  the  road  when  meetlne  each 
other,  if  it  is  reasonably  practicable  to  do  so : 
and  this  rule  is  enforced  by  statute  in  many 
states,  so  far  as  it  relates  to  travelers  in 
vehicles  or  on  horseback.    The  statutes  upon 
this  subject  generally  prescribe  that  travelers 
shall  pass  on  the  ric^ht  of  the  center  of  the 
road.     This  means  the  center  of  the  lawfully 
worked  part  of  the  road.    No  one  is  bound  tf> 
leave  that  part  of  the  road  while  there  is  room 
upon  it,  even  though  the  smooth  part  he  en- 
tirely on  one  side  of  the  road."    A  statute  of 
Massachusetts  requires  every  traveler  rea- 
sonnbljr  to  "  drive  his  carriage  or  other  vefaicle 
to  the  right  of  the  middle  of  the  traveled  part 
of  the  road"  upon  meeting  a  carriage  or  otlier 
vehicle.     Parker  v.  AdatM,  12  Met.  418,  46 
Am.  Dec.  694.     A  statute  of  New  Hampshire 
requires  that  all  persons  meeting  each  other 
on  any  road  within  the  state,  traveling?  with 
carriages,  shall  reasonably  turn  to  the  right 
of  the  center  of  the  traveled  part  of   such 
road.     It  was  said  in  Brook  v.  Jlari^  14  N. 
H.  809.  that  the  object  of  the  statute  was  "  to 
facilitate  and  render  safe  the  public  travel, 
and  to  prevent  all  interruptions  thereof  bv 
prescribing  the  duty  of  each  traveler  in  ref- 
erence to  every  other,  and  by  pointing  to  each 
the  part  of  the  way  over  which  he  may  in 
safety  travel  without  meeting  with  other  ob- 
stacles to  impede  his  progress,  or  from  which. 
he   might  otherwise  suffer  detriment."    A 
statute  of  Kentucky  provides  that  "all  ve- 
hicles, of  every  kind,  meeting,  shall  give  to 
each  other  one  half  of  the  macadamized  part 
Of  the  road,  each  passing  to  the  right. "   John- 
aan  v.  Small,  5  B.  Mon.  27.     Our  attention 
has  not  been  called  to  any  decision  which 
construes  a  statute  in  all  respects  like  that  of 
this  state,  but  we  may  well  consider  what 
may  be  termed  the  ^common  laws'*  of  the 
road,  and  decisions  construing  it,  and  statutes- 
which  are  designed  to  regulate  and  make- 
safe  and  free  from  interruption  travel  upon 
public  ways.     The  terms  ^hiehway"  and 
"road,"  as  used  in  the  statute  of  this  stater 
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include  bridges,  and  mar  include  streets  of 
towns.  Code,  g  45,  subd."  5 ;  Id.  g§  952,  958. 
Bridges  need  not  be  more  than  16  feet  in 
width.  Id.  §  1001.  But  highways  are  from 
40  to  66  feet  in  width.  Id.  §  921.  The  streeto 
of  a  town  may  be  much  wider.  The  ap- 
pellant contends  that  he  was  entitled,  not 
merely  to  one  half  of  the  traveled  portion  of 
the  traveled  highway,  but  to  one  half  of  the 
whole  of  it,  at  the  place  of  meeting.  The 
lanjcuaffe  of  the  statute  is  that "  persons  meet- 
ing eacn  other  on  the  public  highways  shall 
t^iye  one  half  of  the  same  by  turning  to  the 
right,  *  and  we  are  of  the  opinion  that  in  a 
proper  case  a  person  so  meeting  another 
would  be  entitled  to  one  half  of  the  full 
width  of  the  highway.  We  are  not  prepared 
to  say,  however,  that  in  all  cases  where  two 
persons  approach  each  other  on  a  pub!  ic  high- 
way with  the  intent  of  passing,  it  is  the  duty 
of  each  to  use  only  that  part  of  it  which  is 
on  his  right  of  the  center,  and  that,  if  either 
should  pass  the  other  on  the  left  of  such  line, 
he  would  violate  and  thus  incur  the  penalty 
of  the  statute.  It  is  only  when  one  meets 
another  that  he  is  required  to  turn  to  the 
right.  He  has  the  right  to  use  any  part  of 
the  highway  which  is  unoccupied,  and  which 
is  not  desired  for  the  use  of  another.  Dun- 
ham y.  RaekUff,  71  Me.  847 ;  Johruan  ▼.  8maU^ 
and  Parker  ▼.  Adam$^  iupra;  AsUm  ▼.  Beaven, 
2  Esp.  583 ;  DanieU  ▼.  Olegg,  28  Mich.  42. 
Amonff  the  definitions  of  the  word  "meet" 
given  oy  Webster  are  the  following:  **To 
come  together  by  an  approach  from  an  op- 
posite direction  ;  to  come  upon  or  against ;  to 
come  together  by  mutual  approach ;  to  come 
face  to  Face ;  to  join."  As  used  in  the  stat- 
ute under  consideration,  the  phrase  **'  persons 
meeting  each  other"  does  not  mean  merely 
persons  passing  each  other  while  going  in 
opposite  directions,  but  it  implies  a  coming 
together  in  such  manner  that  there  would  be 
an  actual  collision,  or  an  apparent  danger  of 
one,  if  they  should  pursue  their  course  with- 
out change  of  direction.  If  one  person  travel 
along  one  side  of  a  highway,  and  another 
passes  along  the  other,  there  is  no  **  meeting, " 
within  the  meaning  of  the  statute,  and  no 
Tiolations  of  its  provisions,  and  that  would 
be  true  even  tliough  each  person  should  be  on 
the  left  side  of  the  highway.  To  hold  other- 
wise would  be  to  ignore  the  evident  purpose 
of  the  statute.  Although  a  violation  of  it  is 
made  a  criminal  offense,  yet  no  prosecution 
can  be  instituted  except  on  the  complaint  of 
the  person  wronged.  But  a  person  is  not 
wronged  unless  his  right  to  use  the  highway 
Is  in  some  manner  interfered  with  by  an- 
other. All  persons  have  the  right  to  use 
public  highways  in  a  lawful  manner  for  law- 
ful purposes,  but  a  person  not  desiring  a 
given  part  of  a  highway  for  his  own  use  can- 
not prevent  others  from  making  a  proper  use 
of  it.  It  frequently  happens  that  the  traveled 
and  only  practicable  part  of  a  highway  is  on 
one  side  of  i ts  center.  Where  that  is  the  case, 
if  the  theory  of  the  appellant  be  true,  every 
one  who  passes  along  tne  left  of  the  center  is 
liable  to  a  fine  at  the  instance  of  each  person 
going  in  the  opposite  direction  whom  he 
passes,  even  though  such  person  is  not  in 
any  manner  interfered  with,  but,  at  his  own 
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election,  travels  along  the  outer  side  of  the 
highway,  leaving  ample  room  for  the  pas- 
sage of  persons  and  vehicles  going  in  the  op- 
posite direction.  It  is  scarcely  necessary  to 
say  that  the  statute  was  not  intended  to  im- 
pose fines  in  cases  of  that  kind.  In  this  case, 
had  the  defendant  continued  in  the  traveled 
part  of  the  highway,  there  would  have  been 
no  meeting,  within  the  meaning  of  the  stat- 
ute, and  therefore  no  violations  of  its  pro- 
visions. What  the  son  of  plaintiff  did  was 
to  try  to  avoid  meeting  defendant,  and  it  can- 
not be  said  as  a  matter  of  law  that,  having 
failed  in  this  attempt,  he  was  negligent  in 
making  it.  In  the  case  of  Jchnion  v.  8maU, 
supra,  it  appeared  that  the  plaintiff's  team 
in  ascending  a  hill  was  occupying  the  left 
part  of  the  road  when  a  stage  suddenly  ap- 
peared, descendingthe  hill,  but  a  short  dis- 
tance from  him.  He  could  not  have  crossed 
the  road  in  time  to  avoid  a  collision,  and  it 
was  held,  in  effect,  that  he  was  not  negli- 
gent, and  that  he  could  recover  for  injuries 
which  were  caused  by  the  stage.  In  Wrinn 
V.  Janes,  111  Mass.  wO,  it  appeared  that  a 
collision  occurred  between  the  teams  of  the 
plaintiff  and  defendant  on  a  bridge.  The 
trial  court  instructed  the  jury  that  the  mere 
fact  that  defendant  was  on  the  left  side  of  the 
bridge  when  the  accident  occurred  was  not 
evidence  of  negligence :  that  he  had  a  right 
to  travel  on  all  parts  of  the  bridge,  the  only 
obligation  imposed  upon  him  being  to  rea- 
sonably turn  to  the  right ;  and  that  iustruc- 
cion  was  approved,  the  supreme  judicial 
court  of  Massachusetts  holding  that  the  whole 
question  of  fact  was  rightly  submitted  to  the 
jury.  In  Clay  v.  Wood,  5  Esp.  44,  it  was 
said  that  a  person  whose  property  was  injured 
while  on  the  wrong  side  of  the  road  might, 
nevertheless,  recover  damages  if  there  was 
ample  room  for  the  party  who  caused  the  ac- 
cident to  pass  in  safety,  and  that  the  ques- 
tion was  for  the  jury  to  determine.  The 
f general  rule  seems  to  be  that,  where  a  ool- 
ision  occurs  between  the  horse  or  vehicle  of 
a  person  on  the  wrong  side  of  the  road  and 
that  of  a  person  coming  towards  him,  the 

ftresumption  is  that  it  was  caused  by  the  neg- 
iffence  of  the  person  who  was  on  the  wrong 
side  of  the  road,  but  that  his  presence  on 
that  side  may  be  explained  and  Justified.  8 
Shearm.  &  Kedf.  Neg.  §  650 ;  Elliott,  Roads 
&  Streets,  620.  We  conclude  that  the  fact 
that  the  son  of  plaintiff  was  on  the  left  of 
the  center  of  the  road  when  the  accident  in 

?[uestion  occurred  was  at  most  only  prima 
acie  evidence  of  negligence.  The  instruc- 
tion under  consideration  was  therefore  prop- 
erly refused. 

8.  Complaint  is  made  of  the  fifth  paragraph 
of  the  charge.  We  find,  however,  that  no 
objection  was  made  to  it  when  it  was  given, 
and  that  the  giving  of  it  was  not  assigned  as 
error.  It  will  not  therefore  be  further  con- 
sidered. Numerous  other  questions  have 
been  discussed  which  are  not  of  suflScient 
importance  to  be  considered  in  detail.  It  is 
insisted  that  the  court  erred  in  refusing  cer- 
tain instructions  asked  by  defendant  in  ad- 
dition to  the  one  we  have  considered.  We 
find,  however,  that,  so  far  as  they  are  oorreot 
and  applicable  to  this  caae,  they  were  sub- 
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Btttntially  given  in  the  duirice.  The  court 
failed  to  state  in  connection  with  each  refer- 
ence to  the  eTldenoe  required  to  Justify  a 
verdict  for  the  plaintiff  that  it  must  be  a 
preponderance  of  the  evidence,  bat  it  was 
not  necessary  to  do  so.  The  Jury  were 
charged  that  the  burden  was  upon  plaintiff 
to  prove  by  a  fair  preponderance  of  the  evi- 
dence certain  facts  to  entitle  him  to  recover, 
and  it  was  not  necessary  to  repeat  that  state- 
ment. Other  objections  to  the  charge  are 
made,  but  we  do  not  find  them  to  be  well 
founded. 

4.  It  is  said  the  verdict  is  not  sustained  by 
sufficient  evidence,  for  the  reason  that  it  does 
not  show  that  the  accident  was  the  result  of 
tiie  carelessness  or  negligence  of  defendant, 
but  does  show  it  was  wholly  caused  bv  the 
carelessness  of  the  son  of  plaintiff,  and  that 
the  accident  was  without  fault  on  the  part  of 
defendant.  Although  there  was  much  con- 
flict in  the  evidence  the  Jury  were  authorized 
to  find  that  the  son  of  plaintiff  was  not  in  any 
respect  negligent  in  turning  to  Uie  left,  and 
that  he  was  diligent  in  seeKing  to  avoid  the 
accident.  They  were  also  justified  in  finding 
that  defendant  drove  at  a  high  and  dangerous 
rate  of  speed,  without  using  due  care  to  pre- 
vent collision  with  persons  who  micht  be 
traveling  on  the  road.  It  is  the  well -Known 
usage  in  this  state — general,  if  not  universal 
— ^for  pedestrians  and  horsemen  to  yield  all 
of  the  traveled  wav  to  vehicles,  and  for 
light  vehicles  to  yield  in  like  manner  to 
heavy  ones.  The  usage  is  not  confined  to 
this  state,  but  prevails  in  others.  In  the  case 
of  WaMum  v.  Tracy,  2  D.  Chip.  186,  15 
Am.  Dec.  661,  decided  by  the  supreme  court 
of  Vermont  In  the  year  1824,  it  was  said : 
^It  is  ordinarily  the  duty  of  a  person  on 
horseback  to  give  the  traveled  path  to  one 
who  is  traveling  in  a  wagon  or  oti^er  vehicle 
sanctioned  by  common  consent  and  imme- 
morial usage."  In  Orier  v.  JSampgon,  27  Pa. 
192,  it  was  said :  "  It  is  the  general  custom 
of  the  country  for  persons  meeting  on  a  high- 
way to  pass  on  the  right ;  but,  when  a  horse- 
man or  a  light  vehicle  can  pass  with  safety 
on  the  left  of  a  heavily-laden  team,  it  is  their 
duty  to  gi V  i  way,  and  leave  the  choice  to  the 
more  unwieldy  vehicle. "  Sec  also,  to'.the  same 
effect,  Beach  v.  Parmeter,  28  Pa.  196.  Cus- 
toms cannot  control  a  statute,  and  it  cannot 
be  said  that  in  this  state  it  is  the  duty  of 
pedestrians  and  horsemen  to  yield  the  traveled 
way  to  vehicles,  nor  for  persons  driving 
teams  lightly  loaded  to  yield  to  those  more 
heavily  loaded ;  but  to  do  so  is  not  only  not 
unlawful,  but  to  perform  an  act  which  is 
recognized  by  an  enlightened  public  as  meri- 
torious, and  to  be  commended.  In  fact,  such 
apractice  is  demanded  by  public  opinion. 
Wnen  a  person  yields  the  way  for  the  benefit 
of  another,  it  is  an  evidence  of  care,  rather 
than  of  negligence.  In  this  case  the  brothers 
were  riding  together.  They  were  made  aware 
of  the  approach  of  defendant  before  they 
could  see  him,  bv  the  noise  of  his  horse  and 
cart.  They  testify  that  defendant  approached 
them  very  rapidly.  The  existing  darkness 
fleemed  to  make  it  advisable  for  them  to 
leave  the  traveled  way  in  order  to  avoid  ac- 
cident, and  general  usage  sanctioned  their 
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doing  so  as  an  act  of  courtesy.  The  span 
between  the  traveled  portion  of  the  road  and 
the  north  fence  was  from  eight  to  ten  feet  in 
width.  Fred  could  have  turned  to  the  right, 
as  John  did,  and  perhaps  would  have  passed 
defendant  safely  if  he  had  done  so :  but,  in 
view  of  the  darkness  and  the  narrowness  of 
the  space  on  that  side,  it  cannot  be  said  as  a 
matter  of  law  that  he  was  negligent  in  tam- 
ing to  the  left.  He  not  only  turned  in  that 
direction,  but  went  so  far  that  there  was  a 
space  of  nearly  20  feet  between  his  horse  and 
that  of  his  brother  through  which  dcfeudant 
could  have  driven.  It  is  not  probable  that 
defendant  saw  Fred  and  the  Gorae  he  was 
driving  in  time  to  prevent  the  accident,  bat 
he  was  chargeable  with  knowledge  of  the 
fact  that  persons  sometimes  ride  black  horses 
in  dark  nights,  and  that  horsemen  commonly 
leave  the  traveled  way  to  vehicles  thev  meet. 
He  cannot  relieve  himself  from  liability  by 
showing  that  the  collision  was  not  intended 
by  him.  Whether  Fred,  under  all  the  cir- 
cumstances in  the  case,  was  neglig^ent  in 
turning  to  the  left,  and  whether  defendant 
was  negligent  in  driving  in  the  darkness  at 
a  high  rate  of  speed,  were  questiona  for  the 
Jury  to  determine.  We  are  of  the  opinion 
that  the  evidence  to  sustain  their  conduaioni 
is  ample. 
Thejudgment  of  the  Diitriet  Court  is  ajirmei, 

Bothroek,  J.,  dissenting: 

I  do  not  concur  in  either  the  reaaonioff  or 
the  conclusion  of  the  foregoing  opinion. 
The  evidence  in  the  case  shows  beyond  all 
dispute  that,  if  plaintiff's  son  had  not  left 
the  traveled  part  of  the  road  by  turning  to 
the  left,  the  horse  would  not  have  been  in- 

Jured.    This  fact  is  made  absolutely  certain 
ly  the  other  fact  that  one  of  the  riders  did 
turn  to  the  rieht,  and  the  defendant  did  not 
drive  within  20  feet  of  him.     Now,  it  may 
be  conceded  that  there  may  be  circumstances 
which  would  excuse  persons  from  turning  to 
the  right.     As  is  held  in  Earing  v.  LanHitgh^ 
7  Wend.  185,  this  rule  of  the  road  must  be 
strictly  observed,  unless  obstacles  insuper- 
able or  extremely  difficult  to  overcome  in- 
tervene.    There  is  not  one  word  of  evidence 
which  even  tends  to  excuse  the  young  man 
for  turning  to  the  left.    It  surel^r  is  the  law 
of  this  case  that  there  is  no  liability  unless 
there  is  good  reason  for  violating  the  statute. 
It  is  a  general  rule  that,  when  one  is  injured 
while  violating  a  statutory  provision  or  some 
legal  duty,  it  Is  incumbent  on  him  to  show 
that,   although  he  was  charffeable  with  a 
violation  of  law  or  breach  of  duty,  his  act 
did  not  contribute  to  produce  the  iniu^  of 
which  he  complains.    I  do  not  think  ft  is 
important  to  determine  by  technical  defini- 
tions what  is  meant  by  the  word  "meet."    It 
seems  to  me  it  can  have  no  other  meaning, 
as  it  is  used  in  the  statute,  than  persons  ap- 
proachinff  and  about  to  pass  each  other  on  a 
public  highway.     It  is  said  in  Elliott  on 
Roads  and  Streets  rpage  620)  that  "one  who 
violates  the  law  of  the  road  by  driving  on 
the  wronff  side  of  the  way  assumes  the  risk 
of  all  8U(m  experiments,  and  must  use  greater 
care  than  if  he  had  kept  on  the  right  side  of 
the  road.    If  a  collision  takes  place*  the  pre- 


MsTBOPOUTAH  Wb8T  Sids  Elbvatbd  B.  Ca  T.  SncnuisT. 


77SI 


smnption  Is  generally  against  the  party  on 
tJie  wrong  side.  Especial  ly  is  this  true  when 
xhe  collision  takes  place  in  the  dark."  I 
<3oubt  if  any  authority  can  be  found  In  con- 
flict with  this  rule.  I  cannot  understand 
^why  it  is  necessary  to  discuss  the  matter  of 
usage  in  meeting  upon  the  public  highway.' 
In  some  states  custom  and  usage  obtains,  in 
the  absence  of  statute.  But  the  statute  of 
this  state  defines  the  rights  and  prescribes  the 
duty  of  travelers  in  this  respect  without  ref- 
erence to  the  means  of  locomotion.    It  ap- 


pears to  me  that  the  plaintiff's  son  had  no 
semblance  of  excuse  for  violating  the  law  by 
turning  to  the  left ;  and  not  only  this,  but, 
if  he  had  not  turned  at  all,  the  horse  would 
not  have  been  injured.  In  this  state  of  the 
case,  the  instruction  asked  by  the  defendant 
should  have  been  given,  because  the  evidence 
conclusively  showed  without  conflict  that  tho 
plaintiff  was  not  entitled  to  recover. 

>»  c/l,  concurs  in  this  dissent. 


Petition  for  rehearing  overruled. 


ILLINOIS  8UPBEME  COUBT. 


METROPOLITAN     WEST     SIDE    £LB 
VATED  R  CO..  AppL, 
r. 

Joseph  A.  STICENET  et  al. 

!•  Property  is  not  damaged  so  as  to  re- 
quire compensation  In  ao  emiDent  domain  case. 
If  Its  price  or  value  has  not  been  depreciated* 
altbouirb  tbe  statute  denies  tbe  right  to  set  off 
any  beneflts  or  advantages  against  the  compen- 
aation  for  damages. 

8.  Theflaot  that  other  properly  la  the 
▼idnity  ie  also  Inereaeed  in  Taloe  from 
the  same  cause  will  not  Justify  ezcludlog  special 
benefits  from  consideration  in  considering  tbe 
question  of  damages  In  an  eminent  domain  case, 

(Jfcvnidsr,  J.,  dfssenlB.) 
(Jnne  IS,  1891) 

APPEAL  by  plaintiff  from  a  Judgment  of 
the  Circuit  Court  for  Cook  County,  flxin^r 
the  compensation  to  be  paid  in  certain  proceed- 
ings which  had  been  instituted  for  the  con- 
demnation of  a  right  of  way  for  railway  pur- 
poses.   JR&cened. 

The  facts  are  stated  In  the  opinion. 

Meun,  E*  J.  Harkness  and  W.  W* 
Onrley*  for  appellant: 

The  question  is,  What  wlU  he  the  effect  on 
the  market  value  of  the  remaining  part?  If 
that  effect  is  to  decrease  the  market  value,  then 
the  property  is  damaged,  and  the  extent  of 
tbe  decrease  in  market  value  is  the  measure  of 
the  damage.  If,  on  the  contrary,  the  effect  is 
to  increase  the  marlcet  value  of  the  remainder 
over  what  it  would  he  witbout  such  raUroad, 
then  the  property  will  not  be  damaged. 

Chicaga  db  P.  R  Co.  v.  Francis,  70  III.  288: 
Pflge  V.  Chicago,  M.  d  St,  P.  R  Co.  70111.  824; 
Ebfrhardt  v.  Chicago,  M.  db  St,  P.  R.  Co.  70  111. 
847;  Chicago  df  P,  R  Co.  v.  Stein,  75  111.  41; 
£l</in  V.  £iaton,  83  HI.  687,  25  Am.  Rep.  412; 
Bvde  Park  v.  Dunham,  85  111.  669;  St,  Lovis, 
Vdt  T.  H.  R.  Co.  v.  HaUer,  82  111.  208;  Chicago, 
M,  dt  St.  P,  R.  Co,  ▼.  Hall,  00  DL  42;  Rigney 

Nora— Tbe  authorities  on  tbe  question  of  oon- 
•tderiog  beneflts  for  tbe  purpose  of  determining 
whether  or  not  any  damage  bas  been  caused  aU 
though  no  set-off  of  beneflts  astiinst  damages  is 
allowed  are  very  fully  presented  In  tbe  above  case. 
To  sfanilar  effect,  see  Newman  v.  Metcoplitan  Elev. 
R.Oo.(K.TJ7L.B.A.aBil 
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T.  Chicago,  102  111.  81;  Chicago,  B.  dbN.R  Ch. 
V.  Bowman,  122  111.  601;  Dupuit  y.  Chicago  A 
JT.  W.  R.  Co.  115  HI.  101;  Kiernan  v.  Chicago, 
S.  F.  A  a  R.  Co.  128  lU.  188;  Barvoood  T. 
Bloomington,  124  PI.  48;  Wabash,  St.  L.  A  A 
R.  Co.  V.  McDougaU,  1  L.  R  A.  207,  126  SL 
111;  Lefiigh  ValUy  Coal  Co.  Y.Chicago,  26 Fed. 
Rep.  416;  Atlanta  y.  Oreon,  67  Ga.  886; 
Atianta  v.  Word,  78  Oa.  276;  Springer  v.  Chi- 
cago, 12  L.  R.  A.  600,  185  111.  652;  Chicago,  P. 
d  St.  L.  R.  Co.  V.  Eaton,  136  111.  0. 
Mr.  Elbert -H.  Oarw«  for  appellees: 
Beneflts  cannot  he  deducted  from  the  dam* 
ages  to  tbepart  of  the  land  not  taken. 

Peoria,  P.  A  J.  RCo.y.  Black,  68  Rl.  84;  5t 
Louis,  J.  db  S,  R.  Co.  v.  Kirhy,  104  111.  845; 
Chicago  db  B.  R.  Co,  v.  Blake,  116  111.  168; 
Chicago,  P.  db  St.  L.  R.  Co.  v.  Aldrich,  184  111. 
9;  Barwood  v.  Blnomington,  124  111.  48;  Mo- 
ReynotdsY.  Burlington  db  0.  RCo.  106  111.  162; 
State  V.  Bham,  8  DL  208;  Concordia  Cemetery 
Auo.  V.  Minnesota  db  N.W.  R  Co.  121  III.  204; 
Byde  Park  v.  Washington  Ice  Co.  117  Rl.  286; 
Keithsburg  db  B.  R.  Co.  v.  Benry,  79  III.  294; 
Upton  y.  South  Reading  Brancfi  R.  C(».  8  Ciish. 
600;  Stats  v.  Miller,  28  N.  J.  L.  8S5;  Allen  y. 
PhaHeston,  109  Mass.  246;  LittU  Miami  R.  Co. 
V.  Collett,^ Ohio  St.  182;  Oulf,C.d  S.  F.  RCo. 
y.  Fuller,  68  Tez.  4n2\HornsteinY,  Atlantic  d 
O.  W.  R  Co.  61  Pa.  90;  Winona  db  St.  P.  R 
Co.  V.  Waldron,  11  Minn.  615,  88  Am.  Dec. 
100;  Pottawatomie  County  Comrs.  v.  O^SiiUi- 
van,  17  Kan.  59;  Chesapeake  db  0.  R  Co.  v. 
Tyree,  7  W.  Ya.  699;  Robbins  v.  MiUwavkee  d 

B.  R.  Co.  6  Wis.  642;  Cfiapman  v.  Oshkosh  db  M. 
R.  Co.  88  Wis.  689;  LajUn  v.  Chicago,  W.  db  K 
R.Co.  88  Fed.  Rep.  424;  Mississippi  R  Co.  v. 
McDonald,  12  Heisk.  66;  Basher  y.  Kansas 
City,  St.  J.  db  C.  B.  R  Co.  m  Mo.  804;  St. 
Louis  db  iSSf.  /.  R.  Co,  y.  Richardson,  45  Mo. 
468;  Freedle  v.  North  Carolina  R.  Co.  49  N. 

C.  90;  Raleigh  d  A.  Air  Line  R.  Co.  v.  Wicker^ 
74  N.C.  220;  Adden  v.  White  Mountains  N.  U. 
Railroad,  55  N.  H.  418,  20  Am.  Rep.  220; 
Mount  Wasliington  R.  C&s  Petition,  85  N.  H. 
147;  Grafton  d  O.  R.  Co.  v.  Foreman,  24  W. 
Va.  672;  Chicago,  K.  d  N.  R  Co.  v.  Wiehe,  25 
Neb.  644;  Omaha  Belt  R.  Co.  y.  McDermott, 
25  Neb.  718;  F¥eemont,  E.  d  M.  V.  R.  Co,  y. 
WhaUn,  11  Neb.  590. 

Mr.  C.  M.  Walker  for  appellee  Stickney. 

Mr.  Oeori^e  W.  Stanford  for  appellee 
Rett. 

Mr.  T.  H«  Simmoiw  for  appellee  Grant 
Manufacturing  Oo. 
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P«r  Curiam: 

This  was  a  Mooeeding  instituted  bv  the 
Metropolitan  west  Side  Elevated  Railway 
Company  for  condemnation  of  right  of  way 
across  oertain  lots  in  the  city  or  Chicago, 
owned  by  appellees  in  seyeralty ;  the  Grant 
Manufacturing  Company,  appellee,  having 
a  leasehold  Interest  in  the  property  owned 
by  appellee  Stickney.  A  trial  resulted  in  a 
yerdict  and  Judgment  for  damages  to  land 
taken,  and  for  damages  for  the  removal  of 
buildings,  and  to  the  parts  of  the  lots  not 
taken,  in  severalty.  Thus  there  is  awarded 
the  owners  of  the  leasehold  interest  in  lots 
24,  and  the  south  6  feet  of  lot  25,  in  Camp- 
bell's subdivision,  etc.,  and  "for  costs  of  re- 
moval from  said  premises,  and  for  damages 
by  the  interruption  to  the  business,  and  for 
the  value  of  the  improvements  in  said  prem- 
ises, and  for  damages  to  the  leasehold  inter- 
est in  the  remainder  of  said  premises  not 
taken,  to  wit,  the  south  126  feet  of  lots  21, 
22,  23,  24,  25,  and  26  in  said  subdivision, 
the  total  sum  of  $5, 150 ;"  and  to  the  owner  of 
the  reversion,  appellee  Joseph  A.  Stickney, 
for  his  reversionary  interest  in  the  land 
taken,  and  for  damages  to  the  reversion  in 
the  south  125  feet  of  lots  21,  22,  28,  24,  25, 
and  26  in  said  subdivision,  except  lot  24  and 
the  south  6  feet  of  lot  25,  and  in  full  for 
damages  to  lots  10  and  20,  and  to  that  por- 
tion of  lot  26  not  included  in  said  leasehold 
interest,  and  to  lots  27  and  82,  both  inclu- 
sive, all  in  said  subdivision,  the  gross  sum 
of  $15,983 ;  and  to  the  owner  (appellee  Will- 
iam Ilett)  of  the  south  80  feet  of  the  north  67 
feet  of  lots  1,  2,  and  8  in  block  2,  Reed's 
fiubdiyision,  etc.,  as  compensation  for  land 
taken  and  for  damages  to  the  remaining  por- 
tion of  said  premises,  to  wit,  said  lots  1,  2, 
and  8,  the  gross  sum  of  $16,465.  Numerous 
errors  are  assigned,  but  we  shall  find  it  nec- 
essary to  consider  onl  v  those  questioning  the 
correctness  of  the  ruling  of  the  court  in  giv- 
ing and  refusing  instructions.  No  question 
is  raised  as  to  me  correctness  of  the  ruling 
of  the  court  that,  as  to  the  land  taken  for 
the  proposed  public  improvement,  the  owner 
was  entitled  to  recover  its  full  value  for  the 

fmrpose  to  which  it  was  devoted  or  of  which 
t  was  susceptible.  The  questions  that  we 
shall  consider  relate  solely  to  the  compensa- 
tion to  be  awarded  for  damages  to  the  part 
of  the  land  on  lots  not  taken. 

By  the  eleventh  and  twelfth  instructions 
given  for  respondents  the  jury  were  told : 
^(11)  The  jury  are  instructed  that  if  they 
find  from  the  evidence  that  any  of  the  re- 
spondents' property  which  is  not  taken  will 
be  damaged  by  reason  of  takinji:  a  part  of 
their  property,  and  by  the  construction, 
maintenance,  and  operation  of  the  railroad, 
then  the  jury  have  no  right  to  offset  against 
such  damages  any  benefits  which  may  arise 
from  the  construction  and  operation  of  such 
railroad,  unless  the  jury  find  from  the  evi- 
dence that  such  benefits  are  special  to  re- 
spondents' property,  and  not  shared  by  it  in 
common  with  the  generality  of  property  in 
the  vicinity  of  the  fine  of  said  proposed  rail- 
road. Under  the  laws  of  this  state,  no  bene- 
fits or  advantages  which  may  accrue  to  the 
property  not  taken,  in  common  with  all  other 
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I  property  along  or  near  or  in  the  vicinity  of 
the  line  of  the  proposed  railroad,  by  reaaon 
of  the  construction  and  operation  of  said  nil- 
road,  can  be  lawfully  sec  off  or  deducted 
from  the  damages,  if  any,  to  the  property 
not  taken.  (12)  Even  though  the  jury  may 
believe  from  the  evidence  uiat  some  of  Um 
property  of  some  of  the  respondents  will  be 
actually  benefited  by  reason  of  the  construc- 
tion and  operation  of  the  petitioner's  rail- 
road, yet  if  the  jury  further  believe  from  the 
evidence  Uiat  such  benefits  aro  not  special  to 
the  respondents'  property,  and  are  shared  bj 
it  in  common  with  the  generality  of  prop- 
erty in  the  vicinity  of  the  line  of  said  pro- 
posed railroad,  then  such  benefits  are  not  to 
be  considered  in  determining  whether  or  not 
the  property  of  said  respondents,  not  taken, 
will  be  damaged  by  reason  of  taking  a  part 
of  their  property,  and  operating,  construct- 
ing, and  maintaining  the  petitioner's  rail- 
road. *  And  the  same  was  again  said  to  the 
jury  in  the  fourteenth,  fifteenth,  sixteenth, 
and  twentv-flrst  instructions  given  on  their 
behalf.  Tlie  giving  of  these  several  instruc- 
tions is  assigned  for  error. 

The  misapprehension  of  counsel  in  draw- 
ing, and  the  court  in  giving,  the  instruction 
consists  in  that  they  fail  to  draw  the  distinc- 
tion between  benefits  that  are  special  to  the 
property  not  taken  and  those  by  which  it  is 
specially  benefited.  Property  may  be  spe- 
cially benefited  by  an  improvement,  and  at 
the  same  time  other  property  upon  the  same 
improvement  be  likewise  specially  benefited. 
This  may  be  illustrated  by  the  assessing  of 
special  benefits  for  a  local  improvement 
Presumably,  all  the  property  along  the  line 
of  the  improvement  will  be  more  or  less 
specially  benefited ;  that  is,  benefited  bejond 
the  general  benefit  supposed  to  diffuse  iteelf 
from  the  improvement  throughout  the  munic- 
ipality ordering  the  improvement  made.  If 
property  is  enhanced  in  value  by  reason  of 
the  improvement,  as  distinguished  from  the 
general  benefits  to  the  whole  community  at 
larffe,  it  is  said  to  be  specially  benefited, 
and  is  to  be  assessed  for  the  special  benefits, 
notwithstanding  every  other  piece  of  prop- 
erty upon  or  near  the  improvement,  to  a 
greater  or  less  degree,  may  be  likewise  spe- 
cially benefited.  WilMti  v.  Chicago  SaniUiry 
Dist  Trustees,  188  111.  448.  In  other  words, 
it  is  not  such  benefit  as  is  special  to  the  par- 
ticular property,  thereby  excluding  the  con- 
sideration of  such  benents  as  are  common  to 
other  property  similarly  situated,  but  is  such 
benefit  as  that  the  particular  property  is,  by 
the  improvement,  enhanced  in  value;  that 
is,  specially  benefited.  Hence,  the  language 
of  the  twelfth  instruction,  **Yet,  if  the  jury 
further  believe  from  the  evidence  that  such 
benefits  are  not  special  to  the  respondents' 
property,  and  are  shared  by  it  in  common 
with  the  generality  of  property  in  the  vicin- 
ity of  the  line  of  said  proposed  railroad,  then 
such  benefits  are  not  to  be  considered,"  etc., 
does  not  announce  the  correct  rule  of  law. 
So,  in  the  use  of  the  words,  '*and  shared  by 
it  in  common  with  the  generality  of  the 
property, "  etc. ,  there  seems  to  be  a  confusion 
of  ideas.  If  a  piece  of  property  is  enhanced 
in  value,  such  enhancement--or,  in  other 
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^wordB,  benefit — to  the  property  cannot  be  said 
to  be  common  to  any  other  piece  of  property. 
J£ach  piece  of  property  specially  enhanced  in 
iralae  is  thus  specially  benefited  within  it- 
-self,  and  irrespectiye  of  the  benefit  that  may 
be  conferred  by  the  improYement  upon  other 
properties.  It  follows  necessarily  that  where 
■the  benefits  are  designated  as  **  general  bene- 
'fits,"  ''benefits  common  to  other  property," 
And  the  like  expressions,  to  be  found  in  de- 
-cided  cases,  it  is  meant  those  general,  in- 
"taDgible  benefits  which  are  supposed  to  flow 
'to  the  general  public  from  a  public  improve- 
ment. "Thus,  the  paying  of  a  street  in  a  city 
may  confer  special  benefits  upon  properties 
near  it,  by  an  increase  in  their  yalue,  and  at 
the  same  time,  by  the  conyenience  afforded 
i;be  general  public,  confer  a  general  benefit. 
'So,  a  railroad  built  through  a  town  or 
tliroui;h  the  country  may  be  a  general  bene- 
fit, by  affording  additional  facilities  for 
trayel  and  commerce,  and  thereby  be  a  bene- 
fit to  the  community  at  large.  But  the  effect 
-of  such  general  benefits  upon  any  particular' 
piece  of  property  would  be  impossible  of 
4iscertainment,  and  speculatiye;  and  it  has 
4ilways  been  held  that  such  benefits  are  not 
to  be  considered,  for  that  reason.  Keeping 
these  distinctions  in  view  in  the  further  dis- 
•cussion,  it  will  be  found  that  the  numerous 
'Cases  in  this  state,  perhaps  with  a  single  ex- 
•ception,  are  in  line. 

While  there  is,  perhaps,  some  confusion  in 
the  cases,  it  will  be  found  that  the  measure 
of  damages  adopted  in  this  state,  as  well  as 
by  the  weight  of  authority  elsewhere,  is  the 
difference  in  yalue  in  property  before  the 
proposed  construction  and  what  it  will  be 
afterwards.  Hence,  the  effects  flowing  from 
the  proposed  work  upon  the  particular  prop- 
erty are  to  be  considered ;  and  if  the  yalue 
of  the  land  not  taken,  considered  as  a  part 
-of  the  whole  tract  or  separately,  is  equal  to 
its  yalue  before  the  improvement,  there  is  no 
<lamage  to  property  not  taken.  This  will 
become  apparent  by  a  slight  review  of  the 
laws,  as  announced  in  the  various  cases. 

Under  the  Eminent  Domain  Law  of  1846, 
damages  were  not  allowable  where  an  addi- 
tional value  was  given  to  the  land  from  the 
proposed  improvement,  equal  to  the  injury 
occasioned.  In  other  words,  the  general  ben- 
eflt  to  the  owner's  property  was  allowed  to 
be  set  off  against  the  damages  to  his  prop- 
erty by  reason  of  the  taking  a  part  thereof 
for  the  proposed  improvement.  Or,  differ- 
ently stated,  in  determining  whether  he  was 
damaged,  and  the  extent  thereof,  the  general 
benefits  to  his  property  were  to  be  considered. 
Alton  db  6.  B.  Go,  v.  Carpenter,  14  111.  190 ; 
Baj/es  v.  Ottawa,  0.  db  Fi  R.  Valley  R  Co. 
64  111.  878 ;  Peoria,  P.  dJ.  R.  Co.  v.  Laurie, 
«3  111.  264.  The  Act  of  1863  provided  for 
the  appointment  of  commissioners  in  con- 
demnation proceedings  to  flx  compensation, 
etc.  Section  6  of  the  Act  provided  that  after 
being  sworn,  etc.,  the  commissioners  should 
proceed,  without  dela^,  upon  view  and  in- 
spection of  the  premises,  as  well  as  upon 
hearing  the  allegations  and  proofs  of  the 
parties^  to  fix  the^  compensation  to  be  made 
-to  each  party  or  owner  of  land  to  be  taken, 
and  also  estimate  and  assess  the  damages  sus- 
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tained  by  any  person  or  persons  by  reason 
of  the  construction  and  use  of  the  work  speci- 
fied in  the  petition,  taking  into  consideration 
and  estimating  the  benefits  and  advantages 
to  the  parties  resulting  from  the  construction 
and  use  of  the  improvement :  provided,  that 
said  commissioners  shall  not  estimate  any 
benefits  or  advantages  which  may  accrue  to 
lands  affected   in  common  with  adjoining 
lands,  on  which  such  road  or  canal  or  other 
work   does  not  pass."    Under  this  statute, 
as  under  the  present,  compensation  was  ze-. 
quired  to  be  made  for  the  full  value  of  the 
land  taken,  without  regard  to  benefits  to  the 
remaining   land  not   taken.      In    assessing 
damages,  however,  to  the  remaining  land  cnc 
the  owner,  not  taken,  only  special  benefits 
to  the  land  not  taken,  and  not  common  to  ad- 
joining land  through  which  the  improvement 
passed,  could  be  set  off.    Eajfet  t.  Ottawa, 
0.  <S}  F.  R.  Valley  R,  Co,,  tupra;  Peoria,  P, 
AJ.R.  Co.  V.  Black,  68  111.  88 ;  Bfner9on  v. 
Westtm  XT.  R.  Co,  76  111.  176.    The  Consti- 
tution of  1848  provided  only  that  lands  should 
not  be  taken  for  public  use  without  lust  com- 
pensation.    This  was  the  limitation  upon 
the  exercise  of  the  sovereign  power  of  emi- 
nent domain.    But  the  people,  through  their 
representatives,  had  the  undoubted  right  of 
imposing  further  limitations  upon  its  exer- 
cise, and  sought  by  the  Act  of  1863  to  pro- 
vide compensation  for  damages  by  reason  of 
the  proposed  improvement,  other  than  that 
arising  from  the  loss  of  the  land  actually 
taken,  and  placed  an  express  limitation  in 
fixing  the  damages,  excluding  benefits  com- 
mon to  adjoining  lands,   over  or  through 
which  the  improvement  did  not  pass.     By 
the  Constitution  of  1870  it  was  provided  that 
land  should  not  be  taken  or  damaged  for 
public  use  without  just  compensation ;  and 
the  legislature,  by  the  ninth  section  of  the 
Act  or  April  10,  1873,  which,  as  said  in 
Page  v.  Chicago,  M.  db  8t.  P.  R.  Co.,  70  111. 
838,  **  is  only  for  the  carrying  out  of  the  pro- 
vision of  the  constitution,"  after  requiring 
the  juiT  to  go  upon  the  premises,  and  from 
their  view,  and  the  evidence  heard,  to  make 
their  report,  setting  forth  and  showing  the 
compensation  ascertained  to  each  person  en- 
titled thereto,  provided  **  that  no  benefits  or 
advantages,  which    may  accrue  to  land  or 
property  affected,  shall  be  set  off  against  or 
deducted  from  such   compensation   in   any 
case,"   hereby  repealing  the  Act  of  1863. 
After  the  adoption  of  the  Constitution  of 
1870,  and  prior  to  the  passage  of  the  Act  of 
1873,  now  in  force,  the  case  of  Chicago  d  P. 
R   Co.  V.  Francis,   70  111.  338,    arose,    and 
was  settled  under  the  provision  of  the  consti- 
tution before  mentioned  ;  and  a  construction 
was  there  placed  upon  the  word  ** damaged," 
as  used  in  the  constitutional  provision,  and 
it  was  said :    **  We  must  presume  that  it  was 
used  in  its  ordinary  and  popular  sense,  which 
is,  'hurt,  injury,  or  loss.*    Now,  we  cannot 
suppose  that  the  framers  of  that  instrument 
intended  it  in  any  other  sense  than  loss  or 
depreciation  in  the  price  of  the  property 
damaged ;  that  the  damage  or  injury  should 
be  real,  and  not  imaginary  or  speculative. 
It  cannot  be  said  appellee  has  sustained  dam- 
age when  his  property  is  worth  and  will  sell 


^^« 


Xlldtoib  Sufbbmb  Coubt. 


JUHK^ 


for  as  much  or  more  than  if  no  road  had  been 
built.  It  is  no  damage  to  him  if  the  con- 
struction of  the  railroad  has  not  increased 
the  value  of  his  lots,  whilst  it  has  added 
thirty,  forty,  or  fifty  per  cent  to  the  value 
of  other  property  in  the  vicinity,  but  differ- 
ently situated.  He  has  no  ownership  in  or 
right  to  such  appreciation  in  the  value  of 
property."  And  after  holding;  that  the  pro- 
vision of  the  constitution  must  receive  a  rea- 
sonable construction,  and  showing  that  the 
construction  contended  for  would  be  ruinous 
to  corporations  seeking  condemnation,  it  is 
said:  ^We  must  therefore  hold  that  the 
damage  contemplated  b^  the  constitution 
must  be  an  actual  diminution  of  present  value 
or  of  price,  caused  by  constructing  the  road, 
or  a  physical  injury  to  the  property,  that 
renders  it  less  valuable  in  the  market,  if  of- 
fered for  sale. " 

The  next  case  Paffe  v.  Okieago,  M,  dt  8t. 
P.  B.  Oo, ,  iupra,  arose  after  the  passage  of 
the  Act  of  1872,  and  it  was  again  held  that 
the  test  of  whether  damages  accrued  to  the 
land  not  taken  was  whether  there  had  been 
a  diminution  in  the  market  value  of  the  land 
by  reason  of  the  proposed  improvement,  and 
that  the  effect  upon  the  whole  tract  remain- 
ing after  part  is  taken  must  be  considered. 
It  was  there  insisted  that  the  benefits  to  the 
land  not  taken  could  not,  under  the  statute, 
be  set  off  against  damages ;  but  it  was  held 
that  the  consideration  of  benefits  by  which 
the  land  was  increased,  instead  of  being 
diminished,  in  value,  was  not  deducting 
benefits  or  advantages  from  the  damages, 
"  but  it  is  ascertaining  whether  there  be  dam- 
ages or  not.  It  is  but  the  estimation  of  dam- 
ages, and  seems  to  be  the  only  fair  and  lust 
mode  of  estimating  them  f  citing  Meae/iam 
V.  Fitchburg  B,  Co.  4  Cush.  292 ;  Watson  v. 
PittOmrgh  df  0.  B,  Oo,  87  Pa.  469 ;  Schuyl- 
kiU  Nav.  Co.  v.  Thobum,  7  Serg.  &  R.  410. 
And  it  was  hold,  ''If  the  market  value  of  the 
tract  will  not  be  diminished  by  the  construc- 
tion and  operation  of  the  road,  the  land  can- 
not be  said  to  be  damaged  thereby. " 

The  next  case  was  Eberhardt  v.  Chic<igo, 
M,  A  8t.  P.  B.  Co.,  70  111.  847,  and  the 
question  was  as  to  the  damages  resulting  to 
lands  not  taken,  and  it  was  said :  "  We  liad 
occasion  to  examine  the  question  here  arising 
.  .  .  in  the  case  of  (jhieago  A  P,  B.  Co. 
V.  Francis  [supra],  in  which  the  majority 
of  the  court  held  that  under  the  constitution 
and  law,  where  land  was  not  taken,  but  dam- 
aged only,  the  question  should  be,  'Will  the 
property  be  of  less  value  when  the  road  is 
constructed  then  it  was  when  it  was  located?* 
If  so,  then  the  difference  is  the  true  measure 
of  damages.''  And  an  instruction  that,  ^'as 
to  lots  not  taken,  the  jury  will  find,  as  dam- 
ages, the  depreciation  in  the  market  value 
01  the  same  by  reason  of  the  construction  and 
maintenance  of  said  railroad, "  was  approved. 

In  C?iicago  d  P.  B.  Co.  v.  Stein.  75  111. 
41,  suit  was  brought  to  recover  damages  sus- 
tained by  the  construction  and  maintenance 
of  a  bridge,  its  piers  and  projections,  across 
the  north  branch  of  the  Chicago  river.  It  is 
there  said:  "If  the  erection  of  the  bridge 
was  an  injury  or  damage  to  the  premises, 
permanent  in  its  character,  and  not  such  as  I 
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was  shared  by  the  public  at  lar^e,  then  it 
was  proper  for  appellees  to  establish  the  fact 
that  the  value  of  the  premises  had  decreased 
by  the  erection  of  the  bridge.  In  other 
words,  it  would  have  been  proper  to  have 
shown  how  much  less  the  property  would 
sell  for  in  consequence  of  the  erection  of  the 
bridge  than  if  it  had  not  been  built." 

The  next  case  to  which  our  attention  i» 
called  is  Keithsburg  A  E,  B  Oo,  v.  Henry, 
79  111.  290,  which  we  shall  have  occasion  to- 
notice  further  on. 

The  case  of  St.Lovis,  Y,  A  T.  H.  B.  Oo. 
V.  Holler,  82  111.  208,  was  predicated  upon, 
an  ordinance  of  the  town  of  Vandal  la,  and 
accepted  by  the  railway  company,  in  which 
it  was  provided  that  the  company  should  be- 
bound  to  pay  all  damages  occasioned  by  the 
construction  of  the  road  to  property  owners- 
on  the  streets  through  which  the  road  was 
perofiitted  to  run :  and,  while  the  same  rule 
was  announced,  it  was  placed  entirely  upon 
the  provisions  of  the  orainance,  and  need  not 
be  here  further  noticed. 

The  next  case  in  which  the  question  was- 
involved  was  that  of  Elgin  v.  Eaton^  83  HI. 
535,  25  Am.  Rep.  412.     That  was  an  action 
against  the  city  to  recover  damages  to  lota 
by  reason  of  tbe  change  of  grade  of  streets. 
After  holding  that  the  action  would  lie,  the 
court  says:     ^'The   question   then  presents- 
itself,  What  was  the  measure  of  damages f 
.     .     .    If  the  property  is  worth  as  much 
after  the  improvement  as  before,  then  there 
is  no  damage  done  the  property.    If  the  bene- 
fits receiv^  from  making  the  improvement 
are  equal  to  or  greater  than  the  loss,  tiien 
the  property  is  not  damaged  for  public  use. 
We  apprehend  there  can  be  no  'damage'  to 
property  without  a  pecuniary  loss.    If  there 
is  no  depreciation  in  value,  there  is  no  dam- 
age, and,  if  no  injury,  then  there  shall  be- 
no  recovery ;"  citing  Chicago  d  P.  B  Go.  v. 
Francis,  sltpra.    The  same  doctrine  is  an- 
nounced, and  rule  laid  down,  in  Hyde  Park 
V.  Dunham,  85  HI.  569,  upon  the  authority 
of  the  cases  before  considered. 

In  Chicago,  M.  db  8i.  P  B  Co.  v.  Rail, 
90  111.  42,  it  was  held  that  the  damages  to 
property  not  taken  for  public  use  must  be 
real,  and  not  speculative,  and  it  must  depre- 
ciate the  price  or  its  use,  ''and  the  deprecia- 
tion is  determined  by  comparing  its  value 
before  and  after  the  structure  is  made  which 
produces  the  injury.  Any  benefits  thus  con- 
ferred should  be  considered,  as  well  as  in- 
jury inflicted  by  the  structure,  in  estimating 
the  damages:"  citing  the  Francis,  Page, 
Eaton,  ana  other  cases,  in  support  of  thia 
rule. 

In  8i.  Louis,  J.  A  8.  B.  Oo.  v.  Eirby,  104 
111.  847,  an  instruction  saying  to  the  jury 
"that,  in  esti muting  the  damages  to  the  bal- 
ance of  the  farm  through  which  the  railroad 
ran,  you  should  consider  this  railroad  as  run- 
ning only  through  this  farm,  and  should  not 
consider  any  general  benefits  which  the  road 
might  be,  in  making  a  better  market,  or  con- 
venience of  travel,"  etc.,  was  approved. 
There  was  no  discussion  of  the  question,  and 
it  is  evident  that  the  view  taken  was  that  the 
instruction  was  proper,  as  excluding  tho9» 
general  benefits  which  flow  to  the  pablic 
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l^enerally,  and  not  such  as  would  appreciate 
the  market  value  of  the  particular  tract  of 
land. 

In  MeBeynoldt  v.  Burlington  d  0.  B,  Co,, 
106  111.  162,  the  Jury  were  instructed  that 
if,  by  the  construction  of  the  railway,  the 
lands  would  be  specially  benefited  to  the  ex- 
tent, or  greater,  than  they  would  be  dam- 
aged, then  the  jury  should  only  find  a  yer- 
diet  for  the  compensation  for  the  strip  of  land 
actually  taken.  It  was  insisted  that  this  was 
contrary  to  the  provisions  of  section  9  of  the 
Sminent  Domain  Act;  and  in  the  face  of 
KeWiOmrg  A  E.  R.  Co.  v.  HBnry,  79  111.  290, 
the. court,  without  referring  to  that  case,  or 
to  any  other  authority  in  this  state  or  else- 
vvhere,  approved  the  instruction.  In  so  doing 
the  court  was  in  entire  harmony  with  all  of 
Its  former  rulings,  since  the  adoption  of  the 
present  constitution,  except  the  Henry  Ook, 
supra,  and,  as  will  be  seen,  in  direct  conflict 
wl th  that  case.  The  objection  to  the  instruc- 
tion noticed  by  the  court  was  that  the  ''spe- 
cial benefits"  were  not  limited  by  the  instruc- 
tion to  such  as  **were  not  common  to  other 
property."  It  was  then  said,  '"Special  ben- 
efits' means  benefits  not  common  to  other 
property."  And  it  is  insisted  that  this  is  an 
authority  for  the  position  that  benefits  can- 
not be  considered  in  estimating  damages, 
where  other  property  may  be  likewise  bene- 
fited. The  attention  of  the  court  was  not 
called  to  the  distinction  here  sought  to  be 
made,  and  the  court  did  not  attempt  to  de- 
termine the  question,  and  undoubtedly  used 
the  term,  **  benefits  common  to  other  prop- 
erty," as  designating  those  benefits  which 
flow  to  the  public  generally,  as  distinguished 
from  those  which  enhance  the  value  of  the 
specific  property  and  without  intending  to 
exclude  any  elements  arising  from  the  im- 
provements that  tended  to  specially  enhance 
the  value  of  the  particular  property. 

In  DupuU  v.  Chicago  db  N.  W,  R.  Go,,  115 
m.  97,  it  was  again  expressly  held  that  as 
to  the  land  damaged,  but  not  taken,  the  meas- 
ure of  damages  is  the  difference  between  its 
value  before  and  after  the  proposed  public 
improvement, — in  that  case,  the  butlding  of 
appellee's  railroad ;  citing  in  support  the 
Jp'rands  and  Page  Ciuee,  evpra. 

Chicago  it  B,  R.  Co,  v.  Blake,  116  111.  168, 
referred  to  by  counsel,  as  respects  the  ques- 
tion here  involved,  was  decided  upon  the 
authority  of  Page  v.  Chicago,  M.  A  St,  P,  R. 
Co. ,  iupra,  and,  as  understood  by  the  court, 
in  accordance  with  the  doctrine  of  that  case. 
The  language  of  the  instruction,  the  giving 
of  which  was  held  not  to  be  reversible  er- 
ror,— **  Under  the  laws  of  this  state,  no  ben- 
efits or  advantages  which  may  accrue  to 
lands  or  property,  in  common  with  all  other 
property,  along  the  line  of  the  proposed  rail- 
road, by  reason  of  its  construction  and  opera- 
tion, can  be  lawfully  set  off,"  etc., — was 
understood  to  mean  those  benefits  of  a  gen- 
eral nature  which  each  tract  of  land  or  parcel 
of  property  along  the  line  of  railway  shared 
in  common,  by  reason  of  increased  facilities 
for  trafiSc  and  commerce  and  the  lii^e,  and 
which,  while  resulting  in  benefits  to  the 
community  at  large,  are  incapable  of  meas- 
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urement  or  computation  when  applied  to  a. 
particular  tract  of  land. 

In  Coticordia  Cemetery  Aeeo,  v.  Minneaotet 
dt  If.  W,  R,  Co.,  121  111.  199,  the  doctrine 
is  again  announced  tliat  the  market  value  of 
the  land  before  and  after  the  construction  of 
the  railroad  furnished  the  true  criterion  for 
determining  the  damages  to  lands  damaged, 
but  not  taken,  and  is  in  entire  harmony  with 
the  Page  and  other  oases  previously  con- 
sidered. 

In  Chicago,  B.  A  If.  B,  Co.  v.  Boteman, 
122  m.  595,  it  was  again  held,  **If  the  lands, 
not  taken  would  be  depreciated  in  value  by 
the  construction  and  operation  of  the  pro- 
posed   railroad,    the    measure   of    damages* 
would  be  the  difference  in  their  market  value 
before  the  construction  of  the  road  and  after 
its  construction;"  citing  the  Fk'aneiej  Page, 
Eberhardt,  Ball,  and  Dupuie  Cases, 

In  Kiernan  v.  Chicago,  JS.  F,  dt  C.  R  Co., 
128111.  188,  an  instruction  saying  to  the  jury 
that  "the  decrease,  if  any,  in  the  actual,  fair- 
cash  market  value  of  the  lauds  and  property 
not  taken,  by  reason  of  the  construction  and 
operation  of  the  railroad,  are  the  proper  meas- 
ure of  damages  and  compensation  which  you>. 
are  to  ascertain  in  this  case. "  was  expressly 
approved. 

Bdrwood  v.  Bloomington,  124  111.  48,  was  a. 
proceeding  by  the  citv  to  condemn  property 
for  street  purposes  under  article  9  of  the  cities- 
and  villages  act.    The  court,  after  holding: 
that  where  land  is  taken  for  public  improve- 
.  ment  the  owner,  under  our  constitution  and 
statute,  is  entitled  to  the  value  of  the  land 
actually  taken,  without  regard  to  anv  sup- 
posed benefits  that  may  accrue  from  the  im- 
provement Qreen  v.  Chicago,  97  111.  871,  says : 
"  But  where  the  owner  interposes  a  claim  for 
damages  to  that  portion  of  the  land  not  taken, 
in  consequence  of  the  improvement,  if  the 
land  not  taken  has  received  special  benefits, — 
benefits  not  common  to  other  property, — such 
benefits  may  be  considered  in  arviving  at  the- 
amount  of  damages  the  owner  may  have  sus- 
tained to  his  property  not  taken."    The  court 
was  not  there  called  upon  to  define  what  were- 
"special    benefits,"   or  when  benefits  were 
"common  to  other  property,"  and  did  not  at- 
tempt to  do  so.     The  sense,   however,    in 
which  the  words  were  used  in  the  opinion  in 
that  case,  is  clearly  indicated  by  the  casea- 
cited  in  support,  among  which  are  Hyde  Park 
V.  Dvnham,  Elgin  v.  E*tton,  the  Page  Case, 
and  McReynolds  v.  Burlington  d  0,  R.  Co., 
supra. 

In  Wabash,  8t,  L,  <A  P,  R,  Co,  v.  Mo- 
Bougall,  126  111.  Ill,  1  L.  R.  A.  207,  it  was- 
held  that  the  measure  of  damac^es  to  the  land 
not  taken  is  the  difference  between  the  value 
of  the  land,  as  a  whole,  before  and  after  the 
construction  of  the  road  built  according  Uy 
the  plan  proposed ;  citing  a  number  of  the 
earlier  cases  before  considered. 

Chicago,  P,  db  8t,  L,  R.  Co,  v.  Aldrieh,  184 
111.  9,  is  an  instructive  case.  There  an  in- 
struction was  given,  stating  to  the  jury  that, 
in  estimating  the  damages  to  the  defendant'^ 
land  ipot  taken,  they  should  consider  the  rail- 
road as  running  only  through  his  farm,  and 
should  not  consider  any  ^general    benefita 
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"which  the  road  might  occasion,  by  making 
«  better  market,  or  by  affording  convenience 
for  txavel,  and  that  it  would  not  be  proper 
to  take  into  consideration  such  benefits  as 
the  defendant  might  enjoy  in  common  with 
the  owners  of  other  lands  through  which  the 
road  might  run,  etc.  The  court  said :  ''The 
general  benefits  arising  from  the  construction 
and  operation  of  the  road,  and  which  the 
•defendant  will  share  in  common  with  others, 
will  grow  out  of  the  fact  that  the  road  is  not 
limited  in  its  extent  to  one  locality,  but  is 
to  connect,  and  form  a  commercial  highway 
between,  points  distant  from  each  other. 
The  instruction  to  the  jury  to  consider  the 
road  as  running  through  the  defendant's  farm 
was  manifestly  given  for  the  purpose  of  elim- 
inating from  their  minds  all  consideration 
of  those  general  or  commercial  advantages 
which  will  flow  to  the  public  from  the  con- 
struction of  the  road»  but  which  should  in 
no  way  influence  the  assessment  of  damages. " 
It  was  not  necessary  for  the  court  there  to 
determine  what  was  special  beneflt,  but  the 
opinion  clearly  shows  that  by  ^  beneflts  en- 
Joyed  in  common  with  others"  was  meant 
those  general  and  commercial  advantages 
which  flow  to  the  public  from  the  construc- 
tion and  operation  of  the  road. 

Springer  v.  Chicago,  185  111.  553,  13  L.  R. 
A.  609,  was  a  suit  brought  to  recover  dam- 
ages alleged  to  have  been  caused  by  the  con- 
struction of  a  bridge  and  viaduct,  and  ap- 
proaches thereto,  in  one  of  the  streets  of 
-Chicago.  The  court  gave  for  the  defendant 
instructions  by  which  the  jury  were  directed 
that  if  by  the  improvement,  as  a  whole,  the 
property  is  benefited  as  much  as  it  is  dam- 
aged by  the  construction,"  etc.,  ''alone,  then 
there  can  be  no  recovery."  It  was  said  of 
this  instruction :  Where  an  action  is  brought 
to  recover  damages  where  property  is  dam- 
aged by  a  public  improvement  only,  '*the 
law  is  well  settled  that  a  recovery  cannot  be 
had  unless  the  property  claimed  to  be  dam- 
aged Las  been  depreciated  in  value  by  the 
•construction  of  t'le  public  improvement.  In 
other  words,  if  the  fair  market  value  of  the 
property  is  as  much  immediately  after  the 
•coustruction  of  the  improvement  as  it  was 
before,  no  damage  has  been  sustained,  and 
-lo  recovery  can  be  had."  And  again  the 
Eaton,  Francis,  Ball,  Uailer,  Bberhardt,  and 
Page  Ocues  are  referred  to  as  sustaining  the 
position  of  the  opinion.  And  this  is  again 
followed  in  Chicago,  P.  d  8t.  L.  B,  Co,  v. 
Eaton,  186  111.  9,— a  condemnation  case,— 
and  the  like  doctrine  announced. 

In  the  later  case  of  Washington  Ice  Co,  v. 
Chicago,  147  111.  827,— also  a  condemnation 
•case,— it  is  said  :  "For  land  taken  no  bene- 
fits to  lands  not  taken  can  be  set  off,  but  pay- 
ment of  the  compensation  for  the  damages 
accruing  to  the  land  not  taken  may  be  made 
in  benefits  to  the  property  not  common  to 
the  other  property  affected  ;  that  is,  the  spe- 
"Cial  benefits  accruing  to  the  particular  prop- 
erty mav  be  set  off  against  the  damages  to 
the  land,  not  taken  by  the  improvement.  So 
that,  if  the  special  benefits  equal  or  exceed 
the  damages,  the  owner  can  recover  nothing 
as  damages  to  property  not  taken.  If  less, 
he  will  recover  the  difference  only."    As  a 

26  L.  R.  A. 


Duitter  of  course,  in  using  the  languaice  that 
special  benefits  may  be  set  off  aj^inst  the 
damages  done  to  the  land  is  meant  that  in 
estimating  the  damages  to  the  land  not  taken 
the  special  benefits  accruinc  to  it  from  the 
improvement  must  be  considered,  so  that.  If 
the  benefits  equal  the  damages  which  would 
otherwise  be  done,  there  is  no  damage,  and 
can  be  no  recovery.  The  case  of  KeiUubur^ 
A  B,  B.  Oo.  y.  Henry,  79  111.  394  (before 
referred  to),  announces  a  different  rule,  and 
cannot  be  reconciled  to  the  other  cases  to  be 
found  in  this  state.  It  is  there  held  that 
under  the  statute  (Act  of  1873)  the  question 
of  benefits  can  In  no  case  be  considered  in 
estimating  the  value  of  land  taken,  or  in  es- 
timating the  damages  to  land  not  taken. 
Ifone  of  the  cases  previously  decided,  as  be- 
fore shown  (nor  indeed  is  any  other  author- 
ity referred  to),  sustain  the  doctrine  of  that 
case.  And  we  have  been  unable  to  find  any 
subsequent  case  in  which  it  has  been  cited, 
exci&^i  McBeynoldsy.  BurlingUm  dk  O.  R.  Co,, 
106  ill.  153,  where  it  was  referred  to  by 
counsel,  as  before  shown.  But  it  is  not  rs- 
ferred  to  in  the  opinion,  and  a  holding  cxm- 
trary  to  it  is  made.  There  may  be  expres- 
sions in  other  cases  seemingly  inconsistent 
with  the  doctrine  of  Uie  Page  Case,  but  when 
the  opinions  are  considered  In  the  light  of 
what  was  then  before  the  court,  as  must  al- 
ways be  done,  they  will  be  found  not  to  be 
irreconcilable  with  the  general  doctrine. 

Bv  a  practically  unbroken  line  of  decision 
in  this  state,  it  is  well  settled  that  the  test, 
under  the  present  statute,  as  to  whether  land 
not  taken  is  damaged,  is  the  effect  of  the 
improvement  upon  the  value  of  the  land. 
Under  the  rule  the  land  is  said  to  be  dam- 
aged only  when  there  is  a  diminution  in  its 
value, — ^a  depreciation  in  its  price  or  worth,— 
and  the  compensation  required  to  be  made  is 
the  amount  of  depreciation  or  diminution  in 
value  occasioned  bv  the  construction  and 
operation  of  the  railroad  or  other  improve- 
ment.   Special  benefits  are  such  benefits  flow- 
ing from  the  proposed  public  work  as  ap- 
preciably enhance  the  value  of  the  particular 
tract  of  land  alleged  to  be  benefited.     WiUon 
V.    Chicago  Sanitary  Dist.    Trustees  supra; 
Bohm  V.  Metropolitan  Elev,  R    Co,   139  X. 
Y.  576,  14  L.  R.  A.  844 ;  Bigney  ▼.  Chicago, 
103  111.  64.     As  already  said,  the  fact  that 
other  property  in  the  vicinity  is  likewise  in- 
creased in  value  from  the  same  cause — that 
is,  also  specially  benefited  by  the  improve- 
ment—furnishes no  excuse  for  excluding  the 
consideration  of  special  benefits  to  the  partic- 
ular property,    in  determining  whether  it 
has  been  damaged  or  not,  and.  If  it  has,  the 
extent  of  the  depreciation  in  value.    On  the 
one  hand,  the  damages  must  bo  real  and  sub- 
stantial ;  on  the  other,  the  beneflts  must  be 
such  as  affect  the  market  value  or  use  of  the 
land,  and  such  as  are  capable  of  measurement 
and  computation.    Hence,  all  Inutginary  and 
merely  speculative  damages  or  ^nefitB  are 
excluded  from  consideration.    The  consider- 
ation of  such  benefits  as  tend  specifically  to 
enhance  the  value  of  the  particular  property 
is  not  setting  oft  beneflts  against  the  damage 
to  the  property,  but  is  the  simple  ascertain- 
ment or  whether  the  land  has  been  in  fact 
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depreciated   in  price   or   worth,— that   is, 
-whether  loss  or  damage  has  resulted  to  the 
owner;  for,  if  his  property  is  of  the  same 
-yalae  after  as  before  the  improTement,  he 
Jias  aiiBtaiDed  no  loss.    If  he  has  lost  noth- 
ing^  — if  his  property  has  not  been  depreciated 
in  price  or  value, — it  is  not  damaged,  within 
-the  meaning  of  the  constitution*  and  there 
<S9M  be  no  recovery.     There  can  be  no«  dam- 
Mge  to  property  without  pecuniary  loss  or 
Injury  which  lessens  its  value.     It  therefore 
follows  that  every  element  arising  from  the 
•construction  and  operation  of  the  railroad  or 
other  public  improvement,  which,  in  an  ap- 
preciable degree,  is  capable  of  ascertainment 
m  dollars  and  cents,  that  enters  into  the 
•diminution  or  increase  of  the  value  of  the 
particular  property,  is  proper  to  be  taken 
into  consideration  in  determining  whether 
there  has  been  damage,  and  the  extent  of  it. 
Thus,  the  situation  of  the  property ;  the  use 
to  which  it  is  devoted,  and  of  which  it  is 
susceptible ;  the  character  and  extent  of  the 
business  to  which  it  is  adapted  before  and 
After  the  construction  of  the  public  work ; 
And    indeed   every    fact   and    circumstance 
legitimately  tending  to  show  a  depreciation 
or  enhancement  of  the  value  of  the  prop- 
erty,— are  proper  to  be  considered,  so  far  as 
they  tend  to  snow  the  actual  value  of  the 
land  without  and  with  the  proposed  taking 
for  the  public  use ;  while,  on  the  other  hand, 
A  consideration  of  facts  or  circumstances  tend- 
ing to  show  those  general  benefits  supposed 
to  liow  to  the  community  at  large  or  to  the 
public  generally,  from  the  construction  of 
the  proposed  railroad  or  other  public  work, 
And  the  effect  of  which,  in  determining  the 
injury  or  benefit  to  the  particular  tract  of 
land,  cannot  be  other  than  conjectural  and 
speculative,  is  excluded.     We  need  not  pur- 
ane  the  discussion.    It  is  apparent,  as  before 
stated,  the  real  question  to  be  determined  is 
the  value  of  the  land  not  taken  at  the  time 
of  filing  the  petition  for  condemnation,  with 
and  without  the  improvement.     South  Park 
Gefmrs.   v.   Dunlevy,   91  III.    49;    Ooncordia 
CkmeUry  Auo.  v.  MinntMta  <£  iV.  W,  B.  Oo. 
121  111.  206.    Other  cases  in  this  state,  among 
^which   may  be  mentioned   Shawnutown  v. 
Miuon,  82111.   837,  25  Am.   Rep.   821,  and 
Migney  v.  Chicago,  1(^  111.  64,  amply  sup- 
I>ort  the  views  expressed.     See  also,  Atlanta 
▼.  Oreen,  67  Ga.  886 ;  AUanta  v.   Word,  78 
Oa.  276;  Newman  v.   Metropolitan  Ele9.  B, 
Oo.  118  N.  Y.  618,  7  L.  R.  A.  289;   Bohm 
^.  Metropolitan  Etev.  B,  Oo.  129  N.  T.  676, 
14  L.  R.  A.  344. 


Nor  can  it  be  said  that  the  error  in  giving 
the  instruction  indicated  was  cured  by  other 
instructions  in  the  case.  It  is  true,  the  jnry, 
by  the  third  instruction,  were  told  th^t 
''Just  compensation'  means  the  payment  of 
such  sums  of  money  to  the  owners  of  prop- 
ertv  proposed  to  be  taken  or  damaged  as  will 
make  them  whole ;  so  that,  on  receipt  by  such 
owners  of  the  compensation  and  damages 
awarded,  they  will  not  be  poorer  by  reason 
of  their  property  being  so  taken  or  damaged. " 
That  this  is  an  accurate  statement  of  the  law 
is  not  questioned.  But  it  was  immediately 
followed  by  the  eleventh,  twelfth,  four- 
teenth, sixteenth,  twenty-first,  and  other 
instructions,  in  which  the  jury  were  speci- 
fically told  that  in  arriving  at  the  compensa- 
tion they  must  exclude  from  their  minds, 
and  had  no  right  to  take  into  consideration, 
or  to  offset  against  any  damages  which  may 
be  sustained,  any  benefits  or  advantages 
which  may  accrue  to  said  property  in  com- 
mon with  other  property  in  the  vicinitT'  of 
the  line  of  the  proposed  railroad,  hrr  reason 
of  its  construction  and  operation.  The  Jnry 
would  understand  from  these  instructions 
that,  in  determining  the  compensation  to  be 
paid  for  land  not  taken,  all  benefits  to  the 
particular  property,  where  like  benefits  were 
conferred  upon  other  property  in  the  vicin- 
ity by  the  construction  of  the  railroad,  must 
be  excluded  from  their  consideration,  al- 
though such  benefits  might  materially  en- 
hance the  value  of  appellees*  lots,  even  to 
an  extent  that  would  show  there  was  no  de- 
preciation therein  by  reason  of  the  building 
of  the  railroad,  and  would  award  Just  com- 
pensation upon  that  basis. 

In  respect  of  the  second  instruction  given 
for  appellees,  without  quoting  it,  it  should 
be  said  that  the  Jury  have  little  to  do  with 
the  theory  and  policy  of  the  law.  An  in- 
struction should  be  so  drawn  as  to  be  a  con- 
cise and  accurate  statement  of  the  law.  as 
applicable  to  the  facts  of  the  particular  case. 
While  the  giving  of  this  instruction  would 
perhaps  not  be  prejudicial  error,  it  was  im- 
proper, as  bringing  to  the  attention  of  the 
Jury,  in  an  argumentative  form,  matters  with 
which  they  had  no  immediate  concern. 

For  the  error  in  giving  the  instructions 
before  indicated,  the  judgments  in  the  several 
eases  involved  in  this  appeal  are  reversed,  and 
the  ea/use  is  remanded. 

Mjtfl^radery  </.,  dissents. 
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STATE  of  Oregon,  Kespt., 
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!•   Witnesses  mity  state   their  ander- 
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mie  propcletor  of  a  newspaper  is  responsible  for 

iibeloiis  artioles  Inserted  without  his  knowledge  by 
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standing  as  to  whom  libelous  eharges 
re£Br«  when  the  words  are  ambiauousand  their 
application  doubtful,  whether  the  prooeedlng  is 
oivU  or  oriminaL 


8.  libelous  poblications 
to  be  made  maHcionsly> 


the  editor.    Beaensperger  v.  Kiefte  (Pa.)  6  Cent. 
Bep.208;  Braoe  v«  Beed, IDi Pa.  408^  40  Am.  Bep. 
688. 
The  proprielor  of  a  newspaper  who  Is  also  editor^ 


See  also  35  L.  R.  A.  620. 
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8«  liftckof  consent  to,  or  knewledc^eof^ 
alibeloiu  publication  in  a  Dewspaper  does 
not  neoe89aril7  relieve  tbe  proprietor  or  maDafrer 
from  criminal  responsibility,  under  Code,  fi  1740, 
oreatinff  such  liability  for  publlshlnfr  false  and 
scandalous  matter  *^witb  Intent  to  injure  or  de- 
tame.** 

(November  5,  U0A.) 

APPEAL  by  defendant  from  a  Juds^ent  of 
tbe  Circuit  Court  for  Multnomab  County 
eoDvicting  bim  of  tbe  publication  of  a  libel. 
Affirmed. 
Tbe  facts  are  slated  In  tbe  opinion. 
Mr.  James  F.  Watson  for  appellant 
J/r.   W.  T.  Hume,  DUt,  ^Atty.,  for  the 
State. 

Bean,  Oh,  J.,  delivered  the  opinion  of 
the  court : 

The  defendant  was  indicted,  tried,  and 
convicted  of  the  crime  of  Hbel  for  publishing 
in  a  newspaper  called  the  ''Sunday  Mercury" 
a  libelous  article,  in  which  the  name  of  tbe 
person  alluded  to  therein,  who,  it  is  claimed, 


is  the  prosecuting  witness,  was  not  ines- 
tioned.  For  the  purposes  of  this  appeal,  it 
is  unnecessary  to  set  out  the  article  so  pub- 
lished, or  its  substance,  and  therefore  for 
this  and  other  obvious  reasons,  it  is  omitted. 
At  the  trial,  witnesses  were  called  by  the 
state,  who  testified  that,  on  reading  tbe  ar- 
ticle, they  understood,  from  their  acquaint- 
ance with  the  prosecuting  witness  and  the 
circumstances  alluded  to  in  the  publication, 
that  it  was  intended  and  designed  to  refer  to- 
him.  This  evidence  was  admitted  by  ti>s 
court,  over  the  objection  of  defendant,  and 
such  ruling  is  relied  upon  as  error. 

The  meaning  of  the  defendant,  and  whether 
tbe  libel  was  of  and  concerning  the  prosecut- 
ing witness,  are  undoubtedly  questions  of 
fact,  to  be  determined  by  the  jury  under  the 
instructions  of  the  court ;  but  the  important 
question  still  remains.  Can  the  understand- 
ing or  impression  that  persons  may  get  from 
readinc;  the  objectionable  article  be  received 
as  evidence  of  such  facts?  Upon  this  ques- 
tion the  authorities  are  somewhat  conflicting. 
In  the  followinjc  reported  cases  it  is  held 


is  resprnsible  for  libels  Inserted  therein  by  an  as 
sistant  editor.    Hunt  v.  Bennett,  19  N.  Y.  17S. 

If  amaa  owns  a  newspaper  and  fflves  over  the 
oonductlnff  of  it  to  another,  he  thereby  constitutes 
bim  blj  general  agent  and  is  answerable  for  all  bis 
acts  done  in  the  execution  of  the  trust  whether 
within  or  k)eyond  tbe  intention  of  the  principaL 
Andres  v.  Wells,  7  Johns.  260,  5  Am.  Dec.  287. 

Tbe  mere  fact  that  tbe  publisher  was  away  and 
had  instructed  tbe  person  left  In  charge  of  the  office 
not  to  insert  libelous  matter  in  tbe  paper  will  not 
exonerate  him.  Dunn  v.  Hall,  1  Ind.  MS,  1  Smitb 
(Ind.)  228. 

And  tbe  decisions  are  almost  unanimous  to  the 
effect  that  tbe  publisher  is  civilly  liable  for  all  that 
appears  In  his  paper  whether  with  or  without  his 
knowledge.  Story  v.  Wallace,  60  HI.  51;  Pcrrctv. 
New  Orleans  Newspaper,  26  La.  Ann.  170;  Scrlpps  r. 
Reilly,85Mlch.871,2i  Am.  Rep.  575.88  Mich.  10; 
Buckley  V,  Knapp.48  Mo.  162;  Huff  v.  Bennett,  4 
Sandf .  120;  Robertson  v.  Bennett,  12  Jones  &  S.  06. 

In  8amuel6  v.  Evening  Mail  Asso.,  62  N.  Y.  625, 
however,  it  was  bold  that  an  answer  denying  that 
the  article  was  published  with  tbe  knowledge,  coa- 
eent,  authority,  or  permission  of  defendant,  and 
also  denying  that  any  person  employed  by  defend- 
anc  bad  any  riffht  or  authority  from  it  to  publish 
the  article,  was  not  frivolous. 

The  opinion  in  that  case  was  not  published,  so  tbe 
rea.<«OD8  upon  which  tbe  court  founded  su<di  con- 
clusion do  not  appear. 

In  Gcoflrioh  v.  Stone,  11  Met.  486,  the  Jury  were 
instructed  that  if  tbe  proprietor  of  a  newspaper, 
who  derived  profit  from  the  establishment,  en- 
trusted tbe  publication  to  an  agent  in  whom  he  had 
confidence,  he  is  himself  responsible  for  what  ap- 
pears in  the  paper,  although  it  is  not  shown  that  he 
was  personally  concerned  in  the  particular  publi- 
cation; but  that  such  proprietor  might  show  that 
tbe  piece  complained  of  was  published  contrary  to 
bis  orders,  or  that  it  was  done  clandestinely,  or 
that  some  deceit  was  practiced  upon  bim,  or  that 
tbe  publication  was  made  under  such  circum- 
stances that  neither  he  nor  his  agent  partioipatec^ 
In  it.  Tbe  court  held  that  this  Instruction  was  cer- 
tainly sufficiently  favorable  to  the  defendant,  anc 
•aid,  if  the  proprietor  would  avail  himself  of  a  de- 
nial founded  upon  the  fact  that  tbe  publlcatloi 
was  made  contrary  to  bis  intent  and  against  hi> 
orders  or  through  some  fraudulent  act  of  another. 
ae  should  avail  himself  of  the  earliest  practicable 

86  L.  R.  ^. 


opportunity  to  disavow  tbe  publication  and  to  dis- 
own and  repudiate  it,  in  plain  and  direct  terms.  If 
on  tbe  contrary  he  subsequently  pubtlsbee  an  ar- 
ticle In  referenoe  to  it  giving  it  his  sanction  or 
omitting  to  repudiate  it  and  retract  the  cbiirK^ 
coDtained  in  it,  such  subsequent  article  may  prop- 
erly be  introduced  as  indicative  of  tbe  true  poaitioa 
of  tbe  proprietor  as  to  the  libelous  artiole. 

lAahQ/tiy  far  exemplary  damage$. 

Tbe  tendency,  is,  however,  to  confine  tbe  llabittty 
of  the  proprietor  to  compensatory  damaires  and 
to  refuse  to  permit  tbe  injured  person  to  recover 
exemplary  damages  from  bim. 

If  libelous  language  is  inserted  In  a  newspaper  by 
a  reporter  without  tbe  knowledge  nr  oonsent  of  the 
proprietor,  tbe  latter  is  liable  to  tbe  extent  of  com- 
pensatory  damages,  but  be  can  be  i*i8ited  with  pu- 
nitive damages  only  upon  proof  from  which  hit 
approval  of  his  employte  conduct  can  betegally 
inferred.    Haines  v.  Schults.  60  N.  J.  L.  481. 

The  employment  of  competent  editors,  the  super- 
vision by  proper  persons  of  all  that  is  to  be  inserted^ 
and  tbe  establisbmentand  habitual  enforcement  of 
such  rules  as  would  probably  exclude  improper 
items,  should  exempt  a  publisher  from  any  agirra- 
vation  of  damages  on  account  of  express  malice  of 
bis  subordinates  of  any  libel  published  without  tali 
privity  or  approval.  Detroit  Dally  Post  Co.  v. 
McArtbur,  16  Mich.  447. 

The  publisher  cannot  be  charged  with  tbe  per- 
sonal malice  of  tbe  employ^  who  composed  the 
llbeL    Robertson  v.  Wylde,  2  Moody  &  R.  101. 

Tbe  publisher  is  not  responsible  in  exemplary 
(lamflges  for  tbe  actual  malice  of  bis  subordinates 
unless  be  participated  in  or  ratified  and  confirmed 
the  act.    Eviston  v.  Cramer,  57  Wis.  570. 

The  refusal  of  tbe  editor  to  publish  a  rctractioD 
is  not  sufficient  to  charge  tbe  proprietors  with  ex- 
emplary damages.    Edaall  v.  Brooks,  2  Robt.  414. 

(Mmirua  liabaity. 

The  rule  is,  in  tbe  absence  of  statutory  regulation 
')f  tbe  matter,  that  the  proprietor  is  liable  crimi- 
lully  for  tbe  publication  of  a  UdcI  by  his  servaots. 
Cing  V.  Williams,  Lofft,  750;  Rex  v.  6utch«  Moody 
"£  M.  438:  Rex  v.  Alexander,  Id.  437:  King  v.  Top- 
lanou  4  T.  R.  126;  Com.  v.  Buckingham,  Thacber, 
^•rim.  CSs.  29. 

In  Rex  v.  Walter,  8  Esp.  21,  I#ord  Kenyon  said  li*> 
*va8  dearly  of  the  opinion  that  tbe  proprietor  of  a 
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tbat  sucb  evidence  Is  not  admissible  for  any . 
purpose.  Van  Veehten  v.  Hopkim,  6  Jobns. 
:ail.  4  Am.  Dec.  889 ;  Oilmn  y.  WiUums,  4 
Weod.  820 ;  Goodrich  v.  Damt,  11  M^t.  484 ; 
SnsU  T.  Snow,  18  Met.  282,  46  Am.  Dec.  780 ; 
Oldtown  ▼.  Sfia^eigh,  88  Me.  278.  But,  on 
the  other  hand,  it  is  held,  and  we  think  with 
the  better  reason,  that  when  the  words  are 
ambiguous  as  to  the  person  intended,  and 
their  application  doubtful,  persons  who  read 
the  libel,  and  are  acquainted  with  the  par- 
ties and  the  circumstances,  may  state  their 
judgment  and  understanding  as  to  whom  the 
libelous  charges  referred.  2  Greenl.  Ev. 
§  417 ;  Odger,  Libel  &  Slander,  <»9 ;  Bmart 
▼.  BlancJiard,  42  K.  H.  187 ;  BuueU  v.  Kelly, 
44  Oal.  641,  18  Am.  Rep.  169;  Miller  v. 
Butter,  6  Cusb.  71.  62  Am.  Dec.  768 ;  Ifelton 
▼.  Bf/rcheniuB,  62  111.  236;  Knapp  v.  Fuller, 
65  Yt.  311,  45  Am.  Hep.  618;  McLaughlin 
T.  Rusgell,  17  Ohio,  475 ;  noU  to  Van  Veehten 
T.  Bopkim,  4  Am.  Dec.  339.  The  weight 
of  authority  undoubtedly  supports  this  laUer 
doctrine,  and  we  understund  defendant's 
counsel  to  admit  this  to  be  the  rule  in  ac- 
tioDS  for  damages,  but  he  contends  it  should 
not  prevail  in  criminal  prosecutions.    This 


question,  it  seems  to  us.  Is  settled  by  the 
statute  of  this  state  which  provides  tbat  the 
law  of  evidence  in  civil  and  criminal  actions 
shall  be  the  same,  except  as  otherwise  pro- 
vided in  the  Code  (HiU's  Anno.  Laws, 
§  1864)  ;  but,  whether  it  is  or  not,  we  have 
been  unable  to  discover  any  difference  in  the 
general  rule  governing  the  admission  of  evi- 
dence to  sbow  that  the  words  were  intended 
to  be  used  in  an  actionable  sense,  and,  when 
ambiguous,  to  whom  tbey  were  intended  to 
apply  in  civil  and  criminal  actions.  In  ei- 
ther case  it  is  incumbent  on  the  plaintiff  or 
prosecution  to  show,  by  proper  averments  and 
proof,  that  the  defendant  intended  to  apply 
the  words  used  to  the  plaintiff  or  person  des- 
Iffnated  in  the  indictment  as  the  subject  of 
the  libel ;  and  evidence  competent  in  the  one 
case  must  necessarily  be  so  in  the  other.  The 
object  and  purpose  to  be  attained  by  such 
evidence  is  tbe  same  in  civil  and  criminal 
cases,  aud  the  reason  and  necessity  for  its 
admission  apply  with  equal  force  to  both 
classes  of  actions.  8  Greenl.  £v.  §  174 ;  SteUe 
V.  Fttefferald,  20  Mo.  App.  408;  Com.  v. 
Buckingham,  Thacher,  Crim.  Gas.  29;  Com, 
T.  Morgan,  107  Mass.  199.     In  this  case  the 


uewspaper  was  answerable  erlminally  as  wdl  as 
-civilly  for  the  aets  of  his  servants  or  agents  for 
miaooDdact  In  ouoduoting  of  the  paper.  That  this 
waa  also  tbe  opinion  of  Lord  Hale,  JuaUee  Powell, 
and  Mr.  Justice  Foster,  all  hiirh  authorities.  This 
was  tbe  old  and  received  law  for  above  a  oentory 
«nd  was  not  to  be  broken  in  upon  by  any  new  doo- 
-trioe  upon  libels. 

Ad  Information  for  a  libel  will  lie  against  the 

publisher  of  the  paper,  although  he  did  not  know  of 

Its  being  put  into  the  paper  and  stopped  the  sale  as 

-aoon  as  he  discovered  It.    Anonymous,  Lolft,  ML 

It  la  the  duly  of  the  proprietor  of  a  public  paper 
that  may  be  used  for  ^e  publication  of  improper 
•communlcationa,  to  use  reasonable  caution  Id  the 
<x>Dduct  of  his  buslnesB  that  no  libels  be  published. 
He  is  civilly  reRpooalble  for  the  wrong,  although 
be  had  no  knowledge  of  it,  or  had  actually  forbid- 
den it  Id  advance  and  exeroised  due  care  to  prevent 
it:  and  be  to  criminally  liable  unless  the  unlawful 
publication  was  made  under  such  circumstances  as 
-to  negative  any  presumption  of  privity  or  conni- 
vance or  want  of  ordinary  precaution  on  his  part 
to  prevent  it,  and  for  this  purpose  it  is  not  enough 
to  show  that  he  had  never  seen  the  aQeged  libel  and 
waa  Dot  aware  of  Its  publication  till  it  was  pointed 
-out  to  him  by  a  third  person.  Oom.  v.  Morgan,  107 
Jftass.  liw. 

But  under  the  present  English  statutes  the  pro- 
prietor is  not  liable  criminally  unlera  be  authorizes 
the  publication.  Reg.  v.  Bradlaugfa,  16  Cox,  C.  O. 
217;  Beg.  v.  Bamsay,  15  Cox,  Crim.  Cas.  £31,  48  L.  T. 
N.  a  788;  Beg.  v.  Holbrook,  L.  B.  8  Q.  a  DIv.  80. 47 
L.  J.  Q.  B.  35.87  L.  T.  N.  8.  680.  96  Week.  Bep.  144, 18 
•Cox.  Crim.  Cas.  600,  L.  B.  4  Q.  a  Dl  v.  4£.  48  L.  J.  Q. 
atUI,8BL.T.N.a686.27  Week.  Uep. 818. 

LidbWty  for  eonUmpL 

The  pnbllBher  of  a  newspaper  cannot  exonerate 
-himself  from  liability  to  punishment  for  contempt 
tn  case  an  article  reflecting  on  the  courts  is  pub- 
lished in  his  paper,  by  denying  that  he  had  any 
Imowledge  of  the  article  prior  to  its  publication. 
fteopie  ▼.  Wilson,  64  lU.  196, 16  Am.  Bep.  6S8. 

IdUMHIw  qf  twsmhsr  g^  eorporattoii. 

Hie  secretary  and  tieasnrer  of  a  publishing  oor- 
•poration  who  fs  also  the  owner  of  amajority  of  the 


stock  is  not  personally  liable  for  a  publication  in 
the  absence  of  anything  to  show  that  he  knew  of 
or  consented  to  it.  McCabe  v.  Jones,  12  N.  Y. 
Week.  Dig.  889,  ID  Daly,  228. 

Although  the  mere  fact  that  the  defendant  is  a 
stockholder  in  a  corporation  which  was  guilty  of 
the  publication  of  the  libel,  may  not  render  him 
responsible  for  it,  yet  If  he  was  engaged  in  the  gen- 
eral management  of  the  paper  he  will  be  liable  if 
the  publication  was  unjustifiable.  Nevln  t« 
Spieokeimann  (Pa.)  8  Cent.  Bep.  80L 

lAdbUUy  of  partner. 

One  of  the  proprietors  of  a  paper  is  liable  for 
what  is  done  by  the  others  in  publishing  libelous 
articles  upon  individuals.  McDonald  v.  Woodrulf, 
2  Dill.  244. 

The  actual  malicions  Intent  of  one  of  the  parU 
ners  engaged  in  publishing  a  newspaper,  in  the 
publication  of  a  libel,  is  sufficient  to  render  his  co- 
partner liable  upon  the  ground  that  the  act  having 
been  done  for  his  benefit  by  bis  agent,  within  the 
scope  of  his  employment  in  his  husiness,  it  is  Just 
that  he  should  be  held  responsible  for  It  in  dam- 
ages.   Lothrop  V.  Adams,  188  Mass.  471, 48  Am.  Bep. 

lAoMUtv  for  miBtakea, 

In  England  it  has  been  held  that  the  proprietor 
may  be  liable  for  the  mistakes  of  his  employes 
which  result  In  a  libel  on  a-,  third  person.  Shep- 
heard  v.  Whitaker,  L.  a  10  a  P.:002,  82  L.  T.  N.  S. 
402. 

But  the  law  of  libel*does'not  reach  the  case  of  an 
innocent  mistake  made  by  the  compositor  In  set- 
ting illegible  copy  furnished  by  the  plaintiff  him- 
self. Bullings  V.  Shakespeare,  46  Mich.  408, 41  Am. 
Bep.  166. 

Bula  fit  eoas  the  artUle  i»  true. 

As  a  general  rule  the  truth  of  the  article  is  a  d^ 
fense,  but  there  seems  to  be  a  peculiar  practice 
under  the  Massachusetts  statutes. 

There  if  the  truth  of  the  publication  is  estab- 
lished, to  render  the  publisher  Jable,  the  common- 
wealth must  show  that  he  in  a  legal  sense  actuaUy 
participated  in  or  anthoriaed  the  publication  and 
that  be  did  this  with  an  actual  maUolous  intents 
Oom.  T.  Damon,  186  Mass.  44L  H.  P.  F. 
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language  of  Uie  libel,  so  far  as  the  person 
referrea  to  is  concerned,  is  ambiguous,  and 
its  application  doubtful ;  and  therefore,  un- 
der tne  rule  we  have  stated,  the  evidence  of 
the  witnesses  as  to  whom  thej  understood  it 
to  refer  was  competent. 

2.  The  state,  as  part  of  its  case  in  chief 
offered  in  evidence,  and  the  court  admitted, 
against  the  defendant's  objection,  certain 
affidavits  made  by  him  for  a  continuance, 
separate  trial,  and  change  of  venue.  Just 
what  the  state  expected  to  prove  bv  these 
affidavits  is  not  clear  from  the  record  before 
us ;  but,  if  their  admission  was  an  error,  it 
was  manifestly  not  a  prejudicial  one,  as  the 
affidavits  contained  nothing  which  could  in 
any  way,  so  far  as  we  can  see,  affect  the  sub- 
stantial rights  of  the  defendant,  or  prevent 
a  fair  and  impartial  trial. 

8.  The  remaining  assignments  of  error  are 
based  on  the  giving  ana  refusal  of  certain 
instructions  bv  the  trial  court,  and  defend- 
ant contends  tnat  the  court,  in  charging  the 
jurv,  fell  into  three  leading  errors,  which 
vitiated  a  number  of  the  instructions  given, 
and  led  to  the  rejection  of  all  that  he  re- 
quested. These  three  alleged  errors,  as  stated 
by  his  counsel,  are:  (1)  "That  the  pro- 
prietor or  manager  of  a  newspaper  is  liable 
criminally,  under  our  statutes,  for  whatever 
appears  in  the  paper,  although  It  may  have 
been  published  without  his  knowledge  or 
consent;  (2)  that,  the  publication  being 
proven,  the  malice  and  intent  to  injure  are 
conclusively  presumed;  (8)  that  a  person 
may  be  convicted  of  a  libel  upon  the  prop- 
erty of  another."  In  reference  to  the  last 
two  questions,  as  thus  stated  by  counsel,  it 
seems  to  us  he  has  misinterpreted  the  lan- 
guage used  by  the  court.  We  have  carefully 
examined  the  instructions,  but  do  not  find  it 
stated  anywhere  therein  that  malice  and  an 
intent  to  injure  are  conclusively  presumed 
from  the  fact  of  publication.  The  court  in- 
structed the  jury  **  that  mal  ice  does  not  mean 
a  personal  ill  will  towards  a  person  libeled. 
If  the  publication  be  found  libelous,  the- law 
implies  malice.  If  the  publisher  published 
carelessly,  not  knowing  or  indifferent  what, 
he  is  held  responsible,  as  though  he  read 
every  word.  It  is  a  settled  principle  of  the 
law  that  every  person  is  presumed  to  intend 
the  reasonable  and  natural  consequences  of 
his  own  act.  So,  as  I  have  said,  if  you  are 
satisfied  that  the  defendant  published  the 
newspaper  article  set  out  in  the  indictment, 
and  that  it  was  false  and  scandalous,  you  are 
obliged  to  presume  that  it  was  done  mali- 
ciously and  willfully,  with  intent  to  injure 
and  defame."  This  is  but  an  application  to 
the  facts  of  the  case  of  the  rule  that  when  an 
injurious  publication  is  false,  and  is  in  itself 
defamatory,  the  law  infers  malice,  whether 
the  offender  intended  ill  will  towards  the 
person  injured  or  not.  8  Greenl.  Ev.  618 ;  2 
Whart.  Crim.  L.  fc^  1648;  2  Bishop,  Crlm.  L. 
(New)  g§  922,  928;  Com,  v.  SnelHng,  16 
Pick.  887 ;  Haley  v.  StaU,  68  Ala.  88. 

Every  injurious  publication  of  and  con- 
cerning another.  If  it  contains  libelous 
matter,  is  presumed  to  have  been  made  mali- 
ciously ;  and  this  presumption  continues  un- 
til it  appears  that  the  matter  charged  as  li- 
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belous  is  in  fact  true,  and  was  published 
with  good  moti  ves  and  justi fiable  ends.  Nor 
do  we  understand  the  court  to  have  ruled  that 
the  defendant  could  be  convicted  for  a  libel 
upon  the  property  of  the  prosecuting  witness 
alone,  but  that,  if  the  words  used  apply  to 
his  propertv  in  such  a  manner  as  to  injure 
his  reputation  by  exposing  him  to  hatred, 
contempt,  or  ridicule,  it  would  be  a  libel 
upon  him ;  and  this  we  believe  to  be  the  law. 

This  brings  us  to  the  most  important  ques- 
tion in  the  case  and  that  is  whether,  under 
our  statute,  it  is  a  defense  for  the  proprietor 
or  manager  of  a  newspaper,  when  Indicted 
for  libel,  to  show  that  the  libelous  article  was 
published  without  his  consent  or  knowledge. 
The  statute  provides  that  *^  if  any  person  shall 
.  .  .  publish  or  cause  to  be  published  of 
or  concerning  another  any  false  and  scan- 
dalous matter  with  intent  to  injure  or  defame 
such  other  person,  upon  conviction  thereof 
The]  shall  be  punishea,  "^  etc.  Code,  g  1749. 
It  is  contended  for  the  defendant  that,  to  cod- 
stitute  the  offense  of  libel  under  this  statute, 
the  defendant  must  have  entertained  a  specific 
intent**  to  injure  and  defame"  the  prosecuting 
witness,  and  that  this  intent  could  not  have 
existed  if  the  publication  was  made  without 
his  knowledge  or  consent.  But  the  law  pre- 
sumes that  every  person  intends  the  natural 
and  probable  consequences  of  his  own  act, 
and  therefore,  as  the  natural  and  probable 
consequence  of  the  publication  alleged  in  the 
indictment  was  to  injure  and  defame  the 
prosecuting  witness,  the  law  will  infer  that 
the  defendant,  if  he  caused  or  negligently 
permitted  the  publication,  intended  such 
consequences,  although  he  may  have  enter- 
tained no  special  ill  will  or  malice  towards 
the  person  injured.  "It  is  not  necessary,  to 
render  an  act  malicious,"  says  C?titf  Jfutu» 
Shaw,  **  that  the  party  be  actuated  by  a  feel- 
ing of  hatred  or  ill  will  towards  the  indi- 
vidual, or  that  he  entertain  and  pursue  any^ 
j2:eDeral  bad  purpose  or  design.  On  the  con- 
trary, he  may  be  actuated  by  a  general  good 
purpose,  ana  have  a  real  and  sincere  design 
to  bring  about  a  reformation  of  manners :  but 
if,  in  pursuing  that  design,  he  willfully  in- 
flicts a  wrong~on  others,  which  is  not  war- 
ranted by  law,  such  act  is  malicious. "  Com. 
V.  Snelling,  15  Pick.  840. 

The  question  then  recurs  as  to  whether  the 
manager  or  proprietor  of  a  newspaper  can 
escape  criminal  responsibility  solely  on  the 
ground  that  the  libelous  article  was  pub- 
lished without  his  knowledge  or  consent 
When  a  libel  is  published  in  a  newspaper, 
such  fact  alone  is  sufficient  evidence  prima, 
facie  to  charge  the  manager  or  proprietor 
with  the  guilt  of  its  publication.  By  the^ 
English  authorities,  prior  to  Stats.  6  A  7 
Vict.  chap.  96,  it  was  generally  held,  though 
not  without  some  dissent,  that  the  presump- 
tion was  not  overcome  by  showing  that  the 
defendant  was  perfectly  innocent  oiany  share 
in  the  criminal  publication,  upon  the  ground 
that  it  was  necessary  in  order  to  prevent  the 
escape  of  the  real  offender  behind  some  ir- 
responsible person.  Bex  v.  OuieK,  Moodj  A 
U.  4SS;  Bexr,  Walter,  8  Esp.  21.  But^  by 
the  statute  referred  to,  the  question  was  put 
at  rest,  and  a  defendant  was  permitted  t»^ 
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prove  as  a  defense  that  the  publication  was 
made  without  either  his  consent  or  knowl- 
edge, and  that  it  did  not  arise  from  want  of 
due  care  or  caution  on  his  part.  This,  it  is 
believed,  is  but  a  statutory  declaration  of  the 

f principles  which  ought  to  limit  criminal 
lability  for  the  acts  of  another,  and  which 
have  frenerally  been  recognized  bv  the  courts 
of  this  country  in  similar  cases.  The  manager 
and  proprietor  of  a  newspaper,  we  think, 
onicht  to  be  held  prima  facie  liable  crim- 
inally for  whatever  appears  in  his  paper ;  and 
it  should  be  no  defense  that  the  publication 
"was  made  without  his  knowledge  or  consent, 
unless  it  further  appears  that  it  did  not  occur 
through  any  negligence  or  want  of  ordinary 
care  on  his  part.  One  who  furnishes  the 
means  for  carrvine  on,  and  derives  profit 
from,  the  publication  of  a  newspaper,  and 
intrusts  its  management  to  servants  or  em- 
ploy^ whom  he  selects  and  controls,  may  be 
aaia  to  cause  to  be  published  what  actually 
appears,  and  should  be  held  responsible 
therefor,  whether  he  was  individuailv  cod- 
cemed  in  the  publication  or  not,  if  he  did 
not  exercise  proper  care  and  oversight  over 
the  business  intrusted  to  his  servants.  Crim- 
inal responsibility  for  the  acts  of  an  agent  or 
servant  in  the  course  of  his  employment  nec- 
essarily implies  some  degree  of  moral  guilt 
or  delinquency  on  the  part  of  the  principal ; 
but  this  may  be  shown  either  by  direct  par- 
ticipation in  or  assent  to  the  act,  or  by  a  want 
of  proper  care  or  oversight  or  other  negli- 
gence in  reference  to  the  business  intrusted  to 
the  servant.  We  think,  therefore,  the  mere 
fact  that  the  libelous  article  was  published 
in  the  newspaper  without  the  knowledge  or 
consent  of  its  proprietor  or  manager  is  no  de- 
fense to  a  criminal  prosecution  against  such 
proprietor  or  manager.  In  Cam.  v.  Morgan, 
107  Mass.  199,  this  question  was  considered, 
and  it  was  held  that  in  a  criminal  prosecu- 
tion the  publisher  of  a  newspaper  in  which 
a  libel  appears  is  prima  facie  presumed  to 
have  published  the  libel,  and  that  the  ex- 
clusion of  an  offer  by  the  defendant  to  prove 
that  he  never  saw  the  libel,  and  was  not  aware 
of  its  publication  until  it  was  pointed  out  to 
him,  and  that  an  apology  and  retraction  were 
afterwards  published  in  the  same  paper,  ^ave 
him  no  ground  of  exception.  This  case  is  so 
well  considered,  and  the  rule  governing  the 
criminal  liability  of  the  publisher  of  a  news- 
paper for  a  libelous  article  appearing  therein 
is  so  satisfactorily  stated,  that  we  venture  to 
quote  from  the  opinion  of  the  court  at  some 
length.  The  court,  speaking  through  Mr. 
Justice  Colt,  says:  ''it  is  the  dutv  of  the 
proprietor  of  a  public  paper,  which  may  be 
used  for  the  publication  of  improper  com- 
munications, to  use  reasonable  caution  in  the 
conduct  of  his  business  that  no  libels  be  pub- 
lished. He  is  civilly  responsible  for  the 
wron/r-  to  the  extent  indicated;  and  he  is 
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criminally  liable,  unless  the  unlawful  pub- 
lication was  made  under  such  circumstances 
as  to  negative  any  presumption  of  privity  or 
connivance  or  want  of  ordinary  precaution  on 
his  part  to  prevent  it.    8  Greenf.  Bv.  g§  170, 
178.    We  are  of  opinion  that  the  offer  of  the- 
defendant  did  not  go  far  enouj^h,  in  view  of 
the  law  thus  stated,  to  rebut  the  presumption 
of  guilt  arising  from  the  publication  or  this 
libel.     The  facts  offered  may  be  true,  and  yet 
entirel  V  consistent  with  the  fact  that  the  con- 
duct 01  the  newspaper  was  under  his  actual 
direction  and  charge,  at  a  time  when  he  was. 
neither  absent  from  home  nor  confined  by 
sickness,  and  when  his  want  of  knowledge 
would  necessarily  imply  criminal  neglect  to- 
exercise  proper  care  and  supervision  over  the 
subordinates  in  his  employ.     It  is  consistent, 
also  with  such  information,  in  this  instance, 
in  regard  to  the  proposed  libelous  attack,  as- 
should  have  put  him  on  inquiry,  and  with 
the  fact  that  the  general  management  of  the 
paper  was  of  sucn  a  character  as  to  justify 
the  inference  that  the  defendant  approved  or 
or  connived  at  publications  of  this  descrip- 
tion, and  had  given  his  general  assent  to- 
them.  Under  such  circumstances,  the  defend- 
ant ought  not  to  be  permitted  to  escape  on  the- 
plea  that  he  had  not  seen  the  particular 
article,  and  did  not  know  of  its  publication.  ** 
So,  also,  in  the  case  at  bar.    The  fact  that 
defendant  did  not  see  or  know  of  the  libelous* 
article  until  after  its  publication  is  not  in 
any  way  inconsistent  with  the  other  fact  that 
the  paper  may  have  been  under  his  personal 
supervision  and  control,  so  that  his  want  or 
knowledge  would  necessarily  impl^  either  a 
criminal  neglect  in  failing  to  exercise  proper 
care  and  supervision  over  his  subordinates,  or 
criminal  indifference  as  to  the  character  of 
the  articles  appearing  in  the  paper.    It  is  en- 
tirely consistent,  also,  with  the  fact  that  the- 
management  of  the  paper  and  its  general 
character  may  have  been  such,  and,  indeed, 
if  we  are  to  judge  from  the  copy  of  it  appear- 
ing in  the  transcript,   it  undoubtedly  waa 
such,  as  not  only  to  justify  the  inference,  but 
the  belief,  that  its  proprietor  or  manager  ap- 
proved of  or  connivea  at  the  publication  of~ 
articles  of  the  character  set  out  in  the  indict- 
ment, and  had  at  least  given  his  general  con- 
sent to  their  publication.     Under  such  cir- 
cumstances, and  in  view  of  the  law  as  we 
understand  it,  the  court  committed  no  error 
in  instructing  the  jury  that  ''it  is  not  a 
justification  m  a  newspaper  proprietor  to> 
show  that  the  article  was  published  without 
his  consent  or  knowledge.*'    Whart.  Crim. 
L.  §§  1627,  1649 ;  1  Bishop,  Crim.  L.  (New) 
g§  219-221 ;  PeopU  v.  WiUan,  64  111.  195,  16^ 
Am.  Rep.  528;  Com.  v.  Daman,  186  Mass. 
441. 

Finding  no  error  in  the  record,  the  judgment 
oj  the  court  Mow  m%M  be  affirmed. 
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UNITED  STATES  CIRCUIT  COURT  OF  APPEALS.  FIRST  CiltCUIT. 


William    H.   KING,  by    Caleb  Eaton,  His 
Next  Friend,  Appt., 

V, 

McLEAN  ASYLUM  OF  THE  MASSACHU- 
SETTS GENERAL  HOSPITAL  et  oL 

(04  Fed.  Bep.  881J 

1.  Jurifldietlon  of  a  habeas  corpnfl  ease 
OB  the  £roiuid  of  citlsensbip  may  exist  in 
a  federal  oourt  under  U.  S.  Rev.  Stat.,  751, 752, 
where  the  strict  Issue  between  citizens  of  differ- 
ent states  Is  whether  or  not  the  petitioner  is  enti- 
tled to  his  liberty  from  restraint  as  an  insane 
person  anywhere. 

:2»  Jurifldlctioii  of  ''eontrowersy'*  be- 
tween citizens  of  different  states  trirento  fed- 
eral  courts  by  the  constitution,  extends  to  all 
*'cases"  or  '*sult8"  between  such  parties,  includ- 
ing a  habeas  corpus  which  involves  the  ritf  ht  to 
personal  liberty. 

S*   An  appeal  and  not  a  writ  of  error 

is  the  proper  mode  of  revlewinn'  a  decision  on 
habeas  corpus  by  the  circuit  court  of  appeals  of 
the  United  States. 

•4*  A  digmlasal  hsr  a  state  oonrt  of  a  pe- 
tition for  a  writ  of  habeas  corpns  to  re- 
lease a  person  from  a  lunatic  asylum  althoiiuh 
incidentally  accompanied  by  a  direction  that  he 
should  I'emain  In  the  asylum  will  not  preclude  a 
federal  oourt  from  taking  Juri.sdictlon  of  a  sub- 
sequent petition  for  the  same  purpose. 

^.  The  power  of  the  oonrt  to  substitute 
a  guardian  ad  litem  for  the  next  friend  of 
an  incompetent  person  is  broad  and  necessarily 
exercised  in  a  summary  way,  and  may  be  doue 
without  notice  to  the  next  friend. 

'6.  An  order  discharging  a  writ  of 
habeas  corpns npon  the  report  of  a  guardian 
ad  litem  will  not  be  reversed  because  of  what 
the  appellant  may  allege  be  could  have  proved 
where  the  record  shows  no  proof  or  offer  to  give 
proof  of  any  facts  which  would  require  a  differ- 
ent dedfllon. 

<OotoberlS,189U 

APPEAL  by  petitioner  from  a  decree  of  the 
Circuit  Court  of  the  United  States  for  the 
District  of  Massachasetts  which  dismi.ssed  a 
petition  for  habeas  corpus  to  release  petitioner 
from  the  custody  of  the  defendant  asylum 
and  olso  appeal  from  an  order  dismissing  con- 
tempt proceedings  to  punish  defendants  for 
the  removal  of  plaintiff  to  other  custody  pend- 
ing the  proceedings.    Affirmed. 

The  facts  are  stated  in  the  opinion. 

Before  Putnam,  Circuit  Judge,  and  Nelson 
=and  Webb,  District  Judge: 

Mr.  Edward  Awery  for  appellant. 

Meure.  Oeorgf^e  O.  Shattuck*  William 


NOTB.— Some  authorities  on  the  Jurisdiction  of 
'federal  courts  in  habeas  corpus  cases  are  found  In 
Be  Beinitz  (a  a  B.  D.  N.  Y.)  4  L.  R.  A.  236.  and 
no«€«  and  In  State  v.  Winters  (Kan.;  10  L.  It  A.  tas, 
and  note. 

On  the  question  of  the  existence  of  such  jurisdic- 
tion based  on  diverse  citizenship  instead  of  a  fed- 
•eral  question  the  present  case  is  one  of  Urst 
impression*  although  oonfllotlnflr  dicta  and  non- 
Judicial  opinions  have  been  expressed  upon  IL 
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A*  Manroe*  William  F«  Wharton*  and 
Bichard  L.  Sweeajr  for  appellees. 

Putnam,    Circuit   Judge,    deliyered    the 

opinion  of  the  court: 

The  opinion  fi]ed  in  this  case  June  4,  1894 
(64  Fed.  Rep.  835),  disposed  of  the  question 
of  the  jurisdiction  of  this  court,  and  also  of 
that  of  the  jurisdiction  of  the  circuit  court, 
so  far  as  the  latter  relates  to  any  alleged 
restraint  contrary  to  the  Constitution  or  laws 
of  the  United  States,  but  left  open  the  ques- 
tion of  its  jurisdiction,  so  far  as  based  on  the 
diverse  citizenship  of  the  parties  to  the  peti- 
tion. We  must  dispose  of  this,  because  it  is 
necessary  to  determine  whether  we  should 
affirm  or  reverse,  or  only  direct  the  circuit 
court  to  dismiss. 

The  allc.i^ations  in  the  petition  touching 
thecitizensbip  of  the  petitioner  are  not  in  the 
usual   form,  and  it  njay  well  be  questioned 
whether  they  arc  sufficient;  yet  there  is  so 
much  doubt  toucliing  tliem  that  the  court 
does  not  feel  itself  called  on  to  dismiss  the 
case  on  this  account  of  its  owu  motion.     If 
the  cose  before  the  court  was  one,  admittedly, 
of  such  degree  of  insanity  in  the  petitioner 
that  it  was  apparent  the  essential   question 
was  of  the  place  and  cimracterof  his  confine- 
ment, either  for  restraint  or  cure,  a  very  dif- 
ferent question  would  be  presented  from  that 
which  we  understand  is  raised  by  the  record. 
In  that  event  the  circuit  court   would  hsve 
been  asked  to  perform  the  duties  ordinarily 
vesting  in  a  superior  court  of  common  law, 
or  in  the  chancellor,  as  jarene  patrux;  and 
under  such  circumstances  it  would  have  had 
no  jurisdiction,  as  wc  will  explain  hereafter. 
We  conclude,  however,  that  the  strict  issue 
here  is  that  the  petitioner  is  not  of  unsound 
mind,  to  that  extent  that  he  is  incapable  of 
self-control  or  self-cure,   or  needs  hospital 
treatment,   and  that  he   is  entitled   to  his 
liberty  on  the  ground  that  restraint  of  him 
as  an  insane  person  anywhere  cannot  be  au- 
thorized.    We  hare  come  to  this  understand- 
ing, altliongh  the  pleadings  are  not  positive 
on  this  point.     The  precise  question  of  juris- 
diction thus  raised   has  not  been  authori- 
tatively determined.     In  lie  Burrus,  186  U. 
S.  580, '34  L.  ed.  500,  the  following  occurs  oo 
pages  595  and  596,  136  U.  S. ,  and  at  pages 
511,  512,  34  L.  ed.  :    *'So  far  as  the  question 
whether  the  custody  of  a  child  can  be  brought 
into  litigation  in  a  circuit  court  of  the  United 
States,  even  where  the  citizenship  of  the  op- 
posing parties  is  such  as  ordinarily  oonfen 
jurist)  iction  on  that  court,  the  matter  was  left 
undecided  in  the  case  of    Barry  v.  Mereein 
[46  U.  S.  5  How.  108,  13  L.  ed.  70].     Ob- 
viously, although  the  statutes  of  the  United 
States  have  since  enlarged  the  jurisdiction  of 
the  circuit  courts  by  declaring  that  they  shall 
have  originni  cognizance,  concurrent  with  the 
courtA  of  the  several  states,  of  all  civil  suits 
arising  under  the  Constitution  or  laws  of  the 
United  States,   or  treaties  made,   or  which 
sliiill  be  made,   under  their  authority,   ths 
difficulty  is  not  removed  by  this  provisioB, 
for,  as  we  have  already  said,  the  custody  and 
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•j^aidianship  by  the  parent  of  his  child  does 
oot    arise  under  the  Constitution,  laws  or 
treaties  of  the  United  States,  and  is  not  de- 
pendent on  them.     But  wtiether  the  diverse 
-citizenship   of  parties  contesting  this  right 
to  the  custody  of  the  child  could,  in  the  courts 
of    the  United  States,   give  jurisdiction  to 
those  courts  to  determine  that  question,  has 
never  been  decided  by  this  court,  that  we  are 
aware  of.    Nor  is  it  necessary  to  decide  it  in 
this  case,   for  the  order  for  the  violation  of 
which  the  petitioner  is  imprisoned  for  con- 
tempt is  not  a  judgment  of  the  circuit  court 
•of  the  United  States,  but  a  judgment  of  the 
district  court  of  the  same  district." 

In  addition  are  the  expressions  cited  on 
page  505.  186  U.  S.,  and  pase  511,  84  L.  ed., 
from  Barry  v.  Mereein,  46  U.  8.  5  How.  108, 
13  L.  ed.  70,  to  the  effect  that  the  questions 
involved  in  writs  of  habeas  corpus  are  or- 
dinarily incapable  of  being  reduced  to  any 
•standara  of  pecuniary  value.   We  are  entirel  y 
satisfied,  however,  that  none  of  the  statutes 
relating  specifically  to  the  jurisdiction  of  the 
-circuit  courts,  and  involving  money  values 
as  a  condition  of  such  jurisdiction,  including 
that  of  March  8,  1875,  chap.  187  (18  Stat,  at 
Ii.  470),  and  that  of  March  8,  1887,  as  re- 
enacted  by  the  Act  of  August  18,  1888,  chap. 
866  (25  Stat.  at.  L.  483),  has  taken  from  them 
jurisdiction  of  the  issue  in  this  case,  so  far 
as  it  can  be  found,  if  at  all,  in   any  older 
•statute,   and  that,  therefore,  we  are  not  re- 
•quired  in  this  case  to  look  for  a  money  value. 
That  such  statutes  have  only  a  limited  range, 
either  in  vesting  the  circuit   courts  with 
jurisdiction,  or,  on  the  other  hand,  of  devest- 
ing them  of  jurisdiction  given  them  by  any 
authority  outside  of  statutes  of  that  partic- 
ular class,  was  settled  in  Re  Hohont^  150  U. 
S.  658,  87  L.  ed.  1211.     The  proposition  is 
also  supported  by   United  States  v.  Mooney, 
116  U.  S.  104,  29  L.  ed.  550.     Here  it  was 
held  that  the  general  terms  of   the  Act  of 
March  8,   1875,   did  not  invest  the  circuit 
-courts  with  jurisdiction  over  suits  for  pen- 
alties and  forfeitures,  which  had  been  before 
exclusively  vested  in  the  district  courts.   The 
-court  said   (page  106,  116  U.  S.,  and  page 
551,  29  L.  ed.)  :    ''To  sustain  the  contention 
of  plaintiffs  [that  is,  the  United  States],  we 
must  hold  that  the  purpose  of  section  1  of  the 
Act  of  March  8,  1875,  was  to  repeal  by  im- 
plication, and  supersede,  all  the  laws  con- 
ferring jurisdiction  on  the  circuit  courts, 
and,  of  itself,  to  cover  and  regulate  the  whole 
subject.     But  this  construction  would  lead  to 
consequences  which  it  is  clear  congress  did 
not  contemplate.     All  the  laws  in  force  De- 
cember 1,  i878,  prescribing  the  jurisdiction 
of  the  circuit  courts,  were  reproduced  in  Rev. 
Stat.  §  629 ;  and  the  jurisdiction  was  stated 
under  twenty  distinct  heads,    eighteen  of 
which  had  reference  to  the  jurisaiction  in 
ci  vil  cases.   In  sixteen  of  these  eighteen  heads 
the  jurisdiction    is  conferred   without  re- 
ference to  the  amount  in  controversy.    .    .    . 
The  Act  of  1875,  it  is  clear,  was  not  intended 
to  interfere  with  the  prior  statutes  conferring 
jurisdiction    upon   the  cireuit  or   district 
courts  in  special  cases,  and  over  particular 
subjects.     Third  Nat.  Bank  ef  8i.  Louis  v. 
Harrison,  8  McCrary,  162,  8  Fed.  Rep.  781. 
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Its  purpose  was  to  srive  to  the  circuit  courts 
a  jurisdiction  which  the  federal  courts  did 
not  then  possess,  by  enlarging  their  jurisdic- 
tion in  suits  of  a  civil  nature  at  common  law 
or  in  equity,  and  not  to  take  away  from  the 
circuit  or  district  courts  jurisdiction  con- 
ferred by  prior  statutes,  or  to  divide  the  juris- 
diction which  had  for  so  long  a  time  been 
vested  exclusively  in  the  district  courts.** 

Section  761  of  tiie  Revised  Statutes,  giving 
power  to  issue  writs  of  habeas  corpus,  stands, 
so  far  as  the  statutes  of  March  8,  1875,  August 
18,  1888,  and  other  statutes  of  that  class,  are 
concerned,  on  the  same  footing  as  section  629, 
referred  to  in  United  States  v.  Mooney;  so  that 
if  section  751,  and  the  original  enactment  out 
of  which  it  arose,  ever  vested  in  the  cireuit 
courts  lurisdiction  when  the  issues  arose  as 
they  arise  in  the  case  at  bar,  that  jurisdiction 
remains  unaffected  by  any  other  legislation. 
Be  LauisnlU  Underwriters,  184  U.  8.  488,  88 
L.  ed.  991,  also  tends  to  confirm  our  con- 
clusions on  this  point. 

It  is  claimed  by  the  appellees  that  this 
proceeding  is  not  a  controveray.  In  the  sense 
of  the  constitution,  and  that  it  is  only  an 
inquisition  in  behalf  of  the  state.  The  ap- 
pellees rely  even  on  the  method  of  entitling 
the  cause,  but  this  palpably  goes  too  far. 
Cases  of  habeas  corpus  in  the  federal  courts 
may,  after  the  writ  issues,  be  entitled  in 
behalf  of  the  United  States,  as  was  done  In 
the  first  one  before  the  supreme  court  United 
States  T.  Hamilton,  8  U.  S.  8  Dall.  17,  1  L. 
ed.  490.  So  that,  if  the  entitling  was  of 
effect,  we  would  have  here  a  prooeieding  in 
behalf  of  the  United  States,  over  which  ito 
courte  would  clearly  have  i  urisdictlon.  How- 
ever, this  matter  of  entitling  with  the  name 
of  the  sovereign  or  state,  and  substantially 
all  that  was  formerly  said  touching  the  pre- 
rogative character  olf^certain  writs,  nave  long 
ceased  to  be  of  value.  Kentucky  v.  Dennison, 
65  U.  S.  24  How.  66,  97,  16  L.  ed.  717.  725. 

It  is  true  that,  as  claimed  by  the  appellees, 
Judge  Betts,  in  his  opinion  in  Be  Burrus,  186 
U.  8.  597,  84  L.  ed.  514,  42  Fed.  Rep.  118, 
did  say.  on  page  615,  186  U.  8.,  84  L.  ed. 
509,  and  page  118,  42  Fed.  Rep.  as  follows : 
*'A  orocedure  by  habeas  corpus  can  in  no 
legal  sense  be  regarded  as  a  suit  or  con- 
troversy between  parties.  It  is  an  inquisition 
by  the  government  at  the  suggestion,  and 
instance  of  an  individual,  most  probablv, 
but  still  in  the  name  and  capacity  of  the 
sovereign,  to  ascertain  whether  an  infant  is 
in  this  case  wrongfully  detained,  and  in  a 
way  conducive  to  its  prejudice." 

But  the  latter  of  his  two  sentences  qualifies 
the  firat,  and  shows  that  he  had  in  mind  the 
same  class  of  writs  which  Chief  Justice  Shaw 
observed  upon,  when,  in  Com.  v.  Briggs,  16 
Pick.  208,  he  said,  on  page  205,  that  "as  a 
general  rule  the  writ  of  habeas  corpus,  and 
all  action  upon  it,  are  governed  by  the  ju- 
dicial discretion  of  the  court,  in  directing 
which  all  the  circumstances  are  to  be  taken 
into  consideration."  The  writ  before  Judge 
BeUs,  as  well  as  that  which  Chief  Justice 
Shaw  was  considering,  involved  only  the 
question  of  the  custody  of  a  child,  wlui  ref- 
erence to  which  the  court  site  wtrene  patries, 
and  the  remarks  of  these  learned  judges  wera 
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appropriate  to  the  subject-matter.  We  may 
•8  well  emphasize  at  this  point  the  distinc- 
tion between  proceedinji^s  under  the  writ, 
when  they  truly  involve  personal  liberty,  and 
proceedings  like  those  before  Judge  Betts  and 
(^Uef  Justice  Sbaw,  touching  the  custody  of 
a  child, — ^a  distinction  which  we  have  already 
made  the  basis  of  our  consideration  of  tlie 
issues  in  this  case.  The  former  involve  mat- 
ters of  right,  but  the  latter  only  the  exercise 
of  a  wise  discretion  as  to  care,  nurture,  or 
education,  and  the  writ  Is  merely  a  con- 
venient incident  of  the  litigation.  The  dis- 
tinction was  well  made  by  Judge  Betts,  in 
186  U.  S.,  on  page  602,  84  L.  ed.  IK)5;  and 
in  42  Fed.  Eep.  page  118,  as  follows :  **  The 
incongruity  of  awarding  proofs,  at  the  in- 
stance of  husband  or  wife,  to  take  nwa^  an 
infant  child  from  the  parent  having  it  in 
nurture  and  keeping,  upon  the  allegation 
that  such  keeping  is  a  wrongful  imprison- 
ment, is  most  palpable  and  striking.  It  is 
a  bold  figure  of  speech,  or  rather  fiction,  to 
which  the  law  ought  not  to  resort,  unless  in- 
dispensably necessarv  to  be  employed  in  pre- 
servation of  parental  rights,  or  the  personal 
fondness  of  the  child." 

To  follow  these  suggestions  to  their  legiti- 
mate conclusion,  the  inference  from  them  is 
that  where  the  court  proceeds  parens  patrics 
this  writ  continues  its  prerogative  character ; 
but  where  the  issue  is  that  of  actually  il- 
legal restraint  the  proceeding  is  the  suit  of 
the  petitioner,  and  not  of  the  state.  But  the 
appellees  rely  on  a  supposed  distinction  be- 
tween the  use  of  the  word  ''cases"  and  the 
word  ''controversies"  in  the  section  of  the 
constitution   defining   the  federal   judicial 

flower.  That  section  uses  the  word  "cases" 
n  the  first  three  clauses,  namely,  "cases,  in 
law  and  equity, "  arising  under  the  Constitu- 
tion and  the  laws  and  treaties  of  the  United 
States,  "cases  aitecting  ambassadors,  other 
public  ministers  and  consuls,"  and  "cases  of 
admiralty  and  maritime  jurisdiction."  Bo 
far  it  has  relation  mainly,  although  not  en- 
tirely, to  the  subject-matter  of  the  litigation, 
and  not  to  the  parties  involved,  u  then 
changes  to  the  word  "  controversies, "  and  uses 
this  with  reference  to  "controversies  to  which 
the  United  States  shall  be  a  party,"  "to  con- 
troversies between  two  or  more  states, "  and 
then,  withoutrepeating  the  word,  continues, 
"  between  a  state  and  citizens  of  another  state ; 
between  citizens  of  different  states ;  between 
citizens  of  the  same  state  claiming  lands 
under  grants  of  different  states,  and  between 
a  state,  or  the  citizens  thereof,  and  foreign 
states,  citizens  or  subjects."  The  eleventh 
amendment  totheCk)nstitution,  which  limits 
the  judicial  power  of  the  United  States  with 
reference  to  the  states,  provides  that  it  shall 
not  extend  "to  any  suit**  of  the  class  described 
in  it.  As  to  the  change  in  phraseology  found 
in  this  amendment,  tJie  supreme  court  very 
toon, — ^that  is,  in  1821, — in  Cohens  v.  Vir- 
ginia, 19  U.  8.  6  Wheat.  264,  5  L.  ed.  257, 
after  great  deliberation,  determined  in  effect 
that  the  word  "suit"  is  not  so  broad  as  the 
word  "oontroversv,"  because  the  cx)urt  main- 
tained its  jurisdiction  on  a  writ  of  error, 
although  the  defendant  was  the  state  of  Vir- 
ginia ;  pointing  out  carefully  that  a  proceed- 
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ing  in  error  is  not  a  suit,  although  it  cumct 
be  denied  that  it  is  a  controversy.     Mr. 
Justice  IredeU,  in  Chislu^mT,  Oeorgia,  SU.  8. 
2  Dall.  419.  431,  432,  1  L.  ed.  440,  445.  dU 
tinguished  between  the  word  ''controversies*' 
and  the  word  "cases,"  in  this  connection,  br 
confining  the  former  to  such  as  are  of  a  civil 
nature;  and  Mr.  Justice  Story,  in  the  first 
edition  of  his  Commentaries  on  the  Constitu 
tion,  both  in  the  text,  at  section  16S4,  anu 
in  the  note  to  section  1668,  recognized  the 
possibility  of  this  distinction,  but  did  not 
positively  approve  or  disapprove  it.    It  has 
been  su^irested  that  the  wonl  "all,"  used  in* 
connection  with  the  word  "cases,"  and  omit- 
ted in  connection  with  the  word  "oontro- 
versies,"  has  peculiar  force.    This  does  not 
seem  well  sustained,  but  if  it  were  it  would 
not  touch  the  question  we  are  considering. 
The  change  under  consideration,  from  tiie 
word  "cases"  to  the  word  "controversies,*' 
will  be  found  to  have  been  a  mere  matter  of 
style,  and  to  have  no  relation  to  any  limita- 
tion or  extension  of  the  class  of  questioiiB  t& 
be  adjudicated.    As  we  have  sAreadj  aaid, 
so  long  as  this  section  of  the  constitation 
speaks  especially  with  reference  to  the  natuiv 
of  the  questions  involved,  it  uses  the  won'. 
"cases,"  but,  when  it  considers  more  par 
ticularly  proceedings  having  relation  to  the 
existence  of  parties,  it  uses  the  word  **  con- 
troversies," probably  because,  when  parties 
are  spoken  of  as  arrayed  against  each  other. 
literary    style    suggested    the   change.     A 
lengthy  examination  of  its  history  is  excus 
able,  because  of  the  interesting  character  of 
the  topic,  and  of  the  clear  result  to  which  v 
brings  us.    Prior  to  the  adoption   of  thc^ 
Articles  of  Confederation,  the  powers  exer- 
cised by  congress  were  of  a  revolutionary 
character,  and  were  not  accurately  defined. 
Tbeii  growth  and  general  features  were  well 
explained  in  PenhatUno  v.  Daane^  8  U.  8.  S* 
Dall.  54,  1  L.  ed.  507.    It  was  said  that: 
"The  powers  of  congress  at  first  were,  in- 
deed, little  more  than  advisory :  but  In  pro- 
portion as  the  danger  increased  they  wer^ 
gradually  enlarged,  either  by  express  grant 
or  by  implication  arising  from  a  kind  of  un- 
defined authority  suited  to  the  unknown  ex 
igencies  that  might  arise." 

Mr,  Justice  Iredell,  in  his  opinion,  on  pa^ 
92,  1  L.  ed.  523,  touching  the  power  of  tbc 
congress  of  the  confederation  in  prize  ap- 
peals, said :  "  It  never  was  considered  that 
before  the  actual  signature  of  the  Articles  o^ 
Confederation  a  citizen  of  one  state  was,  t«' 
any  one  purpose,  a  citizen  of  another.  Fo 
was,  to  all  substantial  purposes  as  a  for- 
eigner to  their  forensic  jurisprudence.  If 
rifforous  law  had  been  enforced,  perhaps  he 
might  have  been  deemed  an  alien,  without  an 
express  provision  of  the  state  to  save  him. 
And  as  an  unjust  decision  upon  the  law  of 
nations  in  the  case  of  a  foreigner  to  all  the 
states  might,  if  redress  had  not  been  given, 
have  ultimately  led  to  a  foreign  war,  an  nn 
just  decision  on  the  same  law  in  one  state,  t> 
Ihe  prejudice  of  a  citizen  of  another  state, 
might  have  ultimately  led,  if  redress  had 
not  been  given,  to  a  civil  war, — an  evil  much 
the  more  dreadful  of  the  two.  I  have  made 
these  observations  merely  as  to  the  propriety 


1804.        Kma  t.  McLmak  Abtlum  of  thb  HAea^CHusKTTi  Gknsbal  HeapirjOi. 


TOT 


that  thffl  power  should  hare  been  dele/^ated, 
and  tbexefore  to  show  that,  if  it  was  assumed 
without  adequate  authority,  it  was  not  an 
Arbitrarv  and  nnnatural  assumption  of  a 
power  that  ought  ezclusiTely  to  belong  to  a 
•in^le  state." 

This  was  a  distinct  shadowing  out  of  the 
necessity  of  the  exercise  of  federal  Judicial 
power  with  reference  to  every  question  which 
might  arise  between  citizens  of  dijferent 
states.  The  congress  of  the  confederation  did 
not  ^o,  in  terms,  to  that  extent,  but  it  did  in 
epirit,  because  its  resolutions  of  March  6, 
1779,  embraced  the  following:  "That  con- 
fess is  by  these  United  States  invested  with 
the  supreme  sovereign  power  of  war  and 
peace ;  that  the  power  of  executing  the  law 
of  nations  is  essential  to  the  sovereign  su- 
preme power  of  war  and  peace ;  that  the  le- 
gality of  all  captures  on  the  high  seas  must 
be  determined  by  the  law  of  nntions :  that  the 
authority  ultimately  and  finally  to  decide  in 
all  matters  and  questions  touching  the  law 
of  nations  does  reside  and  is  vested  in  the 
sovereign  supreme  power  of  war  and  peace." 

The  context  shows  that  congress  had  espe- 
cially in  mind  in  these  resolutions  prize 
cases,  or,  at  the  most,  causes  arising  under 
the  law  of  nations,  so  far  as  it  relates  to  war 
and  peace ;  but  the  underlying  principle  an- 
nounced mav  be  involved  in  any  controversy 
between  citizens  of  different  states,  who,  as 
the  law  is  now  well  settled,  are  entitled  in 
the  federal  tribunals,  under  very  many  cir- 
cumstances, to  appeal,  as  against  each  other, 
to  the  general  commercial  law  and  the  rules 
of  international  iurisprudenoe. 

The  first  oflScial  appearance  of  this  topic  in 
the  convention  which  framed  the  constitution 
was  in  the  ninth  of  the  resolutions  of  Mr. 
Randolph,  which  formed  the  basis  of  its 
deliberations.  Nearly  all  of  this  resolution, 
which  subsequently  became  the  thirteenth, 
and  afterwards  the  sixteentli,  was  akin  to 
those  portions  of  the  section  of  the  constitu- 
tion under  consideration,  which  had  more  in 
Tiew  the  subject-matter  of  1  itigation  than  the 
parties ;  and  it  used  the  word  **  cases, "  except 
at  the  very  last,  where  it  enlarged  to  the  ex- 
pression, "and  questions  which  involve  the 
national  peace  or  harmony. "  This  expression 
is  very  important,  as  it  ran  throughout  the 
proceedings,  until  they  came  down  to  the 
mere  matter  of  arrangement  and  style.  The 
following  appears  (Madison's  Debates,  p. 
882)  to  have  occurred  Julv  18 : 

'*The  thirteenth  resolution,  *The  Jurisdic- 
tion of  the  national  ludiciary,'  etc.,  being 
then  taken  up,  several  criticisms  having  been 
made  on  the  definition,  it  was  proposed  by 
Mr.  Madison  so  to  alter  it  as  to  read  thus: 
'That  the  jurisdiction  shall  extend  to  all 
cases  arising  under  the  national  laws,  and  to 
such  other  questions  as  may  involve  the 
national  peace  and  harmony,* — which  was 
agreed  to,  nem.  eon.^ 

In  this  broad  form,  using  the  sweeping 
word  ** questions, "  than  which  no  word  couln 
more  explicitly  cover  every  issue  of  a  judicial 
character,  this  subject-matter  went,  without 
further  amendment  or  discussion,  to  the  com- 
mittee of  detail,  as  the  sixteenth  resolution 
officially  sent  to  it  as  agreed  to  by  the  con- 
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vention.  The  committee  of  detail,  of  which 
Mr.  Randolph  himself  was  a  member,  was 
appointed  July  21,  in  accordance  with  the 
following  proceedings :  **It  was  moved  and 
seconded  that  the  proceedings  of  the  conven- 
tion for  the  establishment  oi  a  national  gov- 
ernment, except  what  respects  the  supreme 
executive,  be  referred  to  n  committee  for  the 
purpose  of  reporting  a  constitution,  con- 
formably to  the  proceedings  aforesaid,  which 
passed  unanimously  in  the  affirmative." 

The  only  amendments  we  need  note,  which 
were  made  by  the  convention  in  that  part  of 
the  draft  constitution,  reported  by  the  com- 
mittee, touching  the  federal  judicial  power, 
were  as  follows:  The  words  "in  law  and 
equity"  were  inserted ;  but  if  these  were  in- 
tended as  anything  more  than  to  shut  out,  as 
a  matter  of  greater  caution,  an  implication 
of  limitation,  it  is  to  be  said  that  they  affect 
only  the  word  "  cases,  **  and  not  the  word  "  con- 
troversies." The  provision  touching  cases 
arising  under  the  constitution  and  treaties, 
and  that  touching  controversies  to  which  the 
United  States  shall  be  a  party,  likewise  came 
in  by  amendment.  But,  except  the  one  re- 
lating to  cases  arising  under  the  constitution, 
which  evidently  had  been  passed  over  by 
the  committee  or  detail  because  the  policy  of 
the  convention  had  not  been  settled  in  regard 
to  it,  these  amendments  were  adopted,  nem, 
eon. ,  and  there  is  nothing  to  show  that  the 
failure  of  the  committee  to  include  them  was 
anything  more  timn  a  failure  in  detail.  All 
the  other  amendments  were  verbal,  and  in  no 
view  was  there  anything  in  any  of  the  amend- 
ments which  aflfects  the  question  we  are  con- 
sidering. After  this  draft  was  completed  by 
the  incorporation  of  such  amendments  as  the 
convention  desired,  it  was  sent,  September 
8,  to  a  second  committee,  which  also  was 
merely  one  of  style  and  arrangement.  Mr. 
Bancroft  says  of  this  committee  as  follows : 
'*The  committee  to  whom  the  constitution 
was  referred  for  the  arrangement  of  its  arti- 
cles and  the  revision  of  its  style  were  John- 
son, Hamilton,  Gouvemeur  Morris,  Madison, 
and  Einff.  The  final  draft  of  the  instrument 
was  written  by  Gouvemeur  Morris,  who 
knew  how  to  relect  redundant  and  equivocal 
expressions,  and  to  use  language  with  clear- 
ness and  vigor ;  but  the  convention  itself  had 
given  so  minute,  long- continued,  and  oft- 
renewed  attention  to  every  phrase  in  every 
section  that  there  scarcely  remained  room  for 
improvement,  except  in  the  distribution  of 
its  parts." 

After  the  second  committee  reported,  no 
amendment  was  made  in  this  part  of  the  con- 
stitution we  are  considering,  except  by  strik- 
ing out  the  superfluous  word  ''both.'"  The 
details  of  the  work  of  the  committee  in  fram- 
ing section  2,  article  8,  of  the  Constitution, 
now  under  consideration,  may  easily  bo 
imagined.  In  addition  to  the  resolutions 
which  had  been  adopted,  expressing  the  sense 
of  the  convention,  Uiere  was  sent  to  the  com- 
mittee of  detail  for  its  assistance,  but  with- 
out receiving  in  any  way  the  approval  of  ti  e 
convention,  Charles  Pinckney's  draft  of  a 
constitution,  and  also  the  resolutirns  of 
William  Patterson.  Mr.  Pinckney*s  draft, 
as  it  comes  to  us,  is  disputed,  but  no  doubt 
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It  is  Bufllcientlir  reproduced  on  this  topic. 
This  and  Mr.  rattersoa's  reBolutions  con- 
formed to  each  other  in  certain  Terbal  ex- 
pressions touching  the  matter  of  federal 
Judlciarr  Jorisdlction ;  each,  throughout, 
using  tne  word  "cases."  Mr.  Pinckney's 
draft  on  this  topic  is  said  to  have  run  on  as 
follows ,  "  One  of  these  courts  shall  be  termed 
the  'Supreme  Court/  whose  jurisdiction 
shall  extend  to  all  cases  arising  under  the 
laws  of  the  United  States,  or  lAecting  am- 
bassadors, other  public  ministers  and  con- 
sul r,  to  the  trial  of  impeachment  of  officers 
of  the  United  States,  to  all  cases  of  admiralty 
and  maritime  Jurisdiction." 

As  is  well  understood,  the  matter  of  trials 
of  impeachments  dropped  out ;  yet,  so  far  as 
the  rest  is  concerned,  it  is  apparent  that  sec- 
tion 2  was  framed  from  Mr.  ^inclcney  *s  draft, 
so  far  as  that  draft  went.  But,  in  order  to 
carry  out  the  direction  of  the  convention 
touching  "  such  other  questions  as  involve  the 
national  peace  and  harmony, "  it  was  nec- 
essary to  add  what  further  appears,  covering 
questions  between  various  parties ;  and  at  this 

Soint  the  word  ''controversies"   was  intro- 
uced,  undoubtedlv  only  for  the  reason  we 
have  already  stated. 

In  tibis  histories]  sketch  we  have  made  no 
reference  to  the  Articles  of  Confederation,  as 
they  were  confessedly  of  a  limited  and 
peculiar  character.  Our  conclusion  is  that 
this  history  of  the  proceedings  of  the  conven- 
tion shows  a  settled  purpose  to  include  within 
the  federal  judicial  jurisdiction  all  ** ques- 
tions which  involve  the  national  peace  and 
harmony,"  and  that  the  word  "questions" 
includes  every  issue  capable  of  a  Judicial 
•determination. 

The  rulings  of  the  Supreme  Court  have 
been  in  the  direction  of  the  view  which  we 
take.  In  Smith  v.  AdamB,  180  U.  S.  167,  83 
L.  ed.  895,  Mr,  Justice  Field  groups  together, 
within  the  same  quotation  marks,  the  words 
**  cases"  and  **  controversies, "  as  though  they 
were  entirely  interchangeable,  and  he  says 
(oage  178,  180  U.  S.,  and  page  897,  82  L. 
ed.),  "Whenever  the  claim  or  contention  of 
a  party  takes  such  a  form  that  a  judicial 
power  is  capable  of  acting  upon  it,  then  it 
has  become  a  case  or  controversy. "  In  Inter- 
etcUe  Commerce  Commimon  v.  'Brimson,  154 
U.  S.  447,  88  L.  ed.  1047.  the  Supreme  Court 
cites,  on  page  476,  154  U.  S.,  and  page  1056, 
88  L.  ed.,  with  approval,  this  phraseology 
of  Mr,  Justice  Field,  and  itself,  on  the  same 
page,  and  on  page  478,  154  U.  S.,  and  page 
1057,  88  L.  ed.  uses  the  same  words  as  in- 
terchangeable. It  must  be  admitted  that  both 
of  these  decisions  should  be  classed  as  relat- 
ing to  cases  in  law  and  equity  arising  under 
the  laws  of  the  United  States.     These  ex- 

f»ressions,  therefore,  so  far  as  the  case  at  bar 
s  concerned,  might  be  regarded  as  dicta,  yet 
the  cases  touching  the  writ  of  habeas  corpus 
itself  come  directly  in  point.  In  Holmes  v. 
Jennison,  89  U.  S.  14  Pet.  540,  10  L.  ed.  579, 
It  was  held  that  this  proceeding  constitutes 
a  "suit,"  within  Uie  meaning  of  that  word, 
as  used  in  the  Judiciary  Act  of  1789,  g  25 
(1  SUt  at  L.  85).  In  Kurte  v.  Moffiit,  115 
U.  8.  487,  29  L.  ed.  458,  the  court,  on  page 
494,  115  U.  S.,  and  page  459,  29  L.  ed.  said, 
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"A  writ  of  habeas  corpus  sued  ont  bj 
arrested  for  a  crime  is  a  civil  suit  or  proceed- 
ing, brought  by  him  to  assert  the  civil  right 
of  personal  liberty  against  those  who  art 
holaing  him  in  custody  as  a  criminal.*  Em 
parte  MiUioan,  71  U.  S.  4  Wall.  8,  18  L.  ed. 
281,  is  still  more  in  point.  On  pags  113, 
18  L.  ed.  292,  the  court  said :  "In  any  legal 
sense,  'action,*  'suit,*  and  'cause*  are  con- 
vertible terms.  Milligan  supposed  he  had  a 
right  to  test  the  validity  of  his  trial  and 
sentence,  and  the  proceeding  which  he  set  in 
operation  for  that  purpose  was  his  'cause*  or 
'suit.*"  The  court  ^oes  on  at  considerable 
length  to  develop  this  proposition.  Thus  it 
was  determined  In  advance  that  the  pending 
case  is  a  suit,  and  Uierefore  a  controversy, 
and  also  that  it  is  the  suit,  not  of  the  state, 
but  of  the  petitioner. 

We  now  come  to  the  question  whether  con- 
mss  has  vested  in  the  circuit  courts  of  the 
United  States  the  power  which  it  might  con- 
stitutionally so  vest,  to  issue  the  writ  of 
habeas  corpus  under  the  circumstances  shown 
by  the  pleadings  now  before  us,  as  we  have 
construed  them.  Before  proceeding  to  ex- 
amine the  history  of  the  legislation  of  con- 
gress and  the  decisions  of  the  supreme  court, 
It  is  necessary  that  we  consider  the  rules  for 
determining  the  weight  to  be  given  the 
various  expressions  in  the  opinion  in  Be 
Burrus,  186  U.  S.  586,  84  L.  ed.  500,  already 
referred  to.  That  case  arose  from  a  proceed- 
ing  on  habeas  corpus,  which  was  determined 
by  the  supreme  court  to  have  originated  in  a 
district  court,  touching  the  custody  of  a 
child,  upon  a  dispute  with  reference  thereto 
between  its  grandfather  and  its  fatlier.  The 
only  question  necessarily  involved  was  es- 
sentially distinct  from  that  in  the  case  at 
bar,  as  we  have  already  shown,  and  1ur<s- 
diction  could  be  maintained  in  the  latter 
without  at  all  involving  the  judgment  in  the 
former.  Evidently,  the  supreme  court  would 
not  regard  itself  as  bound  by  Be  BurruM,  be- 
yond what  was  actually  determined  by  it. 
There  have  been  numerous  instances  where 
certain  dicta,  especially  of  the  EuKlish 
ludges,  and  certain  decisions  of  the  kfng^ 
Dench,  common  pleas,  or  exchequer,  and  even 
certain  rulings  at  nisi  jirius,  have  Dtted  Uie 
state  of  the  Taw  so  aptly,  or  have  been  ac- 
quiesced in  so  long,  that  they  ultimately  have 
been  recognized  as  law,  even  by  the  house 
of  lords. 

Yet,  although  this  court  is  subiect  to  cor- 
rection by  the  supreme  court,  ana  although 
it  is  bound  by  any  solemn  determination  by 
it,  nevertheless,  in  contemplation  of  law,  ft 
is  classed  among  courts  of  final  jurisdiction, 
and  is  not  only  permitted,  but  even  required, 
to  weigh  independently  all  unnecessary  ex- 
pressions, and  to  refrain  from  aiding  them  to 
crystalize  into  permanent  legal  demnnitie& 
On  this  topic  we  stated,  in  Beat  v.  Somet' 
vilU,  1  C.  C.  A.  598.  50  Fed.  Rep.  647.  5  U. 
S.  App.  14,  17  L.  R  A.  291,  on  page  65S» 
50  Fed.  Rep.  and  page  598,  1  C.  C.  A., 
and  page  20,  6  U.  S.  App.,  and  page  296.  17 
L.  R.  A.,  as  follows:  '^ There  are  many 
dicta  and  general  expressions  touching  this 
matter,  some  of  which  had  in  view  the  solv- 
ing of  other  issues,  and  some  of  which  were 
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built  op  from  the  iSrst  class  without  recog- 
nizing the  method  of  its  origin.  So  far  as 
this  appeal  is  concerned,  this  court  must 
maintain  itself  as  a  tribunal  of  final  juris- 
diction, notwithstanding  the  possibility  that 
it  may  in  some  form  reach  the  supreme  court. 
If  -we  had  a  determination  in  point  from  that 
court,  it  would  necessarily  conclude  us ;  and, 
if  the  question  at  issue  had  been  met  by  the 
United  States  circuit  court  of  appeals  in  any 
ottier  circuit,  we  should,  of  course,  lean 
strongly  to  harmonize  with  it;  but  we  are 
obligea  to  proceed  without  either.  Al- 
thouj^h,  whenever  the  law  is  very  doubtful, 
or  the  propositions  complicated,  this  court 
may  derive  great  aid  from  dicta,  expressions 
of  learned  judges  or  text- writers,  or  decisions 
of  local  tribunals,  it  cannot  permit  itself  to 
be  bound  or  embarrassed  by  them,  when  the 
facts  naturally  and  easily  lead  to  such  Just 
conclusions  as  we  now  seem  required  to  ac- 
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In  Cohmi  V.  Virginia,  19  U.  S.  6  Wheat. 
264,  5L.  ed.  257,  Chief  Justice 'S^arshM  said, 
on  page  899,  6  L.  ed.  290,  as  follows:  **It 
is  a  maxim  not  to  be  disregarded  that  general 
expressions,  in  every  opinion,  are  to  Im  taken 
in  connection  with  the  case  in  which  those 
expressions  are  used.  If  they  go  beyond  the 
case,  they  may  be  respected,  but  ought  not 
to  control  the  judgment  in  a  subsequent  suit 
when  the  very  point  is  presented  for  decision. 
Tlie  reason  of  this  maxim  is  obvious.  The 
question  actually  before  the  court  is  in- 
vestigated with  care,  and  considered  in  its 
full  extent.  Other  principles  which  may 
serve  to  illustrate  it,  are  considered  in  their 
relation  to  the  case  decided,  but  their  possi- 
ble bearing  on  all  other  cases  is  seldom  com- 
pletely investigated.  ** 

Since  these  observations  were  made,  there 
has  been  a  vast  increase  in  the  number  of 
cases  coming  before  the  courts  for  decision, 
which  has  necessarily  increased  correspond- 
ingly the  liability  that  opinions — even  those 
filed  in  behalf  of  the  whole  court — may  con- 
tain expressions  which  were  not  necessary  to 
the  adjudications,  and  which  have  not  re- 
ceived the  approval  of  all  the  indues  con- 
curring. A  striking  instance  of  this  char- 
acter, with  a  subsequent  illustration  of  the 
proper  method  of  dealing  with  it,  appears  in 
Landes  v.  Brant,  61  U.  B.  10  How.  848.  13 
L.  ed.  449.  The  opinion  In  that  case  held 
that  a  certain  judgment  could  not  be  attacked 
collaterallv,  and  gave  reasons  therefor  which 
were  sufficient.  The  opinion  afterwards  con- 
tinued, on  page  871,  18  L.  ed.  459,  as  fol- 
lows: "Furthermore:  This  suit  in  eject- 
ment is  collateral  to  the  judgment,  and  it 
cannot  be  impeached  collaterallv.  So  the 
supreme  court  of  Missouri  held  in  1848,  in 
the  case  of  Landes  V.  Perkins,  12  Mo.  254,  on 
the  same  title,  and  a  similar  record  in  all 
respects  to  that  before  us,  and  with  the  views 
on  this  point  there  expressed  we  entirely 
concur." 

In  one  sense  this  was  not  a  mere  dictum, 
because  it  was  in  the  line  of  consideration  of 
the  question  involved  ;  and,  from  the  stand- 
point of  the  opinion  itself,  the  other  reasons 
given  for  the  conclusion  of  the  court  might 
(lAve  been  stricken  out»  leaving  this  as  a  nee- 1 
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essary  link  in  the  logical  chain.  Yet,  in 
Thompson  v.  Whitman,  85  U.  S.  18  Wall. 
457,  464,  21  L.  ed.  897,  900,  this  paragraph 
was  rejected,  for  the  reasons  that  it  was  un- 
necessary, and  had  been  in  effect  overruled. 
Another  marked  case  is  Oross  v.  Burke,  146 
n.  8.  82,  86  L.  ed.  896,  in  which  the  court 
said,  on  pages  86  and  87, 146  U.  S.,  and  page 
898,  86  L.  ed.  as  follows :  **  It  was  to  this 
act  that  Mr.  Justice  Miller  referred  in  WdUs 
T.  Whitney,  114  U.  8.  564,  665,  29  L.  ed. 
277,  as  'restoring  the  appellate  jurisdiction 
of  this  court  in  habeas  corpus  cases  from  de- 
cisions of  the  circuit  courts,  and  that  this 
necessarily  included  jurisdiction  over  similar 
judgments  of  the  supreme  court  of  the  Dis- 
trict of  Columbia.'  But  the  question  of 
jurisdiction  does  notappear  to  have  been  con- 
tested in  Wales  v.  Whitney,  and  where  this 
is  so  the  court  does  not  consider  itself  bound 
by  the  view  expressed." 

The  courts  of  appeals  in  the  various  cir- 
cuits will  find  sufficient  difficulties,  without 
also  shirking  their  duty,  on  proper  occasions 
and  under  proper  limitations,  to  sift  out  from 
the  real  judgments  of  tbe  supreme  court  what 
was  not  necessary  thereto,  and  to  deal  with 
the  same  in  a  proper  spirit  of  investigatioiL 
The  result  of  these  observations  will  be  re- 
turned to  when  we  come  to  examine  Be  Bur* 
rus,  already  referred  to,  in  its  proper  histori- 
cal place  in  the  line  of  statutes  and  decisions 
touching  the  question  of  jurisdiction  now 
before  us. 

There  probably  was  no  topic  which  went 
into  the  Constitution  of  the  United  States, 
or  into  the  earl v  constitutions  of  the  various 
states,  about  which  their  framers  were  more 
anxious  than  that  of  the  right  to  the  great 
writ  of  habeas  corpus  ad  suSjiciendum.  The 
provision  of  the  Federal  Constitution  that 
^'the  privilege  of  the  writ  of  habeas  corpus 
shall  not  be  suspended,  unless  when  in  cases 
of  rebellion  or  invasion  the  public  safety  may 
require  it"  (art.  1,  §  9),  is  one  to  which 
congress  cannot  give  complete  effect  except 
through  the  federal  tribunals.  For  congress 
to  have  refused  or  omitted  to  vest  the  power 
to  issue  this  writ  would  have  been  a  suspen- 
sion of  the  writ  in  advance ;  and,  so  far  as  it 
miffht  refuse  or  omit  to  vest  it  to  the  full  ex- 
tent of  its  constitutional  authority  to  do  so, 
it  would  be  the  equivalent  of  such  suspension 
pr0  tanto.  In  &  parte  BoUman,  8  U.  S.  4 
Cranch,  75,  12  L.  ed.  554,  Chief  Justice  Mar- 
shall, referring  to  this  constitutional  injunc- 
tion, said,  on  page  95,  2  L.  ed.  561 :  *^  Act- 
ing under  the  immediate  influence  of  this 
ini unction,  they  [the  congress]  must  have 
felt,  with  peculiar  force,  the  obligation  of 
providing  efficient  means  by  which  this  great 
constitutional  privilege  should  recefve  life 
and  activity,  for  if  the  means  be  not  in 
existence  the  privilege  itself  would  be  lost, 
although  no  law  for  its  suspension  should  be 
enacted." 

Also,  in  Ex  parte  Terger,  75  U.  8.  8  Wall. 
85,  19  L.  ed.  882,  the  court  said,  on  page  95, 
19  L.  ed.  885:  "In  England  all  the  higher 
courts  were  open  to  applicants  for  the  writ 
[meaning  the  writ  of  habeas  corpus],  and  it 
IS  hardly  supposable  that  under  the  new 
government   [meaning  the  United  States] » 
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foanded  on  more  liberal  ideas  and  principles, 
any  court  would  be  intentionally  closed  to 
them." 

Again  it  said  (page  96,  19  L.  ed.  886)  : 
"It  would  have  been  indeed  a  remarkable 
anomaly  if  this  court,  ordained  by  the  con- 
stitution for  the  exercise  in  the  United  States 
of  the  most  important  powers  in  civil  cases 
of  all  the  highest  courts  of  England,  had  been 
denied,  under  a  constitution  which  absolutely 
prohibits  the  suspension  of  the  writ,  except 
under  extraordinary  exigencies,  that  power 
fn  cases  of  alleged  unlawful  restraint  which 
the  Habeas  Corpus  Act  of  Charles  11.  ex- 
pressly declares  those  courts  to  possess." 

The  presumption  therefore  stands  that  con- 
gress would  intend  to  vest  in  its  judicial 
tribunals,  and,  if  necessary,  part  in  one  and 
part  in  the  others,  the  entire  jurisdiction 
permissible  under  the  constitution,  so  far  as 
it  appertains  to  this  writ.  It  follows  that  all 
general  expressions  touching  all  that  part  of 
uie  constitutional  jurisdiction  relative  to  this 
writ  which  could  not  be  vested  in  the  supremo 
court  are  to  be  construed  subject  to  the  pre- 
sumption that  it  was  intended  bv  conirress  to 
be  vested  in  some  other  judicial  tribunal. 
On  this  point,  Chief  Justice  Marshall,  in  Mo 
parte  Botlman,  said  further,  on  page  96,  2  L. 
ed.  561 :  "  Whatever  motives  might  induce 
the  legislature  to  withhold  from  the  supreme 
court  the  power  to  award  the  great  writ  of 
habeas  corpus,  there  could  be  none  which 
would  induce  them  to  withhold  it  from  every 
court  in  the  United  States." 

In  accordance  with  this  presumption,  the 
statute  was  framed  as  soon  as  possible  after 
the  organization  of  the  new  government, 
commonly  known  as  the  ''Judiciary  Act," — 
Sept.  24,  1789,  chap.  20  (1  Stat,  at  L.  78),— 
containing  the  following,  and  which  refers 
to  the  supreme  court,  the  circuit  courts,  and 
the  district  courts :  **  Sec.  14.  And  be  it  fur- 
ther enacted,  that  all  the  before-mentioned 
courts  of  the  United  States  shall  have  power 
to  issue  writs  of  scire  facias,  habeas  corpus, 
and  all  other  writs  not  specially  provided  for 
by  statute,  which  may  be  necessary  for  the 
exercise  of  their  respective  jurisdictions,  and 
agreeable  to  the  principles  and  usages  of  law. 
And  that  either  of  the  justices  of  the  supreme 
court,  as  well  as  judges  of  the  district  courts, 
shall  have  power  to  grant  writs  of  habeas 
corpus  for  the  purpose  of  an  inquiry  into  the 
cause  of  commitment.  Provided,  that  writs 
of  habeas  corpus  shall  in  no  case  extend  to 
prisoners  in  gaol,  unless  where  they  are  in 
custody,  under  or  by  colour  of  the  authority 
of  the  United  States,  or  are  committed  for 
trial  before  some  court  of  the  same,  or  are 
necessary  to  be  brought  into  court  to  testify^. " 

Although  it  would  seem  that  this  provision 
of  law  should  have  had  the  broadest  construc- 
tion, in  vi^w  of  the  presumption  to  which 
we  have  already  referred,  it  was  always  re- 
garded as  possessing  some  obscurity.  Bx 
parte  Burford,  7  U.  8.  8  Cranch,  448,  449,  2 
li.  ed.  495.  First,  it  was  denied  that  the 
writs  of  habeas  corpus  specified  were  the 
great  writs  of  ad  subjiciendum;  second,  it  was 
claimed  that,  like  the  writs  not  enumerated, 
they  could  be  made  use  of  only  as  incidental 
to  jurisdiction  acquired  in  a  pending  cause ; 
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and,   third,   that  the  word  "commitnient,* 
used  in  section  14,  in  direct  connection  with 
the  power  vested  in  justices  and  judges,  re- 
ferred  back  to  and   controlled  the  powers 
vested  in  the  courts  themselves,  and,  more- 
over, had  a  narrow,  technical   meaning,    to 
such  an  extent  as  to  prohibit  the  writ  except 
in  behalf  of  persons  in  custody  on  criminal 
or  civil  process.     Indeed,  some  authorities 
have  gone  so  far  as  to  maintain  that  unlaw- 
ful restraint  on  civil  process  was  not  w^ithin 
the  purview  of  this  section.     It  would  seem 
that  Ex  parte  BoUman  should  have  been  un- 
derstood as  sweeping  away  the  more  sub- 
stantial of  these  doubts.     Certainly,  that  case 
held  that  the  writs  specified  in  the  statute 
included  the  writ  ad  sul^dendum.     It  ought 
also  to  have  been  understood  as  disposing  of 
the  proposition  that  the  power  to  Issue  the 
great  writ  was  limited  to  such  as  were  nec- 
essary to  enable  the  courts  to  exercise  their 
respective  jurisdictions  in  pending  caus»; 
in  this  respect,  distinguishing  from  writs  of 
mandamus,  and  other^writs  not  specified  in 
the  section  cited.     Mclntire  v.  Wood,  11  U. 
S.  7  Cranch,  604,  8  L.  ed.  420 ;  Bosenhaum  v. 
Bauer,  120  U.  S.  450,  30  L.  ed.  743 ;  Ex  parU 
Wilson,  10  U.  S.  6  Cranch,  52,  8  L.  ed.  149. 
has  been  cited  and  relied  on  as  establisJiin^, 
to  its   full  length,  the  proposition  that  this 
writ  could  not  issue  unaer  the  judiciary  act 
unless  there  was  a  commitment  on  a  criminal 
process,  although  Chief  Justice  Marshall,  who 
spoke  for  the  court  in  that  case,  afterwards, 
in  1838,  in  Ex  parte  Bandolph,  2  Brock.  447. 
Fed.  Cas.  No.  11,  558.  sitting  in  the  circuit 
court,  united  in  discharging  the  petitioner 
from  custody  under  a  treasury  warrant.     The 
effect  of  the  opinion  of  the  chief  justice  in 
Ex  parte  BdUman  was  clearly  understood  by 
Mr,  Justice  Story  to  sweep  away  all  these 
doubts,  because,  in  the  first  edition  of  his 
Commentaries  on  the  Constitution,  published 
in  1888,  he  said,  in  section  1885,  "Congress 
have  vested  in  the  courts  of  the  United  States 
full  authority  to  issue  this  great  writ  in  cases 
falling  properly  within  the  jurisdiction  of 
the  national    government."    In  subsequent 
editions  of  his  work  this  expression  was  re- 
peated in  the  same  terms.     Yet  some  of  the 
doubts  and  refinements  to  which  we  have  re- 
ferred were  subsriquently  persisted  in.   and 
are  found  in  authors  of  such  respectability, 
as  Hurd  on  Habeas  Corpus,  at  various  points. 
Judge  Bctts,  in  Be  Burrus,  186  U.  S.  613,  84 
L.  ed.  509 ;  Be  Barry,  42  Fed.  Rep.  118,  al- 
though conceding  that  Ex  parte  Bandolph  de- 
cided that  the  writ  lies  to  inauire  into  the 
cause  of  commitment,    if  made  on  a  civil 
process,  still  insists  on  his  doubt  touching 
this  proposition.     Under  these  circumstances 
it  becomes  necessary  to  consider  the  effect  of 
the  rearrangement  in  the  revised  statutes  of 
the  provisions  of  the  judiciary  act  touching 
writs  of   habeas  corpus,   and  the  purging 
which  they  there  received  of  some  of  the  ex- 

gressions  referred  to,  on  which  these  doubts 
ave  been  built  up. 

It  will  be  noticed,  first  of  all,  that  In  the 
revision  the  enactment  touching  the  writ  of 
habeas  corpus  was  dislocated  from  that  touch- 
ing all  others,  and  from  that  touching  the 
powers  of   justices  and  judges,   so  that  we 
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find  an  entire  section  as  follows :  *  Seo.  791. 
The  supreme  court  and  the  circuit  and  dis* 
trict  courts  shall  have  power  to  issue  writs 
of  habeas  corpus. " 

So  much  of  the  Judiciary  act  as  related  to 
the  issue  of  other  writs  appears  in  section 
716,  and  the  supposed  limitation  arising  out 
of  the  wo  il  "commitment"  in  section  762. 
Thus,  whatever  doubt  could  be  raised  by  the 
^ouping  in  the  Act  of  1789  disappears,  un- 
less we  are  compelled  to  hold  that  the  or- 
dinary rule  applies  to  this  case, — ^that  the 
revised  statutes  did  not  intend  to  change  the 
la^w. 

Another  marked  departure  is  found  in  the 
i>ext  provision  of  the  revised  statutes,  as 
f ol  lows :  **  Sec.  752.  The  several  justices  and 
judges  of  the  said  courts  within  their  re- 
-spective  jurisdictioDS  shall  have  power  to 
^^rant  writs  of  habeas  corpus  for  the  purpose 
-of  an  inquiry  into  the  cause  of  restraint  of 
liberty." 

In  this  the  word  "commitment,"  so  much 
relied  on  as  restricting  the  effect  of  the 
original  statute,  disappears,  and  the  words 
"restraint  of  liberty**^  take  its  place, — a 
<dianee  of  a  marked  character. 

It  is  claimed  by  the  appellees  that,   not- 
-withstanding  these  changes,  the  usual  rule 
■applies  here, — that  a  revision  does  not  affect 
the  law ;  and  for  this  the  appellees  cite  sec- 
tion 5600  of  the  Revised  Statutes,  and  state 
that  Be  Burma,  186  (J.  S.  586,  84  L.  ed.  500, 
treated  the  effect  of  the  old  and  new  statutes 
•as  identical.     We  fail  to  find  this,  and  we 
have  not  been  referred  to  the  paffe  where  it 
•occurs,  if  at  all.    Section  6600  nas  a  very 
narrow  effect,  and  clearly  does  not  extend  to 
-cases  of  change  of  phraseology,  as  it  is  ex- 
pressly limit^  to  matters  of  arrangement  and 
<:lassilication.     On  the  other  hand,  there  is 
enough  in  these  changes  to  overcome  the  or- 
dinary presumption  about  revisions,  and  to 
support  the  use  in  this  case  of  the  rule  given 
in  United  Statee  v.  Bowen,  100  U.  S.  506,  25 
Li.  ed.  681,  and  applied  in  a  very  marked  way 
to  a  change  in  the  removal  statutes,  in  Oam- 
dria  Iron  €h,  v.  Ashbum,  118  U.  S.  54,  67, 
SO  L.  ed.  60,  61,  as  follows:    ''The  Revised 
Statutes  of  the  United  States  must  be  ac- 
cepted as  the  law  on  the  subjects  which  they 
embrace  as  it  existed  on  the  1st  of  December, 
1873.     When  their  meaning  is   plain,   the 
court  cannot  recur  to  the  original  statutes  to 
sec  i  f  errors  were  committed  in  revising  them, 
but  it  mav  do  so  when  necessary  to  construe 
xioubtful  language  used  in  the  revision." 

But  we  are  not  left  to  presumptions  pro  and 
<x)n.  The  Act  of  June  27,  1866,  chap.  140 
(14  Stat,  at  L.  74),  initiating  the  revision 
of  the  federal  laws,  contained,  in  section  2, 
directions  to  the  commissioners  ''for  making 
such  alterations  as  may  be  necessarv  to  rec- 
oncile the  contradictions,  supply  tne  omis- 
sions, and  amend  the  imperfections  of  the 
-original  text."  The  third  section  also  pro- 
vided for  submitting  to  congress  the  result 
of  their  labors,  and  said  that  ''at  the  same 
time  they  shall  also  suggest  to  congress  such 
<x>ntradictions,  omissions,  and  imperfections 
as  may  appear  in  the  original  text,  with 
the  mode  in  which  they  nave  reconciled, 
-supplied,  and  amended  me  same. "    Rcpoi  t) 
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of  Gommissioners  of  revision,  suggesting 
changes  which  have  been  adopted,  have  been 
constantly  accepted  in  Great  Britain,  and  in 
the  various  states  in  this  country,  for  aiding 
the  construction  of  the  statute  as  changed, 
even  when  less  specific  provisions  were  made 
for  amendments,  and  for  stating  the  reasons 
thereof,  than  are  found  in  the  statute  last  re- 
ferred to.  There  can  be  no  doubt,  therefore, 
that  under  this  statute,  whenever  the  com- 
missioners have  stated  in  their  report  reasons 
for  changing  the  text,  accompanied  with 
amendments  which  have  been  followed  by 
their  adoption  by  congress,  it  must  ordin- 
arily be  held  that  there  was  an  intention  to 
change,  and  that  the  report  aids  in  the  con- 
struction of  the  new  statute. 

Touching  what  is  now  section  751  of  the 
Revised  Statutes,  the  report  of  the  commis- 
sioners, which  will  be  found  in  the  edition 
of  1872,  under  title  18,  commencing  on  page 
183,  is  very  full :  and  its  effect  is  of  a  de- 
cided character,  and  works  out  a  clear  result. 
These  words  should  perhaps  be  qualified  to 
some  decree  as  to  the  use  of  the  words  "  cause 
of  restraint  of  liberty,"  appearing  in  section 
752,  in  lieu  of  the  original  words  of  the  Ju- 
diciarv  act,  "cause  of  commitment."  We 
will  therefore  interpose  at  this  point  to  sav, 
as  to  these  expressions,  that  certainly  the 
changed  phraseology  will  allow  writs  of 
habeas  corpus  to  stand,  and  that  at  common 
law  they  do  stand,  for  all  unlawful  re- 
straints, whether  under  color  of  process,  or 
through  the  illegal  acts  of  individuals,  or 
under  such  commitments  as  are  found  in  the 
case  at  bar.  The  concl usions  which  have  sug  - 
gested  a  different  view  arose  from  accept- 
ing the  Statute  of  81  Oar.  II. ,  chap.  2,  as  be- 
ing in  lieu  of  the  whole  common  law  on  this 
subject,  while  its  purpose  was  to  improve 
only  a  part  of  it.  High  and  unquestionable 
authority  sustaining  the  generally  under- 
stood proposition  that  the  common  law  ex- 
tended the  writ  of  habeas  corpus  to  every 
case  of  illegal  restraint  is  found  in  2  Rent, 
Com.  *26,  and  sequence,  and  some  of  the 
most  eminent  supporters  of  this  proposition 
are  referred  to  by  Judge  Barbour  in  Be  Ban- 
dolph,  2  Brock.  447.  476,  477,  Fed.  Cas.  No. 
11,558,  already  referred  to. 

To  return  to  the  commissioners'  report, 
among  other  things  it  is  to  be  noted  that  it 
refers  to  tiie  expressions  in  Ex  parte  Terger, 
76  U.  S.  8  Wall.  85.  19  L.  ed.  832,  appearing 
on  psge  101, 19 L.  ed.  887,  as  follows :  "The 
great  and  leading  intent  of  the  constitution 
and  the  law  must  be  kept  constantly  in  view 
upon  the  examination  of  every  question  of 
construction.  That  intent,  in  respect  to  the 
writ  of  habeas  corpus,  is  manifest.  It  is  that 
every  citizen  may  be  protected  by  judicial 
action  from  unlawful  imprisonment.  To 
this  end  the  Act.  of  1789  provided  that  every 
court  of  the  United  States  should  have  power 
to  issue  the  writ.  The  jurisdiction  thus 
^iven  in  law  to  the  circuit  and  district  courts 
IS  original.  That  given  by  the  constitution 
and  the  law  to  this  court  is  appellate.  Given 
in  general  terms,  It  must  necessarily  extend 
to  all  cases  to  which  the  judicial  power  of 
the  United  States  extends,  other  than  those 
expressly  excepted  from  it." 
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The  commissioners  cite  the  last  clause  of 
this  citation.  Then  they  use  this  language : 
"Now,  the  constitution  declares  that  'the 
judicial  power  shall  extend/  not  only  *to 
all  cases  in  law  and  equity,  arising  under 
this  constitution,  the  laws  of  the  United 
States,  and  treaties  made,  or  which  shall  be 
made,  under  their  autliority, '  but  to  .  .  . 
controversies  'between  a  state  or  the  citizens 
thereof,  and  foreign  .  .  .  citizens  or 
subjects.'" 

They  afterwards  touch  on  the  question  of 
parens  patria,  and  conclude,  as  follows :  **  It 
IS  assumed,  then,  in  this  revision  that  the 
writ  authorized  by  the  judiciary  act  would 
have  applied  to  every  case  of  restraint  of 
liberty  to  which  the  judicial  power  of  the 
United  States  extended,  but  for  the  restric- 
tive effect  of  the  proviso,  which  forbade  all 
interference  with  prisoners  in  jail  under  state 
authority,  except  when  they  were  needed  as 
witnesses  in  the  courts  of  the  United  States, 
and  that  the  only  effect  of  the  subsequent 
acts  has  been  to  do  away  with  this  restriction 
in  the  cases  which  they  specify.  For  this 
reason  they  have  been  stated  in  a  separate 
section,  and  consolidated  with  the  proviso  to 
the  fourteenth  section.  At  the  same  time  it 
has  been  held  that  the  later  acts  require  the 
substitution  of  the  words  'restraint  of  liber- 
ty' for  the  words  'cause  of  commitment."* 

Clearly,  they  intended  to  remove  the  doubts 
which  had  been  built  up  touching  section  14 
of  the  Judiciary  Act,  to  which  we  have 
already  referred,  and  purge  its  language,  and 
extend  the  jurisdiction  of  the  federal  courts 
to  every  class  of  restraint  to  which  the  ju- 
dicial power  of  the  United  States  extends, 
including  that  based  on  the  mere  matter  of 
diverse  citizenship,  not  necessarily  or  ex- 
pressly excepted.  They  so  reported  to  con- 
gress ;  they  adopted  language  apt  and  effect- 
ive  for  that  purpose;  and  congress,  by 
accepting  that  language,  has  effected  their 
purpose.  In  this  connection,  we  have  not 
considered  the  intervening  statutes  touching 
the  writ  of  habeas  corpus,  and  we  have  no 
occasion  to  do  so.  They  consist  mainly  of 
exceptions  to  the  provision  at  the  close  of 
section  14  of  the  Judiciary  Act.  Thev  throw 
no  direct  light  on  the  question  involved  in 
this  case,  and  are  not  oi  any  indirect  value, 
except  to  indicate  that  the  improvements  in 
the  law  which  we  insist  occurred  in  the  sec- 
tions of  the  Revised  Statutes  referred  to  were 
in  harmon;^  with  a  general  policy  to  broaden 
out  the  privilege  oi  the  writ  of  habeas  cor- 
pus, shown  by  all  the  legislation  of  con- 
gress. 

The  provisions  of  the  original  judiciary 
act  having  thus  been  purged  of  the  doubts 
to  which  we  have  referred,  and  the  sweep- 
ing phraseology  of  sections  761  and  752  hav- 
ing been  substituted  in  lieu  thereof,  we  will 
consider  whether  any  other  difficulties  re- 
main in  the  way  of  the  exercise  by  the  court 
below  of  jurisdiction  in  this  case.  Almost 
immediately  after  the  organization  of  the 
supreme  court,  it  asserted,  under  the  general 
grant  of  power  to  issue  writs  of  habeas  cor- 
pus contained  In  the  judiciary  act,  the  en- 
tire jurisdiction  which  could  be  vested  in 
that  court  under  the  limitations  of  the  con- 1 
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stitution.     The  first  case  was  that  of  UniU^ 
States  V.  Hdmilton,  8  U.  S.  8  Dall.  17,  1  L. 
ed.   490,   in   which  the  supreme  conrt  re- 
viewed, on  a  writ  of  habeas  corpus  ad  «ud- 
jidendum,  the  action  of  the  district  court  for 
the  district  of  Pennsylvania  in  committing  a. 
person  charged  with  high  treason.  Tbe  report 
does  not  show  that  the  question  of  jurisdic- 
tion was  particularly  considered.     But  in  Eat 
parU  BoUman,  8  U.  8.  4  Cranch,  75,  2  L.  cd. 
554,  Chief  Justice  Marshall  said,  on  page  100, 
2  L.  ed.  563,  that  IIamilton*s  Case  was  ex- 
pressly in  point  on  that  question;  adding 
that  it  was  several  days  under  advisement, 
and  the  question  could  not  have  escaped  the 
attention  of  the  court.     In  Ex  parte  BoUman 
the  question  was  examined  at  length,  and  it 
was  held,  in  substance,  that  there  was  no 
restraint  lying  against  the  issue  of  writs  of 
habeas  corpus  ad  sulfjiciendum  by  tbe  supreoo* 
court,  except  the  constitutional  limitations 
of  its  jurisdiction.     In  ExparU  Watkins,  28 
U.  S.  8  Pet.  193,  7  L.  ed.  650,  32  U.  S.  7  Pet 
568,  8  L.  ed.  786,  and  Ex  parte  Mtlbum,  34 
U.  S.  9  Pet.  704.  9  L.  ed.    280.->the  same 
question  was  again  brought  before  the  court, 
and  with  the  same  result.     The  last  three 
cases  are  of  special  importance,  because  Mr. 
Justice  Story  sat  in  each  of  them.     So  that, 
when  he  gave  the  rule  in  the  broad  terms  we 
have  cited  from  his  Commentaries  on  tiie 
Constitution,  we  must  infer  that  he  fully  un- 
derstood  the   views  of   the  supreme  court 
touching  this  subject-matter.     The  und«u-ly- 
ing  principle  of  these  decisions  has  always 
been  acted  on  by  the  supreme  court,  although 
there  have  been,  from  time  to  time,  questions 
whether  or  not;  in  some  particular  case,  the 
jurisdiction  assumed  bv  it  was  properly  ap- 
pellate,—questions  which  were  particularly 
considered  in  He  Kaine,   55  U.  S.  14  How. 
108.  14  L.  ed.  845.    The  whole  line  of  these 
early  decisions  was  referred  to  and  acted  on 
in  Ex  parU  Lange,  85  U.  S.  18  Wall.  163,  21 
L.  ed.  872,  the  first  important  case  of  tbe^ 
series  of  like  cases  which  have  followed  it, 
where  the  supreme  court  hasi  on  habeas  cor- 
pus, discharged  a  person  in  custody  under  a 
void  judgment  of  the  district  or  circuit  court, 
within  which  class  Be  Barms,  186  U.  S.  586, 
34  L.  ed.  500.  already  referred  to,  also  falls. 
Chief  Justice  Marshall,  in  Eic  parte  Wdlkinit 
28  U.  8.  3  Pet  193,  7  L.  ed.  650.  said,  oa 
page  201,  7  L.  ed.  652,  that  ^'no  law  of  th& 
United  States  prescribes  the  cases  in  which 
this  great  writ  shall  be  issued."    This  ap- 
plies alike  to  the  supreme  court  and  the  cir- 
cuit courts,  and,  if  the  former  found  no  lack 
of  statute  authority  for  issuing  the  writ  of 
habeas  corpus,  why  should  tlie  latter  find  such 
lack?    It  is  conceded  on  all  sides  that  al- 
though the  supreme  court  finds  its  existence 
in  the  constitution,    while  no  specific  in- 
ferior court  does,  yet  it  cannot  exercise  juris- 
diction  beyond  that  expressly  vested  in  it  by 
statute,  and  in  this  particular  it  stands  pre- 
cisely like  each  of  the  inferior  courts.    This 
was  firmly  settled  in  its  early  decisions,  hav- 
ing been  formerly  stated  at  length  as  early  ss 
Bhode  Island  v.  MassachusetU,  87  U.  8. 12  Pet. 
657,  721,  9  L.  ed.  1288,  1259,  and  it  was  th» 
basis  of  almost  the  entire  discussion  of  thn^ 
court  touching  this  rerj  writ  in  Bk  farit 
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Tiolbnan,    In  all  particulars,    the  supreme 
oonrt  and  the  circuit  courts,   so  fur  as  tliis 
topic  is  concerned,  stand  in  precisely  aual- 
o»)U8  positions  under  tlie  judiciary  acts.     As 
af ready  said,  neither  can  exercise  any  powers 
not  Tested  In  them  by  statute.    The  powers 
of  each  were  carefully  defined  and  limited  in 
the  Judiciary  Act  of   1789,   and  each  was 
recognized  by  it  as  a  common- law  court  of  the 
superior  grade,  and  the  circuit  court  clearly 
established  as  such.    The  fact  that  each  also 
exercises  to  a  certain  extent,  on  appeal,  juris- 
dictions not  known  to  the  common  law,  does 
not  diange  their  characteristics  in  this  par- 
ticular, any  more  than  the  house  of   lords 
ceased  to  m  the  great  common- law  court  of 
England  when  it  was  vested  by  the  Judicature 
act  with  jurisdiction  over   admiralty  ap- 
peals.    On  the  other  hand,  under  the  original 
judiciary  act,  the  district  courts,  although 
clothed   to  a  limited  extent  with   certain 
common-law  powers,  were  essentially  courts 
of    admiralty    and    maritime    jurisdiction. 
Whether  or  not,  on  this  account,  a  distinc- 
tion could  properly  be  made  against  the  dis- 
trict courts,  we  need  not  determine.    Such  a 
distinction  seems  to  have  been  suggested,  if 
not  made,  in  Be  Burru$,  186  U.  S.  686,  596, 
597,  84  L.  ed.  500,  513,  514,  where  it  Is  said 
that  the  jurisdiction  of  the  district  court  is 
not   founded  on  the  citizenship  of   parties. 
On  the  whole,  we  can  perceive  nothing  which 
prevents  applying  to  the  circuit  courts  the 
full  force  01  the  decisions  we  have  cited,  by 
virtue  of  which  the  supreme  court  has  exer- 
cised the  power  of  issuing  this  writ  to  the 
full  extent  of  its  judicial  jurisdiction  per- 
mitted by  the  constitution.     While,  in  view 
of    the    doubts    that    have   been    expressed 
throughout  the  judicial  history  of  the  United 
States,  and  the  careful  avoidance  by  the  su- 

f»reme  court  of  a  determination  of  the  issue 
n  advance  of  its  being  directly  presented  to 
it,  we  Lave  investigated  this  question  with 
great  anxiety,  and  consequent  care  and  pa- 
tience, we  cannot  avoid  the  conclusion  that 
the  power  granted  by  the  Judiciary  Act  of 
1789,  as  remodeled  by  sections  751  and  752 
of  the  Revised  Statutes,  goes  to  the  entire 
extent  of  the  jurisdiction  which  congress 
could,  under  the  constitution,  vest  in  the 
supreme  court  or  the  circuit  courts,  except 
as  expressly  excluded  by  other  provisions  of 
statute,  and  except  as  also  necessarily  ex- 
cluded by  the  inherent  nature  of  the  courts 
themselves,  and  of  the  machinery  given  them 
by  law  with  which  to  work  out  practical 
results.  There  is  no  such  express  exclusion 
by  other  statutes  reaching  this  case ;  and,  as 
already  explained,  there  is  nothing  in  the 
latter  exception  which,  so  far  as  the  circuit 
courts  are  concerned,  bars  them  from  exer- 
cising jurisdiction  over  the  simple  issue  of 
alleged  illegal  restraint,  which  we  interpret 
the  record  in  this  case  to  have  presented. 

We  have  asked  ourselves  where  the  line  is 
to  be  drawn,  if  at  all.  In  Bx parte  Bollman, 
eupra,  the  supreme  court  decided  that  the 
writs  of  habeas  corpus  named  in  the  statutes 
we  are  considering  included  the  great  writ ; 
and  in  ife  parte  Watkine,  28  U.  8.  8  Pet.  198, 
7  L.  ed.  6{K),  It  used  the  expression  we  have 
already  cited, — that  no  law  of  congress  pre- 
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scribes  the  cases  in  which  this  writ  shall 
issue.     We  have  asked  ourselves,  therefore, 
what  part  of  this  field  the  circuit  court  oc- 
cupies, if  it  does  not  occupy  the  whole,  and 
we  are  unable  to  find  any  assistance  in  an- 
swering this  (question.     Therefore,  we  holdt 
that  the  circuit  court  had  jurisdiction  over- 
the  petition  in  the  record,  and  over  the  writ 
issued  in  consequence  thereof.     As  we  have- 
alreadv  held  in  the  opinion  passed  down  Junee 
4,  1894,  that  this  court  has  full  lurisdictioxk 
on  this  appeal,  it  only  remains  lor  us  to  re- 
tain it,  consider  the  merits  of  the  case,  and 
reverse,  affirm,  or  modify  the  judgment  of 
the  circuit  court  as  it  may  require. 

In  this  connection,  we  have  not  deemed  it 
necessary  to  refer  more  particularly  to  the- 
decision  of  Judge  Betts  in  Be  Burrtu,  186  U. 
8.  697,  84  L.  ed.  514 ;  Be  Barry,  43  Fed.  Rep. 
118,  and  rendered  in  May,  1844 ;  or  to  that  ot 
Judge  McAllister  in  Md  parte  Dee  Bochere,  1 
McAll.  68,  Fed.  Gas.  No.  8,824,  rendered  iik 
1856 ;  that  of  Judge  Leavitt  in  Ex  parte  Bterte, 
1  Bond,  C.  0.  197,  Fed.  Cas.  No.  4,581,  ren- 
dered in  1858 ;  or  Uiat  of  Judge  Deady  in  Ben*^ 
nett  Y.  Bennett,  Deadv,  299,  Fed.  Cas.  No. 
1,818,  rendered  in  1867.    All  these  cases  re- 
lated to  the  doctrine  of  parene  patria,  except, 
that  of  Ex  parte  Dee  Boehen,  which  was  ai- 
rectly  in  point  on  the  case  now  before  the- 
court  and  reached  the  same  result  which  w» 
have.    Moreover,  we  have  not  deemed  it  nec- 
essary to  comment  on  them,  because  none  ot 
them  are  authoritative,  they  are  conflicting, 
and  they  have  long  since  passed  In  to  th» 

general  body  of  discussion  which  this  topia 
as  involved.    In  United  States  v.  Oreen,  It 
Mason,  482,  Fed.  Cas.  No.  15,256  (decided 
in  1824),  Mr,  Justice  Story  took  jurisdictioa 
on  habeas  corpus  to  dispose  of  the  custody  of  a. 
child ;  but  the  case  involved  no  discussion  of 
the  question  before  us,  and  we  have  already- 
sufficiently  referred  to  his  views  in  the  cita- 
tions made  from  his  Commentaries  on  the  Con- 
stitution.   That  part  of  Be  Burrue,  186  U.  8. 
586,  84  L.  ed.  550,  already  referred  to,  whidk 
went  beyond  the  case  immediately  before  the^ 
court,  which  case  touched  only  the  custody^ 
of  a  child,  may  be  said  to  involve  an  infer- 
ence against  the  jurisdiction  of  the  circuit 
court,  because  it  is  not  easy  to  see  why,  if  thee 
jurisdiction  of  the  district  court  is  cut  down, 
that  of  the  circuit  court,  which  stands  on  the- 
same  general  statute  authority,  should   re- 
main unlimited.    Yet  the  expressions  which, 
we  have  cited  from  the  case  apparently  rebut, 
this  inference.    We  are  compelled,  however, 
to  refer  to  what  we  have  already  said  touch- 
ing expressions,  even  those  of 'the  supreme* 
court,  not  necessary  to  the  determination  of 
the  issue.    It  cannot  be  controverted  that  th»^ 
sole  issue  in  220  Burrue  was  the  power  of  the 
district  court  to  exercise  jurisdiction  parens 
patricB.  The  opinion,  to  a  large  extent,  adopts- 
the  opinion  of  Judge  Betts,  already  referred 
to.    While  he  discussed  at  great  length  vari- 
ous questions  which  we  have  discussed,  his> 
conclusions  were  summed  up  (page  626,  186^ 
U.  8.,  and  page  518,  84  L.  ed.)  as  follows: 
"  (1)  If  granted  [meaning  the  writ  of  habeaft. 
corpus,  and  a  return  was  made  admitting  the- 
facts  stated  in  the  petition],  I  should  dis- 
charge the  infant,  on  the  ground  that  thi» 
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^fKirt  cannot  exercise  tlie  common-law  func- 
tion of  parens  patri(B;  and  has  no  common -law 
Jurisdiction.  (2)  Because  the  court  Jjas  not 
judicial  cognizance  in  tbe  matter  by  virtue 
•of  any  statute  of  the  United  States.** 

That  was  the  real  Issue  before  him,  al- 
though it  is  true  that  the  supreme  court,  on 
page  594,  186  U.  S.,  and  page  503,  34  L.  ed. 
uses  the  following  language:  **Mr.  Barry 
then  made  application  to  the  circuit  court  of 
the  United  States  for  the  southern  district  of 
l^ew  York,  where  his  case  was  heard  bv  Judge 
Betts,  who  delivered  a  very  careful,  and  a 
very  able  opinion,  which  has  been  furnished 
to  us,  in  which  he  held  that  his  court  could 
not  exercise  the  common- law  function  of  par- 
-ens  patrioB,  and  therefore  had  no  jurisdiction 
•over  the  matter,  nor  had  it  jurisdiction  by 
virtue  of  anv  statute  of  the  United  States.  ** 
On  the  whole,  in  view  of  the  considerations 
which  we  have  stated  in  an  earlier  portion 
of  this  opinion,  we  feel  ourselves  unauthor- 
ized to  accept  Be  Burrue  beyond  the  issue 
-solemnly  determined  in  the  case,  which  was 
that  the  district  courts  of  the  United  States 
have  not  jurisdiction,  parens  patria,  to  issue 
the  writ  of  habeas  corpus. 

Although  this  is  a  common-law  proceed- 
ing, yet  we  have  no  doubt  that  it  was  prop- 
-erly  removed  from  the  circuit  court  to  this 
•court  by  appeal,  as  distinguished  from  a  writ 
•of  error.    As  the  issues  were  left  by  our  opin- 
ion passed  down  June  4,  and  by  what  we 
have  said  touching  them  in  this  opinion,  the 
•case  is  not  one  of  the  classes  to  be  taken  to 
the  supreme  court  under  any  provision  of  law 
-existing  when  this  was  established.     Yet, 
for  the  reasons  stated  in  this  opinion  filed 
-June  4,  it  may  be  taken  to  this  court.    There 
is  no  law  directing  the  form  of  removing 
this  particular  case  to  this  court,  but,  so  far 
:«s  the  statutes  make  provision  for  any  case, 
it  is  by  appeal.     Rev.  Stat.  §^  788,  764 ;  Act 
March  8,  1885,  chap.  353,  23  Stat,  at  L.  487. 
It  would  be  an  anomaly  of  the  law  to  have 
'Cases  not  thus  providea  for  come  up  by  a 
different  method,  involving  the  exercise  of 
-essentially  different  powers  on  the  part  of 
this  court.     Our  rule  88,  which,  it  is  well 
known,  was  adopted  with  the  approval  of  the 
justices  of  the  supreme  couH,  evidently  con- 
templates that  there  is  no  method  of  removing 
^  proceeding  on  habeas  corpus  to  this  court 
•except  by  an  appeal.     Moreover,  this  form 
of  proceeding  brings  the  entire  case  to  the 
appellate  court  {Exparte  McCardU,  73  U,  S. 
'6  Wall.  818,  827,   18  L.  ed.  816,  818;  Be 
Neagle,  185  U.  8.  1,  42,  84  L.  ed.  55,  63), 
-and  is  thus  in  favor  of  liberty.     We  therefore 
hold  that  this  proceeding  should  be  by  an 
^appeal,  and  not  by  writ  of  error.     No  ques- 
tion of  this  sort  was  raised  at  the  argument 
and  neither  was  it  noticed  in  our  former 
-opinion,  but  we  deem  it  proper  to  cover  it. 

Certain  proceedings  on  habeas  corpus,  on 
behalf  of  the  present  petitioner,  in  tlie  su- 
preme judicial  court  of  Massachusetts,  which 
resulted  in  an  appeal,  disposed  of  by  the 
-opinion  in  King^s  Case,  161  Mass.  46,  have 
been  set  up  in  the  return  on  this  writ.  Al- 
though that  petition,  like  the  one  at  bar, 
was  brought  oy  a  next  friend,  yet,  as  the 
writ  issued  on  it,  and  King  was  actually 
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taken  into  the  custody  of  the  court,  the  case 
thereupon  became  his  case,  as  was  detennined 
in  the  opinion  referred  to.  Consequently, 
the  result  would  constitute  res  adjudietUa^ 
except  for  the  fact  that  in  Massachusetts  the 
rule  ordinarily  held  seems  to  apply,— that  a 
refusal  of  a  discharge  on  habeas  corpus  is  not 
a  bar  to  a  new  petition.  Bradley  v.  Beetle, 
153  Mass.  154.  What  the  result  would  be  in 
the  federal  courts,  where  the  entire  case  ma; 
be  taken  up  on  appeal  as  a  matter  of  right, 
we  need  not  determine.  On  the  present  state 
of  the  decisions,  we  are  unable  to  find  that 
the  order  finally  entered  in  the  proceedingt 
in  Massachusetts  would  be  a  bar  in  that  state. 
Therefore,  it  cannot  be  in  the  pending  case. 
The  final  order  of  that  court  directra  thai 
King  should  remain  in  the  asylum  where  be 
was  confined  at  the  date  of  the  petition. 
There  would  be  some  ground,  therefore,  foi 
holding  that  this  order  constitutes  res  adju- 
dicata,  and  especially  that  it  is  a  directios 
of  a  state  tribunal,  which  a  federal  tribusa'i 
would  be  holden  to  regard,  except  for  tht 
fact  that  it  seems  to  have  been  merely  inci 
dental  to  the  discharge  of  the  writ ;  and,  in 
deed,  it  concluded  with  a  formal  dismissa) 
of  the  jiroccedings.  Thus,  apparently,  the 
substantial  effect  of  the  final  judgment  of  the 
state  court  was  merely  the  usual  one  of  thv 
dismissal  of  a  petition  in  habeas  corpus,  and 
the  status  of  Uie  case  at  bar  is  the  same  as 
though  the  prior  proceedings  had  not  oc 
curred. 

The  other  issues  raised  in  the  case  at  bar 
are  substantially  as  follows:  The  petition 
makes  no  express  or  specific  alle^tion  touch- 
ing the  sanity  or  insanity  of  King,  but  sets 
out  that  he  was  illegally  held  in  the  McLean 
Asylum  under  an  order  issued  by  the  chief 
justice  of  the  supreme  court  of  Rhoile  Island 
in  1866.  It  also  sets  out  an  order  of  admis- 
sion from  the  visiting  committee  of  the  Mc- 
Lean Asylum,  and  alleges  that  this  is  in- 
valid ;  but  this  order  is  not  relied  on,  and  it 
need  not  be  further  noticed.  The  return, 
moreover,  does  not  rely  on  the  order  of  the 
chief  justice  of  Rhode  Island,  but  on  the 
alleged  facts  that,  at  the  time  King  was  re- 
ceived into  the  McLean  Asylum,  he  was  vio 
lently  and  dangerously  insane,  and  that  at 
the  time  of  the  return  he  was  insane,  and 
unable  to  care  for  himself,  and,  in  the  absence 
of  restraint  and  proper  care,  would  be  dan- 
gerous to  himself.  It  also  alleges  a  commit- 
tal July  31,  1866,  in  accordance  with  chapter 
223  of  the  Statutes  of  Massachusetts  of  1862. 
especially  an  application  of  his  brother  and 
the  certificate  of  two  physicians,  alleged  to 
be  in  the  form  required  by  that  act.  Tbe 
return,  however,  fails  to  make  any  reference 
to  the  Act  of  1865  (chap.  268),  essentially 
modifying  the  Act  of  1862.  In  repl^  to  this 
return  it  is  alleged  that  the  committal  did 
not  comply  with  the  statute  forms,  and  that 
the  Act  of  1862  did  not  apply  to  the  peti 
tioner,  because  he  was  not  at  the  time  of  the 
committal  a  citizen  or  resident  of  Massacha- 
setts,  and  never  had  been.  There  seems  some 
basis  for  those  propositions. 

However,  none  of  these  matters  need  be 
particularly  considered,  because,  if  the  peti- 
tioner is  now  sane,  or  is  capable  of  carinf 
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€or  himself,  and  also  needs  no  hospital  treat- 
vnent,  he  is  entitled  to  be  discharged,  what- 
ever may  have  been  the  form  of  the  commit- 
tal, and  if  he  is  In  the  condition  described 
in  the  return  the  irregularities  would  be  of 
-no  consequence.  JSkiu  t.  United  States^  142 
U.  8.  651,  662,  85  L.  ed.  1146.  1160.  What- 
ever  a  state  tribunal,  having  jurisdiction  as 
parenB  patria,  might  accomplish,  especially 
in  Massachusetts,  where  the  statute  authority 
^iyen  to  judges  of  the  higher  courts  touch- 
ing the  committing  of  insane  persons  to  asy- 
lums would  cover  the  case  of  a  prior  informal 
■comnriittal,  and  enable  them  to  apply  an  im- 
mediate and  practical  remedy  by  a  new  one, 
the  circuH  courts  have  not  the  machinery  to 
deal  suitably  with  a  person  in  the  condition 
-in  which  the  petitioner  is  alleged  in  this 
return  to  be,  and  would  therefore  be  prohib- 
ited, both  by  public  policy  and  humanity, 
from  merely  discharging  him  from  the  cus- 
tody in  which  he  might  be  found.  In  such 
-circumstances  a  court  would  be  called  on  to 
«xercise  more  than  ordinary  judicial  powers, 
including  those  possessed  by  the  chancellor, 
as  representative  of  the  sovereign,  or  by  vir- 
tue of  his  sign  manual.  But  that  these  pow- 
ers are  not  possessed  by  circuit  courts,  sitting 
in  equity,  was  ruled  in  FonUUn  t.  Banend^  68 
U.  8.  17  How.  869,  884,  16  L.  ed.  80,  86,  al- 
ready cited ;  and  it  follows,  for  even  stronger 
reasons,  that  they  do  not  possess  them  when 
-sittine  at  common  law.  In  Byers  y.  MeAulejf, 
149  XL  8.  608,  87  L.  ed.  867,  it  was  held  that 
the  circuit  court  might  establish  a  debt 
against  an  intestate  estate,  but  could  not  ad- 
«ninister.  This  illustrates  the  limitation  we 
•put  on  the  jurisdiction  of  the  circuit  court 
m  cases  lilce  this  at  bar.  Fontain  v.  Bavenel 
yr^as  cited,  and  impliedly  aflOirmed,  in  Late 
Corporation  of  Church  of  Je»u$  Christ  of  Lat- 
ter Day  Saints  y.  United  States,  186  U.  8.  8, 
34  L.  «i.  481.  It  was  distinguished,  but  not 
•doubted,  in  Rwisea  y.  Allen,  107  U.  8.  163, 
169,  27  L.  ed.  897,  899.  In  any  view,  the 
^essential  issue  on  this  record  in  the  circuit 
<x>urt  was  the  fundamental  question  of  the 
mental  and  physical  condition  of  the  peti- 
tioner. On  the  coming  in  of  the  return,  the 
petitioner's  reply  thereto  was  filed  March  23, 
1894.  Thereupon,  a  motion  for  a  guardian 
-ad  litem  was  made  on  the  same  day  by  the 
respondents;  and  an  order  was  entered,  set- 
ting out  that  the  return  alleged  an  advanced 
state  of  dementia,  and  that,  while  the  answer 
to  the  return  did  not  wholly  admit  this  al- 
legation, it  did  not  fully  deny  unsoundness. 
The  order  proceeds  that,  without  determining 
the  charter  or  extent  of  King's  dementia, 
enough  was  found  in  the  record  to  enable  the 
court  to  determine  that  King  was  so  far  un- 
sound as  to  render  proper  the  appointment  of 
a  guardian  to  represent  him,  and  to  do  all 
things  necessary  for  the  promotion  and  pro- 
tection of  his  riffhts  and  interests  in  this  re- 
gard. The  following  afterwards  appears: 
^Moreover,  as  the  guardian  may  have  the 
power  to  say  whether  this  writ  snail  be  fur- 
ther prosecuted,  —a  question  upon  which  no 
opinion  is  now  expressed,— I  am/  etc. 

It  next  names  a  guardian,  and  proceeds  as 
follows:  "And  it  is  understood  that  he  [the 
guardian]  will  examine  into  his  [King's] 
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rights  and  interests  in  this  proceeding,  and 
he  will  inquire  particularly  whether  he  is 
deprived  of  his  liberty,  or,  in  other  words, 
whether  his  keeping  and  custody  at  the  asy- 
lum is  restraint.** 

Then  the  following  appears :  **  The  guard- 
ian so  appointed  as  the  representative  of  an 
unsound  person,  being  the  responsible  party 
petitioner,  is  expected  to  report  whether  he 
elects  to  treat  the  keeping  and  custody  on  the 
day  on  which  the  petition  was  filed,  nnd 
now,  as  a  matter  of  comfort  and  protection, 
in  which  King,  through  his  guardian,  ac- 
quiesces, or  as  forcible  and  offensive  re- 
straint. And  the  guardian  is  furthermore 
expected  to  elect  whether  this  writ  should  be 
prosecuted  further.** 

The  closing  sentence  of  the  essential  parts 
of  this  order  is  as  follows:  "Ko  evioence 
will  be  taken  on  any  question  in  this  pro- 
ceeding until  such  report  and  election  are 
made.  *^ 

The  rpport  of  the  guardian  was  filed  April 
28,  1894.  Meanwhile,  the  parties  appeared 
before  the  court  on  several  occasions  touching 
the  time  of  the  hearing.  This  was  first  set 
for  March  27th,  and  this  follows  in  the  rec- 
ord: 

"On  the  27th  day  of  March,  1894,  upon  the 
request  of  the  petitioner,  it  is  ordered  that 
the  hearing  in  said  cause  be  postponed  until 
April  2,  1894,  at  2  P.  M.  On  the  2d  day  of 
April,  1894,  upon  application  of  petitioner, 
counsel  for  respondent  consenting  thereto,  it 
is  ordered  that  the  hearing  in  said  cause  be 

Sostponed  until  April  9,  1894,  at  2  P.  M. 
^n  the  9th  day  of  April,  1894,  it  is  ordered 
that  the  further  hearing  be  postponed  until 
April  23,  1894,  at  2  P.  M.** 

It  is  plain  that  "the  request  of  the  peti- 
tioner,** found  in  these  orders,  had  no  refer- 
ence to  the  guardian  ad  litem,  and  that  in 
these  proceedings  the  petitioner  was  recog- 
nized, through  counsel  of  record,  or  through 
his  next  friend,  as  distinguished  from  the 
guardian.  This  shows  that  the  order  of 
March  28d  was  not  intended  to  preclude  the 
petitioner  from  further  attendance  on  the 
court,  through  the  next  friend,  or  his  coun- 
sel, or  the  court  from  taking  such  action  as 
it  mi^ht  deem  proper  after  receiving  the 
guardian's  report.  The  provision  that  the 
guardian  was  "expected  to  elect  whether  this 
writ  should  be  prosecuted  further**  must  be 
construed  in  the  light  of  what  elsewhere  ap- 
pears, and  must  yield  to  the  statement  that 
the  court  expressed  no  opinion  whether  he 
would  have  the  power  to  say  whether  the 
writ  should  be  further  prosecuted,  and  lo  the 
implication  contained  in  the  direction  that 
no  evidence  would  be  taken  on  any  question 
until  the  coming  in  of  the  report.  Bj  these 
the  court  reserved  the  right  to  permit  evi- 
dence to  be  taken  after  the  report  was  made. 
It  is  therefore  clear  that  the  court  did  not, 
by  the  order  in  question,  surrender  the  case 
to  the  guardian,  but  still  hold  it  under  its 
own  control.  All  that  afterwards  appears 
is  very  simple.  The  guardian  apparently 
understood  the  order  of  the  court  as  we  un- 
derstand it,  made  no  election,  in  the  strict 
sense  of  the  word,  touching  the  progress  of 
the  cause,  and  used  only  adyisory  language 
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as  follows:  ** Unless  it  seems  to  the  court 
worth  the  while  to  try  this  experiment  [re- 
ferring to  a  certain  proposed  dealing  with 
the  petitioner],  the  guardian  ad  litem  is  of 
the  opinion  that  it  is  not  advisable  to  further 
prosecute  this  writ." 

Thereupon,  the  entire  balance  of  the  record 
is  as  follows: 

*'Thi8  cause  is  thereupon  heard  by  the 
court,  the  Hon.  Le  Baron  B.  Colt,  circuit 
Judge,  sitting,  and  the  following  decree  en- 
tered: And  now,  to  wit,  April  28,  1804, 
this  cause  coming  on  to  be  heard  by  the  court 
upon  the  report  of  John  S.  H.  Frink,  guard- 
ian ad  litem.  It  is  ordered  and  decreed7  upon 
consideration  thereof,  that  the  writ  of  habeas 
corpus  be  discharged  and  that  said  Kin^  be 
remanded  to  the  custody  of  the  authorities 
of  the  McLean  Asylum. 

** By  the  Court: 

"Alex.  H.  Trowbridffe,  Clerk. 

"From  which  decree  an  appeal  is  claimed 
by  Edward  Avery,  Esq.,  on  said  twenty- 
Uiird  day  of  April,  in  open  court.  ** 

This  shows  that  the  case  was  heard  by  the 
court  on  the  report,  and  that "  upon  considera- 
tion thereof"— that  is,  of  the  report— the  writ 
was  discharged.  The  record,  however,  fails 
to  show  that  the  petitioner  or  the  next  friend, 
or  the  counsel  for  the  petitioner  or  next 
friend,  or  any  person,  offered  to  submit  to 
the  court  any  proofs  bearing  on  the  issue  to 
be  tried  by  it,  or  that  there  was  any  evidence 
which,  if  offered,  would  have  had  any  tend- 
ency to  sustain  that  issue  in  behalf  of  the 
petitioner.  On  all  this  matter  the  record  is 
a  blank,  and  for  aught  that  appears  the  court 
neither  had  nor  was  offered  anything,  on 
which  it  could  act,  except  the  report,  and 
nobody  objected  to  the  court^s  acting  on 
that.  The  objections  to  these  proceedings, 
set  out  in  the  assignments  of  error,  may  be 
divided  into  four :  First,  that  the  order  ap- 
pointing a  euardian  ad  litem  was  without 
warrant  in  Taw  and  void ;  second,  that  he 
was  improperly  vested  with  authority  to  take 
the  future  conduct  of  the  petitioner's  case,  to 
the  exclusion  of  the  petitioner,  his  counsel 
or  attorney ;  third,  that  the  order  of  reference 
to  the  guardian  conferred  on  him  authority 
to  determine  the  law  and  facts,  on  such  evi- 
dence as  he  might  choose  to  hear  and  con- 
sider, without  opportunity  on  the  part  of  the 
petitioner  to  meet  the  witnesses,  or  to  present 
evidence  on  his  own  behalf;  and,  fourth, 
that  the  order  directing  the  writ  to  be  dis- 
charged, founded  on  the  report  of  the  guard- 
ian, without  hearing  evidence,  was  contrary 
to  law  and  void.  In  so  far  as  these  assign- 
ments of  error  are  based  on  the  hypothesis 
that  the  powers  given  the  guardian  were  of 
a  final  or  conclusive  character,  they  depart 
from  the  interpretation  we  have  given  the 
order  of  March  28,  and  we  need  consider 
them  no  furtlier. 

Touching  the  first  objection  :  The  especial 
power  of  the  court  to  supersede  the  next 
iriend  by  a  guardian  ad  litem  is  so  well  es- 
tablished that  it  requires  no  comment,  ex- 
cept to  say  that  it  would  be  a  reproach  to 
the  law  if,  in  the  case  of  a  person  unable, 
through  weakness  of  intellect  or  age,  to  con- 
duct his  own  litigation  understandingly,  the 
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court  had  not  the  right  Co  superseds  a  volnn- 
teer,  when,  in  its  just  discretion,  it  finds  it 
for  the  interests  of  the  petitioner  or  plaintifT 
to  do  so.  This  is  illustrated  in  8aU  v.  8ak, 
1  Beav.  686,  where  the  master  of  the  rolls 
found  that  the  next  friend  filed  the  bill  to 
promote  his  own  views,  and  said  that  W 
never  had  seen  a  more  craftv  attempt  to  de- 
fraud infants.  We  need  make  no  disttnctiou 
between  infants  and  lunatics,  with  reference 
to  the  matters  wc  are  discussing,  whau^vcr 
the  ancient  law  might  have  been.  Sioir. 
Ea.  Jur.  ^g  1862,  1868.  This  power  to  make 
substitution  is  broad,  and  is  necessarily  ex- 
ercised in  a  summary  way ;  and  there  is  no 
basis  for  the  contention  of  the  petitioner  thai 
it  could  not  be  done  without  notice  to  the 
next  friend,  or  other  formal  proceedings. 

In  the  opinion  filed  in  this  case  June  C 
we  affirmed  **the  broad  and  flexible  character 
of  the  rules  of   practice  relating  to  nexi 
friends  and  guardians  ad  litem^  and  their 
adaptability  to  reach  every  case  where  they 
can  be  needed  for  the  protection  of  those 
classes  which  they  are  intended  to  protect, 
or  for  effectuating   natural   justice.'*    We 
agree  with  the  conclusion  involved  in  Sing*^ 
Casey  161  Mass.  46,  already  referred  to,  susa- 
taining  the  right  to  supersede  a  next  friend 
by  a  guardian  ad  litem,  subject  to  the  qualifi- 
cations expressed  in  our  prior  opinion  touch- 
ing appeals  under  federal  procedure.     When 
any  one  sets  on  foot  litigation  bj  hla  own 
action,  or  when  it  appears  that  it  is  set  oo 
foot  bj  a  next  friend  because  the  petitioner 
or  plaintiff  is  in  close  restraint,  tiie  propoai- 
tion  that  his  suit  shall  be  put  in  control  of 
a  guardian  ad  litem,  on  the  ground  that  he 
is  non  compos  mentis,  may  involve  a  funda- 
mental right  to  be  heard  on  a  formal  judi- 
cial issue.     But  we  have  no  occasion  to  con- 
sider generally  the  power  or  duty  of  oomta 
to  appoint  guardians  ad  litem,  because  in  thia 
case  the  petition  was  filed  by  a  next  friend 
without  any  allegation  that  the  petitioner 
was  subject  to  such  close  confinement  that  be 
was  unable  to  represent  himself  in  court ;  so 
that  the  only  excuse  for  proceeding  by  a  next 
friend  which  can  be  gathered  from  the  record 
is  of  such  a  character  as  necessarily  included 
the  right  of  the  circuit  court  to  continue  the 
same  person  as  next  friend,  or  to  supersede 
him  by  a  guardian  ad  litem. 

As  to  the  other  propositions  in  the  assign- 
ments of  error,  we  are  of  Hie  opinion  that, 
according  to  the  common  rules  governing 
courts  of  law,  as  well  as  courts  of  equity, 
after  it  appears  or  has  been  determined  that 
the  petitioner  or  plaintiff  is  so  far  unsound 
that  he  must  proceed  by  a  next  friend  or 
guardian,  the  matters  covered  by  those  propo- 
sitions are  ordinarily  within  the  diacietion 
of  the  court.  Many  authorities  on  which  the 
petitioner  relies  relate  to  the  rule  that  the 
inheritance  of  an  infant  cannot  be  lost  by  the 
admissions  of  an  attorney,  the  next  friend, 
guardian  ad  litem,  or  any  one  assuming  to 
act  in  any  representative  character,  or  of  the 
infant  himself.  This  cannot  be  denied,  but 
it  affords  no  support  to  the  other  proposi- 
tion,—that  the  court  has  no  power,  of  its 
own  motion,  to  stay  a  suit  in  behalf  of  aiw 
infant,  or  of  a  person  of  unsound  mind,. 
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-^rliich  it  is  satisfactorily  advised  is  frivolous, 
or  will  involve  the  petitioDer  or  the  plain- 
tiff or  his  estate  in  unnecessary  expense,  or 
perhaps  jeopardize  his  rights.     The  next 
friend  or  the  guardian  ad  liUm  is  permitted 
Xo  exercise  a  certain  authority  in  determin- 
ing  these  questions,    but  the  court  itself 
should  be  Uie  ultimate  authorit^r ;  and  it  is 
inherent  in  the  nature  of  the  jurisdiction  at 
•conunon  law  over  infants,  idiots,  and  luna- 
tics, that  it  should  act  with  reference  to  them 
from  its  own  conscience  and  on  its  own  in- 
formation, acquired  in  such  way  as  it  may 
<ieem  it  best  to  acquire  it.    The  final  deter- 
mination whether  the  suit  shall  be  prosecuted 
•or  discontinued  must  necessarilv  be  made  by 
the  court  or  its  appointee,  or  else  by  a  mere 
volunteer  in  the  form  of  a  next  friend ;  and, 
if  by  the  latter,  it  must,  of  course,  be  made 
in  a  summary  manner,  without  the  possibil' 
ity  of  any  judicial  issue  or  investigation. 
A  Just  regard  for  the  due  protection  of  a  per- 
son incapable  of  protecting  his  own  inter- 
ests would  require  that  this  action  be  taken 
by  a  responsible  authority,  as  the  court,  and 
not  by  an  irresponsible  one.    While  some- 
times the  proceedings  take  on  a  formal  char- 
ju;tcr,  yet  this  is  not  necessary,  nor  inherent 
in  the  subject-matter,  because  whether  it  is 
for  the  interest  of  a  person  of  unsound  mind 
<n  of  an  infant  that  a  suit  brought  in  his  be- 
lialf  shall  be  prosecuted,  is  a  question  as  to 
which,  ordinarily,  there  can  be  no  parties 
litigant  entitled  to  be  heard.    That  the  next 
friend  is  not  such  is  stated  In  Daniel  1  on 
■Chancery  Practice,   5th  ed.   •Tl,  *72;  and 
that  none  of  the  defendants  are  is  clear,  as  a 
<lefendant  ought  not  to  bs  allowed,   aa  of 
right,  to  intervene  in  this  way  in  what  may 
be' for  his  own  interest,  as  against  what  may 
be  for  the  interest  of  an  infant  or  a  person 
of  unsound  mind.     This  does  not  relate  to 
the  matter  of  an  original  appointment  of  a 
guardian  ad  litemy  the  absence  of  whom  in 
«ome  cases  it  may  be  the  right  of  the  defend- 
ant to  plead,  and  his  duty  to  do  so  if  he 
wislies  to  avoid  a  reversal  on  error  coram 
nobis.     Story,  Eq.  PI.  §  725.     In  Taner  v. 
Ivie,  8  Yes.   Br.   466,   Lord  Hard  wi  eke,  on 
page  468,  said  that  the  masters  **'  cannot,  upon 
«ucb  references  to  them  [meaning  references 
touching  the  matters  which  we  are  discuss- 
ing], hear  the  other  side,  against  whom  the 
bill  is  brought,  but  only  jud^e,  on  circum- 
stances prima  facie,  whether  it  is  reasonable 
to  carry  on  such  a  suit  for  the  infant."    The 
absolute  power  of  the  chancellor  In  deter- 
mining all  matters  of  this  character  is  made 
•clear  in  Reeve,  Domestic  Relations,  4th  ed. 
382,  884.    Indeed,  the  privilege  of  suit  by 
next  friend  in  behalf  of  a  person  non  eomipon 
mentis  seems  to  bo  of  modern  growth,  and  is 
wholly  the  creation  of  the  chancellor.     5 
Bacon,  Abr.  p.  47.    Substantially^,  the  whole 
practice  touching  this  topic  is  given  by  Lord 
OhaneeUor  Brougham  in  N alder  v.  Havohins, 
H  Myl.  &  E.  248,  with  practically  the  same 
results  as  stated  by  us.    The  ordinary  rule 
is  laid  down  in  Story,  Eq.  PI.  10th  ed.  g  60, 
as  follows :    **  Aa  some  check  upon  the  gen- 
eral license  to  institute  a  suit  in  behalf  of 
an  infant,  if  it  be  represented  to  the  court 
of  equity  that  the  suit  preferred  in  his  name 
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is  not  for  his  benefit,  an  inquiry  into  the 
facts  will  be  directed  to  be  noade  by  one  of 
the  masters  of  the  court ;  and,  if  he  reporta 
that  the  suit  is  not  for  the  benefit  of  the  in- 
fant, the  court  will  stay  the  proceedings.** 

The  rule  is  given  in  Daniell  on  Chancery 
Practice,  5th  &1,  *70,  to  the  same  effect,  al- 
though, in  lieu  of  making  the  general  prop- 
osition of  a  reference  to  a  master,  the  author 
merely  says,  that  the  court  will  ^direct  an 
inquiry  concerning  the  propriety  of  the  suit. " 
The  entire  freedom  with  which  the  court 
proceeds  to  ascertain  for  itself  whether  it  is 
for  the  interest  of  the  petitioner  or  plaintiff 
that  the  suit  proceed  is  illustrated  in  Sale  v. 
Sale,  supra,  where  Lord  Langdale,  whose  ex- 
perience and  learning  are  sufficient  authority 
for  our  purpose,  listened  to  affidavits  fur- 
nished by  the  defendant,  and,  without  refer- 
ence to  a  master,  directed  the  suit  to  be  dis- 
missed, and  the  costs  to  be  paid  by  the  next 
friend.  He  closed  with  a  general  statement 
of  the  law,  applicable  in  lul  coarts,  as  fol- 
lows: **It  matters  little  what  the  nature  of 
the  suit  is.  When  a  party  comes  here,  using 
the  privilege  of  acting  on  the  behalf  and  as 
the  next  friend  of  infants,  it  is  his  bounden 
duty  to  show  that  he  really  acts  for  the  bene- 
fit of  the  infants,  and  not  to  promote  pur- 
poses of  his  own.  ** 

In  Walker  v.  Blse,  7  Sim.  284,  Vice  Ohan- 
eeUor Shad  well  dismissed  in  even  a  more  sum- 
mary manner  a  suit  by  a  next  friend. 

The  substance  of  these  propositions  is  rec- 
ognized in  equity  rule  87,  and  such  undoubt- 
edly is  the  common  law,  although  a  due  re- 
gard for  a  proper  administration  of  justice 
will  ordinarily  induce  the  court  to  ascertain 
the  facts  by  a  reference  to  a  master  or  an  as- 
sessor, or  by  taking  the  proofs  itself,  with 
opportunity  in  either  case  for  the  next  friend 
or  the  guardian  ad  litem,  or  whomsoeyer  mar 
assume  to  act  for  the  petitioner  or  plaintiff, 
to  examine  the  witnesses,  produce  proofs, 
and  be  otherwise  heard.  But  the  petitioner 
relies  on  a  provision  of  the  rerised  statutes 
touching  proceedings  on  habeas  corpus,  as 
follows:  "Sec.  761.  The  courts  or  justice, 
or  judge  shall  proceed  in  a  summary  way  to 
determine  the  facts  of  the  case,  by  hearing 
the  testimony  and  arguments,  and  thereupon 
to  dispose  of  the  party  as  law  and  justice  re- 
quire." 

This  provision  of  law,  as  it  now  stands, 
apparently  governs  all  proceedings  based  on 
a  petition  conforming  to  section  754  of  the 
Revised  Statutes,  of  which  the  case  at  bar  is 
assumed  to  be  one.  Originally,  however, 
it  related  only  to  proceedings  under  Act  Feb. 
6,  1867,  chap.  28  (14  Stat,  at  L.  885),  and 
therefore  was  of  a  limited  effect,  and  not  a 
general  rule  of  practice.  For  this  reason 
alone,  it  might  well  be  doubted  whether  this 
provision  of  the  revised  s^tutes  was  intended 
to  reach  a  Question  of  the  class  which  we  are 
now  considering.  It  clearly  relates  to  the 
facts  touchinj?  tiie  disposition  of  the  peti- 
tioner ;  that  is  to  say,  to  the  merits  or  the 
proceeding.  If  construed  as  the  petitioner 
claims,  it  would  apparently  compel  titie  court 
in  every  case  to  proce^  at  once  to  the  mer- 
its, without  an^  opportunity  for  the  inves- 
tigation of  preliminary  questions,  and  would 
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liave  a  more  drastic  operation  than  It  could 
reasonably  be  sapposed  congress  intended. 
The  sweeping  construction  claimed  by  the  pe- 
titioner is  not  consistent  with  the  discretion 
exercised  in  panting  or  refusing  writs  of 
habeas  corpus  m  Ex  parte  Sopatl,  117  U.  S. 
341,  29  L.  ed.  868,  and  in  the  line  of  cases 
following  it,  which  are  grouped  in  Re  Fred- 
erich,  149  U.  S.  70,  75-77,  87  L.  cd.  650.  656, 
657.  It  can  hardly  be  supposed  that  congress 
had  in  mind,  in  this  enactment,  every  phase  of 
the  preliminary  questions  which  mi^ht  arise 
in  proceedings  of  this  character,  and  intended 
either  to  blot  them  out,  or  to  lay  down  rules 
touching  them  before  unknown  to  the  law. 
Its  fair  construction  is  that  it  seeks  to  secure 
an  efficient  administration  of  justice,  and 
nothing  more.  We  must  admit  that  no  cose 
has  been  cited  to  us  in  which  this  summary 
method  of  proceeding  by  a  court  to  stay  a 
suit  at  its  discretion  has  been  applied  to  one 
touching  a  writ  of  habeas  corpus;  and  it 
may  be  that  there  is  some  ground  of  distinc- 
tion between  ordinary  proceedings  and  this 
at  bar,  which  has  not  b^n  brought  to  our  at- 
tention. But  we  need  not  pursue  these  topics 
further,  nor  determine  the  power  and  duly 
of  this  court  concerning  them,  because  the 
case  at  bar  does  not  go  to  the  extent  sup- 
posed by  the  petitioner.  As  we  hare  alreaay 
seen,  the  order  of  March  28  did  not  direct 
a  discontinuance  of  the  suit,  or  give  the 

fuardian  ad  litem  an  absolute  election  so  to 
iscontinue,  or  conclude  the  court  to  act  on 
his  election.  Even,  therefore,  if  the  order 
had  been  irregular  in  any  %  particular,  the 
most  that  could  be  said  of  it  is  that  it  was 
an  irregularity  in.  the  course  of  summary 
proceedings,  not  necessarily  prejudicial,  and 
the  consequences  of  which  might  have  been 
full^  met  and  obviated  later  in  the  cause. 
Ordinarily,  such  irregularities,  especially 
in  proceedings  which  are  heard  wholly  by 
the  court,  and  in  no  part  in  the  presence  of 
a  jury,  do  not,  of  themselves,  rumish  the 
basis  of  an  appeal.  Penrutphanta  Go,  t.  Boy^ 
102  U.  8.  451,  26  L.  ed.  141 ;  Pdllak  v.  Binish 
EUetrxc  Auo.  128  U.  S.  446,  82  L.  ed.  474 ; 
Buckman  v.  Oory,  129  U.  8.  887,  890.  82  L. 
ed.  728.  780 ;  Texae  dt  P.  R,  Co,  v,  Volk,  151 
U.  8.  78,  88  L.  ed.  78;  HindB  v.  Knth,  6 
C.  0.  A.  231,  57  Fed.  Rep.  10.  18.  13  U.  S. 
App.  222.  Especially  is  this  proposition 
true  in  the  present  case,  where  it  is  apparent 
the  court  proceeded  tentatively,  carefully 
feeling  its  way  and  expressly  reserved  to 
whomsoever  might  be  interested  the  oppor- 
tunity of  being  heard,  after  the  report  of  the 
guardian  came  in.  on  the  question  whether 
the  court  would  then  receive  testimony  and 
arguments.  This  proposition  does  not  con- 
travene the  general  rule  that  on  appeal  the 
whole  record  may  be  examined  for  errors. 
Ridings  v.  Johnson,  128  U.  8.  212,  218,  82 
L.  ed.  401,  408;  Central  Iruet  Oo.  of  Neto 
York  y.  Seasongood,  180  U.  8.  482,  82  L.  ed. 
985. 

Tt  is  our  opinion  that  the  petitioner  has 
not  brought  the  record  into  form  to  raise  in 
this  court  the  questions  which  are  sought  to 
be  raised,  touching  the  orders  of  March  28 
and  April  28.  As  we  have  already  shown, 
according  to  the  true  effect  of  the  order  of 
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March  28,  all  parties  who  had  any  standiBc 
in  court,  or  who  could  be  heard  by  it,  haa 
opportunity,  on  the  coming  in  of  the  report 
of  the  guardian,  to  present  any  question  they 
desirea    to   raise,    including   uie   questioo 
whether  any  one  was  entitl^  to  offer  testi- 
mony and  arguments.     The  record  fails  ti>> 
show  that  the  petitioner  availed  himself  of 
this  opportunity.     In  his  argument  to  this 
court,  he  has  stated  what  he  alleges  he  could 
have  proved  if  he  had  been  permitted  to  do 
so;  but,  so  far  as  the  record  is  concerned. 
there  is  an  entire  failure  to  show  that  be 
offered  any  proofs,  or  that  he  had  any  proofs, 
to  offer  which  would  have  been  effective  if 
offered.    This  court,  therefore,  is  asked  to 
reverse  the  judgment  of  the  court  below, 
without  any  evidence  in  the  record  that  any 
party  was  prepared  to  present  to  that  court 
any  facts  which  ought  to  have  influenced  ita 
conclusions.    It  is  true  that  the  record  shows 
that  the  judgment  of  the  court  below  wss 
based  on  the  report  of  the  guardian,  but,  ia 
the  absence  of  an^  other  matter  offered  to  it» 
the  court  had  a  right  to  discharge  the  writ, 
and  was  required  to  do  it ;  and  It  is  unira 
portant  whether  it  did  it  on  the  considera- 
tion of  the  report,  or  without  consideration 
of  it.     The  order  discharging  the  writ,  in 
the  absence  of  proofs,   would  be  made  of 
course,  and  it  cannot  affect  ita  correctness 
that  reasons  outside  of  the  law  were  given 
for  what  was  necessarily  done.     Riding*  v. 
Johne&n,  128  U.  8.  218,  82  L.  ed.  403 ;  SuUi- 
mn  v.  Iron  Silver  Min,  Oo,  148  U.  8.  481,  8( 
L.  ed.  214;   Spalding  y.  Castro,   153  U.  8. 
88.  88  L.  ed.  626. 

There  can  be  no  question  that  if  this  wsa 
an  ordinary  suit  these  sugsrestions  would  be 
conclusive  against  the  petitioner  on  this  ap- 
peal. This  is  a  common-law  suit,  in  which 
judgment  must  be  entered  as  on  a  writ  of  er- 
ror. Re  Cuddy,  181  U.  8.  280,  287,  88  L.  cd. 
154,  157.  Yet,  as  it  comes  to  as  on  appeal, 
all  the  strictness  of  ordinary  common-law 
proceedings  ought  not  to  be  required.  Nev- 
ertheless, the  proposition  is  fundamental, 
pnd  is  necessary  to  prevent  an  appellate  court 
from  exercising  virtually  original  jurisdic- 
tion that  the  court  below  must  have  had  an 
opportunity  to  pass  on  the  (]^uestions  raised 
on  appeal,  and  that  whether  it  had  such  op 
portunity  must  appear  by  the  record  or  be 
lairly  inferable  from  what  does  appear  in 
it.  In  this  case  the  requisite  facts  do  not 
appear  by  the  record,  and  they  cannot  be  in- 
ferred from  it,  unless  it  can  be  said  that  the 
appeal  taken  in  open  court  on  the  same  day 
the  order  of  April  28  was  entered— but.  of 
course,  after  it  was  entered — raised  this  im- 
plication by  reflected  light.  We  are  not 
aware  of  any  practice  or  precedent  which 
would  justify  this  method  of  making  good 
this  omission,  and  Warjield  y.  Chajfe,  91  C 
8.  690,  23  L.  ed.  888,  and  Clark  y.  Pennsyl- 
rania,  128  IT.  8.  395.  82  L.  ed.  487.  seem  to^ 
the  contrary.  Indeed,  for  aught  that  appears, 
the  petitioner — and  in  this  connection  ▼» 
mean  by  this  word  "petitioner,"  Kinf.  his 
next  friend  and  the  counsel  of  record— wis 
content  to  rest  the  case  on  the  propositioa 
that  the  detention  in  the  McLean  Asylum 
was  illegal  merely  because  the  commitment 
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under  the  order  of  the  chief  justice  of  Rhode 
Island,  or  under  the  assent  of  the  Tisiting 
oommfttee  of  the  asylum,  did  not  confonn  to 
law.  This  proposition  was  urged  on  us  in 
ar/(ument.  It  was  not  finally  disposed  of 
until  this  court  passed  on  it,  and  until  we 
determined,  in  the  opinion  filed  June  4.  1894« 
that  the  committal  was  not  in  disregard  of 
the  proyisions  of  the  Constitution  and  laws 
of  the  United  States,  and,  in  this  opinion, 
that  the  formality  of  the  papers  of  committal 
are  of  no  consequence,  so  far  as  the  circuit 
court  was  concerned.  Therefore,  so  far  from 
any  implication  appearing  that  the  petitioner 
offered  to  tibe  circuit  court  the  proofs  which 
he  saTS  he  might  have  offered,  if  allowed, 
and  uiat  they  were  rejected,  there  is  fully 
aa  mudi  flrround  for  inferring  that  he  saw 
fit  to  restliis  case  on  the  question  of  law  we 
baye  stated,  or,  at  any  rate,  that  that  court 
was  not  adyised  on  what  ground  he  intended 
to  rely.  Howeyer,  the  record  itself  suggests 
no  inference  one  way  or  the  other.  It  does 
not  show  that  the  petitioner  objected  to  the 
special  duties  imposed  on  the  /guardian  od 
litem,  or  to  any  part  of  the  order  of  the  court 
touching  the  same,  or  that  after  it  came  in 
be  took  any  steps  which  reouired  the  circuit 
court  to  halt  before  entering  the  order  of 
April  28.  The  rule  applicable  we  haye 
stated,  and  it  is  also  succinctly  giyen  b^  the 
court  of  appeals,  in  the  fourth  circuit,  in 
CharUston  tee  Wg.  Co,  y.  Joyce^  4  C.  C  A. 
368,  54  Fed.  Hep.  882,  888,  as  follows: 
**  The  rule  is  well  established  that  the  appel- 
late court  will  only  permit  those  matters  to 


be  assigned  for  error  thst  were  brought  to. 
the  attention  of  the  court  below  during  tha- 
progress  of  the  trial,  aud  then  passed  upon.*^ 

Again,  it  was  said  by  the  court  of  ap* 
peals,  ill  the  eiglith  circuit,  in  Bt,  f/mi$  8, 
W.  B.  Co.  y.  Benson,  7  C.   C.  A.   849,   5% 
Fed.  Rep.  681,  that  **an  appellate  court  can 
consider  only  such  matters  as  are  proper^ 
of  record, "  and  that  "a  matter  not  appearing 
of  record  has  no  existence  as  a  predicate  for 
error.**    These  observations  were  intended  to> 
apply,  and  do  apply,  alike  to  appeals  and 
writs  of  error.    We  refer  also  to  FtMher  y. 
Perkins,  122  U.  8.  522,  527,  80  L.  ed.  1192^ 
1198.     We  are  controlled  by  the  fact  that  the- 
record  fails  to  put  the  petitioner  in  a  posi- 
tion to  assigu  for  error  any  matter  bas^  on 
the  claim  that  the  circuit  court^was  asked  to* 
hear  proofs  and  arguments  which  it  did  not 
hear.     In  no  event,  therefore,  can  the  peti* 
tioner  object  to  the  final  judgment  of  tha- 
court  below,  whatever  reasons  were  assigned 
in  it  for  the  ordering  of  it. 

It  is  a  satisfaction  to  know  that  if  the  pe- 
titioner, or  any  person  assuming  to  act  ia 
his  behalf,  has,  according  to  his  judgment, 
failed  to  obtain  a  full  determination  of  tha- 
issues  of  fact  which  this  case  su^r^ests,  on 
formal  proofs  and  arguments,  the  final  con- 
clusion of  the  case  operates  only  as  a  discon- 
tiuuance,  without  passing  on  the  merits,  an<k 
is  no  bar  to  a  new  application  to  any  tribu- 
nal having  jurisdiction,  wherever  the  peti-> 
tioner  may  be. 

Judgment  of  the  Oireuit  Court  ajflrmed,  witlk 
costs  of  this  appeal  against  Caleb  Eaton. 
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William  L.  MARR,  Appt., 
e. 

Sarah  A.  RAT. 

(151  HL  8^) 

%*   The  amoiint  of  rent  due  la  fixed  by 
the  contraiett  where  a  person  is  In  poflsessiOD, 


maldnir  paFmeots  'from  month  to  month  under- 
a  parol  lease,  which  to  void  as  to  the  duration  of- 
the  term  because  within  (he  statute  of  frauds. 

8*  The  landlord  may  distrain  for  rent 
doe  on  a  parol  lease*  although  It  to  within, 
the  statute  of  frauds,  where  the  lessee  is  in  pos- 
session, making  payments  from  month  to  months 

(June  19,  1894.) 


Sorm.^  Onmpensation  for  the  use  of  premises 
tohere  the  lease  is  invalid  under  the  statute  of  frauds, 

L  Oenerta  doctrine, 

2,  Tenants  from  year  to  veoTm 

3.  Use  and  oceupotfon* 
^  Holding  over, 

b,  JXstresa, 

L  Qtneral  doeUine. 

Where  there  to  an  entry  and  possession  onder  an 
•gi«ement  that  is  void  under  the  statute  of  frauds, 
it  to  generally  held  that  the  affreement  may  he 
dsed  to  show  the  terms  of  rent,  If  it  to  not  at  vari- 
inoe  with  the  species  of  tenancy  which  the  law 
will  create  under  the  ciroumstaaoes.  Union  Bkg. 
Co.  of  Baltimore  v.  Qirtings,  45  Md.  181;  Bvans  v. 
Winona  Lumber  Oo.  80  Minn.  515b 
I  8o  an  action  will  lie  upon  notes  given  for  rent, 
although  the  agreement  of  lease  maybe  void  by 
the  statute  of  traods.  Gibson  v.  Wilcozen,  16  Ind. 
888. 

8o  reoeiirta  given  for  rent,  under  an  agreement 
which  to  void  by  the  statute  of  traads,  may  be  used 
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to  indicate  the  terms  of  the  rent,  in  an  action  for 
damages  for  distraint.  Lee  v.  Smith,  9  Bzch.  665, 9- 
0.  L.  Rep.  1079, 2B  L.  J.  Bzch.  198. 

Where  a  parol  agreement  was  for  a  term  more 
than  one  year,  the  agreement  was  held  to  be  bind- 
ing as  to  its  terms  for  one  year's  rent.  Craske  v. 
Christian  Union  Pub.  Co.  17  Hun,  819. 

In  Larkin  v.  Avery,  28  Conn.  804;  Cody'v.  Quap^ 
termain,  12  Qa.  88S:  Prindle  v.  Anderson,  19  Wend. 
801;  Beeder  v.  Sayre,  70  N.  Y.  184,  »  Am.  Rep.  507; 
Galhralth  v.  Fortune,  10  0.  a  C.  P.  100,  and  Doe  v. 
Amey,  12  Ad.  k  Ei.  476,— it  was  said  that  if  there  baa- 
been  an  occupancy  and  entry  under  an  agreement 
which  was  invalid  on  account  of  the  statute  of* 
frauds,  suoh  agreement  regulates  the  terms  of  the- 
rent. 

And  In  Gamer  v.  Ullman,  00  Ala.  218,  a  recovery 
of  rent  was  sustained  on  a  verbal  contract  for  one- 
year  to  begin  In  the  future,  where  the  bill  of  ex* 
ceptions  did  not  show  all  the  evlrlence.  and  it  wa•^ 
said  that  If  it  had,  the  tenant  might  not  have  been 
liable  for  any  time  after  the  surrender. 

But  Iowa  Code,  seotlons  8068, 8064,  providing  that 
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APPEAL  by  defoDdRnt  from  »  judgment  of 
the  Appellate  Court,  First  District,  affirm - 
tog  a  judfrment  of  the  Circuit  Court  for  Cook 
Couniy  in  fa^-or  of  plaintiff  in  a  di'troBs  pro- 
•ceeUiug  foi  the  recovery  of  rent.    JJfiimctL 

Statement  by  Phillips,  J.: 

"^oceeedinga  by  distress  for  rent  were  In- 
stituted before  a  justice  of  tlie  peace  of  Cook 
county  by  appellee,  where  she  recovered  a 
Judgment  against  appellant  for  $70,  and  an 
appeal  was  prosecuted  to  the  circuit  court 
^iiere  the  judgment  was  affirmed,  and  an  ap- 
peal to  the  appellate  court  was  a^ain  u- 
irmed.  The  facts  proved  at  the  trial  were 
that  appellant  was  the  tenant  of  appellee  of 
premises  consisting  of  a  store  and  basement 
•nd  a  flat,  situated  at  No.  56  North  State 
atreet,  under  a  written  lease  expiring  May  1, 
1890,  at  a  rent  of  $80  per  month.  April  15, 
1890,  a  verbal  agreement  was  made  by  ap* 
pellant  with  a  person  assuming  to  be  the 
«gent  of  appellee  for  the  store  alone,  at  a 
rental  of  $57.60  per  month,  for  one  year  be- 
ginning the  1st  of  the  following  May.  Under 
that  agreement  the  appellant  continued  to  oc- 
cupy the  store,  but  not  the  other  premises, 
•nd  paid  rent  for  a  time.  The  evidence  was 
-conflicting  as  to  the  amount  of  rent  agreed 
to  be  paid.  Appellee  also  proved  the  reason- 
able value  of  the  store,  over  the  objection  of 
appellant.  Appellant's  motion  to  exclude 
appellee's  evidence  upon  the  ground  that  the 
agreement  is  within  the  statute  of  frauds, 
and  that,  the  action  being  distress,  it  could 
not  be  supported  by  proof  of  the  quantum 


meruit  and  other  grounds,   was  orerruled. 
Appellant  oifered  evidence  skowing  the  un- 
sanitary condition  of  the  premises,  as  bear- 
ing upon  the  reasonable  value  of  the  prem- 
ises.    At  the  close  of  the  evidence,  the  courts 
of  its  own  motion,  instructed  the  jury  to  dis- 
regard all  evidence  relating  to  the  reason- 
able value  of  the  premises.     On  affirmance 
bj  the  appellate  court  that  court  made  a  cer- 
tificate in  accordance  with  the  statute  that 
the  cause  involves  questions  of  law  of  such 
importance  on  account  of  principal  and  col- 
lateral interests  involved  as  that  it  should 
be  passed  upon  by  the  supreme  court.     The 
points  sought  to  be  raised  by  the  assignments 
of  error  are :    Whether  the  terms  of  a  lease 
which  falls  within  the  statute  of  frauds  fix 
the  amount  of  rent,  and  distress  for  rent  may 
be  made  on  such  lease  so  within  the  statute 
where  there  has  been  possession  by  the  ten- 
ant ;  and  whether  a  contract  made  by  a  per- 
son acting  as  agent  on  behalf  of  another  as 
principal  may,  where  the  pretended  a^nt  ia 
not  authorized  so  to  act,  be  made  binding 
upon  the  other  party  by  the  subsequent  rati- 
fication of  the  principal. 

Messrs.  Stirlen  &  King^,  for  appellant: 

In  an  action  of  distress  the  rent  must  he 
fixed  and  certain,  and  not  the  quantum  meruit. 

Datfield  V.  Fullerton,  24  111.  278;  Johneon  v. 
Prussing,  4  HI.  App.  576;  Valentine  v.  Jack- 
son, 9  Wend.  802. 

An  oral  lease  within  the  statute  of  frauds 
does  not  fix  the  amount  of  rent. 

Warner  v.  Hale,  05  111.  895;  WtUicm  Buteher 


«o  evidence  of  any  oontraot  for  • .  .  exoept  leases 
not  exoeedinpr  one  year  Is  competent  unless  it  he 
Id  writing,  stprned,  etc.,  prevents  oraJ  contract  in 
cases  not  witbln  the  exception,  from  being  proved. 
Thorp  V.  Bradley,  76  Iowa,  60. 

And  no  rent  can  be  recovered  where  a  party 
takes  poflsesston  under  a  void  mining  leflse  al- 
thouffb  he  may  have  prospected  but  had  not  mined 
•«oal.    Capper  v.  Sibley,  66  Iowa,  754. 

And  on  the  destruction  by  fire  of  premlsics  held 
Tinder  a  parol  lease  void  by  the  statute  of  frauds, 
no  rent  can  be  recovered  thereafter.  Chcscbrouffh 
T.  Pingree.  1  L.  K.  A.  5S9.  72  Mich.  438. 

And  In  Smith  v.  Kerr,  83  Hun,  5C7,  where  the 
landlord  rebuilt  the  burned  house  on  a  verbal 
•Agreement  for  increased  rent,  which  agreement 
was  void,  it  was  held  that  such  agrreemeut  for  ad- 
ditional rent  could  not  be  enforced.  SeeYolun- 
tlne  V.  Godfrey,  infra. 

So  where  a  party  claimed  that  be  was  entitled  to 
« lease  void  by  the  statute  of  frauds,  in  considera- 
tion of  commission,  he  was  limited  to  recover  for 
the  value  of  his  services  and  not  that  of  the  rent, 
«nd  the  void  agreement  furnished  no  evidence  as 
to  the  value  of  his  services.  Brben  v.  LoriUard,  19 
Jf .  r.  802. 

In  Anderson  v.  Crttcher,  11  GUI  ft  J.  460,  87  Am. 
Dec.  T2,  it  was  held  that  an  action  of  covenant  can- 
not be  maintained  on  a  void  lease,  but  if  occupa- 
tion is  without  consent  the  remedy  is  trespass 
•elausum  fregiU  if  with  consent,  use  or  occupation 
the  remedy  or  assumpsit  for  rent  from  year  to  year 
t>f  similar  import. 

And  In  an  action  to  recover  possession  It  was 
-said  that  in  Evans  v. Winona  Lumber  Co.,  80  Minn. 
616.  it  was  held  with  great  reluctancy  that  the  void 
lease  regulates  the  terms  of  the  tenancy  as  respects 
rent.    Johnson  v.  Albertson,  61  Minn.  383. 

tML.B.  A. 


S.  Tenants  from'vear  to  year, 

A  parol  agreement  which  is  void  by  the  statute  of 
frauds  but  which  enures  as  a  tenancy  from  year  to 
year  regulates  the  terms  of  the  tenancy  as  to  the 
rent.  Schuyler  v.  Leggett,  2  Gow.  660:  Fougerav. 
Oohn,  43  Hun.  454;  Koplits  v.  Qustavus,  48  Wis.  48; 
Shepherd  v.  Cummings,  1  Coldw.  854;  Coudert  v. 
Oohn,  7  L.  R.  A.  60. 118  N.  Y.  800;  Mann  v.  Love- 
Joy.  Uyan  ft  M.  866:  Bennett  v.  Ireland*  28  L.  J.  Q. 
B.  48,  El.  BI.  k  El.  826,  4  Jur.  N.  &  1104;  Dorr  v. 
Barney,  12  Hun,  260;  Talamo  v.  Spitzmtller.  8  L.  R. 
A.  221. 120  N.  Y.  37;  Stover  v.  Cadwallader,2Pennyp. 
117;  Kerr  v.  Clerk,  19  Mo.  132;  Porter  v.  Bleiler, 
17  Barb.  164;  Wash  v.  Berkmefr,  88  Ind.  586;  De- 
laney  v.  Flanagan,  41  Mo.  App.  651;  Dewey  v. 
Poyne,  19  Neh.  .540:  Bray th way te  v.  Hitchcock,  10 
Mee«.  ft  W.  494,  6  Jur.  076. 

And  the  same  was  held  in  an  action  of  debt  on 
book  account  similar  to  assumpsit  for  use  and  oc- 
cupHtion.    Lockwood  v.  Lockwood,  22  Conn.  4t6. 

And  the  same  was  held  in  action  for  use  and  oc- 
cupation. Doe  V.  Thompson,  9  Q.  B.  1044, 11  Jar. 
1037;  Barlow  v.  Walnright,  22  Vt.  88.  68  Am.  Dec 
79. 

And  the  same  was  held  in  action  of  distrew. 
Riseley  v.  Ryle,  11  Mees.  ft  W.  16, 12  L.  J.  Bzch.  38. 

So  when  the  pleading  was  not  questioned  a  simi- 
lar holding  was  made.  Langhran  v.  Smith,  75  N. 
Y.  206,  affirming  11  Hun,  811. 

In  People  v.  Rickert,  8  Oow.226;  Reeder  v.  Sayra. 
6  Hun,  662,  70  N.  Y.  180, 28  Am.  Rep.  667:  Thur^ 
ber  V.  Dwyer,  10  R.  1. 866:  Lyman  v.  Snarr.  10 
U.  0.  G.  P.  464;  Tress  v.  Savage,4  BL  ft  Bl.  86;  Grot- 
well  V.  Crane,  7  Barb.  191,  the  same  was  stated  to 
be  the  rule  but  was  not  the  question  involved  In 
thoee  cases. 

In  Wolke  v.  Fleming,  106  Ind.  lOR,  88  Am.  Bep. 
486^  it  was  said  that  the  tenant  could  not  abandon 
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Piea  Workir.  Aikinmm.  68  III.  421,  18  Am. 
Hep.  660;  Wheeler  y.  Frankenthal,  78  HI.  124; 
OaMn  y.  PrerUioe,  45  N.  T.  162.  6  Am.  Rep. 
-58;  Brben  y.  LoHUard,  19  N.  Y.  803. 

When  the  aneement  flxiii^  the  oompeoea- 
-tion  is  yoid,  it  luniiBhes  no  eyidence  of  value. 

Whipple  Y.  Parker,  29  Mich.  869;  Bagedale  y. 
render,  80  Ky.  62. 

Distress  does  not  lie  where  the  rent  must  he 
-estimated  upon  the  basis  of  the  quantum 
meruit, 

Ilatfleld  y.  FuUerton,  Johneon  y.  Pmsiing, 
and  Valentine  y.  Jackson,  evpra. 

The  interpretation  by  the  appellate  court  of 

Warner  y.  Bale,  sfipra,  is  in  direct  conflict 

^ith  the  latest  interpretation  of  that  case  by 

'ibis  court  in  Chicago  Attachment  Go,  v.  Davie 

JSetoing  Maeh,  Oo.  16  L.  R.  A.  764, 142  111.  171. 

The  New  York  courts  declare  the  rule,  in 
-other  than  landlord  and  tenant  cases,  that  the 
yerbal  contract  within  the  statute  does  not  fix 
the  compensation. 

Oalvin  y.  Prentiee,  and  Erhen  y.  Lorillard, 
-eupra. 

The  "iron  role,"  as  this  court  has  chnrac- 
terized  the  statute  of  frauds,  in  Chicago  Attach- 
ment  Co.  v.  Dafde Sewing  Mach,  Go,,  evpra,  and 
mte  y.  Welle,  17  Dl.  90.  applies  ss  well  to  land> 
lords  as  to  apprentices,  and  excludes  the  terms 
of  compensation  in  a  lease  the  same  as  in  arti- 
oles  of  apprenticeship. 

Mesare,  Thornton  A;  Chancellor  for  ap- 
pellee. 

Phillips*  J.,  deliyered  the  opinion  of  the 
oourt : 


The  question  of  the  authority  of  the  agent 
to  enter  into  the  contract  on  behalf  of  appel- 
lee, as  also  whether  there  was  ratification  of 
the  contract  by  appellee,  were  questions  of 
fact,  settled  by  the  txial  and  appellate  courts. 
The  only  question  arising  on  the  record  be- 
fore this  court  is  whether  the  terms  of  a  lease 
within  the  statute  of  frauds  as  to  the  amount 
to  be  paid  under  such  lease  is  eyidence  of 
the  amount  of  rent  due  for  which  the  land- 
lord may  distrain.  The  eyidence  in  the  rec- 
ord shows  the  lease  was  within  the  statute 
of  frauds,  and  the  lessee  entered  under  it, 
and  paid  rent  for  a  part  of  the  term.  Such 
entry  on  the  possession  under  such  contract 
did  not,  in  an  action  at  law,  take  the  case 
out  of  the  operation  of  the  statute.  Wheeler 
V.  Frankenthal,  78111.  124;  Warner  y.  Bale, 
66  111.  896;  Chicago  Attachment  Co.  y.  Davie 
Sewing  Mach.  Co.  142  111.  171,  16  L.  R.  A. 
764.  But  where  a  parol  lease  is  made,  fix- 
ing the  amount  of  rent,  and  the  time  of  its 
payment,  and  fixing  the  term  at  a  greater 
period  than  one  year,  it  Is  clearly  within 
the  statute  of  frauds ;  and  the  tenant  entering 
under  such  voidable  contract  and  paying 
rent  at  the  sum  fixed  by  the  contract  becomes 
a  tenant  from  month  to  month,  and  is  en- 
titled to  notice  to  quit»  Prickett  v.  Bitter, 
16  111.  96;  Warner  v.  Hale,  eupra.  Being 
such  tennnt,  and  having  made  payment  of 
rent,  and  holdincr  over  from  month  to  month, 
he  is  liable  monthly  for  the  rent  to  be  paid 
by  the  terms  of  the  contract  under  which  he 
entered,  in  the  absence  of  another  and  dif  • 
ferent  contract.     Prickett  v.    Bitter,   eupra; 


the  premlsee  without  payinir  rent,  and  if  the  oon- 
tract  Is  within  the  statute  of  frauds,  the  value  of 
the  property  received  oould  be  recovered  un- 
•der  a  quantum  meruit. 

In  Hammond  v.  Dean,  8  Baxt.  186,  It  was  held 
that  a  tenant  from  year  to  year  is  liable,  but  the 
i^rma  of  the  rent  are  notatated. 

For  other  cases  on  tenancy  from  year  to  year,  aee 
Morehead  v.  Watkioa,  Huntington  v.  Parkburst, 
«nd  Clayton  v.  Blukey,  infra. 

8.  Use  and  occupation. 

Where  the  agreement  is  void  by  reason  of  the 
statute  of  frauds  and  the  tenant  enters  Into  pos- 
-eessionyin  an  action  for  use  and  occupation,  it  is 
held  that  the  agreement  may  be  u^ed  to  ascertain 
the  terms  of  the  holding  as  respects  the  rent. 
Calvert  v.  Simpson,  1  J.  J.  Marsh.  548;  Crawford  v. 
^ones,  64  Ala.  460;  Williams  v.  Sherman,  7  Wend. 
109:  Jennings  v.  McComb,  112  Pa.  518;  De  Medina  v. 
Poison.  Holt,  N.  P.  47;  Pieroe  v.  Pierce,  25  Barb. 
1M8:  Berrey  v.  Lindley,  8  Mann,  ft  Q.  513,  4  Scott,  N. 
P.  61, 6  Jur.  1061;  Smith  y.  Pritohetr,  98  Ala.  649. 

These  cases  fully  sustain  Marb  v.  Rat,  to  the 
effect  that  the  contract  though  void  regulates  the 
amount  of  rent  In  an  action  for  use  and  occupa- 
tion. 

In  an  action  of  distress  it  was  held  that  on  a  ver- 
TmI  lease  for  more  than  a  year,  no  action  will  lie, 
but  as  the  statute  has  not  declared  the  lease  void, 
any  use  may  he  made  of  the  lease  by  either  party 
except  that  of  maintaining  an  action  upon  it,  and 
after  enjoining  the  leased  premises  be  will  be  li- 
able for  the  rent  on  implied  contract  for  use  and 
•occupation.   Roberts  y.  Tennell,  8  T.  B.  Mon.  247. 

In  an  action  on  a  lease,  void  under  the  statute  of 
frauds  alleging  occupation  it  was  held  tbat  the 
teaae  will  regulate  the  terms  as  to  the  rent  if  the 
tf>pant   goes  Into    possession  and  occupies  the 


premises.   Steele  v.  Anheuser-Buech  Brew.  Asso 
(Minn.)  April  14, 1894. 

And  it  was  held  in  Volnntine  v.  Godfrey,  9  Vt. 
180,  that  if  a  parol  contract  not  to  be  performed 
within  a  year  be  made  and  service  performed,  the 
price  fixed  by  the  parol  contract  is  the  measure 
of  damages,  and  applies  in  an  action  of  assump- 
sit for  use  and  occupation,  where  the  premises 
had  burned. 

But  in  Ragsdale  v.  Lander,  80  Ky.  61,  it  was  held 
that  no  action  could  be  brought  to  change  the 
tenant  on  a  contract  non-enforceable  by  the  stat- 
ute of  frauds,  the  contract  price  was  also  non-en- 
forceable. 

In  other  cases  it  has  been  held  that  in  an  action 
for  use  and  occupation  where  the  entry  by  the  ten- 
ant has  been  under  a  lease  ln\^lid  by  the  statute 
of  frauds,  and  he  has  had  the  use  and  occupation, 
such  tenant  Is  liable  tor  .i  reasonable  value  of  sueh 
use.  Robb  v.  San  Antonio  Street  R.  Co.  82  Tex. 
882;  Little  v.  Martin,  3  Wend.  219.  20  Am.  Dec.  688; 
Dawes  v.  Dowlmg,  81  L.  T.  N.  S.  65.  2Z  Week.  Rep. 
770;  Hays  v.  Goree,  4  Stew,  ft  P.  (Ala.)  170;  Scott  v. 
Hawsman.  2  McLean,  180:  Crommelin  y.  Theiss,  81 
Ala.  412, 70  Am.  Dec.  400. 

In  Warner  v.  Hale,  65  111.  895,  it  was  held  that  the 
landlord  has  a  romedy  in  such  case  for  the  value 
based  on  a  quantum  meruit  but  has  no  remedy  on 
tbe  contract. 

And  the  landlord  may  recover  under  a  common 
count  in  assumpsit  for  use  and  occupation  although 
a  special  contract  of  renting  declared  on  is  void. 
Nelson  v.  Webb,  54  Ala.  486. 

And  in  Morehead  v.  Watkyns,  6  B.  Hon.  228, 
where  the  tenancy  inured  as  from  year  to  year,  he 
was  held  liable  for  the  annual  value  at  least,  if  not 
the  stipulated  sum. 

To  vacate  premises  without  giving  notice,  where 
the  tenancy  is  at  wHi.  from  year  to  year,  by  rea* 
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MeKinnejf  v.  Fisek,  28  111.  174 ;  Brownell  v. 
Welch,  91  111.  528;  Oreighton  v.  Sanders,  89 
111.  548.  We  recognize  the  rule  to  be  that 
there  can  be  no  distress  unless  the  relation 
of  landlord  and  tenant  exists,  and  there  is  a 
certain  fixed  rent  in  money,  produce,  or  ser- 
▼ices,  payable  at  a  certain  time.  Valentins 
▼.  Jaekaon,  9  Wend.  803 ;  Hatfield  ▼.  FuHer- 
tan,  24  111.  278;  Johruon  ▼.  PrusHug,  4  111.. 
App.  575 ;  Taylor.  Land.  &  T.  ^  561.  The 
rule  of  law  having  been  established  that, 
where  a  parol  contnust  within  the  statute  is 
made,  and  possession  taken  under  it,  and 
payments  of  rent  made  thereunder,  a  tenancy 
from  month  to  month  is  created,  the  policy 
of  the  statute  is  satisfied  in  preventing  any 
person  bein^  charged  in  a  contract  creating 
an  interest  m  lands  for  a  longer  period  than 
one  year  by  an  oral  contractT  and,  the  par- 
ties having  proceeded  to  act  under  the  con- 
tract,  and  having  created  the  relation  of 


landlord  and  tenant,  the  contnict,  so  fur  t» 
stipulations  are  made,  not  within  the  statute, 
governs  the  parties  so  long  as  possession  i» 
retained,  ana  the  tenant  has  an  interest  froia 
month  to  month,  and  is  regulated  in  every 
respect  by  the  terms  of  the  lease  except  s» 
to  the  term ;  and  the  proof  of  the  contract  is- 
sufficient  proof  of  the  amount  of  rental  per 
month  ana  time  of  psyment.    Doe  v.   Bell, 

5  T.   R.  471 ;  BMiardson  v.   Gifford,  1  Ad. 

6  El.  52;  Schuyler  v.  Leggett,  2  Cow.  6$0; 
People  V.  Bickert,  8  Cow.  226;  Barlow  v. 
Wainwright,  22  Vt.  88,  52  Am.  Dec.  79; 
Laughran  v.  Smith,  75  N.  Y.  205;  1  Greenl. 
Cruise,  246;  Browne,  Stat.  Fr.  §  89.  Kent 
beinc  by  the  terms  of  the  parol  letting. 
which  regulated  the  amount  and  time  of 
payment  of  rent,  the  landlord  had  a  right 
to  distrain.     Sdiuyler  v.  Leggett,  9Upra, 

It  is  urged  by  appellant  that  in  case  of 
contracts  within  the  statute  no  recovery  can 


■on  of  the  lease  hetog  invalid,  will  render  the  ten- 
ant liable  for  use  and  occupation  until  the  rela- 
tion of  landlord  and  tenancy  is  legally  dissolved. 
HuDtinffton  v.  Parkhurst,  87  Mich.  88. 

And  In  Smith  v.  Kinkaid,  1  IlL  App.  620:  Delano 
V.  MontaflTue,  4  Gusb.  42;  and  Howard  Ins.  Ck>.  v. 
Hope  Mut.  F.  Ins.  Go.  SSCk>nn.  804,— the  tenant  was 
held  liable  for  use  and  occupation  where  the  con- 
tract was  void,  but  the  rule  was  not  stated  as  to 
the  amounts 

A  declaration  for  use  and  occupation  or  for 
iiuantum  menttt  on  a  contract  for  six  years*  lease, 
not  stated  to  be  in  writing',  is  not  insulBcient  under 
Ala.  Act  1812,  alio  wing  rent  for  use  aod  occupa- 
tion.  Maverick  v.  Donaldson,  1  Ala.  685. 

In  an  action  for  use  and  occupation  for  which 
the  tenant  was  liable  who  entered  under  a  void 
contract  for  seven  years  the  error  in  an  iosfruo- 
tion  that  such  a  lease  was  valid  for  one  year,  will 
not  be  reviewed  where  there  was  no  exception  to 
the  instruction.   Thomas  v.  Nelson,  60  N.  Y.  118. 

Where  the  tenant  was  evicted  from  part  or  the 
premises  a  jury  should  ascertain  the  value  of  the 
use  and  occupation  without  reirard  to  tlie  amount 
of  rent  specified  in  the  agreemenL  Tomllnson  v. 
Day,  2  Brod.  ft  B.  680, 5  J.  B.  Moore,  668. 

Where  a  tenant  at  £47  was  notified  to  quit  and  a 
new  tenant  let  in  possession  on  an  agreement  for 
the  next  year^  rent  for  £80.  but  which  contract 
was  abandoned  and  the  tenant  remained  in  i>o6see- 
sion,  in  an  action  for  use  and  occupation  the  ques- 
tion of  rent  was  one  for  the  Jury,  but  no  inference 
was  to  be  drawn  from  prior  holdinir.  Thetford  v. 
Tyler.  8  Q.  a  0M6  L.  J.  Q.  B.  88. 10  Jur.  68. 

In  FolBom  v.  Perrln,  2  OaL  608,  it  was  said  that 
where  the  lease  was  void  under  the  statute  of 
frauds,  no  action  could  be  had  thereon.butif  there 
bad  been  a  count  for  use  and  ocoupatiou  it  miffht 
have  been  different. 

An  assignee  under  a  void  assignment,  is  not  lia- 
ble for  any  rent  for  a  term  during  which  the  prem- 
ises were  not  actually  occupied  by  him.  Chicago 
Attachment  Co.  v.  Davis  Sewing  Mach.  Co.  15  L.  B. 
A.  754, 142  IlL  17L 

4,  HcHding  over. 

The  general  rule  that  a  tenant  holding  over  after 
the  expiration  of  a  certain  term  is  liable  on  the 
same  terms  as  that  under  which  he  occupied,  also 
applies  in  case  where  the  original  contract,  or 
agreement  for  the  future  contract,  is  void  under 
the  statute  of  frauds.  Waring  v.  King,  8  Mees.  ft 
W.  671;  Doe  v.  Bell,  6  T.  B.  47L 
See  subhead  ^^TenanU  from  year  to  year,** 
In  Singer  M^fg.  Ck>.  v.  Sayre,  75  Ala.  270,  in  a  suit 
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on  a  modified  lease,  it  was  said  that  a  tenant  for 
years  holding  over  would  be  presumed  to  he  on 
the  terms  of  the  prior  lease,  and  it  was  eooteoded 
that  a  void  modification  of  renewal  destroyed  the 
covenants.  This  was  said  to  be  the  rule  where  the 
new  contract  was  essentially  different,  but  another 
rule  also  applies,  the  payment  and  acceptance  of 
rent  recognizing  the  relation  as  It  formeriy 
existed  made  him  a  yearly  tenant,  and  the  Twy 
ment  of  rent  will  be  referred  to  the  original  d^ 
mise,  subject  to  all  its  covenants  so  far  as  applios- 
ble  to  the  new  order  of  things. 

In  Beale  v.  Sanders.  8  Bing.  N.  C.  866, 5  Scott,  5B» 
8  Hodges,  147, 1  Jur.  1088,  where  a  tenant  held  nn- 
der  the  terms  and  paid  rent  on  a  void  lease,  it  wsa 
said  that  he  was  liable  to  all  the  stipulations  ooo- 
tained  in  the  lease  as  a  tenant  who  holds  over. 

A  parol  lease  for  more  than  three  yean  bavinr 
the  effect  of  an  estate  at  will  only,  inuring  as  a  ten- 
ancy from  year  to  year,  authorizes  a  Judgment  for 
double  rent  on  holding  over.   Clayton  y.  Blakey.  S 

T.B.a 

6i.  DfBtms. 

It  was  held  that  a  parol  agreement  wbldi  Is  void 
would  show  the  amount  to  be  recovered  where  tiie 
tenant  held  for  a  year,  under  a  leaae  for  four  years, 
and  will  sustain  a  distress  for  rent.  Bdwardsv. 
demons,  24  Wend.  480. 

So  the  landlord  was  allowed  to  distrain  fOr  tha 
amount  due  according  to  the  oral  terms  of  a  pro- 
posed ten  years*  lease  after  occupancy  and  pay- 
ment of  rent  for  a  certain  time.  Knight  v.  Ben* 
nett,  8  Bing.  861, 11  J.  B.  Moore.  222. 

And  in  Morton  v.  Woods,  L.R.  4Q.&29B,88L.J. 
Q.  a  81, 17  Week.  Bep.  414. 9  Beet  ft  8.  632.  it  was 
held  that  if  it  had  been  intended  to  grant  a  parol 
lease  for  ten  years  which  is  not  absolutely  void  by 
the  statute,  it  would  be  a  lease  at  will  and  distraint 
could  be  made  for  a  specified  amount  appeaniur 
on  the  deed. 

But  in  Hegan  v.  Johnson,  2  Taunt.  148,  where  a 
tenant  took  possession  before  the  lease  was  exe- 
cuted it  was  held  that  the  lessor  could  not  dortntr 
the  first  year  disCrain  for  rent,  for  if  the  teoant 
had  not  executed  the  lease  he  could  be  ejected  and 
if  he  had  executed  it  he  would  have  been  liable  an- 
der  its  terms. 

And  in  Johnson  v.  Prussing,  4  IlL  App.  675,  it  was 
said  that  there  can  be  no  distress  unless  there  is  an 
actual  demise  for  a  term  certain  either  in  money* 
produce,  or  service.  See  Biseley  v.  Byle.  11  Meet. 
ft  W.  16, 12  L.  J.  Exch.  88;  Boberts  v.  Tennell,  8  T. 
B.  Mon.  247;  Thetford  v.  Tyler,  8  Q.  B.  96.  IS  L^ 
J.  Q.  B.  88, 10  Jur.  68,  and  also  subhead  ^  Tentwl* 
from  year  to  usor."  L  T. 
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be  had  except  far  use  and  occupation  on  a 
quantum  meruU,  and  it  is  insisted  that  War- 
ner ▼.  HaU,  nfpra,  sustains  that  view.  Tliis 
courtk  in  Ohieago  Aitaehment  Co.  v.  Davi» 
Sewing  Ma4sh,  Co.  142  111.  171,  15  L.  R.  A. 
754,  said:  *'And  therefore,  in  Warner  y. 
Hale,  65  m.  895,  where  suit  was  brought  to 
recover  rent  on  a  verbal  contract  leasing  a 
dock  for  a  term  of  more  than  one  year,  and 
the  statute  of  frauds  was  pleaded  and  relied 
upon  as  a  defense,  we  held  that  the  facts  that 
appellee  was  let  into  possession  of  the  prem- 
ises under  the  contract,  and  occupied  them 
a  while,  and  paid  rent  pursuant  to  the  ver- 
bal contract,  aid  not  take  the  case  out  of  the 
statute,  and  that  there  could,  therefore,  be 
no  recovery  under  the  contract,  and  that  the 
only  remedy  of  the  lessor  was  under  a  ouan- 
tfim  meruit  for  use  and  occupation. "  Prior 
to  the  Act  of  20th  February,  1861,  to  main- 
tain an  action  for  use  and  occupation  the  re- 
lation of  landlord  and  tenant  must  exist  be- 
tween the  parties,  and  must  be  founded  on  a 
contract,  express  or  implied.  Dudding  v. 
Hill,  15  111.  61 ;  Hadley  v.  Mornson,  89  111. 
892.  By  tlie  Act  of  1861  the  remedy  was  ex- 
tended to  include  other  cases  therein  men- 
tioned, but  created  no  new  rule  of  evidence. 
In  writing  of  the  action  for  use  and  occupa- 
tion, Taylor,  in  his  work  on  Landlord  and 
Tenant  (8th  ed.  g  650),  says:  ''In  this  ac- 
tion the  plaintiff  may  resort  to  the  original 
agreement,  though  void  under  the  statute  of 
frauds,  for  the  purpose  of  ascertaining  the 
amount  of  rent  agreed  to  be  paid.  In  Will- 
iams  y.  Sherman,  7  Wend.  109,  it  was  sub- 
stantially held:  In  an  action  for  use  and 
occupation  Uie  plaintiff  may  avail  himself 
of  an  agreement  not  under  seal,  whereby  a 
rent  certain  is  fixed,  to  regulate  the  amount 
of  recovery,  although  plaintiff  has  not  de- 
clared on  the  agreements,  and  claims  gener- 
ally to  recover  for  use  and  occupation,  and 


the  defendant  is  not  at  liberty  to  give  evi- 
dence of  the  value  of  the  premises  occupied 
to  reduce  the  recovery  below  the  sum  stipu- 
lated. The  contract  in  this  case,  under 
which  the  tenant  entered,  though  within  the 
statute  of  frauds,  regulates  the  amount  of 
rent  and  time  of  payment  during  the  tenancy ; 
and  in  an  action  for  use  and  occupation  must 
be  the  measure  of  the  amount  of  recovery  for 
such  use  and  occupation.  The  action  for  use 
and  occupation  may,  in  particular  cases,  be 
determined  from  the  contract  between  the 
parties^  which,  in  particular  cases,  must 
govern  as  a  matter  of  evidence  at  to  the 
amount  of  damages;  in  other  cases,   under 

Particular  facts,  it  must  be  determined  un- 
er  a  qvantum  meruit,  and  the  value  of  rental 
of  the  property  shown.  From  the  facts  stated 
in  the  opinion  in  the  case  of  Warner  v.  Hale 
it  is  difficult  to  determine  on  what  the  di- 
rection of  estimating  the  value  of  the  same 
on  the  basis  of  a  quantum  meruit  was  made. 
At  all  events,  that  direction  was  but  a  di- 
rection based  on  the  facts  of  that  particular 
case,  and  not  a  discussion  of  a  principle  of 
law  applicable  to  a  particular  class  of  cases. 
The  statement  of  what  was  held  by  this  court 
in  that  case,  by  what  is  said  in  Ohieago  At- 
tachment Co.  y.  Davis  Sewing  M<Uh,  Co, ,  was 
used  in  stating  the  rule  that  the  fact  that 
the  tenant  was  let  into  possession,  and  en- 
tered under  a  contract  within  the  statute  of 
frauds,  and  occupied  and  paid  rent  for  a  time, 
did  not  take  the  case  out  of  the  statute,  and 
in  no  manner  enlarged,  added  to,  or  varied 
what  was  said  in  Warner  v.  Hale,  •  WiUiout 
modifying  what  was  said  in  either  Warner 
V.  n<ue,  supra,  and  in  Chicago  Attachment 
Co,  V.  Davis  Sewing  Maeh.  Co.,  supra,  we 
are  of  the  opinion  there  is  no  error  in  the 
judgment  of  the  appellate  court,  and  that 
judgment  is  affirmed. 
^rmed. 
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N.  B.  THOMPSON  et  al.,  Plffs.  in  Err., 
Michael  NIGOLEY  and  Wife. 
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•Written  aeeiirittos  «ctarted  by  i 
I  of  tbreikte  of  proeeoution  for  orlmlnal  offenses 
of  which  the  party  threatened  wasffnilty  In  fact, 
but  which  were  In  no  manner  connected  with 
the  demand  for  which  compensation  was  aouffht, 
may  be  avoided  by  the  parties  exeoutinff  them, 
not  only  in  the  hands  of  the  orlfirinal  payee,  but 
of  his  asBlffnees,  having  notice  of  the  circum- 
stances under  which  such  securities  were  taken. 

(January  S,189L} 

*  Headnote  by  Aixmr,  J, 

NOCT.— Other  authorities  sustaining  the  doctrine 
that  threats  of  lawful  prosecution  may  constitute 
duress  of  a  sruilty  person  are  found  in  a  note  on 
oontraou  procured  by  threats  to  prosecute  rela- 
tives. City  NoL  Bank  of  Davton,  Ohio  v.  Kns- 
worm  (Wis.)  ante.  4flL 

26  li.  R.  A. 


ERROR  to  the  District  Court  for  Marshall 
County,  to  review  a  Judgment  in  favor  of 
defendants  in  an  action  brought  to  foreclose  a 
mortgage.    Affirmed. 

The  facts  are  stated  in  the  opinion. 

Mr.  J«  A*  Bronflfhten,  for  plaintiffs  hi 
error: 

The  common  law  divides  duress  into  two 
classes,  viz. :  duress  per  minas,  and  duress  of 
imprisonment.  Duress  per  minas  is  restricted 
to  fear  of  loss  of  life,  or  mayhem,  or  loss  of 
limb,  in  other  words  remediless  harm  to  the 
person.  Duress  of  imprisonment  is  supported 
by  anv  evidence  that  the  party  was  unlawfully 
restrained  of  his  liberty  until  he  would  execute 
the  instrument. 

Mundy  v.  Whitiemore,  15  Neb.  647;  King 
V.  Williams,  65  Iowa,  167. 

Duress  by  threat  is  where  the  threat  ex- 
cites a  fear  of  some  grievous  wronff,  as  death, 
great  bodily  injury,  or  unlawful  imprison- 
ment.   . 

Oahbey  v.  Forgeus,  88  Kan.  62;  Mun^y  v. 
^Whitiemore,  supra;  Haynee  ▼.  Budd,  102  N. 


See  also  4<  L.  R.  A.  417. 
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Y.  Vr$,  9  Am  Rep.  815;  NiekeUon  v.  Wil9on, 
60  N.  Y.  870;  MePhenon  y.  Cox,  80  N.  Y. 
472;  Earmen  r.  Harmon,  61  Me.  227,  14  Am. 
Rep.  SS^iSanfard  y.  Smborger,  26  Neb.  205; 
BtaU  y.  bam;  79  N.  C.  608;  Taylor  y .  Jagt/et, 
106  Mam  201;  Snyder  y.  Braden,  68  Ind.  148; 
Ca^^m  y.  Henton,  9  Wis.  476;  LaTid/s  y.  Obert. 
45  Tex.  589;  aVft^r  y.  Weiden,  17  Neb.  582; 
Datii  y.  Lu9ter,  64  Mo.  48;  Barrett  y,  Weber, 
125  N.  Y.  18;  SaHvoeil  y.  £r<?rtort,  28  Vt.  870; 
-Hayjja  y.  Budd,  83  N.  Y.  261;  Winfield  Nat. 
Bank  y.  Croeo,  46  Ebd.  620;  Metropolitan  L. 
In$.  Co.  y.  if^dAr^,  85  N.  Y.  614;  6  Am.  &  Eng. 
EDcyclop.  Law,  p.  64;  Dunham  y.  Oriewold, 
100  N.  Y.  224. 

It  is  not  duress  for  a  person  to  insist  on  bis 
legal  rights  or  to  threaten  to  institute  lawful 
prosecution. 

MePhefon  v.  Cox,  tupra;  Fisher  y.  Bishop, 
86  Hun,  112;  EaynesY.  Rudd,  80  Hun,  287. 

Ordinarily  mere  threats  will  not  amount  to 
duress,  unless  they  are  such  as  to  put  the  pjarty 
in  fear  of  bodily  injury  or  unlawful  imprison- 
ment 

Adams  y.  Stringer,  78  Ind.  175;  Btiehanan 
y.  Sahlein,  9  Mo.  App.  562;  Oolglaizer  y. 
Salem,  61  Ind.  445;  Compton  y.  Bunker  Hill 
Bank,  96  Dl.  801,  86  Am.  Rep.  147;  Metropoli- 
tan L.  Ins,  Co,  y.  Meeker,  supra. 

Where  the  only  coercion  impelling  a  partj 
io  act  is  the  fear  of  the  consequences  of  his 
own  criminal  act,  he  cannot  claim  that  be 
acted  under  duress. 

Felton  y.  Gregory,  180  Mass.  176. 

Where  a  person  has  committed  a  crime,  a 
threat  to  have  him  arrested  and  imprisoned  be- 
ing only  a  threat  of  a  legal  arrest,  will  not  con- 
stitute duress. 

Compton  y.  Bunker  Hill  Bank,  supra;  Neat- 
ley  y.  Oreenough,  25  N.  H.  825;  Alexander  y. 
Pierce,  10  N.  H.  494;  Eddy  y.  Herrin^  17  Me. 
888,  85  Am.  Dec.  261;  Davis  y.  Luster,  supra; 
Hilborn  v.  Bvcknam,  78  Me.  482,  57  Am.  Kep. 
616;  Knapp  y.  Hyde,  60  Barb.  80;  Lomerson 
w.  Johnston,  44  N.  J.  Eq.  98;  Higgins  y. 
Brown,  78  Me.  478;  Bodine  y.  Morgan,  87  N. 
J.  Eq.  426;  Harmon  y.  Harmon,  and  Landa  y. 
Oberi,  supra;  Waller  y.  CraOe,  8  B.  Mon.  11; 
Adams  V.  Stringer,  supra;  Comstoekv.  Tapper, 
50  Vt.  596;  Milkr  v.  Miller,  68  Pa.  486:  Plant 
y.  Qunn,  2  Woods,  C.  C.  872;  Winfidd  Nat. 
Bank  y.  Croeo,  supra;  6  Am.  &Eng.  ilncyclop. 
Law,  p.  62.  and  citations,  note  1,  p.  71,  and  ci- 
tations, note  1;  Heaps  y.  Dwnham,  95  111.  588; 
Taylor  y.  Gottrtll,  16  lU.  98. 

A  contract  made  under  duress  is  not  strictly 
yoid  but  only  yoidable,  and  should  be  dis- 
affirmed within  a  reasonable  time  to  admit 
of  a  party  taking  adyantage  of  its  inyalid- 
Ity. 

Doolittle  y.  WCuUough,  7  Ohio  St.  299;  Mur- 

5hy  y.  Paynter,  1  Dill.  888;  Lyon  y.  Waldo,  86 
[ich.  845;  6  Am.  &  Eng.  Encyclop.  Law,  p. 
88,  and  citations,  note  1;  Datis  y.  Fox,  59 
Mo.  125;  Evans  y.  Montgomery,  50  Iowa,  825; 
Hunt  y.  Hardwiek,  68  Ga.  100;  FeUaws  v. 
FayetU  School  Diet.  No.  8,  89  Me.  559; 
Sehultz  y.  Culbertson,  46  Wis.  818;  Baldwin  v. 
Murphy,  82  111.  485;  Bchee  y.  McQuilken,  59 
Ind.  269;  Hampstead  y.  Plaistow,  49  N.  H.  84; 
'Baeemore  v.  Freeman,  58  €hi.  276. 

Messrs.  Ed.  A.  Berry  and  Hann  A  Red- 
oiond  for  defendants  in  error. 
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Allen*  J.,  deliyered  the  opinion  of  tha 
court: 
N.  B.   Thompson  and  H.   F.  Talbot,   as 

Sartners,  brought  suit  on  a  note  executed  by 
Lichael  NiggTey  and  Fannie  Nigeley.  his 
wife,  for  $1,250,  payable  to  Rudolph  Sum- 
mers, and  to  foreclose  mortgages  giyen  to 
secure  the  same.  The  plaintiffs  claimed  to 
be  purchasers  of  the  note  and  mortf^ge  from 
Summers.  The  defendants,  in  their  answer, 
admit  the  execution  of  the  note  and  moit- 
gages,  but  allege  that  they  were  without  oob- 
sideration,  and  were  obtained  by  fraud  and 
duress.  It  appears  that  Michael  Niggley 
kept  a  billiara  saloon  in  Water yille;  that 
late  one  eyening,  as  he  was  takin/c  his  cash 
from  his  money  arawer,  preparatory  to  clos- 
ing up  for  the  night,  he  haa  a  reyoWer  out. 
which  accidentally  went  off,  hitting  Sum- 
mers. Summers,  though  seriously  hurt,  re- 
coyered,  so  as  to  be  able  to  get  about.  Some 
friends  of  his  soon  after  talked  to  Niggley 
about  a  settlement  of  Summers'  claim  for 
damages  growing  out  of  the  injury.  On  the 
day  on  which  the  note  and  mortgages  were  ex- 
ecuted, friends  of  Summers  again  approach- 
ed Niggley  with  reference  to  a  settlement, 
telling  him  that,  if  charges  were  prefencd 
against  him  for  selling  whiskey,  they  would 
have  to  swear  against  him.  They  Indnced 
Niggley  to  go  with  them  to  the  office  of  out 
Griffiths,  who  acted  as  attorney  for  Sammen. 
While  there,  there  was  further  talk  about  s 
settlement  of  Summers'  claim.  Summers  and 
several  of  his  friends  were  present.  They 
kept  Niggley  there,  and  sent  for  his  wife, 
who  left  a  very  sick  child,  and  went  to 
Griffiths' room.  Griffiths  threatened  to  pros- 
ecute Niggley  for  selling  whiskey  if  he  did 
not  accede  to  his  demands  and  execute  the 
note  and  mortgage  sued  on.  The  case  wu 
submitted  to  a  jury,  who  rendered  a  general 
verdict  in  favor  of  the  defendants,  and  also, 
in  answer  to  special  ouestions,  found  that 
the  signatures  ooth  of  Niggley  and  his  wife 
were  obtained  by  duress,  and  through  fear 
of  criminal  prosecution.  Niggley  himself 
testified  on  the  witness  stand  that  he  had  been 
selling  liquor  in  violation  of  law. 

The  principal  question  discussed  in  the 
briefs  is  whether  a  charge  of  duress  can  be 
maintained  by  showing  threats  to  prosecute 
a  person  for  an  offense  of  which  he  is  in  fact 
guilty.  It  does  not  appear  that  any  com- 
plaint had  been  filed  against  Niggley,  nor 
was  there  any  pretense  that  process  nad  been 
issued  for  his  arrest.  Long  lists  of  author- 
ities are  cited  bv  counsel  on  both  sides  for 
the  purpose  of  showing  the  rules  that  have 
been  declared  by  the  various  courts  as  to 
what  constitutes  duress.  It  is  impossible  to 
extract  from  the  cases  any  complete  defini- 
tion which  has  been  uniformly  adhered  to. 
There  are  cases  holding  that  mere  threats  of 
criminal  prosecution,  when  no  warrant  hiit 
been  issued,  do  not  constitute  duress.  Hig- 
gins V.  Browiy  78  Me.  478 ;  Harmon  y.  Har- 
mon, 61  Me.  227,  14  Am.  Eep.  556;  Buch- 
anan v.  Sahlein,  9  Mo.  App.  553.  Tbii 
court,  however,  held,  in  the  case  of  Winfdd 
Nat.  Bank  y.  Oroco,  46  Kan.  620.  that  "if 
the  creditor  operated  upon  the  fears  of  the 
husband  by  threats  of  arrest  and  imprisoo- 
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ment,  believed  by  him  to  be  imminent,  and 
tbus  overcame  his  will,  and  through  fear 
and  undue  influence  compelled  him  to  sign 
the  mortgage,  the  signature  is  not  binding ; 
and  if  the  wife  was  induced  to  execute  the 
mortgage  from  fear,  excited  by  threats  made 
to  ber  by  the  creditor  of  an  illegal  criminal 
prosecution  against  her  husbano,  the  instru- 
ment thus  obtained  will  not  be  binding  upon 
her."  This  case  settles  the  question  as'  to 
the  necessity  that  a  prosecution  should  have 
l>een  actually  commenced  in  order  to  estabi  ish 
duress,  but  does  not  touch  the  point  presented 
here  as  to  whether  duress  can  be  predicated 
on  threats  of  a  lawful  arrest  and  prosecution. 
It  appears  from  the  testimony  of  Niggley 
himself  that  he  was  guilty  of  the  offenses  for 
which  he  was  threatened  with  prosecution, 
and  the  duress  consisted  mainly,  if  not  en- 
tirely, in  the  fears  excited  in  the  mind  of 
the  aefendant  by  threats  of  such  prosecution. 
There  are  numy  cases  holding  that  the  threat 
of  a  lawful  arrest  does  not  constitute  duress 
in  such  sense  as  to  discharge  the  person 
threatened  from  liability  on  a  contract  which 
he  has  been  induced  to  sign  by  means  of  such 
threats.  NeaUey  v.  Greenaugh,  25  N.  H.  826 ; 
Campton  v.  Bunker  BiU  Bank,  96  111.  801, 
86  Am.  Rep.  147 ;  Eddy  y.  Barrin,  17  Me. 
339,  85  Am.  Dec.  261 ;  Cnark  y.  Tumlndl,  47 
N.  J.  L.  265,  54  Am.  Rep.  157 ;  Mundy  v. 
Whittemare,  15  Neb.  647 ;  Sanfard  y.  S(M'n' 
barger,  26  Neb.  295.  For  other  cases,  see  6 
Am.  &  Eng.  Encyclop.  Law,  pp.  64  et  seq. 
Vie  have  examined  a  great  number  of  cases 
declaring  this  doctrine,  in  all  of  which  it 
appearedthat  the  threat  made  was  of  a  prose* 
cation  for  the  particular  matter  for  which 
payment  or  settlement  was  sought.  In  many 
of  the  older  cases,  as  well  as  In  some  of  the 
later  ones,  the  arrest  threatened  was  on  proc- 
ess issued,  or  to  be  issued,  in  a  civil  action, 
for  the  collection  of  the  plaintiff's  demand. 
In  this  case  the  threats  made  were  of  a  prose- 
cution for  offenses  in  no  wise  connected  with 
Summers*  claim.  The  facts  that  Niggley 
was  guilty  of  violations  of  the  law  of  the 
state,  and  that  Summers,  his  attorney,  and 
friends  knew  of  the  facts  showing  his  guilt 
themselves,  and  were  witnesses  to  the  unlaw- 
ful sales  of  liquor,  were  used  as  a  menace  to 
drive  Niggley  into  a  settlement  of  Summers' 
claim.  The  court  of  appeals  of  New  York 
expressly  denies  the  doctrine  that  the  threat 
must  be  of  an  unlawful  arrest.  In  Adanu 
V.  IrtingNiU,  Bank,  116  N.  Y.  606,  6  L. 
R.  A.  4vl,  it  was  held  ''that  money  paid  by 
a  wife  in  settlement  of  her  husband's  debt 
upon  the  threat  by  the  creditor  to  arrest  the 
husband  if  the  debt  was  not  paid,  may  be 
recovered  back,  though  there  was  lawful 
ground  for  arresting  the  husband. "  The  case 
of  Schoener  v.  Liuauer,  107  N.  T.  Ill,  also 
holds  that  duress  may  be  exercised  through 
threats  of  prosecution  for  an  offense  of  which 
the  party  is  actually  guilty.  See  also, 
PhdpB  y.  Zusehlag,  84  Tex.  871 ;  Taylor  v. 
Jaque$,  106  Mass.  291 ;  Davi$  y.  LusUr,  64 
Ho.  48.  In  Seiber  v.  Price,  26  Mich.  622,  it 
was  said :  **  An  arrest  by  legal  warrant,  on 
a  criminal  charge,  to  compel  the  satisfaction 
of  a  mere  private  civil  demand,  is  a  misuse 
of  process,  a  fraud  upon  the  law,  and  an  il- 
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legal  arrest  m  respects  the  party  who  know- 
ingly and  purposely  perverts  the  machinery 
of  the  law  in  that  way.  And  papers  obtained 
under  the  pressure  of  such  a  proceeding  by 
the  party  promoting  it  are  at  least  voidable 
as  against  him,  at  the  election  of  the  party^ 
thus  constrained  to  make  them.  *  Summera 
clearly  had  no  right  to  make  use  of  hia 
Icnowfedge  of  the  guilt  of  Nigglev  to  force 
him  to  settle  his  demand.  The  jury  have 
found  that  it  was  the  threats  and  fear  of  their 
being  carried  into  execution  that  caused  Nig^ 
gley  and  his  wife  to  yield  to  Summers'  de- 
mand, and  execute  the  note  and  mortgngea 
in  question,  thus  incumbering  their  home- 
stead to  the  amount  of  HI, 250.  If,  in  this 
case,   the  only  threats  used  were  those  of 

Erosccution  for  the  shooting,  the  cases  cited 
y  plaintiffs  would  be  more  strictly  in  point. 
We  are  not  inclined  to  encourage  a  resort 
to  such  pressure  as  was  used  in  this  instance 
to  compel  the  settlement  of  private  demands. 
Neither  Summers  nor  his  friends  had  any 
right  whatever  to  agree  to  abstain  from  prose- 
cuting Niggley  for  any  offense  he  had  in 
fact  committed,  and  while,  in  this  case, 
there  is  no  showing  of  an  agreement  on  their 
part  to  abstain  from  such  prosecutions,  or  to 
withhold  evidence  within  their  knowledge, 
they  impliedly  held  out  the  hope  that,  if 
Nigeley  yielcfed  to  Summers'  demand,  he 
would  not  be  tioubled  with  the  criminal 
charges.  Under  the  facts  disclosed  by  the 
testimony,  it  would  appear  that  Summers 
had  a  valid  claim  against  Niggley  for  dam- 
ages, which  he  had  a  right  to  prosecute  in 
court  if  he  failed  to  obtain  settlement  other- 
wise :  but  he  had  no  claim  to  security  on 
Niggley 's  homestead,  nor  could  he,  by  any 
\eRiX  proceeding,  have  compelled  Mrs.  Nig- 
gley to  have  relinquished  her  rights  thereto. 
This  action,  being  founded  wholly  on  the 
instruments  obtained  by  duress,  could  not  be 
maintained  if  brought  by  Summers.  The 
acKnowledgments  of  the  mortgages  were 
taken  by  Thompson,  one  of  the  plaintiffs  in 
the  case,  who  claims  as  assignee  of  Summers ; 
and  it  appears  from  the  testimony  that  he 
came  into  the  room  where  the  instruments 
were  executed,  and  was  informed  of  sufficient 
facts  to,  at  least,  put  him  on  inouiry,  if  not 
to  fully  apprise  him  of  what  had  been  done. 
It  is  not  seriously  contended  that  the  plain- 
tiffs were  innocent  purchasers  of  the  note. 
As  the  charge  of  the  court  was  substan- 
tially in  accord  with  the  views  hereinbefore 
expressed,  and  as  the  jury  found  explicitly 
in  favor  of  the  defendants  upon  the  question 
of  durpss,  we  think  no  error  appears  in  the 
instructions.  We  have  also  examined  all 
the  rulings  of  the  court  as  to  the  admissibil- 
ity of  evidence  to  which  attention  is  called 
in  the  brief,  but  find  no  material  error  there. 
Under  the  issue  presented,  the  exclusion  of 
the  evidence  of  Dr.  Humphrey  ville,  as  to 
the  extent  and  character  of  the  injury  sus- 
tained by  Summers,  was  immaterial,  if  tliis 
were  an  action  between  Summers  and  Mi- 
chael Niggley  to  recover  damages  for  the 
injury,  the  evidence  might  be  material,  but 
this  IS  a  case  to  which  Summers  is  not  a 
party,  and  which  is  founded  solely  on  writ- 
ten instruments.    The  plaintiffs  must  stand 
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or  fall  by  them  alone.     We  perceive  no  sub- 
■tantial  error  in  the  record,  and  Vie  judgmerU 
ii  aMrmed. 
All  the  Justices  concur. 

Rehearing  denied. 


Georgia  P.  WALLACE,  Pijf.  in  Err. , 
TRAVELERS'  INSURANCE  CO.  a  al. 


(. 


.Kan.. 


.) 


*While  W.  aAd  wife  owned  and  ooenpied 
Wk  homeatead*  aha  duly  ezeeated  ajid 
aeknowledsed  »  power  of  attorney  ai>- 
pointing  and  authorizing  him,  as  her  lawful  at- 
torney* **to  sign  deedi  and  mortgaffes,  notes, 
oheoks,  releases,  etc.,  to  loan  moneys,  to  sue  and 
be  sued,  to  oolleot  rents,  make  oontraota,  giving 
and  granting  unto  my  said  attorney  full  power 
and  authority  to  do  and  perform  all  and  any  acts 
and  things  whatsoever  requisite  and  neoessary  to 
be  done  in  and  about  the  premises,  as  fully  and 
to  all  intents  and  purposes  as  I'might  or  oould  do 
If  present,  with  full  power  of  substitutton  and 
ratifloation,  hereby  ratifying  and  oonflrmlng  all 
that  my  said  attorney  or  his  substitutes  shall  law- 
fully do  or  cause  to  be  done  by  ylrtue  hereof." 
This  power  of  attorney  was  duly  recorded  in  the 
county  where  the  homestead  was  situate.  More 
than  two  and  one  half  years  afterwards,  the 
power  being  still  unrevoked,  the  husband  ob- 
tained a  loan,  and  executed  a  mortgage  to  secure 
the  payment  of  the  same,  which  he  signed  for 
himself,  and  also  signed  as  attorney  In  fkct  for  his 
wife.  In  an  action  to  foreclose  the  mortgage  It 
was  contended  by  the  wife  that  a  conveyaoce  of 
4t  homestead  by  ylrtue  of  a  power  of  attoroey  is 
unauthorizedi  and,  further,  that  the  authority 
-conferred  by  the  power  of  attorney  in  this  in- 
.stauce  was  too  general  and  indefinite  to  author- 
ise the  execution  of  a  mortgage  upon  the  home- 
istead.  Held,  that  the  power  of  attorney  executed 
by  the  wife  was  insufflolent  to  express  that  Joint 
oonsent  which  the  constitution  and  statutes  of 
this  titate  req  ulre  ln,the  alienation  or  incumbrance 
of  a  homestead, 

(/oftfistofi,  J.,  (UssentsJ 

(December  81,  laSL) 

ERROR  to  the  District  Court  for  Crawford 
County  to  review  a  judgment  in  favor  of 
plaintiffs  in  an  action  brouj2:ht  to  foreclose 
certain  mortgages  on  defendant's  homestead 
property.     Btiened, 

The  facts  are  stated  in  the  opinion. 

Messrs,  Wells  *  Wells,  for  plaintiff  in 
error : 

The  mortgage  executed  in  the  manner  and 
form  as  it  is  set  out  in  the  petition  is  not 
sufficient  to  evidence  the  joint  consent  of  hus- 

*Headnote  by  the  Coubx.  * 


Nora.— The  effect  of  a  power  of  attorney  to  ex- 
press her  ooosent  to  a  conveyance  of  a  homestead 
for  which  Joint  consent  of  husbaod  and  wife  are 
necessary  seems  to  be  decided  in  this  case  for  the 
first  time,  as  to  requisites  of  a  conyeyanoe  of  home- 
stead in  general,  see  Burkett  y.  Burkett  (Calj  8  L. 
B.  A.  781;  Law  y.  Butler  (Minn.)  9  L.  B.  A.  866;  Klt- 
terlin  v.  MUwaukee  Mechanics  Mut.  Ins.  Co.  (111.) 
10  L.  R.  A.  aw,  and  naU. 
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band  and  wife  to  the  alienation  of  the  home' 
stead  as  required  by  section  9,  articls  15,  of 

the  Constitution  of  the  state. 

The  alienation  of  such  homestead  after  it 
has  once  been  established  is  such  a  personal 
privilege  as  cannot  be  delegated  by  either  the 
husband  or  the  wife  to  each  other  nor  to  a 
third  person  to  be  performed  for  them. 

1  Story,  Ag.  S  12,  p.  484;  P^mIs  t.  QtrraH 
(Gal.)  65  Am.  Dec.  484,  naU. 

Powers  of  attorney  are  subject  to  a  strict 
construction  and  where  authority  is  given  to 
perform  specific  acts  and  general  terms  ars 
also  employed,  the  latter  are  limited  to  ths 
particular  acts  authorized. 

1  Devlin,  Deeds,  g§  U58-361 ;  RumiUr  v. 
BosHter,  8  Wend.  494,  24  Am.  Dec.  63 ;  AOr 
ley  V.  Bird,  1  Mo.  640,  14  Am.  Dec.  813; 
Upton  T.  auffolk  Oounty  MiUs,  11  Cush.  586, 
69  Am.  Dec.  168. 

As  to  the  homestead,  the  wife's  disabilities 
have  not  been  removed,  and  there  has  been  a 
guard  thrown,  not  only  around  her,  but  also 
around  her  husband,  and  the  doctrine  of  unity 
between  husband  and  wife  has  been  solemnly 
declared  in  the  constitution,  and  tiiat  the 
homestead  cannot  be  alienated  without  their 
Joint  consent. 

The  constitution  must  be  strictly  followed. 

See  Jenkins  v.  Simmons,  37  Kan.  496. 

The  wife  cannot,  even  after  the  execution 
of  a  mortgage  of  t^e  homestead  by  the  hus- 
band, ratify  said  mortgage  so  as  to  breathe 
life  into  its  existence.  Such  mortgage  will 
be  void. 

HoioeU  y.  McOrie,  86  Kan.  686,  09  Am. 
Rep.  684. 

Two  separate  and  independent  conveyances 
by  the  husband  and  wife  would  not  be  suffi- 
cient to  create  a  lien  on  the  homestead. 

Ott  v.  Sprague,  27  Kan.  620. 

The  prohibition  against  separate  alienation 
is  absolute  when  the  relation  of  husband  and 
wife  exists. 

Chambers  y.  Ooct,  28  Kan.  895 ;  1  Story,  Ag. 

Husband  and  wife  cannot  by  mutual  coo- 
sent  confer  by  power  of  attorney  to  each  other 
the  power  to  convey  or  alienate  the  home- 
stead. 

Spoon  V.  Van  Fasten,  58  Iowa,  494 ;  PooU 
V.  Oerrard  (Cal.)  65  Am.  Dec.  484,  noU. 

Consent  must  not  be  brought  about  by  ssj 
fraud,  deception,  or  misstatement  of  material 
facts  by  the  other  party  to  the  alienation,  bot 
must  be  the  voluntary  and  intelligent  consent 
of  both  husband  and  wife. 

Bird  y.  Logan,  85  Kan.  238 ;  Warden  t. 
Beser,  88  Kan.  96. 

The  homestead  law  is  a  part  and  parcel  of 
the  public  policy  of  the  state  of  Kansas,  and 
its  provisions  in  cases  of  this  character  canoot 
be  waived  or  avoided  except  by  an  exact  and 
literal  compliance  with  the  mode  and  manoer 
it  has  prescribed. 

Pileher  v.  Atchison,  T.  db  S.  F.  R  Co.  9» 
Kan.  524. 

Messrs.  Webb  4h  Caldwell,  for  defend- 
ants in  error : 

A  wife  may  appoint  her  husband  her  attor- 
ney in  fact  to  act  for  her  and  in  her  oama 
It  is  settled  she  may  act  by  attorney. 

Munger  v.  Baldridge,  41  Kan.  281 


Wallaob  y.  Tratblbbs'  Ins.  Co. 
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The  power  of  attorney,  by  the  temiB  of 
l/V'allaoe  is,  in  the  name  of  and  for  Georgia 
^.  Wallace,  empowered  to  sign  deeds,  mort- 
^C^s&L  and  notes. 

When  one  may  execute  a  deed,  he  may  ex- 
>ecute  an  instrument  transferring  a  land  title. 

^amham  y,  Tliompton^  84  Minn.  830. 

Johnston,  «7.,  delivered  the  following 
opinion : 

This  was  an  action  to  recover  upon  prom- 
issory notes,  and  to  foreclose  two  mortgages 
executed  by  James  B.  Wallace,  and  Georgia 
P.  Wallace,  by  her  attorney  in  fact,  James 
B.  Wallace,  one  of  which  mortgages  was 
owned  by  the  Travelers*  Insurance  Company, 
and  the  other  by  Angel  1,  Matthewson  h,  Co. 
T*he  insurance  company  recovered  a  judgment 
-acainst  the  Wallaces  for  tl,852,  and  Angel  1, 
Mathewson  &  Co.  recovered  a  judgment  for 
^170.  The  mortgages  were  foreclosed,  and 
it  was  decreed  that  the  property  should  be 
-sold,  and  the  proceeds  applied — First,  to  the 
payment  of  the  costs,  and  to  the  taxes  due 
-against  the  property  ;  second,  to  the  payment 
of  the  judgment  oi  the  insurance  company ; 
-and,  third,  to  the  payment  of  the  judgment 
of  An^ell,  Matthewson  &  Co.  A  review  of 
the  rulings  made  upon  the  trial  is  asked,  and 
the  principal  question  is  as  to  the  validity 
of  the  mortgages  that  were  foreclosed.  They 
were  executed  in  February,  1887,  and  were 
signed  by  James  B.  Wallace,  and  by  him  as 
aitorney  in  fact  for  his  wife.  The  power  of 
attorney  under  which  Wallace  signed  the 
name  of  his  wife  was  executed  on  July  18, 
1884,  atBushnell,  111.,  in  which  Georgia  P. 
Wallace  appointed  her  husband  as  her  lawful 
attorney  **  to  sign  deeds  and  mortgages,  notes, 
checks,  releases,  etc.,  to  loan  moneys,  to  sue 
and  be  sued,  to  collect  rents,  make  contracts, 

f giving  and  granting  unto  my  said  attorney 
ull  power  and  author!  tjr  to  do  and  perform 
all  and  any  acts  and  things  whatsoever  re- 
<iuisite  and  necessary  to  be  done  in  and  about 
the  premises,  as  fully  and  to  all  intents  and 
purposes  as  I  might  or  could  do  if  present, 
with  full  power  of  substitution  and  ratifica- 
tion, thereby  ratifying  and  confirming  all 
tbat  my  said  attorney  or  his  substitutes  shall 
lawfully  do  or  cause  to  be  done  by  virtue 
hereof."  The  power  of  attorney  was  duly 
acknowledged,  and,  having  been  transmitted 
to  Kansas,  was  duly  recorded  in  Crawford 
•county  on  the  9th  day  of  August,  1884.  The 
testimony  tends  to  show  that  the  Wallaces 
owned  the  property  in  dispute,  and  had  oc- 
<;upied  it  as  a  oomestead  for  several  months 
before  the  power  of  attorney  was  executed 
and  recorded ;  and  it  is  further  shown  that 
Mrs.  Wallace  and  her  child  continued  to  live 
there  until  after  this  action  was  begun.  The 
-contention  now  is  that  a  conveyance  of  a 
homestead  by  virtue  of  a  power  of  attorney 
is  1  nullity,  and,  further,  that  if  the  home- 
stead may  be  alienated  under  a  power  of  at- 
torney, the  authority  conferred  in  this  in- 
stance is  too  general  and  indefinite  to 
authorize  the  execution  of  a  mortgage  upon 
real  estate. 

If  a  mortga^^e  upon  a  homestead  may  be 
•executed  by  either  husband  or  wife  throueh 
41  DOwer  of  attorney  from  the  other,  and  if  the 
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power  given  by  the  wife  to  the  husband  iik 
this  case  is  sufficient  in  form  and  substance, 
the  mortgages  in  question  must  be  held  to  be 
good.     It  is  conceded  that  the  wife  executed 
the  power  of  attorney,  and  it  is  not  questioned 
that  it  remained  unrevoked  and  in  full  force 
when  the  mortgages  were  executed.     It  is 
strongly  urged,  however,  that  the  preserva- 
tion of  the  homestead  rights  requires  that 
there  shall  be  the  concurrent  personal  consent 
of  each  spouse  when  the  conveyance  or  mort- 
gage is  executed.     Under  our  constitution 
joint  consent  is  indispensable,  and  it  is  said 
that  as  it  is  the  policy  of  the  law  to  preserve 
to  every  family  a  homestead  the  restrictions 
which  have  been  made  upon  the  alienation 
of  the  same  should  be  strictly  complied  with. 
It  is  therefore  said  that  good  policy  requires 
that  before  the  title  of  the  homestead  shall 
be  devested,  or  any  interest  transferred  or  af- 
fected, there  shall  be  consultation  between 
husband  and  wife,  and  the  personal  consent 
of  each  obtained  at  the  time  the  transfer  or 
contract  is  made.     The  claim  is  that  neither 
can  act  by  proxy,  and  that,  when  a  power 
of  attorney  is  executed  by  one,  only  the  con* 
sent  of  such  a  one  is  then  expressed,  and  that, 
when  the  conveyance  is  subsequently  made 
by  the  other  spouse,  he  or  she  only  consents ; 
and  therefore  there  is  a  lack  of  that  contem- 
poraneous joint  consent  which  the  constitu- 
tion requires.     Qaglia/rdo  y.  I>um(mt^  64  Cal. 
496.    Then,  again,  it  is  urged  that  the  power 
of  attorney  in  this  instance  fails  to  describe 
any  real  estate,  or  to  show  that  the  homestead 
was  within  the  contemplation  of  the  wife 
when  the  power  of  attorney  was  executed.    It 
is  said  that,  while  she  gave  her  husband  au- 
thority to  sign  mortgages,  it  does  not  appear 
that  she  intended  to  incumber  her  own  prop- 
erty, or  to  do  more  than  authorize  the  sale  or 
mortgage  of  the  property  the  title  of  which 
was  m  her  husband.     The  majority  of  the 
court  therefore  hold  that  the  power  of  attor- 
ney in  the  present  case  is  insufl^cient  to  ex- 
press that  joint  consent  which  the  constitu- 
tion and  statutes  of  this  state  require  in  the 
alienation  or  incumbrance  of  a  homestead. 
The   writer  is  unable  to  agree  with   this 
conclusion.     Neither  the  husband  nor  the 
wife,  acting  alone,  can  execute  a  conveyance 
or  mort^a^e  of  the  homestead  which  is  of 
any  validity,  and  no  construction  should  be 
placed  upon  the  constitutional  restraints  on 
alienation  which  will  to  any  extent  dwarf  the 
homestead  rights.    It  is  clear  that  to  incum- 
ber the  homestead  there  must  be  a  joint  con- 
sent of  both  when  the  incumbrance  is  exe- 
cuted.     How  must  that  consent  be  given? 
Can  the  wife  authorize  another  to  express  her 
consent,  and,  if  so,  may  she  confer  that  au- 
thority upon  her  husband?'  In  some  states, 
not  only  is  consent  required,  but  it  is  neces- 
sary that  both,   acting  contemporaneously, 
shall  sign  the  same  joint  instrument.     In 
others,  in  addition  to  her  signature,  she  must, 
in  a  private  examination,  express  to  an  officer 
taking  the  acknowledgment  that  she  know- 
ingly and  voluntarily  signs  the  instrument. 
In  still  others,  in  order  to  convey  or  incumber 
the  homestead,  there  must  be  in  the  instru- 
ment itself  a  renunciation  of  the  homestead 
right,  or  an  express  stipulation  that  the  home- 


S08 


Eaivbas  Sufbbkb  Coxjbt. 


Ateud  is  intended  to  be  oonveyod  or  affected 
by  the  instrument.    The  oonstitation  of  our 
state  does  not  expressly  provide  how  the  con- 
sent shall  be  given,  nor  have  we  any  statutory 
provision  which  requires  that  the  husband 
and  wife  shall  contemporaneously  sign  the 
same  joint  instrument.    In  Ott  v.  Spragne,  d7 
Ean.  624,  it  was  recognized  that  a  husband 
and  wife  might  alienate  the  homestead  by  two 
separate  instruments,  when  it  was  intended 
by  both  that  such  instruments  should  operate 
together  as  a  single  instrument ;  and,  being 
so  connected,  they  might  together  be  consid- 
ered as  the  joint  consent  of  both.    It  has  been 
decided  that  *^  neither  the  statutes  nor  the  con- 
stitution require   that  the  alienation  of  a 
homestead  with  the  joint  consent  of  the  hus- 
band and  wife  must  be  in  writing."   PerHtu 
V.  Maybtnry,  87  Kan  262.     In  Pueher  v.  At- 
chiion,  T,  <lt3.  F.  B.  Co.,d8  Ean.  516,  it  was 
held  that  it  was  not  essential  that  the  joint 
consent  should  be  expressed  in  writinff,  and 
it  was  said  that  **  consent  is  best  evidenced 
by  a  writing  to  that  effect ;  but  the  constitu- 
tion does  not  in  express  terms  require  that  it 
shall  be  so  done,  and  hence  it  can  be  estab- 
lished by  such  facts  and  circumstances  as  the 
necessity  of  particular  cases  requires.    See 
also  Dudley  y.  Shaw,  44  Ean.  688.  Of  course, 
real  property  must  be  conveyed  in  the  manner 
prescribed  by  statute,  and  in  respect  to  con- 
veying real  property,  or  any  interest  which 
•he  may  have  therein,  the  wife  stands  upon 
an  equal  footing  with  the  husband,  and  is 
governed  by  the  same  rule.    The  statute  pro- 
Tides  how  the  consent  of  parties  may  be  ex- 
pressed in  order  to  make  an  effective  con- 
veyance of  real  estate,  and  there  is  an  express 
provision  that  any  person  having  an  interest 
may  do  so  by  an  attorney  in  fact.    Gen.  Stat. 
1889,  par.  1112.     In  Munger  v.  Baldridge,  41 
Ean.  286,  it  was  held  that  a  married  woman 
might  not  onlv  convey  her  inchoate  interest 
in  her  husband's  real  estate  through  a  power 
of  attorney,  but  that  she  was  tr^  to  select 
whomsoever  she  pleased  as  her  agent  or  at- 
torney for  that  purpose,  and  that  no  reason 
existed  why  her  husband  might  not  act  in 
that  capacity.    In  that  case  the  statutory  re- 
lations between  husband  and  wife  were  con- 
sidered, and  it  was  held  that  nothing  in  the 
law  or  its  policy  forbids  that  the  husband 
should  act  as  the  agent  or  attorney  of  the  wife 
in  con veyingreal  estate.    It  was  said :    ** The 
statutes  of  Kansas  recognize  no  conflict  of 
interest  between  them,  nor  any  necessity  to 
protect  the  wife  against  the  act  of  the  hus- 
band.   They  do  not  contemplate  that  she  may 
be  led  to  convey  her  interest  through  fear, 
compulsion,  or  the  undue  influence  of  her 
husband ;  and  hence  we  have  no  enactment, 
as  some  states  do,  that  in  making  a  convey- 
ance she  must  undergo  a  private  examination 
by  an  officer,  to  learn  whether  she  is  intim- 
idated by  her  husband,  or  is  executing  the 
conveyance  against  her  will.     On  the  con- 
trary, the  law  proceeds  upon  the  theory  of 
conndence,  good  faith,  and  honest  dealine 
between  husband  and  wife,  and  while  there 
may  be  cases  where  the  husband  may  take  ad- 
vantage of  this  confidence,  yet  it  is  almost  as 
liable  to  occur  through  his  obtaining  her  sig- 
nature to  the  deed  of  conveyance  as  it  would  1 
26  L.  R.  A. 


be  in  procuring  from  her  a  power  of  attonwjr 
authorizing  him  to  convey  like  same  property. 
We  conclude  that  the  wife  can  appoint  Iwr 
husband  as  her  agent  and  attorney  in  fact  t» 
convey  the  inchoate  interest  which  she  holds 
in  his  real  estate,  and  that  an  instnimenfc 
duly  executed  by  himself  and  by  him  for  her 
under  such  authority  is  effectual  to  transfer 
such  interest."    As  our  law  authorizes  ths 
husband  to  act  for  the  wife  in  the  conveyance 
of  real  estate,  and  no  exception  is  made  with 
reference  to  the  conveyance  of  the  homestead, 
no  reason  is  seen  why  he  may  not  consent  for 
her,  and  sign  her  name  to  a  mortgage  or  con- 
veyance of  the  homestead.     The  authorities 
generally  are  to  the  effect  that  where  the  con- 
stitution fails  to  provide  the  method  of  giv- 
ing consent,   compliance  with  the  -general 
provisions  of  the  legislature  as  to  the  meaoa 
of  conveying  real  estate  is  sufficient.    The 
power  of  attorney,  when  properly  executed 
and  acknowledged,  is  a  continuing  consent, 
which  remains  in  the  attorney  until  the  power 
is  withdrawn  or  revoked.    In  signing  toe  in- 
strument the  husband  acted  for  himself,  and 
also,  under  the  authority  conferred,  acted  for 
his  wife.    At  the  time  the  conveyance  wss- 
executed  she  was  present  in  him,  consenting 
to  the  conveyance,  and  as  he  signed  the  in- 
strument at  the  same  time,  it  would  appesr 
that  there  was  that  joint  consent  which  the 
constitution  requires. 

It  is  said  that  considerable  time  elapsed 
from  the  execution  of  the  power  of  attorney 
before  the  mortgage  was  made,  but  it  was 
duly  acknowledgea  and  recorded,  and,  stand- 
ing on  the  public  record  as  it  did,  the  wife 
cannot  shut  her  eves  to  its  existence,  and  the 
public  had  a  rignt  to  rely  on  its  validity. 
PatUm  T.  Kinff,  26  Tex.  685,  84  Am.  Dec. 
696 ;  Warren  v.  Jansi,  69  Tex.  462 ;  Janet  v. 
IM)bini,  74  Tex.  61S. 

In  regard  to  the  last  objection  it  may  be- 
said  that,  while  the  power  conferred  is  gen- 
eral, it  cannot  be  held  invalid.  The  power 
granted  is  to  sign  any  deeds,  mortgages,  and 
releases  which  3ie  might  or  could  ao  if  pres- 
ent, and  to  Uiat  end  uie  husband  was  given, 
full  power  and  authority  to  do  any  and  all 
acts  and  things  whatsoever  necessary  to  ac- 
complish that  purpose.  This  power  of  attor- 
ney was  recorded  in  the  office  of  the  register 
of  deeds  of  the  county  in  which  the  lands 
mortgaged  were  situate,  and  wiUiin  the  rule 
of  Munger  v.  Baldridge,  supra,  is  sufficient 
authority  for  the  conveyance  or  incumbranco 
of  any  land  within  that  county.  It  is  there- 
fore the  opinion  of  the  writer  that  the  judg- 
ment of  the  district  court  was  right,  but,  as 
a  majority  of  the  court  hold  the  power  of 
attorney  to  be  invalid  for  the  purposes  in- 
tended, tJure  must  be  a  reversal  of  the  judgment 
of  the  District  Court,  and  a  new  trial  of  the 
cause. 

Horton,  Oh,  J.,  delivered  the  following 

opinion : 

The  testimony  in  this  case,  and  that  offered 
upon  the  trial  by  the  defendant  below,  which 
was  rejected,  emphasizes  the  gross  injustioe- 
of  holding  that  the  power  of  attorney  exe- 
cuted by  the  wife  and  preserved  in  the  recoid 
before  use  is  sufficient  to  express  the  joint 
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consent  of  husband  and  wife,  which  the  oon- 
etitution  and  the  statutes  of  the  state  require 
in  the  alienation  or  incumbrance  of  a  home- 
stead occupied  as  a  resi deuce  by  the  family. 
In  1884  the  father  of  Mrs.  Georgia  P.  Wal- 
lace, the  wife  of  James  B.  Wallace,  gave  and 
transferred  to  her  the  real  estate  described  in 
the  mortgages.  Soon  after,  Mrs.  Wallace, 
with  her  minor  child  and  husband,  occupied 
the  property  as  her  actual  residence,  and  has 
ever  since  continued  to  occupy  the  same. 
During  the  latter  part  of  the  vear  1884  slie 
made  a  visit  to  the  state  of  Illinois.  While 
she  was  there  visiting,  and  before  her  return, 
her  husband,  J.  B.  Wallace,  wrote  her  sev- 
eral letters,  in  which  he  informed  licr,  among 
other  ftonilv  matters,  that  he  had  boiicht 
some  town  lots  out  at  a  little  town  called 
Caldwell,  in  this  state,  and  desired  to  sell 
them ;  tliat  he  could  not  sell  them  unless  be 
had  authority  from  her  so  to  do,  or  her  sig- 
nature to  a  deed  therefor :  that  he  did  nut 
know  what  person  he  would  be  able  to  make 
H  sale  of  them  to,  and  could  not  safely  have 
deeds  of  conveyance  executed.  He  sent  her 
the  power  of  attorney  in  the  record,  without 
her  signature,  and  assured  her  that  he  did 
not  want  to  interfere  with  any  of  her  prop- 
erty or  money  whatever,  and  stated  that  he 
did  not  intend  to  in  any  manner  alienate  her 
homestead.  Mrs.  Wallace  signed  and  ac- 
knowledged the  power  of  attorney  on  the  18th 
of  July,  1884,  and  returned  it  to  her  husband. 
He  placed  it  on  record  In  Crawford  county, 
in  this  state,  where  ihe  land  is  situated,  on 
August  9,  1884.  On  the  8d  of  February, 
188nr,— three  years  afterwards, — her  husband, 
without  the  knowledge  or  consent  of  his  wife, 
made  an  application  to  the  Travelers'  Insur- 
ance Companv,  through  its  agents,  Angell, 
Matthewson  &  Co.,  for  a  loan  on  the  home- 
stead in  the  sum  of  $1,850,  at  a  time  when 
it  was  actually  occupied  by  the  family.  The 
application  was  granted,  and  the  mortgages 
ezecated  by  James  B.  Wallace  in  person,  and 
also  by  him  for  his  wife,  as  her  attorney  in 
fact.  Wallace  then  deserted  his  wife,  and 
has  not  lived  with  her  since,  and  she  does 
not  know  of  his  whereabouts.  The  mortgages 
described  the  property  as  ''the  homestead  of 
the  grantors."  The  power  of  attorney  exe- 
cuted by  the  wife  to  the  husband  does  not 
describe  any  real  estate,  nor  refer  in  any  way 
to  the  homestead  of  the  family.  This  court 
has  decided  that  two  separate  and  independ- 
ent conveyances  by  the  husband  and  wife 
would  not  be  sufficient  to  alienate  the  home- 
stead. Ott  V.  Sprague,  27  Kan.  620.  This 
court  has  also  said  :  **  The  wife  cannot,  even 
after  the  execution  of  a  mortgage  of  the  home- 
stead by  the  husband,  ratify  the  mortgage  of 
the  homestead  by  the  husband,  ratify  the 
mortgage  so  as  to  breathe  life  into  its  ex- 
istence. Such  a  mortgage  will  be  void." 
It  must  be  conceded  that  if  the  husband  had 
incumbered  the  homestead  under  the  power 
of  attorney  by  a  deed  from  his  wife  alone, 
the  mortgage  would  be  void.  Not  so  if  the 
real  estate  was  not  actually  occuoied  by  the 
family  as  a  residence.  The  alienation  or  in- 
cumbrance of  a  homestead  must  be  with  the 
"Joint  consent  of  husband  and  wife;"  there- 
fore the  conveyance  or  alienation  of  a  home- 
ly. R.  A. 


stead  must  be  the  consenting  acts  of  thor 
husband  and  wife.     If  the  wife  may  delegate- 
to  her  husband  the  power  to  act  for  her  in  ihe- 
conveyance  or  alienation  of  the  homestead, 
the  power  of   attorney  must  expressly   or 
by  necessary  implication  confer  the  power  to- 
consentwith  him— or  to  act  with  his  consent — 
in  such  conveyance  or  alienation.    The  cases, 
of  Munger  v.    Bnldridge,  41   Ean.  236,  and 
WilkinMn  v.  BUiott,  48  Ean.  590,  are  not  de- 
cisive of  this  case  upon  the  facts  disclosed. 
In  the  Manger  Caae  there  was  no  transfer  or 
conveyance  of  any  homestead.    The  power 
of  attorney  in  that  case  was  definite  in  giv- 
ing power  to  transfer  the  wife's  interest  in. 
any  lands  and  tenements,  the  title  to  which, 
was  in   the  husband,    and  in  which  Mrs. 
Mungcr  had  any  interest  as  his  wife.    In  the 
Wilkinson  Case  the  deed  did  not  convey  a. 
homestead,  because  the  general  finding  of  the- 
trial  court  was  interpreted  by  this  court  aa> 
meaning  that  the  homestead  had  been  volun- 
tarily abandoned.     Under  all  the  circum- 
staiices,  I  do  not  think  the  power  of  attorneY^ 
executed  by  the  wife  alone,  in  and  of  itself, 
was  sufficient  to  give  authority  to  the  hus- 
band, or  any  one  else,  to  convey  the  home- 
stead of  the  family. 

Aliens  J.,  delivered  the  following  opin- 
ion: 

The  constitutional  provision  re<]^uiring  the> 
Joint  consent  of  husband  and  wife  to  any 
alienation  of  the  homestead  must  be  given, 
effect  in  accordance  with  its  letter  and  spirit. 
The  legislature  could  not,  under  the  ^uise  of 
a  mere^regulation  of  the  mode  in  which  that, 
consent  might  be  expressed,  do  away  Yfitl^ 
the  substance  of  the  requirement.    Joint  con- 
sent clearly  implies  the  concurrent  action^ 
and  mental  accord  of  husband  and  wife.     The- 
provision  was  not  incorporated  in  the  funda- 
mental law  for  the  benefit  of  either  husband 
or  wife  alone,  or  both  of  them  together,  but 
for  the  cliildren   as  well,— for  the  whole- 
family  as  a  social  unit.    The  vast  importanoe- 
of  preserving  to  each  family  a  dwelling  place^ 
to   which  every   member   might   look   for 
shelter,  secured  against  improvident  aliena- 
tion and  incumbrance,  was  recognized  by  the 
framers  of  the  constitution.    Nothing  tenda 
more  surely  to  preserve  social  order,  to  en- 
courage virtue,  industry,  and  independence, 
than  a  home  owned  by  the  occupants.    In. 
order  to  sustain  the  judgment  in  this  case,  it. 
must  be  held,  in  effect,  that  the  wife  may- 
transfer  to  her  husband  the  power  to  assent, 
for  her  as  well  as  himself  to  the  alienation 
of  the  homestead,  to  determine  all  questiona 
as  to  time,  terms,  and  purpose  of  the  sale, 
and  to  make  this  assent  without  the  benefit 
of  consultation  with  her.    The  facts  that  the- 
power  of  attorney  was  executed,  that  it  waa* 
subject  to  revocation  at  any  time,  and  that, 
it  remained  in   full  force,  without  any  at- 
tempt at  revocation,  up  to  the  date  of  the- 
mortgage,  may  seem  to  some  minds  to  pre- 
sent a  logical  chain  carrying  the  action  of 
the  wife,  when  executing  the  power  of  at- 
torney, on  through  a  period  of  years,  and 
finally  giving  it  effect  through  the  action  of 
her  husband  as  an  ass-int  to  tlie  incumbrance. 
Yet  it  is  clear  in  this  case  that  the  wife  had 
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no  knowledge  of  the  proposed  mortgage,  and 
never  in  fact  gave  to  it  anj  intelligent  as- 
sent The  assent  req^uired  by  the  constitution 
is  not  a  blind  action,  performed  without 
knowledge,  or  a  fair  opportunity  to  know  the 
<»n8equences,  but  must  be  an  intelligent 
<x)ncurrenoe  on  the  part  of  the  wife  in  the 
conveyance.  That  a  homestead  cannot  be 
^conveyed  or  incumbered  bv  the  husband  and 
wife  acting  separately  at  different  times  and 
places,  through  separate  instruments,  has 
leen  settled  by  this  court.  Ott  v.  Sprague, 
27  Kan.  620 ;  BbtDeU  v.  MeOrie,  86  Kan.  686, 
59  Am.  Rep.  684.  The  power  of  attorney 
•executed  by  the  wife  in  this  case  is  just  as 
separate  and  distinct  from  the  mortgage  aft- 
erwards executed  by  her  husband  as  were  the 
-separate  instruments  executed  by  husband 
•and  wife  in  the  cases  above  cited.  The  only 
way  that  joint  or  concurrent  action  can  ble 
•deduced  from  them  is  by  making  the  wife 
•constructively  present;  and  the  execution  of 
the  mortgage,  and  constructivelv  concurring 
«nd  assenting  to  that  which  she  doubtless 
would  have  refused  to  assent  to  had  she 
known  of  the  purposes  of  her  husband  in  exe* 
•cutinff  it.  The  power  of  attorney  contains 
no  reference  whatever  to  the  homestead.  It 
Is  as  general  as  such  an  instrument  could  be 
made.'  We  are  not  required,  in  this  case,  to 
go  to  the  length  of  holding  that  tlie  joint 
^consent  of  husband  and  wife  must  always  of 
necessity  be  expressed  at  the  same  time  and 
place,  and  through  the  same  instrument.  As 
was  said  by  Mr.  Justice  Valentine  in  the 
opinion  in  Ott  v.  Sprague:    ''It  might  be' 


that  a  husband  and  wife,  by  two  aepazste 
instruments,  could  alienate  the  homestetd, 
when  it  was  intended  by  both  that  such  ia- 
struments  should  operate  together  as  a  single 
instrument ;  for  in  such  a  case  it  might  per- 
haps be  said  that  the  separate  consent  of  eack 
had  such  a  connection  with  each  other  that 
they  might  together  be  considered  as  tlie 
joint  consent  of  boUi. "  It  is  not  necessary, 
either,  that  we  should  decide  in  this  caae 
that  the  husband  could  not  be  authorized  by 
the  wife  in  any  manner  to  attach  her  signa- 
ture to  a  deed.  But  it  is  necessary  in  all 
cases  that  the  husband  and  wife  assent 
jointly,  that  both  shall  know  of  the  proposed 
alienation,  that  both  shall  assent  to  it,  that 
each  shall  assent  with  the  knowledge  and 
concurrence  of  the  other.  The  minds  of  hus- 
band and  wife  must  meet  and  concur  io  the 
alienation  or  incumbrance,  just  as  minds  of 
contracting  parties  must  meet  and  concur  ia 
entering  into  any  valid  contract;  and  one 
mind  cannot  be  made  through  agency,  or  by 
any  legal  abdication  of  its  rights,  to  vest  in 
the  other  the  power  to  act  singly  in  fact  with 
the  same  effect  as  the  concurrent  action  of 
both.  One  mind  clearly  cannot  act  in  a  dual 
capacity.  The  very  purpoee  of  the  constitu- 
tional provision  is  to  require  that  the  pro- 
posed a1  ienation  shall  be  made  known  to  the 
wife  as  well  as  to  the  husband ;  that  it  shall 
be  considered  from  her  standpoint ;  that  her 
views,  feelings,  and  wishes  shall  be  brought 
to  bear  on  the  case ;  and  that,  unless  she 
yields  her  assent,  no  alienation  shall  take 
place. 
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RALEIGH  GAS  CO. 

auN.caos.) 

1.  Negrllffenee  is  prima  fkcie  shown  on 

the  part  of  an  eleotric  light  company  by  proof 
that  a  guy  wire  hanginjr  to  the  ground  from  a 
tree  was  charged  with  a  deadly  current  by  con- 
nection with  feed  wires  of  a  railway  company. 

B*  A  boy  ten  years  old  Is  not  chargeable 
with  contribntory  nef^lii^ence  in  touch- 
ing a  loose  guy  wire  banging  from  a  pole,  on  or 
Dear  a  sidewalk,  carrying  electric  wires,  and 
which  is  in  fact  charged  with  a  deadly  current 
by  connection  with  the  feed  wire  of  a  street  rail- 
way oompany. 

<AprillO,189U 

APPEAL  by  plaintiff  from  a  judgment  of 
the  Superior  Court  for  Wake  County,  in 
favor  of  defendant  in  an  action  brought  to  re- 

NOTB.— For  negligence  in  respect  to  eleotric 
wires  on  or  near  public  streets,  see  Ahem  v.  Ore- 
gon Teleph.  &  Teleg.  Co.  (Or.)  22  L.  R.  A.  686;  South, 
western  Teleg.  &  Teleph.  Co.  v.  Robintton  (C.  C. 
App.  5th  C.)  16  L.  R.  A.  645;  Bourget  v.  Cambridge 
<Ma88.)  16  L.  R.  A.  606;  Hayes  v.  Hyde  Parle  (Mass.) 
!«  L.  R.  A.  24A. 

S6  Ii.R  A. 


cover  damages  for  injuries  reeuUing  in  death 
and  alleged  to  have  been  caused  by  defend- 
ant's negligence.     Reversed. 

The  facts  are  stated  in  the  opinion. 

Messrs,  W.  N.  Jones»  Battle  A;  Morde- 
cai,  and  Stronip  A;  Strons,  for  appellaot: 

The  defendants  were  bound  to  exercise  the 
highest  degree  of  care  in  the  conduct  of  their 
bu'siness,  and  are  responsible  for  the  siigfatest 
negl  i  gence. 

Taylor  v.  Grand  Trunk  R.  Co.  48  N.  H.  804. 
2  Am.  Hep.  229. 

The  law  required  of  the  defendant  theutr 
most  diligence  which  human  skill  and  pru- 
dence could  effect. 

2  Redf.  Railways,  p.  219. 

If  a  person  not  aware  of  a  latent  defect  in 
the  insulation  of  an  electric  wire,  comes  in  con- 
tact with  the  same  and  is  injured,  the  company 
is  responsible. 

Clementi  v.  T/mitiana  Electric  Light  Co.  16 
L.  R.  A.  48,  44  La.  Ann.  692. 

Where  a  telephone  and  telegraph  company 
has  the  right  to  erect  poles  and  secure  the  same, 
it  is  negligence  so  to  secure  them  by  ^uy  wires 
as  to  endanger  the  safety  of  the  pablic'  Guy 
wires  should  be  put  beyond  the  possibility  of 
injuring  any  one. 

Wilson  V.  Oreat Southern  TO^ph.  dTeleg.Of^ 
41  La.  Ann.  1041. 

In  order  to  enforce  the  liability  of  the  con- 


See  also  29  L.  R.  A.  Lo4. 
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■panj  for  def ectWe  construction  and  f aBtening 
of  its  wires,  apparatus,  aod  appliances  it  is  not 
-necessary  to  prove  that  it  had  Knowledge  of  the 
•defect  prior  to  the  accident 

Booth,  Street  Railways,  §  292,  p.  896. 

When  the  particular  tbiDg  causing  the  injury 
has  been  shown  to  be  under  the  management 
-of  the  defendant,  or  his  seryants,  and  Uie  cas- 
ualty is  such  as  in  the  ordinary  course  of 
things  does  not  happen  if  those  who  have  the 
management  use  proper  care,  it  affords  reason- 
able evidence,  in  the  absence  of  explanation, 
^at  the  casualty  arose  from  the  want  of  care. 

Bay,  Negligence  of  Imposed  Duties,  p.  147, 
•citing  many  cases. 

A  child  is  held  to  such  care  and  prudence  as 
Is  usual  among  children  of  his  age  and  ca- 
pacity. 

Murray  y.  Riehmond  S  D.  R,  Oo.  98  N.  C. 
M;  Beach,  Gontrib.  Neb.  p.  144. 

Mettn.  R.  O.  Burton,  F.  H.  Bnsbee* 
and  A.  Jones,  for  appellee: 

If  in  any  case  a  boy  of  nine  or  ten  years  of 
flgc  may  be  guilty  of  contributory  negligence, 
Ibe  deceased  was.  It  was  admitted  be  was 
"about  ten  years  of  age,  was  a  very  healthy, 
iotelligent,  £aoral,  and  industrious  boy,  well 
•educated  for  bis  age."  The  child  was  old 
•enough  to  be  guilty,  in 

Murray  V,  Richmond  &  D.  R.  Co.  98  N.  C. 
^,  at  not  quite  eight  years;  in  Manly  v.  WU- 
mington  d  W.  /?.  Co,  74  N.  C.  655,  at  ten  years; 
in  Meredith  v.  Richmond  d  D.  R.  Co.  108  N. 
O.  616,  at  thirteen  years;  Mifea  v.  Receivers  of 
AUantie,  M.  dt  0.  R,  Oo.  4  Hughes,  C.  0. 172. 
Bee  also  ColUn»  t.  8outh  Boston  R,  Co.  142 
Mass.  818,  66  Am.  Rep.  675;  Mcbtenger  v.  Den- 
nie,  187  Mass.  197.  50  Am.  Rep.  295.  and  141 
Mass.  835;  Potter  y.  Wilmington  A  W.  R.  Co. 
92  N.  C.  641,  where  the  child  was  nine  years 
old. 

There  is  no  room  for  presumption  where  the 
facts  are  shown. 

Doggett  v.  Richmond  d  D.  R.  Oo,  81  N.  C. 
459:  Whart.  Bv.  §  859. 

How  could  there  be  a  presumption  of  negli- 
irence,  where  the  proximate  cause  was  clearly 
the  act  of  the  deceased  in  seizing  the  wire? 

Otoens  y.  Richmond  d  D.  R.  Co.  88  N.  C. 
M2. 

The  presumption  does  not  arise  in  favor  of  a 
trespasser. 

Sommere  v.  Mimuippi  d  T.  R.  Co.  7  Lea. 
201 :  Delaware,  L.  d  W.  R.  Co,  y.  Naplieye,  90 
Pa.  185. 

The  presumption  is  confined  by  some  writers 
4o  cases  against  common  carriers. 

2  Rice,  Ev.  pp.  1097-1104. 

The  burden  is  on  the  party  alleging  negli- 
^nce. 

Patterson,  Railway  Accident  Law,  pp.  438- 
485. 

When  plaintiff  shows  damages  from  defend- 
sint's  act,  which  act,  with  the  exercise  of  proper 
•care,  does  not  ordioanly  produce  damage,  he 
snakes  out  a  prima  facie  case  of  negligence, 
which  cannot  be  repelled  but  by  proof  of  care 
-or  of  some  extraordinary  accident  which  ren- 
•dered  care  useless. 

Moore  v.  Parker,  91  N.  C.  276;  Aycock  v. 
Raleigh  d  A.  Air  Line  Railroad,  89  N.  0. 
^1. 

There  was,  at  least,  uncertainty  as  to  who 
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was  responsible.  How,  then,  could  the  court 
assume  that  the  defendant  is  presumptivelj 
negligent?  The  same  presumption  would  arise 
that  tne  injury  resulted  from  the  plaintiff's  act 
in  taking  hold  of  the  wire. 

Herring  v.  WilminQton  d  K  R,  Co,  82  N.  C. 
402,  61  Am.  Dec.  895;  Seott  v.  Wilmington  d 
R.  R.  Co.  49  N.  C.  482;  Bryan  v.  Fowler,  70 
N.  C.  596;  ChaHHn  v.  Lawrence,  60  N.  C.  179. 

Remote  cause  is  some  act  not  occurring  at 
the  time,  and  proximate  cause  is  some  act  oc- 
curring at  the  time. 

Manly  v.  WUmington  d  W.  R.  Co.  74  N.  C. 
665;  Clark  v.  Wilmington  d  W.  R.  Co.  14  L.  R. 
A.  749,  109  N.  C.  449;  Cooley,  Torts,  pp.  70, 
71;  Farmer  v.  Wilmington  dW,  R,  Co.  88  N. 
C.  664;  Ounter  v.  Wicker,  85  N.  C.  810. 

An  infant,  so  far  as  he  is  personally  con- 
cerned, should  be  held  to  such  a  degree  of  care 
only  as  is  usual  among  children  of  his  age; 
though,  if  bis  own  act  directly  brings  the  in- 
jury upon  him,  while  the  negligence  of  the  de- 
fendant is  only  such  as  exposes  the  child  to  the 
possibility  of  injury,  the  latter  cannot  recover 
damages. 

Murray  v.  Richmond  d  D.  R.  Co.  98  N.  C. 
92:  Sbcarro.  &  Redf.  Neg.  549;  DoggettY,  Rich- 
mond d  D.  R.  Co.  78  N.  C.  806;  Western  Rail- 
way ofAlahama  v.  Mutch,  21  L.  R  A.  816.  97 
Ala.  194;  Troy  v.  Cape  Fear  d  T.  V,  R.  Co.  99 
N.  G.  298;  Washington  v.  Baltimore  d  0.  R. 
Oo.  17  W.  Va,  190;  Murphy  v.  Ikane,  101  Mass. 
455.  8  Am.  Rep.  890;  DonohueY.  St.  Louis,  I 
M.  d  S,  R,  Co.  91  Mo.  ^17;  Irwin  v.  Bprigg,  6 
Gill,  200,  46  Am.  Dec.  667;  ButterfieldY,  For- 
rcster,  11  East,  61. 

Where  the  negligence  of  two  persons  is  con- 
temporaneous, and  the  fault  of  each  operates 
directly  to  cause  the  injury,  the  plaintiff  can- 
not recover,  if  by  due  care  on  his  part  he 
might  have  avoided  the  consequences  of  the 
ne^rligence  of  the  defendant. 

Bigelow,  Torts,  811;  4  Am.  &£ng.  Encyclop. 
Law,  p.  80. 

A  child  injured  while  trespassing  has  no 
right  of  action,  unless  injured  by  the  negli- 
gence of  defendant,  when  the  injury  might 
nave  been  avoided  by  ordinary  care  on  his 
part. 

Durkee  y.  Central  Pac,  R.  Oo.  26  Am.  & 
Eng.  R.  R.  Gas.  850,  note;  Wesif*rook  v.  Mobilo 
dO.R,Oo,  66  Miss.  560;  Oiltespie  v.  McQowan, 
100  Pa.  144.  45  Am.  Rep.  865;  Clements  y. 
Louisiana  Electric  Light  Co,  16  L.  R.  A.  48, 
44  La.  Ann.  692;  Augusta  R.  Co,  v.  Andrews, 
89  Ga.  653;  Ward  v.  AUantic  d  Pacific  Teleg. 
Oo,  71  N.  Y.  81,  27  Am.  Rep.  10;  Thompson, 
Electricity,  70.  78;  Allen  v.  Atlantic  d  Pacific 
Teleg.  Co.  21  Hun,  22;  Butterfleld  v.  Forrester, 
supra. 

Bnrwell*  «7.,  delivered  the  opinion  of  the 
court: 

John  W.  Haynes,  the  intestate  of  the  plain- 
tiff, was  about  ten  years  of  age.  He  was 
**a  very  healthy,  intelligent,  moral,  and  in- 
dustrious boy,  well  educated  for  his  a^e.** 
On  the  morning  of  November  15,  1892,  he 
assisted  his  older  brother,  who  was  a  carrier 
for  a  newspaper,  and  when  returning  home, 
about  7  o'clock,  he  took  hold  of  a  wire  on  or 
near  the  sidewalk  over  which  he  was  passing, 
and  was  killed  by  an  electric  current.    The 


818 


NoBTH  Cabolina  Sttfbbicb  Coubt. 


place  where  this  oocnrred  was  on  North  street, 
not  far  from  Its  Intersection  of  Blount  street, 
in  the  city  of  Raleigh.  The  cause  of  his 
death  is  admitted,  and  also  the  fact  that  the 
deadly  current  came  from  the  ''feed  wire"  of 
the  street  railway  company,  whose  line  was 
constructed  along  Blount  street,  as  were  also 
the  electric  light  wires  of  the  defendant.  One 
of  the  defendant's  poles  stood  on  Blount 
street,  and  was  supported  by  three  guy  wires, 
— one  attached  to  a  tree  on  Blount  street,  and 
the  other  two  to  trees  on  North  street.  The 
first  of  thesQ  guy  wires  (the  one  that  was  at- 
tached to  tlic^tree  on  Blount  street)  crossed 
and  was  in  contact  with  tlie  feed  wire  of  the 
railway  company.  The  longer  one  of  the 
other  two  bad  become  detached  from  the  tree 
On  North  street,  and  was  hanging  to  the 
ground.  The  current  passed  along  tliese  two 
guy  wires,  and  killed  the  boy  as  soon  as  he' 
grasped  the  one  that  had  fallen  on  or  near  the 
sidewalk.  These  facts  were  testified  to  by 
the  plaintiff's  witnesses,  and  seem  not  to  have 
been  controverted. 
Among  the  special  instructions  asked  by 

Slaintiffwas  the  following :  **  Upon  the  evi- 
ence  of  the  plaintiff,  if  believed,  there  is 
a  presumption  of  negligence  upon  the  part  of 
the  defendant,  and  in  that  case  the  burden  is 
upon  the  defendant  to  show  that  there  was  no 
negligence  on  its  part."  His  honor  refused 
so  to  instruct  the  fury,  and  the  plaintiff  ex- 
cepted. Pretermitting  for  the  present  the 
.  consideration  of  the  question  whether  the  boy 
was  guilty  of  contributory  negligence  in  tak- 
ing hold  of  the  wire,  we  are  brought  by  this 
exception  to  the  inquiry,  Does  the  expression 
*^res  ipM  loquitur'*  apply  to  the  state  of  facts 
set  out  above,  and  oo  those  facts  maUe  out  a 
prima  facie  case  of  negligence  against  the 
defendant,  and  cast  upon  it  the  burden  of 
showing  that  it  was  not  negligent?  Argu- 
ment and  authority  are  not  needed  to  show 
that  those  who  use  the  streets  of  a  city,  by 
permission  of  those  who  have  power  to  grant 
such  privilege,  for  purposes  of  private  gain, 
owe  to  persons  upon  such  streets  the  duty  of 
so  conducting  their  business  as  not  to  in- 
jure them.  To  speak  particularly  of  the 
matter  now  under  consideration,  the  defend  • 
ant  company,  using  the  streets  of  the  city  of 
Raleigh  for  its  purposes,  as  it  was  allowed 
to  do,  owed  to  the  deceased  the  duty  of  keep- 
ing out  of  his  way,  as  he  went  about  his 
business  and  to  his  home,  all  its  wires,  and 
especially  the  duty  of  preventing  his  ex- 
posure to  contact  with  any  wire  placed  in  the 
streets  by  it  that  carried  a  current  of  elec- 
tricity. It  was  the  duty  of  the  defendant  to 
keep  the  highway  along  which  it  put  its 
poles  and  wires  substantially  in  the  same 
condition  as  to  convenience  anH  safety  as  they 
were  in  before  it  constructed  its  lines  along 
the  streets.  Negligence  has  been  said  to  be 
a  failure  of  duty.  Proof  that  there  was  a 
"  live"  wire  (carrying  a  deadly  current)  down 
in  the  highway  surely  raised  a  presumption 
that  some  one  had  failed  in  his  duty  to  the 
public.  When  to  this  was  added  proof  that 
this  death-carrying  wire  was  put  above  the 
street  by  the  defendant,  and  was  its  property, 
and  under  the  management  and  control  of  its 
servants,  and  that  by  contact  with  that  wire 
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the  deceased,  having  a  right  to  be  on  the 
street,  was  killed,  a  complete  prima  facie 
case  of  negligence  was  nutde  out,  and  the 
burden  was  cast  upon  the  defendant  to  show 
that  this  live  wire  was  in  the  street  through 
no  fault  of  its  servants  and  agents.    In  AveSsk 
V.  Raleigh  d  A.  Air  Line  BaUroad,  89  N.  a 
829.  where  a  plaintiff  sought  to  recover  dam- 
ages for  the  burning  of  his  property,  fire  hav- 
ing been  communicated  to  it  by  sparks  from 
an  engine  on   the  defendant's  road,    (Mf 
Justice  Smith,  discussing  "the  question  as  te 
the  party  upon  whom  rests  the  burden  oT 
proof  oi  the  presence  or  absence  of  negli- 
gence, where  only  the  injury  is  shown,  in 
case  of  fire   from  emitted  sparks,"  declares 
that  this  court  will  ** abide  by  the  mle  so 
long  understood  and  acted  on  in  this  state,  not 
alone  because  of  its  intrinsic  merit,  but  be- 
cause it  is  so  much  easier  for  those  who  do^ 
the  damage  to  show  the  exclupating  cir- 
cumstances, if  such  exist,  than  it  is  for  the 
plaintiff  to  produce  proof  of  positive  negli- 
gence ;"  and  he  adds  that  **  the  servants  of  the 
company  must  know  and  be  able  to  explain 
the  transaction,  while  the  complaining  par^ 
may  not ;  and  it  is  but  just  that  he  should  be 
allowed  to  say  to  the  company,   'Tou  have 
burned  my  property,  and,  if  you  are  not  in. 
default,  show  it,  and  escape  responsibility/* 
This  is  affirmed  in  Moore  v.  Parker,  91  N.  C. 
275,  where  it  is  said  that,  a  prima  facie  esse 
of  negligence  being  thus  made  out  against  the 
defendant,  he  must  produce  proof  of  care  on 
his  part,  or  of  some  extraordinary  accident 
that  rendered  care  useless,  in  order  to  rebut 
the  presumption.    Guided  by  the  principle 
announced  m  these  cases,  we  come  to  the  con- 
clusion that  this  plaintiff  should  have  been 
allowed  to  say  to  this  defendant :    "  The  wire 
you  put  in  the  street  killed  my  son  while 
passing  along  the  highway,  as  he  had  a  right 
to  du.     If  you  are  not  in  default,  show  it,  and 
escape  responsibility. "  Numerous  authoritiet^ 
might  be  cited  to  sustain  our  conclusion  upon 
this  point,  the  cases  being  strictly  analogous 
to  this  one.    But  we  content  ourselves  with 
^  reference  to  Ray  on  Negligence  of  Imposed 
Duties   (page  145) ;    Wood,  Railway  Law, 
1079;  Whittaker's  Smith,   Neg.  423.     The 
last- mentioned  author  says  (page  422)  :    ''If 
the  accident  is  connected  with  the  defendant, 
the  question  whether  the  phrase   'res  ipta 
loquitur*  applies  or  not  becomes  a  simple 
question  of  common  sense. "    It  seems  to  us 
that  there  is  nothing  in  the  relation  of  the 
deceased  to  the  defendant,  or  in  any  of  the 
circumstances  attending  the  inr.ident  of  his 
death,  to  prevent  the  rigid  application  here 
of  the  rule  announced  by  Judge  Gaston  in 
EUis  Y.  Portsmouth  d  B,  R.  Go.,  24  N.  C. 
188,  and  reaffirmed  as  stated  above  in  Aycoek 
V.  Raleigh  d  A.  Air  Line  Bailroad,  supra. 
Thus  far  in  the  consideration  of  this  matter 
we  have  left  out  of  view  the  contention  of  the 
defendant  that  the  plaintiff's  own  evidence 
disclosed  the  fact  that  his  intestate  was  guilty 
of  contributory  negligence,  or,  at  any  ra^e, 
that  the  facts  so  established,  taken  in  connec- 
tion with  other  facts  which  defendant's  wit- 
nesses testified  to,  if  found  by  the  jury,  con- 
victed him  of  contributory  negligence;  and 
we  have  also  kept  out  of  Vtew  the  contention 
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d  the  plaintiff  that  there  was  no  eyidence  of 
contributory  negligence  on  the  part  of  the 
•deceased.  His  honor  was  asked  so  to  tell  the 
jury,  and  he  refused  so  to  instruct  them.  In 
this  state,  by  statute,  the  burden  of  showing 
contributory  negligence  in  this  action  is 
thrown  on  tiie  defendant.  What  is  neellgence 
is  a  question  of  law  to  be  declared  by  the 
-^ourt.  Emry  y.  Baleigh  dt  Q.  B.  Oo,  109  N. 
O.  689,  15  L.  R.  A.  882,  and  cases  cited.  It 
was  incumbent  on  the  defendant,  therefore, 
to  show  facts,  either  admitted  or  proyed  by 
the  plaintiff,  or  testified  to  by  his  own  wit- 
nesses, and  found  by  the  jury,  from  which 
the  court  would  draw  the  legal  inference  that 
the  deceased  was  negligent,  and  direct  the 
lury  to  render  a  yerdict  declaratory  of  this 
legal  inference,  they  haying  first  determined 
that  all  the  disputed  facts  pertaining  to  this 
part  of  the  controyersy  were  established  by  a 
preponderance  of  the  testimony. 

After  a  careful  examination  of  all  the  eyi- 
dence adduced  on  the  trial,  and  after  a  full 
consideration  of  the  argument  of  the  able 
counsel  for  the  defendant,  we  are  clearly  of 
the  opinion  that  there  was  no  eyidence  of  con- 
tributory negligence,  and  his  honor  should 
80  haye  told  the  Jury.  A  chi  Id  is  held  to  such 
care  and  prudence  as  is  usual  among  children 
of  his  age  and  capacity.  Murray  y.  Biekmond 
A  2>.  R.  Go,  98  N.  G.  93.  The  defendant 
-contends  that  the  deceased  was  ten  years  of 
age,  ** a  yery  healthy,  intelligent,  moral,  and 
industrious  boy."  Let  us  assume  this  to  be 
true.  As  he  returned  to  his  home  the  morning 
of  his  death,  passing  along  the  streets  of  the 
-city,  he  was  trespassing  on  no  one's  prop- 
-erty.  He  was  walking  where  he  had  a  right 
to  walk,  not  by  mere'^permission  or  inyita- 
tion,  but  because  he,  as  one  of  the  public, 
had  an  absolute  right  so  to  do.  The  wire 
was  on  the  sidewalK.  Only  one  witness  saw 
him  when  *'he  took  hold  of  the  wire,  and  the 
wire  threw  him  in  the  ditch."  That  witness 
testified  that  ''he  did  not  haye  to  reach  for  it. 
He  lust  reached  out  his  hand  and  took  it. 
He  did  not  haye  to  stoop.  **  No  witness  testi- 
fied that  there  was  anything  from  which  eyen 
an  adult  could  have  inferred  that  this  wire 
was  carrying  a  deadly  current  of  electricity, 
x)r,  indeed,  any  current  at  all.  True,  the 
witness  who  saw  him  grasp  the  wire,  when 
he  came  to  his  rescue,  saw  the  fiery  indica- 
tions of  the  passing  of  the  current  from  the 
wire  to  his  hand,  and  seyeral  witnesses  de- 
posed that,  after  the  accident  and  the  throw- 
ing of  the  wire  into  a  yard  where  there  was 
wet  grass,  they  noted  that  the  wire  was 
^steaming'*  at  the  point  where  one  of  its 
coils  touched  the  sidewalk,  and  also  at  its 
extremity  in  the  yard.  Grant  this  to  be  true, 
and  yet  there  is  not,  as  it  seems  to  us,  any 
eyidence  that  it  was  steaming  when  the  de- 
ceased caught  the  wire,  or,  if  it  was,  that  its 
steaming  was  such  as  to  carry,  to  a  boy 
passing  along,  a  warning  that  he  must  not 
touch  It.  We  should  be  very  lolb  to  declare 
an  adult  guilty  of  negligence  for  grasping  a 
wire  such  as  this  one  under  circumstances 
such  as  the  defendant  contends  surrounded 
the  deceased.  We  certainly  cannot  declare 
-that  this  boy,  whose  conduct  must  be  judged 
with  due  regard  for  his  boyish  nature  and 
■habits,  negligently  caused  his  own  death. 
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The  instruction  that  ''upon  the  eyidence 
the  plaintiff's  intestate  was  not  guilty  of 
contributory  negligence''  should  haye  been 
giyen. 

It  follows  from  what  has  been  said  that, 
as  the  case  was  presented  at  the  trial,  his 
honor  should  haye  told  the  jury  to  answer  the 
second  issue,  ''No,''  and  should  haye  told 
them  to  answer  the  first  issue,  "Yes."  if  they 
belieyed  the  plaintiff's  eyidence,  unless  the 
prima  facie  case  of  negligence  made  out 
against  the  defendant  was  rebutted.  It  is 
said  in  Moore  y.  Parker^  tupra,  that  proof  of 
care  on  the  part  of  the  defendant,  or  of  some 
extraordinary  accident  which  renders  care 
useless,  is  required  to  rebut  the  presumption. 
Inasmuch  as  there  must  be  a  new  trial  for  the 
error  aboye  stated,  it  may  be  well  to  declare 
what  degree  of  care  is  reauired  of  the  de- 
fendant. It  is  due  to  the  citizen  that  electric 
companies  that  are  permitted  to  use,  for 
their  own  purpoaes,  the  streets  of  a  city  or 
town,  shall  be  required  to  exercise  the  utmost 
degree  of  care  in  the  construction,  inspection, 
and  repair  of  their  wires  and  poles,  to  the 
end  that  trayelers  along  the  highway  may 
not  be  injured  by  tlieir  appliances.  The 
danger  is  great,  and  care  and  watchfulness 
must  be  commensurate  to  it.  Passengers  on 
railroad  trains  haye  a  right  to  expect  and  re- 
quire the  exercise  by  the  carrier  of  the  ut- 
most care,  so  far  as  human  skill  and  fore- 
sight can  go,  for  the  reason  that  a  neglect  of 
duty  in  such  case  is  likely  to  result  in  great 
bodily  hann,  and  sometimea  death,  to  those 
who  are  compelled  to  use  that  means  of  con- 
yeyance.  "As  the  result  of  the  least  negli- 
gence may  be  of  so  fatal  a  nature,  the  duty 
of  yigilance  on  the  part  of  the  carrier  re- 
quires the  exercise  of  that  amount  of  care  and 
skill  in  order  to  preyent  accidents."  Ray, 
Negligence  of  Imposed  Duties,  p.  58.  All 
the  reasons  that  support  the  rigid  enforce- 
ment of  this  rigid  rule  against  tlie  carrier  of 
passengers  by  steam  apply  with  double  force 
to  those  who  are  allowed  to  olace  aboye  thb 
streets  of  a  city  wires  chargea  with  a  deadly 
current  of  electricity,  or  liable  to  become  so 
charged.  The  requirement  does  not  carry 
with  it  too  heayy  a  burden.  Human  skill 
can  easily  place  wires  and  poles  so  that  they 
will  not  break  and  fall,  unless  subjected  to 
some  strain  that  could  not  be  anticipated, 
and  it  can  as  readily  prevent  the  possibility, 
under  ordinary  circumstances,  of  the  contact 
of  wires  that  should  not  be  allowed  to  touch 
one  another.  There  was  error  in  allowing 
the  defendant  to  prove  that  there  was  pub- 
lished in  one  of  the  city  newspapers  '*a  gen- 
eral statement"  to  the  effect  that  Its  current 
was  not  a  deadly  one, — was  not  fatal  to 
human  life.  That  fact  could  not  excuse  the 
defendant.  If  it  acted  upon  such  a  statement, 
and,  without  further  inquiry  or  examination, 
conducted  itself  in  the  iusuhition  of  the  wires 
as  if  the  statement  was  true,  that  was  to  he 
negligent,  for,  in  such  an  affair,  to  be  mis- 
taken and  in  error  is  to  be  careless.  The 
fact  that  such  a  publication  was  made  was 
irrelevant  to  the  issues  in  the  cause.  What 
has  been  Raid  seems  sufficient  to  guide  the 
next  trial  of  the  case. 

JV«ir  truil. 

Rehearing  denied. 
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L.  BTERN  et  al.,  Appts., 

V. 

Sarah  Frances  LEE,  Admx.,  etc.,  of  D.  M. 
Lee,  Deceased,  et  al, 

!•  AlthouflTb  an  estate  in  remainder 
cannot  constitute  a  homestead*  and  is 

subject  to  a  judgement  lien,  if  it  becomes  an  es- 
tate in  poeseflsion  by  determination  of  the  life 
estate  before  the  creditor  enforces  bis  lien,  the 
debtor  may  have  a  homestead  estate  in  the  prop- 
erty which.  If  the  value  does  not  exceed  the 
amount  exempted,  will  postpone  the  creditor's 
rlRht  to  sell  on  execution  until  tiie  homestead 
rlRht  Is  determined. 

8*  The  conveyance  in  Use  of  land  held 
as  a  homestead,  which  is  subject  to  a  judg- 
ment lien,  will  not  destroy  the  exemption  of  the 
land  from  sale  under  execution  on  such  judg* 
ment  during  the  homesteader's  Ufe,  and  after 
his  death  during  the  minority  of  his  youngest 
child. 

(Jfac  Hoe,  J.,  dinenUfrom  propoir<t<on  1.   OUu%  J^ 
diSMnts/romproponftion  2.) 

(December  27, 18Mb) 

APPEAL  by  plaintiffs  from  a  Judgment  of 
the  Superior  Court  for  Cliowan  County, 
In  favor  of  defendants  in  an  action  brought  to 
subject  certain  real  estate  to  the  payment  of  a 
Judgment.     Affirmed, 

Id  July,  18 i 9,  certain  land  ^as  conveyed  to 
D.  M.  Lee,  in  fee  reserving  a  life  estate  to 
Barab  Frances  Bond,  to  be  lerminmed  on  her 
second  marriage.  During  1888  and  1884  judg- 
ments were  recovered  against  Lee  and  regu- 
larly docketed.  In  1888  Lee  married  the  life 
tenant  Sarah  Frances  Bond.  After  the  mar- 
riage Lee  and  his  wife  conveyed  the  land  in 
fee  and  by  mesne  conveyance  it  became  vested 
in  J.  W.  Parker  and  wife.  The  value  of  the 
land  and  other  circumstances  were  such  that 
it  might  have  been  exempt  in  Lee's  hands  as  a 
homestead.  After  bis  death  this  proceeding 
was  Instituted  to  subject  it  to  the  liens  of  the 
Judgment. 

Further  facts  appear  in  the  opinion. 

Mr.  W.  M«  Bond*  for  appellants: 

Although  docketed  prior  to  passage  of  Laws 
1885,  chapter  859,  the  judgments  became  liens 
then  even  on  the  homesteads.  As  Lee  then 
owned  only  a  remainder  in  which  he  could 
take  no  homestead  the  liens  attached  at  time 
of  docketing. 

Uak  v.  Gay,  107  N.  C.  468;  Jone»  v.  Brit- 
ion,  4.  L.  R.  A.  178,  102  N.  C.  177. 

As  Lee  owned  at  the  time  Judgments  were 
docketed  only  a  remainder  he  was  not  entitled 
to  a  homestead  in  the  land. 

Murehison  v.  Plj/ler,  87  N.  0.  79. 

Docketing  of  the  judgments  gave  them  the 
effect  of  statutory  mortgages  on  Lee's  interest 
in  the  land  which  was  a  remainder  In  fee 


subject  to  an  outstanding  life  interest  now 

Glided 

Oambrm  2ffg.  Oo.  ▼.  WOeac,  111  K.  G.  44; 
Jimei  Y.  Britton,  supra. 

As  plaintiffs  were  entitled  to  an  immediate 
sale  when  the  Judgments  were  dockpted,  no 
subsequent  act  to  which  plaintiffs  were  not 
parties,  neither  Lee's  marriage,  death,  nor  the 
ending  of  the  life  estate  reserved  can  devest  or 
impair  that  right 

Vanitary  v.  Thornton^  112  N.  C.  196. 

The  right  of  the  widow  or  children  to  home- 
stead (by  a  fair  construction  of  Const  art  10, 
§§  8,  6)  is  entirely  dependent  upon  ownership 
of  the  homestead  by  the  debtor  at  time  of  his 
death. 

Adrian  v.  Shaw,  82  N.  C.  474,  puts  pur- 
chaser's right  to  exemption  on  the  ground  that 
he  succeeded  to  rights  of  f^ntor.  That  right 
was  to  hold  it  exempt  during  debtor's  life. 

dimpaon  v.  Wallace,  88  N.  C.  477,  decides 
the  children's  right  to  homesteada  to  be  a  right 
personal  to  the  minor  children. 

The  plain  and  literal  construction  of  these 
sections  is  that  they  were  meant:  first,  to  se- 
cure a  homestead  to  every  resident  of  the  state 
who  owned  land  and  was  in  debt,  etc.;  second, 
if  be  die  in  debt  and  in  possession  of  a  home- 
stead it  should  descend  to  his  minor  childieD 
until  the  youngest  attain  the  age  of  twenty- 
one  vears 

W'harlon  y.  Leggett,  80  N.  C.  170. 

The  conditions  never  existed  which  created 
or  attached  to  said  land  any  exemption  ad- 
vantage beyond  the  life  of  Lee. 

In  Rogers  v.  Kimsey,  101  N.  0.  569,  ft  was 
held  that  an  action  similar  to  this  was  prop- 
erly brought  by  a  judgment  creditor  against 
the  executor  of  deceased  debtor,  and  pur- 
chaser from  debtor  to  enforce  the  lien  of  a 
Judgment. 

Mestrs.  Praden  A  Vajus*  for  appellees: 

Before  the  life  estate  ended  Lee  '*owned  sod 
occupied"  no  estate  in  the  land,  out  of  which 
homestead  could  be  allotted  him. 

Const,  an.  10,  §  2;  Murchiton  t.  Plyl&r,  87 
N.  C.  79. 

After  the  life  estate  fell  in  D.  M.  Lee  be- 
came the  "owner  and  occupier"  of  this  land, 
all  he  had  and  worth  less  than  $1,000,  and  it 
could  not  be  sold  under  an  execution. 

Const,  art  10,  §  2. 

If  D.  M.  Lee  became  entitled  to  a  home- 
stead  at  all  during  his  life  after  the  marriage 
of  Sarah,  the  life  tenant,  it  was  the  homestead 
of  the  constitution,  namely  the  right  of  ex- 
emption from  sale  during  his  liie  and  the 
minority  of  his  youngest  child. 

Vamtory  v.  t^ornUm,  112.  N.  G.  196l 

Borweli*  J.,  delivered  the  opinion  of  the 

court: 

^Land  held  In  remainder  dependent  upon 
a  life  estate  in  another  is  not  auaoeptible  of 
that  immediate  occupancy  which  is  contem- 
plated by  law  in  oroer  to  constitute  a  home- 


NOTB.— While  the  deolston  in  the  above  case  is 
based  on  the  peculiar  doctrine  of  North  Garolina, 
the  discussion  is  not  without  interest  in  every  state 
wnioh  has  a  homestead  law.  But  it  should  be  no- 
ticed that  in  many  if  not  in  most  states  where 
homeirteads  are  established,  ordinary  Judgments 
do  not  oonstltute  liens  upon  them. 


As  to  exemption  of  homesteads  from  liability  for 
torts,  see  Merti  V.  Beny  (Mioh.)  2i  L.  fi.  A.  yn.  sdA 

note. 

For  effect  of  divorce  on  homestead  rlgbti,  m* 
Bosholt  V.  Mehus  (N.  DakJ  »  L.  B.  A. ».  ssd 
fiote. 


See  also  aO  L.  R.  A.  308;  41  L.  R.  A.  714. 
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Btead."  Murehison  t.  Flyler,  87  N.  C.  79. 
Hence,  while  the  estate  of  the  Judgment 
debtor,  Lee,  in  the  land  mentioned  in  the 
pleadings,  was  onlj  an  estate  in  remainder 
after  the  life  estate  of  Mrs.  Sarah  Frances 
Bond,  his  interest  in  the  land  was  subject  to 
sale  under  execution.  The  docKeting  of 
plaintiffs*  judgments  under  the  provision  of 
our  statutes  gave  them  a  lien  on  the  estate 
of  their  debtor  in  this  land ;  and  the  consti- 
tution and  the  laws,  as  interpreted  by  this 
court  in  the  case  cited  above,  did  not  protect 
that  estate  from  sale,  though  it  was  all  tlie 
realty  uwned  by  the  debtor  and  was  worth 
less  than  $1,000.  But  the  plaintiffs  did  not 
flee  fit  to  exercise  this  right  to  sell  their 
debtor's  estate  in  remainder,  and,  by  deter- 
mination of  the  particular  estate  his  right  to 
the  land  has  become  such  as  clearly  to  entitle 
him  to  claim  homestead  privileges  and  im- 
munities therein.  Plaintiffs*  liens  are  not 
at  all  displaced  or  affected  by  the  change  of 
the  debtor's  title.  Their  enforcement  is  post- 
poned, however,  because  in  lieu  of  that  es- 
tate in  remainder,  which  was  not  protected 
from  sale,  there  has  come  to  the  debtor  an 
estate  which,  by  force  of  the  provisions  of 
the  constitution,  brought  to  him  a  **  home- 
stead" in  his  land.  Being  thus  entitled  to 
a  homestead  in  all  the  land  (it  being  worth 
less  than  $1,000,  and  all  that  he  owned),  he 
conveyed  it  to  another  in  fee.  He  could 
not,  by  that  act,  deprive  the  plaintiffs  of  any 
of  their  rights,  or  change  or  in  any  degree 
affect  them.  The  limit  of  the  effect  of  that 
deed  is  the  line  which  marks  the  beginning 
of  plaintiffs'  rights  under  the  law.  The 
plaintiffs  have  liens  on  the  land  by  virtue 
of  their  docketed  judgments.  The  dcbtor*s 
deed  cannot  annul  or  change  those  liens. 
The  plaintiffs  have  a  right  to  enforce  their 
liens  at  the  time  and  in  the  manner  pre- 
scribed by  law.  The  debtor's  deed  cannot 
for  an  instant  postpone  that  enforcement. 
The  effect  given  to  the  properly  executed 
deed  of  the  **  homesteader"  and  his  wife,  con- 
veying the  homestead  land,  by  the  decisions 
of  this  court,  does  not  at  all  interfere  with 
or  affect  the  rights  of  Judgment  creditors. 
By  the  law  they  are  given  a  lien.  Their 
lien  continues  in  force,  notwithstanding  the 
debtor's  conveyance,  unimpaired.  By  the 
law  the  enforcement  of  their  liens  by  sale  is 
postponed  until  the  determination  of  the 
"homestead"  right.  That  postponement  is 
not  extended  by  the  debtor'^s  conveyance  of 
the  land.  It  seems  clear,  therefore,  that  the 
judgment  creditors  of  homesteaders  have  no 
good  cause  to  complain  of  the  effect  allowed 
to  Uie  homesteader's  deed,  as  fixed  by  the 
case  of  Adrian  v.  JSffiam,  8d  N.  C.  474,  and 
the  long  line  of  cases  of  liKe  import.  They 
are  left  in  exactly  the  plight  they  were  in 
when  the  deed  was  made.  On  the  contrary, 
the  homesteader  would  have,  we  thinK,  good 
cause  of  complaint  if  it  was  held  that  a  con- 
veyance by  him  subjected  the  land  to  im- 
mediate sale  under  executions  issued  on  docs- 
eted  judgments ;  for  in  that  event,  as  is  most 
forcibly  pointed  out  in  Simpson  v.  Houston, 
97  N.  C.  844,  the  homestead  would  be,  in 
effect^  unalienable,  and,  being  unalienable, 
the  homestead  would  become,  under  some 
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circumstances,  a  prison  rather  than  a  home. 
Thompson,  Homestead  <&  ±;xemptions,  §  899^ 
In  many  states  where  homesteads  are  se> 
cured  by  law  to  residents,  and  where  dock^ 
eted  jud^rments  are  liens  on  the  judgment 
debtor's  Ian  1,  an  exception  as  to  such  liena 
is  made  as  to  homestead  lands.     On   the- 
homestead  lands,  while  occupied  as  such,  no 
lien  attaclies;  and  the  homesteader,  though, 
he  is  alsj  a  judgment  debtor,  can  miU^e  & 
good  title  to  the  homestead  land.     His  con- 
veyance, if  made  while  holding  the  home- 
stead, is  good  against  the  docketed  judg- 
ments.   In  this  state  it  is  settled,  nemine- 
diuentiente^  that  a  docketed  judgment  creates, 
a  li(>n  on  the  homestead  Innd.     That  being 
fixed,  the  courts  here  were  driven  to  the  con- 
clusion either  that  the  homestead  was,  ia 
effect,  not  alienable,   or*  that  the  rule  an- 
nounced in  Adriur*  v.  Shaw,  supra,  was  the 
law  of  this  commonwealth.    Under  that  rule, 
those  who  acquired  by  proper  deed  the  home- 
steader's title  to  the  land  have  the  right  to> 
assert  every  right  to  the  land  that  is  not  in- 
consistent with  or  injurious  to  the  rights  of 
the  lienors,  the  judgment  creditors.     What 
the  rights  of  the  homesteader's  vendees  are. 
will  be  disclosed  by  an  ascertainment  of  the 
rights  of  the  plaintiff  judgment  creditors. 
The  rights  of  the  latter  are  paramount,  and 
should  not  be  encroached  upon.     What  are. 
the^?    To  have  the  homest^ul  land  sold  ta 
satisfy  their  debts  just  as  soon  as  the  qualitT 
of  "exemption  from  sale  under  execution,^ 
as  it  has  been  called,  passes  from  the  land, — 
just  as  soon  as  the  land  could  have  been  sold 
to  satisfv  the  judgment  had  no  conveyance- 
been  made,  and  no  sooner.    When  does  that, 
quality  of  exemption  from  sale  under  execu- 
tion cease?   It  seems  to  be  conceded  by  plain- 
tiffs' counsel  that  that  quality,  according  to- 
the  decisions  of  this  court,  followed  the  land 
in  the  hands  of  the  purchaser  from  the  home- 
steader, and  continued  till  his  death.     But. 
it  is  insisted  that  it  ceased  at  his  demise. 
We  do  not  accede  to  that  proposition.  Const. , 
art.  10,   ^  8,  expressly  provides  that  ''thee 
homesteaa  after  the  death  of  the  owner  there- 
of shall  be  exempt  from  the  payment  of  any 
debt  during  the  minoritv  of  his  children  or- 
any  one  of  them.**    The  duration  of  thia 
quality  of  exemption  from  sale  under  execu- 
tion is  thus  plainly  extended  beyond  the  life 
of  the  homesteader.    Had  he  not  sold  the 
homestead  land,  the  plaintiffs  could  not  have 
sold  it  to  satisfv  their  judgments  until  all 
his  children  haa  arrived  at  full  age.     We- 
do  not  subtract  anything  from  their  rights, 
when  we  decide  (as  we  think  the  former  de- 
cisions of  this  court,  running  through  a  lon^. 
series  of  years,  and  establishing  a  rule  under 
which  many  have  acquired  rights  to  prop- 
erty, require  us  to  do)  that  the  purchasers, 
of  the  homestead  land  from  the  homesteader 
and  his  wife  acquired  the  right  to  hold  the 
land  against  judgment  creditors,  not  only  for- 
the  li^  of  the  homesteader,  but  also  ^  during 
the  minority  of  his  children,  or  any  one  of. 
them."   In  a  very  recent  case  (Ladd  v.  Byrd, 
118  N.  C.  466),  it  was  decided  that  where, 
in  an  action  to  recover  possession  of  land,  a^ 
homestead  right  is  shown  to  have  existed^ 
the  burden  is  on  the  plaintiff  (claiming  to^ 
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«virn  the  **  reversion**  after  the  expiration  of 
that  right)  to  show,  not  only  the  death  of 
the  homesteader,  but  also  the  arrival  at  full 
age  of  his  youngest  child.     That  case  seems 
•decisive  of  tliis  one.     In  Rogers  v.  Kimsey^ 
101  N.  G.  559,  there  was  a  contest,  as  there 
is  here,  between  judgment  creditors  and  the 
vendee   of   the   deceased   judgment   debtor. 
'One  question  in  that  appeal  was,  When  did 
the  homestead  right  terminate  so  as  to  allow 
the  creditor  to  have  a  sale  of  the  aliened 
land?     Chief  Justice  Smith  there  said  that 
*'the  right  to  such  homestead  terminated  at 
his  death  without  wife  or  infant  children, 
:and  hence,  if  a  lien  had  been  acquired,  it  may 
now  be  enforced.**    This  language  clearly 
implies  that,  if  he  had  left  infant  children, 
it  would  not  have  terminated  at  his  death, 
•and  so  that  case  is  also  decisive  of  this  one. 
In  Fleming  v.  Graham,  110  N.  C.  874,  the 
justice  who  delivered  the  opinion,  combat- 
ing the  rule  established  by  Adrian  v.  Shaw, 
-tupra,   uses  this  language:    **If  this  were 
law,  upon  the  termination  of  the  homestead 
right  by  the  death  of  such  debtor  and  tfie  ar- 
rival  of  his  youngest  Mid  of  age,  numerous 
one  thousand  dollar  tracts  of  land  would  be 
for  sale,  which  he  had  kept  till  then  exempt 
from  his  creditors.**     The   words  we  have 
italicized  in  the  above  quotation  seem  to  in- 
'dicate  an  opinion  that  the  homestead  right 
•did  not  teniiinate  till  the  youngest  child  of 
the  homesteader  became  of  age. 
No  error, 

Avery 9  J.,  concurring: 

The  Constitution  (art.  10,  8  8)  provides 
that  nothing  in  that  article  snail  "* operate 
to  prevent  the  owner  of  a  homestead  from 
disposing  of  the  same  by  deed,  but  no  deed 
made  by  the  owner  of  the  homestead  shall 
be  valid  without  the  voluntary  signature 
:and  assent  of  his  wife,  signified  on  her  pri- 
vate examination,  acconimg  to  law.**  The 
ueeessity  for  the  joinder  of  the  wife  only 
arises  where  the  homestead  right  attaches, 
•or  when  he  becomes  the  owner,  not  only  of 
land,  but  of  land  devoted  by  law  to  the  pur- 

Soses  of  a  homestead.  Hughes  v.  Hodges,  102 
r.  G.  250,  251.  The  first  sentence  in  the 
aection  is  inserted  to  exclude  any  possible 
•conclusion  that  the  homesteader  could  not 
-alien  his  **  homestead,  **  whatever  that  term 
may  mean.  We  have  numerous  decisions 
to  the  effect  that  the  homestead  is  not  a  de- 
terminable estate,  but  a  determinable  ex- 
■«mption.  Gheen  v.  Summey,  80  N.  G.  100; 
Citizens  Nat,  Bank  v.  Green,  78  N.  G.  247 ; 
MarkJiam  v.  Hicks,  90  N.  G.  205.  The  legal 
•effect  of  the  constitution  and  statutes  "^is 
simply  to  protect  the  occupant  in  the  enjoy- 
ment of  the  land  set  apart  as  a  homestead, 
unmolested  by  his  creditors.**  Markkam  v. 
Hicks,  supra. 

Two  questions  are  suggested  by  the  an- 
nouncement of  this  principle  in  connection 
with  the  case  at  bar:  (1)  When  does  this 
•exemption  terminate?  (2)  What  occupants 
are  freed  from  molestation  by  the  creditors 
of  the  homesteader  until  such  determination? 
In  Adrian  v.  Shato,  82  N.  G.  474.  the  court 
tuiid :  **  The  constitution  then  vests  the  home- 
stead right  in  the  resident  owner  of  the  land. 
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and  authorizes  him  to  convey  it.     The  ven- 
dee must  take  it  with  the  same  quality  an- 
nexed that  bad  attached  in  the  possesafon  of 
the  vendor, — that  is,  to  be  exempt  from  ex- 
ecution for  the  debts  of  the  debtor  at  least 
during  his  life, — for  the  homestead  is  a  right 
annexed  to  the  land,  and  follows  it,  like  a 
condition,  into  whosesoever  hands  it  goes, 
without  regard  to  notice.**    The  quality  A 
exemption  annexed  to  the  land  must  continue 
''at  least"  during  the  life  of  the  homesteader, 
because  that  is  the  shortest  time  for  which 
it  is  operative,  when  the  right  of  disposition 
is  not  exercised.     In  the  hands  of  the  home- 
steader and  of  his  family,  the  liability  of 
the  homestead  does  not  accrue  till  bis  young- 
est child  arrives  at  the  age  of  twenty-one 
years.     It  is  conceded  that  the  right  of  dis- 
position is  guaranteed  to  the  homesteader  bj 
the  constitution,  and  that  the  homestead  it 
not  an  estate,  but  an  exemption,  which  lasts 
according  to  circumstances,  at  least  for  the 
life  of  the  original  owner,  and,  when  he  hai 
children,  after  his  death,  till  the  youngest 
of  them  arrives  at  the  age  of  twenty-one 
years.      The  language  of  section  8,  article 
10,  is  that  "the  homestead,  after  the  death 
of  the  owner  thereof,  shall  be  exempt  from 
the  payment  of  any  debt  during  the  minor- 
ity of  the  children,  or  any  one  of  them."    If 
the  constitution,  in  plain  language,  confers 
the  jus  disponendi   on   the   husband,    with 
the  joinder  of  the  wife,  of  a  homestead,  and 
the  homestead  has  been  defined  to  be  not  an 
estate,    but  a  determinable  quality  of  ex- 
emption, I  confess  my  inability  to  conoeivs 
of  any  principle  upon  which  the  courts  can 
interpolate  a  provision  into  the  constitution 
limitiuf;  the  right  of  alienation  to  only  such 
portion  of  the  exemption  as  may  be  covered 
by  the  life  of  the  owner.    When  Justice  Ashe 
said  for  the  court  that  in  such  cases  the  es- 
tate of  ihe  vendee  must  last  "at  least"  for 
the  life  of  the  vendee,  the  inference  is  ir- 
resistible that  the  earliest  possible  detennina- 
tion  of  the  exemption  was  to  be  fixed  at  the 
death  of  the  alienor,  with  a  possible  exten- 
sion of  the  right  "after  the  death  of  the 
owner**  during  the  minority  of  any  surviv- 
ing, infant  child.     "When  once  established 
and  impressed  upon  the  land,"  said  Justice 
Ruffln,  in  Mureliison  v.  P/yfer,  87  N.  C.  82. 
"the    right    to    the    homestead    cannot   be 
waived.     Nor  can  it  in  any  manner  be  de- 
vested, save  as  provided  for  in  the  constitn- 
tion,  and  then,  too,  on  the  possible  rights  of 
wife  and  children  in  the  right  of  exemption 
observed  and  guarded  by  law."    Here  we 
And  a  clear  recognition  of  the  possible  elon- 
gation, for  the  benefit  of  wife  and  childreo. 
of  the  exemption,  and  quite  as  distinct  an 
acknowledgment  that,  while  even  the  pos- 
si  ble  rights  of  wife  and  child  could  not  other- 
wise be  aliened  or  devested,  they  could  be 
disposed  of  "as  provided  in  the  constitution." 
In  ^Simpson  v.  Houston,  97  N.  C,  84«,  Chief 
Justice  Smith  said:     "While  the  primary 
object  of  the  exemption  is  to  preserve  a  home 
for  the  insolvent  and  his  family,  there  if 
nothing  in  the  enactments  of  the  state  or  the 
United  States    ...     to  indicate  that  the 
interdict  put  upon  the  creditor  is  to  cease  by 
the  debtor's  transfer,  and  leave  the  property 
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at   ODOe  exposed  to  sale  nnder  execntion. 
.     .    Tiie  value  of  what  is  assigned  con- 
sists in  the  right  to  possess  and  enjoy  it,  as 
tlie  assignor  could,  for  the  same  term  and 
under  the  same  securities."    The  doctrine 
announced  in  Adrian  y.   Shato,  »upra,  and 
rei  terated  when  that  case  was  again  consid- 
ered on  rehearing  (84  N.  C.  882).  as  well  as 
in  Baker  y.  Legget,  98  N.  C.  804,  was  that, 
^while  the  homestesd  right  was  conferred  for 
the  benefit  of  residents,  and  might  be  aban- 
doned by  the  remoyal  of  the  occupant  of  the 
land  from  the  state,  if  no  right  in  favor  of 
others  had  attached,  yet,  when  the  right  of 
homestead  was  conveyed  in  conformity  to  the 
requirement  of  the  constitution,  the  alienee 
acquired  a  vested  right,  wliich  could  not  be 
devested  by  any  subsequent  act  of  the  alienor. 
The  case  of  Ladd  v.  Byrd,  118  N.  G.  472,  is 
exactly  in  point.     The  court  in  that  case, 
after  adverting  to  the  recognition  bv  the 
court  in  Lowdermilk  v.  Corpening^  92  N.  O. 
388,  and  in  Corpening  v.  Kincaid,  82  K.  C. 
202,  of  the  right  of  the  creditor,  suing  even 
upon  an  old  debt,  to  favor  the  debtor  by 
selling  only  the  reversionary  interest  accru- 
ing after  the  expiration  of  the  exemption, 
held  expressly  that  the  purchaser  of  the  re- 
▼ersionary  interest  must  show  affirmatively, 
not  only  that  the  homesteader  had  died,  but 
that  there  was  no  elongation  of  the  exemption 
in  favor  of  an  infant  child.     The  dictum 
announced  in  Fteming  v.  Qraliam,  110  N.  C. 
874,  was  expressly  so  characterized  in  Van- 
9tory  V.   ThomUm,  112  N.  C.  19ff,  and  the 
doctrine  of  Adrian  v.  Shaw,  upon  the  origi- 
nal and  the  rehearing,  that  the  conveyance 
of  a  homesteader  with  the  joinder  of  his  wife 
passed  the  determinable  exemption  attached 
to  the  land  in  the  hands  of  the  debtor,  was 
reaffirmed.    The  same  principle  had  been  an- 
nounced in  unmistakable  terms  by  Justice 
Merrimon  in  J&nee  v.  Briiton,  102  N.  0.  166, 
4  L.  K.  A.  178,  before  the  dictum  in  Fleming 
v.  Oraham  was  written,  and  before  it  was 
expressly  held  by  the  whole  court,  nemine 
diioientiente^  in  Ladd  v.  Byrd^  eupra,  that  the 
rifrht  of  the  holder  of  the  reversionary  inter- 
€81  accrued,  not  upon  the  death  of  the  home- 
steader and  the  failure  of  a  minor  child  to 
set  up  anj  claim,  but  upon  a  showing,  in 
the  assertion  of  such  right,  that  there  was  no 
minor  child. 

While  it  is  admitted  that  we  are  confronted 
by  these  direct  authorities  as  to  the  effect  of 
a  conveyance  by  a  homesteader  and  his  wife, 
it  is  contended  that  a  long  line  of  decisions 
shall  be  overruled  in  order  to  avoid  some 
ouicksand  that  has  never  been  encountered 
auring  the  twentv-six  years  in  which  our 
exemption  laws  nave  been  enforced.  The 
case  of  Ltmg  v.  Walker,  105  N.  G.  90,  is  ad- 
verted to  as  one  in  which  a  previous  ruling 
of  the  court  in  reference  to  our  homestead 
law  was  overruled.  In  that  case  the  court 
said  (at  page  107,  105  N.  0.)  :  "The  iren- 
eral  |K>licy  of  adhering  to  the  declared  opin- 
ions of  the  court  is  subject  to  the  limitation 
that  inadvertent  decisions  should  be  over- 
ruled, unless  they  have  been  acted  on  for  a 
long  time,  and  property  has  been  bought  by 
reason  of  the  public  faith  in  the  stability  of 
the  principles  decided  in  them."    The  de- 
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cision  was  then  based  upon  an  argument  in- 
tended to  show  that  the  overruled  case  could 
not  have  become  a  rule  under  which  prop- 
erty had  vested.  It  is  familiar  learning  that» 
while  It  is  safer  generally  to  adhere  to  pre- 
cedent, yet  it  is  the  duty  of  a  court  to  over- 
rule erroneous  decisions  when  they  operate 
perniciously,  if  no  property  rights  nave  been 
founded  upon  them,  but  to  preserve  tliem  in 
their  integrity,  however  erroneous,  if  thev 
have  become  a  rule  of  property  under  which 
contracts  have  been  framed  and  titles  ac» 
quired.  28  Am.  &  Eng.  Encyclop.  Law, 
p.  28.  I  do  not  concede  that  any  case  haa 
ever  arisen  where  it  became  necessary  to  de- 
cide whether  a  resident  of  North  Carolina 
could  acquire  and  dispose  of  more  than  one 
homestead,  nor  do  I  admit  that  a  majorit;^  of 
the  court  are  committed  to  anv  theoretical 
opinion  upon  that  question.  When  the  point 
is  properly  presented,  grave  reasons  may 
reaaily  suggest  themselves  for  standing  bv 
the  long  line  of  decisions  beginning  with 
Adrian  v.  Shato,  filed  in  January,  1880.  The 
most  potent  and  serious  of  them  is  that,  dur- 
ing fourteen  years,  homestead  rights  have 
been  freely  offered  in  the  market  on  the  faith 
of  the  stability  of  our  decisions,  and  prob- 
ably hundreds  of  purchasers  have  bought 
with  an  eye  to  the  chances  of  life  of  the  own- 
ers of  homesteads  and  the  probabilities  as  to 
minor  children.  A  constitutional  inhibition 
prevents  a  court  from  devesting  property  out 
of  one  person,  in  whom  it  is  rightfully 
vested,  and  transferring  the  title  to  another, 
by  its  decrees.  The  principle  that  underlies 
this  fundamental  provision  of  law  makes  it 
injustice,  if  not  Judicial  robbery,  on  the 
part  of  the  court,  to  arbitrarily  so  modify 
its  decisions  as  to  destrov  titles  which  are 
valid  under  such  overruled  opinions.  But 
if  hereafter  some  person  should  attempt  to 
indulge  in  the  luxury  of  acquiring  a  series 
of  homesteads,  though  we  have  no  judicial 
knowledge  that  any  resident  of  the  state  haa 
done  so  auring  the  last  twenty- six  years,  and 
should  succeed  in  having  them  laid  off  in 
different  counties,  to  which  he  had  migrated 
successively,  innocent  purchasers  of  such 
rights  would  receive  hard  measure  under  the 
new  rule  insisted  on  as  correct.  In  this 
country,  where  it  is  deemed  so  essential  to 
commercial  prosperltv  that  property  of  all 
kinds  should  pass  freely  from  one  to  another, 
and  that,  in  order  to  facilitate  that  object, 
no  lien  sliould  attach  to  real  estate  that  can- 
not be  discovered  by  a  diligent  examination 
of  public  records,  it  would  be  startling  to 
the  legal  profession  and  to  dealers  in  real 
estate  to  announce  that,  after  a  careful  search- 
ing of  such  records,  a  purchaser  might  in 
many  instances  be  still  unsafe,  unless  he 
should  trace  the  proposed  vendor,  by  the  aid 
of  detectives,  through  all  of  his  wauderines 
in  different  counties  of  the  state  for  a  score 
of  years,  in  order  to  ascertain  whether  the 
allotment  of  some  other  homestead  to  him  in 
another  county  had  disabled  him  from  mak- 
ing a  valid  title  to  that  offered  for  sale.  It 
is  always  best,  when  supposititious  cases  are 
conjured  up,  as  an  argument  for  disturbing 
settled  principles,  to  wait  till  we  reach  the 
stile  before  attempting  to  jump  it.    This 
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oourt,  in  a  number  of  opinions,  heretofore 
rendered,  has  adverted  to  the  fact  that  it  is 
not  safe  to  follow  decisions  of  the  courts  of 
other  states  where  no  lien  whatever  attaches 
to  the  homestead  in  the  hands  of  the  person 
to  whom  it  is  allotted.  I  concur  in  the  con- 
clusions reached  by  mj  Brother  Burwell  in 
delivering  the  opinion  of  the  court. 

Mae  lUbet  J.,  dissenting: 

I  do  not  think  that  any  homestead  question 
arises  upon  this  appeal.  In  September,  1883, 
the  first  judgment  was  taken  and  docketed 
against  D.  M.  Lee;  and  in  May,  1884,  the 
other  two  iudgmenta  were  docketed  against 
him,  and  irom  the  docketing  of  these  judg- 
ments the  lien  attached  upon  his  estate  in 
remainder.  Code,  g  485 ;  Manni»  v.  Ihrie, 
76  N.  C.  299.  It  is  perfectly  clear  that, 
during  the  widowhood  of  Sarah  F.  Bond, 
the  remainderman,  D.  M.  Lee,  had  no  estate 
in  the  land  which  could  be  set  off  by  metes 
and  bounds,  or  that  was  susceptible  of  pres- 
ent occupancy.  It  has  been  so  expressly  held 
in  Murchuan  v.  Flyler,  87  N.  C.  79,  where, 
under  the  same  circumstances,  the  tenant  in 
remainder,  without  the  joinder  of  bis  wife, 
mortgaged  the  land.  The  court  held  that, 
not  l^ing  subject  to  a  homestead  in  favor  of 
Murchison,  the  Joining  of  his  wife  was  un- 
necessary ;  that  his  power  to  convey  was 
without  limit.  **  And  if  he  should  exert  this 
power,  either  absolutely  or  conditionally, 
by  a  sale  of  his  estate  and  interest  in  the  land 
while  thus  untouched  by  the  right  of  exemp- 
tion, it  can  never  again  be  made  subject  to 
that  right  by  anything  that  may  thereafter 
occur.  **  When  D.  M.  Lee,  in  1888,  married 
Sarah  F.  Bond,  the  particular  estate  deter- 
mined, and  he  became  owner  in  fee  of  the 
land,  and  upon  his  interest  the  lien  of  the 
docketed  judgments  had  already  attached 
when  there  was  no  right  of  homest^^ad  exemp- 
tion. This  lien  could  not  be  devested  bj 
the  falling  in  of  the  particular  estate.  It  is 
like  the  case  of  McKeithan  v.  Terry,  64  N. 
0.  25,  where,  the  lien  having  been  acquired 
in  1867  by  a  levy,  it  was  held  to  be  a  vested 
right,  which  could  not  be  devested  by  the 
homestead  provision  of  the  constitution.  If 
there  was  no  homestead  exemption,  the  lien 
of  the  docketed  judgment  was  lost  at  the  ex- 
piration of  ten  years.  So  the  first  judgment 
lost  its  lien  in  September,  1893,  and  the 
others  in  May,  1894,  and  the  plaintiff  is  not 
entitled  to  the  relief  demanded.  Whiteliead 
v.  Latham,  83  N.  0.  232. 

Clark,  J^,  dissenting: 

The  homestead  is  pre»cribed  and  its  limits 
defined  by  the  constitution.  The  legislature 
has  no  power  to  increase  it.  WliarUm  v. 
Taylor,  88  N.  C.  230,  Of  course,  neither 
can  the  courts  enlarge  it.  In  construing  its 
limitations,  we  must  look  to  the  plain,  un- 
varnished language  of  the  constitution,  and 
not  back  of  it  to  some  supposed  public  pol- 
icy, which  caused  the  adoption  of  this  con- 
stitutional provision,  as  to  which  minds 
may  easilv  differ.  Looking  at  the  constitu- 
tion itself,  it  is  clear  that  the  homesteader 
was  given  a  life  exemption,  no  more.  There 
is  no  indication  whatever  that  he  should  have 
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the  power  to  exempt  any  part  of  hiB  prop- 
erty from  liability  for  his  dtibts  longer  tbau» 
his  life.     Another  clause  gives  his  children 
tlie  right  to  claim  the  exemption  for  them- 
selves during  minority,  and  this  it  has  been 
held  they  may  do,  whether  the  homesteader 
has  had  the  homestead  laid  off  or  not.     And 
still  another  clause  provides  that,  when  there 
are  no  children,   the  widow  may  likewise 
have  it  laid  off  during  her  widowhood,  if 
she  have  no  homestead  in  her  own  rl^fat. 
The  only  limitation  upon  this  rij^ht  of  the 
widow  and  minor  children  is  that  it  iniifi 
be  as  to  a  homestead  of  which  the  father  and 
husband  is  the  ''owner"  when  he  dies.     As 
to  the  homesteader  himself,  his  right  in  tbe 
homestead  dies  with  him.     He  has  do  inter- 
est therein  which  he  can  transmit  to  another 
by  devise,  to  the  detriment  either  of  his  cred- 
itors, his  children,  or  his  widow.    What- 
ever right  he  had  to  protect  the  land  from 
sale  by  virtue  of  the  homestead  dies  with 
him  if  he  remains  in  possession  of  it  till  bis 
death,  and  he  cannot  extend  it  by  conyeying 
the  land  to  another,  neither  by  deed  nor  by 
devising  it  in  his  will.     Const,  art.  10,  §  3^ 
provides  that  **'  the  homestead,  after  the  death 
of  the  owner  thereof,     .     .     .     shall  be  ex- 
empt during  the  minority  of  his  children  or 
any  one  of  them. "    Was  the  debtor  here  the 
''owner  of  the  homestead"  at  his  death?    If 
so,  his  minor  children  would  have  tbe  bene- 
fit of  a  shelter  for  their  heads  till  the  young- 
est became  of  age.    They,  and  they  alone, 
after  the  death  of  the  homesteader,  have  the 
right  to  longer  postpone  the  enforcement  of 
the  just  claims  of  his  creditors,  except  ia 
the  case  in  which  the  widow  can  make  the 
claim.    This  is  a  wise  and  beneficent  pn>- 
vision,  intended  to  shelter  the  helpless.    Bat 
if  the  homesteader  has  conveyed  away  the 
homestead  right  to  other  parties,  by  convey- 
ing away  the  homestead  lot,  where  is  the 
protection  of  the  rooflree  for  the  children? 
What  object  could  the  constitution  have  in 
protecting  from  his  creditors  these  purchas- 
ers from  the  life  tenant,   and  leaving  the 
minor  children  upon  the  cold  charities  of  a 
heartless  world. 

Now,  I  understand  the  majori^  of  this 
court  to  be  of  the  opinion  that,  if  a  home- 
steader convey  the  homestead,  he  cannot  take 
a  second  or  a  third  or  a  fourth  or  a  teoth 
homestead.  This  would  seem  clearly  so  in 
the  face  of  the  constitutional  provision  ff>r 
a  homestead  '*not  exceeding  in  value  one 
thousand  dollars;"  otherwise,  during  the 
homesteader's  life,  there  might  be  several 
homesteads  outstanding  in  the  hands  of  his 
grantees,  each  of  $1,(H)0,  exempt  from  lia- 
bility for  his  debts.  If  the  father,  owning 
a  homestead,  die,  not  havin?  had  it  laid  off. 
the  children  can  have  It  laid  off,  under  this 
provision  of  the  constitution,  Gregory  v. 
mU,  86  N.  C.  579.  But  if  the  homesteader 
has  already  conveyed  a  former  homestead, 
and  such  conveyance  protects  it,  in  hands  of 
his  grantee,  from  judgment  liens  even  be- 
yond his  life,  then  either  the  children  and 
the  widow  are  deprived  of  the  constitutional 
protection  given  them,  to  the  shelter  of  tbe 
homestead  of  which  he  dies  in  possession,  or 
else  the  rights  of  the  creditors  are  impaired 


1(^84. 


tiTBRN  y.  liBSk 


1519 


by  having  two  nomesteads   (or  more)   held 
against  them, — one  by  the  children  or  widow, 
and  tlie  other  or  several  others  by  the  grant- 
ees of  the  debtor, — and  this  in  the  face  of  a 
constitution  which  exempts  only  one  home- 
stead, and  that  ''not  exceeding  one  thousand 
dollars."    This  confused  state  of  things,  it 
seems  to  me,  is  due  solely  to  the  fact  that 
the  homestead  right  and  the  homestead  lot 
have  not  always  been  distinguished.     The 
homestead  right  is  personal  and  inalienable. 
It  is  the  right  to  a  shelter  from  the  storms 
of  life, — to  a  roof  tree.    The  homesteader  can 
claim  it  as  often  and  whenever  he  has  the 
roof  over  his  head.    When  he  dies,  his  child- 
ren, during  their  minority,  can  claim  it  as 
to  the  homestead  their  father  owned  when 
lie  died.    As  to  the  tract  or  lot  of  land  over 
which,  at  any  given  moment,  he  claims  the 
homestead  exemption,  the  homesteader  is  em- 
powered to  convey  that,  to  prevent  the  tying 
up  of  realty.     But  to  ^gue  that  with  such 
conveyance  there  must  also  go  the  grantor's 
homestead  right,  because  otherwise  the  liens 
of  judgment  creditors  might  take  the  land, 
and  the  conveyance  would  he  futile,  is  at 
best  the  argument  od  inconvenienti.    It  should 
not  avail  to  change  an  **  exemption"  personal 
to  the  **  owner  and  occupier  of  a  homestead, " 
V7hich  the  constitution  gives,  into  an  ** estate" 
or  so-called  ''quality,"  which,  invisible  to 
mortal  eyes,  attaches  to  the  lot,  and  travels 
around  with  it  into  all  the  successive  hands 
into  which  that  lot  of  land  may  go.     Be- 
sides, even  this  argument  loses  sight  of  the 
fact  that,  when  the  homestead  lot  is  con- 
veyed, there  are  not  always  liens  upon  it, 
and,  if  liens,  not  necessarily  for  the  full 
value  of  the  homestead.     And,  if  the  liens 
are  for  the  full  value,  the  homesteader  need 
not  convey.     He  can  stand  as  he  is.     If  he 
voluntarily,   nevertheless,   should  see  fit  to 
abandon  his  shelter,    the   constitution  ex- 
pressly authorizes  him  to  do  so  as  to  the  lot 
conveyed.     But  he  has  an  inalienable  and 
indefeasible  power  to  assert  his  homestead 
right,  not  by  proxy  over  the  lot  he  has  con- 
▼eyed  away,  but,  in  his  own  behalf  as  to 
any  other  lot  he  may  become  the  owner  of ; 
and  his  minor  children  and  wife  can  assert 
it  as  to  any  homestead  he  may  be  the  owner 
of  at  his  death.     It  is  true  in  the  late  case 
of  VamUn-y  v.  TJiorntan,  112  N.  C.  196,  this 
court   (though  not  by  a  unanimous  bench) 
departed  from  the  then  recent  decision  of 
Fleming  v.  QraJvam^  110  N.  C.  374,  and  re- 
verting to  the  older  decision  of  Adrian  v. 
Sfuiw^  82  N.  G.  474,  held  that  the  convey- 
ance of  the  homestead  lot  was  not  merely  a 
conveyance  of  the  land  described,  but  also 
of  an  invisible  quality  attached  to  it  by 
virtue   of    the   grantor's   homestead    right. 
Taking  it,  for  the  argument's  sake,  that  the 
latter  case  will  be  adhered  to  after  the  ma- 
turer  thought  which  already  in  so  many  in- 
stances (notably  in  Long  v.   Walker,  105  N. 
C.  90),  has  corrected  the  erronoous  earlier 
rulings  as  to  the  homestead,  still,   Vanntory 
V.  Tliomton  does  not  go  to  the  extent  of  (lold- 
ing  that  a  person  can  convey  an  interest  in 
lapd  which  he  cannot  devise,  nor  that  the 
owner  of  a  lifetime  exemption,  which  ex- 
pires as  to  him  at  his  death,  can  prolong  it 
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after  his  death  b^  conveying  it  to  another. 
If  any  one  can  claim  the  homestead  right  after 
his  death,  it  is  the  minor  child  or  'widow, 
and  not  the  grantee.  The  extension  of  the 
homestead  exemption  given  to  the  minor 
children  may  last  twenty-one  years.  That  in 
favor  of  the  widow  (when  there  are  no  chil- 
dren) may  last  fifty  or  sixty  y^&fs.  Such 
instances  are  not  infrequent.  The  constitu- 
tional convention  certainly  never  intended 
that  a  man  could  take,  say,  a  dozen  home- 
steads all  at  one  time,  notwithstanding  liens 
of  docketed  Judgments,  and  protect  all 
twelve  pieces  of  land  from  sale  in  the  hands 
of  grantees;  nor  that  all  twelve  should  be 
further  protected  after  the  debtor's  death,  per- 
haps for  twenty-one  vears  if  there  are  minor 
children,  or  fifty  or  sixtv  years  when  there  is 
a  widow,  and  during  all  that  tinie  the  child- 
ren and  widow  receive  no  benefit  from  such 
extension  of  the  exemption.  Such  a  result 
would  be  against  the  common  sense  of  man- 
kind. The  convention,  instead  of  that,  would 
have  given  one  homestead  in  fee  (which  they 
voted  down),  in  preference  to  a  multitude  of 
such  as  this.  Our  predecessors,  handling  a 
new  subject,  made  a  mistake  in  Adrian  v. 
&iaw.  This  court  has  not  hesitated  to  over- 
rule nine  other  erroneous  rulings  as  to  the 
homestead.  There  is  every  reason  to  over- 
rule this,  which  is  the  greatest  mistake  of 
them  all,  and  which,  if  allowed  to  stand, 
will  surely  jeopardize  the  existence  of  the 
homestead  provision  itself. 

With  the  profoundest  respect  always  for 
the  opinions  of  my  respected  associates  on 
this  bench,  my  convictions  of  my  own  duty 
prohibit  my  permitting  it  to  be  understood 
that  I  yield  assent  now  to  the  doctrine  of 
Vaiutary  v.  Thornton,  In  mv  humble  opin- 
ion, the  principle  there  laid  down  is  so 
clearly  and  palpablv  a  misconception  of  the 
plain  meaning  and  letter  of  the  constitution 
which  confers  an  exemption,  and  nowhere 
intimates  an  intention  to  create  a  homestead 
estate,— it  is  so  evidently,  in  my  judgment, 
a  construction  against  the  best  interests  alike 
of  the  homesteader  and  of  the  just  rights  of 
creditors, — and  will  so  certainly  lead  us  into 
inextricable  confusion  and  uncertainty  (of 
which  the  present  case  is  a  fair  example), 
that  I  still  deem  it  the  wisest  course  to  ad- 
here to  what  seems  to  me  to  be  the  plain 
meaning  of  the  constitution.  In  this  way, 
we  will  not  only  come  to  the  construction 
held  bv  all  the  other  states  having  similar 
provisions,  but  we  will  place  our  feet  on  the 
solid  rock.  If  the  homestead  right  is,  as  the 
constitution  calls  it,  an  **  exemption, "-—« 
eessat  exeeutio, — there  will  be  no  conflicting 
or  confusing  questions  like  the  present  whicli 
can  arise.  In  reasserting  the  views  expressed 
in  the  dissenting  opinion  in  Vanatory  v. 
Thornton,  I  am  but  following  the  precedent 
set  by  Chase,  C7i.  J.,  and  Miller  and  Fie-d, 
cA/.,  of  the  Unile.1  States  Supreme  Court  in 
WaMngton  Univdnity  v.  Bouse,  75  U.  S.  8 
Wall.  441,  19  L.  ed.  499,  in  which,  dissent- 
ing from  the  oft -repeated  and  most  unfortu- 
nate decision  of  that  court  to  the  e£fect  that 
a  legislature  could  grant  to  a  corporation  an 
irrevocable  and  perpetual  cxonmrion  from 
taxation,  they  say:    **With  as  full  respe-t 
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for  the  authority  of  former  decisions  as  be- 
longs, fruui  leaching  and  habit,  to  judges 
trained  in  the  common-law  system  of  juris- 
prudence, we  think  that  there  may  be  ques- 
tions *of  constitutional  construction'  wliich 
can  never  be  finally  closed  by  the  decisions 
of  a  court,"  when  contrary  to  the  clear  mean- 
ing of  the  constitution ;  that  in  such  cases 
the  ruling  of  the  court  must  ultimately  con- 
form to  Uie  constitution :  and  that  the  con- 
stitution does  not  bend  to  the  mistaken  rul- 
ing of  the  court,  for  the  courts  have  no  power 
to  amend  the  constitution.  They  further  add 
that  they  were  strengthened  as  to  that  view 
by  the  fact  that  there  had  been  a  series  of 
dissents  to  the  preceding  decisions  relied  on 
by  the  majority.  So,  as  to  Vanstorp  y. 
Thornton  (itself  by  a  divided  court),  it  fol- 
lowed, it  is  true,  the  older  case  of  Adrian 
y.  Sliato,  held  bv  a  court  of  three  judges, 
but  it  disregarded  the  later  opinion  of  a 
unanimous  bench  of  five  judges,  in  Fleming 
y.  QraJiam,  110  N.  C.  874. 

It  is  not  necessary  to  go  over  again  the  rea- 
sons set  out  for  the  dissent  in  VansUtry  v. 
Thornton,  They  will  speak  for  themsefyes. 
But  one  additional  argument  will  be  drawn 
from  a  most  recent  decision  of  this  courts 
In  Fulton  y.  Roberta,  118  N.  C.  421,  it  is 
held,  affirming  a  long  line  of  decisions,  and 
in  accord  with  the  palpable  meaning  of  the 
constitution,  in  an  opinion  by  Avery, ,/.,  that 
the  homestead  right  ceases  upon  the  removal 
of  the  homesteader  froni  the  state.  If  this  is 
so,  when  the  homestead  remains  in  the  hands 
of  the  owner  till  his  removal  from  the  state, 
will  it  not  be.80  when  it  is  in  the  hands  of 
his  grantee?  Can  the  homesteader  convey  a 
greater  or  longer  rijs^ht  to  exempt  the  prop- 
erty than  he  has  himself?  Oan  he  make  it 
ffreater  than  the  constitution  gave  it  to  him 
by  simply  conveying  it  to  another?  Will 
not  the  exemption  cease,  and  the  land  be- 
come liable  to  his  judgment  liens,  in  force 
at  the  time  of  the  conveyance,  on  the  re- 
moval from  the  state  of  the  homesteader, 
equally  whether  he  owns  the  land  or  has 
conveyed  it  to  another?  Does  not  the  home- 
stead also  terminate  aa  to  the  homesteader 
who  is  in  possession,  **  owning  and  occupy- 
in^**  it,  at  his  death,  leaving  to  his  minor 
children  and  widow  their  right  to  claim  it 
during  infancy  and  widowhood?  And,  if 
so,  can  he  extend  his  rights,  and  debar  them 
ef  claiming  a  homestead  in  the  land  he  leaves 
by  having  conveyed  away  a  former  home- 
stead? In  truth,  Fulton  y.  Bobert$  recog- 
nizes the  true  basis  of  the  homestead  •'.  e, 
exemption  in  favor  of  an  occupant.  The  con- 
stitution fivea  an  exemption  to  the  owner 
and  occupier,  if  a  **  resident*  of  the  state. 
It  determines  certainly  upon  the  occupier 
ceasing  to  be  a  resident  of  the  state.  But  it 
must  equally  determine  upon  his  ceasing  to 
be  the  owner  and  occupier.  Each  of  the 
three  requisites  is  named  by  the  constitution, 
and  each  is  essential.  It  is  true  he  can  oc- 
cupy it  by  a  tenant,  for  the  occupation  of 
the  tenant  is  the  possession  of  the  owner. 
But  he  cannot  "own**  it  when  he  has  con- 
yeyed  it  away,  and  such  conveyance  forfeits 
the  right  to  exemption  given  only  to  the 
owner  as  surely  aa  the  removal  to  another 
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state  forfeits  the  exemption  given  only  to  a 
resident.    The  homestead  provision  in  dif- 
ferent states  and  the  Judicial  constructioa 
placed  thereon  vary  much,  but  the  deciaiou 
are  uniform  in  this:  that»  wherever  a  Jadit* 
ment  is  held  to  be  a  lien  on  the  homestead, 
there,  on  a  conveyance  of  the  homestead,  the 
lien  can  be  enforced ;  and,  wherever  a  Judg- 
ment is  held  not  to  be  a  lien  on  the  home- 
stead, there  a  conveyance  of  it  passes  it  ex- 
empt from  liability.    Thompson,  Homestead 
&  Exemptions,  g§  898,  899.    The  only  excep- 
tion to  this  line  of  demarkation  is  Adnata 
V.  Sliato,  which  recognizes  that  a  judgment 
is  a  lien,  whose  enforcement  the  homest«;ader, 
by  his  occupancy,  can  postpone,  but  whidi 
also  illogically  holds  that  such  riirht  of  post- 
ponement can  be  transferred  to  ^e  grantes 
of  the  homestead  lot,  to  be  enjoyed  as  fullj 
as  if  the  grantee  was  the  homesteader  him- 
self.    Our  constitution,    however,   contem- 
plated only  the  protection  of  the  homestead 
to  the  debtor  himself,  and  his  wife  and  chil- 
dren  after  him.     It  did  not  embrace  his 
grantee. 

With  all  deference  to  my  colleagues,  I  am 
of  the  opinion,  therefore :  (1)  That  the  home- 
stead right  is  personal  and  indefeasible,  save 
by  death  or  removal  from  the  state ;  that  the 
conveyance  of  a  lot  of  land  over  which  a 
homestead  right  has  been  asserted  neither 
alienates  the  right  to  assert  it  again  as  to 
another  tract  of  land,  nor  does  it  go  atuched 
as  a  quality  or  estate  with  the  convened  land, 
so  as  to  enable  the  debtor  to  maintain  two  or 
more  homesteads  outstanding,  at  one  and 
the  same  time,  against  his  lawful  creditors. 
(2)  That,  even  it  this  could  be  true,  still 
the  grantee  could  not  hold  longer  than  the 
homesteader  himself  could  have  held  if  he 
had  remained  in  possession.  When  he  dies 
or  leaves  the  state,  the  homestead  exemption 
would  determine  equally  in  the  hands  of  his 
grantee  as  it  would  if  it  had  remained  in  the 
grantor's  possession.  The  grantee  takes  the 
land  sublect  to  the  determination  of  the 
homestead  exemption  (when  there  are  Judg- 
ment liens  at  the  time  of  the  purchase),  ami 
the  duration  of  the  exemption  in  favor  of  the 
grantor  cannot  be  altered  or  extended  by  his 
mere  conveying  the  exempted  prot>erty. 
When  the  exemption  ceases  by  the  home- 
steader ceasing  to  be  a  resident,  the  Judg- 
ment liens  on  it  come  into  vigor  no  mors 
certainly  than  when  by  deed  he  ceases  to  be 
the  owner  of  the  lot.  I  find  no  warrant  in 
the  constitution  for  the  proposition  that  a 
debtor  can  abstract  from  liability  for  his 
debts  as  many  homesteads  as  he  sees  fit,  all 
at  one  and  the  same  time.  Nor  do  I  find, 
on  the  other  hand,  any  warrant  there  for  the 
proposition  that  if  a  homesteader  convey 
away  the  homestead  lot,  forever  thereafter, 
no  matter  how  many  other  lots  of  land  he 
may  own,  he,  and  his  minor  children  and 
wiaow  at  his  death,  are  forever  debarred  from 
claiming  a  roof  to  shelter  them  when  it  may 
be  needed  most.  Yet,  if  the  homestead  if 
an  estate  or  a  quality,  to  one  of  these  two 
alternatives  we  must  come.  Either  may  be 
cruel  and  unjust,  and  either  must  bring  upos 
us  confusing  and  perplexing  situations  is 
solve.    But  I  find  nothing  in  the  consUta* 
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tioD  fn  regard  to  the  homestead  beinff  a 
quality  or  an  estate.  But  I  do  find  it  called 
in  the  constitution  an  **  exemption. "  Treated 
as  an  exemption,  the  way  is  smooth  and 
clear.  No  complications  can  possibly  arise. 
While  the  homesteader  has  the  constitutional 
requirements  of  ** owning  and  occupying" 
the  lot,  and  being  a  ''resident"  of  the  state. 
he  has  his  "exemption,"  not  exceeding 
$1, 000  of  realty,  protected  from  sale  for  debt. 
There  is  the  plain  letter  and  meaning  of  the 
coDstitution.  When  he  ceases  to  be  a  resi- 
dent (FuUan  y.  BoherU,  supra,  and  cases 
cited),  or  ceases  to  own  and  occupy  the  lot 
( Fleming  v.  Oraham,  supra),  in  either  case 
that  lot  ceases  to  be  protected  from  the  liens 


in  force  against  it  by  doclLOted  judgments  at 
the  time  of  the  conveyance,  or  from  enforce- 
ment  of  any  indebtedness  when  there  is  re- 
moyal  from  the  state.  Should  he  "own  and 
occupy"  another  lot,  he  can,  if  a  resident  of 
the  state,  claim  it  as  his  homestead.  Viewed 
as  an  estate  or  quality,  a  doctrine  which  is 
not  found  in  the  constitution,  but  first  "  in- 
vented" in  Adrian  v.  Shate,  the  contradiction 
and  confusion  are  interminable,  and  will  be- 
come greater  as  we  wander  from  the  plain 
guidance  of  the  constitution.  Viewed  as  an 
exemption,  all  difficulties  vanish,  and  the 
constitutional  homestead  is  beautiful  in  its 
very  simplicity. 
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1.    The  Taeation  of  a  highwtnj  hy  the 

board  of  supervison  without  irivloff  to  the  abut- 


ting oirners  tbe  notice  presorfbed  by  statute  Is 
void. 

8*  I^Janetion  la  a  proper  remedy  to  pre- 
vent the  olosiDcr  of  a  highway  acrainst  abutting 
owners  who  bad  no  notice  of  the  proceedings  by 
the  Bupervison  to  vacate  fti 
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NoTX:— Ditoontinuonea  or  vacation  cf  a  highway 
hy  the  aeU  of  pubUc  auUyjfiUe$» 
I.  LeakUMoe  power. 
JJL  PoiMr  of  anUhoritiee  to  Meats. 

a.  JngeneroL 

b.  Of  eUy  eouncUt, 

e.  Of  road  eommiuUmert, 
d.  OftheemiH, 
ITT.  Proceedings  in  relotton  tAereto. 
IV.  Effeetofproceedinae  to  change  or  dUeraroad. 
V.  The  qaation  of  notice. 
VI.  The  neeeesity  of  viewere, 
VU.  The  question  of  utiUty, 
VI II.  IrregularWies  in  the  proeeedtnga  or  order, 
IX.  Applieat4anto  vacate. 
,  X.  State  legiOatUm  regarding, 
EngUsh  decisions. 


As  to  injury  to  abutteia*  easements  by  vacating 
street, see  Selden  v.  Jacksonville  GTla.)  U  L.  B.  A. 
870. 

Upon  the  question  of  the  abandoomentof  a  high- 
way by  Donuser,  or  otherwise  than  by  the  act  of 
the  public  authorities,  see  note  to  Malre  v.  Kruse 
<Wte.)  ante,  449. 

As  to  the  effect  of  an  abandonment  of  a  highway, 
•ee  note  to  People  v.  Ifarln  Oounty,  ante,  660. 

The  question  of  the  right  of  parties  aggrieved 
by  an  abandonment  of  a  highway,  to  review  the 
proceedings  relating  thereto,  wiil  be  made  the  sub- 
ject of  a  special  note. 

Id  connection  with  tbe  question  of  abandonment 
of  a  highway  by  nonuser.  an  opinion  was  handed 
down  by  the  supreme  court  of  Wisconsin  in  the 
oase  of  Paine  Lumber  Co.  v.  Oehkosh,  on  February 
fi,  1806,  to  the  effect  that  by  the  language  of  sec- 
tions 12M,  ISMo,  of  the  Wisconsin  Revised  Statutes, 
which  provide  that  every  public  highway  already 
or  hereafter  laid  out  shall  cease  to  be  a  public 
highway  at  the  expiration  of  four  years  from  the 
time  It  was  laid  out,  except  such  parts  thereof  as 
shall  have  been  opened  and  worked  within  such 
time;  and  that  any  highway  entirely  abandoned  as 
a  route  of  travel,  and  on  which  no  highway  tax 
has  been  expended  for  five  years,  shall  be  consid- 
ered legally  discontinued,— those  sections  did  not 
apply  U)  streets  dedicated  or  granted  by  a  recorded 
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plat  operating  as  a  statutory  conveyance,  and  that 
the  provisions  of  section  1847  of  cba  pter  S2  of  t  be  Re- 
vised Statutes  of  that  state  did  not  affect  the  case. 
The  court,  however,  applied  the  doctrine  of 
equitable  estoppel  in  pais,  and  held  that  the  city 
was  concluded  from  opening  the  street  in  question 
after  allowing  a  period  of  nearly  twenty  years  to 
elapse  since  the  last  re-plat,  during  wblch  time 
great  changes  had  taken  place  and  Important  in- 
terests bad  grown  up,  the  facts  and  circumstances 
showing  tbat  to  permit  the  street  to  be  opened 
would  cause  great  inconvenience  and  irreparable 
damage  to  the  plaintiff  who  had  been  In  open  pos- 
session and  Improved  the  property  during  the  pe- 
riod of  seventeen  years,  recognizing  the  principles 
laid  down  in  Goodrich  v.  Milwaukee,  84  Wis.  486; 
KeiUy  V.  Badne,  61  Wis.  680;  Simplot  v.  Dubuque* 
48  Iowa,  680;  Bell  v.  Burlington,  68  Iowa,  886;  San- 
derson V.  Cerro  Oordo  County,  80  Iowa,  88,  and 
other  cases  mentioned  In  the  note  to  Malre  v« 
Kruse,  supra. 

L  LegUkMoe  power. 

The  plenary  power  of  the  legislature  over  streets 
and  highways  has  been  held  to  be  such  tbat  it 
might,  In  the  absence  of  special  constitutional  re- 
strictions, vacate  or  disoontinue  them,  or  invest 
municipal  corporations  with  such  authority. 
Meyer  v.  Teutopolis,  181 UL  662. 

The  legislature  bas  com  patent  power  to  vacate  a 
street  In  a  city,  and  may  delegate  that  power  to 
the  municipal  authorities  of  the  city.  Brook  v« 
Jiorton,  68  Gal.  664:  Cooper  v.  Detroit,  48  Mich.  664. 

It  has  power  to  discontinue  highways,  and  the 
seventh  section  of  chapter  68  of  the  New  Hampshire 
Revised  Statutes  operates  as  a  discontinuance  of 
such  roads.    State  v.  Morse,  60  N.  H.  9. 

Such  power  is  vested  in  it  as  the  representative 
of  tbe  public.  Budora  v.  Darling  (Kan.)  Feb.  9, 
1895;  Atchison  ft  N.  R.  Co.  v.  Oarside,  10  Kan.  668; 
Heller  v.  Atchison,  T.  ft  S.  F.  R.  Co.  28  Kan.  626. 

The  state  being  as  to  tbe  public  right  the  repre*. 
sentative  of  the  public  and  as  such  has  power  ta 
release  tbe  right.  Brooklyn  Park  Comrs.  v.  Arm« 
strong.  46  N.  Y.  284, 6  Am.  Rep.  70;  State  v.  Dexter^ 
10  R.  1. 841:  Gerhard  v.  Beekont  River  Bridge  Comn^ 
16  R.  1. 884. 
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Iowa  Supromb  Court. 


Oct., 


APPEAL   by   plaintlfifs   from  a   decree  of 
the  District  Court  for  Eeokak  County, 
in  favor  of  defendant  in  an  action  brought  to 
enjoin  the  alleged  wrongful  obstruction  of  a 
highway.     Reverfted, 
The  facta  are  stated  in  the  opinion. 


Mr.  C.  M.  Brown,  for  appellants: 
The  board  of  supervisors  is  a  court  of  limited 
Jurifidiction  and  all  grants  of  power  to  it  are 
strictly  construed;  and  its  lurisdiclloa  is  de- 
pendent upon  a  strict  compliance  with  stata- 
tory  requirements  governing  its  prooeediDgs. 


And  a /ortiori  its  partial  obstruction  so  long  as 
the  abutters  have  access  and  efirress  to  and  from 
their  estates  by  other  ways,  Oerhard  v.  Seekonk 
River  Bridge  Comrs.  eupra:  Fearing  v.  Irwin, 
45  N.  Y.  486:  Paul  v.  Carver,  24  Pa.  207. 64  Am.  Dec. 
640;  Bauer  v.  Andrews,  TPhila.  850;  State  v.  Dexter, 
supra;  People  v.  Ingham  County  Supra.  SO  Mich. 
06. 

And  that  without  the  consent  of  private  persons, 
and  without  compensation.  Paul  ?.  Carver,  24  Pa. 
211.  64  Am.  Deo.  640. 

There  is  no  condition  imposed  to  the  exercise  of 
legislative  power  to  vacate  streets,  the  property  of 
no  one  being  incidentally  injured.  Polack  v.  San 
Francisco  Orphan  Asylum  Trustees,  48  Cal.  400. 

And  in  the  absence  of  any  oonstiUitional  restric- 
tion, such  power  cannot  be  doubted.  Whitsett  v. 
Union  Depot  &  R.  Go.  10  Colo.  243;  McOee's  A  pp. 
U4  Pa.  470. 

It  must  be  located  somewhere  in  every  well-reg- 
ulated government.  Whitsett  v.  Union  Depot  & 
B.  Co.  10  Colo.  247;  Paul  v.  Carver,  26  Pa.  228, 67  Aul 
Dec  418. 

So  the  owners  of  property  through  which  a  dis- 
eontinued  highway  does  not  pass  directly  have  not 
such  a  vested  right  as  will  bar  legislative  control 
in  such  discontinuance,  full  power  to  make  com- 
pensation being  given.  People  v.  Ingham  County 
Supra.  20  Mich.  05. 

Yet  public  highways  ought  not  to  be  disturbed, 
even  in  part,  under  pretense  of  legislative  author- 
ity, unless  it  be  conferred  either  in  express  words 
or  by  necessary  implication.  Newark  v.  Delaware, 
L.  &  W.  R.  Co.  42  N.  J.  Eq.  196. 

Private  citizens  owning  adjoining  property  may 
havb  rights  or  estates  in  or  to  the  use  of  streets  or 
public  places  over  which  the  power  of  the  legisla- 
ture is  not  supreme  or  plenary.  Portland  &  W. 
Valley  R.  Co.  v.  Portland,  14  Or.  188, 68  Am.  Bep. 
209. 

.Yet  it  has  been  held  to  exist  when  no  private  in- 
terests are  involved  or  invaded.  People  v.  Kerr. 
27  N.  Y.  188;  Coster  v.  Albany,  43  N.  Y.  890,  414. 

Such  a  power  exists  to  pass  an  act  closing  the 
streets  in  the  city  of  New  York.  Fearing  v.  Irwln« 
66  N.  Y.  483;  People  v.  Kerr,  supra:  Darlington  v. 
New  York,  81  N.  Y.  164,88  Am.  Dea  248;  Keilinger 
V.  Forty-Second  Street  ft  G.  Street  Ferry  B.  Co.  60 
N.  Y.  206. 

The  power  may  be  effected  through  such  local 
ofncers  or  municipal  boards  or  organizations  as  it 
chooses,  and  the  particular  action  thereof  which 
should  work  the  result  may  be  prescribed.  Fear- 
ing V.  Irwin,  supra. 

The  legislative  power  over  property  dedicated 
for  public  uses  is,  however,  not  absolute,  not  ex- 
tending to  objects  remote  or  Inconsistent  with  the 
original  contract;  therefore  an  injunction  will  He, 
upon  the  part  of  the  person  Interested,  to  restrain 
the  use  of  public  property  in  a  manner  inconsist- 
ent with  Its  dedication.  Portland  ft  W.  Valley  B. 
Co.  V.  Portland,  m/prcu 

Yet  the  exercise  of  suoh  power,  being  depend- 
ent upon  legislative  will  and  subject  to  its  control, 
may  be  revoked  by  suoh  authorities  in  whole  or  m 
part,  or  without  express  revocation  may  be  exer- 
cised by  the  legislature  itself.  Polack  v.  San  Fran- 
cisco Orphan  Asylum  Trustees,  48  Cal.  490. 

Thtis  a  common  council  has  no  power  to  close  a 
street  without  legislative  authority,  which  will  not 
be  inferred  In  the  absence  of  express  language  in 
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the  charter.  St.  Vincent  Female  Orphan  Asylum 
of  Troy  v.  Troy.  76  N.  Y.  108.  aS  Am.  Rep.  286;  Lack- 
land V.  North  Missouri  B.  Cow  81  Mo.  180;  State  r. 
Mobile,  6  Port.  (Ala.)  279;  Atty-Gten.  v.  Heishon.  16 
N.  J.  Eq.  410. 

An  order  vacating  a  highway  li  Begfalative  and 
the  enactment  must  appear  In  the  order.  Mo- 
Kenzie  v.  Oilmore  (Cal.)  June  8. 1888. 

The  terms  of  the  New  Hampshire  Compiled  Stat, 
utes,  chapter  68,  authorising  towns  to  disoontinoe 
highways,  extend  to  highways  proved  by  long 
user,  prescription,  or  dedication.  Gunptonis  Peti- 
tion, 41  N.  H.  107. 

Prior  to  the  adoption  of  the  present  Pennsyl- 
vania Constitution,  there  was  no  restriction  of  the 
powera  of  the  legislature  to  vacate  etreeta,  the 
legialature  having  a  right  to  vacate  any  pnhUe 
highway  with  or  without  the  consent  of  the  per> 
son  whose  private  Interests  are  or  nuy  be  affected 
by  it.  and  such  legislative  power  Is  not  restricted 
by  such  constitution.   MoGee*s  App.  114  Pa.  470. 

In  Stuber*s  Boad,  28  Pa.  200,  the  rlirbt  of  road 
had  been  acquired  by  adverse  user  for  twenty- 
one  years,  and  the  question  was  whether  the  legit* 
lature  oould  make  a  law  by  which  all  rights  of  way 
thus  acquired  might  be  devested.  It  was  held  that 
the  act  was  constitutional  and  valid. 

But  every  owner  of  ground  on  any  street  has  a 
right  as  inviolable  as  it  is  indisputable  to  the  oom- 
mon  and  unobstructed  use  of  theoontiffuous  high- 
way, so  far  as  it  may  be  necessary  for  affording 
him  certain  incidental  easements  and  services  and 
a  convenient  outlet  to  other  streets  which  the  leg- 
islature cannot  deprive  him  of  without  his  consent 
or  a  Just  compensation  In  money.  Traosylvanis 
University  v.  Lexington,  8  B.  Mon.  27, 88  Am.  Dea 
178. 

The  owners  of  a  lot  having  a  property  or  ease> 
ment  appurtenant  In  the  adjacent  streets  with  ref- 
erence to  the  advantages  of  which  they  expended 
their  money  for  the  land  and  the  Improvemeno 
put  upon  It,  cannot  be  deprived  of  their  rights  by 
a  sale  for  the  benefit  of  the  town,  that  was  in  ef- 
fect, though  not  nominally,  by  one  of  the  granton 
through  whom  they  claimed  title,  nor  has  the  legis- 
lature the  power  to  deprive  them  of  suoh  appui^ 
tenant  right  by  authorising  such  grantor,  whether 
a  person  or  a  corporation,  to  again  enter  upon 
and  sell  such  streets  to  others.  Moose  v.  Careoo. 
7  L.  B.  A.  648, 104  N.  C.  431. 

Section  25  of  article  5  of  the  Colorado  COnstlta- 
tion,  section  848  of  Hill's  Annotated  Statutes  of 
Colorado,  vol.  1,  page  287,  prohiblLs  the  legislature 
from  exercising  the  power  to  vacate  highways  di- 
rectly, and  provides  that  the  general  aseemblj 
shall  not  pass  local  or  special  laws  in  the  cveft 
enumerated  In  the  section  which  includes  vacaiiog 
roads,  town  plats,  streets,  alleys,  and  public 
grounds,  but  it  contains  no  prohibition  against  the 
delegation  of  this  power  to  municipal  corpora- 
tions. The  restriction  against  the  vacation  of  such 
streets  being  an  implication  of  the  power  of  the 
legislature  to  authorize  such  acts  to  be  done,  and 
therefore  there  being  nothing  in  the  conatitutjoo 
prohibiting  its  exercise,  except  by  special  legiila- 
tive  act,  the  municipalities  may  exercise  the  power 
when  duly  Invested  therewith.  Whitaett  v.  Union 
Depot  ft  B.  Co.  10  Colo.  248. 

And  a  similar  provision  is  contained  In  the  Kin- 
nesota  Constitution,  section  88,  subsectloa  IL 

Under  the  power  given  by  the  kglslatura  of  a 
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9  Am.  &EDg.  Encyclop.  Law.  p.  869;  Bull 
▼.  MarnhaU  County,  12  Iowa,  172. 

The  notice  required  by  law  is  jurisdictioDal, 
And  a  failure  to  comply  with  the  statutory  reg- 
ulatlons  fatal. 

9  Am.  &  Eng.  Encidop.  Law,  p.  872;  Mc- 
Bumey  v.  Graves,  66  Iowa,  814,  cases  cited. 


This  Dotice  carefully  omitted  the  name  of 
the  owners  of  the  land  affected  by  the  proposed 
vacation  and  was  for  that  reason  void.  It 
must  comply  strictly  with  the  statute. 

Code,  g  936;  State  Y.Chicago,  Jf.  d  8t.  P.  R 
Co.  80  Iowa,  686;  ButterfiUd  t.  Pollock,  45 
Iowa,  257. 


txwrd  of  enirlneen  to  survey  oity  streets  and  flz 
tbe  lines  thereof,  and  to  make  maps  showinir  the 
same,  euoh  maps  approved  by  the  municipal  au- 
tliorities,  to  stand  as  the  legal  and  official  plan  of 
tbe  city,  the  board  of  oity  enirineers  have  full 
power  to  make  such  map  whicli  constitutes  when 
approved  the  official  map  of  the  oity,  and  is  to  be 
direct  legislative  authority  for  the  change  of 
streets  therein  made,  and  consequently  operates 
as  a  discontinuance  of  such  streets  and  parts  of 
streets,  as  appears  on  the  prior  map^  not  shown 
upon  such  subsequent  map.  Brook  v.  Horton,  68 
Gal.  564. 

Where  tbe  question  was  whether  abutters  upon 
a  public  streec,  simply  as  abutters,  had  any  right 
of  travel  In  the  street  as  against  the  state,  which 
would  entitle  them  to  compensation  if  the  street 
were  obstructed  under  the  authority  of  the  state, 
in  a  case  where  no  portion  of  the  street  in  front  of 
tbelr  estates  was  occupied  or  obstructed,  the  court 
held  they  had  no  such  right,  the  easement  of  travel 
being  a  public  easement  enjoyed  by  them  as  a  por- 
tion of  the  public.  Gerhard  ▼.  Seekonk  River 
Bridge  Comrs.  15  R.  1. 889. 

In  Meyer  v.  Teutopolis,  181  IlL  662,  an  ordinance 
had  been  passed  by  the  requisite  majority  as  pre- 
scribed by  chapter  145  of  the  Illinois  Revised  Stat- 
utes, vacating  a  certain  portion  of  a  street  and  a 
petition  filed  to  aasess  the  damages  to  adjoining 
property  owners,  the  petition  being  opposed  upon 
tbe  ground  that  the  street  had  been  vacated  at  the 
instance  and  for  the  benefit  of  a  private  corpora- 
tion and  not  for  a  public  use,  and  was  therefore 
unconstitutional  and  void,  such  Institution  being 
the  owner  of  all  or  most  of  the  property  abutting 
upon  the  portion  of  the  street  vacated.  Tbe  court 
held  that  the  plenary  power  of  the  legislature  over 
streets  and  highways  was  such  that  It  might*  In  the 
absence  of  special  constitutional  restriction,  va- 
cate or  discontinue  them,  or  mvest  municipal  cor- 
porations with  that  authority. 

n.  Povoer  of  autjtorttfes  to  vaeate. 
a.  in  gentroL 

Once  established,  a  highway  does  not  cease  to  be 
such  until  it  has  been  discontinued  by  the  proper 
authorities.    Drlggs  v.  PhUlips,  108  N.  Y.  77. 

Municipalities  cannot  vac^ite  without  legislative 
consent.  Polack  v.  San  Francisco  Orphan  Asylum 
Trustees.  48  Cal.  490. 

Therefore,  where  property  was  given  by  the 
original  proprietors  of  tbe  town  for  a  public 
square,  it  was  held  it  could  not  be  diverted  from 
such  use  by  tbe  city  authorities.  Warren  v.  Lyons 
City.  22  Iowa,  861. 

A  citizen  has  no  right  to  the  continuation  of  a 
road,  except  such  as  be  holds  in  common  with  the 
public,  the  distinction  between  tbe  right  of  a  citi- 
zen to  the  use  of  an  existing  highway  and  his  right 
to  its  continuation  are  plainly  discernible;  he  can- 
not be  deprived  of  the  first,  and  tbe  second  he 
holds  subject  to  the  exercise  of  lawful  authority. 
Brady  v.  Shlnkle,  40  Iowa,  578. 

Where  land  was  duly  dedicated  and  accepted  as 
a  public  street,  the  subsequent  adoption  of  an  offi- 
cial map,  having  a  Une  across  the  mouth  of  tbe 
extension  of  the  street,  was  held  not  sufficient  to 
devest  the  public  right.  Eureka  v.  Armstrong,  88 
OS1.688L 

Tbe  aciniowledgment  and  recordmg  of  a  plat 
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operate  to  vest  in  the  public  the  right  to  occupy 
and  use  the  ground  designated  as  streets  and  alleys 
upon  it  for  highway  purposes,  and  this  right  ac- 
crues to  the  public  at  once  upon  the  acknowledg- 
ment and  recording  of  the  plat,  and  continues 
until  it  is  devested  by  some  act  of  the  public  au- 
thorities, or  lost  by  adverse  possession.  Lathrop 
V.  Central  Iowa  B.  Co.  89  Iowa,  105. 

In  State  v.  Putnam  County  Comrs.  28  Fla.  688,  it 
was  held  that  the  people  of  a  county  were  not  to 
be  deprived  of  their  existing  roads,  or  of  the  power 
to  keep  them  up,  by  the  mere  establishment  of  a 
city  or  town. 

It  has  been  held  that  the  adoption  of  a  portion  of 
a  street  for  present  uses,  by  a  municipal  ordinance, 
was  not  an  abandonment  of  the  remaining  portion 
of  such  street.  Hoboken  Land  &  Imp.  Co.  v.  Ho- 
boken,  88  N.  J.  L.  640. 

The  Indebtedness  of  a  town.  Incurred  after  u 
highway  has  been  laid  out,  may  be  a  sufficient 
cause  for  the  discontinuance  of  a  highway  in  such 
town.    Marlborough's  Petition,  46  N.  H.  494. 

Especially  where  the  urgency  of  tbe  public  needs 
and  the  amount  of  accommodation  are  insufficient 
to  Justify  tbe  imposition  of  tbe  burden  upon  the 
town.  Marlborough^s  Petition,  46  N.  H.  566;  Win- 
ship  V.  Enfield,  42  N.  H.  «»;  Dudley  v.  ClUey.  6  N. 
H.  661;  GofTstown's  Petition,  48  N.  H.  200. 

But  It  must  depend  upon  the  degree  of  necessity 
existing  and  the  absolute  amount  of  tbe  debt,  as 
compared  with  the  means  and  resources  of  the 
town,  and  as  compared  with  the  amount  of  the 
debt  existing  at  the  time  the  highway  was  laid  out. 
Marlborough*s  PeUtion,  46  N.  H.  494. 

In  Pennsylvania  K.  Co's  App.,  128  Pa.  609.  tbe 
question  was  raised  whether  the  company  had  the 
right.  If  found  necessary,  to  change  the  site  of  a 
portion  of  any  turnpike  or  public  road,  and  to 
cause  the  same  to  be  reconstructed  at  its  own  cost, 
and  it  was  held  that  the  company  had  such  power 
in  a  proper  case  to  take  possession  of  a  public  road 
and  reconstruct  it  on  other  ground,  and  that  the 
right  conferred  was  not  confined  to  cases  of  a  high- 
way occupied  longitudmally,  but  applied  also  to 
cases  where  the  reconstruction  of  a  roadbed  across 
a  highway  was  necessary. 

b.  Of  eUy  eouncUs. 

IL  municipal  corporation  Is  not  warranted  bylaw 
in  exercising  its  power  to  vacate  streets  in  an  arbi- 
trary manner  and  without  regard  to  the  interest 
and  convenience  of  the  public,  or  of  individual 
rights.  Wbltsett  v.  Union  Depot  &  R.  Co.  10  Colo. 
243.  To  the  same  effect.  Gray  v.  Iowa  Land  Co.  26 
Iowa,  887. 

Though  a  dty  has  tbe  right  and  power  to  vacate 
streets  when  and  where  its  legislative  body  deems 
best  for  the  public  good,  yet  it  does  not  follow  that 
tbe  city  is  not  liable  for  damages  resulting  to  abut- 
ting property  owners  arising  from  the  exercise  of 
that  power.  Helnrlch  v.  St  Louis  (Mo.)  Dec  10, 
1894. 

The  right  must  be  exercised  subject  to  the  con- 
stltutloiml  provision  that  private  property  shall 
not  be  taken  or  damaged  for  public  uses  without 
Just  compensation.  Ibid.  To  the  same  effect  G las- 
gow  V.  Bt.  Louis,  107  Mo.  208. 

It  is  not  competent  for  a  oity  to  authorize  such 
use  of  a  street,  dedicated  as  a  street,  as  will  destroy 
It  as  a  thoroughfare  for  the  public  use.  Dubaoh 
V.  Hannibal  k  St.  J.  B.  Co.  88  Mo.  488;  Belcher  Sugar 
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The  manner  of  locating  or  Tacating  hl/rb- 
ways  is  provided  by  statute  and  the  proviBions 
must  be  strictly  followed. 

Elliott,  Roads  &  Streets,  p.  664,  notes;  State 
y.  Berrjf,  12  Iowa,  58;  State  v.  Anderson,  89 
Iowa,  274;  State  t.  Weimer,  64  Iowa,  248;  Mo- 


Burnie  y.  Oravee,  mipra;  f^riee  ▼.  Staffrajf,  88 
Mich.  17:  Jamee  y.  Darlington,  71  Wis.  ITS. 

The  statute  requires  that  the  notice  pre- 
scribed in  section  986  shall  be  served  personally 
on  a  party  who  is  a  resident  and  who  owns  the 
land  as  shown  by  the  transfer  books  in  tba 


Bef .  Go.  y.  St.  Louis  Grain  Elevator  Go.  8S  Mo.  ViL 

Where  the  power  Is  vested  in  the  oity  to  vacate 
streets,  it  matters  not  whether  the  street  to  be  va^ 
oated  was  acquired  by  oondemnation  or  by  dedica- 
tion.   Glasffow  V.  St.  LoulB,  107  Mo.  196. 

A  oity  has  a  right  to  elect  between  two  roads 
leading  to  the  same  place,  and  may  close  one  with- 
out making  compensation  to  the  landowners. 
KXntn  County  F.  Ins.  Co.  v.  Stevens,  101  N.  Y.  411. 

Without  a  judicial  determination  a  municipal 
corporation,  under  the  authority  conferred  by  its 
charter  to  locate  and  establish  streets  and  alleys* 
and  to  vacate  the  same,  may  constitutionally  order 
a  vacation  of  the  street,  and  this  power  when  exer- 
cised with  due  regard  to  Individual  rights  will  not 
be  restrained  at  the  instance  of  a  property  owner 
claiming  that  he  is  interested  in  keeping  open  the 
streets  dedicated  to  the  public.  Meyer  v.  Teutop- 
olis,  181  UL  668. 

The  vacation  of  streets,  when  It  may  be  supposed 
that  private  as  well  as  public  rights  will  be  more  or 
less  affected  by  such  vacation,  is  a  high  power 
vested  In  the  city  council  of  cities,  and  all  the  pro- 
ceedinm  to  that  eod  must  strictly  comply  with  the 
law  that  confers  it.  BelUy  v.  Racine,  61  Wis.  6S6; 
Kimball  v.  Kenosha,  4  Wis.  80;  Gray  v.  Iowa  Land 
Co.  26  Iowa,  887. 

An  ordinance  vacating  a  street  for  the  mere  pur- 
pose of  occupation  of  a  portion  thereof  for  an  area 
or  stairway  In  coDnection  with  a  basement  to  a 
building  by  a  private  person,  is  viira  vfrea  and 
void,  the  only  statutory  authority  being  a  general 
power,  inter  alia,  to  vacate  streets.  Smith  v.  Mc- 
Dowell. 22  L.  R.  A.  808. 148  UL  6t 

The  Kansas  laws  vest  in  the  city  council  of  cities 
of  the  second  class  the  power  to  vacate  streets  and 
alleys  in  said  cities,  and  vest  in  the  board  of  county 
commissioners  the  power  to  vacate  streets  and 
alleys  In  tracts  of  land  subdivided  and  applied  as 
town  sites,  but  which  have  never  been  improved 
by  occupancy  to  an  extent  that  would  warrant  an 
organization  under  any  of  the  statutes  as  cities, 
towns,  or  villages.  Ottawa  v.  Bohrbough,  42  Kan. 
268. 

In  Rigfrd  V.  Detroit  Board  of  Education,  27  Mich. 
282,  it  was  held  that  the  city  under  its  then  charter 
had  power  to  control  and  regulate  its  lands,  and 
also  to  vacate  or  abolish  any  public  grounds  or 
spaces  in  the  city  whenever  deemed  necessary,  for 
the  purposes  of  public  improvement.  t 

Where  street  commissioners  justified  their  action 
under  the  direction  of  the  city  government,  the 
way  being  discontinued  at  a  town  meeting  held 
two  yeai-s  after  the  location  of  the  road,  a  new 
location  being  subsequently  made,  which  by  vote 
of  the  common  council  and  aldermen  was  also  dis- 
oontinued,  the  dty  charter  under  which  the  dis- 
continuance was  made  giving  power  to  the  dty 
council  and  the  selectmen  of  the  town  to  discon- 
tinue any  street  or  public  way  and  to  estimate 
damages  by  reason  thereof,  it  was  held  that  the 
nondetermination  of  damages  did  not  affect  the 
validity  of  the  discontinuance,  and  that  no  previ- 
ous action  on  the  part  of  the  city  was  neceesary. 
Hicks  V.  Ward,  60  Me.  486;  State  v.  Brewer,  45  Me. 
807;  l4itham  v.  Wilton,  28  Me.  126. 

In  McGee*s  App.,  114  Pa.  470,  where  the  appellRnt 
sought  to  restrain  the  vacation  of  a  street  for  rail- 
road purposes  under  a  contract  with  the  munici- 
pality upon  the  ground  that  no  ordinance  to  that 
effect  had  been  passed,  although  the  city  by  ordi- 
nance in  due  form,  and  by  contract,  agreed  to  va- 
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oate,  and  the  company  performed  all  the  ooodltioDs 
under  Its  contract  with  the  council,  the  court  held 
that  It  was  inequitable  and  unjust  to  losUain  tlia 
company;  if  the  street  had  not  been  vacated  by  a 
formal  ordinance  of  council,  it  should  have  been, 
and  in  such  a  case  equity  would  consider  that  as 
done  which  ought  to  have  been  done. 

Where  a  petition  was  presented  to  Bsseas  the 
damages  to  plaintilTs  land  occasioned  Iqr  a  paitU 
discontinuance,  the  town  assuming  to  act  under 
MasFacbusetts  Pub.  Stat.,  chap.  49. 1 06,  whicb  pro- 
vides that  a  town,  at  a  meeting  regularly  called 
for  the  purpose,  may  discontinue  any  town  or  pri- 
vate way,  the  court  held  that  the  section  was  in- 
tended to  permit  action  on  the  part  of  the  town 
similar  in  kind  to  that  taken  upon  the  report  of  ae> 
leotmen  laying  out  a  highway,  and  did  not  author- 
ize the  voters  to  consider  whether  a  way  sliouid  he 
altered,  and  If  so  to  what  extent,  and  wbettier  by 
changing  its  lines  a  portion  of  one  side  of  it  aiioDld 
be  discontinued,  such  action  being  soleiy  wlthki 
the  jurisdiction  of  a  tribunal  proceeding  Judieiaily. 
Lincoln  v.  Warren,  ISO  Mass.  808. 

Where  the  question  was  whether  or  not  the  oon- 
mon  council  of  the  dty  of  Milwaukee  had  the  ex- 
clusive right  and  power  to  vacate  streets  and 
alleys  within  the  dty  limits,  under  the  restrictioDS 
prescrit)ed  in  the  charter,  Bev.  Stat.,  secfionB  2265^ 
2206,  as  amended  by  chapter  60  of  the  Laws  of  US, 
giving  the  circuit  courts  authority  to  vacate  any 
recorded  plat  of  a  dty  or  village,  or  any  part  there- 
of, and  to  vest  the  title  of  such  streets  in  the  own- 
ers of  the  abutting  lots,  the  contention  being  as  to 
whether  these  general  provisions  applied  to  the 
city,  or  whether  the, power  of  the  common  conncO 
in  the  matter  of  vacating  streets  was  exclusive,  the 
court  held  that  under  the  Laws  of  1874,  chapter  184, 
section  8  (chapter  4,  of  the  Charteri,  the  dij  ooon- 
cil  bad  exclusive  power  vested  in  them  In  soch 
matters,  and  that  therefore  the  jurisdiction  vested 
by  the  general  provisions  in  the  drcult  court  had 
no  application.    Brandt  v.  Milwaukee,  88  Wis.  381 

The  common  council  of  dties,  when  thdr  char- 
ters do  not  otherwise  provide,  must  proceed  in  the 
matter  of  vacating  or  dlsoontlnuing  streets  in  the 
same  manner  as  village  boards  are  required  to  pro- 
ceed under  sections  886  to  804  of  the  Wisconsin  Re- 
vised Statutes.   James  v.  Darlington,  71  Wis,  l^L 

Towns  cannot  discontinue  highways  under  the 
New  Hampshire  statute  without  the  assent  of  the 
court  of  common  pleas,  unless  in  cases  where  they 
were  laid  out  by  selectmen.  Osmptoii^  Petltioii, 
41 N.  H.  1117. 

Under  the  New  Jersey  Act  of  March  18.  1874 
(Rev.  Stat.  p.  044),  munldpal  authorities  bsvs 
power  to  vacate  streets  or  parts  thereof,  or  to 
change  their  grade,  without  the  consent  of  abut- 
ting owners.  Bead  y.  Oamden,  54  N.  J.  L^  8i7,  sod 
aeeinfra,  headZ. 
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The  power  of  oommlssloneis  of  highways  to  d1^ 
continue  roads  does  not  extend  so  far  as  to  allow 
them,  or  a  jury  of  freeholders  called  by  them,  to 
review  and  reverse  decisions  of  the  commisBioneis 
laying  out  the  road,  especially  where  the  dedsiooi 
have  been  affirmed  upon  appeal,  their  powers  being 
limited  to  roads  which  have,  since  they  were  laid 
out,  become  or  proved  upon  trial  to  be  useless  and 
unnecessary.    People  v.  Pike,  18  How.  Pr.  70L 

So  long  as  proceedings  on  an  appointment  of  snr- 
veyors  to  vacate  a  highway  are  pending,  survey* 
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andltor'a  olBce.  and  upon  tbe  oocnpaDts  of  tbe 
IflDds  affected  by  the  proposed  locaiion  or 
▼acHtloD  of  tbe  bigbway;  there  is  no  preteoce 
that  this  was  done  in  this  case,  and  the  whole 
proceedings  of  the  board  of  superTison  are 
null  and  void. 


Stale  y,  Anderton,  State  ▼.  W'eimer,  and  Me- 
Bumey  v,  Oratei^  mipra;  Chicago,  R.  I.dkP.R. 
O0.7.  mithorpe,n  Iowa,  416;  MiOery.  Sehenck, 
Id.  872. 

Courts  of  equity  have  been  frequently  called 
upon  to  restrain  by  injunction  the  opening  up 


on  of  bUrhways  canDot  be  appointed  to  vacate. 
State  V.  Adams,  66  N.  J.  L.  881. 

Select  men  in  dteoontlnulDg-  blffhways  are  agents 
of  tbe  law  and  can  exeictoe  no  powers,  except  such 
as  are  expressly  conferred  by  statute.  Simmons  v. 
Easvford,  80  Conn.  886. 

Tbe  powers  of  county  oommlssfoners  are  re- 
atrlcted  by  tbe  Connecticut  statute  to  the  consider 
atioD  of  the  convenience  and  necessity  of  tbe  hiirb- 
way.  all  other  matters  being  for  the  court.  Webb 
▼.  Rocky  Hill,  21  Conn.  468. 

In  Ottawa  v.  Robrbough,  42  Kan.  268,  it  was  held 
tbattbe  board  of  county  commissioners  had  no 
power  to  vacate  a  street  in  a  city  of  tbe  second 
class,  under  the  Compiled  Laws  of  S[ansiis  of  1886, 
chapter  16a,  either  In  express  terms  or  by  neoes- 
aary  implication. 

Tbe  commissioners  of  a  county  in  which  a  portion 
of  a  hiirhway  is  situated  cannot  discontinue  such 
road  upon  tbe  ground  that  damages  awarded  to 
tbe  landowner  were  excess!  ire.  Jones  v.  Oxford 
County,  46  Me.  419: 

Tbe  board  of  supervisors  have  power  to  vacate  a 
road  unconditionally,  if  in  their  Judgment  such 
mroceeding  is  required  for  the  public  good,  under 
■ection  946  of  the  Iowa  Code,  but  if  upon  their  ac- 
tion it  Is  evidently  tbetr  opinion  that  the  pubUc 
ffood  did  not  require  such  a  vacation,  any  attempt 
to  adjust  the  matter  will  not  affect  the  rights  of 
tbe  public  and  the  public  officers  to  treat  the  road 
aa  still  existing.    Hayes  v.  Tyler,  86  Iowa,  1£8. 

A  turnpike  road  laid  out  under  legislative  an- 
tiiority,  cannot  be  discontinued  by  a  town  subse- 
quently acquiring  it,  tbe  Connecticut  act  not  con- 
ferring upon  the  selectmen  authority  over  such 
roads.   Simmons  v,  Bastf ord,  twpra. 

Under  tbe  Bfassachusetts  Statutes  of  1886,  chapter 
171,  theoummissioneis  of  highways  may  elect  to 
Ihilsh  or  discontinue  any  road  laid  out  and  pcurtly 
worked,  under  authority  from  the  court  of  aes- 
•ions.  Springfield  v.  Hampden  County  Highway 
Oomn.  4  Pick.  86. 

Tbe  provisions  of  the  Massachusetts  General 
Statutes,  chapter  48.  section  88.  making  It  the  duty 
of  towns  to  dose  up  ways  open  and  dedicated  to 
public  use  entering  upon  and  uniting  with  public 
ways,  do  not  authorize  tbe  town  to  close  a  private 
way  leading  from  a  highway  Into  the  grounds  of 
an  adjoining  proprietor.  Warner  v.  Holyoke,  112 
llass.88& 

Oounty  comraiasloners,  however,  have  no  au- 
thority to  discontinue  a  public  landing,  recognised 
under  the  MassBCbusettB  General  Btatutfv,  chapter 
46,  section  1,  and  if  the  way  leading  to  such  landing 
la  necessary  to  furnish  access  to  It,  or  cau  reason- 
ably be  considered  an  appurtenant  to  it  as  a  land- 
Inir  place  for  tbe  use  of  the  public,  tbe  waj  cannot 
be  regarded  aa  diaoontinued.  Bennett  v.  Clemenoe, 
6  Allen,  10. 

In  Niles  V.  Patch,  18  Gray,  264,  the  plaintiff  ap- 
plied to  the  selectmen  of  a  town  to  insert  an  ar- 
ticle In  tbe  warrant  for  the  next  town  meeting, 
requesting  the  town  either  to  repair  or  discontinue 
a  certain  roHd,  and  at  tbe  meetinaheld  thereunder 
it  was  voted  to  leave  it  to  the  discretion  of  the  se- 
lectmen; the  wsrrant  for  the  subsequent  meeting 
being  issued  for  the  town*s  acceptance  of  the  do- 
ings of  tbe  selectmen  in  discontinuing  such  road, 
the  town  at  tbe  meeting  accepting  the  selectmen*s 
report.  Tbecouri  held  such  dlscontinuaDce  regular 
under  chaper  20,  aeotion  TOi  of  tbe  Maasacbusetts 
Revised  Statutes. 
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Under  tbe  Compiled  Laws  of  Michigan,  sections 
1081, 1066,  tbe  board  of  supervisors  have  authority 
to  alter  or  discontinue  state  and  territorial  roads 
where  In  their  opinion  the  interest  of  the  public 
demands  it,  and  therefore,  tbe  possession  of  a  sim- 
ilar power  In  tbe  highway  commissioners  of  the 
township  would  lead  to  a  conflict  of  autbority,and 
the  commissioners  have  no  authority.  People  v. 
Nankin  Highway  Comrs.  15  Mich.  847. 

In  tbe  same  case  the  Jurisdiction  of  the  commis- 
sioners of  tbe  township  was  objected  to,  upon  tbe 
ground  of  want  of  constitutional  power,  the  con- 
stitution providing  that  ^*the  board  of  sunervisora 
of  each  organized  county  may  provide  for  laying 
out  highways .  .  .  under  such  restrictions  and  lim- 
itations as  shall  be  prescribed  by  law;  the  court  held 
that  such  provision  did  not  confer  upon  such  com- 
missioners the  exclusive  control  over  thosuper- 
visorR,  yet  it  not  wss  Inconsistent  with  their  power 
to  alter  or  discontinue  highways.   IbML 

It  was  also  held  that  a  jury,  or  commlssionera  ap- 
pointed by  a  court  of  record,  were  not  essential  to 
tbe  validity  of  tbe  action  of  bigbway  commis- 
sioners, in  either  laying  out  or  discontinuing  high- 
ways, inasmuch  as  the  amendment  to  tbe  Constitu- 
tion adopted  in  I860  was  intended  to  do  away  with 
such  necessity.  Itjid. 

Where  a  turnpike  company  abandoned  their 
rights  as  a  chartered  company  over  an  old  turn- 
pike, it  was  held  that  tbe  turnpike  remained  a 
a  public  highway  subject  to  any  general  laws  reg- 
ulating the  same,  eapecially  where  accepted,  used, 
and  worked  by  tbe  public  as  such,  and  fell  within 
tbe  jurisdiction  of  the  surveyors  of  highways,  who 
bad  power  to  vacate  tbe  aame.  State  v.  Snedeker, 
SON.  J.  L. 80. 

In  People  v.  Sly,  4  Hill.  666,  a  certain  road  dis- 
trict formed  from  parts  of  other  districts  was 
ordered  discontinued  by  tbe  commissioners  of 
highways,  and  it  was  held  that  the  order  was  valid, 
even  though  It  made  no  provision  for  embracing 
the  territory  within  any  other  road  district.  Its  ef- 
fect being  to  restore  tlie  original  limits  of  the  two 
districts. 

Where  the  defendant  village  was  Incorporated 
under  tbe  New  York  Laws  of  1890,  chapter  291,  title 
8,  section  8,  subd.  26,  and  by  virtue  of  that  act  con- 
stituted a  separate  highway  district  with  power  by 
title  7.  section  1,  to  discontinue  highways,  it  was 
held  that  lis  bigbway  commissioners  had  no  po#er 
to  discontinue  a  street  by  resolution  unless  all 
claim  for  damages  be  released  without  remunera- 
tion. Bxcelalor  Brick  Co.  v.  Haveistraw,  42  N.  T. 
8.a616w 

In  the  above  case  there  was  no  application  cer- 
tificate of  freeholder,  opportunity  to  be  beard  be- 
fore a  jury,  or  application  or  opportunity  to  be 
beard  under  the  village  charter. 

If  a  road  baa  been  properly  established  under 
the  Ohio  Statutes  of  March  14,  1831,  tbe  record 
thereof  l)eing  valid  and  establishing  the  road,  the 
commissioners  cannot  by  contract  alter  or  vacate 
it  except  upon  petition  and  proceedinga  under  this 
statute.  Anderson  v.  Hamilton  County  Comrs.  12 
Ohio  St.  886. 

Commissioners  having  made  tbe  return  to  the 
clerk  and  retired  out  of  office,  cannot  make  any 
subsequent  additions  or  amendments  to  the  return 
of  their  proceedings  discontinuing  a  highway. 
People  V.  Caledonia  Highway  Comxa,  16  Mich.  68L 

And  aee  In/to,  head  Z. 
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or  closiog  up,  of  highways  on  the  ground  that 
the  highway  has  not  been  legally  established, 
or  legally  vacated. 

Bills  V.  Belknap,  86  Iowa,  688;  Quinton  y. 
Burton,  61  Iowa,  471;  Bolton  v.  MeShane,  67 
Iowa,  207;  Chicago,  B,  2.  d  P.  B.  Go.  ▼.  mi- 


thorpe  and  MiUer  ▼.  Schenek,  supra;  High, 
IDJ.  592:  Alcottv.  Aeheson,  49  Iowa,  560;  Mor- 
gan V.  Miller,  59  Iowa,  481;  Prinee  t.  McCoy, 
40  Iowa,  683;  Neehkoro  y.  Neti,  85  Wifl.  126. 

When  a  judgment  on  proceedings  is  Toid  for 
want  of  Jurisdiction  no  summons  or  notice  bar- 


^,  Of  the  courL 

When  a  road  has  been  laid  out'  and  reoorded, 
thoug'h  never  opened,  the  court  of  common  pLeas 
under  the  New  Jersey  statute  may  on  application 
In  leeral  form  appoint  surveyors  to  vacate  it.  State 
V.  Adams,  66  N.  J.  L.  ffii;  mate  v.  Judges  of  Salem 
Fleas,  9  N.  J.  L.  808.  followed. 

When  a  road  has  been  laid  out  and  the  time  for 
opening  It  has  elapsed  it  may  be  vacated  upon  ap- 
plication to  the  court  whose  refusal  will  be  com- 
pelled by  mandamus.  State  v.  Judges  of  Salem, 
Pleas,  supra. 

The  establishment,  alteration,  or  occlusion  of 
public  roads  is  not  intended  for  the  benefit  of  the 
adjoining  land  owners,  but  for  public  convenience, 
and  therefore  the  proceedings  in  the  county  court 
in  such  matters  cannot,  in  any  form  they  may  as- 
sume, be  considered  as  a  suit  between  individuals. 
Hawkins  v.  Robinson,  6  J.  J.  Marsh.  8. 

In  Uelple  v.  Clackamas  County,  20  Or.  147,  It  was 
held  that  under  the  Oregon  statutes  the  original 
Jurisdiction  in  county  roads  was  vested  in  the 
county  courts,  with  the  right  in  the  circuit  court 
to  review  the  proceedings  for  error. 

Under  the  same  statutes,  the  county  court  has 
Jurisdiction  to  extend  or  reduce  the  width  of  a 
road,  if  in  its  Judgment  the  public  accommoda- 
tions require  it.  Uelple  v.  Clackamas  County, 
supra. 

It  is  not  premature  iu  a  county  court  to  entertain 
an  application  to  discontinue  a  public  road  after 
It  has  been  ordered  to  be  established  and  opened, 
but  before  It  is  actually  opened  or  put  in  a  condi- 
tion to  be  traveled  or  used  by  the  publia  Senter  v. 
Pugb,9Gratt.280. 

Tbe  county  court  has  no  Jurisdiction  to  discon- 
tinue a  turnpike  road  which  has  been  transferred 
to  the  county  by  mistake.  Conrad  v.  Lewis  County. 
10  W.  Va.  784. 

Where  a  new  road  laid  out  in  place  of  an  old  one 
had  been  used  and  worked,  and  Its  location  ac- 
quiesced in  for  so  many  years  by  the  town  and 
highway  authorities,  the  court  refused  to  make 
any  change  in  its  location  or  construction.  Scher- 
merborn  v.  Mount  McGregor  R.  Co.  00  Hun.  612. 

The  return  of  tbe  commissioners,  showing  that 
a  road  had  been  laid  from  the  same  beginning,  in 
different  courses  and  distances  to  a  different  end- 
ing from  that  named  in  tbe  application,  was  held 
no  objection  to  the  court*s  power  to  vacate,  there 
being  nothing  to  show  want  of  Jurisdiction.  State 
V.  Adams,  66  N.  J.  L.  884. 

If  a  particular  road  has  been  laid  out  and  opened, 
tbe  power  to  vacate  under  tbe  provisions  of  the 
Pennsylvania  statutes  can  be  exercised  only  when 
the  road  has  become  useless,  inconvenient,  or  bur- 
densome, but  if  the  road  has  been  laid  out  and  not 
opened,  the  power  to  vacate  can  be  exercised  only 
when  a  majority  of  the  original  petitioners  for 
such  road,  residents  in  the  county,  invoke  it,  the 
occasion  or  grounds  for  calling  the  exercise  of  the 
Courtis  power  being  distinguished  while  the  power 
remains  the  same.  Madison  and  Harmony  School 
House  Road,  87  Fa.  417. 

In  Road  in  Sterrett  Twp.,  128  Pa.  281,  a  borough 
was  incorporated  before  the  report  of  viewers 
vacating  an  unopened  portion  of  a  highway  was 
filed,  the  lands  Included  in  the  report  coming 
within  the  Jurisdiction  of  the  new  borough;  the 
court  held  that  although  under  the  Pennsylvania 
Act  of  May  8, 1863,  section  1  (Pamphlet  Laws,  p. 
422),  such  incorporation  had  tbe  effect  of  ousting 
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the  Jurisdiction  of  the  county  court,  yet  the  Act  of 
May  10, 1871  (Pub.  Laws,  704),  restored  such  Juiledic- 
tion,  even  though  the  borough  comprised  non 
than  the  unopened  portion  of  such  road. 

in.  Proeeedings  in  rdation  thereto. 

Where  a  highway  had  existed  time  out  of  mink 
till  a  certain  date,  when  it  was  discontinued  by  tbt 
authorities  with  the  approval  of  the  town  and  pub- 
lic, no  record  of  its  existence,  or  evideooe  of  dedi> 
cation  being  shown,  it  was  held  the  presumpCkn 
was  that  its  origin  was  valid  and  Its  disoontinuaDce 
lawful.    Brownell  v.  Palmer,  22  Conn.  VSL 

A  map  or  plan  must  accompany  the  retuni  of  s 
vacated  road  and  the  courses  and  distances  must 
be  shown  together  ?rith  the  improvementa.  Sute 
V.  Lippincott,  26  N.  J.  L.  484. 

And  it  must  appear  that  tbe  prelimlnaiy  pro- 
ceedings necessary  to  give  Jurisdiction  to  pezaooi 
exercising  a  special  authority  have  been  striedy 
complied  with.  State  v.  Allen.  UN. J. U 128:  Stats 
V.  Scott,  9  N.J.  L.  22. 

But  tbe  prooeedhigs  in  relation  to  the  discontte- 
uance  of  ways  are  not  affected'on  account  of  there 
being  no  determination  in  relation  to  damages. 
Howland  v.  Penobscot  County  Comrs.  49  Me.  14 
Hicks  V.  Ward,  60  Me.  441;  Pillsbury  y.  Augusta,  n 
Me.7L 

The  question  of  the  extension  of  a  railroad  may 
be  considered  by  the  commissioners  in  a  petitloo 
for  discontinuing  a  highway,  inasmuch  as  it  nay 
be  looked  upon  as  a  change  of  oircumetances  sf- 
f ecting  tbe  question.  Hopkintonls  Petition,  S  5. 
a.188. 

In  discontinuing  a  highway  the  oommissiooefs 
are  to  find  what  changes  have  occurred  ainoe  the 
same  was  laid  out,  in  any  manner  affecting  the  ex» 
pediency,  and  they  must  also  find  out  bow  such 
changes  affect  the  case,  forwliioh  purpose  tlier 
must  inquire  into  the  facts  existing  at  the  time  tbe 
road  was  laid  out.  Ooffstown^  Petition,  48  N. 
H.  100;  Marlborough's  PeUtlon,  40  N.  H.  404. 

Their  report  must  find  the  facta  and  state  them 
definitely,  and  this  in  order  to  show  that  tbe  dis- 
conilnuance  was  done  for  good  and  sufflcient  rea^ 
sons.    Marlborough's  Petition,  supra. 

The  record  of  the  prooeedings  of  highway  coo^ 
missioners  must  show  affirmatively  that  the  re- 
quirements of  the  statute  have  been  complied  with 
and  that  the  commissioners  have  obtained  Juris- 
diction in  the  matter  in  order  to  sustain  their  pn^ 
ceedings.    Price  v.  Stagray,  68  Mich.  17. 

The  report  of  commissioners  of  highways  within 
different  counties  need  not,  however,  be  signed  br 
the  majority  of  the  board,  the  New  Hamphire  stat- 
ute providing  that  they  shall  constitute  a  Joint 
board.  Goffstown  and  Dunbartonis  Petition,  86  N. 
H.28e. 

It  makes  no  difference  under  tection  2908  of  ths 
Connecticut  General  Statutes  whether  the  act  of 
the  town  precedes  that  of  the  selectmen  or  not  so 
long  as  it  amounts  to  an  approval  and  is  an  affirm- 
ance of  the  precise  act  of  discontinuance.  Welton 
V.  Thomaston,  61  Conn.  887. 

Under  the  New  Hampshire  Laws,  statute  88S,  ed. 
of  1815  (Statute  of  February  the  8th,lT01),  no  latitude 
is  given  to  discontinue  highways  with  areservatioB 
or  limitation  which  would  enable  the  reopening  of 
highways  at  pleasure  without  paying  danmges,  and 
any  resolution  containing  such  reservation  Is  void. 
Cheshire  Turnpike  v.  Steyena,  10  N.  H.  188L 

In  State  v.  Blinbeth,  66  N.  J.  L.  807,  it  wm  hsM 
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in^l)een  served  on  the  defendant,  equity  will 
relieve  ai^inst  the  Judgment. 

1  Black,  Judgm.  870;  Sioan  v.  Burlington, 
C  i?,  <fe  N.  R.  Co,  72  Iowa,  650;  Troe  v.  Lar- 
si^n,  84  Iowa,  649. 

JK/r.  A*  G.  Schulte  for  appellee. 


Kinne^  J.,  delivered  the  opinion  of  the 
court : 

1.  It  appears  that  plaintiffs  own  land 
abutted  upon  that  part  of  the  highway 
sought  to  be  vacated ;  that  defendant"  peti- 
tioned for  the  vacation  of  the  highway ;  a 


tliat  aflBumlnff  the  New  Jersey  Act  of  April  1. 1860t 
repealed  tbe  act  appolntinfir  commissioDera  to  luy 
out  etreetB,  ecc,  in  tbe  city  of  Elizabeth,  effectively 
made  tbe  oommisaiooer's  aotiODs  incapable  of  al- 
teraiion  or  vacation  by  municipal  authorities,  ex- 
cept upon  application  as  prescribed  by  tbe  act,  tbe 
effect  was  to  oonflne  tbe  act  to  such  actions  as  were 
•done  within  tbeir authority. 

Where  the  highway  was  adjudfred,  in  accordance 
'With  the  statute,  a  public  convenienoe  and  neces- 
sity by  the  oommissioners  of  several  couDtlcs«  and 
duly  located,  damages  assessed  and  awarded  the 
landowners,  and  subsequently  increased,  the  com- 
missioners afterwards  rejecting  and  discontinuing 
Wk,  portion  of  the  location  upon  the  ground  that  the 
damages  were  excessive,  their  acts  were  held  un- 
Autborized  and  invalid.  Jones  v.  Oxford  County, 
i5Me.41& 

Where  the  action  of  the  commissiooers  had  for 
twelve  years  been  accepted  as  valid  by  all  inter- 
ested and  also  by  the  pubhc  generally,  it  was  held 
that  tbe  public  authorities  could  not  establish  the 
lllegaliiy  of  their  own  prooeedinga  in  order  to  ac- 
quire the  lands  over  which  such  discontinued  or 
abandoned  road  passed  for  public  use, without  com- 
pensation.   Lyle  V.  Lesia,  6i  Mich.  10. 

In  Bathes  Petition,  22  N.  H.  576,  tbe  town  voted 
to  discontinue  a  road  and  a  petition  presented  to 
tbe  court  was  accepted  and  a  vote  taken  a  report 
being  subsequently  made  by  the  road  commission- 
ers recommending  such  discontl nuance;  the  town 
asrain  petitioning  the  court  for  the  same  purpose, 
the  court  considered  the  matter  res  judicata  and 
dismissed  the  petition,  no  new  facts  being  shown. 

Where  an  injunction  was  sought  to  restrain  the 
oommissioners  of  highways  from  removing  a  bridge 
forming  a  part  of  an  abandoned  highway,  on  the 
ground  that  the  road  being  abandoned  tbe  bridge 
became  the  property  of  the  applicant  because  lo- 
cated on  his  land,  and  also  upon  the  ground  that 
he  had  a  private  interest  in  the  old  road  and  brlage 
as  an  abutting  property  owner,  it  was  held  that  al- 
though such  bridge  was  abandoned  as  a  highway, 
yet  the  commissioners  could  deal  with  it  as  they 
pleased.  Brockhausen  v.  Bocbland  Highway  Comrs. 
137  111.  540,  Brockhausen  v.  Boebland,  36  HL  App. 
224,  affirmed. 

In  Yedder  v.  Marion  County,  22  Or.  264,  the  peti- 
Cion  was  objected  to  as  not  sufficiently  specifying 
tbe  terminal  points,  the  road  leading  from  a  certain 
mill  to  a  certain  town  and  the  part  to  be  vacated 
t)etween  the  termini  of  the  proposed  road  running 
diagonally  across  the  land  of  the  plaintiffs  and  the 
owner  of  the  mill;  the  court  held  that,  although 
the  description  might  not  be  quite  intelligible  with- 
out reference  to  the  survey,  tbe  proposed  road  not 
running  across  tbe  farms  while  the  old  one  did  so, 
tbe  terminal  points  being  the  same,  the  two  de- 
scriptions taken  together  showed  the  latter  term- 
inus with  sufficient  certainty,  and  that  the  road 
was  therefore  clearly  identified. 

IT.  Effect  of  proceedings  to  cTiange  or  alter  a  road. 

There  is  a  palpable  distinction  between  the  alter- 
ation and  the  discontinuance  of  a  public  high- 
way: in  the  one  case  the  road  is  kept  up  leading  to 
the  principal  points,  although  it  may  be  thrown 
by  alteration  on  different  ground  from  that  on 
whoh  it  was  flxst  located:  in  the  other  it  is  abol- 
ished altogether,  the  authorities  being  exonerated 
from  keeping  it  in  repair,  and  it  may  be  stopped 
up  with  impunity;  and  therefore  the  Kentucky  Act 
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of  1818  (2  Digest,  1101).  providing  for  a  discontinu- 
ance of  established  roads  does  not  apply  to  the 
case  of  an  alteration.  Thompson  v.  Crabb,  6  J.  J, 
Marsh.  222. 

In  Londonderry  Twp.  Roads,  129  Pa.  244,  a  sub* 
stantial  distinction  was  drawn  between  proceed- 
ings to  open  a  road  in  the  first  instance,  and  those 
to  vacate  an  existing  road  which  had  become  use- 
less, inconvenient,  or  burdensome,  tbe  latter  being 
a  proceeding  with  two  branches,  namely:  the 
dosing  of  the  old  one  and  the  opening  of  the  new 
one,  tbe  Act  of  1836,  section  24,  providing  that  when 
the  whole  or  any  part  ot  a  road  shall  be  changed 
or  supplied,  the  same  shall  not  be  shut  up  or 
stopped  until  the  road  laid  out  to  supply  the  place 
thereof  shall  be  actually  made  and  opened:  thus 
necessarily  implying  an  Interval  of  time  between 
the  decree  of  vacation  and  tbe  order  to  close  in 
fact;  it  rarely  happening  that  the  new  road  will  be 
actually  constructed  until  it  was  made  certain 
that  the  old  one  would  be  vacated  and  the  new  one 
accepted  as  a  substitute. 

The  alteration  of  an  old  road  involves  the  dis- 
continuance of  that  part  of  it  which  is  altered, 
and  under  a  citation  to  alter  a  road  it  is  compe- 
tent to  discontinue  the  portion  rendered  unneces- 
sary by  the  alteration.  Ponder  v.  Shannon,  54  Oa. 
188 :  Brook  v.  Horton,  68  Cal.  554  ;  Bennett  v. 
Clemence,  6  Allen,  10. 

The  authority  to  alter  a  road  being  an  authority 
to  substitute  a  new  road  for  the  old  one.  Mill- 
creek  Twp.  V.  Reed,  28  Pa.  195. 

And  no  special  order  of  discontinuance  is  neces- 
sary.   Brook  V.  Horton,  supra. 

The  very  act  of  opening  a  substitute  is  sufficient. 
Closson  V.  Hamblet,  27  Y t.  728.  To  the  same  effect, 
Battey  v.  Duxbury,  23  Vt.  714. 

Such  alteration  serving  all  the  purposes  for 
which  it  was  designed  or  used.  Witter  v.  Damita, 
81  Wis.  886. 

The  report  of  the  discontinuance  and  the  accept- 
ance of  it  are  therefore  mere  surplusage.  Good- 
win V.  Marblehead,  I  Allen^  87;  Com.  v.  Westbor- 
ough,  8  Mass.  406;  Bliss  v.  Deerfleld,  13  Pick.  102. 

Where  it  was  objected  that  the  appointment  of 
surveyors  to  lay  out  a  new  road  and  vacate  an  old 
one  were  embraced  in  the  same  return,  the  court 
held  it  was  proper  to  blend«the  two  for  the  reason 
that  if  the  road  should  be  laid  out  as  applied  for, 
the  old  road  must  necessarily  be  vacated,  and  that 
there  should  not  be  separate  returns  in  such  cases, 
and  contrary  proceeding  would  be  embarrassing 
and  work  inconvenience  to  the  public.  State  v. 
Bergen,  21 N.  J.  L.  842. 

So  they  may  t>e  embraced  in  the  same  applica- 
tion, and  whether  tbe  proceedings  to  discontinue 
the  old  road  are  valid  or  not.  will  not  affect  tbe 
new  road  if  that  is  properly  laid  out  People  v. 
Robertson,  17  How.  Pr.  74;  Baiion  v.  Creswell,  120 
Ind.  147;  Bowers  v.  Snyder,  88  Ind.  302. 

Although  tbe  terms  of  the  statute  do  not  ex- 
pressly pro\ide  therefor.  It  being  not  only  a  com- 
mon practice  but  necessary  to  enable  the  board  to 
act  intelligently  in  vacating  and  establishing  high- 
ways. Harris  v.  Mahaska  County  Suprs.  (Iowa) 
May  18. 1893. 

Where  the  location  of  a  new  road  would  virtually 
supersede  the  old  one,  or  render  it  useless  or  un- 
necessary, there  would  seem  to  be  no  objection  to 
the  practice,  but  if  there  were  no  connection  ox 
relation  whatever  between  tbe  two  roads,  the  bet- 
ter practice  would  be  to  prosecute  them  by  separ- 
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commissioner  was  appointed,  who  reported, 
recommending  the  vacation,  whereupon  no- 
tioe  of  the  hearing  bv  the  board  of  supervis- 
ors was  given  only  by  publication ;  that  at 
the  date  fixed  in  the  notice  the  board  vacated 
the  highway  as  prayed;  that  the  highway 


thus  vacated  was  convenient  and  neceaBvy 
for  the  ufle  of  plaintiffs  and  others ;  that  none 
of  them  were  served  with  notice,  though  their 
ownership  of  land  abutting  upon  it  appeared 
from  the  transfer  books  in  the  office  of  Uw 
auditor  of  the  county  at  the  time  said  peti- 


ate  proceedings.   Yedder  v.  ICarion  County,  22  Or. 
264. 

The  straightening  of  a  orookecl  hlgrhway  must 
be  reerarded  as  an  alteradoo  of  it,  and  its  operation 
is  to  dlscoutioue  sucta  parts  as  are  left  without  the 
limits  of  the  highway  as  straighteDed.  Bowiey  v. 
Waiker,  S  Allen,  ZL 

Where  the  county  commissioners  pursuant  to 
petition  laid  out  a  new  road  diverging  the  old  one 
at  a  certain  point  but  running  in  the  same  direc- 
tion and  terminating  in  the  same  highway  at  an- 
other point.  It  was  held,  there  being  nothing  to 
show  that  the  county  commissioners  should  con- 
tinue the  old  road  between  these  two  points,  that 
it  was  discontinued.  Com.  v.  Boston  &  A.  B.  Co. 
IfiO  Mass.  174. 

In  Bpvague  v.  Waite,  17  Pick.  8UQ,  it  was  held 
that  an  extension  of  a  highway  pursuant  to  peti- 
tion worjced  no  discontinuance  of  the  old  way 
over  land  not  embraced  within  the  lines  of  such 
new  extension,  and  that  the  landowners  oould  not 
extend  their  fences  to  such  new  lines. 

The  above  case  was  distinguished  from  Com  ▼. 
Westborough,  8  Mass.  400,  and  Com.  v.  Cambridge* 
7  Mass.  168,  upon  the  ground  that  those  were  cases 
where  the  alteration  of  the  road  was  technical  and 
meant  the  substitution  of  one  line  of  way  for  an- 
other, the  establishment  of  one  and  the  discontinu- 
ance of  that  for  which  it  was  substituted,and  there- 
fore, where  an  alteration  and  not  a  new  way  was 
prayed  for  and  adjudged  and  laid  out-,  the  authority 
of  the  committee  followed  the  adjudication  and  the 
laying  out  of  a  new  section  between  the  two  ter- 
mini in  the  old  way  was  an  alteration  and  substi- 
tution of  one  for  the  other,  which  worked  by 
legal  implication  a  discontinuance  of  that  part  of 
the  old  way  lying  between  the  same  termini, 
while  in  that  case  the  petition  sought  no  ^'altera- 
tlon**  or  ^'discontinuance**  and  there  was  no  notice 
that  such  was  contemplated,  and  therefore  the 
committee  had  no  powento  discontinue  any  por- 
tion of  the  existing  highway,  the  efTect  of  the 
location  as  made  by  t^e  committee  being  only  to 
straighten  and  fix  the  Uoe  of  the  highway. 
Bprague  v.  Waite,  17  Pick.  809. 

Where  a  record  of  the  commissioner  showed  an 
alteration  as  of  common  convenience  and  necessity, 
and  described  the  road  as  In  part  over  lands  of  per- 
sons named  and  In  part  over  the  old  road,  and  the 
following  year  on  petition  the  alterations  were  ad- 
Judged  for  common  convenience  and  necessity, 
and  were  described  as  *^over  road  as  formerly  laid 
out  In**  the  prior  year,  and  the  commissioners  ad- 
Judged  the  other  portion  of  the  land  over  which 
the  old  road  ran  discontinued,  and  upon  a  sub- 
sequent petition  a  new  location  was  described, 
there  being  po  evidence  to  prove  that  the  old 
road  had  been  used  since  the  first-mentioned 
year,  except  In  some  few  Instances  for  the  matter 
of  convenience  In  winter  time,  it  was  held  that 
there  was  an  abandonment.  Bennett  v.  Clemence, 
6  Allen,  10. 

And  under  the  West  Virginia  Code  of  1868,  chap- 
ter 43,  section  82,  page  278,  it  has  been  held  that  the 
order  of  the  county  court  establishing  an  altera- 
tion in  a  road  established  the  new  route  and  dis- 
continued the  old.  Yates  v.  West  Grafton,  38  W. 
Va.607. 

y.  The  question  of  notice. 

Persons  through  whose  land  a  road  passes,  have 
a  right  to  be  summoned  in  proceedings  respecting 
such  land.    Barr  v.  Stevens,  1  Bibb,  28& 
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In  Avory  v.  Btewart,  1  Cush.  498.  it  was  Objected 
that  the  warrant  calling  a  meeting  for  the  pnrposs 
of  discontinuing  the  highway  was  not  soffident, 
the  warrant  providing  *^  see  If  the  town  will  lay 
out,  alter,  or  disoontinue,  or  otherwise  dlapoee  of 
any  town  highway,"  and  the  court  held  the  notiee 
sufiBcient  and  that  it  was  not  necessary  to  give  any 
more  particular  notice. 

The  points  or  places  from  and  to  which  the  road 
is  to  be  vacated  or  altered  must  be  designated  la 
the  application  and  notice.  State  v.  OreeOi  IB  N.J. 
L.179. 

Therefore  an  original  notice  and  application  de- 
scribing the  road  as  beginning  at  a  stake  In  tke 
middle  of  a  certain  road  in  the  line  of  certain  lands 
and  showing  the  termination  as  a/ong  an  ancieiit 
driveway  to  a  stake  standing  In  the  middle  of  ace^ 
tain  other  road,  there  being  no  stake  standing  at 
or  near  the  places  where  they  were  described,  was 
held  too  indefinite,  as  not  complying  with  the 
terms  of  the  statute.   Ibid, 

In  People  v.  Nankin  Highway  Comn.,  14  Miek. 
BSS,  a  review  of  the  prooeedings  of  highway  oom- 
mlssloners  discontinuing  a  portion  of  a  road  fiv 
want  of  legal  notice  was  sought.  The  ooozt  held 
that  under  the  Laws  of  1861,  pages  £6A,  tB7,  it  mart 
appear  upon  what  particular  pefsons  the  nodoe 
was  served,  and  whether  served  by  copy  left  at  U» 
residence  or  personally,  in  order  that  there  miglit 
be  distinct  proof  of  the  parties  bound  by  the  nodosa 
and  that  the  same  must  be  shown  in  order  to  desig- 
nate the  public  places  where  such  notices  were 
posted,  and  further  that  where  such  notice  did  not 
exist  the  proceedings  of  the  board  were  Irregular. 

The  record  of  the  proceedings  filed  with  tiie 
town  olerk  must  show  evenrthlng  necessary  to 
make  the  discontinuing  proceedings  vaUd.  Peopto 
V.Caledonia  Highway  Comrs.16  Mich. 68,  where 
the  record  was  held  def  eotive  in  not  showing  notioe 
to  the  parties  interested. 

The  statutory  notice  mnst  be  given.  Blodgett  v. 
Whaley,  47  Mich.  400. 

It  must  be  served  ten  days  before  the  hearing. 
Price  V.  Stagray,  66  Mich.  17:  Dixon  v.  Fort  Huron 
Twp.  Highway  Comr.  75  Mich.  SS8. 

And  upon  the  occupants  and  parties  affected. 
Goss  V.  Westphalia  Twp.  Highway  Comr.  68  Mich. 
606;  KImbaU  v.  Homan.  74  Mich.  6B0. 

A  law  distinctly  declaring  that  none  hot  adja- 
cent owners  and  occupiers  need  be  notified  of  the 
proceedings  discontinuing  a  highway,  declares  that 
those  not  so  situated  need  not  be  regarded  In  the 
action  and  have  no  ground  of  complaint.  Ki  jihaU 
V.  Homan,  tupra. 

Notice  Is  not  required,  under  the  Misstasippi  lava, 
to  be  given  to  individuals  in  order  to  dlsoontinoe 
a  public  road.  Nicholson  ▼•  Btookett,  1  Walk. 
(Miss.)  67. 

The  control  of  courts  in  the  disoontinoanoe  of 
public  roads  is  absolute*  no  notioe  or  jnry  being 
required.    Ihid. 

It  Issufladent,  under  the  Oregon  Code  (Sect  406S. 
of  HilPs  Code),  to  post  copies  of  the  notioe  vacating 
or  altering  a  highway,  and  the  original  notice  need 
not  be  posted.  Yedder  v.  Marlon  County.  SS  Or. 
£64,  limiting  Mlnard  v.  Douglas  County,  9  Or.  SOB: 
King  V.  Benton  County,  10  Or.  512. 

In  Latimer  v.  Tillamook  County,  S  Or.  fSL  thne 
was  a  petition  to  vacate  a  country  road,  the  court 
held  the  affidavit  nf  posting  notices,  although  am- 
biguous,  was  sufficient,  the  court*8  general  eotrlei 
showing  legal  notioe  of  the  intended  applicatloo 
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^ion  was  filed  anu  notice  published.  Their 
<lainafl;es  for  such  racatioD  have  not  been  as- 
sefised.  The  published  notice  was  not  di- 
rected to  any  one  by  name,  and  plaintiffs 
neTer  saw  it,  and  had  no  knowleage  of  it 
until  long  after  the  highway  was  vacated. 


and  defendant  had  closed  it  up.  It  is  charged 
that  the  board  acted  without  Jurisdiction, 
and  that  its  action  attempting  to  vacate  the 
highway  was  void.  An  injunction  is  prayed 
for  to  restrain  defendant  from  obstructing 
the  highway.    A  demurrer  to  the  petition 


md  the  facts  satisCaotorlly  appearing  to  the  court. 

The  Fennsylvanla  praotioe  in  proceeding  to  va- 

ite  a  road  la  to  give  notice  to  the  supervisors  and 
to  the  pabilo  as  well  as  to  the  landowner  or  occu- 
l>ieTB  of  the  vacated  road.  Abinirton  Road,  8  Pa. 
T>!8t.  Rep.  2Sa. 

A  ooDsiderable  change  in  the  location  of  a  hlirh^ 
^ray  crossing  under  a  railroad  trestle,  accompanied 
l>y  a  change  of  the  course  of  the  road  for  some  dig- 
tSLoce  therefrom,  is  not  **a  slight  alteration*^  which 
can  be  made  by  the  highway  authorities  without 
notlee  to  the  company,  or  oompUance  with  the 
statute  for  laying  out  roads,  so  as  to  make  the  com- 
pany responsible  therefor.  Hill  v.  Fort  Royal  St 
mr.  a  R.  Co.6  L.  R.  A.  849. 818.  C. 883. 

The  circuit  court  has  a  right  to  revoke  the  order 
of  a  county  court  upon  the  discontlouanoe  of  a 
road  without  notice  to  the  pubUo.  Conrad  v.  Lewis 
County,  10  W.  Va.  TB4. 

The  condemnation  of  land  for  the  use  a  highway 
la  in  the  nature  of  a  judgment  Inter  partes^  to  the 
validity  of  which  notice,  actual  or  presumptive.  Is 
indispensable  to  the  discontlnuanoe  of  a  highway 
although  a  Judgment  In  some  sense  operates  in 
rem.    Haynes  v.  Lassell,  29  V 1. 157. 

Notice  of  the  discontinuance  of  a  highway  Is  not 
necessary  to  be  given  to  the  owner  of  lands  through 
which  It  passes.    Ibid, 

Notice  must  be  ser?ed  upon  each  owner  or  oc- 
cupier of  land  lying  within  or  abutting  thereon, 
as  shown  by  the  transfer  books  In  the  aud1tor*8 
office  when  such  owner  resides  in  the  county,  and 
the  notice  must  also  t>e  published  four  weeks  In 
eome  newspaper  printed  in  the  county  under  sec- 
tion 986  of  the  Code  (section  1426,  McGlain^s  ed.), 
and  where  such  notice  Is  not  given  the  proceedioge 
are  Irregular.  State  v.  Anderson,  89  Iowa,  275. 
State  V.  Wdmer,  64  Iowa,  244;  McBumey  v.  Graves. 
66  Iowa.  814;  Snyder  v.  Foster,  77  Iowa,  641;  Chicago. 
B.  L  &  P.  R.  Oo.  V.  Elhthorpe.  78  Iowa,  418:  State  v. 
Minneapolis  ft  8t  L.  R.  Co.  (Iowa)  Oct.  4, 1803;  State 
▼.  Iowa  Cent  R.  Co.  (Iowa)  May  21, 1884. 

Notice  Is  necessary,  under  the  Illinois  act,  of  the 
time  of  meeting  to  hear  petition,  and  being  juris- 
dictional the  commissioners  have  no  power  wlth> 
out  it,  Oran  Highway  Comrs.  v.  Hobllt,  19  111. 
App.  260. 

There  Is  no  Jurisdiction  under  the  Nebraska  stat- 
utes in  cases  where  notice  has  not  been  given. 
Robinson  v.  Math  wick,  6  Neb.  264;  State  v.  Otoe 
County  Comrs.  6  Neb.  183;  Doody  v.  Vaughn,  7 
Neb.  8L 

The  posting  of  the  notice  must  be  proved.  State 
V.  Otoe  County  Comrs.  tupra. 

It  is  essential  In  order  to  give  the  county  board 
Jurisdiction,  and  when  it  meets  to  stai  e  the  time  for 
objections  there  Is  no  Jurisdiction  If  the  parties  do 
cot  appear.    Beatty  v,  Betthe,  28  Neb.  210. 

Yet  it  has  been  held  not  necessary  under  the  In- 
diana statutes,  the  proceedings  being  summary. 
State  V.  Schults,  67  led.  19;  Gibbons  v.  Copper,  67 
Ind.  81. 

And  see  inifra,  head  ^*State  leoidation  regard- 

YL  Th€neee88{tyofviewen, 

Before  a  highway  can  be  discontinued,  it  must 
have  been  reported  upon  by  viewers  appointed  by 
the  court,  or  the  court  must  sit  in  term.  Thonus 
V.  Hawkins,  20  Ga.  126. 

So  the  county  courts  act  Judicially,  and  not  on 
tbelr  own  personal  knowledge;  they  must  adjudi- 
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cate  on  the  report  of  viewers  and  not  on  such  other 
evidence  as  may  be  adduced,  their  powers  and 
duties  being  defined  by  law,  and  if  they  err  in 
Judgment,  or  if  their  order  is  not  Justified  by  the 
facts  of  the  case.  It  may  be  reversed.  Hawkins  v« 
Robinson.  6  J.  J.  Marsh.  8. 

It  must  appear  of  record  that  the  premises  were 
viewed  by  the  commissioner  and  that  he  found  a 
public  necessity  for  his  acUon.  Furman  v.  Fur- 
man,  86  Mich.  891. 

Where  the  portion  of  the  road  not  vacated  ended 
in  lands  of  a  private  owner,  the  report  of  viewers 
vacating  a  portion  of  a  road  was  set  aside.  Re 
Road  in  T^hman  Twp.  7  Kulp,  404. 

The  right  to  remonstrate  against  the  report  of 
viewers  upon  the  alteration  of  a  highway  exists 
until  after  the  second  reading  of  such  report;  sec- 
tion 4065  of  Hlll*s  Oregon  Code  providing  that  the 
court  Shall  cause  the  same  (the  report  of  the 
viewers)  to  be  publicly  read  on  two  different  days. 
Latimer  v.  Tillamook  County,  &  Or.  291. 

It  Is  not  necessary  however,  that  the  viewers 
should  resurvey  the  road  adopted.  Penny  Pot 
Landing  (Com.  v.  Philadelphia),  16  Pa.  79;  South- 
ampton Road,  21  Pa.  866. 

The  power  of  the  court,  under  the  Pennsylvania 
Act  of  June  18, 1886,  section  18,  giving  the  court  of 
quarter  sessions  authority  upon  application  by  pe- 
tition to  change  or  vacaie  the  whole  or  any  part  of 
any  private  or  public  road  laid  out  by  authority  of 
law,  whenever  useless.  Inconvenient,  or  burden- 
some, by  views  and  reviews  is  discretionary  to 
grant  the  view  and  not  'compulsory.  NewviUe 
Road  case,  8  Watts,  ITS. 

The  v1ewer*s  report  must  be  accompanied  with  a 
plat  or  draft  of  the  part  vacated  and  of  the  substi- 
tuted road  with  the  courses  and  distances,  no  mat- 
ter how  certain  the  body  of  the  report  may  be,  the 
coun>es  and  distances  being  indispensable  in  the 
return  of  a  new  road,  so  that  the  surveyors  may 
ascertain  the  precise  part  of  the  new  road,  and  as 
evidence  upon  which  to  prosecute  for  its  obstruc- 
tion.   Case  of  Uutberford^s  Road,  10  Serg.  &  R.  120. 

An  order  to  vacate  a  road  which  directs  the 
viewers  to  return  a  plan,  is  not  Invalidated  by  the 
non-return  of  the  plan  the  law  not  requiring  it, 
the  direction  being  merely  superfluous.  Road  In 
Jackson  Twp.  9  Pa.  85;  Case  of  Road  In  Abblngton 
Twp.  14  Serg.  &  R.  81. 

Where  a  road  was  laid  out  between  two  counties 
along  their  division  line,  under  the  Pennsylvania 
Act  of  1888.  fi  £6,  it  was  held  that  an  attempt  to  va- 
cate such  road  in  one  county  by  review  was  In- 
valid, and  that  the  re\iew  must  be  Joint.  Roaring 
Creek  Road,  11  Pa.  866. 

Under  the  Pennsylvania  Act  of  June  13, 1886,  the 
viewers,  although  they  return  an  entirely  new  road 
may  vacate  and  restrain  the  vacation  of  the  old 
one,  to  such  portions  as  are  useless,  inconvenient, 
or  burdensome  within  the  statute.  Loretto  Head 
29  Pa.  860. 

The  application  to  vacate  must  set  forth  clearly 
and  distinctly  the  situation  and  other  circum- 
stances of  such  road  or  highway,  or  of  the  part 
thereof  desired  to  be  vacated,  and  therefore  a  draft 
of  a  new  road  and  the  report  of  the  viewers  de- 
claring all  other  roads  superseded  thereby  vacated, 
but  not  stating  what  roads  were  superseded,  re- 
porting no  draft  of  them,  was  held  not  to  comply 
with  the  requirements  of  the  act  and  the  proceed- 
ings were  set  aside.    Road  In  Roes  Twp.  86  Pa,  87. 

Where  the  viewers  reported  in  favor  of  the  va« 
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because  the  court  had  no  jurisdiction,  and 
the  facts  stated  did  not  entitle  plaintiffs  to 
the  relief  demanded,  was  sustained,  and, 
plaintiffs  standing  upon  their  petition,  Judg- 
ment was  rendered  against  them  for  casts. 
2.  This  record  presents  two  questions  for 


determination:  (1)  Was  the  action  of  the 
board  of  supervisors  in  racating  the  hi^fawaj 
void  by  reason  of  want  of  jurisdictioti  T  And 
(2)  may  plaintiffs  avail  themselyes  in  aucfa 
a  case  of  the  remedy  by  an  action  in  equity 
for  an  injunction,  or  are  they  limited  to  oer- 


eatlon  and  laid  out  another  road,  but  did  not  ex- 
tend it  to  the  terminus  of  the  old  road  but  to  a 
point  interseotiDiraootliAr  road  which  did  not  run 
to  the  terminus,  the  court  held  that  if  it  was  more 
advantaffeoua  to  the  public  thai  the  vacated  road 
should  be  supplied  in  part  by  another  already  laid 
out,  the  viewers  were  right  In  adopiinsr  It.  UesB^s 
MiilBoad,21Pa.S17. 

Tbe  report  of  viewers  tlndinir  that  the  road  had 
become  uselees,  dangerous,  inconvenient,  and  bur- 
densome and  ought  to  be  vacated,  is  certain  and 
absolute;  and  the  further  report  that  the  vacation 
should  take  effect  when  the  new  road  was  ready 
for  use,  only  identilies  the  new  road  which  is  to  be 
substituted  for  the  one  vacated,  putting  in  express 
words  tbe  direction  as  to  tbe  time  of  actual  closing, 
which  otherwise  would  follow  as  an  Implication  of 
law  from  tbe  24th  section  of  the  Act  of  1880.  Roads 
in  Londonderry  Twp.  120  Pa.  244. 

Where  an  order  issued  to  viewers  to  ^vlew  and 
vacate  part  of  a  public  road  leading  from  tbe  York 
ft  Gettysburgh  turnpike  at  a  certain  residence  to 
tbe  said  turnpike  at  a  Of^rtain  other  residence*^ 
following  the  language  of  tbe  petition,  it  was  held 
erroneous,  as  not  complying  with  the  law  requir- 
ing the  application  to  vacate  a  road  to  **8et  forth 
in  a  dear  and  distinct  manner  the  situation  and 
other  circumstances  of  such  road  or  highway"  part 
of  the  road  leading  from  the  York  ft  Qettsrsburgh 
turnpike  to  another  road  and  not  back  to  the  same 
turnpike.  Road  m  Jackson  Twp.  10  Lano.  L.  Rev. 
266. 

Where  the  viewer's  Report  vacating  a  part  of  a 
highway  and  laying  out  a  new  road  was  confirmed 
absolutely,  and  an  order  made  opening  the  new 
road  in  compliance  with  which  the  supervisors  did 
some  work  upon  tbe  road,  and  afterwaird  a  petition 
was  presented  under  the  Pennsylvania  Act  of  May 
8,  1866  (Pamphlet  Laws,  422),  for  vacation  of  the 
whole  of  the  new  road,  and  such  viewers  reported 
in  favor  of  the'vacatf on  and  exceptions  were  taken 
upon  the  ground  of  want  of  jurisdiction,  and  al- 
leging that  tbe  road  had  not  been  opened  in  part, 
tbe  court  held  that  such  road  was  under  the  act 
opened  in  part.  Union  Twp.  Road,  10  Pa.  Co.  Ct. 
Rep.  438. 

The  California  statute  does  not  provide  for  view- 
ers in  the  matter  of  a  discontinuance  of  a  highway. 
McKenzie  v.  Oilmore  (CalJ  June  8, 1893. 

Neither  are  they  necesj^ary  under  tbe  Indiana 
revised  statutes.  Vandever  v.  Garsbwller,  68  Ind. 
186. 

YIL  The  quesUim  of  wUtUy. 

It  is  settled  that  witnesses  cannot  give  an  opinion 
as  to  whether  or  not  the  opening  or  vacation  of  a 
highway  will  be  a  public  utility.  Hughes  v.  Beggc>. 
114  Ind.  427;  Loshbaugh  v.  Birdsell,  90  Ind.  466; 
Yost  V.  Conroy.  92  Ind.  464,  47  Am.  Rep.  166;  Tbomp- 
SOD  V.  Deprez,  96  led.  67:  White  v.  Bailey,  10  Mich. 
156:  Faircblld  v.  Bascomb,  86  Y t.  398. 

The  question  whether  tbe  street  should  be  kept 
open  or  vacated  is  purely  a  matter  of  expediency, 
and  one  for  tbe  determination  of  the  municipal  as- 
sembly and  not  of  tbe  courts.  Olasgow  v.  St. 
Louis,  107  Mo.  198:  i^tate  v.  Clarke.  54  Mo.  86, 14  Am. 
Rep.  471;  Sprin  ff  field  R.  Co.  v.  Springfield,  86  Mo. 
676;  Kittle  v.  Fremont,  I  Neb.  829. 

Questions  of  public  necessity,  negligence,  and  de- 
lay are  ones  of  fact  to  be  determined  on  the  evi- 
dence.   Reilly  v.  Racine,  61  Wis.  &!6. 

The  necessity  of  the  abandonment  must  be  found. 
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Grand  Rapids  v.  Grand  Rapids  ft  1.  R.  Cou  IB  Midi. 
641;  Rich  v.  Gow,  19  HI.  App.  8L 

In  Spiegel  v.  Gansberg,  44  IndL  418,  It  was  held 
that  it  was  not  a  question  for  the  courts,  whether 
it  was  expedient  to  vacate  a  street  or  allvy  m  a 
oity,  but  tbe  matter  was  one  for  the  oonsfderBtkn 
of  the  common  connciL 

Yet  It  has  been  held  that  whether  or  not  an  al- 
teration in  a  highway  is  of  common  neoeealty  and 
convenience  Is  a  question  for  the  court.  Heiple  v. 
Clackamas  County,  20  Gr.  147. 

So  the  petition  to  vacate  must  describe  the  por- 
tion of  the  highway  sought  to  be  vacated,  leaving 
two  questions  to  be  tried,  one  the  utility  or  noanti]- 
ity  of  tbe  highway,  and  the  other  the  qnestloo  of 
damages,  both  questions  being  for  Judicial  deter- 
mination.   Gook  V.  Quick,  127  Ind.  477. 

The  private  interests  and  oonvenlenoe  of  cHlaens 
must  be  considered  and  materially  operate  upon 
tbe  determination  of  tbe  question,  whether  a  tows- 
ship  road  should  be  vacated.  DeForest  v.  Wheeler. 
5  Ohio  St.  286. 

Yet  such  interests  must  give  way.  If  the  trfbonaL 
upon  tbe  merits,  is  convinced  that  the  pubtio  good 
requires  a  discontinuance  of  the  highway,  even 
though  such  discontinuance  might  be  Injurioai  to 
individuals.    Strafford's  Petition,  14  N.  H.  aOL 

Tbe  return  of  surveyors  must  show  that  tfaer 
considered  both  the  public  and  the  private  cod- 
venlenoe,  and  their  return  must  show  such  fSct 
and  its  neglect  in  this  respect  wfll  entitle  tbe  ap- 
plicant to  have  It  set  aside.  State  v.  Lippfnooct,  25 
N.J.  li.  4S4. 

Where  in  proceedings  to  vacate  a  highway  the 
evidence  tended  to  prove  that  It  was  not  a  public 
utility,  tbe  court  refused  to  disturb  .the  flndinr. 
Cook  V.  Quick.  127  Ind.  477. 

Tbe  Ohio  statutes  (Swan's  Rev.  Stat,  I G8,  p.  SlOi. 
require  two  circumstances  to  concur  to  authorise 
trustees  to  vacate  a  township  road:  first,  that  tbe 
road  shall  have  t)ecome  useless,  and  second,  that 
no  injustice  will  be  done  by  its  vacation,  tbe  (tin 
being  necessary  to  give  the  trustees  JurlsdictloD. 
De  Forest  v.  Wheeler,  supra. 

The  duration  of  tbe  enjoyment  depends  upon  tbp 
continuance  or  discontinuance  of  tbe  road,  which 
lepends  not  on  the  will  or  interest  of  an  Individ* 
ual,  but  on  the  common  and  pubUo  sentlmeot. 
Cole  V.  Shannon,  1  J.  J.  Marsh.  218. 

The  interest  which  the  owner  of  land  has  in  a 
public  highway  passing  through  It  is  of  no  other 
kind  than  that  which  other  citizens  may  claim: 
r he  road  being  established  for  public  convenience 
tbe  rights  of  all  are  personally  the  same,  and  there- 
fore the  owning  of  such  land  grives  tbe  owner  no 
exclusive  or  peculiar  right  to  the  road.    Ibid. 

In  People  v.  Griswold,  07  N.  Y.  60,  the  commis- 
sioners had  laid  out  a  highway  pursuant  to  order, 
the  damages  being  assessed  without  appeal,  but 
the  road  was  not  opened  or  worked,  and  on  a  sab- 
sequent  date  the  defendant  upon  a  certificate  of 
twelve  freeholders  that  sutsh  way  was  unneoessarr 
and  useless,  ordered  its  diso<>ntinuance  and  relused 
to  open  and  work  it.  It  was  held,  the  power  to  die- 
continue  roads  under  1  Rev.  Stat.,  •  61,  p.  617,  wtf 
given,  not  because  they  had  been  for  a  long  time 
open  to  the  public,  but  because  after  having  been 
some  time  open  they  had  become  useleos  and  on- 
necessary. 

The  Jury  called  under  New  York  revised  statutes 
must  only  find  that  It  is  useless  and  unnecessarr. 
and  not  that  it  is  old.    People  v.  Griswold,  mivra> 
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tiorarl  proceedings?  We  first  consider  the 
question  of  notice.  The  form  of  notice  re- 
quired to  be  given  is  prescribed  by  the  Code, 
and  the  notice  must  be  served  **  on  each  owner 
or  occupier  of  land  lying  on  the  proposed 
highway,  or  abutting  thereon,  as  shown  by 


the  transfer  books  in  the  auditor's  office,  who 
resides  in  the  county,  in  the  manner  provided 
for  the  service  of  original  notice  in  an  action 
at  law ;"  and  it  is  also  provided  that  the  no- 
tice be  published  for  four  weeks.  Code,  g 
936.     The  giving  of  the  notice  required  by 


A  penon  throuffb  whose  land  it  may  be  proposed 
to  eetabUsh  a  hlgbway,  or  through  whose  land  a 
hlfirhway  established  is  soufirht  to  be  changed  or  va- 
cated, may  oppose  such  vacation  on  the  crround  of 
ioutility  and  claim  damages,  which  are  to  be  as- 
seesed  if  the  reviewers  find  in  favor  of  the  utility. 
Butterworth  v.  Bartlett,  60  Ind.  637. 

Id  Com.  v.  Rozbury,  8  Mass.  457,  certiorari  was 
brought  to  obtain  a  reversal  of  an  order  of  a  court 
diecontlDuIng  a  certain  highway,  the  petition  for 
the  dieoontlnuanoe  alleging  that  by  tiie  laying  out 
of  a  turnpike  road  a  section  of  ilie  road  in  question 
which  passed  over  the  petitioner*  s  land  was  ren- 
dered useless.  It  was  held  that  the  court  had  power 
to  discontinue  the  way,  upon  the  ground  that  it 
had  Iwcome  useless,  and  that  the  court  would  not 
iDquire  Into  the  question  of  expediency  for  dis- 
continuance. 

▼m.  lrreaularUie8  in  the  proeeedHngt  or  order. 

Where  an  order  laying  out  a  new  road  and  dls- 
contiDulDg  an  old  road  is  void,  as  to  the  (part 
relating  to  the  laying  out  of  the  new  road,  it  is 
▼old  in  tato,    Isham  v.  Smith,  21  Wis.  8S. 

If  a  town  commissioner  is  incompetent  to  act  the 
report  of  the  board  is  invalid.  Nasbua*s  Petidon, 
12  N.  H.  425;  Strafford's  PeUtion,  14  N.  H.  80. 

In  order  to  entitle  one  to  the  reversion  of  an 
order  of  county  commissioners  changing  the  loca- 
tion of  a  highway  under  the  Massachusetu  Stat- 
utes of  1874,  chapter  8Q61,  it  must  be  shown  that 
more  than  a  necessary  and  reasonable  change  is 
ordered.  I>avis  v.  Hampshire  County  OomrB.11 
!<.  R.  A.  750, 168  Mass.  218. 

Where  a  petition  for  vacation  merely  stated  it  as 
useless,  inconvenient,  and  burdensome,  without 
showing  the  facts  or  circumstances,  the  report  of 
the  jury  of  view  following  the  same  line,  it  was 
held  that  such  proceedings  were  defective  as  not 
showing  the  situation  and  circumstances  upon 
which  the  court  could  exercise  Its  discretion. 
Abington  Road,  8  Pa.  Dist.  Rep.  226. 

80  where  no  ground  for  the  application  for  the 
discontinuance  was  stated  In  the  return  to  the 
alternative  mandamus,  and  it  did  not  appear  by 
the  return  whether  the  jury  of  freeholders  found 
that  tbe  road  was  useless  and  unnecessary  by  rea- 
son of  there  being  no  occasion  for  it,  or  because 
such  occasion  has  ceased,  or  by  reason  of  its  prov- 
ing to  be  of  no  public  use  or  convenience,  the 
court  held  the  proceedings  for  the  discontinuance 
of  tbe  road  were  void.  People  v.  Pike,  18  How. 
Pr.70. 

In  the  above  case  the  court  also  held  that  the 
proceediDgs  for  the  discontinuance  of  the  road 
were  void  for  tbe  further  reason  that  they  could 
not  be  taken  within  four  years  from  the  time  of 
the  filing  of  the  appeal  upon  decision  fixing  tbe 
road.    Jbid. 

Again  where  neither  the  application  to  the 
court  of  common  pleaa,  nor  the  surveyor's  return, 
showed  in  what  township  or  county  tberoad  was 
situate,  it  was  held  tbe  proceedings  vacating  such 
highway  were  invalid  and  must  be  set  aside.  State 
V.  Allen,  11 N.  J.  L.  128. 

Where  an  order  of  the  court  discontinuing  a 
road  is  irregular,  it  cannot  be  set  aside  for  that 
cause  at  a  subsequent  term  of  the  court,  however 
erroneous  it  may  be ;  it  can  only  be  corrected  by 
applying  for  reviewers  and  proceeding  according 
to  the  provisions  of  tbe  Kentucky  act.  Barr  v. 
Stevens,  1  Bibb,  202. 
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An  ordinanee  changing  the  grade  of  the  street 
by  carrying  it  over  a  railroad,  and  containing  a 
clause  vacating  part  of  the  street  approaching  the 
ralli  iid,  was  held  unreasonable  as  defeating  its 
object.    Read  v.  Camden,  64  N.  J.  L.  847. 

The  mere  fact  that  the  accommodation  of  a  per- 
son over  whose  lands  the  vacated  portions  of  a 
higjiway  ran  was  one  of  the  reasons  for  its  vaca- 
tion, was  held  not  to  render  the  ordinance  void. 
SUte  V.  EUmbetb.  64  N.  J.  L.  4AS. 

A  petltiun  discontinuing  a  highway,  signed  by 
two  members  only  of  the  committee,  may  be 
amended  by  the  signature  of  a  third.  Hilton*s 
Petition,  20  K.  H.  26L 

The  return  of  a  commissioner  of  highways  that 
he  laid  out  or  discontinued  a  highway,  is  not  suffi- 
cient inasmuch  as  it  does  not  carry  with  it  the 
presumption  that  he  determined  there  was  a  pub- 
lic necessity  for  so  taking.  Furman  v.  Furman,  86 
Mich.  801. 

Where  a  highway  was  not  legally  laid  out  by  the 
selectmen,  the  .vote  of  tbe  town  was  held  insuffi- 
cient to  show  a  discontinuance,  if  it  was  in  any 
other  way  a  legally  established  highway;  but 
where  the  road  was  not  legally  established  as  a 
highway,  the  town's  vote  was  null,  and  the  jury 
finding  no  discontinuance  the  landowner  cannot 
claim  damages  under  section  8  of  chapter  64  of 
the  New  Hampshire  Hevlsed  Statutes  before  such 
discontinuance.  Eames  v.  Northumberland,  44 
N.  H.  67. 

Where  by  an  order  of  the  court  an  old  road  was 
regularly  vacated  and  a  new  public  highway  estab- 
lished by  the  county  court,  it  was  held  that  a  sub- 
sequent order  of  the  court,  setting  aside  such  new 
highway  and  re-establisblng  the  old  one  was 
invalid,  the  term  of  court  having  expired  and  it 
being  incompetent  to  vacate  the  new  road  and  re- 
establish an  old  one,  otherwise  than  after  notice, 
petition,  and  review  In  the  manner  provided  by 
the  statute.    Relff  v.  Conner,  10  Ark.  241. 

Where,  after  a  city  alley  had  been  vacated  by 
order  of  the  city  council  upon  petition  of  the 
adjoining  lotowners,  who  claimed  no  oomiiensa- 
tlon  by  way  of  damages,  the  ordinance  not  pro- 
viding therefor,  it  was  subsequently  sought  to 
vacate  such  street  ordinance  and  to  reopen  the 
alley  by  the  city  authorities,  it  was  held  that  tbe 
vacating  ordinance  was  not  invalid  by  reason  of 
its  not  providing  for  damages,  and  the  city  was 
estopped  from  denying  its  validity,  and  that  tbe 
subsequent  ordinance  did  not  repeal  the  former. 
Belleville  v.  Halloweli,  41  Kan.  192. 

Where  an  order  appointing  surveyors  to  vacate 
a  public  road  was  removed  on  certiorari  and  tbe 
surveyors  desisted  from  proceeding,  it  was  held 
that  the  court  had  no  power  to  order  other  sur- 
veyors to  proceed  and  that  their  return  was  there- 
fore void.    State  v.  Adams,  66  N.  J.  L.  834. 

Where,  after  dedication  and  before  the  land  be- 
came subject  to  the  provisions  of  the  city  charter, 
surveyors*  apppinted  under  the  highway  act,  by 
their  certificate  and  return,  vacated  the  strip  of 
land  and  assumed  authority  to  annul  the  dedica- 
tion pro  tanto,  the  street  never  having  been  recog- 
nized by  public  authority  as  a  public  highway,  tbe 
court  held  such  proceedings  null  and  void  for  want 
of  jurisdiction  in  the  court  of  common  pleas  to  ap- 
point surveyors  to  alone  vacate  an  act  of  dedica- 
tion. Jersey  City  v.  State,  80  N.  J.  L.  821,  foUowuig 
Holmes  v.  Jersey  City,  12  N.  J.  Eq.  290. 

In  People  v.  Three  of  the  Judges  of  Suffolk 
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the  statute  is  necessary  in  order  to  confer 
jarlsdiction  on  the  board  of  supervisors  to 
act  in  the  matter.  No  notice  was  ever  served 
upon  the  plaintiffs,  who  were  owners  of  land 
abutting  on  the  hiehway  proposed  to  be  va- 
cated.    The  fact  of  their  ownership  appeared 


from  the  transfer  books  In  the  audi  ten- *s  of- 
fice,  and  they  were  in  fact  residents  of  the 
county,  and  lived  upon  their  land.  Under 
such  circumstances  Uie  board  had  no  juris- 
diction to  vacate  the  highway,  and  its  action 
was  absolutely  void.    Bnfder  t.  Ftmier,  77 


County,  S4  Wend.  248,  the  blirhwar  oommtosloneiv 
ordered  a  road  to  be  closed  upon  oondltioo  that 
proper  swiDff  gates  were  made  and  supported, 
upon  a  petition  for  dlsconttnuanoe  supported  by 
the  evidence  of  twelve  freebolden  that  the  same 
was  useless  and  unneoeesary.  It  was  held  that  tbe 
order  was  void  as  not  wlthlo  tbelr  authority. 

Where  a  petition  was  presented  to  a  board  for 
tbe  vacation  of  a  road  and  a  day  fixed  forbearing, 
when  viewers  were  appointed  who  reported  that  a 
portion  of  the  road  bad  recently  been  abandoned 
and  recommended  that  the  road  be  made  a  private 
road,  and  that  the  landowners  give  a  deed  to  tbe 
county  for  that  purpose,  the  report  being  adopted 
but  no  deeds  or  other  steps  taken  to  procure  sucb 
road,  and  nothing  further  was  done  until  the 
board  rescinded  the  previous  order  and  ordered 
tbe  road  to  be  opened  as  a  public  highway,  tbe 
court  held  that  under  tbe  circumstances  tbe  order 
was  not  an  abandonment  of  a  highway,  the  acts 
of  tbe  board  of  supervisors  being  ultra  vires  and 
not  imputable  to  tbe  public  MoKensle  v.  Qilmore 
(Oal.)  June  8, 1808. 

IZ.  uipplloaflon  to  vaeaU, 

Under  the  Bevised  Laws  of  New  Jersey,  page 
AT,  fi  4,  a  road  Is  considered  as  such  from  the  time 
appointed  for  the  opening  of  it,  and  therefore  an 
application  to  the  court  to  vacate  is  properly  in- 
stituted after  the  time  for  opening  the  road  has 
passed.  State  v.  Judges  of  Salem  Pleas,  9  N.  J.  L. 
808. 

And  where  tbe  application  is  to  lay  out  a  new 
road  and  to  vacate  a  portion  of  an  old  one,  the 
portion  of  the  old  road  vacated  must  be  shown  as 
well  as  the  intended  new  one.  State  v.  Llpplncott, 
26  N.  J.  L.  484. 

In  MlJton*s  Petition,  20  N.  H.  261,  tbe  court  al- 
lowed tbe  petition  for  tbe  discontinuance  of  a 
highway,  which  was  signed  by  two  members  of 
the  committee,  to  be  amended  by  the  third  signa- 
ture. 

A  petition  for  tbe  vacation  is  sufficient  If  it 
shows  that  it  |8  open  and  used  as  a  public  street, 
without  showing  tbe  authority  opening  it.  Swan- 
son  Street,  168  Pa.  881;  Vacation  of  Henry  Street. 
Alleaheny  City,  128  Pa.  846;  Re  Vacation  of  Alley 
on  Beatty*s  Plan,  in  Pittsburgh.  104  Pa.  622. 

It  has  been  held  that  the  question  of  the  quallfl- 
oatlon  of  petitioners  for  the  vacation  of  a  highway 
as  ^^freeholders  of  the  vicinity**  must  be  raised  on 
the  record  in  the  trial  court  by  specific  exception, 
to  be  available  upon  appeaL  Swanson  Street, 
•tipra. 

In  Keena  v.  Placer  Gounty  Supis.,  88  Cai.  11,  It 
was  contended  that  the  petition  for  the  abandon- 
ment of  tbe  road  in  question  was  not  accompanied 
by  a  bond,  and  was  therefore  insufficient  to  meet 
tbe  requirements  of  tbe  statute  (sectlr  ns  2681  to 
2696  of  tbe  Political  Code),  and  the  court  held  no 
bond  was  required  when  the  petition  was  only  for 
tbe  abandonment  of  a  highway. 

It  is  necessary  to  ascertain  and  describe  the 
road  with  certainty.  Stephenson  v.  farmer,  4B 
Ind.  284;  Cook  v.  Quick,  127  Ind.  477. 

Neither  is  it  necessary  that  the  petition  should 
be  in  writing,  except  for  the  exactness  of  the 
road  In  Its  survey  tbe  proceedings  need  not  be 
like  those  Instituted  to  survey,  locate  and  establish 
bighwajrs.    Higbam  v.  Warner,  68  Ind.  549. 

See  further,  head  Z.,  Infra, 
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X.  State  leoMation  rtaardlng. 

The  Alabama  Civil  Oode,  title  18,  ohap.  14,  art 
1,  vol.  1,  p.  847,  fi  1888,  provides  that  public  roa^ 
can  only  be  changed  or  discontinued  upon  appli- 
cation to  tbe  court  of  county  commlssiooen..  tbe 
proceedings  to  be  by  way  of  petition  with  thirty 
days*  notice  by  advertisement  at  tbe  court- boose 
door,  and  three  other  public  places,  too.  in  the 
immediate  neighborhood  of  tbe  road«  under  seo* 
tlon  1380. 

Section  1881  provides  for  the  appolntmeDt  of 
viewers. 

Arizona  Rev.  Stat.  ed.  1887,  title  S7,  ohap.  I,  p.  4K. 
fi  2760,  regulates  the  proceedings  relating  to  tbe 
vacation  of  highways,  and  provides  for  tbe  ootioe. 
vlewecs,  etc. 

Under  section  6889  of  the  Arkansas  Digest  of 
Statutes,  ed.  of  1884;  chap.  18L  p.  1144«  coonty 
courts  have  power  to  make  and  enforce  orders  for 
vacating  or  changing  public  roads  or  parts  thereof, 
tbe  proceedings  being  regulated  by  secdona  8027. 
5628, 6929,  of  the  same. 

By  section  2643  of  tbe  Oallfomla  Political  Oode, 
sub-division  2,  tbe  board  of  supervisors  of  counties 
has  power  and  is  compelled  to  record  roads  mban- 
doned  to  the  public. 

And  under  the  same  section  it  has  been  fadd  tbst 
the  phrase  **proper  ordinance**  meant  proper 
order  of  the  board  of  supervisors.  Keena  v. 
Placer  County  Suprs.  88  CaL  11. 

Section  2621  of  the  Political  Code  of  Oaltfomia, 
pt.  £.  title  6,  p.  404  (I>eering*8  Annotated  Oode  and 
Statutes,  voL  I.),  provides  that  a  road  laid  out  and 
worked  and  used  as  provided  in  that  chapter  shall 
not  be  vacated  or  cease  to  be  a  highway  until  so 
ordered  by  the  board  of  supervlsoiBof  the  oountf 
In  which  the  said  road  is  located. 

Section  2648  gives  power  to  the  supervisors  (8i  to 
abolish  or  abandon  such  roads  as  are  not  neces- 
sary. 

And  by  section  2681.  any  ten  freeholders  may  peti- 
tion in  writing  the  board  to  alter  or  diacootlnos 
and  lay  out  new  roads;  section  2688  providing  for 
the  form  and  substance  of  the  petition  mod  seo- 
tloos  2683  and  2684,  for  the  bond  and  appointment 
of  viewers  respectively. 

Where  a  dty  official  map  did  not  show  a  certain 
avenue,  although  proved  by  the  board  and  latlfled 
by  the  legislature,  but  the  same  was  showa 
upon,  the  1andowner*8  map,  a  later  act  of  the  le^is* 
lature  amending  the  consolidation  act  and  provid- 
ing that  all  tbe  streets,  alleys,  etc,  laid  down  on 
the  first-mentioned  map  were  to  be  declared  pufalio 
property  and  providing  for  tbe  repair  and  owner- 
ship of  tbe  same,  which  latter  act  it  was  contended 
did  not  include  the  avenue  inasmuch  aa  it  was  not 
named  on  the  map,  and  tberefCre  It  must  l>e  takea 
as  rejected  and  discontinued  as  a  highway,  the 
court  held,  there  being  no  express  words  of 
discontinuance  and  the  purpose  of  the  act  belnf 
to  provide  for  the  improvement  of  streets,  that 
therefore  it  would  be  a  strange  inference  to  hold 
that  the  omission  to  name  other  streets  then  opea 
meant  an  intention  to  vacate  them.  People  v. 
Hlbermia  Sav.  ft  Loan  Boa  84  GaL  9BL 

By  section  791.  clause  8,  of  chapter  88  of  Hlini 
Annotated  Statutes  of  Colorado,  the  board  of 
county  commissiooerB  has  power  to  alter  or  dis- 
continue any  road  runntng  into  or  through  the 
county,  and  to  perform  all  duties  relating  thereto. 

The  (General  Statutes  of  Connecticut,  ed.  1888,  titls 
44i  chap.  160,  6  2708,  provide  that  the  seteetmen  of 
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Iowa,  641 ;  Ohicoffo,  R.  L  A  P.  R,  Co,  y. 
mutharpe,  78  Iowa.  418 ;  SUate  v.  Weimsr,  64 
Iowa,  244 ;  State  ▼.  Anderaan,  89  Iowa.  275 ; 
McBumey  v.  QravM,  66  Iowa,  314 ;  State  v. 
Mi7iveapolU  d  St.  L.  B.  Co,  (Iowa)  56  N. 
W.    Rep.    401 ;  StaU  v.   Iowa  Cent,   R,    Co, 


(Iowa)  59  N.  W.  Rep.  85.  Even  the  pub- 
lished  notice  did  not  comply  witti  the  re- 
quirements of  the  statute.  *  It  did  not  set  out 
the  names  of  the  owners  of  the  land.  StcUe 
V.  Iowa  Cent,  K  Co,  (Iowa)  59  N.  W.  Kep. 
85. 


any  town,  may  with  Its  approbation  by  a  wriUnflr 
siffoed  by  them.  discontlDue  any  bifrbway  or  prlv- 
ate  way  therein,  except  when  laid  out  by  a  court 
or  the  sreneral  assembly,  and  except  where  such 
highway  is  within  a  city  or  within  a  borough  hav- 
iDK  control  of  highways  within  its  limits,  and  any 
person  agf^neved  has  a  right  to  apply  to  the  su- 
perior court  as  provided  by  9  2701. 

Section  2700  makes  all  turnpikes  and  parts 
thereof  discontinued  highways  liable  to  be  dis- 
continued as  prescribed  in  the  preceding  sections. 

By  section  2726,  the  superior  court  has  power  on 
application  of  any  person  to  discontinue  any  high- 
way in  the  countyi  which  cannot  Im  discontinued 
by  the  selectmen,  all  claims  arising  as  to  the  con- 
venience or  necessity  of  such  road,  unless  the 
parties  agree,  to  be  decided  by  a  committee  ap- 
pointed by  the  court  with  a  right  to  the  party  to 
appear  and  be  heard  and  remonstrate  against  the 
commissioner's  report. 

Section  2727  provides  for  service  of  the  applica- 
tion, and  section  2728  relates  to  damages  occasioned 
thereby,  while  sections  276S  to  2768  relate  to  the 
discontinuance  of  the  old  turnpike  roads. 

The  court  of  general  sessions  of  the  peace  and 
Jail  delivery  within  each  county  has  Jurisdiction 
imier  o/iato  change  or  vacate  public  roads,  and  also 
to  vacate  roads  Laid  out  by  special  acts  of  assembly, 
under  the  Laws  of  Delaware,  ed.  1888,  chap.  00, 1 4,  p. 
481. 

Section  5  of  the  same  provides  that  the  court  is  to 
direct,  by  order,  suitable  persons  to  view,  with  di- 
rections that  if  they  find  the  road  unnecessary 
and  one  which  ought  to  be  closed,  they  sbaU  de- 
termine who  shall  enclose  the  same  and  order  for 
the  costs  of  the  same. 

By  the  Bevised  Statutes  of  Florida,  ed.  1882.  title 
10,  chap.  1«  9  67S,  p.  272,  a  city  or  town  council  has 
power  inter  alia  to  alter  or  extend,  etc,  streets, 
lanes,  and  avenues. 

The  Florida  Act  of  February  16, 1872,  defines  the 
duties  of  county  conunlssioners  with  respect  to 
highways,  and  the  Act  of  1874,  chapter  2007,  relating 
to  the  repair  of  highways  in  a  state,  provides  that 
all  roads  and  highways  laid  out  according  to  law 
are  public  highways,  and  the  county  commissiODers 
have  power  to  discontinue  the  same  on  the  applica- 
tion of  at  least  twelve  householders  in  the  vacinity 
of  or  nearest  to  such  road  where  the  road  is  useless, 
burdensome,  or  inconvenient,  and  by  an  amended 
Act  of  1881,  chapter  8440,  persons  living  in  incorpo- 
rated cities  and  towns  were  not  called  upon  to  per- 
form any  road  duties  outside  of  the  limits  of  such 
town  or  city. 

Under  this  act  it  was  held  that  the  mere  establish- 
ment of  a  city  or  town  In  a  district  through  which 
such  road  existed  was  no  abolition  of  the  road  as 
a  public  highway,  and  that  the  powers  of  the 
county  commissioners  were  not  suspended.  State 
V.  Putnam  County  Comrs.  28  Fla.  682. 

Under  the  Georgia  Ck>de  of  1882,  pt.1.  title  0,  chap. 
7.  p.  141,  S  606,  application  for  the  discontinuance  of 
an  old  road  In  whole  or  in  part  must  be  made  to 
the  ordinaries  in  writing  and  published  as  pointed 
out  by  section  604  of  the  same  statutes. 

By  section  852,  title  6,  chap.  2,  Bev.  Stat  of  Idaho, 

sd.  1887,  p.  lliO,  a  road  not  worked  or  used  for  the 

T^erlod  of  five  years  ceases  to  be  a  highway  for  any 

purpose  whatever. 

And  by  article  8,  section  870,  subsec.  4,  the  board 

of  commissioners  by  proper  ordinance  must  abolish 
or  abandon  all  such  roads  as  are  unnecessary. 

26L.R.A. 


Under  the  Illinois  Bevised  Statutes  (Starr  ft  Cur- 
tis ed.  188S,  vol.  2.  p.  2440,  chap.  145,  par.  1>.  no  city 
council  or  board  of  trustees,  whether  incorporated 
by  special  act,  or  under  general  laws,  has  power  to 
vacate  or  close  any  street  or  alley,  or  portion 
thereof,  except  upon  three  fourths*  majority  of  all 
the  aldermen  of  the  city,  or  trustees  of  the  village> 
or  town  authorities,  by  uw  vu  oc  lucaced.  the  vote 
to  be  taken  by  ayes  and  noes  and  entered  on  the 
records,  and  damage  occasioned  by  such  vacation 
to  be  ascertained  and  paid.  And  9  2  of  the  same 
points  out  the  rights  of  adjoining  owners. 

Section  166  of  Starr  ft  Curtis'  Annotated  Statutes 
of  Illinois,  VOL  2,  p.  2170,  provides  for  twenty  days* 
notice  prior  to  the  sitting  of  the  court,  and  for 
vieweis  in  ease  of  a  change  of  a  state  or  county 
road. 

Section  159  of  the  same  and  subsequent  sections 
deal  with  the  subject  of  abandonment. 

Chapter  145  of  the  Bevised  Statutes  of  Illinois  of 
1874,  section  1,  provides  that  It  shall  require  three 
fourths  majority  of  all  the  aldermen  of  the  city, 
authorized  by  law  to  be  elected  by  such  city  to  va- 
cate or  close  any  street  or  alley,  such  vote  to  be 
taken  by  ayes  and  nayes  and  entered  upon  the  rec- 
ord of  the  council  or  board,  and  a  public  street  or 
alley  could  only  tie  closed  in  that  manner.  St. 
Louis,  A.  ft  T.  H.  B.  Co.  y,  Belleville,  ^122  IlL 
876. 

Under  the  Illinois  statutes,  a  city  has  power  to 
perform  any  acts  that  arc  not  inconsistent  with 
the  purposes  for  which  the  streets  were  established 
and  may  therefore  vacate  the  same  when  neces- 
sary.   Mt.  Carmel  v.  Shaw  till.)  January  14, 1896. 

A  city  has  power  under  the  Illinois  revised  stat> 
utes  to  vacate  a  strip  upon  each  side  of  the  street 
so  as  to  narrow  It,  where  the  act  is  not  doue  for  the 
t>eneflt  of  private  owners,  a  street  of  greater 
width  not  being  necessary  for  public  convenience. 
Ibid. 

In  Bice  V.  Chicago,  B.  ft  N.  B.  Co.,  80111.  App.  481, 
it  was  held  that  a  public  highway  would  only  be 
vacated  in  the  manner  pointed  out  by  the  Illinois 
statutes,  upon  the  petition  of  twelve  legal  voters 
residing  within  certain  distance  of  the  road  as  pro- 
vided by  the  statute;  and  further,  that  the  statute 
gave  no  right  to  substitute  one  road  for  another 
under  a  contract  with  the  railroad  company. 

Sections  5015,  6016,  5017,  of  the  Indiana  Revised 
Statutes,  ed.  1888,  vol.  2,  regulate  the  practice  In 
that  state  upon  the  vacation  of  a  highway  by  way 
of  petition,  and  notice  and  point  outi  the  duties  of 
the  viewers  and  their  report  and  the  proceedings 
thereunder. 

Section  503S  of  the  Bevised  Statutes  of  Indiana 
(Annotated  edition  of  1888,  voL  2)  provides  that 
non-user  of  a  highway  fOr  six  years  by  not  being 
opened  and  used  within  that  period  from  the  time 
of  laying  out  the  same  causes  the  road  to  cease  to 
be  a  highway,  but  any  portion  open  is  not  affected 
and  the  section  does  not  apply  to  streets  and  alleys 
in  any  town,  and  if  the  trustees  decide  that  public 
necessity  does  not  require  such  road,  the  vacated 
road  shall  be  vested  in  the  rightful  owner  who  may 
have  title  accordingly  of  the  property  in  it  on  each 
side  of  the  highway. 

In  Hughes  v.  Beggs,  114  Tnd.  427,  it  was  held  that 
sections  5015  to  5017  of  the  Indiana  Revised  Statutes 
of  1881  not  only  conferred  the  authority  in  general 
terms  to  vacate  highways,  but  expressly  provided 
for  the  vacation  of  a  highway,  or  any  part  thereof, 
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8.  Are  the  plaf  ntiffs  limited  to  procecdingB 
by  certiorari?  That  certiorari  is  a  proper 
remedy  in  sach  a  case  is  well  settled.  Tiedt 
y.  Car$tm»en,  61  Iowa,  885 ;  Smith  y.  Powell, 
65  Iowa,  215 ;  My&i's  v.  SimmSf  4  Iowa,  501 : 
Stubenrauch  v.  Ifeyenuch^  64  Iowa,  570 ;  Code, 

and  specified  wbat  should  be  done  In  case  part  of  a 
highway  was  vacated. 

In  State  v.  Huffglns*  47  Ind.  686,  the  defendants 
were  prosecuted  (or  obstruotinff  a  highway,  for^ 
merly  a  county  road  upon  which  a  gravel-road 
company  located  with  the  consent  of  the  board  of 
county  commissiooers,  and  subsequently  made  a 
change  In  the  line  of  the  road  for  a  distance  less 
tnan  a  mile,  not  Increasing  thereby  the  distance 
for  public  travel  more  than  one  eighth  of  a  mile, 
the  old  line  so  far  as  the  change  was  made  being 
ordered  vacated,  and  the  defendants  thereupon 
fencing  upon  the  old  line,  the  provisions  of  the  Act 
of  March  9,  1867  (8  Indiana  Statutes,  89i),  being 
compiled  with.  The  court  held  tbe  abandonment 
did  not  operate  as  a  vacattoo  of  the  highway,  the 
abandonment  being  a  portion  of  the  highway  run- 
ning through  lands  of  different  parties,  even 
thougb  tbe  statute  was  complied  with  and  the  land- 
owners consented. 

In  Iowa  the  boards  of  supervisors  at  any  regular 
meeting  have  power  inUr  alia  to  alter,  vacate,  or 
discontinue  any  state  or  territorial  highway  within 
their  respective  counties,  and  to  lay  out.  establish, 
or  discontinue  any  county  highway  heretofore  or 
now  laid  out  or  hereafter  to  be  laid  out  through  or 
within  their  respective  counties  as  provided  by 
law.  HcClaln*s  Annotated  Code  of  Iowa,  ed.  1888, 
vol.  1,  p.  9486,  fi  402,  subsecs.  16, 17. 

Section  141U  of  the  same  gives  the  board  of  super- 
vl9or8  general  supervision  over  the  highways  in  the 
county  with  power  inter  alia  to  change  them  as 
therein  provided. 

The  Iowa  Laws  of  1859.  chap.  12U  9  19,  par. 
17,  give  the  council  full  power  to  locate  and 
establish  streets  and  alleys,  and  to  vacate  the 
same  upon  petition  of  two  thirds  of  the  value 
of  the  real  'property  on  both  pidcsof  the  street  or 
alley, where  tbe  change  was  desired.  The  court  held 
that  under  it  the  municipal  corporations  had  the 
power  to  vacate  the  street  In  question,  where  It 
acted  with  discretion,  and  with  regard  to  the  rights 
of  Individuals.    Gray  v.  Iowa  Land  Oo.  86  Iowa,  887. 

Where  a  wltnees  testified  that  a  highway  had 
been  abandoned.  It  was  held  that  If  such  testimony 
was  offered  for  the  purpose  of  proving  that  the 
street  had  been  vacated  it  was  Incompetent  being 
a  matter  of  record,  the  power  to  vacate  such 
streets  being  vested  in  the  town  or  <dty,  under  sec- 
tion 464  of  the  Iowa  Code.  Latbrop  v.  Central 
Iowa  R.  Co.  69  Iowa,  106. 

The  Kanpas  General  Statutes,  Annotated  ed.  1889, 
▼oL  2,  p.  1800,  fi  6616.  provide  that  any  county  road 
or  part  thereof  unopened  for  public  use  for  seven 
years  at  any  one  time  after  the  order  granting  the 
Same  is  vacated,  and  the  authorities  are  barred  by 
lapse  of  time,  and  any  state  road  or  part  thereof 
unopened  for  public  use  for  ten  years  after  the 
pasping  of  the  act  authorizing  the  same.  Is  also  va- 
cated and  the  authority  opening  It  is  repealed  for 
nonuse. 

In  Topeka  v.  Rusram,  80  Kan.  651,  it  was  held  that 
chapter  160  of  the  Kansas  Laws  of  1879  providing 
that  any  state  road,  or  part  thereof,  which  has 
heretofore,  or  may  hereafter  be  authorized,  'vihlch 
shall  remain  unopened  for  public  use  for  the  space 
of  ten  years  after  the  passage  of  the  act  authoriz- 
ing the  same,  shall  be  vacated  and  the  authority 
for  opening  it  be  repealed  for  nonuser.dld  not  ap- 
ply to  the  case  of  a  state  road  located  and  estab- 
Urtied  and  worked,  everything  having  been  per- 
fected to  render  it  open  for  public  use. 
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g  8216.  We  do  not  think,  howefer,  that 
certiorari  is  the  ezclnsive  remedy  tn  socb 
cases.  Nor  do  we  find  that  this  court  has  so 
held  in  any  case  where  the  facta  were  as  in 
tbe  case  at  bar.  The  opening  or  yacating  of 
highways,  and  their  illegal  obstruction,  has 

In  Webb  v.  Butler  Ooun^  Oomrs.,  SB  Kao.  m,  it 
was  held  that  the  statutory  provisions  as  to  vaca- 
tion of  public  roads  by  reason  of  nonuse,  adopted 
from  the  Ohio  statute  after  It  had  been  oooetroed 
by  the  judiciary  of  that  state,  was  to  reoefva  the 
same  construction  In  the  courts  of  that  state. 

Chapter  261  of  the  Session  Laws  of  1889.  vaoatlng 
oertain  streets  in  the  state  of  Kansas,  was  h<>ld  ood- 
stitutional  as  not  In  oonillct  with  sectioD  IS  of 
article  2  of  the  Constitution  of  that  state.  Bndon 
V.  Darling  (Kan.)  Feb.  9, 1896,  following  Weyand  t. 
Stover,  86  Kan.  646;  Norton  County  Oomrs.  ▼.  Shoe- 
maker, 2fl  Kan.  77;  State  v.  Barrett.  Id.  2I8L 

By  chap.  94,  art.  1, 1 2.  of  the  General  Statutes  of 
Kentucky,  ed.  1888,  upon  making  application  for 
discontinuance  or  alteration  of  a  road  the  oonrt 
must  appoint  reviewers  who  are  bound  to  repoit 
the  convenience  and  inconvenience  under  sectkn 
3  of  the  same,  and  their  report  most  show  the 
names  of  the  proprietors  and  tenants. 

In  Bradbury  v.  Walton,  14  Ky.  L.  Rep.  821,  itwai 
held  that  the  Kentucky  statute  providing  **no  lat- 
eral road  shall  be  opened  to  and  from  the  same 
place  not  connected  by  any  turnpike  or  plank  road, 
or  which  may  hereafter  be  so  connected  as  to  mo 
within  one  mile  of  such  road,  and  In  auch  latertl 
road  now  in  use,  or  which  may  hereafter  be  in  use, 
shall,  by  order  of  the  county  court,  be  abut  up  and 
dosed  to  such  lateral  road,  shall  not  be  precluded 
fk^m  so  running  as  near  as  a  mile  for  tbe  distaztce 
of  one  mile  from  any  town  or  city,**  Is  valid  aw) 
therefore  not  unoonstituCionaL  Ky.  Gen.  Slat, 
chap.  110. 

In  Bradbury  v.  Walton,  supra.  It  was  oooteoded 
that  the  statute  authorising  the  oounty  ooart  to 
close  collateral  roads,  or  what  is  known  as  **ordi- 
nary  highways**  when  running  within  a  oertsio 
distance  of  a  turnpike  road,  was  onoonsUtntJonaL 
but  the  court  held  that  its  provisions  were  doc 
contrary  to  the  constitution. 

Title  8  of  chapter  18  of  the  Revised  Statutes  of 
Maine,  ed.  1888,  p.  240, 9 1,  gives  oounty  oomoilBSMn- 
ers  power  to  alter  or  discontinue  county  roads 
upon  the  petition  of  responsible  persona 

T^rty  days*  notice  must  be  given  under  section 
2  by  posting  in  three  public  plaoes,  serving  one 
copy  on  the  clerk  of  the  town  and  publishing  the 
same  in  some  oounty  newspaper,  the  proof  of 
which  entered  of  record  Is  sufficient. 

Section  17  of  the  same  relates  to  the  disoontioa- 
ance  of  town  ways  at  town  meetiuga  oalled  br 
warrant. 

In  State  v.  Brewer,  45  Me.  009,  where  the  defend- 
ants were  Indicted  for  not  keeping  in  repair  a  road, 
the  defense  tielng  a  dlsoontinuance  by  the  town  bf 
its  meeting  upon  an  article  in  tbe  warrant  of 
a  town*s  meeting  called  for  that  purpose,  it  was 
held  that  such  proceedings  were  valid  under  wpc- 
tlon  80  of  the  Revised  Statutes  of  Maine  of  18tl. 
chapter  25,  as  re-enacted  in  the  Revised  Statutes  of 
1867,  and  that  any  prior  action  on  the  part  of  the 
selectmen  was  not  necessary.  Latham  ▼.  Wilton, 
23  Me.  125,  to  the  same  effect. 

In  Millett  v.  Franklin  County  Comrs..  81  Me.  SST. 
It  was  held  that  sections  48. 49,  of  chapter  18  of  tbe 
Maine  Revised  Statutes,  relating  to  appeal  to  the 
committee  to  revise  the  dolnars  of  the  county  ooia- 
mlssloners,  were  mandatory  with  respect  to  the 
locating  and  discontinuing  of  a  highway. 

And,under  1  he  above  statute  the  court  In  Hssid 
V.  Moore,  79  Me.  271,  held  that  the  above  statutoiy 
requirements  did  not  literally  apply  to  a  ease  where 
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often  been  pievented  by  injunction,  and  such 
a  procedure  has  been  recognized  in  many 
c&9ea  aa  proper.  BoUan  v.  McShane,  67  Iowa, 
207  :  Chicago,  R.  1.  4k  P,  E.  Co,  v.  EUWiorpe, 
78  Iowa.  415 ;  Miller  v.  SeJienek,  Id.  873 ;  Al- 
coti  V.  AcKe$an,  49  Iowa,  569 ;  Morgan  ▼.  Mil- 


Ur,  59  Iowa,  481 ;  Prinu  y.  McCoy,  40  Iowa, 
533. 

To  hold  in  such  a  case  that  plaintiffs' 
remedy  is  limited  to  proceedings  by  certio- 
rari would  be  equivalent  to  denyiDg  them 
any  relief  whatever.     It  is  alleged,  and  ad- 


the  highway  was  enlarred  by  a  new  county  loca- 
tloQ,  but  the  fences  remained  tbe  same  for  a  period 
of  nearly  forty  years  after  tbe  new  location  was 
marked  out,  before  they  were  taken  in  band  by  tbe 
town  oflDciaJs. 

Under  section  88  of  article  26  of  the  Public  Gen- 
eral Laws  of  Maryland,  vol.  1,  ed.  1888,  ezaminerB 
appointed  by  tbe  county  oommlissionerB  after  thirty 
daya*  notice  are  to  meet  upon  the  premises,  and 
examine  and  determine  whether  public  conven- 
ience requires  that  the  road  shall  be  altered  or 
closed  as  the  case  may  be. 

Seodon  84  of  the  same  provides  for  thirty  days* 
notice  in  one  or  more  county  newspapers,  and  If 
none,  then  by  afflzing  the  same  upon  the  court- 
house door  and  at  three  public  places  in  the  elec  • 
tion  district  of  the  said  road. 

Section  1  of  chapter  48  of  the  Masaaobuaetts  Pub- 
lic Statutes,  ed.  188E3,  provides  for  the  disconthiu- 
anoe  of  highways  upon  petition  in  writing  to 
county  commiasioners,  section  8  provldmg  for 
thirty  days*  notice  and  the  posting  of  tbe  same  in 
two  public  places  givlog  notice  to  all  persons  in- 
terested by  three  weeks*  successive  notice  in  tbe 
newspapers,  and  posting  the  last  publication  four- 
teen days  before  above  bearing  or  adjudication; 
section  4  relates  to  tbe  review  of  premises. 

A  town  road  is  legally  discontinued,  according  to 
the  Massachusetto  law,  by  the  vote  or  adjudication 
of  the  proper  authorities  without  an  actual  shut- 
ting up  of  the  road  or  an  exclusion  of  travel  from 
it,  and  there  can  be  no  highway  therein  by  pre- 
scription within  twenty  years  after  tbe  vote  of  dis- 
oontinuance,  whatever  the  nature  or  amount  of 
travel  over  it  after  such  vote.  Coakley  y.  Boston 
ft  M.  R.  Go.  lU  Mass.  83. 

The  subsequent  discontinuance  of  a  hiirbway, 
whether  soon  after  its  establishment  by  adjudica- 
tion or  after  a  lapse  of  time,  is  a  new  substantial 
distinct  official  act,  and  does  not  rescind  or  annul 
the  former  proceedings  but  assumes  Its  continued 
existence  as  the  basin  of  the  discontinuance.  Hal- 
lock  V.  Franklin  County,  S  Met.  668. 

Section  1296  of  Howeirs  Annotated  Statutes  of 
Micbifiran,  voL  8.  title  9,  chap.  29,  p.  2800,  provides 
public  highways  may  be  altered  or  discontinued  by 
the  commissioners  of  hlfirbways  o{  any  township 
upon  written  application  of  seven  or  more  free- 
holders or  by  the  joint  action  of  tbe  commissioners 
of  hiffhways  of  adjoining  townships  by  tbe  con- 
current action  of  commissioners  of  highways  of 
any  township,  and  the  municipal  authorities  of  ad- 
Jolniocr  cities  or  ylliages  have  lawful  jurisdiction 
In  laying  out  streets  or  highways  on  lines  between 
a  township  and  the  city  or  viliaffe. 

Section  1298  relates  to  notice  In  each  case. 

Chapter  18,  section  88,  of  the  Statutes  of  Minne- 
sota, vol.  I,  p.  2S9,  gives  the  supervisors  of  the  town 
power  upon  petition  of  its  legal  voters  to  alter  or 
discontinue  any  road,  the  petition  setting  forth  a 
description  of  tbe  road. 

A  copy  of  the  petition  is  to  be  posted  In  three  of 
the  most  public  places  twenty  days  before  ac- 
tion thereon. 

Under  section  84  a  thirty  days*  notice  is  to  be 
given  to  the  landowner,  the  notice  to  specify  sa 
near  as  practicable  the  way  in  question. 

Tbe  order  must  be  complete  and  sufficient  upon 
its  face,  and  its  defects  cannot  be  helped  out  or 
sup  plied  by  parol  evidence.  Keyes  v .  Minneapolis 
ft  St.  L.  R.  Co.  86  Minn.  280. 

It  would  therefore  be  immaterial  what  proceed  I 
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inas  might  have  been  had  with  reference  to  tbe 
vacating  of  a  highway,  or  even  what  conclusion 
the  supervisors  personally  had  arrived  at,  unless 
they  made  the  order.    TMd. 

Under  the  charter  of  tbe  city  of  Mankato,  no 
street  can  be  vacated  except  under  authority  of 
the  legal  voters  of  the  dty.  Lamm  ▼.  Chicago,  St. 
P.  M.  ft  O.  B.  Co.  10  I..  R.  A  868,  46  Minn.  71. 

Section  88B0  of  the  Annotated  Code  of  Misslsslpptt 
ed.  1862,  p.  864,  provides  for  the  alteration  or 
change  of  a  road  upon  petition  signed  by  ten  or 
more  freeholders  or  householders  of  the  counties, 
setting  forth  the  road  and  the  public  convenience 
thereof,  five  days*  notice  being  given  to  land- 
owners in  person  or  left  at  their  residence  If  resi- 
dents of  the  township,  or  if  not,  by  posting  the 
same  In  oonspicuous  places,  viewers  being  ap« 
pointed. 

In  Jefferson  County  Suprs.  t.  Arrighi,  1(4  Miss. 
668,  tbe  statute  was  held  constitutionaL 

Applications  for  the  change  of  a  road  are  to  be 
made  by  petition  to  the  county  court  signed  by 
twelve  freeholders  at  least 

By  section  7796  of  the  Revised  Statutes  of  Mis- 
souri, ed.  1889,  p.  1813,  chap.  140,  art.  1,  notice  being 
given  by  band- bills  in  three  or  more  public  places 
and  posted  at  the  beginning  and  end  of  the  road 
twenty  days  before  the  fliiBt  day  of  the  regular 
term  of  the  county  court 

Section  26  of  tbe  Missouri  Revised  Statutes  pro- 
vides that  tbe  mayor  and  assembly  shall  have 
power  within  the  city  by  ordinance  inter  alia  to 
vacate  or  alter  streets,  ete.  Bailey  ▼•  Culver,  12 
Mo.  App.  176. 

Section  28  of  chapter  18  Tof  the  Nebraska  Com- 
piled Statutes,  ed.  1881.  chapter  848,  gives  the 
county  boards  power  to  vacate  any  city  or  village 
plot,  whenerer  not  within  any  incorporated  city 
or  village  on  tbe  appeals  of  two  thirds  of  tbe 
owners. 

And  section  8  and  following  sections  relate  to  the 
vacation  of  a  public  road  by  way  of  petition  and 
the  proceedmgs  relatinff  thereto,  notice  being  re- 
quired under  section  18. 

Section  1  of  chapter  78  of  the  Public  Statutes  of 
New  Hampshire,  ed.  1891,  p.  217,  provides  that  the 
highways  in  towns  may  be  discontinued  by  the 
vote  of  the  town,  and  if  beyond  the  limits  of  the 
town  by  petition  to  the  supreme  court 

Section  2  makes  the  consent  of  the  court  neces- 
sary in  eertain  cases. 

In  Nashua's  Petition,  12  N.  H.  428i.  it  was  held 
that  the  Act  of  June  20,  1840,  took  firom  the  court 
the  discretionary  power  which  it  had  formerly  ex- 
ercised by  referring  the  petition  to  a  committee  or 
withholding  it  from  them  and  acting  upon  other 
evidence,  and  that  such  a  petition  must  be  referred 
to  the  road  commissioners. 

By  section  1  of  tbe  Revised  Statutes  of  New 
Jersey,  ed.  1887,  p.  880,  wben  ten  or  more  persons 
being  fMeholders  shall  think  an  alteration  In  a 
road  Is  necessary  they  may  make  application  in 
writing  to  the  inferior  court  of  common  pleas  of 
the  county  in  open  court  upon  giving  ten  days* 
prior  notice  of  tbe  intended  application  and  of  tbe 
day  forbearing  thesaaacby  advertising  and  setting 
the  same  up  at  three  of  the  most  public  places  of 
the  township  in  which  the  road  is  proposed  to  be 
vacated  or  sltered,  and  If  the  road  is  in  more  than 
one  township  the  notice  Is  to  be  posted  in  each 
township  and  the  court  shall  appoint  six  surveyors 
who  ate  to  meet  at  a  time  to  be  appointed  of 
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mitted  by  the  demurrer,  that  plaintiffs  were  [  superTisors,  without  causing  any  notice  to 


owners  of  land  abutting  on  the  vacated  road  -, 
that  they  lived  thereon  ;  that  their  ownership 
was  shown  by  the  transfer  books ;  and  in  the 
face  of  all  this  information  the   board   of 


be  served  upon  plaintiff  as  required  by  lai 
proceeded  to  vacate  this  highway.  It  also 
appears  that  plaintiff  had  no  knowledge  of 
the  board's  action.     Couns^    for   appellee 


which  Biz  days*  notice  must  be  fdven,  twelve  days* 
DoUoe  by  Advertising  being  also  erlven. 

The  supplement  to  ibe  city  charter  of  March  a, 
1871,  contained  no  implied  prohibitioD  on  the  vaca- 
tion of  streets,  delineated  by  the  commlasioners 
upon  their  maps  and  not  laid  out,  and  therefore 
such  streets  may  be  vacated  under  the  ctiarter. 
State  v.  EJizabetb.  65  N.  J.  L.  887. 

In  State  v.  Blew,  66  N.  J.  L.  07,  it  was  held  that 
under  the  Supplemental  Boad  Act  of  March  27, 
1874,  (Revised  Statutes,  p.  1019),  as  amended  by  the 
Act  of  March  4. 1880  (Revised  Sup.  p.  877),  Jurisdic- 
tion existed  when  there  was  an  ezistinsr  biRhway, 
a  part  of  whl<^«  not  exceeding  the  prescribed 
length,  it  was  proposed  to  vacate,  and  a  proposed 
location  and  laying  out  of  a  highway  Instead  of 
the  vacated  portion  and  in  another  place:  but  there 
was  no  jurisdiction  under  such  act  for  the  mere 
mode  of  vacating  a  portion  of  the  highway. 

By  the  Revised  Statutes  of  New  York,  vol.  2 
(Birdeeye*s  ed.  p.  1828,  9  2),  highway  commissioners 
have  power  to  discontinue  such  old  roads  and 
hifrhways  as  appear  to  them,  on  the  oath  of  twelve 
freeholders  of  the  same  town,  to  have  become  un- 
necessary (1  Rev.  Stat.  p.  602, 1  Z). 

By  section  104,  page  1845,  of  the  same  statutes, 
every  person  liable  to  be  assessed  for  highway 
labor  may  apply  to  the  commissioners  of  the  town 
highwajrs  in  which  he  resides,  to  alter  or  diacon- 
linue  anyroad,  the  application  to  be  In  writing  ad- 
dressed to  the  commissioners  and  £dgned  by  the  ap- 
plicant (1  Rev.  Stat.  •  64,  p.  618). 

Section  106  of  the  same  relates  to  the  application 
by  nonresidents. 

And  section  107  to  the  posting  of  the  order  for 
the  altering  or  discontinuing  of  the  road  by  the 
town  derk,  on  the  door  of  the  house  where  the 
town  meeting  is  usually  held. 

Section  111  relates  to  the  question  of  notice  and 
application  for  the  alteration  and  summoning  of  a  i 
Jury,  and  the  duties  of  the  commissioners,  the  no-  ' 
tice  to  be  served  upon  the  town  clerk  or  a  Justice 
of  the  peace,  and  the  commissioner  or  commis- 
sioners of  high  ways  asking  for  a  Jury  to  certify  the 
necessity  of  the  same,  and  specifying  the  time  not 
less  than  ten  or  more  than  twenty  days  from  the 
service  of  the  notice,  and  the  owners  or  occupiers  ' 
of  the  land  through  which  such  alteration  is  to  be 
made,  to  be  notified  in  writing  five  days  before  the 
drawing  of  the  Jury,  or  by  mailing  copy  at  least 
eight  days  before  such  drawing. 

The  word  **old**  as  used  in  these  statures,  is  not 
necessarily  to  be  taken  as  meaning  long  existing  or 
ancient.    People  v.  Qriswoid,  07  N.  Y.  6e. 

The  words  *^  new  road"  in  the  statute,  mean  a 
road  newly  laid  out  where  one  was  not,  and  the 
words  **an  old  road**  are  the  opposite  thereto, 
meaning  one  laid  out  and  used,  whether  long  ago 
or  of  more  recent  date.   ibid. 

The  policy  of  the  statutes  calls  for  some  length  of 
existence  of  a  road,  before  it  can  be  discontinued 
as  an  old  road.   Jbid. 

Under  the  Code  of  North  Carolina,  ed.  1883,  vol. 
1,  chap.  50,  p.  778, 1 2014,  the  board  of  supervisors  of 
public  roads  have  power  to  discontinue  such  roads 
and  ferries  as  may  be  found  useless,  and  to  alter 
roads  so  as  to  make  them  more  useful. 

Section  2028  gives  the  board  of  supervisors  the 
right  to  discontinue  cart  ways,  and  limits  the 
powers  of  the  commissioners  of  the  county  to  the 
discondnuanoe  of  public  roacta,  and  provides  that 
no  more  than  five  Jurors  shall  be  summoned  or  re- 
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quired,  and  gives  the  right  of  appeal  from  tlie  d^ 
cislon. 

Section  2088  provides  that  the  board  of  comity 
commissioners  shall  not  dieoontinue  or  alter  any 
public  road  or  ferry,  except  upon  petition,  and 
provides  for  twenty  days*  notice  of  the  inteotlon  of 
filing  the  petition. 

Section  2088  relates  to  the  question  of  oosta  aod 
appeal  to  the  superior  court. 

Under  section  2067,  cart  ways  maybe  ohaoged  or 
discontinued  upon  application  by  any  pecsoD  ooi^ 
cerned. 

And  section  2082  authorises  the  board  of  anper- 
visors  In  each  township  to  discontinue  dtuxtk 
roads  when  useless,  and  to  alter  the  same  for  the 
purpose  of  making  them  more  usef  uL 

Section  2068  relates  to  the  petition  in  respeel 
thereto,  which  must  be  in  writing  after  ten  daj^ 
notice  by  personal  service,  or  if  that  cannot  be  ac- 
complished, by  posting  same  on  the  oourt-booss 
door  and  at  two  public  places  m  tbe  township  for 
ten  days. 

Under  the  Revised  Statutes  of  Ohio,  ed.  188U  voL 
L  title  7,  chap.  2;  pu  1177,  9  4661,  when  aoonnty  road 
or  part  thereof  is  considered  nseleos  or  has  r&> 
mained  unopened  for  a  term  of  five  yean,  any 
twelve  freeholders  residing  in  the  neiighborhoodaf 
the  road  may  make  application  to  the  county  coia- 
mi9i!oners  to  vacate  the  same  stating  in  tbe  pe^tioa 
the  reasons,  tbe  petition  being  presented  and  pob- 
lidy  read  at  a  reguhur  session  of  the  oommlssionen, 
no  proceedings  to  be  taken  thereon  until  tbe  next 
session  when  it  Is  to  be  read  again,  and  in  csk  any 
objection  Is  made  the  oommiSBioners  wamj  deciaie 
the  road  or  the  part  thereof  vacated. 

And  under  section  4002  if  objection  la  made  tiw 
commissioners  are  to  appoint  three  diaintereafed 
persons  to  view  the  road  who  are  to  report  to  tbe 
commissioners  thereon  and  give  tbeir  reasons,  and 
if  they  report  in  favor  of  vacation  theoommisBioA- 
ers  may  if  they  deem  it  reasonable  declare  the  rad 
vacated. 

Under  section  4684  of  the  statutes  any  part  of  tbs 
state  road  in  any  county  may  be  turned  or  altered 
or  its  beginning  or  true  course  ascertained,  or 
where  It  bas  become  useless  or  renuimed  unopened 
for  five  years  it  maybe  vacated  by  the  commiSBioii- 
ers  of  the  county,  the  proceedings  to  be  the  same 
as  in  like  cases  for  county  roads. 

By  section  4688  of  tbe  same  statutes,  when  a  towv- 
Bbip  road  becomes  useless  any  one  or  more  real* 
dents  of  tbe  township  may  after  giving  notice  as 
required  by  section  4072  petition  tbe  trustees  to  va- 
cate sucb  road  and  if  the  trustees  areaatisfled  that 
proper  notice  has  been  given  and  that  injustice 
will  not  be  done,  may  at  their  next  reg'ular  meeting 
declare  the  same  vacated  and  give  notice  thereof 
to  the  town  clerk  who  must  record  tbe  same, 
power  being  given  to  any  person  aggrieved  to  ap- 
peal from  the  final  orders  to  the  probate  oourt  aod 
section  4688  irives  power  to  alter  a  road. 

Under  section  26  of  chapter  14  of  the  Statutes  of 
Oklnhoma,  ed.  1808,  p.  171,  tbe  council  of  cities  of 
the  first  class  have  power  to  vacate  or  dtacontiDOO 
any  street,  avenue,  alley,  or  lane,  such  street  re> 
verting  to  the  owners  of  tbe  real  estate  (hereto ad* 
Jacent  on  each  side  in  proportion  to  the  f  rontagei.ex* 
cept  where  the  same  has  been  taken  and  approprt* 
ated  to  public  use  in  different  proportions.  In  whioh 
pase  It  Is  to  revert  In  the  proportions  it  was  taken. 

And  by  section  4101  of  Hill%  Annotated  Laws  of 
Oregon,  vol.  2,  chap.  76,  p.  1188,  it  is  provided  that 
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areues  that,  if  the  time  for  relief  by  cer- 
tiorari has  passed,  the  plaintiffs  cannot  com- 
plain ;  that  tbey  are  boand  to  take  notice  of 
the  published  proceedings  of  the  board  of 
supervisors.    It  does  not  appear  in  this  rec- 


ord that  there  is  any  claim  that  the  proceed- 
ings of  the  board  were  published.  Even  if 
we  should  presume  that  they  were  properly 
published,  plaintiffs  would  not  be  concluded 
thereby,  when,  as  in  this  case,  they  had  no 


If  any  part  of  anj  road  In  that  state  sball  not  be 
opened  for  four  years  after  or  from  the  time  of  its 
location,  the  same  shall  become  vacated. 

Under  section  4061  of  the  same,  all  county  roads 
are  under  the  supervision  of  the  county  court  and 
no  county  road  can  be  altered  or  vacated  except  by 
the  authority  of  such  court. 

And  by  section  4002  ail  applications  in  respect  of 
the  same  are  to  be  by  petition  siiroed  by  at  least 
twelve  householders  residinff  In  the  vlclolty,  speci- 
fying the  place  of  the  beffinoing  and  mterme- 
dlate  points  if  any,  and  places  of  termination  of  the 
road,  section  4083  providing  for  notice  being  given 
by  advertisement  and  posting  at  the  place  of  hold- 
ing the  county  court,  and  also  in  three  public 
places  in  the  vicinity  of  the  road  thirty  days  prior 
to  the  presentation  of  t^e  petition. 

And  by  section  4064  upon  presentation  of  the  pe- 
tition and  proof  of  the  notice  the  county  court  is  to 
appoint  three  disintereetedihouseholdersas  viewers. 

The  word  ^^ter"  has  been  held  to  mean  to 
change  or  modify,  to  change  in  form  without 
destrosring  identity.  So  held  In  fleiple  v.  Qaok- 
amas  County,  20  Or.  147,  upon  the  construction  of 
the  words  **alter  or  vacate**  as  used  in  the  Oregon 
statutes. 

Under  section  86  of  Brightly*s  PurdonM  Digest  of 
the  Laws  of  Pennsylvania,  p.  1276,  voL  2,  the  courts 
within  their  respective  counties  have  authority 
upon  petition  to  Inquire  into  and  change  or  vacate 
the  whole  or  part  of  any  pubUo  or  private  road 
laid  out  by  authority  of  law  whenever  the  same 
has  become  useless,  inconvenient,  or  burdensome, 
the  court  to  proceed  by  views  and  reviews  in  the 
manner  providmg  for  laying  out. 

And  by  section  27  of  the  same,  roads  laid  out  and 
confirmed  but  not  opened  nuiy  be  vacated  and  an- 
nulled upon  petition  of  the  majority  of  the  origi- 
nal petitioners  resident  within  the  county,  and  in 
case  of  roads  partly  opened  the  several  courts  of 
quarter  sessions  have  power  to  inquire  mto  and 
onange  or  vacate  the  whole  or  any  part  of  a  road 
opened  in  part. 

Under  section  80  the  state  road  supplied  by  a 
turnpike  may  likewise  be  vacated. 

And  under  section  ?1  the  court  has  no  power  to 
vacate  any  lanes,  streets,  or  highways  in  a  state, 
borough,  town  plot,  or  any  town  or  village  laid 
out  by  the  late  proprietors,  or  by  any  other  person 
and  dedicated  to  the  public  use,  or  to  vacate  any 
cart  way  laid  out  by  order  of  the  court  and  not  re- 
pairable at  the  public  expense,  and  their  authority 
does  not  extend  to  private  ways  or  passages  or  to 
rivers  or  streams  of  water. 

And  under  section  88  the  application  is  to  be  m 
writing  setting  forth  the  situation. 

And  under  circumstances  of  the  road,  by  section 
33  such  road  is  not  to  be  shut  up  or  stopped  until 
the  road  laid  out  to  supply  its  place  shall  be  actually 
opened  and  made. 

Section  34  relates  to  roads  on  oounty  lines. 

Section  86  extends  the  power  to  all  roads  whether 
laid  out  by  authority  of  law  existing  by  prescrip- 
tion or  lapse  of  time,  and  generally  all  roads  ex- 
cept private  roads  restlog  upon  express  grant,  the 
evidence  whereof  is  stiU  in  existence,  and  vest  m 
«^ome  other  tribunal  than  the  court  of  quarter  ses- 
sions, excepting  roads  laid  out  by  act  of  assembly 
which  are  expressly  exempted  from  the  Jurisdic- 
tion of  the  courtSi 

Section  86  relates  to  streets  In  villages. 

The  court  of  quarter  sessions  has  no  power  under 
the  Pennsylvania  act  to  vacate  a  street  in  a  borough 
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or  city  dedicated  by  the  owner  to  the  public  use. 
Re  Vocation  of  Osage  Street,  90  Pa.  114;  Vacation  of 
Benry  Street,  Allegheny  City,  123  Pa.  846. 

In  Vacation  of  Howard  Street,  Philadelphia.  142 
Fa.  001,  the  question  was  raised  as  to  the  constitu- 
tionality of  the  provisions  of  the  Act  of  April  21, 
1858,  section  6  ( Pamphlet  Laws,  888),  which  directs 
that  the  damages  awarded  to  property  owners  for 
the  vacation  of  a  street  shall  be  assessed  upon  the 
owners  of  properties  benefited,  and  the  court  held 
that  such  act  was  unconstitutlona].  Re  Vacation 
of  Centre  Street.  115  Pa.  247,  approved. 

The  Pennsylvania  Statute  of  April  21,  1858 
(Pamphlet  Laws,  886;,  does  not  become  Imperative 
by  reason  of  there  being  no  express  provision  for 
the  appointment  of  a  jury  to  assess  the  damages 
awarded  under  that  act  upon  the  vacation  of  the 
street,  such  power  being  necessarily  implied.  Va> 
cation  of  Howard  Street,  Philadelphia,  supra. 

The  Pennsylvania  Act  of  May  16, 1801,  empowers 
every  municipal  corporation  inter  aUa^  to  vacate 
streets  or  parts  thereof  within  its  limits,  upon  pe- 
tition of  a  majority  in  interest  and  number  of 
owners  of  property  abutting  on  the  line  of  the  pro- 
posed improvement,  verified  by  affidavit  of  one  or 
more  parties.    Gant*s  App.  28  Pittsb.  L.  J.  N.  S.  210. 

Under  this  act.  It  has  been  held  that  the  petition 
of  a  majority  of  owners  of  property  abutting  on 
the  lines  of  the  improvement,  is  a  prerequisite  to 
the  jurisdiction  of  city  councils.    RdtL 

The  line  of  Improvement  meant  by  the  act  is  that 
of  the  portion  of  the  street  vacated,  and  not  the 
property  of  other  property  owners.   Ibid. 

The  court  of  quarter  sessions  of  the  proper 
county  has  jurisdiction  under  the  Pennsylvania 
Act  of  May  8, 1854  (Pub.  Laws,  645),  of  an  action  va- 
cating a  highway,  such  act,  general  in  form,  em- 
bnicmg  all  cities,  and  expressly  providing  that  *'in 
any  city**  the  rule  to  show  cause  sball  be  publisbed 
as  designated.    Swanson  Street,  168  Pa.  &^ 

Under  the  Pennsylvania  Act,  May  8, 1854,  part  of 
a  street  may  be  vacated  when  useless  to  the  public 
and  adjoining  landowners,  the  act  authorizing  the 
vacation  of  *'any  street*'  that  is  useless.  IbUL; 
Mpdison  and  Harmony  School  House  Road.  87  Pa. 
417;  Vacation  of  Henry  Street,  Allegheny  City,  128 
Pa.  846. 

By  section  28  of  the  Public  Statutes  of  Rhode  Is- 
land, ed.  1882,  title  10,  chap.  64,  p.  164,  town  councils 
have  power  to  change  the  location  or  abandon  the 
whole  or  part  of  any;highway  or  drift  way,  whether 
laid  out  by  the  state  or  otherwiee,  except  highways 
directly  mentioned  as  laid  out  by  chapter  882  of  the 
Public  liaws  of  January,  1861,  the  proceedings  to  be 
the  same  as  those  mentioned  in  the  taking  of  land 
and  ascertain mg  the  damages  and  the  laying  out. 

Ane  under  section  80  whenever  the  same  shall  be 
declared  useless  the  town*s  llabil  ity  to  repair  ceases, 
providing  the  town  council  cause  notice  to  be 
vested  stating  that  the  same  is  not  a  highway. 

Under  section  Vfldk  of  the  Statutes  of  Tennessee, 
VOL  2,  ed.  1871,  the  county  commissioners  appointed 
by  the  county  court  of  each  county  in  the  state 
have  power  to  alter  highways. 

Section  4300  of  the  Texas  Revised  Statutes,  pro- 
viding that  no  public  road  shall  be  altered  or 
changed,  except  for  the  purpose  of  shortening  the 
distance  from  the  point  of  beginning  to  the  point 
of  destination,  was  held  applicable  only  to  the 
roads  designated  by  article  4860  of  such  statutes. 
Morriss  v.  Cassady,  78  Tex.  615. 

By  section  2891  of  the  Revised  Laws  of  Vermont^ 
ed.  1880,  title  20,  chap.  140,  p.  570,  the  selectmen 
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DOtioe,  and  no  knowledge  of  the  board *8  ac- 
tion until  the  defendant  obstructed  the  high- 
way. While  proceedings  bv  certiorari  would 
lie' in  such  a  case,  if  instituted  within  the 
proper  time,  the  remedy  thus  provided  is  not 


exclusive.  This  case  fitly  lllastratea  the 
leiral  wrong  which  would  be  sanctioned  by 
holding  that  injunction  would  not  lie.  Here 
one  roan  petitions  for  the  vacation  of  an  old, 
established  highway,  which  was  much  used. 


may  discontinue  a  highway  laid  out  by  the  eeleot- 
men  or  under  the  authority  of  the  original  pro- 
prietors of  the  town,  and  the  county  court  may  by 
oommlssioDers  discontiaue  a  highway  wholly  in  the 
county  except  one  laid  out  by  virtue  of  an  order 
of  the  Bupreme  court,  and  the  supreme  court  may 
discontinue  a  highway  laid  out  under  the  order  of 
the  court  or  which  extends  into  or  through  two  or 
more  counties;  such  roads  may  be  discontinued 
whether  they  have  been  made  or  not.  The  oom- 
mlssloners  appointed  must  be  disinterested  free- 
holders. 

Section  2982  provides  for  service  of  the  petition 
upon  the  original  petitioners  for  laying  out  of  the 
road,  as  well  as  on  the  selectmen  of  the  town;  other- 
wise it  will  be  dismissed. 

By  sectlOD  2993  selectmen  may  discontinue  por- 
tions of  old  county  highways  laid  out  by  the  county 
or  county  court  commissioners  as  the  public  good 
requires,  when  such  highways  have  not  been  used 
for  a  year  or  been  abandoned  by  reason  of  new 
highways. 

ity  section  2994  selectmen  may  alter  or  discon- 
tinue a  road  laid  out  by  a  committee  appointed  by 
the  legislature. 

By  section  959  of  the  Code  of  Virginia,  ed.  1887, 
title  16,  chap.  43,  p.  285,  whenever  a  road  is  altered 
it  shall  be  discontinued  to  the  extent  of  such  alter- 
ation and  no  further,  and  any  person  may  apply  to 
have  a  county  road  or  landing  discontinued  after 
posting  notice  of  the  intended  application  on  first 
day  of  a  term  at  the  court-house  door  in  two  pub- 
lic places,  the  court  to  appoint  not  lees  than  three 
nor  more  than  five  viewers  who  are  to  report  the 
matter  of  inconvenience  which  would  result  from 
discontinuanoe,  upon  which.reports  the  court  may 
discontinue  the  road  upon  another  being  substi- 
tuted. 

Under  section  749  of  Hiil^s  Annotated  Statutes 
and  Codes  of  Washington,  voL  1,  ed.  1891,  p.  272, 
any  person  or  body  corporate  Interested  in  any  un- 
incorporated town  desiring  to« vacate  a  street,  etc., 
or  any  part  thereof,  may  petition  the  board  by 
county  commissioners  settiug  forth  the  circum- 
stances of  the  case  giving  a  distinct  description  of 
the  property  for  the  vacation  of  the  way,  petition 
to  be  filed  at  the  county  audltor^s  twenty  days  pre- 
vious to  the  sitting,  and  notice  to  be  given  for  the 
same  space  of  time  by  written  or  printed  notices 
posted  at  any  three  of  the  most  public  places  ot  the 
town  containing  a  description  of  the  property. 

By  section  760  the  court  satisfied  that  notices 
have  been  given  will  vacate  the  same  with  such 
conditions  and  restrictions  as  they  deem  reason- 
able. 

Under  section  761  the  part  so  vacated  vest  in  the 
rightful  owner  and  if  the  same  be  a  street  or  alley 
it  shall  be  attached  to  the  lots  or  ground  border- 
ing on  such  street  or  alley,  and  the  right  and  title 
thereto  vests  in  the  persons  owning  property  on 
each  side  of  the  roads  in  equal  proportions;  provid- 
edy  the  lots  or  grounds  so  bordering  have  been  soid 
by  the  original  owner  of  the  soil,  and  if  not  sold, 
to  such  original  owner  if  court  adjudges  same 
proper. 

Section  750  relates  to  the  vacation  of  streets  and 
lots,  except  in  incorporated  towns,  by  petition  to 
the  trustees  in  the  same  manner  as  the  petition  to 
the  board  of  county  commissioners  the  same  pro- 
ceedings being  had  thereon. 

Under  section  80  of  chapter  48  of  the  Code  of  W. 
Va.,  ed.  1891,  the  county  court  of  a  county  may 
upon  petition  direct  any  county  road  other  than 
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the  turnpike  or  other  road  transferred  l»y  the 
state,  to  be  discontinued,  notice  of  the  petition  be^ 
ing  given  three  weeks  by  posting  at  the  court- 
house door  and  at  t-hree  public  places  fn  the  dtstnet, 
the  court  appointing  two  or  more  viewers  to  view 
the  road  reporting  in  writing  thereon,  smd  upon 
their  report  the  court  may  discontinue  the  road 
another  being  first  established  in  the  case  of  a  post 
road,  but  the  section  does  not  prevent  the  oonit 
from  altering  a  turnpike  road  wheal  neoeaaaryiB 
order  to  place  it  on  better  ground. 

Under  section  85  of  the  same  persons  desirlag  tte 
alteration  of  a  public  road  must  petition  the  oouzt 
specifying  the  nature  and  location  of  the  rowL 

The  act  giving  county  courts  authority  ro  dis- 
continue roads  does  not  extend  to  turnpikes,  it 
expressly  providing  that  it  shall  not  *^pply  to  any 
turnpike  road  which  has  been  or  shall  be  trmofi- 
f erred  to  any  county  of  the  state.**  Conrad  r. 
Lewis  County,  10  W.  Va.  784:  W.  Va.  Code,  chap. 
48,  fi  80,  p.  2rJ,  Acts  of  ISTH^d,  chap.  194,  S  80,  p.  STL 

By  section  li94a  of  Sanborn  ft  BerrymanY  Aa- 
notated  Statutes  of  Wisconsin,  voL  1«  p.  80U  aay 
highway  in  the  state  entirely  abandoned  as  a  muia 
of  travel  and  on  which  no  highway  tax  has  bees 
expended  for  five  years,  Is  to  be  considered  legally 
discontinued,  the  land  reverting  to  the  owners  of 
the  land  through  which  the  same  passed. 

Section  1280  relates  to  the  discontinuance  of  im- 
recorded  roads. 

By  chapter  19,  section  68,  of  the  Revised  Statntei 
of  Wisconsin,  the  surveyors  have  power  to  alter  or 
discontinue  a  highway,  causing  an  accurate  survey 
thereof  to  be  made  together  with  a  description  of 
the  same  to  be  incorporated  in  an  order  signed  by 
them  and  filed  and  recorded  in  the  office  of  the 
town  clerk,  and  shall  notify  the  time  of  reoordiof 
thereof,  and  by  section  59  the  order  or  a  copy 
thereof  is  good  evidence  of  the  faces  contained 
therein  and  prima  facie  evidence  of  the  regularity 
of  the  proceedings.  It  was  held  that  under  this 
act  an  order  which  did  not  describe  the  line  of  road 
or  refer  to  any  document  containing  such  descrip- 
tion was  void.    Isham  v.  Smith,  21  Wis.  831 

The  Jurisdlccion  vested  in  the  circuit  court  by 
sections  2S8j,  2280,  of  the  Wisconsin  Revised  8ut- 
utes,  as  amended  by  chapter  60  of  the  Laws  of  1885^ 
giving  such  courts  authority  to  vacate  streets  and 
to  vest  title  in  the  vacated  property  in  abutting 
owners,  is  partly  statutory.  Warren  v.  Waosau. 
66  Wis.  206. 

In  order  to  render  the  proceeding  of  the  com- 
mon council,  in  the  matter  of  vacating  or  discon- 
tinuing streets,  valid,  as  within  Wisconsin  Rev. 
Stat.,  sections  895,  to  927,  there  must  be  a  petition  in 
writing  of  all  the  lotowners  on  any  street  or  part 
of  a  street  to  be  vacated,  presented  to  the  common 
council,  before  they  can  do  anything,  and  the 
proper  notice  must  be  posted  of  the  time  when  the 
petition  would  be  acted  upon,  the  petition  being 
necessary  to  give  the  council  jurisdiction,  and 
without  it  their  proceedings  would  be  void.  Jamee 
V.  Darlington,  71  Wis.  178. 

By  section  8859  of  the  Revised  Statutes  of  Wy- 
oming, ed.  1887,  title  44,  chap.  1,  p.  818i,  all  county 
roads  are  to  be  under  the  supervision  of  the  county 
commissioners  and  are  not  to  be  altered  or  vacated 
except  by  their  authority. 

By  section  8860  the  proceedings  are  to  be  by  way 
of  petition  signed  by  twelve  householders  specify- 
ing the  place  of  beginning,  the  intermediate  points, 
and  the  termination  of  the  road. 

And  section  8861  specifies  the  notloe  to  be  given 
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I>^o  notice  is  given,  no  legal  notice  is  pub- 
Itshed,  and  yet,  by  reason  of  the  action  of 
cl&e  board  of  supervisors  in  ignoring  tbe 
{plainest  provisions  of  the  statute,  this  defend- 


ant is  permitted  to  cat  off  plaintiff's  rights, 
without  their  knowledge.  Surely  the  law 
will  not  uphold  such  a  proceeding,  nor  will 
it  hold   plaintiffs  remediless  because  they 


Co  all  persona  conceroed  in  the  application,  and 
section  3363  relates  to  the  appointment  of  viewers. 

Efiffiiah  decisiona. 

An  ancient  hl^rhway  cannot  be  cbanered  without 
t:,be  kiDg*8  llcenae  tlrst  obtained  on  an  ad  quod  dam' 
rtum  although  tbe  inquisition  find  that  it  is  no 
<]amase  to  the  kin^  to  grant  a  license.  Klnc  ▼. 
^Warde,  Cro.  Gar.  286. 

A.n  owner  of  land  over  which  there  is  an  open 
road  may  enclose  it  by  his  own  authority,  or  alter 
Ic  under  the  proper  authority  and  by  a  leiral 
<x>uTS«.  He  may  enclose  it  by  his  own  authority, 
t>ut  in  such  case  it  must  be  upon  ttwo  conditions, 
one  that  he  is  obliged  to  repair  it  till  he  throws 
up  the  enclosure  and  the  other  that  he  leave  suffi- 
cient space  room  for  a  road,  and  secondly,  by  al* 
terioer  or  changmcr  the  road  by  a  legal  course,  that 
«B  by  writ  ad  quod  damnum,  hex  v.  Flecknow,  1 
Burr.  466, 2  Ld.  Kenyon,  261. 

If  upon  the  return  of  an  ad  quod  damnum  it  ap- 
peared to  be  od  damnum  vei  prejvdicium  of  no 
man,  the  king  may  then  license  the  stopping  of  an 
ancient  highway,  or  diverting  a  watercourse,  or 
part  of  It,  for  the  concern  is  then  wholly  his  own, 
but  without  his  license  it  cao  uever  be  done, 
though  a  better  way  be  set  out  and  so  retained 
upon  an  ad  quod  damnum.  Thomas  v.  Sorrel, 
Vaughan,  843. 

In  EjX  parte  Vennor,  3  Atk.  766,  the  court  stated 
that  upon  an  application  to  set  aside  a  writ  of  ad 
-quod  damnum^  on  the  ground  of  surprise  upon  the 
inhabitants  of  the  nel^rhhonng  vlllaces  when  the 
inquisition  was  talcen  thereon,  and  for  want  of  a 
new  road  in  lieu  oC  the  one  taken  away  by  the  per- 
sons suing  to  the  writ  in  bis  own  iirf)UDd,  that  there 
was  QO  surprise  or  necessity  ibat  tbe  new  road 
should  be  set  out  by  the  persons  suing  to  the  writ 
in  bis  own  soil. 

If  there  are  two  ways  to  the  same  place,  one  of 
them  may  upon  a  writ  of  ad  quod  damnum^  and  by 
lioense.  be  stopped  up  without  requirlnsr  the  party 
to  set  out  another  way.    Ex  parte  Armitage,  AmbL 

An  order  of  Justices  for  stopping  an  unnecessary 
bhrh way  under  the  English  Btatute,  65  Qeo.  III., 
chap.  68,  t  2,  Is  bad,  if  it  stopped  up  half  the 
breadth  of  a  highway  leaving  the  rest  open,  al- 
though the  other  half  be  not  within  their  division, 
the  court  doubting  whether  the  justice  of  the  two 
divisions  could  by  order  made  concurrently  stop 
tx>th  sides.  King  v.  MOverton,  6  Ad.  &  EL  841, 1 
Nev.  &  P.  iro,  I  Harr.  A  W.  673. 

An  order  for  stopping  up  an  unnecessary  high- 
way under  tbe  Statute,  66  Geo.  III.,  chap.  68,  §  2, 
must  be  made  at  a  special  sessions,  and  that  fact 
must  appear  on  the  face  of  the  order.  King  v. 
Sheppard.  3  Barn,  ft  Aid.  414. 

In  an  order  for  stopping  a  highway  under  the 
English  Statute,  65  Geo.  IIL,  chap.  68,  gives.  ''We, 
«tc.,  having  upon  view  found,  and  it  appearing  to 
us"  that  a  certain  highway  is  unnecessary,  the  re- 
cital does  not  imply  that  the  Justices  acted  upon 
any  other  Information  than  their  own  view  and  is 
therefore  good.    King  v.  Milyerton,  supra. 

An  order  of  Justices  under  Statute,  66  Geo.  III., 
chap.  68,  §  2,  for  stopping  up  a  highway  which  re- 
cites, **We,  etc.,  having  viewed  a  certain  public 
highway,"  and  it  appearing  to  us  that  such  highway 
is  unnecessary,  do  order,  etc.,"  was  held  bad,  the 
words  not  necessarily  implying  that  it  was  made 
upon  the  view  of  the  said  Justices  according  to 
the  act.  Queen  y.  Jones,  12  AL  ft  BL  684,  4  Perry  ft 
D.  52Q.lAm.ftH.ua. 
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Under  the  English  statutes  there  must  be  an 
actual  publication  of  the  prescribed  notice  vacat- 
ing a  highway,  taking  each  end  of  tbe  road,  as  a 
condition  precedent  to  the  Jurisdiction  of  tbe  Jus- 
tices, even  though  the  roads  form  one  system 
each  being  treated  separately.  Reg.  v.  Justices  of 
Surrey,  L.  li.  5  Q.  B.  4G6,  38  L.  J.  if.  C.  145. 

Where  an  order  has  been  properly  made  and  en- 
rolled for  stopping  a  highway,  it  is  not  necessary 
to  make  such  order  completely  effectual  that  an 
actual  stoppage  should  have  taken  place.  King  v. 
Milvcrton,  eupra. 

It  is  not  necessary  for  stopping  up  a  railroad  under 
an  order  of  Justices  of  tbe  peace  that  they  should 
by  there  order  substitute  a  new  road  reuchiog 
the  whole  distance  from  the  terminus  a  quo  to  the 
terminus  ad  queni^  and  it  is  sufficient  if  they  set 
out  a  new  road  leading  from  the  terminus  a  quo 
into  a  public  highway  along  which  tbe  other 
highways  connected  with  it;  thr  subject  may  pass 
to  tbe  terminus  odqutni,  De  Ponthieu  y.  Penuy- 
feather,  5  Taunt.  634, 1  Marsh.  261. 

Justices  cannot  stop  several  highways  by  one 
order,  except  so  far  as  authorized  by  Statute,  5  ft  6 
Wm.  IV.,  chap.  60,  S  86.    Rex  v.  Milverton,  supra. 

In  Cole  V.  Miles,  36  Week.  Rep.  784,  57  L.  J.  M.  a 
182, 60  L.  T.  N.  S.  145, 58  J.  P.  228,  the  defendant  was 
convicted  of  trespass  on  a  railroad  over  which  he 
claimed  a  prior  public  right  of  way,  existed  the 
court  held  the  conviction  wrong,  there  being  uo 
provision  in  the  act  of  parliament  extinguishing 
the  right  of  way  which  consequently  still  existed. 

In  Chad  y.  Tllsed,  2  Brod.  ft  H.  408.  5  J.  B.  Moore, 
lb5,  a  grant  of  wreck  was  made  to  tbe  proprietors  of 
certain  lands,  who  forty  years  ago  with  a  view  to 
reclaim  sea  mud  ran  an  enbankment  across  asmuU 
bay  which  was  used  to  be  left  almost  dry  ^i  i^^ 
water,  and  having  ever  since  asserted  without  op- 
position an  exclusive  right  to  the  soil  of  the  bay, 
though  the  bank  was  forced  by  storm;  it  was  held 
that  such  use  was  evidence  from  which  the  an- 
terior use  might  be  presumed,  which  coupled  with 
the  chaimel  terms  of  the  grant,  served  to  elucidate 
it  and  to  establish  the  rights  so  asserted. 

The  public  rignt  of  a  navigation  in  a  river  or 
creek  may  tie  extinguished,  either  by  act  of  parlia- 
ment or  writ  of  quo  ad  damnum  and  inquisition 
thereon,or  under  certain  circumstances  by  commis- 
sioners of  sewers,  or  by  natural  causes,  and  where  a 
public  road  obstructing  a  channel  once  navigable 
has  existed  for  so  long  a  time  that  the  state  of  the 
channel  at  the  time  when  the  road  was  made  can- 
not be  proved  in  favor  of  the  existing  state  of 
things,  it  must  be  presumed  that  the  right  of  navi- 
gation was  extinguished  in  one  of  the  modes  men- 
tioned, and  the  road  cannot  be  removed  as  a  nuis- 
ance to  that  navigation.  King  y.  Montague,  4  fiarn« 
ft  0.  608,  6  Dowl.  ft  R.  616. 

Under  the  English  Highway  Act,  5  ft  6  Wm.  IV., 
chap.  60,  fi  84,  when  the  Inhabitants  in  vestry  deem 
it  expedient  that  a  highway  should  be  stopped  up 
or  diverted,  the  chairman  of  the  meeting  shall 
order  in  writing  the  surveyor  to  apply  to  two 
Justices  to  view  the  same;  if  any  other  person  is 
desirous  of  stopping  up  any  highway,  he  must  re- 
quire the  suryeyor  to  glye  notice  to  tbe  church 
warden  to  call  a  vestry  meeting  and  submit  the 
question,  and  If  they  agree  to  the  proposition  the 
the  surveyor  is  to  apply  to  the  Justice  to  carry  out 
the  purpose. 

By  section  85  when  it  appears  upon  the  yiew  of 
two  Justices  made  at  the  request  of  the  surveyor, 
that  such  road  should  be  diverted  or  Isunnecessary, 
the   Justices  must  direct  the  surveyor  to  give 
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failed  to  ayail  themselves  of  the  remedy  by 
certiorari,  which  they  mi^ht  have  doDc  had 
they  been  served  with  notice  as  required  by 


law.    The  demurrer  should  have  been  over- 
ruled. 


pabUo  notloe  and  prove  the  same  to  the  satisfaction 
of  the  JuBtioes,  and  a  plan  must  be  delivered  des- 
crlbloff  the  old  and  new  road,  the  Justices  to  cer- 
tify the  fact  of  their  view  and  their  preference 
to  the  new  road,  and  the  certificate  (s  to  be  lodged 
with  the  clerk  of  the  peace  of  the  county  and  read 
by  him  at  the  court  of  sessions,  and  then  to  be  en- 
rolled; and  by  section  88  a  person  aggrieved  may 
appeal  to  the  court  of  sessions  upon  notice  setting 
up  the  ground  of  appeaL 

And  by  section  89  a  Jury  Is  to  be  Impaneled  and  if 
they  find  in  favor  of  snoh  new  highway  the  appeal 
must  be  dismissed,  but  U  they  find  to  the  oontrary 


the  appeal  must  be  allowed  and  the  order  made 
oordiogly. 

It  was  held  that  under  this  act  an  appeal 
given  against  the  certificate  of  the  Justices,  and 
that  the  sessions  had  Jurisdiction  upon  appeal  to 
decide  upon  any  substantial  defect  appeariDg*  oo 
the  face  of  the  certificate  and  were  not  limited  to 
trial  by  a  Jury,  the  question  specified  in  section  9k 
and  further  that  the  certificate  did  not  state  npoo 
its  face  that  the  particulars  required  by  section  64 
of  the  Act  had  been  complied  with,  was  def  eodve. 
Bex  V.  Justices  of  Worcestershire,  3!3  L.  J.  IC.  C.  Ii3» 
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The  mere  instltutioii  of  an  aritaebment 
suit  which  ie  cUsmlsaed  before  Jndg^- 
ment  and  before  the  rights  of  others  have  inter- 
vened, without  in  any  way  injuring  the  defend- 
ant, does  not  constitute  a  binding  election  or 
estop  the  plaintiff  from  thereafter  bringing  a 
replevin  suit  for  the  property,  although  the  at- 
tachment suit  was  based  upon  an  alleged  sale  to 
the  defendant 

(December  18, 1894.) 

CERTIFICATION  by  the  Kansas  City 
Court  of  Appeals  for  the  opinion  the  Su- 
preme Court  of  an  appeal  by  plaiutifif  from 
a  judgment  of  the  Circuit  Court  for  Jackson 
County  in  favor  of  defendant  in  an  action 
brought  to  recover  possession  of  certain 
wheat.     Bevernedn 

The  facts  are  stated  in  the  opinion. 

MeMrt.  Lathropf  Morrow  Sb  Foz*  for 
Appellant: 

The  court  erred  in  ruling,  as  a  matter  of 
law,  that  the  mere  act  of  bringing  an  attach- 
ment suit  was  a  conclusive  election  between 
inconsistent  remedies  and  was  a  complete  bar 
to  this  action. 

Anchor  Mill.  Co,  ▼.  FoZc^,  20  Mo.  App. 
107 ;  Lapp  v.  Ryan,  28  Mo.  App.  486 ;  Bqui- 
taJtiU  Co-  Operative  ibundry  Co.  ▼.  Hersee,  33 
Hun,  169 ;  Butler  v.  Eildreth,  5  Met.  49 ; 
Emma  Silver  Min,  Co,  v.  Emma  Silver  Min. 
Co.  of  Neie  York,  7  Fed.  Rep.  401 ;  Bunch  v. 
Orava,  111  Ind.  851 ;  Bigelow,  Estoppel,  2d 
eu.  p.  b^'6 ;  jSansan  v.  Jacob,  93  Mo.  '"i^l. 

NoTS.— On  the  disputed  question  of  the  effect  of 
beginning  an  action  as  an  Irrevocable  election  of 
remedy,  see,  in  conQectlon  with  the  above  case. 
Fowler  v.  Bowery  Sav.  Bank  (N.  Y.)  4  L.  R.  A.  145, 
and  note;  Cooro w  v.  Little  (N.  Y.)  5  L.  R.  A.  603,  and 
fwte;  Terry  v.  Munirer  (N.  Y.)  8  L.  R.  A.  218,  and 
note;  Grossman  v.  Uaiversal  Rubber  Co.  (N.  Y.i  13 
L.  R.  A.  91,  and  note. 

As  to  effect  of  election  of  remedies  in  case  of 
fraudulent  purchase,  see  Union  Gent.  L.  Ins.  Go.  v. 
Soheidler  (Ind.)  16  L.  R.  A.  80,  and  ncU, 
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The  acts  of  a  party  bound  to  elect  between 
two  inconsistent  rights,  in  order  to  constitute 
election,  must  imply  a  knowledge  of  the 
rights  and  an  intention  to  elect. 

Dillon  y.  FUrk&r,  1  Swanst.  859. 

Where  a  case  of  election  arises,  the  person 
who  ought  to  make  it  must  be  shown  to  have 
known  of  his  duty  to  do  so,  and  must  be 
proved  to  have  done  such  acts  as  amounted 
to  an  election. 

Spread  v.  Morgan,  11  H.  L.  Cas.  688. 

Where  there  exists  an  election  between  in- 
consistent remedies,  the  party  is  confined  to 
the  remedy  which  he  first  prefers  and  adopts. 

Bank  of  Behit  v.  Beale,  84  N.  Y .  473 : 
Kennedy  ▼.  Thorp^  61  N.  Y.  176 ;  Bodermund 
▼.  Clark,  46  N.  Y.  864 ;  NanMi  r.  Jaaib^ 
iupra. 

Election  Is  but  one  form  of  estoppel.  It 
is  of  equitjr  production,  but  now  recognized 
in  law  actions. 

Smith  Y.  Smith,  14  Gray,  532;  Bigelow. 
Estoppel,  2d  ed.  p.  506;  flerman,  Estoppel 
&  Res  Adjudicata,  §^  1028,  1030,  1038. 

Messrs.  El^ah  Robinson  and  Joseph  S. 
Laurie  for  respondent. 

Bnrg^esSf  J.,  delivered  the  opinion  of  the 
court: 

This  is  an  action  of  replevin  for  three  car- 
loads of  wheat.  On  a  trial  berore  a  jury  in 
the  circuit  court  of  Jackson  county  there  was 
a  demurrer  interposed  by  defendant  to  the 
evidence  which  was  sustained,  and  final  judg- 
ment rendered  for  defendant,  against  plsin- 
tiff,  for  the  value  of  the  wheat  at  the  time 
of  the  trial,  which  was  fixed  at  $1,237.34, 
and  $92.80  for  damages  for  its  wrongful  tak- 
ing and  detention,  ^om  the  ]  udgment  plain- 
tiff appealed  to  the  Kansas  City  court  of  ap- 
peals, where  the  judgment  was  affirmed ;  but 
that  court  certified  the  cause  to  this  court  be 
cause  of  the  opinion  of  that  court  being  in 
conflict  with  the  opinion  of  the  St.  Louis 
court  of  appeals  in  Anchor  Mill.  Cd.  t.  Walsh, 
20  Mo.  App.  107,  and  Lapp  y.  Eyan,  28  Ho. 
App.  486. 

On  September  1,  1890,  the  Imboden  Com- 
mission Company  was  a  corporation  engaged 
in  the  grain  business  at  Kansas  City,  Mo. 
In  the  latter  part  of  August  of  that  year  the 
plaintiff  sold  and  delivered  to  the  Imbodes 
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Ck>iniMin7  a  number  of  can  of  wheat,  among 
whicli  were  included  the  three  cars  here  in 
controversy,  which  were  then  in  the  freight 
yard  of  the  defendant  company  at  that  city. 
The  sale  was  for  cash  on  delivery.    Accord* 
Idjc  to  the  custom  which  prevailed  among 
erain  dealers  in  Kansas  City,  the  plaintiff 
furnished  to  the  Imboden  Company  elevator 
receipts,  certificates  of   weight,   inspection 
oertiticate  as  to  grade,  invoices,  and  bills  of 
lading,  the  bill  of  lading  being  issued  by  the 
defendant  company.    Immediately  upon  the 
receipt  of  said  bill  of  lading,  Imboden  sur- 
rendered it  to  the  defendant  company,  and 
obtained   from  said  defendant  company,   in 
lieu  thereof,  another  bill  of  lading  for  said 
^wbeat,    whereby  the  wheat  was  to  be  de- 
livered, upon  the  order  of  the  Imboden  Com- 
pany, to  C.  H.  Albers  &  Co.,  at  St.  Louis. 
As  soon  as  Imboden  received  the  bill  of  lad- 
ing, he  took  it  to  the  Central  Bank  in  Kansas 
City,  and  indorsed  and  delivered  it  to  said 
bank,  with  a  draft  thereto  attached,   upon 
Albers  &  Co.,    for  $1,888.62,    which  was 
si^^ned  by  the  Imboden  Company,  and  made 
payable  to  said  bank.    During  the  afternoon 
of   the  same  day  the  Imboden  Commission 
Company  sent  its  check,  drawn  on  the  Central 
Bank,  for  $1,874.82,— the  contract  price  for 
Uie  wheat, — to  the  Johnson- Brinkman  Com- 
mission Company.    The  Imboden  Company 
kept  its  account  with  the  Central  Bank,  and 
on  September  Ist  its  account  was  overdrawn 
several  thousand  dollars.     In  the  afternoon 
of   September  1st, — plaintiff  becoming  ap- 
prehensive that  the  check  it  had  received 
from  the  Imboden  Commission  Company  was 
likely  to  be  dishonored, — Johnson,  in  com- 
pany* with  Imboden,    went  to  the  Central 
Bank,  presented  the  check,  and  demanded  its 
payment,  or  a  surrender  of  the  Albers  draft 
and  bill  of  lading,  but  the  bank  declined  to 
do  either  one.    Johnson  and  Imboden  then 
went  to  the  latter's  oflQce,  and,  at  Johnson *s 
request,  Imboden  turned  over  to  him,  for  the 
Johnson-Brinkman  Commission  Company,  all 
its  office  furniture,  to  protect  it  on  account  of 
the  sale  of  its  wheat ;  Johnson  taking  posses- 
sion of  tiie  office,  and  putting  a  notice  on  the 
door.     They  then  went  to  the  telegraph  of- 
fice; and,  at  Johnson's  request,  Imboden  tele- 
graphed Albers  &  Co.  to  pay  no  more  drafts. 
Johnson  also,  immediately  thereafter,  noti- 
fied the  superintendent  of  defendant's  freight 
yard  at  Kansas  City  to  hold  the  wheat  until 
further  orders  from  the  Johnson-Brinkman 
Commission    Company.    During   the   same 
evening,  Johnson  went  to  the  office  of  his  at- 
tomeysi  and,  after  a  short  conference  with 
them,   sued  out  an  attachment  in  the  name 
of  the  Johnson-Brinkman  Commission  Com- 
pany, as  plaintiff,   and  against  the  Imboden 
Commission  Company,    as  defendant.    The 
petition  alleged  the  sale  and  delivery  of 
the  wheat,  and  the  affidavit  for  attachment 
averred  that  the  sale  was  for  cash  on  delivery, 
and  that  the  Imboden  Commission  Company 
had  failed  to  pay  for  the  same.     A  writ  of 
attachment  was  then  issued  by  the  proper 
officer,  and  the  wheat  seized  by  the  sheriff. 
On  September  9,  1890,  plaintiff  dismissed  the 
attachment  suit,  and  afterwards,  on  the  same 
day,  began  the  present  action  to  recover  pos- 
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session  of  said  wheat,  and  the  same  was  de- 
livered to  it  in  pursuance  of  an  order  of  de- 
livery issued  herein.  On  September  1st  tne 
Central  Bank  sent  the  bill  of  lading  and  draft 
upon  Albers  &  Co.  to  its  correspondent  in  St. 
Louis  for  collection.  On  the  following  day 
it  was  presented  for  payment,  but  Albers, 
having  in  the  meantime  been  notified  by 
Imboden  to  pay  no  more  drafts,  declined  to 
pay  it  at  that  time,  but  subsequently  paid  it, 
at  the  request  of  the  Central  Bank.  This  was 
after  tlie  cashier  of  the  Central  Bank  had  gone 
to  St.  Louis,  and  assured  Albers  that  Imboden 
had  no  interest  in  the  wheat,  that  the  bank 
was  the  owner  thereof,  and  that  he  (Albers) 
should  receive  the  wheat,  if  paid  for.  It  was 
after  this  assurance,  and  relying  thereupon, 
that  Albers,  without  anv  knowledge,  as 
claimed  by  him,  of  the  claim  of  Johnson- 
Brinkman  Commission  Company,  paid  the 
draft. 

Plaintiff's  first  contention  is  that  the  court 
erred  in  ruling,  as  a  matter  of  law,  that  the 
mere  act  of  plaintiff  in  bringing  an  attach- 
ment suit  against  the  Imboden  Commissior 
Company,  and  attaching  the  wheat  as  its 
property,  and  subsequently  dismissing  it  be- 
fore final  judgment,  and  the  commencement 
of  this  action,  was  a  conclusive  election  be- 
tween inconsistent  remedies,  and  a  complete 
bar  to  this  action.  Upon  this  question  there 
is  a  direct  conflict  in  the  opinion  rendered  in 
the  case  by  the  Kansas  City  court  of  appeals 
(52  Mo.  App.  407)  and  the  decisions  of  the 
St.  Louis  court  of  appeals  in  Anchor  MiU. 
Co.  V.  Fo/tA,  20  Mo.  App.  107,  and  J>ipp  v. 
Ryan,  28  Mo.  App.  486.  It  was  held  by  the 
Kansas  City  court  of.  appeals,  in  this  case, 
that  as  the  plaintiff  had  an  election  between 
inconsistent  remedies,  as  where  one  action  is 
founded  on  an  affirmance  of  a  voidable  sale 
or  contract,  anv  decisive  act  of  affirmance  or 
disaffirmance,  if  done  with  knowledge  of  the 
facts,  determines  the  legal  rights  of  the  par- 
ties once  for  all,  and  that  the  institution  of 
the  attachment  suit  by  plaintiff  against  the 
Imboden  Commission  Company  was  such  a 
decisive  act,  and  a  bar  to  this  suit ;  while,  in 
the  AiMhor  Mill,  Co,  Case,  it  was  held  that 
the  levy  of  an  attachment  upon  chattels,  as 
the  defendant's  property,  does  not  prevent  the 
plaintiff  from  subsequently  seizing  the  same 
propertv,  in  replevin,  as  his  own.  This  case 
was  followed  and  approved  by  the  same  court 
in  the  Lapp  Cote,  Both  of  the  cases  last  named 
were  followed  and  approved  by  this  court  in 
Johnson-Brinkman  (Ummimon  Co,  v.  Central 
Bank  of  Kansas  City,  116  Mo.  558.  But  it  is 
insisted  by  counsel  for  defendant  that  the 
three  cases  last  named  are  not  in  accord  with 
the  great  weight  of  authority  which  is,  as  he 
claims,  as  announced  in  this  case  (53  Mo. 
Aop.  407),  and  should  be  modified  or  over- 
ruled. 

It  is  well  settled  law  where  a  party  has  the 
right  to  pursue  one  of  two  inconsistent  rem- 
edies, and  he  makes  his  election,  and  insti- 
tutes his  suit,  that  in  case  the  action  tlius 
begun  is  prosecuted  to  final  judgment,  or  the 
plaintiff  nas  received  anything  of  value  un- 
der a  claim  thus  asserted,  he  cannot  there- 
after pursue  another  and  inconsistent  remedv. 
Nanson  v.  Jacob,  98  Mo.  881 ;  Estes  v.  Reynolds, 
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75  Mo.  668 ;  StoU&r  v.  Coates,  88  Mo.  514 ; 
Bradley  y.  Brigham,  149  Mass.  141.  8  L.  R. 
A.  507;  FarweU  ?.  Myers,  59  Mich.  179; 
EvDing  v.  Cook,  85  Tenn.  332 ;  Bank  of  Beloit 
T.  Btaie,  84  N.  Y.  478 ;  Fields  v.  Bland,  81 
N.  Y.  239;  BooU  v,  Ferguson,  46  Hun,  129; 
Garter  v.  Smith,  23.  Wis.  497 ;  Wheeler  v. 
Dunn,  18  Colo.  428 :  Thomas  v.  Jodin,  86. 
Minn.  1 ;  Fowler  v.  Botoery  Sav,  Bank,  113  N. 
Y.  450,  4  L.  R.  A.  145.  There  is  also  another 
class  of  decisions,  which  hold  that  a  creditor, 
having  simply  elected  to  pursue  one  or  two 
inconsistent  remedies,  is  hound  thereby,  and 
that  he  cannot  subsequently  abandon  the  one 
first  chosen,  and  pursue  the  other.  Thus  it 
is  held  in  0' Donald  v.  Constant,  82  Ind.  212, 
that  **  while  a  creditor  of  whom  the  debtor 
had  bought  goods,  not  intending  to  pay  for 
them,  but  to  use  them  in  preferring  other 
creditors,  ma^  doubtless  disaffirm  the  sale, 
and  recover  his  goods,  unless  resold  to  an  in- 
nocent purchaser,  yet  by  bringing  an  attach- 
ment suit  against  his  debtor  he  affirms  the 
sale,  and  takes  the  place  of  an  ordinary  cred- 
itor." See  also  Lehman  v.  Van  Winkle,  92 
Ala.  448 ;  Morris  v.  Bexford,  18  N.  Y.  552 ; 
Moller  V.  Tuska,  87  N.  Y.  166 ;  Nield  v. 
Burton,  49  Mich.  58 ;  Bauman  ▼.  Jaffray,  6 
Tex.  Civ.  App.  489;  Crompton  v.  Beach,  62 
Conn.  25,  18  L.  R.  A.  187.  The  authorities, 
however,  upon  this  proposition,  are  not 
quite  uniform.  Thus  in  EquiUiUe  Co-Oper- 
atice  Foundry  Co.  v.  Hersee,  83  Hun,  169,  it 
was  held  that  when  the  plaintiff  had  insti- 
tuted H  suit  in  affirmance  of  the  contract,  but 
had  dismissed  the  same  before  judgment,  and 
before  having  derived  any  benefit  therefrom, 
and  which  had  inflicted  no  injury  upon  the 
defendant,  such  action  did  not  constitute  an 
absolute  election  of  inconsistent  remedies, 
whereby  plaintiff  was  afterwards  precluded 
from  prosecuting  a  new  suit  upon  another  and 
inconsistent  remedy.  So  in  Johnson  v.  Frew, 
88  Hun,  198,  plaintiff  sued  defendant  to  re- 
cover possession  of  a  harness  which  one  Gality 
fraudulently  induced  the  plaintiff  to  sell  and 
deliver  to  him  on  credit.  Plaintiff  after- 
wards took  the  harness  from  defendant's  pos- 
session, and  carried  it  away ;  but  before  do- 
ing  so  he  procured  an  attachment  from  a 
justice  of  the  peace  upon  an  affidavit  alleg- 
ing, among  other  things,  that  Gality  was  in- 
debted to  him  for  the  unpaid  portion  of  the 
purchase  price  of  the  harness,  which  attach- 
ment Quaint,  the  constable,  had  with  him 
when  the  harness  was  taken  from  the  depot 
where  defendant  had  left  it.  Smith,  P.  «/., 
in  speaking  for  the  court,  said :  **  It  is  con- 
tended by  the  appellant's  counsel  that  the 
plaintiff,  by  his  attachment  proceeding, 
elected  to  afiirm  the  contract.  That  would 
be  the  case  where  the  attachment  was  issued 
in  an  action  which  had  been  prosecuted  to 
judgment,  or  was  pending  at  the  time  of  the 
trial.  But  of  that  there  is  no  proof .  ...  It 
was  not,  therefore,  conclusive  against  the 
plaintiff,  as  matter  of  law.  At  most,  the 
plaintiff's  affidavit,  and  his  proceedings 
under  the  attachment,  even  if  he  assumed  to 
take  the  harness  by  virtue  of  it,  raised  a  ques- 
tion of  fact,  as  to  whether  he  affirmed  the  con- 
tract. "  In  an  action  to  recover  damages  for 
the  fraud  of  defendant  in  obtaining  certain 
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foods  from  the  plaintiff  under  a  contract  in- 
uced  by  the  false  and  fraudulent  representa- 
tions of  Uie  defendant,  a  writ  of  attachment 
was  issued,  and  levied  upon  a  portion  of  the 
Koods  alleged  to  have  been  so  obtained,  to- 
gether with  other  goods  of  the  defendant :  and 
it  was  held  that  such  levy,  and  a  sale  there- 
under, did  not  necessarily  constitute  a  waiver 
of  the  fraud  and  an  affirmance  of  the  contract 
by  the  plaintiff.  Dean  v.  Tates,  22  Ohio  St. 
388.  See  also  Peters  v.  BaUistier,  8  Pick. 
495.  But  there  are  authorities  which  hold 
that  when  an  election  of  remedies  lia^  been 
made,  which  are  inconsistent,  in  order  to 
amount  to  an  estoppel  it  must  be  made  with 
full  knowledge  of  all  the  facts  in  the  case. 
Black  V.  Miller,  75  Mich.  328 ;  Bulkl^  v.  Mor- 
gan,  46  Conn.  893;  ConniJian  v.  TTumtp^^n, 
111  Mass.  270;  Terry  v.  Munger,  121  N.  Y. 
161,  8  L.  R.  A.  216;  Conrow  v.  LitOe^  115 
N.  Y.  887.  6  L.  R.  A.  693 ;  EquHabU  Gk 
Operative  Foundry  Co,  v.  Hersee,  103  N.  Y. 
25;  Thompson  v.  Howard,  81  Mich.  909; 
0' Bryan  v.  Olenn,  91  Tenn.  106.  It  has  al» 
been  said  *'that  the  mere  fact  that  a  party 
mistakes  his  remedy,  believing  he  has  two 
or  more  remedies,  when  he  has  not,  and  pur- 
sues the  wrong  one,  will  not  of  itself  prevent 
him  from  subsequently  obtaining  redress  by 
the  proper  remedy."  1  Elliot,  Gen.  Pr.  § 
276.  In  Snow  v.  Alley,  156  Mass.  193,  it  is 
said :  **  Election  exists  when  a  party  has  two 
alternative  and  inconsistent  rights,  and  it  is 
by  a  manifestation  of  choice.  Metea^fv.  WU- 
Hams,  144  Mass.  452-454.  But  the  fact  that 
a  party  wrongfully  supposes  that  he  has  two 
such  rights,  and  attempts  to  choose  the  one 
to  whicn  he  is  not  entitled,  is  not  enough  to 
prevent  his  exercising  the  other,  if  he  is  en- 
titled to  that.  There  would  be  no  sense  or 
principle  to  such  a  rule." 

The  question  then  arises.  How  was  it.  or  by 
whom  was  It,  to  be  determined  that  the  plain- 
tiff herein  mistook  his  remedy,  in  bringing 
the  attachment  suit?  It  will  not  be  con- 
tended, we  presume,  that  after  It  had  been 
instituted,  and  although  plaintiff's  attorney 
had  become  fully  satisfied  that  the  action  had 
been  im providently  brought,  yet  it  was  nec- 
essary, in  order  to  save  to  his  client  the  right 
to  sue  in  replevin,  that  he  should,  at  his  ex- 
pense, prosecute  the  case  to  final  judgment, 
in  order  to  settle  that  question.  Nor  do  we, 
for  one  moment,  suppose  that  that  issue  could 
be  tried  in  this  controversy.  It  neceasarily 
follows  that  plaintiff  must  have  determined 
for  himself,  upon  the  advice  of  his  at- 
torney,— just  as  he  did  do. — whether  he 
would  proceed  with  the  attachment  suit  to 
final  judgment  or  not,  and,  having  deter- 
mined to  dismiss  it,  that  he  was  not,  by  rea- 
son of  having  instituted  it,  estopped  from 
bringing  this  action.  We  are  aware  that  it 
was  otherwise  held  in  0' Bryan  v.  Olenn,  91 
Tenn.  106,  but  that  case  seems  to  be  so 
inconsistent  with  reason  and  justice  that  we 
must  decline  to  give  it  our  approval.  The 
authorities  which  hold  that  a  person  having 
two  inconsistent  remedies,  and  electing  to 
pursue  one,  cannot  thereafter  pursue  the 
other,  do  so  upon  the  ground  of  election,  or, 
as  most  courts  put  it,  estopoel.  As  was  said 
in  Anchor  MiU,  Co,  v.  Walsh,  eupra,  **  There 
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is  no  element  of  estoppel  in  the  case.    There 
ia  Tko  estoppel  by  record,  for  the  attachment 
fillip  has  not  been  prosecuted   to   judgment. 
TUere  is  not  estoppel  in  pais,  for  the  defend- 
ant lias  not  taken  such  action,  in  consequence 
of    Uie  suing  out  of  the  attachment,  that  he 
^wrill  leoeive  detriment,  in  a  legal  sense,  from 
tUe  conduct  of  the  plaintiff  in  changing  his 
position,  and  pursuing  a  different  remedy.'' 
^Tliere  were  no  intervening  rights  in  this  case 
from  the  time  of  suing  out  the  attachment 
until    that   suit    was  dismissed,   nor  is  it 
el  aimed  that  the  defendant  therein  was  by 
reason  thereof  induced  to  change  his  position 
^ith   respect  of  the  wheat  in  controversy. 
^  Sstoppel  in  pais  may  be  defined  to  be  a  right 
Arising  froth  acts,    admissions,  or  conduct 
^^liich  have  induced  a  change  of  position  in 
a.€:coTdanoe  with  the  real  or  apparent  intention 
of  the  party  against  whom  they  are  alleged." 
3igelow,  Estoppel,  4th  ed.  445.     The  attach- 
meDt  suit  was  brought  hastily,  and  without 
time,  as  appears  from  the  record,  for  the  at- 
torneys who  brought   it  to  investigate  the 
facts  in  the  case,  who,  after  having  done  so, 
came  to  the  conclusion  that  it  was  improvi- 
<iently  brought,   and  dismissed   it;  and  to 
hold,  under  such  circumstances,  that  plain- 
tifiF  is  estopped  by  his  election  in  that  case 
from  presecuting  this,  in  the  absence  of  in- 
tervening rights,  injury,  or  change  of  posi- 
tion b^  anybody  by  reason  thereof,  would  be, 
^ve  think,  invoking  a  harsh  and  very  unjust 
rule.     But  aside  from  any  misconception  as 
to  the  institution  of  the  attachment  suit,  as 


it  was  dismissed  before  judgment,  before  the 
rights  of  others  had  intervened,  and  as  the  de- 
fendant therein  was  in  no  way  injured  in 
consequence  thereof,  we  are  not  inclined  to 
hold  that  plaintiff  is,  by  reason  of  the  insti- 
tution of  that  suit,  estopped  from  prosecut- 
ing this.  Anchor  Mill,  Co.  v.  Walih^  Lapp 
V.  Ryan,  and  Johnson- BHnkman  Commission 
Co,  V.  Central  Bank  of  Kansas  City,  supra. 

It  is  insisted  by  counsel  for  defendant. that 
the  judgment  was  for  the  right  party,  and 
should  for  that  reason  be  affirmed.  While  it 
may  be  conceded  that  plaintiff's  right  to  re- 
scind the  sale  of  the  wheat  was  subject  to  any 
rights  that  may  have  accrued  in  favor  of 
third  parties  during  the  interval  between  the 
sale  and  the  time  that  it  was  replevied,  yet 
as  to  whether  Albers  &  Go.  in  good  faith, 
and  without  notice,  paid  the  draft  drawn  on 
them  by  the  Imboden  Commission  Company, 
which  was  attached  to  the  bill  of  lading  ac- 
companying the  wheat,  was  a  question  to  be 
passed  upon  by  the  jury,  under  the  evidence ; 
and  there  was  some  evidence  which  tended  to 
show  that  they  paid  the  draft  with  notice  of 
plaintiff's  claim  to  the  wheat,  and  upon  the 
assurance  of  the  Central  Bank  that  if  they 
paid  the  draft  they  should  have  the  wheat. 

T/ie  judgment  of  the  Court  of  Appeals  is  re* 
versed^  with  directions  to  reverse  the  judg- 
ment of  the  Circuit  Court,  and  to  remand  the 
cause,  to  be  tried  in  conformity  with  the 
views  herein  expressed. 

All  concur. 


MISSOURI  SUPREME  COURT,  du  Banc). 


William  BARKER,   Bespt,, 

V, 

ST.  LOUIS,  IRON  MOUNTAIN  &  SOUTH 
ERN  R.  CO.,  Appt. 
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I  •  A  conductor's  declaration  that  a  pasBen- 
ger  who  had  been  ejected  '*  oufrbt  to  have  broke 
bia  darned  neck,"  or  words  similar  thereto,  made 
lo  a  person  who  bad  come  to  him  saying  he  feared 
the  man  was  hurt  in  the  ejection,  with  a  request 
that  be  be  taken  on  board  again,  is  not  admissible 
as  part  of  the  res  gtttce, 

2.  AflUnj^  a  witness  to  repeat  his  ac- 
count of  an  toterview  on  his  cross-examination 
does  not  amount  to  a  waiver  of  the  riirht  to  urge 
an  exception  already  saved  to  his  direct  testimony 
on  the  subject. 

iBUsck^  Ch.  J.«  onA  Brace  and  Macfarkme^  JJ.,  dis- 
sent.) 

(December  SS.  18M.) 

APPEAL  by  defendant  from  a  judgment  of 
the  Circuit  Court  for  Mississippi  County, 
in  favor  of  plaintiff  in  an  action  brought  to 

NOTE.-For  authorities  as  to  adminlbiifty  of  deo- 
taratioDs  made  l>efore  or  after  transaction  as  part 
of  res  gestce^  see  Oliio  &  M.  B.  Co.  v.  Siein  (Ind.)  19 
L.  B.  A.  788,  and  noU, 
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recover  damages  for  alleged  unlawful  ez* 

Sulsion  of  plaintiff  from  defendant's  train. 
Reversed, 

The  facts  are  stated  in  the  opinion. 
Mr,   Martin  L.   Clardy   for  appellant. 
Messrs,  Wilson  A  Moore  and  James 
A.  Boone  for  respondent. 

Barclajf  J.,  delivered  the  opinion  of  the 
court: 

This  is  an  action  to  recover  damages  for 
personal  injuries  sustained  by  plainLiff  by 
reason  of  his  alleged  unlawful  ejection  from 
defendant's  train.  The  defense  isthatplain- 
tilT  was  justifiably  ejected,  and  that  no  un- 
necessary force  was  used  in  putting  him  off. 
The  defensive  allegations  were  put  in  issue 
by  plaintiff's  reply.  The  cause  then  came 
to  trial  in  due  course.  The  jury  found  for 
plaintiff  in  the  sum  of  l»7,500,  under  instruc- 
tions which  need  not  be  closely  examined, 
since  the  cause  should  go  back  for  another 
reason,  and  the  objectionable  features  of  the 
old  instructions  can  be  removed  in  event  of 
anotlier  trial.  It  may  be  well,  however,  to 
mention,  before  leaving  the  subject  of  the 
instructions,  that  they  were  framed  so  as  to 
authorize  the  jury  to  award,  not  merely  com- 
pensatory damages  for  plaintiff's  injuries, 
but  also  exemplary  damages,  in  the  discre- 
tion of  the  jury,  if  they  found  that  the  con- 
ductor and  other  agenta  of  defendant  acted 
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wantonly  and  maliciously  in  ejecting  him 
from  the  can. 

There  was  evidence  given  by  plaintiff  and 
defendant,  respectively,  tending  to  support 
their  several  theories  of  the  case,  already 
outlined.  Plaintiff's  testimony  was  to  the 
effect  that  he  was  ejected  from  the  rear  plat- 
form of  the  last  car  of  one  of  defendant's 
passenger  trains  by  the  conductor  and  brake- 
man,  'one  dark  night,  about  10  or  11  o'clock, 
in  September,  1890,  without  cause,  while 
the  train  was  in  motion,  and  in  a  dangerous 
place.  On  the  other  hand,  defendant's  evi- 
dence accounted  for  his  ejection  by  his  re- 
fusal to  pay  fare,  insulting  conduct  on  his 
part  towards  fellow  passengers,  particularly 
women  :  negatived  all  unnecessary  force,  and 
any  unlawful  act  by  defendant's  agents,  and 
especially  that  he  was  ejected  while  the  train 
was  in  motion.  During  plaintiff's  case,  one 
of  his  witnesses  was  allowed  to  testify  that 
he  (the  witness)  was  in  the  smoking  car 
when  a  stop  occurred.  After  that  stop,  the 
witness  started  back  to  the  rear  of  the  train. 
He  met  a  man  on  the  way,  who  told  him  of 
the  fact  that  plaintiff  had  been  ejected. 
AVitness  then  entered  the  last  car,  from  the 
rear  end  of  which  plaintiff  had  been  put  off, 
and  his  testimony  then  goes  on  thus:  ^I 
went  right  in.  I  rushed  in  the  car,  and 
asked  Mr.  Howe  if  he  put  that  man  off,  and 
he  said  he  did.  I  asked  him  to  stop  and  get 
him.  I  told  him  I  was  afraid  he  was  hurt, 
and  he  just  remarked  that  he  ought  to  have 
broke  his  darned  neck,  or  damned  neck ;  I 
couldn't  say  for  certain  which  it  was." 
This  testimony  was  objected  to  as  incom- 
petent, irrelevant,  and  calculated  to  mislead 
the  jury;  but  the  objection  was  overruled, 
and  defendant  duly  excepted.  The  court  re- 
marked, in  making  the  ruling :  ''The  dec- 
larations of  Captain  Howe  are  competent." 
The  witness  above  quoted  testified,  on  his 
direct  examination,^  that  this  conversation 
with  the  conductor,*  Mr.  Howe,  took  place 
about  eight  or  ten  feet  from  the  front  door 
of  the  rear  passenger  car,  and  that  the  train 
"had  stopped  some  time  before  that."  On 
his  cross-examination,  he  further  said,  on 
this  point  (in  answer  to  a  question  as  to  the 
interval  of  time  between  the  stoppiog  of  the 
train  and  his  start  from  the  smoking  car), 
that,  to  the  best  of  his  knowledge,  it  was 
eight  or  ten  minutes.  This  statement  is 
thought  by  some  of  my  learned  colleagues 
to  have  been  intended  by  the  witness  to  re- 
fer to  some  other  *^  stop"  than  that  at  which 
plaintiff  was  put  off.  At  all  events,  it  is 
clear  that  the  conversation  with  the  conductor 
was  not  later  than  these  eight  or  ten  minutes 
after  the  ejectment.  It  may  have  been  ear- 
lier; but  it  was  plainly  after  the  fact,  and 
after  the  conductor  had  finished  the  act,  and 
had  gone  to  the  other  end  of  the  car,  where 
he  met  Mr.  Johnson,  the  witness.  The  whole 
evidence  does  not  bring  that  conversation  into 
any  other  relation  to  the  act  of  plaintiff's 
ejection  than  is  indicated  by  the  facts  given 
above. 

The  question,  then,  is.  Was  the  conversa- 
tion admissible?  The  main  erround  on  which 
plaintiff  seeks  to  Justify  its  admission  is  that 
It  formed  a  part  of  the  res  gesta.     On  that 
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ground  my  learned  Brother  Macfarlane  has 
sustained  its  admissibility,  though,  it  seems 
to  me,  he  apparently  experiences  some  diffi- 
culty in  reaching  that  result.    In  Missouri 
it  is  too  well  settled  by  precedents  to  admit 
of  doubt  that  no  such  conversation  could  be 
given  in  evidence  with  the  force  of  sn  ad- 
mission by  defendant.     Price  v.    7%orrUon 
(1846)  10  Mo.  135 :  Boffere  v.  McOune  (1854) 
19  Mo.  558 ;  McDermoU  v.  Hanmhal  <f  8i.  J. 
R  Oo.  (1881)  73  Mo.  516,  89  Am.  Rep.  526; 
Adams  v.  Hannibal  d  8t.  J.  R  Ch.    (1881) 
74  Mo.  558,  41  Am.  Rep.  838 ;  Aldfridffe  ▼. 
Midland  Blast  Furnace  Co.  (1883)  78  Mo.  560 ; 
Devlin  v.  Wabash,  8t,  L,  db  R  R,  Oo.   (1885) 
87  Mo.  545.     The  conductor  was  employed 
to  represent  the  company  in  the  management 
and  control  of  its  train.     The  com  pan  jr  was 
answerable  for  his  actions  within  tbe   fair 
scope  of  that  employment.    But  the  companj 
was  certainly  not  bound  by  any  declaratioD 
of  his  motives  which  did  not  aocompanj  or 
form  part  of  some  act  or  transaction  within 
the  apparent  line  of  the  service  for  whlcli  he 
was  employed.    But  it  is  needless  to  again 
go  over  the  ground  which  the  last  Rroup  of 
aecisions  covers.    Under  those  cases  it  is 
plain  that,  if  the  conversation  between  the 
witness  and  the  conductor  in  this  case  has 
any  proper  standing  as  evidence,  it  cannot 
be  aa  an  admission,  but  must  be  as  a  part  of 
that  essential  or  descriptive  matter  belong- 
ing to  the  main  transaction  itself  which  the 
law   calls  "TVS  gesta,^  for  want  of  any  Bnir- 
lish  term  equally  expressive.    It  is  far  from 
my  present  purpose  to  attempt  any  sort  of 
definition  of  ^ res  gesta,  **    Definitions  are.  no 
doubt,  useful  and  necessary  to  impart  general 
conceptions  of  the  subjects  with  which  ju- 
risprudence deals;  but  they  do  not  alwavs 
suffice  to  solve  the  difficulties  met  in  toe 
practical  administration  of  law.    In  the  case 
at  hand,  the  trainmen  ejecied  the  plaintiff 
from  the  train  a  few  minutes,  at  least,  before 
the  conversation  in  question  took  place.    The 
former  act  is  the  fact  with  which  the  conver- 
sation must  be  connected  as  a  circumstance, 
to  bring  the  conversation  properly  into  the 
res  gesta. 

The  conversation  had  two  distinct  bearings 
as  a  piece  of  evidence :  First,  it  embraced 
an  implied  admission  that  the  conductor  had 
put  the  plaintiflf  off  the  train ;  and,  secondly, 
it  indicated  motive,— that  is  to  say,  hostil- 
ity to  plaintiff.  Proof  of  the  former  we 
might  overlook  as  harmless,  having  no  prej- 
udicial effect  on  defendant's  rights ;  for  both 
sides  admitted  that  plaintiff  was  ejected  from 
the  train.  La  Duke  v.  Exeter  Twp.  (1898) 
97  Mich.  450.  But  upon  the  question  of  the 
conductor's  motive  of  hostility  to  plaintiff 
in  ejecting  him  the  conversation  was  vitally 
material,  and  could  not  justly  be  considered 
harmless,  in  view  of  the  issue  of  exemplary 
damages  which  the  court  saw  fit  to  submit 
to  the  jury.  The  plaintiff  was  not  entitled 
(as  against  the  present  defendant)  to  prove 
that  motive  as  against  the  company  bj  a  de- 
claration of  the  conductor  after  the  fact,  ss 
the  Missouri  cases  already  mentioned  show. 
The  interval  of  time  after  the  main  fact  is 
not,  of  itself,  of  controlling  importance, 
though  entitled  to  weighty  oonaideratioB  io 
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detennining  what  are  re$  Qettm.  The  testi- 
mony indicates  that  the  conversation  of  the 
witness  with  the  conductor  had  no  connection 
whatever  with  the  scene  out  of  which  the  al- 
leged cause  of  action  arises.  Kor  was  the 
conductor's  statement  in  any  way  connectible 
with  that  scene  as  a  circumstance  of  ft.  It 
was  an  entirely  independent  event,  notwith- 
standing it  occurred  within  a  comparatively 
short  time  after  the  act  in  which  plaintiff 
played  a  part.  But,  so  far  as  concerns  any 
relation  between  the  ejection  of  plaintiff 
and  the  conversation,  the  latter  might  as 
well  have  occurred  eight  or  ten  days,  as  two 
or  three  or  ten  minutes,  afterwards.  Mere 
thoughts  or  feelings  engendered  by  an  occur- 
rence do  not,  in  my  opinion,  form  of  them- 
selves a  sufficiently  substantial  connecting 
link  between  a  fact  and  the  subsequent  talk 
of  an  eyewitness  about  it  to  make  that  talk 
a  part  of  the  res  gesta  of  the  fact.  The  sug- 
gestion to  that  effect  in  the  learned  opinion 
of  my  Brother  Macfarlane  does  not,  with 
due  respect,  seem  to  me  maintainable,  in  its 
application  to  the  case  at  bar.  Without  at- 
tempting to  declare  any  general  rule  as  to 
what  matters  constituteVM  gest^y  and  confin- 
ing the  ruline  to  the  immediate  facts  of  this 
case,  it  would  seem  to  me  very  clear  (were 
it  not  for  the  contrary  opinion  of  some  of 
my  associates)  that  the  conductor's  declara- 
tion is  no  part  of  the  res  getta  in  the  case  be- 
fore us.  lu  my  opinion  the  court  should 
have  excluded  it. 

2.  Nor  can  it  matter,  in  the  result,  that 
the  defendant's  counsel,  on  cross-examina- 
tion, asked  the  witness  to  repeat  his  account 
of  the  interview  with  the  conductor.  That 
course  did  not  amount  to  a  waiver  of  the 
right  to  urge  the  exception  already  saved  to 
the  ruling  of  the  court  in  admitting  that  in- 
terview. Counsel  might  properlv  conform 
to  that  ruling  for  the  purposes  of  the  trial, 
^vithout  thereby  waiving  the  right  to  review 
the  admission  of  incompetent  evidence  that 
iiad  come  in,  over  his  objection.  Atter  that 
evidence  was  before  the  jury,  he  might  then 
combat  it  or  meet  it,  as  best  he  mighl,  with- 
out waiving  the  exception  already  taken. 
TMn  V.  Missouri  Pac.  R,  Co.  (Mo.  1891) 
18  S.  W.  Rep.  996 ;  Martin  v.  Ifeto  York, 
JV\  ff.  d  K  k  Co.  (1886)  108  N.  Y.  626. 

In  my  opinion,  the  judgment  should  be  re- 
versed, and  the  cause  remanded,  for  the  rea- 
sons above  given. 

It  is  so  ordered. 

Oanttt  Sherwood*  and  Burgess*  JJ, 

concur. 

Macfitrlane*  J.,  dissenting: 

Not  being  able  to  concur  in  the  opinion 
of  the  majority  of  the  court,  I  desire  to  ex- 
press the  grounds  of  my  dissent.  The  court, 
against  the  objection  of  defendant's  counsel, 
permitted  Oscar  Johnson  to  testify  as  fol- 
lows :  **  Q.  Did  you  hear  of  the  "fact  that 
Mr.  Barker  had  been  put  off  the  train  by 
your  conductor?  A.  Yes,  sir.  Q.  If,  after 
that  time,  you  had  a  conversation  with  the 
conductor,  you  may  state  where  it  was,  and 
tell  the  jury  what  he  said.  A.  Just  after  he 
had  been  put  off,  I  started  back  to  the  coach 
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that  he  was  in.  I  met  a  man  by  the  name  of 
Richardson,  and  was  talking  to  him  about 
the  fact.  1  met  him  just  before  I  got  in  the 
car,  right  on  the  step,  and  he  told  me  of  the 
transaction.  I  went  right  in.  I  ruslird  in 
the  car,  and  asked  Mr.  Uowe  [the  conductor] 
if  he  put  that  man  off,  and  he  said  he  did. 
I  asked  him  to  stop  and  get  him.  I  told  liim 
I  was  afraid  he  was  hurt,  and  he  just  re- 
marked that  he  ought  to  have  broke  his 
darned  neck."  In  view  of  the  importance  of 
ascertaining  the  exact  relation  of  the  act  of 
expulsion  to  the  declaration  of  the  conductor, 
and  owing  to  a  wide  difference  of  opinion  in 
respect  to  the  time  that  had  elapsed  between 
one  and  the  other  act,  it  is  tbouifht  proper  to 
state  somewhat  in  detail  the  evidence  bear- 
ing upon  that  q^uestion.  Said  witness  John- 
son further  testified  that  he  met  Richardson 
between  the  cars,  who  then  gave  him  the 
first  information  he  had  of  the  expulsion ; 
and  that  he  met  the  conductor  in  the  rear 
car,  within  eight  or  ten  feet  of  the  front 
door,  at  which  place  the  conversation  oc- 
curred. Ricliardson  testified  that  he  was 
standing  at  the  front  door  of  the  rear  car 
when  plaintiff  was  ejected  from  the  back 
door,  and  turned  immediately  to  go  to  the 
next  car,  and  met  Johnson  between  the  care, 
and  informed  him  that  plaintiff  had  been 
put  off.  It  was  shown  by  the  evidence  of 
other  witnesses  that,  as  soon  as  plaintiff  was 
expelled,  the  conductor  went  into  the  front 
car.  Taking  this  evidence  alone,  it  is  very 
clear  that  the  declaration  which  was  admitted 
in  evidence  was  made  before  the  conductor 
could  walk  the  length  of  the  car,  after  the 
expulsion.  In  this  state  of  facts  the  evidence 
was  admitted.  Up  to  this  time  the  witness 
Johnson  had  said  nothing  about  the  train 
having  stopped.  On  further  direct  examina- 
tion, witness  testified:  "Q.  At  that  time, 
Mr.  Johnson,  when  you  were  crossing  from 
the  smoking  car  across  the  platform  into  the 
ladies'  car,  was  the  train  running  or  not. 
A.  Yes,  sir.  Q.  Do  you  know  whether  the 
train  had  stopped  just  before?  A,  Just  be- 
fore I  met  Richardson?  O,  Yes.  sir.  A, 
Well,  it  bad  stopped  some  time  before  that; 
I  could  not  tell  exactly  the  time.  Q.  Was 
it  at  that  time?  A,  No,  sir."  On  cross-ex- 
amination the  witness  testified :  **  Q.  What 
attracted  your  attention?  Why  did  you  start 
in  the  ladies'  car?  A,  I  could  not  tell  how 
it  happened  that  I  started.  Q.  You  just 
happened  to  start?  A.  Yes,  sir ;  I  verv  often 
go  from  one  car  to  another.  Q.  Did  vou 
not  start  into  the  car  because  the  train  had 
stopped?  A,  No,  sir.  Q.  You  said  it  had 
stopped  a  while  before  you  had  started  in? 
A.  Yes,  sir;  I  think  it  had  made  a  little 
stop.  Q.  How  long  before  you  started  in? 
A.  Well,  to  my  best  knowledge  it  would  be 
eight  or  ten  minutes  before.  Q.  Might  it 
not  have  been  more  or  less?  A.  It  could 
not  have  been  much  less ;  it  might  have  been 
some  more.  .  .  .  Q.  It  had  stopped  re- 
cently before?  A,  Yes,  sir ;  some  little  time 
before  it  had  made  a  halt."  The  learned 
judge  who  wrote  the  opinion  of  the  majority 
assumes  that,  from  Johnson's  own  evidence, 
it  clearly  appeara  that  the  declaration  of  the 
conductor  was  nuule  eight  or  ten  minute' 
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after  plaintiff  was  expelled  from  the  train. 
If  that  were  so,  we  would  agree  that  the  evi- 
dence would  not  have  been  admissible.  But 
we  do  not  so  understand  the  evidence.  To 
comprehend  the  meaning  of  the  witness  John- 
son, it  is  necessary  to  state,  further,  that 
tliere  Imd  been  one  stop  of  the  train  between 
its  starting  point  and  the  time  this  declara- 
tion was  made.  To  this  all  witnesses  agreed. 
The  witnesses  of  plaintiff  testified  that  the 
only  stop  made  was  at  a  station  which  had 
been  passed  some  miles  before  plaintiff  had 
been  expelled.  Witne^sses  of  defendant  tes- 
tified that  the  train  was  stopned  at  the  time 
plaintiff  was  put  off.  Considering  all  the 
evidence  of  the  witness  Johnson,  there  can- 
not be  a  doubt  that,  when  speaking  of  the 
train  stopping  eight  or  ten  minutes  before 
the  expulsion,  he  had  reference  to  the  stop 
at  the  station,  and  not  to  one  made  when 
plaintiff  was  expelled.  Indeed,  he  testified 
that  no  stop  was  then  made.  His  request  to 
the  conductor  to  stop  and  take  plaintiff  on 
board  again  clearly  shows  that  the  expulsion 
bad  then  just  taken  place.  The  trial  judge 
evidently  so  understood  it.  and  counsel  for 
defendant  never  intimated  the  contrary  until 
on  the  argument  in  court  in  banc. 

But,  as  I  understand  the  opinion  of  the 
learned  judge,  he  holds  that  the  declaration 
was  not  admissible  if  it  was  made  after  the 
act  of  expulsion  had  been  completed,  and  to 
that  proposition  I  dissent.  As  a  rule,  de- 
rivative or  hearsay  evidence  is  not  admissible 
to  prove  the  fact  admitted  or  declared.  The 
person  who  makes  the  statement  should  be 
called  to  testify  to  the  fact,  in  order  that, 
by  the  tests  of  an  oath  and  of  cross  examina- 
tion, all  the  circumstances  may  be  developed, 
and  the  weight  to  be  given  to  the  evidence 
determined.  Giving  in  evidence  the  uncor- 
roborated and  interested  declaration  of  a  third 
person  for  the  purpose  of  proving  the  truth 
of  the  fact  declared,  and  thereby  binding  a 
party  to  the  suit,  should  never  be  permitted 
unless  the  declaration  was  made  at  such  a 
time  and  under  such  circumstances  as  will 
raise  the  presumption  that  the  one  makinjr 
it  spoke  the  truth.  All  the  authorities  agree 
that  8uch  declarations  are  admissible  when 
they  form  a  part  of  and  characterize  the  fact 
or  transaction  to  be  proved.  Tlicy  then  be- 
come verbal  acts,  and  are  admissible  as  such, 
and  not,  strictly  speaking,  as  declarations  or 
admissions.  They  form  a  part  of  the  re» 
ffestcB, 

One  of  the  exceptions  to  the  general  rule 
that  hearsay  evidence  is  not  admissible  is 
applied  to  the  declarations  and  admissions 
of  an  agent  when  offered  to  prove  an  act  or 
transaction  with  which  the  principal  is 
charged.  The  exception  is  only  made  when 
the  declaration  constitutes  a  part  of  the  prin- 
cipal fact  to  be  proved.  The  declaration  of 
an  agent  is  not  binding  on  the  prindpal, 
unless  it  falls  within  this  exception.  What 
constitutes  a  part  of  the  r^«  gestcB  in  any  case, 
whether  affecting  the  admissibility  of  the 
declarations  of  an  agent  or  of  the  declara- 
tions of  third  persons,  is  determined  by  pre- 
cisely the  same  rules.  The  rule  and  its  lim- 
itations are  concisely,  and,  at  the  same  time, 
comprehensively,  stated  in  21  Am.  &  £ng. 

26  L.  R.  A. 


Encyclop.   Law,  p.  99,  as  follows:      *Tbe 
rule  is  that  evidence  of  words  or  sets  may 
be  admissible  (notwithstanding  the  fFeneral 
rule  against  derivative  evidence)    on   the 
ground  that  thev  form  a  part  of  the  res  ^este, 
provided  that  the  act  which  they  acoompany 
IS  itself  admissible  in  evidence,  and  that 
they  reflect  light  on  or  qualify  that  act 
But  thev  must  be  so  connected  with  the  main 
fact  under  consideration  as  to  illustrate  its 
character,  to  further  its  object,  or  to  form  in 
conjunction  with  it  one  oontinuous  transac- 
tion.    If  declarations  are  made  some  time 
before  or  after  the  act,  and  stand  alone  by 
themselves,  thev  are  not  within  the  rule,  and 
are  inadmissible.     .         .     But  if  declara- 
tions of  a  past  occurrence  are  made  under 
such  circumstances  as  will  raise  a  reasonable 
presumption  that  they  are  spontaneous  utter- 
ances of  thoughts  created  by  or  springing 
out  of  the  transaction   itself,   and  so  soon 
thereafter  as  t-o  exclude  the  presumption  that 
they  are  the  result  of  premeditation  and  de- 
sign, they  will  be  admissible  as  part  of  the 
res  gestcB.      The  difficulty  has  never  been  so 
much  in  the  rule  itself  as  in  Its  application 
to  individual  cases.     Whether  a  particular 
declaration  forms  a  part  of  the  ret  ffetta  is 
always  a  question  for  the  decision  of  the 
court.    No  definite  rule,  which  can  be  ap- 
plied to  each  case,  can  be  given,  because  the 
circumstances  of  no  two  acts  or  transactions 
are  precisely  the  same.  All  the  circumstances 
must  be  considered,  and  the  court  should  be 
satisfied  that  the  declaration  was  the  **  spon- 
taneous utterance  of  thoughts  created  and 
springing  out  of  the  transaction  itself ;''  in 
other  words,  that  the  declaration  was  in  the 
circumstances  a  spontaneous  expression  of 
truth.     When  tiiie  declaration  of  an  agent  is 
offered  to  prove  and  charge  the  principal 
with  an  act  resulting  in  personsd  ml 017*  to 
another,  all  the  circumstances  should  be  con- 
sidered,— the  time  and  place  at  which  made, 
the  nature  and  effect  of  the  act  and  injury,  tlie 
excitement,   fright,  and  other  mental  condi- 
tions of  the  agent  making  the  declaration  and 
of  other  persons.    If,  from  all  these  circum- 
stances, the  court  is  satisfied  that  the  agent, 
without  time  to  premeditate,  expressed  truly 
and  spontaneously  his  thoughts  In  regard  to 
a  fact  within  his  knowledge  and  in  issue,  and 
to  prove  which  he  would  have  been  a  com- 
petent witness,  the  evidence  would  be  ad- 
missible. 

It  will  be  seen  that  exact  coincidence  of 
time  between  the  act  and  declaration,  though 
an  important  circumstance,  cannot  be  made  a 
positive  test  of  the  admissibility  of  such 
declarations.  In  case  of  a  derailment  of  a 
train  or  a  collision,  there  is  often  no  time  fur 
previous  declarations ;  but  in  view  and  pres- 
ence of  the  excitement,  the  horror,  and  the 
sympathy,  spontaneous  declarations  of  the 
agent  as  to  the  cause  of  t^e  disaster  would 
carry  with  them  convictions  of  their  truth. 
That  coincidence  of  time  is  not  the  true  test 
may  be  drawn  from  our  own  decisions.  In 
Harriman  v.  Stotioej  57  Mo.  98,  admissions 
made  an  hour  or  more  after  the  accident  were 
admitted.  This  case  goes  beyond  any  rec- 
ognized rule,  and  would  not  probably  be  fol- 
lowed under  any  circumstanoea.    In  Adorns 
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T.  HannOal  d  8t.  J.  JR.  Co,,  74  Mo.  558,  81 
▲m.  Rep.  838,  after  deceased  had  beeo  struck, 
after  the  train  bad  been  stopped,  two  of  the 
trainmen  went  back  to  the  place  of  the  col- 
lision. Held,  that  statements  then  made  by 
them  were  not  admissible.  Ajod,  generally, 
it  has  been  said,  though  probably  unnecessary 
to  the  particular  decision,  that  such  declara- 
tions, to  be  admissible,  should  be  coincident 
with  the  events  to  which  they  relate.  Detlin 
T.  Wabatih,  8t,  L.  d  P,  K  Co,  87  Mo.  545; 
Aldridge  v.  Midland  BUut  Furnace  Co.  78  Mo. 
665 ;  McDermott  ▼.  Hannibal  dk  8t,  J.  R,  Co, 
87  Mo.  298.  The  question  was  last  con- 
Btdered,  and  the  authorities  reviewed ,  in 
LeaJuy  v.  Com  Ave,  db  F,  G.  R,  Co,  97  Mo. 
172.  While  the  declarations  in  that  case 
were  those  of  the  injured  person,  the  prin- 
ciple upon  which  they  are  made  admissible 
is  the  same.  The  court,  after  a  careful  con- 
sideration, reached  the  following  conclusion  : 
**  The  better  reasoning  is  that  the  declaration, 
to  be  a  part  of  the  ree  ge*t€B,  need  not  be 
coincident,  in  point  of  time,  with  the  main 
fact  to  be  proved.  It  is  enough  that  the  two 
are  so  clearly  connected  that  the  declaration 
can,  in  the  ordinary  course  of  affairs,  be  said 
to  be  spontaneous  exclamation  of  the  real 
cause.  The  declaration  is  then  a  verbal  act, 
and  may  well  be  said  to  be  a  part  of  the  main 
fact  or  transaction.  Again,  if  the  subsequent 
declaration  and  the  main  fact  at  issue,  taken 
together,  form  a  continuous  transaction,  then 
the  declaration  is  admissible.  Much,  there- 
fore, depends  upon  the  nature  and  character 
of  the  transaction  in  question ;  for  it  may  be, 
and  often  is,  of  a  continuing  character.  It 
cannot  be  said  that  a  mere  subsequent  declara- 
tion will  of  itself  furnish  a  sufficient  con- 
nectine  circumstance."  This  decision  met 
with  t£e  concurrence  of  all  the  judges.  See 
cases  cited  and  reviewed.  This  conclusion 
seems  to  be  in  accord  with  the  best-considered 
cases.  See  21  Am.  &  Eng.  Encyclop.  Law, 
eupra,  and  cases  cited  in  notes. 

i^ow,  let  us  apply  these  principles  to  this 
case.  The  principal  fact  to  be  proved  was 
the  manner  in  which  plaintiff  was  ejected 
from  the  train.  Evidence  that  the  expulsion 
was  wantonly  done  was  admissible.  The  con- 
ductor was  a  competent  witness  to  prove  the 
manner  in  which  the  expulsion  was  made, 
and  he  had  knowledge  of  the  fact.    Evidence 


by  the  conductor  that,  when  he  ejected  plain- 
tiff, he  was  indifferent  as  to  the  consequences 
to  him,  would  have  been  competent.  Declara- 
tions of  the  conductor,  made  while  in  the  act 
of  the  expulsion,  which  were  indicative  of 
malice  and  wantonness,  could  have  been 
proved,  under  all  of  the  authorities.  We  are  of 
the  opinion,  taking  the  time  and  place  in 
which  it  was  made,  the  character  of  the  act, 
and  all  the  circumstances  surrounding  it, 
that  the  declaration  admitted  in  evidence  was 
so  connected  with  the  expulsion  of  the  plain- 
tiff as  to  show  that  what  was  said  on  the  oc- 
casion was  the  spontaneous  expression  of  the 
thoughts  and  feelings  of  the  conductor  at  the 
time  the  act  was  done,  and  to  characterize  the 
act  itself.  The  conversation  occurred  within 
a  few  seconds  after  plaintiff  was  put  off.  The 
conductor  leaving  Uie  scene,  and  Johnson  ap- 
proaching it,  they  met  before  the  former  had 
passed  the  length  of  the  car.  The  conductor 
was  required  to  use  some  force,  and  was  nec- 
essiirily  more  or  less  excited.  The  night  was 
dark  and  stormy.  The  train  was  running  on 
an  embankment  three  feet  high.  When  plain- 
tiff was  expelled,  he  fell  upon  the  ground 
seven  feet  from  the  track,  and  his  leg  was 
broken  in  two  places.  The  evidence  tends  to 
prove  that,  while  the  conductor  signaled  the 
enffineer  to  stop  the  train,  plaintiff  was  ex- 
pelled before  it  came  to  a  stop.  In  these  cir- 
cumstances, almost  in  the  very  presence  of  the 
scene  of  the  expulsion,  with  the  train  leaving 
plaintiff  in  the  storm  and  darkness,  the  wit- 
ness expressed  sympathy  for  him,  and  a  fear 
that  be  had  been  injured,  and  asked  that  he 
be  taken  on  board  again.  In  these  circum- 
stances, the  declaration,  which  shows  anger, 
ill  will,  and  perfect  indifference  to  the  result, 
is  made  by  the  conductor.  I  experience  no 
difficulty  whatever  in  reaching  the  conclusion 
that  the  declaration  was  sufficiently  connected 
with  the  fact  to  be  proved  to  form  a  part  of 
the  act  itself,  and  to  characterize  it.  Indeed, 
to  reach  any  other  conclusion,  under  the  evi- 
dence as  contained  in  the  record,  would  result 
in  overruling  the  latest  and  most  carefully 
considered  cases  of  this  court,  and  in  setting 
at  naught  well-establislied  principles  of  the 
law  of  evidence  as  declarea  bjr  the  most  re- 
spectable courts  and  text-writers  of  this 
country.  Black*  C7&.  J.,  and  Brace*  t/., 
agree  with  me. 
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1.  Aimilroad  trRln  equipped  wifb  the 
requisite  number  of  bands,  moving  In  a  railroad 
yard,  is  not  within  the  role  as  to  liability  for 
dangerous  maohines. 

NOTB.^For  care  due  from  railroad  companies  to 
avoid  Injuring  children  on  tracks  generally,  see 
Bottoms  V.  Seaboard  &  B.  R..Co.  (N.  C.)  25  L.  K.  A. 
784,  and  note. 

Wov  declsioDS  aslto  liability  of  railroad  companies 
for  injuries  to  obfldren  on  tumtablee,  see  IV>rt 

««  L.  R  A. 


8*  It  Is  not  the  duty  of  a  railroad  com- 
pany to  fence  its  yards  in  which  cars  are 
switched  and  trains  made  up  so  as  to  protect 
children  from  danger. 

8«  To  a  trefspaaeer  no  duty  ezlsts  except 
that  of  not  wantonly  or  reokieflsly  injuring  him 
after  discovering  his  periL 

4*   An  Infknt*  even  one  of  tender  years* 

is  precluded  by  his  violation  of  the  law  against 

Worth  ft  D.  0.  B.  Ob.  T.  Bobertson  (Tex.)  14  L.  R. 
B.  781,  and  note. 

For  duty  of  a  railroad  company  to  fence  track  as 
alfeoting  liability  to  employ^  see  Biclraon  v. 
Omaha  ft  St.  L.  B.  Ck).  iHo.)  S6  L.  R.  A.  880,  and  note. 


See  also  32  L.  R.  A.  82.5;  34  L.  R.  A.  459;  39  L.  R.  A.  112;  44  L.  R.  A.  655. 
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cItmblDg  apon  or  catcblnir  bold  of  a  looomotive 
or  car  and  leooverinir  for  Injuries  sustained  In 
oonmquence  thereof. 

5.  The  mere  p^atnitovui  aeemnpttoii  of 
the  duty  of  keeping  a  railroad  yard  clear  of 
boys  by  InstruotiDg  tbe  yard-hands  to  drtre 
them  out  does  not  make  tbe  railroad  company 
liable  for  neffligenoe  in  failing  to  enforce  such 
directions. 

(December  18,  UBOL) 

APPEAL  byplalDtiff  from  an  order  of  the 
Circuit  Court  for  Buchanan  County, 
granting  a  new  trial  after  verdict  in  favor  of 
plaintiff  in  an  action  brought  to  recover  dam- 
ages for  personal  injuries  alleged  to  have  been 
caused  by  defendant's  negligence.    Affirmed, 

Statement  by  Sherwoodt  J. : 

Action  for  damages  in  the  sum  of  $12,000 
for  injury  to  plaintiff's  foot,  it  haviug  been 
run  over  and  crushed  by  the  defendant  com- 
pany's cars  in  its  railway  yard  in  the  city 
of  St.  Joseph,  requiring  amputation  of  the 
larger  portion  of  the  foot.  The  subjoined 
plat  indicates  the  locus  in  quo  and  its  sur- 
round i  11  gs.  The  accident  occurred  on  the  28th 
of  August,  1891,  at  which  time  plaintiff 
lacked  of  being  six  years  of  age  the  difference 
in  time  between  that  date  and  the  next  De- 
cember. As  will  appear  by  inspection  of  the 
plat,  the  defendant  owned  a  tract  of  ground 


between  Sixth  and  Ei  j^hth  streets,  lying  south 
of  Olive  street,  in  said  city,  which  is  oaed  ss 
its  railway  yard.    This  yard  was  half  a  mile 
long,  and  in  it  was  situated  its  freight  house, 
warehouse,    team- deli  very  tracks,   the  side 
tracks  used  for  the  purpose  of  storing  cars  and 
in  making  up  trains,  and  in  whi<^  all  its 
switch  work  was  done.    This  yard  was  sep- 
arated from  Eighth  street  by  a  sblp  of  ground 
owned  by  the  Kock  Island  road,  upon  which 
that  company  had  two  tracks.     At  the  point 
where  Mitchell  avenue  would  cross  the  de- 
fendant's yard,  had  it  been  opened  through 
the  same,  was  a  large  warehouse,    and  just 
north  of  the  warehouse  there  was  a  vacant, 
unoccupied  plat  of  ground.    The  children  in 
tbe  neighborhood  resorted  to  this  vacant,  un- 
occupi^  space,   and  played  marbles,   hop- 
scotch, and  other  games  there,  and  they  fre- 
quently would  get  on  the  cars  aa  the  trains 
moved  through  the  yards,  or  as  the  cars  were 
being  switched  backwards  and  forwards  in 
the  making  up  of  trains, — a  process  Uiat,  it 
seems,  was~going  on  during  most  of  each  day. 
Some  days  they  would  quit  their  games  u> 
ride  on  the  cars,  and  some  days  they  would 
not.     Sometimes,  as  the  evidence  shows,  they 
rode  on  the  tops  of  the  cars.     Sometimes,  and 
most  usually,  they  contented  themselves  bj 
seizing  with  their  hands  the  stirrup  or  lower 
round  of  the  ladder  on  the  side  of  the  car,  and 
then,  placing  their  feet  against  the  truck  of 
the  car,  would  ride  in  that  wa}r.     PlaintilE, 
whose  parents  lived  in  the  vicinity  of  tbe 
yard,  at  812  Penn  street*  was  an  habitui  of 
these  yards;  had  been  for  some  six  mcmths 
prior  to  the  date  mentioned ;  frequented  tbe 
playground  north  of  the  warehouse,  red  bam. 
or  red  house,  as  it  was  variously  termed ;  and 
frequently  had  indulged  in  the  perilous  sport 
of  riding  on  the  cars,  as  above  indicated. 
Indeed,  on  the  very  morning  of  the  mishap, 
plaintiff  had  Jumped  on  the  cars,  and  his 
lather,   seeing  him  there,    went  over  and 
whipped  him  therefor,  and  spoke  to  some  of 
the  men  there  in  regard  to  it.     About  this 
plaintiff's  father  says :    ^  I  told  two  or  three 
of  them  I  wished  they  would  whip  the  boy 
when  they  caught  him  in  the  yard ;  and  tbe 
party  made  the  remark,  'If  we  did,  you  would 
get  mad  about  it, '  and  I  said,  *I  don't  know 
whether  I  would  or  not. '"    Instructions  were 
given  to  defendant's  employes  to  keep  the 
boys  out  of  the  yard,  and  such  employes 
obeyed  these  instructions,  and  drove  the  boys 
out,  and  for  their  pains  in  this  regard,  when 
the  boys  reached  the  street,  they  would  tell 
the  employes  to  come  no  further,  and  would 
greet  them  with  showers  of   stones.     There 
was  evidence,  however,  tiiat  defendant's  em- 
ployes did  not  obey  their  instructions  at  all 
times,  but  frequently,  and  without  rebuke, 
would  let  the  lK>ys  ride  on  the  cars.    But  tiie 
uncontradicted  testimony  shows  that  it  was 
simply  impossible  for  the  employes  to  per- 
form uieir  work  and  keep  the  boys  out  of  the 
yards.    East  of  the  defendant's  freight  house, 
and  between  it  and  the  Rock  Island  tracks, 
there  were  a  dozen  or  more  tracks  rnnuinc 
north   and   south,    parallel  to  each  other. 
Teams  entered  the  yard  from  Olive  street  near 
where  SevenUi  street  -vrould  enter  the  yard  if 
it  were  open  through  the  yards,  and  teami 
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ailao  came  into  tbe  yards  where  the  alley  be- 
fc-vreen  Seventh  ana  Eighth  streets  abutted 
a^^aiost  the  yard  on  the  north  line,   and  a 
regular  crossing  had  been  made  for  teams  over 
t:lie  Hock  Island  track  on  the  east  side  of  the 
3rard  near  the  old  warehouse.     On  the  date 
mentioned  a  regular  freight  train  coming  into 
St.  Joseph  from  the  east,  consisting  of  twenty 
oars,  pulled  into  this  yard  on  one  of  these 
paniUel  tracks,  and,  passing  west  of  the  old 
-warehouse,  ran  on  north  until  the  engine  got 
-vrithin  50  feet  of  Oliye  street,  where  it  stop- 
ped.    The  train  was  fully  manned  by  its 
regular  crew.    In  passing  by  the  warehojise 
the  train  seemed  to  have  attracted  the  atten- 
tion of  the  boys  who  were  playing  north  of 
tlie  old  warehouse,  and  plaintiff  and  two  or 
three  others  ran  over  to  the  side  of  the  train, 
and.  catching  hold  of  the  stirrup  or  lower 
round  of  the  ladder  on  the  side  of  the  cars, 
And  placing  their  feet  against  the  trucks  of 
the  cars,  rode  some  distance.    Plaintiff  says 
lie  hopped  on  four  or  Ave  cars  back  from  the 
enerine ;  that  he  caught  hold  and  rode  a  piece, 
&iid  then  dropped  off  onto  tiie  ground,  and 
again  caught  hold  to  ride  as  another  car 
passed  him.    'While  holding  on  by  his  hands 
to  the  ladder  with  his  feet  on  the  journal  that 
held  the  axle,  his  foot  slipped  off,  went  down 
onto  the  rails  between  the  two  wheels,  and 
one  wheel  ran  over  the  front  portion  of  his 
foot,  necessitating  the  amputation  thereof. 
The  evidence  shows  that  the  tracks  east  and 
Tvest  of  the  track  on  which  the  train  pulled 
in  were  covered  with  cars ;  injury  occurred 
at  a  point  opposite  the  middle  of  the  freight 
house ;  that  the  engineer,  fireman,  and  brake- 
man  of  the  train  were  at  their  places  and  on 
the  lookout,  and  that  they  saw  nothing  of  the 
boys.    Indeed,  the  evidence  shows  that  not 
one  of  the  train  crew  knew  of  the  accident  to 
plaintiff  for  some  hours  after  it  occurred.    As 
soon  as  the  crew  had  taken  the  train  up  to  the 
point  near  Olive  street,   and  opposite  the 
freight  house,  the  train  was  stopped,  and  the 
engine  was  cut  off  and  taken  to  the  round- 
house, and,  the  work  of  the  crew  being  done, 
the  crew  went  home.    The  plaintiff's  father 
was  a  conductor  on  the  Grand  Island  Rail- 
road, and  knew  the  danger  his  son  would  in- 
cur in  frequenting  a  railroad  yard.    Both  he 
and  his  wife  haa  punished  the  plaintiff  a 
great  many  times  tfefore  the  day  of  the  ac- 
cident for  being  in  tbe  yard.    At  the  close 
of  the  case  certain  instructions  were  given  for 
plaintiff,    certain  ones  given  and  others  re- 
fused defendant,  and  then  the  jury  brought 
in  a  verdict  for  plaintiff  in  the  sum  of  $5,(^. 
Whereupon  the  trial  court,  satisfied  that  it 
had,  during  the  trial,  committed  "error  of 
law,"  granted  a  new  trial  on  being  moved 
thereto  oy  defendant.   From  this  order  award- 
ing a  new  trial  plaintiff  appealed  tothiscourt. 

Mr,  James  W.  Boyd  for  appellant. 

Meufn.  Speneer  k  Mosman*  for  re- 
spondent: 

In  order  to  maintain  an  action  for  a  negli- 
gent injury  *'it  must  appear  that  there  was  a 
leiral  duty  due  from  the  person  inflicting  tbe 
injury  to  the  person  on  whom  it  was  iDflicted, 
and  that  such  duty  whs  violated  by  a  want  of 
ordinary  care  on  the  part  of  the  defendant" 


Kahl  y.  Late,  87  K.  J.  L.  8:  EaUihan  y. 
Hannibal  d  8t,  J.  R  Co,  71  Mo.  118;  Cooley, 
Torts,  659,  660. 

It  cannot  be  claimed  that  Barney  was  in  the 
defendant's  yard  in  pursuance  of  any  invita- 
tion. 

Campbell,  Neg.  g  44;  Indermaw  y.  Dames, 
L.  R.  1  C.  P.  874;  Clark  y.  Manefiester,  62  N. 
H.  577;  GaVigan  y.  Metacomet  Mfg.  Co,  143 
Mass.  527;  Stevene  y.  Nichols,  155  Mass.  472; 
Wright  v.  Boston  dt  A.  R  Co,  142  Mass.  296; 
Cusick  y.  Adams,  115  K«  Y.  65;  Cooley, 
Torts,  p.  606. 

There  is  no  evidence  tending  to  show  that 
Barney  was  entitled  to  be  at  the  place  where 
he  was  injured  by  virtue  of  any  license  from 
the  defendant.  A  license  to  enter  land  for 
one  purpose  will  not  be  a  defense  in  an  action 
where  the  entry  was  for  another  and  distinct 
purpose. 

Jiorion  v.  Craig,  68  Me.  275;  18  Am.  A 
Eng.  Encvclop.  Law,  pp.  589,  544;  Btate  y. 
ShawUy,  4^  Mo.  App.  584. 

Even  as  to  a  licensee  the  rule  is,  that  "no 
duty  is  imposed  by  law  upon  the  owner  or  oc- 
cupant to  keep  his  premises  in  a  suitable  con- 
dition for  those  who  come  there  solely  for 
their  own  convenience  or  pleasure  and  who  are 
not  either  expressly  invited  to  enter,  or  induced 
to  come  upon  them,  by  tbe  purposes  for  which 
the  premises  are  appropriated,  or  by  some 
adaptation  of  the  place  for  use  by  customers 
or  passengers  which  might  naturally  and  rea- 
sonably lead  them  to  suppose  that  they  might 
properly  and  safely  enter." 

Straub  y.  Soderer,  58  Mo.  43;  Moore  y.  Wa- 
bash, 8t.  L,  dt  P.  R,  Co.  84  Mo.  485;  Hughes 
V.  Hannibal  dt  8t,  J.  R,  Co,  66  Mo.  827. 

Barney  was  not  injured  by  anv  defect  or  in- 
sufiSciency  in  the  premises,  but  his  injury  was 
directly  caused  by  his  intermeddling  with  the 
passing  cars,  and  in  such  a  case,  in  order  to 
render  defendant  liable,  the  evidence  must 
show  that  the  defendant's  servants  were  aware 
of  his  dangerous  position,  and  that  they  ''had 
the  time  and  the  opportunity  to  have  avoided 
the  injury,  and  could  have  done  so  by  the  use 
of  reasonable  care  in  that  behalf." 

Bine  v.  Chicago  d  A.  R.  Co,  88  Mo.  400; 
Nicholson  y.  Erie  R.  Cb.  41  N.  Y.  530. 

The  defendant  was  not  bound  to  have  a 
watchman  to  guard  its  property  to  protect 
trespassers  from  intermeddling  therewith  and 
being  injured. 

Gaf>in  v.  Chicago,  97  III.  66,  87  Am.  Rep.  99; 
Emerson  v.  Peieler,  85  Minn.  481,  59  Am.  Kep. 
837;  Mathews  v.  BeriRel,  51  N.  J.  L.  80;  Mo 
Eachern  v.  Boston  dt  M,  R,  Co,  150  Mass.  515. 

Barney  was  guilty  of  a  misdemeanor  under 
the  ordinances  of  tbe  city  of  8t.  Joseph,  and 
tbe  statutes  of  the  state  of  Missouri,  in  at- 
tempting to  catch  hold  of  and  climb  upon  a 
car  in  motion. 

See  Mo.  Rev.  Stat.  1889,  g  8927. 

Barney  was  on  the  defendant's  ground  under 
such  circumstances  as  created  no  duty  to  him 
from  the  defendant,  and  the  defendant's  duty 
"in  such  a  case  is  only  not  to  wantonly  or  with 
reckless  carelessness  injure  any  one." 

Williams  v.  Kansas  City,  S.  db  M,  R.  Co,  96 
Mo.  288;  Bepfel  v.  8t.  Paul,  M.  dt  M.  R.  Co,  49 
Minn.  263;  Barker y.  Hannibal  dt  St,  J.  R  Co. 
98  Mo.  53;  8t.  Louis,  L  M,  dt  8,  R  Co.  ^ 
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the  cars  were  in  motion,  fully  equipped  with 
the  requisite  number  of  hands,  while  the 
theory  of  the  Stout  Ccue  is  that  the  negligence 
consists  in  leaving  the  dangerous  machine, 
implement,  etc.,  exposed,  unlocl&ed,  and  un- 
guarded. 

2.  It  is  claimed  that  it  was  the  duty  of  the 
defendant  companv  to  fence  its  yards.  While 
cases  may  be  found  requiring  the  performance 
of  such  a  duty  when  it  is  imposed  by  special 
statutory  provision,  yet  no  case  has  been  en- 
countered where,  in  the  absence  of  such  stat- 
utory provision,  it  has  been  adjudicated  that 
the  duty  of  fencing  exists :  because  the  com- 
mon law  recognizes  no  such  obligation,  and 
railroad  corporations  stand  in  this  regard  on 
the  same  footing  as  individuals.  lUinais  Cent, 
R.  Co.  V.  Cainaher,  47  111.  888;  HughM  v. 
Hannibal  d  8t.  J.  K  Co,  66  Mo.  825 ;  Haye* 
V.  Midagan  Cent.  R.  Co,  111  U.  8.  228,  28 
L.  ed.  410.  It  is  well  settled  in  this  state 
that  railroad  companies  are  not  required  to 
fence  their  tracks  in  cities  and  towns,  not- 
withstanding the  statute  makes  no  exceptions 
as  to  the  general  requirement  regarding  such 
fencing ;  and  this  ruling  was  made  on  the 
ground  of  necessity.  By  parity  of  reasoning, 
It  would  seem  that  it  would  be  impossible, 
consistent  with  the  demands  of  commerce,  to 
have  railroad  yards  in  a  large  city  or  town 
actually  ^fenced  in."  Of  course  the  object 
of  such  inclosure,  to  wit,  the  keeping  out  of 
trespassers  from  such  yards,  especially  child- 
ren, could  not  l)e  accomplished  without  hav- 
ing gates  at  every  opening  (and  not  the  or- 
dinary bar),  in  order  to  make  the  fence 
effectual  for  the  purpose  for  which  it  was 
designed.  It  is  only  necessary  to  think  for 
a  moment  of  the  utter  impracticability  of 
such  a  measure,  where  hundreds  of  cars 
would  be  passing  and  repassing  through  the 
gates  every  hour,  thus  requiring  their  con- 
tinuous opening  and  closing,  in  order  to 
repudiate  the  visionary  idea  advanced  alto- 
gether. But  if  a  railroad  car  or  train  is  not 
to  be  regarded  as  a  dangerous  machine,  as  has 
been  decided,  then  no  necessity  exists  to  place 
a  barrier  to  prevent  trespassers  on  the  private 
yards  of  a  railroad  company  from  being  in- 
jured. To  such  trespassers,  no  matter  what 
their  age,  the  railroad  company,  not  having 
invited  or  encouraged  their  coming,  owes  no 
duty  except  that  of  not  wantonly  or  recklessly 
Injuring  them  after  having  discovered  them 
to  be  in  peril.  Williatm  v.  Kansas  City,  S, 
di  If.  R,  Co,  96  Mo.  283 ;  ffepfel  v.  St.  Paul, 
M,  dk  M,  R,  Co.  49  Minn.  268 ;  Cauley  v. 
Pittsburg,  C,  dk  St,  L.  R.  Co,  96  Pa.  898,  40 
Am.  Rep.  664.  Even  as  to  a  licensee,  the 
rule  is  that  **no  duty  is  imposed  by  law  upon 
the  owner  or  occupant  to  keep  his  premises 
in  a  suitable  condition  for  those  who  come 
there  solely   for  their  own  convenience  or 

f pleasure,  and  who  are  not  either  expressly 
ovited  to  enter  or  induced  to  come  upon  them 
by  the  purposes  for  which  the  premises  are 
appropriated,  or  by  some  adaptation  of  the 
place  for  use  by  customers  or  passengers 
which  might  naturally  and  reasonably  lead 
them  to  suppose  that  they  might  properly  and 
safely  enter. "  Straub  v.  Soderer,  68  Mo.  48. 
In  short,  mere  passive  acquiescence  of  the  oc- 
cupier, in  a  certain  use  of  his  land  by  others, 
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generates  no  liability  on  his  part.     Mean  ▼. 
Wahask,  Si.  L,AP.R,Co,U  Mo.  485.     And 
the  same  principle,   which,   under  the  au- 
thorities cited,  would  deny  the  necessity  for 
guards   to  keep  trespassing  children    from 
Doarding  moving  cars,  would  eouallj  reject 
the  necessity  of  barriers  when  aemanded  in 
place  of  sucn  guards.    There  are  cases  where 
fences  are  needed,  and  where  liability  arises 
where  injury  occurs  in  consequence  of  their 
not  being  built;  but  that  Is  only  where  as, 
for  instance,  the  owner^s  premises  extend  np 
to  the  public  highway,  and  a  dangerous  ex- 
cavation exists  in  close  proximity  to  such 
thoroughfare.     But  in  such  case  such  excava- 
tion would  amount  to  a  common  nuisance, 
something  which  would  hardly  be  affirmed  of 
a  railroiM  company  when  engaged   in  its 
legitimate  labors  and  ordinary  avocation  of 
assisting  in  moving  with  its  numerous  trains 
of  cars  the  commerce  of  the  country.    In  Our- 
holt  V.    Vietfis,   98  Mo.   422,   an  abandoned 
quarry,  but  not  bordering  on  the  highway, 
became  a  pond  in  which  the  eight  year  old 
son  of  a  party  was  drowned ;  and  it  was  ruled 
that  the  owner  of  the  quarry  was  under  no 
obligation  to  build  a  fence  around  it  to  keep 
away  trespassers,  nor  liable  for  inlury  to  them 
occasioned  by  the  absence  of  such  fence.    In 
that  case  approving  quotation  is  made  from 
OiUespie  v.  McQomLn,  100  Pa.  144,  45  Am. 
Rep.  365,  where  a  boy  of  less  than  eight  yeais 
of  age  was  drowned  in  a  well  open  and  un- 
covered and  unguarded,  and  on  an  unfenoed 
lot,  a  place  of  common  resort  for  children ; 
and  it  was  held  that  the  boy  was  a  trespasser; 
that  the  owner  of  the  lot  was  under  no  duty 
to  him  to  fence  the  lot  or  guard  the  well ;  and 
that  of   consequence  no  recovery  could  be 
had ;  Paxson,  J. ,  very  pertinently  remarking : 
**'  There  are  streams  and  pools  of  water  whoe 
children  mny  be  drowned ;  there  are  inequali- 
ties of  surface  where  they  may  be  injured. 
To  compel  the  owners  of  such  property  either 
to  inclose  it,  or  fill  up  their  ponds  and  level 
the  surface  so  that  trespassers  may  not  be  in- 
jured, would  be  an  oppressive  rule.    The  law 
does  not  require  us  to  enforce  any  such  prin- 
ciple, even  where  the  trespassers  are  children. 
We  all  know  thai  boys  of  eight  years  of  age 
indulge  in  athletic  sports.    They  fish,  shoot, 
swim,  and  climb  trees.    All  of  these  amose- 
ments  are  attended  with  danger,  and  ac- 
cidents frequently  occur.    It  is  part  of  a  boy's 
nature  to  trespass,  especially  where  there  is 
tempting  fruit,  yet  I  never  heard  that  it  was 
the  duty  of  the  owner  of  a  fruit  tree  to  cut 
it  down  because  a  boy  trespasser  may  possibly 
fall  from  its  branches.   Yet  the  principle  con- 
tended for  by  the  plaintiff  would  bring  us 
to  this   absurdity  if  carried   to  its   logical 
conclusion.     Moreover,    it  would  charge  the 
duty  of   the  protection   of   children  upon 
every   member   of   the   community    except 
their  parents.*'    Citation  has  been  made  bjr 
plaintiff  to  Schmidt  v.  Kansas  City  DistiUing 
Co.,  90  Mo.  284,  59  Am.  Rep.  16.    There  a 
child  three  years  old  fell  into  a  pool  of  hot 
water,  and  was  scalded  to  death ;  the  pool  be- 
ing formed  by  the  escape  of  steam  and  water 
used  in  defendant's  business,  and  was  only 
some  18  inches  wide  and  some  15  inches  deep. 
This  pool  was  at  a  distance  from  the  public 
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road,  and  on  the  priyate  grounds  of  defend- 
ant; and  it  was  held,  in  effect,  that,  if  the 
little  hole  of   hot  water  and  mud  was  ^at- 
tractive to  children, "  it  then  should  have  heen 
inclosed,  and,  if  not  inclosed,  being  thus  at- 
tractive, etc.,  defendant  would  not  be  ** prop- 
erly exercising  its  dominion  over  its  own 
property. "    Ck>ntra8tin jc  the  Overholt  and  the 
jSchmidl  Oaset,  it  would  seem  that  the  chief 
difference  between  them  consisted  in  the  tem- 
perature of  the  water  where  the  respective  ao- 
ei  dents  occurred.    Unless  they  can  be  re- 
conciled and  differentiated  on  this  theory, 
and  on  the  further  theory  that  a  little  muday 
puddle  of  hot  water  that  a  child  might  step 
over  is  more  attractive  to  a  child  than  a  deep 
pond  of  cold  water,  then  they  are  utterly  ir- 
reconcilable.   This  being  so,  we  shall  follow 
the  ruling  of  the  later  case.     As  to  Fink*» 
Ckue,  10  Mo.  App.  61,  it  was  expressly  over- 
ruled on  appeal  to  this  court.     82  Mo.  276, 
b'^  Am.  Rep.  876. 

3.  If  it  be  true,  as  shown  by  the  authorities, 
that  plaintiff  was  a  trespasser,  to  whom  de- 
fendant owed  no  duty  except  that  of  not 
wantonljT  or  recklessly  injuring  him,  after 
discovering  his  peril,  then,  of  course,  no 
duty  existed  outside  of  that  exception  be- 
tween the  defendant  corporation  and.  the 
plaintiff ;  and  if  no  duty,  then  no  negligence, 
because  the  latter  must  have  the  former  as 
its  inevitable  and  indispens&ble  predicate. 
HaUihan  v.  Hannibal  dk  St.  J.  B.  Oa.  71  Mo. 
113. 

4.  But  plaintiff  in  the  particular  act  which 
resulted  in  the  accident  was  a  trespasser, 
made  so  by  the  statute  as  well  as  by  the  or- 
dinance of  St.  Joseph.  Bev.  Stat.  1889, 
§  8927,  makes  it  a  misdemeanor  for  **  any  per- 
son, minor  or  adult,  to  climb  upon,  hold  to, 
or  in  any  manner  attach  himself  to,  any  loco- 
motive engine  o  car  while  the  same'  is  in 
motioa,  or  running  into  any  or  throujirh  any 
city  or  town  in  this  state. '^  The  ordinance 
iff  of  similar  import    Plaintiff,  being  a  tres- 


passer,— h  yiolater  of  law,— could  have  no 
ground  of  recoveiy  based  on  his  own  derelic- 
tion. But  it  is  claimed  for  plaintiff  that 
these  regulations  of  the  law  do  not  apply  to 
"babies."  While  the  law  may  not  apply  in 
a  criminal  proceeding  to  a  child  of  very 
tender  years,  yet  still,  for  the  purposes  of  a 
civil  action,  theconsequences  of  the  unlawful 
act  must  be  the  same  as  in  the  case  of  an 
infant,  even  of  very  tender  years,  as  in  the 
case  of  an  adult,  in  a  word,  the  act  of  the 
infant,  in  consequence  of  his  tender  years, 
is,  though  noncriminal,  yet  wrongful  in  the 
sense  of  being  an  invasion  of  the  rights  of 
another.  Just  as  much  so  as  though  done  by 
an  adult ;  and  a  landowner  is  under  no  duty 
to  a  mere  trespasser  to  keep  his  premises 
safe,  and  the  fact  that  the  trespasser  is  an 
infant  does  not  raise  a  duty  where  none  other- 
wise exists.  Fr<wt  v.  Eoit&m  B.  Co.  64  K. 
H.  220,  and  cases  cited. 

6.  But  plaintiff's  counsel  says  that  defend- 
ant assumed  the  duty  of  keeping  its  yards 
clear  of  boys,  by  giving  instructions  to  its 
yard  hands,  etc. ;  but  that  this  duty  was 
neglected,  and  therefore  a  cause  of  action 
arises  alone  from  this  neglect.  But  if  the 
prior  duty  did  not  exist  to  keep  the  boys  out 
the  yards,  then  the  mere  assumption  of  a  non- 
existent duty  would  be  but  a  gratuity,  with 
no  precedent  or  concurrent  consideration  on 
which  to  base  it,  and  therefore  no  liability 
would  follow  such  assumed  and  pretermitted 
duty.    Mere  pretermission  of  a  self-imposed 

Firecaution  does  not  constitute  actionable  neg- 
igence.  8kelt<m  y.  London  dk  N.  W.  B.  (Sk. 
L.  R.  2  0.  P.  686 ;  Campbell,  Neg.  2d  ed. 
§41. 

In  conclusion,  we  hold  that  the  trial  court 
committed  error  of  law  in  denying  defend- 
ant's instruction  In  the  nature  of  a  demur- 
rer to  the  evidence,  and  therefore  properly 
granted  a  new  trial.  For  these  reasons,  judg^ 
I  meni  affirmed. 
*     All  concur. 


ILLINOIS  SUPREME  COURT. 


Alexander  PLATT,  Plff.  in  Err., 

V. 

^TNA  INSURANCE  CO. 

(iniiL  u&) 

1.   0iibmis8toa  to  an  award  hy  arbl- 
trators  aa  to  the  amonnt  of  a  loos  Is 


aot  in  itaelf  a  walTor  by  the  Insurer  of  an 
election  to  rebuild,  nor  does  it  exclude  the  possi- 
bility of  a  previous  waiver,  where  it  is  expressly 
stated  that  the  ^'appraisement  is  without  refer- 
eooe  to  any  other  question.** 

8.   An  option  to  rebnild  is  lost  and  a 
walTor  thereof  cannot  be  roToked, 

although  the  period  of  thirty  days  named  in  an 


KOTX.— IfiMir«r'«  opUon  to  retuUd, 
NeeeosUy  of  option. 

The  insurer  has  no  right  to  rebuild  unlesi  it  is 
given  him  by  the  contraot.  Wallaoe  v.  Insurance 
Oo.4La.:iaQ. 

ConttrueUon  and  effect  of  ofuMon. 

An  action  on  the  policy  cannot  be  defeated  by 
the  clause  giving  the  insurer  the  option  to  rebuild 
unlesi  the  company  has  elected  to  exercise  it,  and 
has  put  the  Insured  in  default  for  refusing  to  per- 
mit such  rebuilding.  Daul  v.  Firemen's  Ins.  Go.  86 
La.  Ann.  96. 

If  the  right  to  repair  is  elaimed.  it  will  not  be  a 
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full  defense  and  compensation  unless  by  the  re- 
pairs the  property  is  made  as  serviceable  and 
valuable  as  it  was  before  the  burning.  Oommer. 
dal  F.  los.  Ck>.  v.  Alien,  80  Ala.  STL 

The  election  to  rebuild  will  defeat  an  action  for 
the  amount  of  the  loss  if  made  within  the  time 
specified  by  the  policy.    Kelly  v.  Sun  Fire  Office 
141Pa.ia 

Giving  the  insurer  the  option  to  repair  does  not 
place  upon  it  the  obligation  of  repairing  or  of  pay- 
ing the  expenses  of  repairs  made  by  the  insured;  it 
may  refuse  to  make  repairs  and  pay  only  thai 
amount  of  loss  caused  by  the  fire.  Brinley  v.  ^9t». 
tlonal  Ins.  Oo.  U  Met.  18ft. 


See  also  36  L.  R.  A.  385. 
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tosuranoe  poUoj  as  the  time  for  making  the 
eieotloD  baa  not  expired,  where  the  insurer  has 
expressly  refused  to  rebuild  aud  priven  notice 
that  It  would  pay  the  amount  of  the  loss  as  fixed 
by  arbitrators. 

8*   A  written  sabmisaion  to  arbitratioiiv 

which  on  its  face  excludes  every  other  quesfcion 
except  the  amount  of  a  loss,  does  not  menre  in  it 
previous  conversations  respecting  an  election  to 
rebuild. 

(October  80,  1894.) 

ERROR  to  the  Appellate  Court,  Third  DiB- 
trict,  to  review  a  judgment  affirmiog  a 
judgment  of  the  Circuit  Court  for  Morgan 
County  in  favor  of  defendant  in  an  action 
brought  to  recover  the  amount  alleged  to  be 
due  on  a  policy  of  fire  insurance.     lieversed. 

Statement  by  Carter,  J.: 

Plaintiff  in  error  declared  on  a  policy  of 
insurance  issued  to  him  by  the  defendant 
company,  setting  out  the  policy  at  length, 
and  a  written  submission  to,  and  award 
by,  arbitrators,  mutually  chosen,  as  to  the 
amount  of  loss.  The  policy  covered  plain- 
tiff's residence  to  the  amount  of  $3,200, 
and  furniture,  $800.  The  policy  contained, 
among  others,  the  following  provisions: 
''Payments  of  losses  shall  be  made  in  sixty 
days  after  the  loss  shall  have  been  ascertained 
and  proved ;  and,  in  case  differences  shall 
arise  touching  the  amount  of  any  loss  or  dam- 
age, it  shall  be  submitted  to  the  judgment 
of  arbitrators,  mutually  chosen,  whose  award 
in  writing  shall  be  binding  upon  the  parties. 
In  case  of  any  loss  on  or  damage  to  the  prop- 


erty insured,  it  shall  be  optional  with  tiae 
company  to  replace  the  articles  lost  or  dam- 
aged, with  others  of  the  same  kind  and  equal 
goodness,  and  to  rebuild  or  repair  the  build- 
ing or  buildings  (reasonable  deduction  being 
allowed  for  the  increased  value  of  ne'w  in  re- 
placing old  material)  within  a  reason&ble 
time,  giving  notice  of  their  intention  so  to 
do  within  thirty  days  after  the  preliminary 
proofs  shall  have  been  received  at  the  office 
of  the  company.''    It  averred  that  on  March 
27,  1889,  the  house  was  burned  and  damaged 
to  the  full  amount  of  the  insurance ;  that  the 
parties  were  unable  to  agree  upon  the  amount 
of  loss  or  damage,  and  submitted  the  question 
to  two  arbitrators,  setting  forth  the  submis- 
sion, which  provides  that  their  appraisement 
and  estimates  in  writing  ''as  to  the  amount 
of  such  loss  or  damage  shall  be  binding  on 
both  parties, "  and  concludes  as  follows  :     "*  It 
being  understood  that  this  appointment  is 
without  reference  to  any  other  question  or 
matters  of  difference  within  the   terms   and 
conditions  of  the  insurance,  and  is  of  bind- 
ing effect  only  so  far  as  regards  the  actuiii 
cash  value  of,  or  damage  to,  such  property- 
covered  by  policy  No.  3,491  of  said  company' 
issued  at  the  Jacksonville,  111.,  agency*  ;^  and 
that  said  arbitrators  proceeded  in  their  duty, 
and  rendered  their  award  in  writing,   and 
awarded  to  plaintiff,  as  the  amount  of  his  loss 
and   the    damages   sustained,    the   sum    of 
$3,855.60, — by  means  whereof  the  defendant 
became  liable,  etc.     To  this  declaration  a 
single  plea  was  filed,  averring  that  **  after  the 
submission  and  award  in  plaintiff's  declara 


If  the  bulldlngr  caDDot  be  repaired  because  of 
building  reirulatloDs  of  the  municipal  corporation 
the  insurer  caoDot  reduce  the  amount  of  Its  liabil- 
ity by  reason  of  its  option  to  repair.  But  if  the 
buildiDi;  cannot  be  repaired  it  Is  a  total  loss  and 
the  full  amount  of  the  policy  must  be  paid.  Brady 
V.  Northwestern  Ins.  Co.  11  Mich.  425. 

And  the  principle  of  that  case  was  followed  in 
HamburfT-Bremen  F.  Ins.  Co.  v.  GarlinRton,  66 
Tex.  103,  59  Am.  Rep.  613,  to  the  extent  that  if  the 
building  cannot  be  repaired  because  of  municipal 
regulations,  it  will  be  a  total  loss. 

The  cost  of  replnoing  the  property  is  not  the 
proper  measure  of  damages  if  the  insurer  does  not 
elect  to  rebuild.  Commonwealth  Ins.  Co.  v.  Ben- 
nett, 87  Pa.  206,  78  Am.  Deo.  418. 

If  the  repairs  are  not  completed  within  a  reason- 
able time  although  commenced  within  the  time 
prescribed  by  the  poUcy,  the  insured  may  proceed 
with  a  suit  to  recover  the  amount  of  the  loss. 
Haskins  v.  Hamilton  Mut.  Ins.  Go.  5  Gray,  432. 

Hebuiiding  after  expiration  of  the  time  allowed 
by  the  poUoy  for  erection  will  not  defeat  an  action 
for  the  lora.  Swenson  v.  Girard  Fire  &  Marine 
Ins.  Go.  (Colo.  Dlst.  Ct.)  U  Ins.  L.  J.  235. 

Repairs  which  do  not  exhaust  the  amount  writ- 
ten in  the  policy  will  not  prevent  a  recovery  for 
the  remainder  in  case  of  a  subsequent  loss  on  the 
same  property  within  the  life  of  the  policy.  Trull 
V.  Roxbury  Mut^  F.  Ins.  Co.  8  Cush.  263. 

If  repairs  are  made  by  the  insurer  in  good  faith 
for  the  purpose  of  making  good  the  loss,  he  should 
have  the  benefit  of  them,  although  not  so  perfect 
as  to  make  the  loss  good.  The  amount  which  the 
insured  may  recover  is  the  difference  between  the 
value  of  the  building  as  repaired  in  fact  and  what 
the  value  would  have  been  had  the  repairs  been 
full  and  complete.  Parker  v.  Eagle  F.  Ins.  Co.  9 
Gray,  IBS. 

86  L.  R.  A. 


If  the  property  is  insured  In  several  com  panics 
and  they  severally  served  notice  of  intentloo  to 
rebuild,  acting  Jointly  with  the  othere,  the  insured 
may  compromise  his  claim  against  some  without 
diminishing  the  liability  of  the  others  fur  their 
portion  of  the  cost  of  rebuilding,  altboujcta  the 
policies  provide  that  the  insuied  shall  not  be  eo- 
tiUed  to  recover  a  greater  proportion  of  the  loas 
from  any  company  than  the  amount  insured  by  it 
bears  to  the  whole  sum  insured  without  reference 
to  the  solvency  or  liability  of  other  companies. 
Good  V.  Buckeye  Mut.  F.  Ins.  Co.  48  Ohio  St  394. 

In  New  York  it  is  held  that  the  election  to  rebuild 
converts  the  contract  into  a  building  oontracU  and 
that  the  rights  of  the  parties  are  then  determiDed 
under  such  contract  rather  than  under  the  insur- 
ance contract 

If  the  insurer  exercises  Its  option  to  rebuild  It 
converts  the  contract  into  a  building  contract  and 
the  amount  named  in  the  policy  ceases  to  be  the 
rule  of  damages.  If  after  the  insurer  has  befrun 
to  rebuild  it  desists  from  completing  the  structure, 
the  measure  of  damages  is  the  amount  which  will 
be  necessary  to  complete  the  building  substantiiiUy 
as  it  was  before.  MoitcU  v.  Irving  F.  Ins.  Go.  33  M. 
Y.  429, 88  Am.  Dec.  396. 

The  election  to  repair  rejects  the  right  to  dis- 
charge the  liability  in  any  other  way  and  also  the 
provision  as  to  arbitration  and  other  meiJbods  of 
ascertaining  the  amount  of  loss,  and  in  case  the  in- 
sured is  not  satistied  with  the  repairs,  his  action  is 
upon  the  contract  to  rebuild  and  tiie  measure  of 
damages  is  the  difference  between  the  value  of  the 
repairs  made  and  that  of  the  repairs  which  should 
have  been  made.  Wynknop  v.  Niagara  F.  Ins.  Go. 
91 N.  Y.  478,  43  Am.  Rep.  686. 

If  a  building  and  its  contents  are  insured  in 
specific  sums  by  one  policy,  the  contract  is  indivis- 
ible and  the  insurer  cannot  elect  to  pay  In  part 
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tlon  mentioned  were  made,  and  within  thirty 
days  after  the  prelim i nary  proofs  of  any  loss 
by  fire,  on  the  part  of  the  plaintiff,  were  re- 
ceived b^  defendant  at  its  office,  the  defend- 
ant,  'by  Its  agent,  gave  notice  to  the  plaintiff 
of    its  intention  to  rebuild  and  repair  the 
building  of  the  plaintiff  burned  and  dam- 
aged b^  fire  in  the  said  declaration  described, 
aud    within  a  reasoanble  time  after  giving 
siicU  notice  as  aforesaid,  to  wit,  within  eight 
davs  thereafter,  the  defendant,  through  and 
by  &  builder  employed  by  the  defendant,  un- 
dertook and  began  to  rebuild  and  repair  the 
said  building,  but  the  plaintiff  refused  to 
permit  the  said  builder  to  rebuild  or  repair 
said  building ;  and  this  the  defendant  is  ready 
to  verify."    A  general  demurrer  to  this  plea 
-was  sustained,   and,   the  defendant  having 
elected  to  stand  by  it,  a  judgment  by  nil  diat 
-wwks  rendered  in  utvor  of  plaintiff.     Defend- 
ant appealed  from  this  Judgment  to  the  ap- 
pellate court  for  the  third  district,  where  the 
judgment  was  reversed,  and  the  cause  re- 
manded to  the  circuit  court,  the  appellate 
court  holding  the  plea  good.     Aetna  2ns.  Co, 
V.  Pto«,  40  111.  App.  191.     When  the  cause 
came  again  into  the  circuit  court,  the  plain- 
tiff, by  leave  of  court,  filed  six  replications 
to  defendant's  plea,  to  which  replications  de- 
fendant demurred.     The  court  sustained  the 
demurrer,    and,    plaintiff   standing  by  his 
replications,  rendered  judgment  m  bar  of 
plaintiff's  action.    Plaintiff  then  took  his  ap- 
peal to  the  appellate  court,  where  the  judg- 
ment was  aflirmed  (Platt  v.  JStna  Ins.  Co. , 
53  111.  App.  107),  and  plaintiff  now  prose- 


cutes this  writ  of  error  to  reverse  that  judg- 
ment. The  substance  of  these  replications  is 
stated  in  the  opinion  of  the  court. 

Mestn.  Morrison  &  Whitloek,  for  plain- 
tiff in  error: 

A  party  cannot  occupy  inconsistent  positions; 
and  where  one  has  an  election  between  several 
inconsistent  courses  of  action,  he  will  be  con- 
fined to  that  which  he  first  adopts.  Any  de- 
cisive act  of  the  party,  done  with  knowl- 
edge  of  his  rights  and  of  the  fact  determines 
his  election  and  works  an  estoppel. 

Bigelow,  Estoppel,  2d  ed.  p.  508.  See  also 
Bodermund  v.  dark,  46  N.  Y.  854;  MorrU  v. 
Beirford.  18  N.  T.  552;  Denck^on  v.  Krame,  4 
111.  App.  508. 

The  company, when  it  refused  to  rebuild  and 
demanded  arbitration,  certainly  did  * 'a  decisive 
act  with  knowledge  of  its  rights"  and  of  the 
facts.  '  'That  determines  its  election  and  works 
an  estoppel." 

Wynkoop  v.  Niagara  F,  Int.  Co.  91 N.  T.  478, 
48  Am.  Rep.  686. 

The  company  having  demanded  an  arbitra- 
tion and  agreemg  to  abide  by  and  pay  the 
award,  involved,  not  only  a  rejection  of  the 
right  to  rebuild,  but  also  of  those  provisions  of 
the  contract  having  reference  to  rebuilding. 

Beats  V.  Home  Ins.  Co.  86  N.  T.  522. 

There  was  a  controversy  only  as  to  the 
amount  of  damages,  not  as  to  liability,  and 
this  was  adjusted  by  arbitration  by  the  proper 
offloer  of  the  company,  the  adjusting  agent, 
and  is  conclusive  on  the  company. 

American  Ins.  Co.  v.  Crawford,  80  HL  62; 


and  reinstate  in  part.  By  the  oonditions  of  the  pol- 
icy the  company  has  tbe  option  either  to  pay  the 
anaouDt  of  the  loss  or  to  make  good  such  loss  by 
reinstatement.  Bowes  v.  National  Fire  ft  Mut.  Ids. 
Co.  7  N.  Z.  L.  B.  8.  Ct.  ft  Ct.  App.  27. 

The  contract  to  rebuild  is  satdsfled  if  the  prop- 
erty is  made  as  good  as  it  was  before  the  fire. 
Franklin  F.  Ins.  Ck>.  of  Philadelphia  v.  flamili,  5 
Md.  170. 

A  valid  parol  aKreement  may  be  made  extending 
the  time  within  which  tbe  repairs  must  be  made. 
Ibid. 

EUetlon  findL 

It  Is  generally  held  that  the  election  once  made  is 
final  regardless  of  the  effect  upon  the  iDSurer. 

Tne  election  once  made  is  irrevocable.  Philadel- 
phia Fire  Asso.  v.  Rosenthal,  108  Pa.  474. 

After  the  election  to  rebuild,  impoflsibility  of 
performance  because  of  the  action  of  the  public 
commissioners  is  no  defense  to  an  action  for  not 
carrying  out  the  contract.  Brown  v.  Royal  Ins. 
6oc.  1  El.  ft  El.  8Sa,  28  £<.  J.  Q.  B.  275,  5  Jur.  N. 
8.1255. 

The  fact  that  tbe  bufldlng  inspectors  prohibit  the 
use  of  the  same  kind  of  materials  in  replacing  the 
building  which  were  originally  used,  will  not  re- 
lieve the  insurer  from  its  liability  under  its  eleo- 
tion  to  rebuild.  Philadelphia  Fire  Asso.  v.  Rosen- 
thal, 106  Pa.  474. 

But  if  tbe  charter  of  a  mutual  company  permits 
a  rebuilding  provided  the  directors  do  not  lay  out 
in  such  rebuilding  more  than  the  sum  insured  on 
the  premises.  It  prevents  an  election  to  rebuild 
from  making  the  company  absolutely  liable  to  do 
so  regardless  of  cost,  but  in  case  of  failure  to  re- 
build within  reasonable  time  after  giving  notice, 
the  insured  may  proceed  to  recover  tbe  amount  of 
the  policy,  as  though  the  notice  had  not  been  given* 

2(5  L  R.  A. 


Home  Mut.  F.  Ins.  Go.  v.  Garfield,  SO  IlL  124, 14  Am. 
Rep.  27. 

So  in  Home  Bist.  Mut.  Ins.  Co.  v.  Thompson,  1 
Grant,  Err.  ft  App.  247,  where  the  insurer  bad 
elected  to  rebuild  and  had  partly  completed  a  struc- 
ture when  a  suit  was  brought  to  compel  it  to  make 
the  building  substantially  like  the  one  destroyed, 
alleging  that  the  plan  and  materials  were  defec- 
tive, it  was  held  that  the  charter  did  not  provide 
for  procuring  funds  to  rebuild  and  that  the  build- 
ing contract  did  not  seem  consistent  with  the  char- 
ter, that  equity  could  not  properly  enforce  the 
contract,  and  that  there  was  a  remedy  at  law,  so 
the  relief  was  denied. 

So  If  the  insurer  pays  the  money  instead  of  rein- 
stating, there  is  no  liability  on  the  part  of  the  in- 
sured to  relnbtate  although  the  insurer  has  another 
policy  on  another  interest  in  the  same  property 
which  he  will  be  compelled  to  pay  in  case  the  prop- 
erty is  not  reinstated.  Queen  Ins.  Co.  v.  Yey,  16  L. 
T.N.S.288. 

Waioer, 

An  election  to  repair  with  full  notice  of  tbe  fact 
is  a  waiver  of  an  omission  to  state  in  the  policy  the 
true  nature  of  the  interest  of  the  insured.  Ameri- 
can Cent.  Ins.  Co.  v.  McLaoathan,  11  Kan.  588. 

An  election  to  rebuild  is  a  waiver  of  the  defense 
of  misrepresentation  on  the  application  in  the  ab- 
sence of  fraud  or  mistake.  Bersche  v.  Globe  Mut. 
Ins.  Co.  81  Mo.  546:  Bersche  v.  St.  Louis  Mut.  Fire 
ft  Marine  Ins.  Co.  Id.  665. 

Failure  of  the  insured  to  fumitfi  tbe  plans  and 
specifications  as  required  by  the  contract  is  waived 
by  the  insurer's  procuring  them  himself  with  the 
aid  of  the  insured.  Ligon  v.  Equitable  F.  Ins.  Co. 
87  Tenn.  841. 

A  denial  of  aU  liability  upon  the  policy  is  a 
waiver  of  the  right  to  replace,  so  that  an  action 
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lUirurit  MuU  if,  Ins.  Oo.  ▼.  Arc/ideaean,  82  111. 
286,  25  Am.  Hep.  818. 

Mr.  Edward  P.  Blirby  for  defendant  in 
error. 

Carter^  J.,  delivered  the  opinion  of  the 
court : 

The  errors  assigned  in  this  record  bring  in 
question  (1)  the  sufficiency  of  the  plea  to 
sutain  the  judgment  of  the  circuit  court  ren- 
dered in  bar  of  plaintiff's  action ;  and  (2)  the 
ruling  of  that  court  in  sustaining  defendant's 
demurrer  to  plaintiff's  replications  to  said 
plea.  The  substance  of  the  plea  is  that  after 
the  submission  and  award  mentioned  in  the 
declaration,  and  within  the  tliirty  days  pro- 
yided  in  the  policy,  the  defendant  gave  writ- 
ten notice  to  the  plaintiff  of  its  intention  to 
rebuild,  and  undertook  to  rebuild,  and  was 
prevented  by  the  plaintiff.  The  provisions 
in  the  policy  affectins;  the  question  arc: 
**Paymf!nt  of  losses  jhall  be  made  in  sixty 
days  after  the  loss  shall  have  been  ascertained 
.^nd  proved ;  and,  in  case  differences  snatl 
arise  touching  the  amount  of  any  loss  or  dam- 
age, it  shall  be  submitted  to  the  judgment 
of  arbitrators,  mutual  1}[  chosen,  whose  award, 
in  writing,  shall  be  binding  on  the  parties. 
In  case  of  loss  on,  or  damage  to,  the  property 
Insured,  it  shall  be  optional  with  the  com- 
pany to  replace  lost  or  damaged  fi;oods  with 
others  of  tfie  same  kind  and  equal  goodness, 
and  to  rebuild  or  repair  the  building  or 
buildings  (a  reasonable  deduction  being  al- 
lowed for  the  increased  value  of  new  in  re- 
placing old  materials),  within  a  reasonable 
time ;  giving  notice  of  their  intention  so  to 
do   within   thirty  days  after   preliminary 


proofs  shall  have  been  received  at  the  office 

of  the  com  pany . "    The  wri  tten  subml  sei  on  to 
arbitration,  which  is  also  set  out  in  the  dec- 
laration, alter  providing  that  appraisement 
of  the  arbitrators  **as  to  the  amount  of  loss 
or  damage  shall  be  binding  on  both  parties,* 
concludes:    ''It  being  understood  Uiat  this 
appraisement  is  without  reference    to  any 
other  question  or  matters  of  difference  within 
the  terms  and  conditions  of  the  iosuraDce, 
and  is  of  biudi^ig  effect  only  so  far  as  regarda 
the  actual  cash  value  of  or  damage  to  such 
property,  ^  etc.     Plaintiff  insists  that  the  plea 
IS  insutticicnt  for  the  reason  that  the  sub- 
mission to,   and  award  by,   the  arbitrators 
amounted  to  an  election  by  defendant  to  pay, 
and  a  consequent  waiver  of  its  right  to  re- 
build ;  that  the  arbitration  under  the  policy 
had  much  to  do  with  the  question    of  pay- 
ment, in  fixing  the  amount,  but  nothing  with 
the  question  of  rebuilding.    Bat  it  ia  a  suf- 
ficient answer  to  say  that  the  parties  them- 
selves have,   by  their  written  submission, 
excluded  from  its  effect  every  question  which 
might  arise  under  the  policy  except  the  act- 
ual amount  of  the  loss.     In  other  words,  thej 
have  expressly  provided  that  the  submission 
to  arbitration  should  not  affect  the  rights  of 
either  party,  except  as  to  the  actual  amount 
of  the  loss.     How,  then,  can  plaintiff  claim 
that  the  defendant,  by  the  written  submis- 
sion, waived  its  right  to  rebuild,  when  bj 
the  very  terms  of  the  agreement  such  waiver 
is  provided  against?    So,  in  considering  the 
question  whether  the  plea  states  any  defense, 
it  is  not  necessary  to  construe  this  provisioa 
of  the  policy,  since  the  parties  have   them- 
selves construed  it.    Even  if  the  proper  con- 


Riay  be  maintained  immediately  without  waiting 
the  specified  time  to  permit  the  oomjiany  to  exer- 
cise its  option.  Western  Home  Ins.  Co.  v.  Kichard- 
Bon,  40  Neb.  1. 

The  acceptance  by  the  Insurer  of  an  order  to  pay 
the  loss  to  a  third  person  does  not  deprive  it  of  the 
right  to  rebuild  if  the  election  is  made  within  the 
time  speolfled  In  the  policy.  Tolman  v.  Manufac- 
turers Ids.  Co.  1  Cusb.  78. 

An  agreement  to  submit  the  amount  of  loss  to 
arbitration  is  not  an  election  to  pay  the  loss  and  a 
waiver  of  the  rtght  to  rebuild,  when  the  amount  of 
loss  Is  ascertained,  ifeitna  Ins.  Oo.  v.  Flatt,  40  Hi. 
App.]ia« 

Time. 

I  The  sixty  days  after  proofs  of  loss  which  are  al- 
lowed to  the  insured  in  which  to  exercise  its  option 
to  rebuild  relate  to  the  preliminary  proofs  of  loss 
and  not  to  proceedings  by  arbitrators  to  ascertain 
the  amount  of  loss,  and  the  right  to  exercise  the  op- 
tion is  lost  when  the  right  of  action  accrues.  Clover 
V.  Greenwich  Ins.  Co.  101  N.  Y.  SJ77. 

If  the  policy  gives  the  insurer  the  right  to  repair 
by  giving  notice  of  an  intention  to  do  so  within 
thirty  days  after  receipt  of  proofs  of  loss,  the 
viotice  must  be  giren  within  thirty  days  after  the 
■proofs  are  delivered  to  the  local  agent  to  be  In 
time.  Insurance  Co.  of  North  America  v.  Hope,  58 
;ill..  75, 11  Am.  Hep.  48. 

I  In  a  case  in  which  the  Insurer  elected  to  reinstate 
a  stationer's  stock  it  was  held  that  as  the  policy 
fixed  no  time  in  which  the  election  must  be  made  it 
could  be  made  within  a  reasonable  time  although 
before  the  election  is  made  a  proposal  for  arbitra- 
tion is  made.  Sutherland  v.  Society  of  the  Sun  F. 
Ins.  Co.  14  Ct.  Sees.  Cas.  N.  S.  T76. 

A  claim  under  a  policy  does  not  mature  so  aato  < 
26  L.  R.  A. 


start  the  running  of  the  statute  of  llmltatiaiia  until 
the  insurer  has  decided  whether  or  not  ft  wf  II  exer- 
cise its  option  to  rebuild.  Westchester  F.  Ins.  OOb 
V.  Dodge,  44  Hloh.  420. 

Iruurer  not  liable  for  rent 

An  Insurer  in  possession  for  the  purpose  of  re- 
building is  under  no  obligation  to  pay  rent  until 
after  the  lapse  of  a  reasonable  time  for  the  com- 
pletion of  the  repairs.  St.  Paul  Fire  ft  Marine  Ids. 
Co.  V.  Johnson,  77  III.  606. 

The  Insurer  while  in  possession  of  the  premises 
for  the  purpose  of  rebuilding  after  exercising  his 
election  to  do  so  is  not  required  to  pay  rent  lost  by 
their  enforced  vacancy  pending  the  repairs,  if  tbe 
time  occupied  In  making  the  repalra  is  not  unrea- 
sonable. Baroness  of  Pontalba  v.  Phceulx  A<«ur. 
Oo.  of  London,  2  Bob.  (La.)  lau  88  Am.  Dec  206. 

Bight  t4)  control  aeetion. 

In  Bisset  V.  Boyal  Exchange  ARsur.  Co.«  Sees.  Om. 
1st  Series,  1  Shaw  &  D.  166,  the  building  when  des- 
troyed was  in  possession  of  a  tenant  and  suit  wm 
brought  to  have  the  lease  declared  at  an  end  an  *  ^or 
the  money,  but  if  the  lease  still  existed  then  for  ao 
order  to  rebuild.  Pending  the  suit  tbe  company 
proceeded  to  rebuild  and  the  court  refused  the 
prayer  of  the  application  for  an  interdict. 

If  the  insurer  elects  to  rebuild  the  contract  ii 
with  the  owner  although  the  loes  is  by  tbe  policj 
made  payable  to  the  mortgagee  as  his  Iniereet  may 
appear.  The  money  is  to  be  paid  to  tbe  mortfragec 
only  in  case  the  insurer  elects  to  pay  the  amount  of 
the  loss  and  not  to  rebuild,  fiellmann  v.  West- 
chester F.  Ins.  Co.  76  N.  Y.  7. 

In  Bank  of  New  South  Wales  v.  Royal  Ids.  Co.,  9 
Ins.  L.  J.  980,  the  mortgagee  sued  alleging  Insur- 
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fltruction  of  the  policy  were  as  contended  by 
plaintiff,  the  court  could  not  say  that  by  the 
mrbitration  defendant  had  waived  its  right  to 
Tebuild,  when  the  parties  have  effectually 

firovided  that  it  should  not  have  that  effect. 
t  necessarily  follows  that  the  plea  presented 
a  sufficient  defense. 

But  a  different  question  is  presented  by  the 
replications.  By  them  the  plaintiff  under- 
took to  avoid  the  defense  set  up  in  the  plea 
by  reply  in  jc,  in  substance,  indifferent  forms, 
Uiat  tlie  defendant  had,  before  the  submission 
to  arbitration,  elected  topay,  and  had  waived 
its  right  to  rebuild.  To  the  first,  second, 
third,  and  fourth  replications,  we  regard  the 
demurrer  as  well  taken  ;  and,  as  the  fifth  and 
sixth  contain  all  the  material  averments  of 
the  first  four,  we  need  to  consider  only  the 
questions  arising  on  the  demurrer  to  replica- 
tions 5  and  6.  That  these  replications  con- 
tain immaterial  averments  in  setting  up  the 
payment  of  expenses  of  arbitration,  and  the 
furnishing,  by  plaintiff,  of  plans  and  speci- 
fications, as  insisted  by  counsel  for  defend- 
ant, is  certainly  true ;  for  it  could  be  no  re- 
ply to  the  plea  to  say  that  plaintiff  did  any 
of  those  things  which,  under  the  terms  of 
the  policy,  it  was  his  duty  to  do.  But,  re- 
^raing  these  averments  as  mere  surplusage, 
the  question  arises  whether  or  not  there  is  not 
sufficient  matter  alleged  in  these  replications, 
taken  as  true  under  the  demurrer,  to  make  a 
complete  reply  to  the  defense  set  up  in  the 
plea.  They  allege  in  substance  that,  before 
the  arbitration,  defendant  waived  its  right  to 
rebuild,  in  this,  to  wit,  that  plaintiff  re- 
quested defendant  to  rebuild  the  house,  and 
defendant  unconditionally  and  absolutely  re- 
fused to  rebuild,  demanded  the  arbitration, 
and  stated  to  plaintiff  that  it  would  pay  the 


amount  of  the  award  when  made.  It  may  be 
said  that  these  replications  contain  at  most 
mere  argumentative  averments  of  an  elec- 
tion by  defendant  to  pay  the  loss  in  money 
when  ascertained,  ana  a  consequent  waiver 
of  its  right  to  rebuild,  but,  as  the  demurrer 
was  general  only,  it  is  sufficient  if  the  re- 
plications are  good  in  substance.  By  the 
terms  of  the  policy,  defendant  had,  for  the 
thirty  days  mentioned  in  the  policy,  the 
right  of  choice  between  two  alternatives. 
If  it  elected  to  rebuild,  it  must  give  notice 
to  that  effect  at  any  time  within  the  thirty 
days.  If  it  did  not  so  elect,  it  was  its  duty, 
under  the  policy,  to  pay  the  loss  within 
sixty  days  after  its  ascertainment.  This  right 
of  choice  was  reserved  for  the  benefit  of  the 
company  itself,  and  implied,  of  course,  the 
right  to  choose  either  course  at  its  own  elec- 
tion, within  the  prescribed  time,  as  might 
appear  to  be  most  to  its  advantage.  While, 
as  we  have  seen,  the  submission  to  arbitra- 
tion did  not  of  itself  amount  to  an  election, 
no  reason  is  perceived  why  the  company 
could  not  make  its  election  aside  from,  and 
independent  of,  the  arbitration.  Nor  was  it 
necessary  to  wait  until  the  expiration  of  the 
thirty  days,  nor  until  the  amount  of  loss  was 
ascertained  by  arbitration.  It  was  entirely 
optional  with  the  company.  No  new  con- 
tract was  required,  and  consequently  no  new 
consideration  necessary  to  make  its  choice 
valid.  It  would  be  presumed  that  in  mak- 
ing its  choice  it  would  take  the  course  of 
greatest  advantage  to  itself.  Bishop,  Cont. 
|^§  96,  806. 

The  contention  by  counsel  for  defendant 
that  its  refusal  to  plaintiff  to  rebuild,  and 
its  promise  to  pay,  as  set  up  in  the  replica- 
tions, would  not  be  binding  on  the  company, 


anoe  for  his  hpnetlt,  an  election  to  rebuild  and  a 
refusal  to  finish  olaiming  damagres.  Tbere  was  a 
demurrer  inter  alia  because  of  failure  to  allege 
Gonieut  of  mortflraeror  to  eleotlOD  but  the  demurrer 
was  overruled  on  the  mrouod  that  averment  of 
election  imports  a  valid  election  which  in  torn  im- 
ports consent  of  mortgairor. 

The  creditois  of  the  insured  cannot  object  to  tbe 
vebuilding  by  the  Insurer  after  the  expiration  of 
tbe  time  limited  in  which  it  has  a  right  to  exercise 
Its  election,  if  the  Insured  agrees  to  permit  it  to  do 
■o.  Stamps  V.  Commercial  F.  Ins.  Go.  77  N.  a  20Q, 
S4Am.  Bep.44S. 

A  person  having  a  life  estate  lo  tbe  premises  in- 
sured has  no  equity  in  tbe  proceeds  of  the  policy, 
because  the  insurer  exercises  its  option  to  pay  the 
money,  although  the  money  If  paid  will  go  in 
another  direction.  Quarles  v.  Clayton,  8  L.  EL  A. 
170, 87  Tenn.  808. 

EstoppeL 

'  If  the  insured  prevents  tbe  insurer  from  exercis- 
ing his  option  he  can  recover  nothing  on  his  policy. 
Beals  V.  Home  Ins.  Co.  86  N.  Y.  6S3B,  aiBrming  86 
Barb.  614. 

The  giving  by  the  insured  of  a  certificate  that  the 
work  done  is  satisfactory,  upon  which  money  is 
paid  to  the  builder,  wlU  not  estop  tbe  insured  from 
ubeequently  claiming  for  defects,  if  at  that  time 
money  enough  remains  In  the  hands  of  the  insurer 
to  make  good  the  defects  which  it  retains  until  re- 
ceiving notice  of  the  claim.  Byder  v«  Common- 
wealth F.  Ins.  Co.  6S  Barb.  447. 

The  commencing  within  nine  days  after  the  fire 
of  repairs  by  the  insured  acting  in  good  faith  which 

M  li.  R.  A. 


are  necessary  for  tbe  preservation  of  the  property 
cannot  be  used  as  a  defense  by  the  insurer  to  an 
action  on  the  policy  which  gives  it  fifteen  days  in 
wbich  to  exercise  its  election  to  repair  if  it  has 
never  notified  the  Insured  of  an  intention  to  repair 
and  tbere  is  nothing  to  show  that  it  in  fact  Intended 
to  do  so.  Eliot  Five  Cents  Sa  v.  Bank  v.  Commercial 
Union  Assur.  Co.  14dB  Mass.  14SL 

Exeretae  of  option  a  matter  of  defenae. 

If  the  insurer  exercises  its  option  to  rebuild  it  is 
matter  of  defense  and  need  not  be  negatived  in 
tbe  complaint,  ^tna  Ins.  Ca  v.  Phelps,  27  UL  71. 
81  Am.  Dec.  ?17. 

The  right  to  replace  the  property  is  %  matter  of 
defense  and  need  not  be  negatived  in  the  complaint 
in  an  action  on  the  policy.  Howard  Fire  ft  Marine 
Ins.  Co.  V.  Cornick,  24  HI.  456:  Union  Ins.  Co.  of 
Dayton,  v.  McGookey,  88  Ohio  St  666. 

8uU  against  buiader. 

In  Times  Fire  Assur.  Co.  v.  Hawke,  6  Hurlst.  ft  N. 
886,  tbe  Insurer,  after  a  recovery  against  It,  for  not 
reinstating  properly,  sued  the  contractor  alleging 
his  breach  of  contract.  The  Jury  found  that  he 
had  done  the  work  properly  and  then  plaintlflF  in- 
sisted on  the  right  to  recover  at  least  nominal  dam- 
ages because  the  painting  had  not  been  done,  but 
tbe  court  held  that  such  right  was  not  properly 
within  the  pleadings  and  that  it  could  not  bea»> 
serted  in  that  action. 

QiietUon  for  fury. 
Whether  or  not  the  repairs  are  made  within  a 
reasonable  time  is  a  question  for  tbe  Jury.    Has- 
kins  V.  Hamilton  Mut.  Ins.  Co.  8  Gray,  488.  H.  P.  Jt. 
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and  that  such  a  promise  was  a  mere  nudum 
pactum  is  not  tenable.  In  order  that  the  de- 
fendant might  make  a  valid  election  under 
this  policy,  it  was  not  necessary  for  plaintiif 
to  do  anything,  to  give  anything,  or  to  suffer 
anything.  It  is  true  that  if  defendant,  by 
words  or  acts,  had  led  plaintiff  reasonably 
to  understand  that  it  had  elected  to  pay,  and 
plaintiff  had  acted  on  such  understanding, 
and  thereby  placed  himself  in  a  position 
where  he  would  be  prejudiced  by  the  com- 
pany's then  electing  to  rebuild,  the  company 
would,  on  the  doctrine  of  estoppel,  be  held 
to  have  waived  its  right  and  to  be  precluded 
from  its  election  to  rebuild.  Williamsburg 
City  F,  Ins.  Co.  v.  Gary,  88  111.  453.  But 
we  do  not  understand  that  such  is  the  only 
method  by  which  a  waiver  may  be  shown, 
notwithstanding  it  may  be  the  most  common 
one.  Tlie  election  of  one  of  the  alternatives 
is  of  itself  a  waiver  of  the  other.  Mr. 
Bishop,  in  his  work  on  Contracts  (sec.  n9), 
says  that  the  doctrine  of  election  applies 
wherever  there  is  a  plurality  of  rights  in 
the  alternative,  and  that,  commonly,  it  is 
voluntary.  Again  (sec.  788),  that,  beyond 
the  knowledge  of  the  fact  necessarv  to  a  valid 
election,  "there  is  believed  to  be  no  rule 
possible,  more  definite  than  that  there  must 
be  some  distinct  language,  act,  or  omission 
which,  illumined  by  the  special  circum- 
stances, plainly  indicates  the  party's  choice 
of  the  one  alternative  and  waiver  of  the 
other. "  *^  There  must  be  language  or  conduct 
duly  expressing  or  exemplifying  the  intent." 
Id.  §  803.  See  also  2  Herman,  Estoppel, 
1178,  nots;  West  v.  Piatt.  127  Mass.  372; 
Texas  A  St.  L.  R.  Co.  r.  Rust,  19  Fed.  Rep. 
245.  **When  the  election  is  made,  it  will 
be  final,  and  cannot  be  reconsidered,  even 
where  no  injurv  has  been  done  by  the  choice, 
or  would  result  from  setting  it  aside."  2 
Herman,  Estoppel,  1178,  1196.  Wherever, 
by  law  or  by  contract,  a  party  has  laid  be- 
fore him  a  variety  of  steps,  the  taking  of 
one  of  which  excludes  another  or  the  rest, 
ho  must  choose  between  them.  After  his 
choice  is  made,  and  by  words  or  by  acts  ex- 
pressed in  a  manner  suited  to  the  particular 
case,  he  cannot  reverse  it.  He  is  said  to  have 
elected  the  one  step,  and  waived  the  other." 
Bishop,  Cont.  §  808.  See  also,  1  Wood,  Ins. 
827-332 ;  Wynkoop  v.  Niagara  F.  Ins.  Go.  91 
N.  y.  478,  43  Am.  Rep.  386 ;  Reals  v.  Home 
Ins,  Go.  36  N.  Y.  522 ;  MorreU  v.  Irmng  F. 
Ins.  Co.  33  N.  T.  429,  88  Am.  Dec.  896. 
Applying  these  principles  to  the  case  at  bar, 
these  replications  averring  an  election  by  the 
company  to  pay,  and  a  waiver  of  its  right 
to  rebuild,  would,  independently  of  the  ar- 
bitration, seem  to  be  a  sufficient  reply  to  the 
plea.  If  the  company  refused  to  rebuild, 
and  decided  to  pay,  and  so  notified  the  in- 
jured, the  only  other  party  interested,  what 
more  could  be  necessary  in  law  to  constitute 
an  election  of  the  one  alternative  and  the 
waiver  of  the  other?  Such  election,  when 
made,  could  not  be  reconsidered,  nor  the  con- 
sequent waiver  avoided,  by  the  company  at 
its  pleasure,  even  though  the  time  limited 
in  the  policy  for  such  election  had  not  ex- 
pired. The  compan  V  was  not  bound  to  take 
All  the  time  allowed  to  make   its  decision. 


nor  did  the  policy  provide  that  it  should 
have  more  than  the  one  choice.  Therefore, 
assuming  the  replications  to  be  true,  the 
subsequent  decision  by  the  company  to  re- 
build, and  the  notice  thereof  to  the  plaintiff, 
as  set  up  in  the  plea,  were  of  no  effect. 

But  it  is  contended  by  counsel  for  defend* 
ant  that  all  conversations,  negotiations,  state- 
ments,   and   promises  between  the   parties, 
prior  to  or  contemporaneous  with  the  execu- 
tion of  the  written  submission  to  arbitration, 
were  merged  in  that  instrument,  and  that 
parol  evidence  is  not  admissible  to  vary  or 
contradict  it,  and  therefore  the  waiver  by 
parol,  alleged  in  the  replications,  could  not 
be  proved.     The  rule  involved  is  a  familiar 
one,  but  its  application  is  not  always  free 
from  difficulty.     Mr.  Green  leaf,  in  his  work 
on  Evidence  (vol.    1,  g  284),  says  that  the 
rule  does  not  apply  in  cases  where  the  orig- 
inal contract  was  verbal  and  entire,  and  a 
part,  only,  was  reduced  to  writing.     This 
court  has  also  frequently  so  held.     Lud^ke 
V.  Sutherland,  87  111.  481,  29  Am.   Rep.  66; 
LaJUn  V.  Howe,  112  111.  253.     And  in  Lans 
V.  Sharpe,  4  111.  578,  Mr.  Justice  Caton  said: 
**It  is  true,  matter  collateral  to  the  writing 
may  be  proved  by  parol,  but  it  must  not 
change  the  terms  of  the  contract,  or  increase 
or  diminish  the  liabilities  of  the  parties.* 
This  qualification  of  the  rule  is  aptly  ex- 
pressed in  Abbott's  Trial  Evidence    (page 
295),  thus :    **  Where  it  appears  that  the  in- 
strument was  not  intended  to  be  a  complete 
and  final  statement  of  the  whole  transaction, 
and  the  object  of  the  evidence  is  simply  to 
establish  a  separate  oral  agreement  on  a  mat- 
ter as  to  which  the  instrument  is  silent,  and 
which  is  not  contrary  to  its  terms,  nor  to 
their  legal  effect,"  oral  evidence  is  not  ex- 
cluded.    The  arbitration,  by  its  terms,  was 
limited  to  one  thing,  viz.,  the  ascertainment 
Of  the  actual  cash  value  of  the  building  de- 
stroyed, and  it  would  be  unreasonable  to  say 
that  verbal  proof  of  another  distinct  and  cal- 
lateral  thing  could  not  be  made  becauRe  it 
preceded  or  was  contemporaneous  with  the 
execution  of  the  writing.     Nor  would  oral 
proof  of  the  election  and  waiver  set  up   in 
the  replications  in  any  way  tend  to  vary, 
contradict,  or  enlarge  the  written  instrument 
It  would  not  in  any  degree  affect  the  amount 
of  the  loss  nor  the  manner  of  its  ascertain- 
ment. Besides,  to  apply  the  rule  contended 
for,  and  exclude  such  oral  evidence,  would 
violate  the  writing  itself,  which  on  its  face 
excludes  from  its  operation  every  other  ques- 
tion. 

And  this  brings  us  to  the  last  question 
raised  by  plaintiff's  counsel  which  it  is  con- 
sidered important  to  mention.  It  is  insisted 
that  the  written  submission,  by  its  express 
terms,  excludes  the  conclusion  that  the  com- 
pany elected  to  pay  the  amount  found  by 
the  arbitrators.  To  this  construction  of  the  in- 
strument we  cannot  assent.  True,  it  does, 
on  its  face,  exclude  the  conclusion  that  the 
com  pan V  thereby  elected  to  pay.  But  as  it 
was  **  without  reference  to  any  other  question 
or  matters  of  difference  within  the  terms  and 
conditions  of  the  insurance,  and  of  binding 
effect  only  so  far  as  regards  the  actual  cash 
value  of  or  damage  to  the  property,"  it  could 
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Qot  affect  any  other  matter  whatever.  It  left 
all  other  questions  and  matters  arising  out 
of  the  insurance  contract  just  as  they  would 
have  been  had  not  the  written  submission 
been  made.  As  it  could  not  be  construed  as 
a  ^"aiver  on  the  part  of  the  company  of  its 
ri^ht  to  rebuild,  neither  could  it  be  construed 
as  denying  that  tlie  company  had  in  some 
otlier  manner  waived  such  right.  Soars  v. 
Hcnne  Ins.  Co.,  140  Mass.  848.  If  it  be  true, 
aa  alleged  in  the  replications  (and  on  the 
demurrer  it  must  be  taken  as  true),  that  the 
company,  by  its  adjuster,  on  being  requested 


to  rebuild  the  house  destroyed  by  the  fire,  re- 
fused unconditionally  to  do  so,  and  stated  to 
the  plaintiff  that,  on  the  amount  being  as- 
certained by  arbitration,  it  would  pay  it, 
the  company  must  be  held  to  have  elected  to 
pay  the  loss,  and  to  have  waived  its  right  to 
rebuild.  For  the  error  in  sustaining  the  de- 
murrer to  replications  5  and  6,  the  jud foments 
of  the  appellate  and  circuit  courts  are  re- 
versed, and  the  cause  remanded  to  the  cir- 
cuit court  for  further  proceedings  consistent 
with  this  opinion. 
Senersed  and  remanded. 
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1.  Asaleof  |»roperty  to  a  corporatton 
formed  by  the  owners  of  the  property  alone 
^rho  take  in  payment  the  bonds  of  the  company 
payable  wholly  out  of  the  enterprise  cannot  be 
attacked  as  fraudulent  by  reason  of  any  over- 
valuation of  the  property. 

£•  A  corporation  cannot  hold  on  to 
properly  and  plead  the  doctrine  of  vitra  vUres 
against  the  obligation  to  pay  for  it. 

8*  An  aspreement  of  purchase  in  the 
name  of  a  corporation  a  day  or  two  before 
the  actual  filing  of  the  corporate  certiflcate  It 
binding  if  subsequently  ratified. 

4*  The  purchase  of  cemetery  lands  al- 
ready improved  for  that  purpose  is  not  within 
the  provision  of  the  New  York  Act  of  l<«i8  Umit- 
fag  payments  for  the  land  out  of  the  corporation 
receipts  to  one  half  thereof. 

6«  Trustees  or  directors  of  a  goiskg  cor- 
poration are  not  by  virtue  of  their  ofllce  pr^ 
duded  from  buyloK  bonds  or  other  lawful  obli- 
gations of  the  company  at  a  discouut  with  the 
right  to  enforce  them  against  the  company  for 
their  full  amount. 

0*  A  corporation  entitled  to  repudiate 
a  transaction  made  by  directors  for  their 
own  benefit  must  act  promptly  on  knowledge  of 
the  facts  and  cannot  wait  and  speculate  upon  the 
chances  of  delay. 

7*  IVo  presumption  of  dishonest  or  dis- 
honorable conduct  on  the  part  of  the  direc- 
tors of  a  corporation  can  be  Indulgedafter  they 
and  most  of  their  original  associates  are  dead. 

(January  15, 1805.) 

APPEAL  by  defendants  from  a  judgment  of 
Ihe  General  Term  of  the  Supreme  Court, 
Fourth   Department,    affirming    a  judgment 

NOTB.— A  somewhat  unusual  adjudication  at  least 
although  in  line  with  the  usual  ideas  upon  the  sub- 
ject, is  the  decision  as  to  the  riffht  of  trustees  or 
directors  of  a  crolDff  corporation  to  buy  its  obliga- 
tions at  a  discount  for  their  own  profit.  But  it 
should  be  noticed  that  there  are  some  restrictions 
by  statute  on  such  transactions  as  in  case  of  bank- 
ing corporations  under  New  York  Laws  1802, 
chapter  689,  section  26^  amended,  1888,  chapter  000. 
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entered  in  the  office  of  the  clerk  of  Broome 
County,  upon  the  report  of  the  referee  in  favor 
of  plaintiff  in  an  action  brought  to.  com  pel 
payment  of  certain  bonds  which  had  been  is 
sued  by  the  defendant  corporation.  Afflrmed. 
The  facts  are  stated  in  the  opinion. 

Mr.  A.  D.  Wales*  for  appellants: 

Hotchkiss  and  Seymour  having  obtained 
possession  of  these  bonds  while  they  were  act- 
ing as  trustees  of  the  cemetery,  while  they 
stood  in  a  fiduciary  relstion  to  it,  their  posses- 
sion and  their  interest,  to  which  alone  plaintiff 
succeeds,  became  the  possession  and  interest 
of  the  cemetery,  and  the  plaintiff  could  only 
maintain  an  action  for  an  accounting,  in  which 
she  might  cbar^  the  cemetery  with  the  actual 
cost  to  Hotchkiss  and  Seymour  of  these  bonds. 

Pom.  Eq.  Jur.  p§  1052. 1058:  VanfCppeY.  Van 
F>pps,  9  Paige,  287,  4  L.ed.  688:  Bennett  v.  Afu- 
tin,  81  N.  Y.  308;  Reid  v.  Fiteh,  11  Barb.  899; 
10  Am.  &  Eog.  Encyclop.  Law,  p.  85,  §  ^\  Lytic 
V.  Bewridge,  68  N.  T.  606;  Torrep  v.  Bank  of 
Orleans,  9  Paige,  649,  4  L.  ed.  858;  Bank  of 
Orleans  v.  Torrey,  7  Hill,  260;  Bridenbefiker  v. 
TxfiMU,  82  Barb.  9;  Dohson  y.  Baeey,  8  Sandf. 
Ch.  60,  7L.  cd.  770;  Moore  v.  Moore,  1  N.  Y. 
256. 

These  trustees  cannot  be  allowed  to  make  a 
profit  out  of  the  cemetery  by  buying  claims  at 
a  discount  and  charging  the  cemetery  with  the 
face  thereof. 

Darcy  ▼.  Hall,  1  Vern.  49;  Ex  parte  Laeep, 
6  Ves.  Jr.  625;  Morret  ▼.  Paske,  2  Atk.  52; 
Carter  ▼.  Home,  1  Eq.  Cas.  Abr.  7;  Pooley  v. 
Quilter,  2  DeG.  &  J.  827;  5  Lawson,  RighiE 
Rem.  &  Pr.  §  2892;  McDonald  v.  Haughton,  70 
N.  C.  393:  Fulton  v.  Whitney,  66  N.  Y.  548; 
liiggs  V.  Palmer,^  L.  R  A.  840,  115  N.  Y. 
506. 

This  provision  for  seventy-five  per  cent  is 
ultra  vires^  and  renders  the  whole  bond  void. 

TjOtoey  v.  Granite  State  Provident  Asso,  8 
Mich.  819;  Burger  v.  Koelseh,  77  Hun,  44; 
Farmer's  AM.  Bank  of  Kent  County  v.  Buteh- 
er*s  db  Drof>efs  ain*,16N.Y.  128,  69  Am.  Dec. 
678;  Oroeker Y.Whitney,  71  N.  Y.  161;  BisseU 
V.  Michigan,  8.  dk  If^.  I.  R.  Cos.  22  N.  Y.  260; 
Miller  v.  American  Mvt.  Acci.  Ins.  Co.  20  L.  R. 
A.  765,  92Tenn.  167:  4  Am.  &Eng. Encyclop. 
Law,  p.  227;  Alexander  v.  Cauldwell,  88  N.  Y. 
4tf0;  Colman  v.  Eastern  Counties  B,  Co.  10 
Beav.  1. 

There  is  no  power  to  issue  bonds. 

Steele  Y.  Harmer,  14  Mee&  A  W.  880. 


See  also  36  L.  R.  A.  664. 
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When  the  act  of  incorporatioD  prescribes  a 
mode  of  coDtracting.  the  corporation  must 
observe  that  mode  or  the  instrument  no  more 
creates  a  contract  than  if  the  body  had  not 
beeo  iocorporated. 

Boone,  Corp.  g  144.  note  1,  g  102,  noU  S; 
Beil  v.  Leggm,  7  N.  Y.  176;  Story  v,  Ovba 
State  Bank,  18  N.  Y.  Week.  Dig.  269;  Green's 
Brire's  Ultra  Vires,  p.  227. 

An  express  power  to  give  security  negatives 
any  other  power. 

Green's  Brice's  Ultra  Vires,  p.  227;  People  r. 
SehielUin,  95  N.Y.  128;  Hardmann  v.  BoiDen,d9 
K.  Y.  199;  Bmith,  Constr.  StatuteLaw,  §^  664, 
665:  People  v.  OUego  County  Supn.  51  N.  Y. 
401;  Hagadam  v.  Rauz,  72  N.  Y.  588;  Nev) 
York  Life  Ins.  ds  T.  Go.  v.  Covert,  8  Abb. 
App.  Dec.  854:  Morey  v.  Farmer^ s  Loan  dh  T. 
Co.  14  N.  Y.  806. 

The  bonds  were  void  as  against  public  policy 
because  they  are  part  of  a  transaction  between 
the  trustees  of  the  corporation  as  trustees  and 
themselves  as  individuals. 

Bold  neon  v.  Jewett,  116  N.  Y.  62;  Ifew  York 
Cent.  Ins.  Co.  v.  National  Protection  Ins,  Co. 
14  N.  Y.  86;  Ourrierv,  New  York,  W,  8,  d  B.R. 
Co.  85  Hun,  857;  Murray  v.  Beard,  102  N.  Y. 
508;  Bvtts  v.  Wood,  87  N.  Y.  819;  Coleman  v. 
Second  Are.  JR.  Go,  88  N.  Y.  203;  Anderton  v. 
Arojison,  8  How.  Pr.  N.  8.  216;  Copdand 
v.  Johnson  Iffg.  Co,  47  Hun,  286;  Metropol- 
itan Blev,  R.  Co.  T.  Manhattan  Bleo.  B.  Co.  11 
Daly,  492;  1  Story,  Eq.  Jur.  ^§  815-828;  Tor- 
reyy.  Bank  of  Orleans,  9  Paige,  668,  4  L.  ed. 
859. 

The  issuing  of  these  bonds  in  the  nsme  of 
the  corporation  by  the  trustees  to  themselves  as 
ipdividuals  was  not  only  forbidden,  but  is  con- 
derooed  as  being  against  public  policy  and  void 
for  that  reason. 

Barnes  v.  Brown,  80  N.  Y.  585;  Munson  v. 
Syracuse,  G.  A  C.  B,  Co.  29  Hun,  79;  Bliss  v. 
Matteson,  45  N.  Y.  22;  Gray  v.  Hook,  4  N.  Y. 
449;  Arnot  v.  Pittston  d  E,  Coal  Co,  68  N.  Y. 
558,  28  Am.  Rep.  190;  1  Story,  Eq.  Jur.  §§  260, 
296;  Chitty.  Cont.  Am.  ed.  571. 

Such  agreements  being  void  from  public 
policy  cannot  be  enforced  or  upheld  in  any 
court  of  justice. 

Comyn,  Coot  58;  Chitty,  Cont.  8tb  Am.  ed. 
57;  1  Story,  Eg.  Jur.  §  296;  Munson  v.  Syra- 
cuse, G.dbC.R  Co.  108  N.  Y.  74;  Gray  v. 
Book,  supra:  Seneca  County  Bank  v.  Lamb,  26 
Barb.  601;  Seltermerham  v.  Talman,lA  N.  Y. 
141;  Solingery.  Earle,  82  N.  Y.  897:  Knowlton 
V.  Congress  dk  E.  Spring  Co.  57  N.  Y.  529; 
Keene  v.  Kent,  4  N.  Y.  S.  R  482;  Rose  v. 
Truax,  21  Barb.  861;  Woodworthy,  Bennett,  48 
N.  Y.  278,  8  Am.  Rep.  706;  Metropolitan  Elet, 
B.  Co.  V.  Manhattan  Elet,  B.  Co.  supra;  Nel- 
lis  V.  Clark,  4  Hill,  424:  Claneey  v.  Onondaga 
Fine  Salt  Mfg.  Co.  62  Barb.  407. 

The  sof teniDg  down  of  the  rules  from  void 
to  voidable  of  contracts  of  trustees  with  their 
corporations  only  prevails  with  regard  to  pri- 
vate business  corporations. 

Skinner  v.  Smith,  184  N.  Y.  240. 

The  defendant  is  not  obliged  to  restore  the 
land  to  take  advantage  of  this  defense  because 
the  fastening  of  the  land  upon  the  corporation 
was  a  part  of  the  original  scheme.  The  mo- 
ment a  burial  occurred  in  the  cemetery  the 
land  became  inalienable. 
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Laws  1847,  §  11,  p.  129;  Knowlton  v.  Coi^ 
gress  dh  B.  Sjpring  Co.  57  N.  Y.  5 is.  Arnot  v. 
Pittston  dt  E,  Coal  Co,  68  N.  Y.  558,  28  Am. 
Rep.  190:  Central  Trvst  Co.  v.  New  York  Citg 
dt  N.  B,  Co.  18  Abb.  N.  C.  881. 

The  parties  are  in  pari  delicto  and  the  courts 
avoid  the  transaction  and  leave  the  parties 
where  it  finds  them. 

Waterman.  Cont.  pp.  277.  278,  291.  308, 
§S  218,  227.  280;  Bank  of&tlina  v.  Alvord,  31 
N.  Y.  476:  Baker  v.  Zifgler,  56  Hun,  405; 
Gould  V.  Cayuga  County  Nat.  Bank  of  A^b- 
hum,  99  N.  Y.  338,  86  N.  Y.  84;  Whitney  ?. 
Allaire,  4  Denio,  554;  Cohen  v.  Ellis,  16  Abb. 
N.  C.  821;  NeUis  v.  Clark,  90  Wend.  24.  4 
Hill,  485;  New  York  State  Loan  db  T.  Co.  v. 
Helmer,  77  N.  Y.  64;  Barton  v.  Port  Jackson 
dt  U.  F.  Plank  Boad  Co,  17  Barb.  897;  Rosf  v. 
Truax,  21  Barb.  861;  Materne  v.  Borwitz,  18 
Jones  &  S.  48;  Nelson  v.  New  York,  23  N.  Y. 
S.  R.  521 ;  Leonard  v.  Poole,  28  Jones  &  S.  213; 
Sehermerhom  v.  Talman,  14  N.  Y.  141;  Metro 
politan  Elev.  B.  Co.  y.  Manhattan  B.  Co.  14 
Abb.  N.  C.  224;  Anthonyj,  Day,  53  How.  Pr. 
88;  Metropolitan  Elev.  R.  Go.  v.  Manhattan 
Elev.  B  Co.  n  Dalv,  451 ;  Brinckerhoff  v. 
Bostwick,  88  N.  Y.  *56;  Masson  v.  Botet,  1 
Denio,  69,  48  Am.  Dec.  651. 

By  the  acts  of  Hotchkiss  and  Seymour  tbe 
cemetery  lands  were  fastened  irrevocably  upon 
the  corporation,  and  their  restoration  became 
impossible. 

The  most  favorable  construction  of  the  sit- 
uation that  could  be  given  for  plaintiff  would 
be  the  raisioff  of  an  implied  contract  to  paj 
the  value  of  the  land. 

Copeland  v.  Johnson  Mfg.  Go.  47  Hun,  285; 
Govldv.  Cayuga  County  Ilat  Bank  qf  Auburn, 
99  N.  Y.  888,  86  N.  Y.  75;  Allerton  v.  AUer- 
ton,  60  N.  Y.  670;  Oregon  Pac  B.  Co.  v.  Be 
Forest,  82  N.  Y.  S.  R  186;  Coleman  v.  Second 
Are.  B.  Co.  88  N.  Y.  202. 

These  bonds  were  incapable  of  ratification, 
and,  independent  of  every  question  of  the  raao- 
ner  or  machinery  of  ratification,  it  was  beyond 
the  power  of  the  corporation  to  ratify  these 
bonds. 

Mechem,  Pub.  Off.  §g  680.  581;  Horton  v. 
Uiompson,  71  N.  Y.  6li;  Barton  v.  Port  Jack- 
son  dt  U.  F.  PI.  Boad  Co.  17  Barb.  897;  Gmy 
V.  Book,  4  N.  Y.  449;  Weismer  v.  Doufjlas,  64 
N.  Y.  91,  21  Am.  Rep.  586;  Bills  v.  PeekskiU 
Sav.  Bank,  26 Hun,  165;  Woodworth'v.  Bennett, 
48  N.  Y.  278,  8  Am.  Rep.  706;  Meyer  v.  Stakn 
Island  R.  Co.1^.  Y.  8.  R  245. 

Mr.  Edward  K«  Clark*  for  respondent: 

A  corporation  that  can  lawfully  contract  a 
debt  can  give  a  time  engagement  to  pay  tbe 
debt,  and  such  engagement  may  be  in  any 
form  which  docs  not  come  within  the  prohibi- 
tion of  some  particular  statute. 

Curtis  V.  LeatiU,  15  N.  Y.  9;  Smith  v.  Lous, 
21  N.  Y.  299. 

The  bonds  were  each  and  all  sufficiently 
executed.  All  the  bonds  were  executed  under 
the  seal  of  the  corporation.  That  alone  suffi- 
ciently executed  them,  and  carried  with  it  tbe 
presumption  that  they  were  executed  by  com- 
petent authority  from  the  corporation. 

Hoyt  V.  Thompson,  5  N.  Y.  885;  Abbott, 
Trial  £v.  2d  ed.  86;  Lotett  v.  SUam  SnwmiU 
Atso.  6  Paige,  60.  8  L.  ed.  899;  Canandarpa 
Academy  Trustees  v.  McKeehnie,  90  N.  Y.  6l9: 
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I^BopU$  Bank  ▼.  8U  Anthanj^i  Roman  OatkoUe 
Church,  109  N.  Y.  535. 

The  agreement  being  oonsam mated  on  the 
part  of  the  obligees,  and  the  oorporation  hav> 
iD^  enjoyed  the  fruits  of  the  bargain,  .the  de- 
fendant corporation,  or  its  officers,  cannot  be 
heard  to  question  the  validity  of  the  terms  of 
the  bargain,  or  plead  ultra  wret. 

8Uam  Nav,  Co.  y.  Weed,  17  Barb.  878: 
Whitney  Arm»  Co,  v.  Barlow,  68  N.  Y.  70; 
BiMeU  T.  Michigan,  8.  d  N.  L  R.  Co$.  22  N. 
Y.  269;  Palmer  ▼.  Lawrence,  8  Sandf.  161; 
Curtie  t.  LeaviU,  15  N.  Y.  106;  iJtVfer  Life 
Raft  Co.  V.  Boach,  97  N.  Y.  881;  Woodruff  ▼. 
Erie  R,  Co.  98  N.  Y.  619;  Bheldon  Mai  Block- 
ing  Co.  y.  Eickemej/er  Eat  Blocking  Mach,  Go, 
90  N.  Y.  616;  Barr  y.  New  York,  L.  E.  A  W. 
B.  Co.  126  N.  Y.  268. 

Acquiescence  for  about  thirty  years  in  the 
original  agreement  by  which  the  corporation 
took  the  property,  and  became  vested  with  its 
benefits,  would  of  itself  preclude  the  defend- 
ant corporation,  or  its  privies,  from  question- 
ing the  validity  of  the  original  agreement. 

OaUumn  v.  Millard,  8  L.  R.  A.  248,  121  N. 
T.  80. 

When  a  purchaser  has  taken  possession  of 
and  en  joved  the  subject-matter  of  the  contract, 
it  is  the  duty  of  the  court  to  make  every  rea- 
sonable presumption  in  favor  of  the  validity 
of  the  contract. 

Be  London  Aesur.  C<fe  Caee,  6  DeG.  M.  & 
G.  465,  481;  Weed  v.  Littie  FaOe  A  D.  R,  Co. 
31  Minn.  154;  Ba/rr  v.  Now  York,  L.  B.  A  W. 
B.  Co.  supra. 

Even  if  the  proprietors  had  added  to  the  ac- 
tual cost  of  the  land,  and  the  actual  expenses 
of  fitting  up  the  cemetery,  something  for  their 
time  and  trouble,  that  would  not  be  a  ground, 
in  law  or  morals,  for  impidring  the  obligation 
of  an  executed  contract. 

OamJtile  v.  Queem  County  Water  C?.  9  L.  R. 
A.  527, 128  19.  Y.  102;  Be  Straufs  Estate,  126 
N.  Y.  214. 

It  is  to  be  presumed  that  the  bonds  were  to 
be  issued  for  only  that  amount  that  would 
cover  the  cost  of  grounds  and  improvements. 

Be  London  Assur.  Go's  Case,  and  Weed  v. 
LitiU  Falls  A  D.  B.  Co.  supra. 

Fiadit  J.,  delivered  the  opinion  of  the 
court: 

This  appeal  is  from  a  final  judgment  ren- 
dered upon  an  accounting  which  ascertained 
the  amount  payable  upon  bonds  held  by  the 
plaintiff,  and  issued  by  the  defendant  cor- 
poration. Necessarily,  the  main  questions 
involved  are  as  to  the  legality  of  that  issue, 
and  the  right  of  the  plaintiff  to  hold  and 
enforce  the  obligations  upon  which  she  sues ; 
and  these  questions  arise  out  of  a  situation 
about  which  there  is  little,  if  any,  dispute. 

Eleven  citizens  of  Binghamton  became  the 
owners  of  about  thirty  acres  of  land,  which 
they  bought  for  the  purposes  of  a  rural 
cemetery.  Hotchkiss  and  Seymour,  lawyers 
of  standing  and  reputation  in  the  city,  owned 
an  undivided  tenth  of  the  property ;  and  each 
of  the  remaining  nine  associates  a  similar 
share.  They  entered  at  once  upon  the  work 
of  improving  the  land,  and  preparing  it  for 
the  intended  use,  and  expenaed  more  or  less 
of  their  own  means  upon  it,  looking  forward 
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to  reimbursement  and  reasonable  profit  from 
the  future  sale  of  burial  lots.  As  time  passed, 
it  became  apparent  that  some  change  of  the 
situation  was  imperatively  needed.  That 
every  sale  of  a  lot  should  require  the  signature 
of  each  of  the  eleven,  and  of  their  wives,  was 
a  serious  inconvenience,  and  one  likely  to  be 
greatly  increased  if  any  of  the  associates 
should  die,  leaving  infant  children  to  in- 
herit. Good  sense  and  sound  business  policy 
dictated  that  the  tenancy  in  common  of  the 
individuals  should  be  transformed  into  the 
single  title  of  a  corporation,  and  that  change 
was  effected.  The  associates  conveyed  to 
the  newly  created  corporation,  of  which  they 
were  the  sole  stockholders,  and  in  which  they 
were  the  only  persons  interested.  They  fixed 
the  consideration  of  the  transfer  at  $80,000, 
to  be  paid  by  the  issue  of  corporate  bonds  to 
that  amount,  one  tenth  of  which  was  to  be 
allotted  to  each  of  the  original  shares. 
Twenty-one  thousand  dollars  in  amount  of 
such  bonds  was  issued,  and  the  securities  de- 
livered to  the  proper  owners,  and  those  bonds 
are  still  outstanding.  YHiile  the  technical 
form  of  this  transaction  was  a  sale  by  the 
eleven  to  the  corporation,  its  substance  was 
merely  a  change  in  the  manner  of  holding. 
The  sellers  were  the  buyers.  They  sold  as 
individuals,  and  bought  as  a  oorporation,  and 
no  one  else  had  any  interest  in  the  question 
of  price,  or  terms  of  sale.  If  they  were  the 
vendors,  on  the  one  hand,  dealing  with  them- 
selves in  a  corporate  capacity  on  the  other, 
they  were  also  the  sole  beneficiaries  to  be 
affected,  and  could  not  defraud  themselves. 
The  abstraction  of  the  corporate  entity  should 
never  be  allowed  to  bar  out  and  pervert  the 
real  and  obvious  truth.  As  beneficiaries,  the 
stockholders  necessarily  assented  to  all  the 
details  of  the  arrangement,  and  no  just  criti- 
cism is  possible,  either  upon  the  legality 
or  morality  of  the  transaction.  Evidence  was 
given  to  show  that  the  land  conveyed  was  not 
worth  the  sum  secured,  but  that  is  a  totally 
immaterial  fact.  Whatever  the  price,  it 
wronged  no  one,  and  could  wrong  no  one,  and 
accomplished  nothing,  except  to  fix  a  primary 
limit  to  the  anticipated  profits.  It  was  im- 
material for  another  reason.  The  bonds  were 
payable  wholly  out  of  the  enterprise.  First 
50  per  cent,  and  then  75  per  cent,  of  the  com* 
pany's  receipts  from  sales  of  lots,  was  to  be 
applied  on  the  bonds,  and  they  were  payable 
from  no  other  source.  If  the  price  nominally 
fixed  had  been  three  times  as  great,  its  real 
product  would  have  remained  me  same ;  for, 
either  as  bondholders  of  or  as  stockholders, 
the  whole  proceeds,  above  expenses,  would 
become  theirs,  and  no  more,  it  was  the  en- 
terprise that  was  debtor,  which  could  only 
pay  by  a  liberal  imnrovement  and  main- 
tenance ;  and  the  actual  price  was  the  amount 
of  its  net  surplus  above  expenditure,  payable 
to  the  associates  in  the  capacity  of  bond- 
holders, at  least,— a  price  to  which  they  were 
fully  entitled,  and  which  represented  the 
profits  they  might  justly  claim  to  reap.  No 
doctrine  as  to  the  dealing  of  a  fiduciary  agent 
with  the  property  of  his  principal  has  any 
application  to  such  a  transfer  as  was  made. 
There  were  some  alleged  technical  irregu- 
larities in  the  issue  of  l£e  bonds.  These  rep- 
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fesented  the  purchase  price  of  the  land 
which  the  corporatioB  bought  and  kept  and 
were  its  promise  to  pay,  which  it  could  not 
Justly  repudiate.  That  kind  of  plunder 
which  holds  onto  the  property,  but  pleads  the 
doctrine  of  ultra  vires  against  the  obligation 
to  pay  for  it,  has  no  recognition  or  support 
in  the  laws  of  this  state.  Whitney  Arms  Go, 
V.  Barlow,  68  N.  Y.  62,  20  Am.  Rep.  504 ; 
Duncomb  v.  Ifew  Fork,  H.  dk  N,  IL  Ci?.  84  N. 
Y.  199 :  Woodruff  v.  Brie  R.  Go,  98  N.  Y. 
619.  That  no  formal  resolution  of  purchase 
was  produced  from  the  minutes  of  the  cor- 
poration does  not  prove  that  there  was  none, 
and  if  in  fact  there  was  none,  because  the 
agreement  to  that  effect  preceded  by  a  day  or 
two  the  actual  filing  of  the  corporate  certifi- 
cate, at  least  the  corporation  ratified  the  pro- 
posed contract ;  for  it  accepted  the  deeds,  took 
possession  of  the  property,  has  sold  it  in 
burial  lots,  has  kept  it  and  its  proceeds  for 
more  than  thirty  ^ears,  and  put  utterly  out 
of  its  power,  by  its  own  acts,  any  possible 
restoration.  It  must  therefore  pay,  or  its 
possession  becomes  a  robbery. 

Some  complaint  is  made  of  the  form  of  the 
bonds.  They  devoted  to  the  purpose  of  pay- 
ment 50  per  cent  of  the  corporate  receipts,  and 
some  of  them,  at  least,  75  per  cent,  after  the 
first  two  years.  The  Act  of  1858  (chap.  122) , 
allowing  an  appropriation  of  50  per  cent, 
relates  only  to  the  purchase  of  the  land.  It 
recognizes  that  the  remainder  may  go  to  the 
expense  of  needed  improvements,  fitting  the 
property  for  its  intended  purposes.    Here  the 

f purchase  covered  both  the  land  itself  and  the 
mprovements  already  put  upon  it,  fitting  it 
for  use  as  a  cemetery.  In  1860  (chap.  168) 
such  associations  were  authorized  to  find  any 
debt  for  purchases  of  land,  or  the  improve- 
ment and  embellishment  thereof,  without 
restriction  as  to  application  of  income ;  and 
by  the  Act  of  1884  (chap.  488)  all  sealed  cer- 
tificates issued  prior  to  1860  were  made  as 
valid  and  effectual  as  if  issued  thereafter. 
Tne  purpose  seems  to  have  been  to  cure  any 
existing  irregularity  growing  out  of  the  prior 

Provisions  as  to  the  application  of  proceeds, 
do  not  think  the  restriction  of  60  per  cent 
applied  to  these  bonds;  and,  if  it  did,  they 
have  been  sufficiently  validated,  both  by  the 
Act  of  1884,  and  by  the  long-continued  re- 
cognition of  the  corporation. 

There  can  be  no  reasonable  doubt,  there- 
fore, that  the  bonds  issued  were  valid  cor- 
S orate  obligations  in  the  hands  of  the  original 
olders,  who  were  at  liberty  to  enforce  them, 
and  had  full  power  and  authority  to  transfer 
them.  They  were  so  transferred.  The  find- 
ings show  that  Uotchkiss  and  Seymour 
bought  them  all  some  time  before  1878,  and 
probably  before  the  spring  of  1871,  and  were 
the  owners  thereof  at  the  death  of  Seymour, 
which  occurred  in  January  of  the  latter  year. 
Whatever  of  criticism  there  may  be  upon  the 
proof  of  this  fact,  there  was  enough  in  the 
evidence  to  warrant  the  referee's  finding.  In 
deed,  the  corporation  itself,  in  a  formal 
resolution  passed  in  1880,  recognized  that 
ownership,  and  stated  an  account  of  moneys 
received  by  the  holders,  applicable  upon  the 
bonds.  But  the  further  claim  is  made  that 
because  Hotchkiss  and  Seymour  were  officers 
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of  the  corporation,  holding  a  fiduciary  rela- 
tion, as  trustees  or  directors,  they  could  nol 
lawfully  buy  the  valid  and  outstanding  ob- 
ligations of  the  com  pan  V  at  less  than  par,  and 
enforce  them  for  the  full  amount  against  the 
debtors.     If  that  be  sound  doctrine,    as   i» 
stoutly  maintained, — if  directors  cannot,  in 
any  case,  invest  in  the  bonds  of  their  own 
companies,  except  at  the  peril  of  a  constroc- 
tive  fraud ;  if  they  cannot  safely  buy  sudik 
bonds  below  par,   because  they  deem  then» 
unduly  depressed ;  if  titles  to  corporate  ob- 
ligations, passing  through  their  hands,   be- 
come tainted  by  their  touches, — it  is  quite 
time  that  the  courts  should  give  (what  tbey 
have  not  given)  a  very  definite  and  distinct 
warning.     Some  citations  of    seeming    au- 
thority are  pressed  upon  us,  and  others  exist. 
The  broad  rule  is  stated  in  Perry  on  Trusts. 
§  428,  that  "a  trustee,  executor,  or  assignee 
cannot  buy  up  a  debt  or  incumbmnoe  to 
which  the  trust  estate  is  liable,  for  less  l^an 
is  actually  due  thereon,  and  make  a  profit  to 
himself*' ;  and  that  is  the  doctrine  invoked 
in  this  case,  as  applicable  to  a  director  re- 
garded as  a  trustee  of  the  corporation.       But 
the  statement,  however  correct  in  its  appli- 
cation to  specific  instances,    must  be  taiken 
with  the  limitations  which  belong  to  it.     Its 
foundation  is  that  a  fiduciary  agent,  owing 
a  duty  to  his  principal,  cannot  make  a  con- 
tract for  his  own  benefit  which  is  or  may  be 
inconsistent  with  that  duty :  and  the  cases 
generally  are  of  two  kinds :    The  trustee  buys 
in  the  property  of  his  principal  at  a  sacrifice, 
for  his  own  benefit,  when,  if  he  bought  it  at 
all,  it  was  his  duty  to  do  it  for  his  principal ; 
or  he  makes  a  contract,   in   behalf  of   his 
principal,  with  himself,   directly  or  indi- 
rectly, as  the  other  partjr  to  the  agreement. 
The  first  class  of  cases  is  illustrated  by  8iad€ 
V.    Van  Vechten,  11  Paige,  26,  5  L.  ed.  44, 
where  the  assignee  bought  in  assigned  prop- 
erty at  a  sheriff's  sale,  and  claimed  the  per- 
sonal benefit  of  his  bargain ;  and  the  second 
class,  by  Munaon  v.  Syraeiue,  O.  <t  C.    22. 
Co.,  108  N.  Y.  58,  in  which  the  directors 
contracting  had  a  private  and  personal  in- 
terest,  possibly  adveise  to   their  fiduciary 
duty.     Almost,  if  not  quite,  all  of  the  cases 
cited  by  the  learned  counsel  for  the  appel- 
lant belong  to  one  or  the  other  of  these  two 
classes.     But  they  do  not  decide  this  case, 
for  Hotchkiss  and  Seymour  neither  bought 
in  any  property  of  the  company,  nor  d«Ut 
with  the  corporation  in  any  respect.     They 
made  their  contract,  not  with  it,  but  witti 
third  persons,  capable  of  protecting  their  own 
rights,  and  bought  nothing  which  the  cor- 
poration owned,  or  to  which  it  had  a  right. 
We  must  go  to  still  other  cases,  founded,  it 
may  be,  to  some  extent,  upon  similar  ideas 
of  fiduciary  duty,  to  discover  even  an  ap- 
proximate authority.    There  are  cases  of  co- 
partnership in  which  the  general  rules  per- 
taining to  that  specific  relation  might  prove 
to  be  broad  enough  to  cover  the  purchase  of 
the  debt  owing  by  the  firm,  American  Bank- 
Note  Go,  V.  Mson,  56  Barb.   89,    and  other 
rases  in  which  the  duties  flowing  from  a 
liquidation  conducted  by  the  trustee,  and  to 
which  he  owes  a  specific  trust  duty,  forbid  a 
purdiase  by  the  trustee,  for  his  own  benefit. 
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at  a  discount.  But  in  every  class  of  cases  the 
rule  is  founded  upon  the  unwillingness  of 
the  law  to  uphold  contracts  which  bring  into 
collision  the  trust  duty  and  the  personal  in- 
XereBi ;  and  it  is  because  of  that  collision,  and 
the  temptations  which  surround  it,  that  it 
declares  the  contract  voidable  at  the  election 
of  the  beneficiary,  without  investigating  the 
good  or  bad  faith  of  the  trustee.  The  entire 
basis  of  the  rule  consists  in  this  collision  be- 
tween trust  duty  and  personal  interest,  and 
the  equitable  prohibition  has  no  application 
where  there  is  no  such  possible  inconsistency. 
There  is  no  such  conflict  in  the  ordinary  case 
of  the  purchase  by  a  director  in  a  going 
corporation  of  its  outstanding  obligations. 
There  is  no  present  duty  resting  upon  him  to 
extinguish  them.  The  time  for  that  has  not 
come ;  the  duty  has  not  arisen,  may  never 
arise ;  the  corporation  is  not  prepared  to  pay, 
does  not  contemplate  paying,  but  intends  and 
expects  to  await  the  full  maturity  of  the  debt. 
Unless  some  special  fund  has  been  provided, 
or  some  special  liquidation  has  been  ordered, 
the  director  owes  no  duty  to  his  company  to 
discharge  or  buy  in  the  outstanding  bonds, 
and  may  purchase  for  himself,  because  no  in- 
consistent trust  duty  has  arisen.  Why  should 
he  not?  While  the  bonds  are  running  to 
their  maturity,  and  the  corporation  is  not 
able  to  extinguish  them,  is  not  bound  to  do 
so,  does  not  even  wish  or  seek  to  do  so,  what 
does  it  matter  who  holds  the  securities,  or 
on  what  terms  they  pass  from  hand  to  hand? 
It  seems  to  me  that  we  are  asked  to  crowd  the 
rule  almost  to  the  verge  of  an  absurdity,  and 
to  inflict  a  vital  injury  upon  business  in- 
terests by  tainting  with  invalidity  the  hold- 
ing by  a  director  of  the  unmatured  obliga- 
tions of  the  corporation,  bought  by  him  in 
the  open  market,  and  not  put  In  liquidation 
or  sought  to  be  extinguished.  There  must 
at  least  be  some  fact  or  circumstance  which 
charges  the  trustee  with  a  present  duty  to  act 
for  his  company  in  respect  to  the  bonds, 
which  duty  is  or  may  be  inconsistent  with  a 
personal  purchase.  No  such  duty  rested  upon 
Hotchkiss  and  Seymour,  and  they  had  a  right 
to  buy  and  hold  for  their  own  benefit. 

Indeed,  there  is  a  further  and  equally  con- 
clusive answer :  If  the  doctrine  invoked  ap- 
plied to  this  case,  in  would  make  the  pur- 
chase, not  void,  but  voidable  at  the  election 
of  the  corporation ;  and  that  election  must  be 
made  promptly  and  upon  sufiQcient  knowl- 
edge of  the  facts.  The  beneficiary  cannot 
wait,  and  speculate  upon  the  chances  of  de- 
lay, but  must  act.  Here,  the  purchase  was 
made  before  1878,  and  in  1880  the  corporation 
is  found  recognizing  and  ratifying  the  title 
of  the  vendees  or  their  successors,  making 
payments  to  them,  and  providing  for  future 
payments;  and  it  is  only  after  a  delay  of 
fifteen  years  that  an  attempt  to  repudiate  the 
purchase  is  made.    I  know  it  is  said  that 


there  were  irregularities  and  omissions  in  the 
due  election  of  trustees,  and  that  such  had 
occurred  is  indicated  by  the  Act  of  1860 
(chap.  328) ,  which  validates  the  acts  of  the 
trustees  notwithstanding  a  failure  to  elect 
annuall  V.  But  there  was  an  election  in  1879, 
at  which  lotowners  voted,  and  nine  trustees 
were  elected.  The  criticism  is  that  the  ad- 
ministrator of  Hotchkiss  illegally  voted  at 
that  election.  However  that  may  be,  the  per- 
sons chosen  became  da  facto  trustees.  Both 
Hotchkiss  and  Seymour  were  dead,  and  the 
new  board  contained  no  representatives  of 
either.  It  was  competent  to  act,  and  must  be 
presumed  to  have  acted  honestly  in  the  per- 
formance of  its  duties.  But  in  1883  a  board 
was  elected  without  the  votes  represented  by 
the  bonds,  and  no  action  of  any  kind,  re- 
pudiating the  bonds  or  the  settlement  made, 
was  thereupon  taken.  It  is  too  late  now  to 
question  the  titles  of  the  trustees. 

Another  thing  is  said,  however:  We  are 
asked  to  presume  that  Hotchkiss  and  Sey- 
mour bought  these  bonds  with  the  funds  of 
the  corporation,  and  so  they  were  paid  and 
discharged.  There  is  no.  basis  for  any  such 
inference.  On  the  contrary,  the  bonds  of 
Doubleday  were  transferrea  In  payment  of 
legal  services  rendered  by  the  transferees. 
Some  of  the  Martin  Stone  bonds  were  as- 
signed to  Hotchkiss  and  Seymour  bv  name, 
and  there  is  just  ground  for  believing  that 
prior  to  1871  the  corporation  had  no  money 
not  annually  absorbed  by  the  expenses  of 
maintenance  and  improvement.  For  at  least 
fifteen  years  no  claim  of  the  corporation  ad- 
verse to  the  rightful  ownership  of  Hotchkiss 
and  Seymour  appears  to  have  been  made ;  and 
now,  when  they  and  almost  all  the  original 
associates  are  dead  and  cannot  speak,  no  such 
presumption  as  is  ureed  upon  us  can  be  in- 
dulged, especially  since  ft  requires  us  to 
presume  conduct  both  dishonest  and  dis- 
honorable. 

Very  much  of  argument  has  been  expended 
upon  the  admissibility  of  the  judgment  in  a 
prior  action  between  the  cemetery  corpora- 
tion, as  plaintifiT,  and  Mrs.  Seymour  and  her 
children,  as  defendants.  The  case  here  does 
not  rest  or  depend  upon  that  judgment,  but 
is  sufiSciently  made  without  it.  I  think  the 
judfifment  was  competent  evidence,  but  may 
be  disregarded  without  at  all  changing  the 
right  of  the  plaintifiT  to  the  relief  awarded 
by  the  interlocutory  judfirment.  The  record 
introduced  at  least  concfusively  shows  that 
the  corporation  at  no  time  since  1858  lost  its 
corporate  life  by  any  errors  or  irregularities 
in  the  election  of  trustees. 

The  question  of  costs  was  not  raised  by  any 
adequate  objection,  and  was  in  the  discretion 
of  the  court. 

The  judgment  should  be  afflrmed,  with  costs. 

All  concur,  except  Hmlfl^htt  •/.»  not  sit- 
ting. 


Maabaohusbtts  Sufrbmx  Judicial  Coubt. 
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1*  A  cause  of  aetton  for  allenatloii  of 
the  wife's  affeetloiie  te  not  Cniuclulentl7  oon- 
oealed  so  as  to  prevent  the  runnloff  of  tbe  stat- 
ute of  limitations  by  tbe  a^rreement  of  parties 
ffuUty  of  adultery  to  deny  tbe  facts  wblcb  are 
known  only  to  themselves  and  tbe  busband. 

8*  A  man  eannot  in  an  action  agrainst 
lii«  wife's  paramonr  for  alienatinfr  ber  af- 
fections testify  as  to  ber  confesstons  to  bim  un- 
der the  MaaBacbosetts  statutes  forbidding  bim  to 
testify  as  to  private  conversations  with  his  wife. 

8.  Ckinfessions  by  a  wife  in  tbe  absence  of 
ber  paramour  are  not  admissible  in  evidence 
against  him. 

(November  28, 18M.) 

EXCEPTIONS  by  plaintiff  to  rulings  of  tbe 
Superior  Court  for  Middlesex  County, 
made  during  the  trial  of  an  action  for  damages 
for  tbe  alienation  from  him  of  the  affections'of 
bis  wife,  wbidi  resulted  in  a  verdict  in  favor 
of  defendant.    Oeerruled, 

Tbe  facta  sufficiently  appear  In  tbe  opinion 
and  in  the  brief. 

Mr,  J.  W.  Pickering^f  for  plaintiff: 

When  did  the  cause  of  action  accrue? 

{a)  Was  it  on  May  6,  1880.  when  the 
plaintiff  became  aware  only  of  the  single  act 
of  adultery  committed  on  that  date,  and  which 
he  was  powerless  to  prove  bv  his  own  sole  tes- 
timony, against  the  contradiction  of  his  wife 
and  her  paramour* 

He  was  deprived  even  of  knowledge  of  the 
real  nature  and  extent  of  the  wrong  itself 
which  he  had  suffered,  by  tbe  fraud  of  this 
defendant;  by  the  fraudulent  conspiracy  en- 
tered into  between  defendant  and  plaintiff's 
wife  to  conceal  and  suppress  from  the  plaintiff 
all  knowledge  of  the  facts  as  to  their  actual  re- 
lation and  guilt,  beyond  the  partial,  imperfect, 
insufficient  knowledge  which  he  gained  by  de- 
tecting a  single  act. 

The  wife  was  a  competent  witness  for  her 
husband. 

Dickerman  v.  Graves,  6  Cush.  808,  58  Am. 
Dec  41. 


(b)  Was  it  not  rather  on  May  11,  1898, 
when  conscience  and  the  knowledge  of  sp 
proachinff  death,  prompted  the  wife  to  atone 
to  her  injured  ana  suffering  husband  by  a  vol- 
untary written  confession,  and  place  in  his 
hands  the  power  to  seek  the  justice  and  redress 
which  she  and  ber  confederate  had  so  long 
kept  out  of  hiapower  by  their  concerted  fraud  ? 

rrentisa  v.  Wood,  182  Mass.  486. 

Again  and  again  even,  in  cases  involving 
only  property  rights,  this  court  has  prevented 
wrong  and  injustice,  by  such  a  constra<^ioo 
of  the  statutes  of  limitation  as  prevented  their 
taking  effect  sooner  than  they  ought,  in  justice. 

DwigM  V.  Clark,  7  Mass.  515;  LambY.  Olark, 
5  Pick.  198;  Ames  v.  Ames,  128  Massi  2T7; 
Datts  V.  Cobum,  128  Mass.  877. 

Mr.  O.  F.  Piper  for  defendant 

Allen*  •/.,  delivered  the  opinion  of  the 
court: 

The  plaintiff's  cause  of  action  was  complete 
at  the  time  when  he  discovered  his  wife  in  the 
act  of  adultery  with  the  defendant;  and,  as  this 
was  more  than  six  years  before  he  brought 
suit,  the  action  was  barred  by  the  statate  of 
limitations  (Pub.  Stat.  cbap.  197.  §  1,  cL  4), 
unless  saved  by  the  provisions  of  section  14  as 
to  a  fraudulent  concealment  by  tbe  defendant 
of  the  cause  of  action.  The  wife's  confesaion 
in  1892  did  not  dUsclose  any  subsequent  adult- 
ery or  any  cause  of  action  accruing  at  a  later 
date;  and  If  it  would  show  that  she,  through 
tbe  procurement  of  the  defendant,  had  a^i^d 
to  deny  the  facts,  that  is  not  the  same  thin^  as 
fraudulently  concealing  the  cause  of  action.  A 
cause  of  action  cannot  be  said  to  be  concealed 
from  one  who  has  a  personal  knowledge  of  the 
facts  which  create  it,  although  he  may  bave 
no  other  means  of  establishing  his  case  than 
by  his  own  testimony.  See  ^udd  v.  Hdmbiin, 
8  Allen,  180;  Jackson  v.  Buchanan,  59  lod. 
890.  Moreover,  the  confession  was  not  com- 
petent against  the  defendant,  because  the 
plaintiff  could  not  be  allowed  to  testify  as  to 
a  private  conversation  with  his  wife  (Pub. 
Stat.  chap.  169,  §  18,  cl.  1);  and  also  because 
the  defendant  would  not  be  bound  and  could 
not  be  affeeted  by  such  a  coofession  made  in 
his  absence.  I\md  v.  Pond^  182  Masa  219. 
223. 

Exceptions  overruled. 


KOTS.— The  above  decision  seems  to  be  a  novel 
one.  Tbe  question  of  the  fraud  or  wronfr  of  tbe 
parties  as  affeotlnir  the  statute  of  limitations  is 
touched  upon  by  way  of  illustration  in  tbe  note  to 
Shellenberger  v.  Ransom  (Neb.)  26  L.  R.  A.  564.  See 
also  Peck  v.  Bank  of  America  (B.  I.)  7  L.  B.  A.  826, 
and  note:  Amaker  v.  New  (S.  C.)  8  L.  R.  A.  687,  and 
note:  Carrier  v.  Chioaso,  B.  L  ft  P.  R.  Co.  (Iowa)  6 
L.  R.  A.  799,  and  noU* 
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As  to  the  right  of  action  for  alienation  of  a  wife's 
affections,  the  authorities  are  too  well  settled  to 
need  review.  Theoorrespondinffriffbtonthepart 
of  tbe  wife  is  affirmed  In  Clow  v.  Chapman  (Mo. 
ante,  412;  Warren  v.  Warren  (Mich.)  U  L.  K.  A.  645: 
Haynes  v.  Nowlin  (Ind.)  U  L.  R.  A.  787;  Foot  v . 
Card  (Conn.)  6  L.  R.  A.  880;  Bennett  v.  Bennett  (N. 
Y.)  6  L.  R.  A.  6S8,  and  denied  in  Doe  v.  Roe  (Me.)  8 
L.R.  A.888;  Duffles  v.  Duffles  (Wis.)  8  L.  B.  A.  480. 


End  op  Casba  nr  Book  26. 
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8IIO  WING  the  Clianj^,  Progress,  and  Development  of  the  Law  during  the  Second  Quarter 
of  the  Judicial  Year  beginning  with  October  1, 1894.  Classified  as  FoUuws; 

I.  Public,  Official,  and  Statutobt  MATTSBa. 
II.  Contractual  aitd  Commercial  Rblatioks. 

III.  Corporations  and  Associations. 

IV.  DoiCBSTic  Rblatioks;  Personal  Capacitt. 
y.  Fiduciaries  and  REFREssNTATiYEa 

yi.  Torts;  Nuisance;  Negligence;  Injuries. 
yil.  PROPERTT  Rights. 
yill.  Civil  Remedies;  Rules  and  PRiNCiPUBa. 
IX.  Criminal  Law  and  Practice. 


L  Public,  Official,  and  Statutory  Matters. 


The  Missouri  statute  for  the  protection  of 
cattle  against  Texas  fever  is  held  invalid  so 
far  as  it  prohibits  transportation  of  Texas  cat- 
tle through  the  state,  but  sustained  otherwise. 
(Mo.)  638. 

The  validity  of  license  taxes  on  telegraph 
business  is  upheld  as  to  messages  wholly  within 
the  state,  althoufrh  sent  to  or  from  places  out- 
side the  city  which  imposed  the  tax,  but  not 
as  to  messages  to  or  from  other  states.  (Neb.) 
698. 

Quarantine, 
The  constitutioDfllity  of  a  statute  giving  a 
state  board  of  health  power  to  estnblish  quar- 
antine and  disinfect  persons  and  baggage, 
conested  on  the  ground  that  it  was  ao  uncon- 
stitutional delegation  of  power,  was  upheld  in 
Michigan;  but  a  rule  of  the  board  to  disinfect 
bairgage  of  all  immigrants  was  held  broader 
than  the  statute.    (Mich.)  484. 

Suite  dispensary. 
Of  great  importance  is  the  South  Carolina 
decision  overruling  its  former  decision  and 
establishing  the  constitutionality  of  the  dis- 
pensary act,  giving  the  state  exclusive  control 
of  the  traffic  in  intoxicating  liquors.  (S.  C.)  845. 

Milk  inspection. 

An  ordinance  requiring  vendors  of  milk  to 
furnish  samples  gratuitously  to  inspectors  is 
sustained  against  various  objections  to  its  con- 
stitutionaliiy.    (La.)  16!^. 

The  destruction  of  milk  which  is  found  by 
inspectors  to  be  not  up  to  the  standard  pre- 
scribed by  an  ordinance  is  held  not  to  violate 
the  constitutional  rights  of  the  owner,  although 
the  test  is  not  made  by  chemical  analysis  or  in 
the  ordinary  process  of  judicial  investigation. 
(Md.)  541. 

Protection  of  employes. 
The  statute  for  the  protection  of  employes 
in  Ohio  is  held  constitutional  though  it  applies 
only  to  electric  railways  and  not  to  other  kinds 
of  street  railways.    (Ohio)  817. 

Eminent  domain. 
An  important  exercise  of  the  law  of  eminent 
domain  is  made  in  the  condemnation  of  the 
""^  L.  R  A. 


franchise  and  other  property  of  a  waterworks 
company  by  a  city,  which  is  sustained  on  the 

ground  that  the  public  use  for  which  it  is  con- 
emned  is  of  a  higher  and  wider  scope.  (N.  T.) 
270. 

Some  interesting  questions  are  decided  in  a 
Aflssouri  case,— one  that  a  railroad  company 
condemning  a  right  of  way  may  stipulate  to 
provide  crossings  and  have  damages  assessed 
with  reference  to  that  condition  of  the  prop- 
erty, and  another  that  the  owner  of  the  fee  is 
entitled  to  no  use  of  the  railroad  riirht  of  way 
except  necessary  crossings.    (Mo.)  751. 

The  denial  by  statute  of  any  set-off  or  de- 
duction of  benefits  or  advantai?es  in  fixing 
damages  in  condemnation  cases  does  not  abro- 
gate the  rule  that  no  damages  are  shown,  un- 
less the  price  or  value  of  the  property  is 
depreciated.     (III.)  773. 

Additional  servitudes. 

An  elevated  approach  to  a  public  bridge, 
although  toils  are  charged  for  its  use,  is  held 
not  to  constitute  an  additional  servitude  on  a 
street.     (Minn.)  143. 

An  additional  burden  on  a  city  street  in 
which  a  railroad  runs  is  not  made  by  allowing 
additional  companies  to  use  the  tracks.  (Minn.) 
448. 

A  new  question  as  to  intersection  of  railroads 
and  street  railwavs  is  decided  on  the  theory 
that  the  street  railway,  beine  only  an  exercise 
of  the  public  easement  and  not  an  additional 
burden,  has  the  right  to  cross  without  com- 
pensation .    (Ind . )  387. 

A  trolley  streetcar  line  is  held  in  New  Jer- 
sey to  constitute  a  proper  street  use,  when 
authorized  by  the  public  authorities.  (N.  J.) 
281. 

An  elevated  railroad  is  regarded  as  a  rail- 
way and  not  as  a  street  railway,  wiihin  Iowa 
Code,  §  464,  allowing  municipal  authorities  to 
permit  either  in  a  street  but  requiring  compen- 
sation to  owners  of  property  injured  by  a  rail' 
way.    (Iowa)  246. 

Rewking  consent  to  use  of  street. 
The  question  of  the  power  of  a  city  to  I6- 
voke  its  consent  to  the  use  of  streets  by  a  street- 
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car  company  1b  decided  on  the  ground  that  it 
was  a  mere  license  and  not  a  franchise.  (111.) 
681. 

The  attempt  of  municipal  authorities  to 
compel  a  street  railway  track  to  be  taken  up 
in  order  to  permit  the  laying  of  a  sewer  in  the 
middle  of  a  street  is  restrained  by  the  courts, 
where  there  was  no  reason  shown  why  the 
sewer  should  not  be  laid  on  one  side.  (Iowa)  767. 

Street  awnings. 
A  license  to  erect  awnings  in  a  street  is  held 
revocable,  at  least  after  the  use  of  them  has 
been  sufficient  to  compensate  for  the  expense. 
(Ga.)  840. 

Extinguishment  of  highways. 

The  easement  of  a  highway  is  not  merged 
in  the  title  of  the  state  when  it  purchases  the 
fee.    (Cal.)  659. 

What  constitutes  an  abandonment  of  a  high- 
way is  the  question  decided  in  a  Wisconsin 
case,  holding  that  a  deviation  for  a  short  dis- 
tance over  an  impassable  portion  of  a  highway, 
although  continued  for  the  necessary  period, 
does  not  constitute  an  abandonment.  (Wis.) 
449. 

Vacation  of  a  highway  by  public  authorities 
is  held  void  for  lack  of  the  statutory  notice. 
(Iowa)  821. 

Municipal  corporations. 

In  times  of  epidemic  disease  it  is  held  that  a 
municipal  corporation  has  inhereDt  powei^to 
provide  relief  for  the  indigent  sick,  and  that 
statutory  power  given  to  boards  of  health  is 
not  exclusive.    (W.  Va.)  727. 

The  liability  of  a  city  for  the  killing  of  a 
person  by  a  mob  permitted  by  neeligeuce  of 
city  officers  is  denied  in  a  ease  growing  out  of 
the  mobbing  of  Italians  in  New  Orleans.  The 
ancient  civil  law  rule  that  ''every  act  of  man 
causing  damage  to  another  obliges  him  by 
whose  fault  it  happened  to  repair  it,"  and  the 
statutory  cause  of  action  for  death  by  necli- 
gence,  is  held  not  sufficient  to  make  a  city  lia- 
ble in  such  a  case.     (C.  C.  App.  5th  C.)  329. 

Public  addresses. 
The  constitutionality  of  an  ordinance  pro- 
hibiting a  public  address  on  Boston  common 
without  a  permit  is  sustained,  and  such  an  ad- 
dress is  held  to  include  any  speech  addressed 
to  all  who  may  listen,  whether  a  lecture,  politi- 
cal discourse,  or  sermon.    (iMass.)  712. 

Public  toll  bridge. 
The  right  of  an  electric  railway  company  to 
use  a  public  toll  bridge  is  upheld  on  payment 
of  adequate  tolls.    (Pa.)  323. 

Compelling  neto  station. 
An  attempt  to  compel  a  railroad  company 
to  establish  a  station  in  a  village  through  the 
borders  of  which  it  ran  is  unsuccessful  in  an 
Illinois  case,  which  found  that  the  cost  would 
greatly  exceed  the  returns  and  that  it  would 
not  be  a  reasonable  arrangement.    (111.)  224. 

26  L.  R.  A. 
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Members  of  a  religious  order,  wearins:  their 
distinctive  garb  wiui  rosaries  and  cracifiseSk 
are  held  lawfully  employed  as  teachen  in  Um 
public  schools.    (Pa.)  203. 

Residence  for  school  purposes  is  held  not  to 
be  acquired  by  inmates  of  charitable  insUto- 
tions.    (Pa.)  581,  584. 

Taxation. 

Township  taxes  are  held  to  be  part  of  the 
county  taxes  in  Missouri  within  consiitutional 
provisions  limiting  taxes  for  county  purposes. 
(Mo.)  36. 

Another  case  as  to  the  constitutionality  of 
succession  taxes  on  decedents'  estates  upholds 
the  law  with  some  dissent  on  the  ground  that 
it  is  not  a  property  tax  but  an  excise  lax. 
(Mass.)  259. 

The  sufficiency  of  the  initials  of  a  persoc's 
given  name  as  a  description  of  him  id  a  pub- 
lished notice,  to  sustain  a  judgment  by  default 
in  a  tax  suit,  is  affirmed.    (Ma)  721. 

Assessment  for  improvements. 

The  bed  of  a  street  is  held  not  to  be  a  lot 
lying  upon  the  street  for  the  purpose  of  an  as> 
sessment  for  paving.    (N.  Y.)  614. 

The  liability  of  persons  benefited  to  assess- 
ment for  changes  in  the  grade  of  streets  to  get 
rid  of  grade  railroad  crossings  is  considered  in 
several  phases  in  a  Minnesota  case.  (Minn.) 
92. 

The  mere  maintenance  and  repair  of  a  pah 
lie  way  as  distinguished  from  its  constructioo 
or  re-improvement,  is  held  not  to  be  a  locU 
improvement  for  which  special  taxation  can 
be  levied.    (HI.)  311. 

Courts. 

After  extensive  discussion  of  the  jurisdicticn 
of  the  circuit  court  of  the  United  Slates  on  iLe 
ground  of  citizenship  in  a  habeas  corpus  case 
the  court  sustains  such  jurisdiotion  where  the 
issue  is  as  to  the  right  of  the  petitioner  to 
freedom  from  restraint  anywhere  as  an  insane 
person.    (C.  C.  App.  1st  C.)  784. 

Equity  jurisdiction  to  determine  county 
boundaries  is  denied  in  the  absence  of  sry 
statutory  provision  therefor,  at  least  if  it  vr<  mi 
not  be  a  case  for  equity  if  the  parties  were  pri- 
vate owners.    (Neb.)  749. 

A  peculiar  case  of  conflict  between  a  presi- 
dent judge  and  associate  justices  of  the  c<^urt 
acting  separately  without  consultation  as  & 
court  is  presented  in  a  Pennsylvania  casc* 
which  holds  thai  such  action  is* void.  (P&) 
218. 

Standard  polieies. 
A  statute  providing  for  a  standard  policj 
of  insurance  is  held  invalid  where  it  author- 
izes the  insurance  commissioner  to  prescritc 
the  form  and  contents,  as  this  makes  an  un- 
constitutional delegation  of  legislative  author- 
ity.    (Pa.)  715. 
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n.  Contractual  and  Commercial  Relatiorb. 


The  statute  of  frauds  is  held  to  cover  a 
promise  to  accept  an  order  of  another  person, 
which  is  made  to  obtain  credit  for  him.  (Or.) 
620. 

The  effect  of  a  parol  lease,  which  is  within 
the  statute  of  frauds,  is  considered  in  a  case 
which  holds  that  the  lease  controls  the  amount 
of  rent,  and  the  right  to  make  a  distraint  for 
it,  if  the  lessee  is  in  possession  and  has  made  a 
payment,  so  that  the  relation  of  landlord  and 
tenant  exists.     (III.)  799. 

Impairing  obligation. 
Application  to  debts  already  existing  of  a 
statute  prohibiting  assignments  or  other  modes 
of  evading  exemptions  of  wages  is  upheld  as 
a  mere  matter  of  remedy  and  not  an  impair- 
ment of  the  obligation  of  the  contract,  since 
such  evasions  were  unlawful  before  the  statute. 
(Neb.)  445. 

Sale  of  timber. 
The  question  as  to  the  sale  of  standing  tim- 
ber is  presented  in  a  Michigan  case,  in  which 
a  contract  which  cannot  be  recorded  expressed 
a  sale,  and  an  advancement  of  mnney  was 
made  on  which  interest  was  to  be  paid,  but  the 
price  per  thousand  was  to  be  due  part  when 
the  timber  was  at  the  railroad  and  the  balance 
when  loaded.     (Mich.)  145. 

Efect  of  death  of  party. 
The  rule  that  undertakings  personal  in  their 
character  are  discharged  by  the  death  of  the 
promisor  is  applied  to  an  agreement  to  advance 
funds  for  the  joint  benefit  of  the  parties,  and 
to  manage  the  business  in  consideration  of  the 
assignment  of  an  invention.    (Mass.)  416. 

Duress, 
The  subject  of  duress  is  presented  in  a  Kan- 
sas case  which  holds  that  securities  extorted 
by  threats  of  criminal  prosecution  are  not  en- 
forceable, although  the  party  threatened  was 
guilty,  but  the  crime  had  no  connection  with 
the  jiemand.    (Kan.)  803. 

See  also  infra,  VIII. 

Duty  to  reveal  facts. 

An  interesting  question  as  to  the  duty  of  a 
stockholder  to  reveal  the  fact  of  insolvency  of 
the  corporation  to  the  purchaser  of  the  stock, 
is  considered  in  a  case  which  holds  that  the 
duty  did  not  exist  under  the  circumstances,  as 
the  purchaser  sought  the  stock  without  induce- 
ment.   (N.  Y.)  148. 

Specific  performance  of  a  contract  to  run 
street  cars  over  the  tracks  of  another  company 
for  a  term  of  years  to  a  depot  of  a  surface  sys- 
tem railroad  is  enforced  in  a  case  where  the 
change  of  motive  power  by  the  adoption  of 
electricity  had  made  active  competition  be- 
tween the  companies  and  rendered  the  contract 
disadvantageous  to  one  of  them.    (N.  Y.)  610. 

As  to  rescission,  see  infra,  VIIL 

Public  contract. 
The  effect  of  advertising  for  bids  is  a  ques- 
tion presented  in  a  Missouri  case  which  holds 
that  where  the  right  to  reject  bids  is  reserved, 
the  lowest  bidder  has  no  cause  to  complain, 
even  if  the  contract  is  let  to  a  higher  bidder, 
"arbitrarily  and  capriciously,  and  through  fa- 
▼oriiism."    (Mo.)  707. 


Goupon$, 
Regarding  coupons  as  separate  and  distinct 
instruments  from  bonds,  the  rights  of  a  bona 
tide  holder  are  held  unaffected  by  the  pay- 
ment or  cancellation  of  the  bonds  l)efore  ma- 
turity.    (Fla.)  743. 

Checks. 
The  negotiability  of  a  check  is  held  unaf- 
fected by  a  statute  making  promissory  notes 
negotiable  only  when  they  recite  a  considera- 
tion, and  the  bona  fide  purchaser  of  a  check 
on  which  payment  is  stopped  was  held  to  be" 
entitled  to  recover  from  the  maker,  although 
the  payee  had  obtained  it  fraudulently  end  un- 
der an  assumed  name.    (Mo.)  568. 

Carriers. 

The  right  of  a  railroad  company  to  send  a 
passenger  having  an  ordinary  ticket  over  the 
usual  and  shortest  route  is  sustained  against  a 
claim  of  the  right  to  go  another  way.  (S. 
Dak.)  616. 

As  to  carrier's  torts  and  negligence,  see 
infra,  VL 

Undue  discrimination. 
The  question  what  constitutes  undue  dis- 
crimination under  the  interstate  commerce 
law,  arising  in  respect  to  connecting  carriers, 
is  decided  In  a  federal  case  which  holds  that 
requiring  prepayment  of  freight  charges  and 
refusing  to  give  the  privilege  of  through  bill- 
ing and  rating  is  not  an  undue  discrimination 
between  connecting  carriers.  (C.  C.  App.  8th 
C.)193.  \ 

Insurance  on  property. 

The  insurance  on  the  "contents"  of  a  build- 
ing does  not  go  with  the  properly  when  taken 
from  the  building  so  as  to  cover  it  when  stored 
elsewhere.     (Mich.)  237. 

A  policv  against  lightning,  but  excluding 
damage  from  wind  storms,  is  held  to  cover 
only  the  direct  loss  caused  by  lightning,  where 
a  building  shattered  by  it  was  afterwards 
blown  down.     (N.  Y.)  267. 

The  Missouri  statute  making  the  amount  of 
iusurance  written  on  real  property  conclusive 
of  the  value  in  case  the  property  is  wholly  de- 
stroyed is  held  applicable  to  concurrent  poli- 
cies of  insurance.  It  is  also  held  that  a 
stipulation  to  regard  the  property  as  personal 
is  ineffectual  to  take  insurance  on  real  prop- 
erty out  of  the  statute.    (Mo.)  107. 

The  taking  of  a  partner  is  held  in  a  New 
York  case  to  change  the  title  or  possession  of 
property  so  as  to  avoid  an  insurance  policy. 
This  is  contrary  to  some  of  the  cases  in  a  note 
in  18  L.  R.  A.  481.     (N.  Y.)  591. 

Non  occupancy,  which  by  the  terms  of  a 
policy  would  avoid  the  risk,  is  made  insuf- 
ficient under  the  Ohio  statutes  unless  there  is 
an  increase  of  the  risk,  or  fraud  of  the  insured. 
(Ohio)  813. 

The  waiver  of  a  right  to  rebuild  by  an  in- 
surer is  held  irrevokable,  although  the  time 
for  making  the  election  had  not  expired.  (111.) 
853. 

The  selection  of  an  umpire  by  appraisers  for 
insured  and  insurer  from  the  locality  of  the 
fire  is  held  reasonable,  and  the  demand  of  the 
appraiser  for  the  insurer  that  a  person  from 
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another  locality  be  selecied  is  held  unreason- 
able.   (Mich.)  623. 

Liife  and  o/ccident  insurance. 

The  right  of  a  member  in  a  benefit  society  to 
change  beneficiary  without  surrendering  the 
certificate,  wbich  is  concealed  fur  the  purpose 
of  preventing  such  substitution,  is  sustained 
where  the  contest  was  between  beneficiaries. 
But  the  court  held  that  a  contract  with  the  first 
beneficiary  might  be  made  which  would  pre- 
vent 8ucb  change.    (Cal.)  738. 

That  an  entire  loss  of  a  hand  by  accident  is 
caused  by  an  injury  without  amputation  of 
the  whole  hand  is  held  to  be  a  question  of  fact 
for  the  jury.    (Wis.)  741. 


Recovery  for  death  after  cessation  of  mem- 
bership  In  an  accident  insurance  conn  pen  j  is 
sustained,  where  the  injury  causingdeatb  was 
received  during  membership.  (0.  C.  App.  7th 
C.)  113. 

Accident  insurance  of  passenger  conductors 
is  held  to  cover  injuries  deceived  in  alishting 
from  a  train  in  motion  notwithstanding  a  con- 
dition in  the  policy  against  such  injuries,  pro- 
vided the  action  is  brought  on  the  contract 
made  by  the  application  and  its  acceptance 
instead  of  on  the  policy.    (Mich.)  171. 

See  also  supra,  I.,  aa  to  standard  poli<7. 
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That  a  corporation  is  a  person  is  reafilrmed 
In  a  Texas  case  creating  a  liability  for  the  death 
of  any  "person"  caused  by  the  wrongful  act 
of  *'anotlier."    (Tex.)  250. 

A  statute  makinu;  a  corporate  charter  valid 
is  held  not  to  defeat  any  vested  right  or  impair 
any  contract  right  of  a  corporation  creditor  to 
whom  tbe  corporators  hnd  been  personally  lia 
ble  until  tbe  passage  of  the  act.    (Tenn.)  609. 

An  unusual  case  of  business  in  the  name  of 
a  corporation  is  one  in  which  no  stock  bad 
been  subscribed,  but  the  signers  of  the  recorded 
articles  assumed  to  do  business  in  the  corporate 
name,  and  partnership  liability  was  held  to  ex- 
tend also  to  one  of  tbe  signers  who  bad  not 
engaged  in  the  business  but  knowingly  or 
negligently  pern>itted  the  use  of  his  name  as 
an  ofUocr.     (C.  C.  App.  7lh  C.)  470. 

An  important  decision  of  the  circuit  court  of 
appeals  sustains  the  capacity  of  a  street  rail- 
way company  to  take  a  grant  to  itself  and  as- 
signs for  a  term  extending  beyond  that  of  its 
corporate  life.    (C.  C.  App.  6th  C.)  667. 

Foreign  companies. 

Statutory  prohibitions  against  the  carrying 
on  of  business  by  a  foreign  corporation  are 
held  inapplicable  to  a  mere  sale  and  setting  up 
of  machinery  in  the  state  in  which  the  corpora- 
tion has  no  office  or  agency.    (Tenn.)  185. 

Tbe  fact  that  Illinois  statutes  do  not  permit 
the  incorporation  of  an  insurance  company  to 
carry  on  tbe  different  kinds  of  business  which 
are  carried  on  bv  a  New  York  company  is  held 
not  to  prevent  the  latter  from  carrying  on  mul- 
tiform insurance  business  in  Illinois.  (111.) 
295. 

Preference  among  debts. 

The  claim  of  an  attorney  at  law  to  prefer- 
ences in  payment  for  services  as  the  wages  or 
salary  of  a  clerk,  servant,  or  employe,  under 


the  Maryland  statute,  is  denied  by  the  comt 
(Md.)  278. 

Officers  and  members. 

The  power  of  tbe  president  of  a  corporation 
to  ratify  a  contract  made  by  himself  as  pro- 
moter before  the  company  was  legally  created 
is  upheld  in  a  Kew  York  case, where  the  presi- 
dent was  the  general  manager  of  the  company. 
(N.  Y.)  544. 

A  claim  that  it  was  unlawful  for  directors  of 
a  corporation  to  purchase  its  bonds  or  other 
securities  at  a  discount  and  enforce  ihem  for 
their  full  amount  against  tbe  company  is  de- 
clared to  be  without  any  foundaiion.  (N.Y.) 
B59. 

ReipeDts  of  the  California  nniversitj  consti- 
tuting a  corporation  are  held  not  individually 
liable  for  negligence  in  maimaining  for  the 
corporation  the  poles  and  wires  of  a  tele^^pb 
and  telephone  line.    (Cal.)  651. 

Interference  by  courts. 
An  illustration  of  tbe  rule  as  lo  judicial  in- 
terference with  associations  is  found  in  an  odd 
fellows'  case  in  which  an  injunction  was  de- 
nied on  the  ground  that  the  right  of  appeal  to 
the  sovereign  lodge  had  not  been  exercised. 
(Kan.)  98. 

Church  law, 
A  case  of  great  importance  and  difficulty  re- 
specting the  legality  of  tbe  new  constitution  of 
the  Church  of  the  United  Bre  hren  is  reversed 
in  Oregon  on  rehearing  in  favor  of  those  who 
hold  to  the  new  constitution  on  tbe  ground 
that  whether  illegal  or  not  the  identity  of  the 
church  was  not  destroyed.  This  Is  contrary  to 
tbe  Michigan  case,  24  L.  R  A  615.  and  in 
harmonv  with  the  Indiana  case,  14  L.  R.  A 
518,  and  the  Pennsylvania  case,  22  L.  EL  A. 
161.    (Or.)  68. 


rv.  Domestic  Relations;  Personal  Capacitt. 


The  steady  development  of  the  law  in  re- 
spect to  the  rights  of  married  women  is  illus- 
trated in  a  Missouri  case  which  follows  the  in- 
creasing weight  of  authority  in  favor  of  the 
wife's  right  of  action  for  alienation  of  her  hus- 
band's affections.    (Mo.)  412. 

A  general  power  of  attorney  is  held  Insuffi- 
cient to  express  a  wife's  consent  to  her  hus- 
band's mortgage  of  their  homestead.  (Kan.) 
806. 

26  L.  R.  A. 


See  also  infra,  IX.,  as  to  liability  for  fine. 

The  suppression  of  material  facts  by  a  wo- 
man who  volunteers  to  state  facts  to  her  pros- 
pective husband  about  her  former  life,  family 
relations,  etc.,  is  regarded  as  a  fraudulent  con- 
cealment which  will  Justify  hla  breach  of  the 
contract.    (Mass.)  48(). 

Slave  marriage. 

The  legitimacy  of  the  children  of  slave 
marriages  is  discussed  in  a  case  which  hoMa 
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(FlDUCLARXm  AHD  RXPBXSENTATITW.     TORTS:  KUIflAhCB;  NIX>II0KKCB;  iHJURnU 

Insanity. 
The  iDsanity  of  a  person  is  beld  to  consti- 
tute DO  defeose  to  liability  on  bis  part  for  neg- 
liireoce,  the  same  rule  beiDer  applied  as  in  case 
of  active  torts.    (N.  T.)  153. 

Convict, 
The  right  of  a  convict  to  execute  a  ba!I  bond 
on  a  contest  of  his  wife's  will  is  sustained 
a^inst  the  claim  that  the  statutes  prohibited 
bis  disposal  of  any  of  bis  property,  and  that  he 
had  DO  interest  in  his  wife's  intestate  person- 
alty.   (R  L)  28a. 


that  for  the  purpose  of  inheritance  they  are  in 
tbe  same  category  as  bastards,  and  that  a  stat- 
ute ^ving  the  right  of  inheritance  "on  the  part 
of  the  mother"  does  DOt  apply  to  inheritance 
from  her  colhiteral  kindred.    (Fla.)  746. 

Infancp, 
The  disaffirmance  of  a  contract  made  by  an 
Id f  ant  is  considered  in  a  Nebraska  case,  hold- 
icg  among  other  things  that  tlie  return  of  the 
coDsideraiion  is  not  necessary,  except  so  far 
aa  the  infant  has  it  still  in  his  possession. 
(Keb.)  177. 


V.  FiDr<nABiB8  AifD  Rrpbessmtattybs. 


The  rule  which  makes  a  power  to  sell  in- 
clude the  power  to  mortgage  is  held  inapplica- 


ble  to   a  mere   power  to  sell  and  convey 
uncoupled  with  any  interest    (Pa.)  117. 


YL  ToBTS;  NuiBAKCB;  Neolioekcb;  Injuries. 


Strike. 
The  act  of  congress  prohibiting  combinations 
in  restraint  of  interstate  or  foreign  commerce 
is  applied  by  the  circuit  court  in  Louisiana  in 
condemnation  of  a  strike  by  labor  organiza- 
tions which  extended  to  all  kinds  of  business, 
including  the  transportation  of  goods  which 
were  in  transit  to  other  states  or  foreign  coun- 
tries.   (0.  £.  £.  D.  La.)  1(». 

Libel  or  tlander 
The  custom  of  a  newspaper  to  publish  dis- 
patches from  correspondents  without  any  ef- 
fort to  verify  their  accuracy,  unless  suspicious 
OD  their  face,  was  shown  in  a  libel  suit  in 
which  it  was  held  to  be  a  question  for  the  jury 
whether  such  recklessness  was  shown  as  would 
Justify  exemplary  damages.  (C.  C.  App.  2d 
C.)581. 

See  also  infra,  IX. 

The  refusal  of  a  druggist  to  fill  a  prescrip- 
tion for  a  physician  is  held  to  be  in  itself  not 
actionable,  but  public  expressions  impugning 
tbe  physician's  capacity,  made  in  giving  ren- 
Bons  for  his  action,  are  held  actionable.  (La.) 
825. 

Maliciona  prosecution. 
For  malicious  prosecution  of  a  civil  suit  as 
well  as  of  a  crImiDal  one  advice  of  counsel  is 
beld  admissible   to  show  probable  cause  and 
want  of  malice.    (Mich.)  627. 

ConverBion» 
The  question  as  to  the  conversion  of  a  liv- 
ery team  by  driving  it  beyond  tbe   point  for 
which  it  was  hired  is  answered  in  the  negative 
in  an  Iowa  case.    (Iowa)  866. 

NviMnce. 
Damages  to  neighboring  property  by  the 
fumes  from  a  fertilizer  factory  are  held  to 
make  the  owner  of  the  factorv  liable,  although 
be  used  reasonable  care  in  the  prosecution  of 
tbe  business.    (S.  0.)  698. 

Carriei*»  tarts  or  negligence, 
A  railroad  company  ejectiog  a  trespasser 
from  its  traio  Deed  DOt  eject  him  at  a  regular 
station,  nor  provide  shelter  for  him  against  a 
storm  which  is  coming  up  at  the  time  of  his 
ejection.    (D.  C.)  129. 

Profane  and  abusive  language  Is  beld 
not  to  forfeit  the  rights  of  a  passenger  to 
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as  to  justify  an  assault  upon  him  by  a  conduo- 
tor.    (Md.)  220. 

The  insufficiency  of  a  stock  car  to  withstand 
the  ordinary  kicking  and  crowding  of  horses 
and  mules  therein  will  render  the  carrier  liable 
for  injury  to  stock  by  the  breaking  of  tbe  car, 
although  it  results  from  their  kicking  and 
crowding.    (Iowa)  248. 

Act  of  mail  agent. 
The  claim  that  a  railroad  company  was  lia- 
ble for  negligence  of  a  mail  agent  in  throwing 
off  a  mail  bag  was  based,  in  a  New  Jersey  case, 
on  notice  of  tbe  superintendent  of  the  road  re- 
specting the  matter,  but  the  court  held  it  did 
not  create  the  liability.    (N.  J.)  288. 

Wrongful  rue  of  eeioer. 
Allowing  crude  oil  to  escape  and  dl^harga 
through  tbe  soil  into  a  sewer/ creating  pras 
which  escapes  into  a  bakery,  is  held  to  create 
a  liahiiity  for  the  damages  caused  against  the 
contention  that  such  use  of  tbe  sewer  was  law- 
ful unless  prohibited  by  statute  or  ordinance. 
(Mich.)  176. 

Lightning  carried  by  teire. 
An  unusual  rase  of  damage  by  lightning 
conveyed  to  a  barn  by  a  telephone  wire  which 
connected  it  with  the  nag  staff  on  another  build- 
ing presents  several  interesting  questions.  Neg- 
ligence in  connecting  them  by  wire  is  held  tbe 
proximate  cause  of  the  loss,  and  the  fact  that 
tbe  lightning  stroke  was  an  actof  Qod  does  not 
relieve  one  who  attached  the  wire  without  right 
to  do  so.    (Wis.)  101. 

Electric  wire. 
Questions  of  negligence  are  discussed  in  re- 
spect to  the  death  of  a  boy  who  touched  a 
loose  guy  wire  hanging  from  an  electric  light 
pole,  w hen  charged  with  a  deadly  current.  (N. 
C.)  810. 

Unligb ted  electric  can. 
The  necessitv  of  head-lights  on  electric  can 
is  held  not  to  be  absolute  as  a  matter  of  law, 
or  to  preclude  the  defense  of  contributory  neg- 
ligence by  a  party  struck.    (Mich.)  800. 

J)angeroui  places. 

The  duty  of  one  who  leaves  a  vacant  lot  open 

to  the  use  of  tbe  public  as  highway  and  com* 

mon  is  illustrated  by  a  decisiou  holding  him 

liable  for  injuries  to  one  who  fell  into  an  un- 
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covered  cistern  while  attempting  to  use  the 
highway  in  the  dark.    (Miss.)  686. 

The  claim  that  a  railroad  company  should 
fence  its  yards  for  switching  and  making  up 
trains  so  as  to  protect  children  is  denied  iu  a 
Missouri  case.     (Mo.)  847. 

Staging  for  contrcieior. 
Although  no  contractual  relation  exists  be- 
tween the  parties,  the  owner  of  a  building  is 
held  liable  for  negligence  in  the  construction 
of  a  staging  for  use  by  a  contractor  in  furnish- 
ing the  building  with  fire  extinguishing  ap- 
paratus, where  an  employ 6  of  the  latter  is 
Killed  in  consequence.    (Wis.)  524. 

Contractors  $  Uahility. 
The  doctrine  that  a  contractor  is  not  liable 
to  third  persons  for  injury  resulting  from  de- 
fects in  his  work  after  it  has  been  accepted 
and  turned  over  to  the  owner  is  applied  in  a 
Pennsylvania  case  to  the  breaking  of  a  sewer 
after  it  had  been  accepted  and  used.  (Pa.) 
604. 

Snovoftom  building. 
The  liability  of  the  owner  of  a  building  for 
a  fall  of  snow  from  the  roof  is  denied  in  a 
Maine  case,  where  the  building  was  at  tlie  time 
under  the  control  of  a  tenant  at  wilL  (Me.) 
197. 

High  chimney. 
The  degree  of  responsibility  resting  on  one 
who  maintains  a  high  chimney  is  denned  in  a 
Massachusetts  case,  in  which  the  owner  is  held 
liable  for  the  fall  from  any  cause  except  such 
as  could  not  be  reasonably  anticipated  and  pre- 
vented.   (Mass.)  256. 

Imputed  negligence. 

The  doctrine  of  imputable  negligence  Is  re- 
pudiated in  the  case  of  the  killing  of  a  boy  for 
whofie  death  an  action  was  brought  by  his 
mother,  although  his  custodian  chosen  by  his 
father  was  negligent.    (Oa.)  558. 

Concurring  negligence  of  the  wife,  in  an  ac- 
tion by  the  husband  for  loss  of  her  society 
and  expense  of  her  cure,  is  held  imputable  to 


him  as  a  defense,  notwithstanding  statutei 
have  relieved  him  from  liability  for  her  dwU, 
wrongs.    (C.  C.  App.  8th  C.)  & 

Jfegligenee  on  highway. 

The  rule  that  only  those  who  use  a  highway 
with  proper  care  can  recover  for  defects  there- 
in is  applied  to  one  injured  while  running  a 
race  in  the  dark  by  running  into  and  breaking 
a  guard-rail  on  a  viaduct.    (Mo.)  728. 

Failure  to  comply  with  statute  in  turoiDg  to 
the  right  of  a  highway  is  held  not  to  make  one 
liable  for  a  collision  with  another,  who  oonld 
have  avoided  it  by  ordinary  care.  (N.  H.) 
408. 

So  a  statute  making  It  the  duty  of  persona 
meeting  on  highways  each  to  turn  to  the  right 
is  held  not  to  show  conclusively  that  it  was 
negligence  for  one  on  horseback  in  a  dark 
night  to  turn  to  the  left  when  a  team  was 
swiftly  approaching,  where  he  left  the  traveled 
part  of  the  road  on  his  right    (Iowa)  700. 

Injury  to  iertant. 

Failure  of  a  coal  miner  to  comply  with  his 
statutory  duty  to  see  that  the  place  where  lia 
works  has  the  roof  properly  propped,  is  held  to 
be  contributory  negligence  which  will  bar  liis 
right  to  recover  under  the  Colorado  statute  as 
well  as  at  common  law.    (Colo.)  485. 

The  porter  of  a  palace  car  is  held  not  to  be 
a  fellow  servant  of  the  trainmen  by  whose  neg- 
ligence he  is  injured.    (Mo.)  718. 

Volunteers, 
The  assumption  of  the  risk  by  volunteers  la 
qualified  by  a  decision  that  implied  consent  to 
the  service  by  the  master  is  sufficient  to  bring 
the  case  within  the  rules  as  to  master's  liability. 
(Minn.)  789. 

Violating  Sunday  law. 

That  a  person  was  violating  the  Sunday  law 
when  injured  by  the  negligence  of  another  is 
held  after  a  review  of  the  authorities  to  be  no 
defense  to  an  action  for  the  negligence. 
(Iowa)  605. 

See  also  infra,  YIIL,  as  to  proximate  cause. 


VII.  PROPEBTY  Rights. 


As  to  inheritance,  see  eupra,  IV,,  as  to  slave 
marriage. 

Oift  of  note. 
The  gift  of  a  promissory  note  to  the  maker's 
wife  is  held  invalid  and  the  wife  held  liable 
to  his  estate  where  it  had  become  liable  after 
his  death  to  a  bona  fide  holder  of  the  note, 
ail.)  305. 

Earningt  of  debtor. 
The  right  of  a  husband's  creditors  to  reach 
profits  of  business  carried  on  by  him  in  his 
wife's  name  and  with  her  property  is  sustained 
in  a  West  Virginia  case,  which  is  against  many 
of  the  cases  in  the  note  in  21  L.  R.  A.  628. 
(W.  Va.)  537. 

Bed  of  lake. 
The  bed  of  a  non  navigable  lake  in  Iowa  Is 
held  not  to  belong  to  riparian  owners,  or  to  pass 
by  conveyances  naming  the  meander  lines  as 
boundaries.    (Iowa)  609. 

Land  under  river. 
The  owner  of  the  upland  who  has  granted 
consent  to  the  building  of  a  railroad  across  a 
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bay  in  the  Hudson  river  is  held  to  have  no 
ground  of  complaint  because  the  railroad 
company  widens  its  roadbed  by  obtaining  a 
grant  of  additional  land  under  water  from  the 
state,  so  long  as  reasonable  access  to  the  water 
front  is  offered.    iN.  Y.)  878. 

Diversion  of  water. 
The  fact  that  natural  streams  uniting  spread 
out  into  a  so  called  lake  or  swamp  then  flow 
on  again  in  a  well-defined  stream  is  held  not 
to  defeat  the  rights  of  a  riparian  owner  on  the 
lower  stream  as  to  diversion  from  the  upper 
streams.    (Wash.)  426. 

Divided  river. 
An  unusually  interesting  case  of  riparian 
rights,  from  Maine,  holds  that  where  a  river  it 
divided  by  an  island  into  two  channels,  the 
island  cannot  be  ignored  in  determining  water 
rights,  but  that  the  owners  of  the  shores  of 
the  island  are  the  opposite  riparian  owners  to 
the  owners  of  the  main  shore  opposite  them. 
(Me.)  284. 


(Ctvui 

BurfacB  icater. 

The  law  of  sarfaoe  water  is  discussed  in  a 
Georgia  case  in  which  the  judge  comes  to  the 
conclusion  that  there  was  not  in  reality  any 
common  law  on  the  subject  established  oy  ad- 
judication before  the  independence  of  this 
country.    (Oa.)  658. 

The  so-called  common-law  rule  as  to  surface 
wa'ers  which  was  first  established  in  this 
country  is  followed  in  Minnesota  with  a  pro- 
▼ision  that  no  unnecessary  or  unreasonable 
injury  shall  be  occasioned  to  adjoining  own- 
ers.    (Minn.)  682. 

Flowing  weUi, 
An  unusual  case  illustrating  the  rights  of 
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owners  of  flowing  wells  wh<eb  touch  the  same 
subterranean  stream  and  are  also  operated  by 
pumps  is  discussed  at  length  by  the  supreme 
court  of  Iowa,  which  distinguishes  between 
natural  and  artificial  uses  of  the  water. 
(Iowa)  124. 

Homeitead. 
A  North  Carolina  case  against  strong  dis- 
sent establishes  the  doctrine  that  the  exemp- 
tion of  a  homestead  from  sale  under  execution 
on  a  judgment  against  the  homesteader  con- 
tinues after  conveyance  in  fee  during  his  life, 
and  until  the  majority  of  his  youogest  child. 
(N.C.)814. 


Yin.  CiYiL  Rbhbdibs;  Rulks  and  PRmciruEa 


The  question  of  election  of  remedies  on 
which  there  is  some  conflict  is  decided  aeainst 
the  conclusiveness  of  election  by  briogiog  an 
attachment  suit  which  is  dismissed  before 
judgment,  and  replevin  is  afterwards  allowed. 
(Mo.)  840. 

The  option  to  foreclose  a  mortgage  for  the 
whole  amount  on  default  in  payment  of  inter- 
est cannot  be  defeated  lyy  subsequent  tender 
of  the  interest,  and  no  notice  of  the  election 
before  bringing  suit  is  required.    (Iowa)    766. 

The  rule  that  a  person  cannot  maintain  a 
private  action  for  inconvenience  which  he  sus- 
tains in  common  with  the  public  from  the  ob- 
struction of  a  highway  is  declared,  with  a  very 
clear  discussion  of  the  subject,  in  a  Florida 
caae.     (Fla.)  410. 

Eftoppel, 

The  mutuality  of  an  estoppel  is  illustrated  in 
a  case  which  denies  the  right  of  the  colleciine 
bank  to  set  up  the  foreery  of  the  signature  of 
the  drawer  of  the  check  as  against  the  drawee 
bank  in  order  to  escape  liability  as  an  indorser 
for  the  forgery  of  prior  indorsements.  (HI.) 
289. 

Bee  also  »/i/Va,  IX. 

Amffnment  far  creditors,  ' 
The  claim  that  the  assignment  for  creditors 
places  the  property  in  custody  of  law  so  as  to 
defeat  an  attachment  Is  made  in  a  North  Da- 
kota case,  but  is  denied  by  the  court.  (N. 
Dak.)  593. 

Ecidenee, 

The  question  of  re»  gesia  is  raised  in  a  Mis- 
souri case  in  which  the  judges  are  almost 
equally  divided,  holding  that  a  conductor's 
remark  after  the  ejection  of  a  passenger  is  not 
admissible  as  part  of  the  res  gesta  of  that 
transaction.    (Mo.)  848. 

A  close  question  as  to  admissibility  of  evi- 
dence is  that  an  acceptance  by  the  consignee  of 
an  order  by  an  agent  for  the  shipment  of 
goods  does  not  necessarily  constitute  a  purchase 
nut  may  be  shown  to  have  been  for  some  pur- 
pose not  expressed  in  the  instrument.  (N.  C.) 
321. 

On  the  question  whether  or  not  a  horse 
frightened  by  a  flag  was  ordinsrily  safe  and 
gentle,  the  effect  of  the  flag  on  other  safe  and 
gentle  horses  may  be  proved.    (Mass.)  254. 

Contrary  to  the  Dlinois  decision  in  16  L.  R. 
A.  821,  the  Iowa  court  in  an  extensive  review 
of  suthorities  allows  parol  evidence  of  a  mis- 
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take  in  the  description  of  land  devised.  (Iowa) 
870. 

The  burden  is  held  to  be  on  the  insurance 
company  to  prove  that  an  accidental  death  waa 
from  one  of  the  excepted  causes.    (Mass.)  406. 

Damages, 

The  duty  of  a  party  to  a  contract  which  is 
broken  by  the  other  party,  to  accept  a  new 
offer  from  the  latter,  is  affirmed  under  a  rule 
which  requires  him  to  prevent  unnecessary 
damages,  where  the  acceptance  of  a  new  offer 
would  have  this  effect.  (C.  C.  App.  6th  C.) 
167. 

A  question  of  practice  of  very  great  impor- 
tance, on  which  the  supreme  court  of  Missouri 
is  divided,  is  that  as  to  the  right  of  the  su- 
preme court  to  designate  the  amount  of  excess, 
when  damages  are  held  excessive,  and  give  the 
plaintiff  the  option  of  remitting  the  excess  or 
submitting  to  a  new  trial.    (Mo.)  884. 

The  loss  of  prospective  off-spring  in  case  of 
a  miscarriage  is  held  in  a  Kew  York  case  not 
to  constitute  an  element  of  a  husband's  re- 
covery for  loss  of  services  and  expenses  on 
account  of  personal  injury  to  his  wife,  (N. 
Y.)46. 

Injuneiion, 

An  injunction  in  the  exercise  of  the  orifrinal 
jurisdiction  of  the  supreme  court  of  Colorado 
is  held  to  be  limited  to  questions  involving  the 
sovereign  capacity  of  the  state,  and  therefore 
not  allowable  to  restrain  the  deliver}*  of  certifi- 
cates of  election  on  a  dispute  as  to  the  expira- 
tion of  the  prior  incumbents'  terms.  (Colo.) 
646. 

The  difficult  question  as  to  the  effect  of  a 
penal  clause  in  a  contract  is  presented  In  a 
rennsylvania  case  of  a  covenant  against  prac- 
ticing medicine  in  a  place  for  a  certain  time, 
but  in  this  it  is  held  to  be  a  penalty  only  and 
not  to  prevent  an  injunction.    (Pa.)  114. 

Mandnmtis, 

The  effect  of  a  judgment  against  a  city, 
when  mandamus  is  sought  to  compel  payment, 
is  extensively  discussed  in  a  case  which  holds 
the  judgment  conclusive.    (S.  Dak.)  498.^ 

The  rule  that  mandamus  will  not  be  issued 
when  it  would  be  futile  is  applied  on  an  appli- 
cation to  compel  a  street  railway  company  to 
pave  the  line  of  its  tracks,  where  the  company 
hadoomoi^y.    (Mich.)  245. 
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(Gbzminai.  Law 

Oamishment  cf  receiver, 
GarnisbmeDt  of  a  receiver  of  a  railroad  com- 
pany appointed  in  another  jurisdiction  is  sus- 
tained in  a  Minnesota  case  which  is  in  conflict 
with  some  6ther  authorities.    (Minn.)  218. 

ExemptiGns, 
Transfer  of  exemptions  is  illustrated  in  a  de- 
cision exempting  from  garnishment  a  Judg- 
ment for  exempt  property.    (Tenn.)  415. 

Rescifsion  for  duress. 
The  necessity  of  the  restoration  of  obligations 
surrendered  at  the  time  of  procuring  a  substi- 
tuted obligation  by  duress  is  a  somewhat  novel 
question  which,  under  the  circumstances  of  the 
case,  was  decided  in  the  negative.    (Wis.)  48. 

Rescission  by  infant. 
The  right  of  an  infant  on  disaffirmance  of  a 
contract  to  recover  back  what  he  has  paid  is 
discussed  and  different  cases  distinguished  in 
a  case  which  denies  his  right  to  recover  back 
what  he  has  paid,  if  he  is  unable  to  restore  what 
he  has  received,  and  there  was  no  fraud  or  un- 
fairness in  the  contract.    (Minn.)  187. 

Limitation  of  actions. 
The  agreement  of  a  wife  and  her  paramour 


Dbcisions. 

AN1>  PBAOnCB.) 

to  deny  their  intimacy  which  is  known  to  the 
husband,  although  affecting  the  poflsibtlity  of 
his  proving  the  facts,  is  hefd  not  to  operate  at 
a  concealment  which  will  prevent  the  runoiDg 
of  the  statute  of  limitations  against  a  suit  for 
alienation  of  affections.    (Mass.)  864. 

The  interruption  of  the  period  of  limftation 
by  insolvency  assignment  was  claimed  in  case 
of  an  action  on  a  p<>iicy  of  insurance,  and  it  wu 
held  that  the  claim  was  not  barred  as  to  the 
fund  in  court  by  the  limitation  in  the  policy. 
(Minn.)  737.' 

A  novel  question  as  to  the  combined  effect 
of  disabilities  of  infancy  and  absence  from  the 
state  when  the  right  to  contest  a  will  accrued 
is  considered  in  an  Ohio  case  which  holds  that 
the  disalnlity  of  absence  from  the  slate  ceases 
by  entering  the  state  while  an  infant,  and  is 
not  revived  by  going  away  again  even  durJDf 
infancy.     (Ohio)  480. 

Proximate  cause. 
The  question  of  proximate  cause  is  aeain  il- 
lustrated in  a  case  where  a  barber's  iron  pok, 
not  securely  fastened,  was  knocked  over  by 
backing  a  wagon  against  it    (111.)  229. 


IX.  CRiMrNAL  Law  and  Practicr. 


The  effect  of  a  telegram  from  officers  of 
another  state  to  justify  an  arrest  is  presented 
in  a  case,  where  a  copy  of  the  warrant  was  sent 
by  telegram'  with  a  statement  that  the  officers 
were  on  the  road  with  proper  papers,  but,  in 
the  absence  of  any  judicial  commitment  or  in- 
uiry,  a  release  was  ordered  on  habeas  corpus. 


qutrj 
(Ind. 


)  83. 


Se^f  crimination. 

The  constitutional  privileges  of  witnesses 
against  self-crimination  is  held  not  to  prevent 
compelling  testimony  by  a  witness  against 
another  person  which  might  show  his  own 
guilt,  where  the  statute  prohibited  his  prosecu- 
tion or  punishment  for  the  offense  as  to  which 
his  testimony  was  given.     (Cal.)  423. 

But  to  the  contrary  a  federal  court  holds  that 
the  constitutional  protection  of  a  witness 
against  self  crimination  is  held  not  satisfied  by 
a  statute  forbidding  bis  prosecution  for  any 
offense  with  reference  to  which  he  testifies,  and 
the  witness  is  held  thereby  not  liable  to  answer. 
(D.  C.  N.  D.  111.)  418. 

Estoppel. 
Applying  the  rule  of  estoppel  to  criminal 
cases  an  em  ploy  6  of  a  foreign  corporation  is 
denied  the  defense  for  his  embezzlement  that 
the  corporation  could  not  do  business  in  the 
state.     (Tenn.)  252. 
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PencU  ordinance. 

The  question  whether  or  not  a  municipal 
corporation  can  be  given  power  to  make  t 
penal  ordinance  coverins:  offenses  under  a  state 
law  is  answered  in  the  affirmative,  with  citatioa 
of  many  authorities,  in  a  Florida  case,  n 
which  an  ordinance  as  to  Sundav  business  is 
held  valid,  although  it  makes  certafn  exceptions 
which  are  not  made  by  the  state  law.  (Fls.) 
234. 

Libd, 

The  consent  or  knowledge  of  a  newspaper 
proprietor  is  held  not  a  necessary  condition  nf 
his  criminal  liability  for  libeL    (Or.)  779. 

Fine. 
A  fine  for  a  misdemeanor  on  conviction  of  a 
married*  woman  is  held  collectable  out  of  ber 
separate  estate  real  or  personal.    ( W.  Va.)  655. 

Illegal  peddling. 
Sale  of  his  sample  by  a  traveling  ageotis 
held  not  to  constitute  a  sale  by  a  hawker  or 
peddler.    (S.  C.)  585. 

Illegal  sale  of  liquor. 

The  mere  proof  that  a  liquor  was  beer  is  held 
insufficient  to  show  that  it  was  malt  or  intox- 
icating liquor,  where  beer  is  not  nam^  in  the 
statute  on  the  subject.    (S.  Dak.)  188. 

A  social  club  which  is  not  a  device  for 
avoiding  the  law  is  held  not  to  be  withm  the 
dram  shop  act  of  MissourL    (Ma)  57& 
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AbrnjidoimiMit.   See  Highwatb. 
AnimaJs.    Bee  also  Bailubnt. 

Validity  and  construotion  of  statutory  resr- 
ulatioDsafl  to  infected  animals:— statutes 
providing  for  their  destruction;  Texas 
cattle  acts:  necessity  of  statutes:  construc- 
tion of  statutes;  contributory  negli- 
senoe ;  conditional  ownersnip 

Appeal  and  error ;  power  ot  appellate 
court  to  interfere  with  verdict  for  exces- 
sive damages:— (1 1  reviewingr  power  gener- 
ally; (2)  requiring  remittitur  in  appel- 
late court ;  (3)  appellate  courts  granting 
new  trials  for  excessive  damages;  (4)  New 
York  cases:  (a)  requiring  remittitur; 
(b)  reversing  for  excessive  damages;  (5) 
English  cases  884 

Ajrea'ways;  liability  of  landlord  to  third 

persons  for  condition  of  197 

Aeelgnment;  by  insolvency  to  interrupt 
statute  of  limitations,  see  Limitation  ov 
AcnoNB. 

Attachment;  right  to  attach  property  in  the 
hands  of  an  assignee  for  creditors:— (U 
valid  assignments;  (S)  proceeds  of  as- 
signed property ;  i8}  choses  in  action :  (4) 
acknowledgment  and  record;  (5)  acts  of 
assignee,  qualifying,  inventory:  (8) pos- 
session :  (7)  estoppel ;  (8)  fraudulent  and 
void  assignments ;  (9)  statutory  rights  of 
assignee;  (10)  when  absent  of  creditors  is 
required:  (11)  partnership  assignments        683 

A'frning^ ;  right  to  maintain  in  streets  340 

Bailment;  liability  of  hirer  for  driving  team 

to  place  where  it  was  not  hired  to  go  866 

Bid.  See  MuNidPAii  Corporations. 

Bills  and  notes;  gift  of,  see  Gnrr. 

Validity  of  oral  promise  to  accept  an  order 
or  bill  of  exchange:— (a)  orders  and  bills 
drawn;  (b)  orders  and  bills  not  drawn         620 

Breach  of  promise.    See  Husband  and 

\7lF». 

Bnildinf^;  liability  of  landlord  to  third  per- 
sons as  to  condition  of  197 

Carriers ;  place  where  one  refusing  to  pay 
fare  may  be  ejected:— <I.)  expulsion  in  al>- 
aenoe  of  statutory  provisions;  (II.)  expul- 
sion in  states  having  statutory  provisions: 
(a)  at  stations ;  (b)  between  stations :  (c) 
amount  of  damages;  (d)  *%topping  place,** 
or  *'near  dwelling,"  defined;  (e)  passen- 
gers,** defined;  ( III.)  statutory  provisions   129 

<?ess-pools;  liability  of  landlord  to  third  per- 
sons as  to  197 

Checks;  negotiability  of :— a.)  definitions: 
(IL)  date  of  check;  (HI.)  notioe;  (IV.) 
psyee:— (a)  fictitious;  (b)  bearer;  (c)  in- 
dorsement ;  (V .)  proof ;  (VI.)  lost  or  stolen 
ehecks;  (VII.)  statutes;  (VIII.)  payable  in 
money;  (IX.)  possession 
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IThlmneys;  liability  of  landlord  to  third  per- 
sons ae  to  condition  of  197 

Coal-holes;  liability  of  landlord  to  third  per- 
sons as  to  197 

CJonstitutional  law;  as  to  exemption  from 

self-incrimination  of  wltnesse?  418 

Contairious  diseases;  epidemics  of, see 
MuNiciPAii   Corporations. 
See  also  Aitimals. 

Contempt ;    of  newspaper   proprietor    by 

publication  without  knowledge  779 

CJontractor*   See  Negliqsnck. 

Contracts.  See  Duress  ;  Intants  ;  Land- 
lord and  Tenant;  MuNidPAii  Corpo- 
rations. 

Corporations ;  liability  of,  on  contracts  of 
promoters:  cases  recognizing  liability; 
modification  of  the  doctrine  of  liability; 
denial  of  liability;  statutory  liability;  ap- 
parent exceptions  to  the  rule ;  limits  of 
the  exception:  services  rendered  after  in- 
corporation; ratification;  means  of  ratifl- 
oadon;  adoption;  receiving  benefit;  fraud; 
becoming  party ;  enforcing;  question  for 
jury  5M 

Liability  ot  member  of,  for  libel  published 
without  his  consent  779 

Criminal  la^w ;  as  to  exemption  from  self- 
incrimination,  see  Witnesses. 
Criminal  liability  of  newspaper  proprietor 
for  libel  published  without  his  consent       779 

Damages.   See  also  Appeal  and  Ehror. 
Mitigation  of,  for  breach  of  promise  of 

marriage  480 

Mitigation  of  damages  in  condemnation . 
cases  by  preserving  to  the  land  owner  an 
estate,  rights,  or  easements  in  respect  to 
the  property :~(1)  discretion  to  take  less 
than  might  be  taken ;  (2j  tern porary  occu- 
pation; (8)  easements  or  improvements  se- 
cured to  the  land  owner;  {i)  effect  of  filing 
plan  and  description;  (5>  payment  to  be 
made  in  money  761 

Drains  and  sewers;  liability  of  landlord 
to  third  persons  as  to  condition  of  197 

Duress;  contracts  secured  by  threats  of  pros- 
ecution of  a  relative:— (I.)  general  nature 
of;  (a)  voidable  on  the  ground  of  duress : 
(h)  contrary  to  public  policy;  (e)  not  en- 
forceable for  want  of  consent;  (d)  relleva- 
ble  against,  in  equity;  (11.)  duress  as  a  de- 
fense; (ILL)  nature  of  the  duress  or  men- 
ace; (IV.)  in  the  case  of  parent  and  child; 
(V.)  to  relieve  husband  or  wife ;  (VI.) 
other  relations  4S 

Easements;  reserved  In  condemnation  case, 
seeDAXAOBS. 

Eminent  domain*    See  Damages. 

Epidendes*  SeeMuNioiPAi<CoRPORAxiONB. 

Excavation.   See  Nbouoenoh. 

878 
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Extraditioii  $  riirtat  to  detain  fufritive  to 
await  arrival  of  extraditioii  papers:— in 
general;  arrest  without  warrant;  interna- 
tional extradition;  EngUsh  decisions;  sur- 
render 88 

Ckkmishment;  of  money  due  from  receiver  218 

Gift  $  by  promissory  note:  —  gift  inter  iHi>08 ; 
gift  causa  mortis ;  cases  recognizing  valid- 
ity; consideration;  suliscrlption ;  sealed 
note  806 

Health;  quarantine  regulations  t>y  health 
authorities:— (a)  as  to  ships :  (1)  regula- 
tions and  powers  generally ;  (Z)  liability 
for  damages  caused ;  (8)  charges  and  ex- 
penses ;  (b)  as  to  land  communication:  (1) 
in  general :  (2)  isolation  of  infected  per- 
sons ;  (3^  liability  for  expenses  and  dam- 
ages caused  thereby  484 

Bi^h'ways;  excavation!  near,  see  Nbou- 

GXnCB. 

See  also  fUzZiROADB. 

Discontintianoe  or  vacation  of,  by  the  acts 
of  public  authorities: —(I.)  legislative 
power;  (II.)  power  of  authorities  to  va^ 
cate :  (a)  in  general ;  (b)  of  city  councils ; 
(c)  of  road  commissioners;  (d)  of  the  court; 
(IIL)  proceedings  in  relation  thereto:  (IV.) 
effect  of  proceedings  to  change  or  alter  a 
road :  (Y.)  the  question  of  notice ;  (TI.) 
the  necessity  of  vieweral:  (YII.)  the  ques- 
tion of  utility;  (VIIL)  irregularities  in  the 
proceedings  or  order;  (IX.)  application  to 
vacate;  (X.)  state  legislation  regarding; 
(XL)  English  decisions  821 

Abandonment  of  a  highway  by  nonuser, 
or  otherwise  than  by  the  act  of  public  au- 
thorities:—<L)  abandonment  in  general; 
(n.)  presumption  of  abandonment;  (in.) 
title  acquired  by  prescription:  (a)  the 
maxim  ntillttm  tempus  occurrit  reoi: 
(b)  general  principles  governing  such 
title;  (c)  state  doctrines ;  (TV.)  equitable 
estoppel :  (Y.)  effect  of  nonuser  of  road ; 
(VI.)  effect  of  nonuser  of  part;  (VIL) 
effect  of  encroachments,  obstructions, 
etc.:  (YIII.)  new  road  in  place  of  old;  (IX.) 
laches  of  corporation  officials  448 

Bffect  of  an  abandonment  of:— (I.)  Rever- 
sion of  title  to ;  (IL)  damages  and  com- 
pensation; (UI.)  damages  as  personal 
property  660 

Right  to  maintain  awnings  in  streets  840 

Liability  of  landlord  to  third  persons  as  to 
condition  of  197 

HiulMUid  and  wife;  effect  of  fraudulent 
concealment  to  avoid  promise  of  mar- 
riage:—want  of  chastity ;  phjrsical  inca- 
pacity ;  bad  character ;  personal  life  and 
traits,  and  family  affairs ;  mitigation  of 
damages;  pleading  fraud  480 

lee;  liability  of  landlord  as  to  third  persons  on 

account  of  197 

Incompetent  persona;  civil  liability  of  in- 
sane person  for  torts  or  negligeDoe:— in 
general;  for  libel  and  slander;  fornegli- 
genoe  168 

Znfiuits;  liability  for  oonversion  of  team 
driven  to  place  for  which  it  was  not  hired  806 

Necessity  of   returning   consideration   in 

order  to  disaffirm  infants*  contracts:— 

(a)  general  rule;  (b)  consideration  still  in 

possession  cannot  be  retained:  (1)  gener- 
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ally ;  (2)  purchase  money  must  be  paid  if 
property  still  in  possession;  (3l  parting 
with  property  after  reaching  majortly; 
(4)  rescission  may  be  effected  before  ooo- 
sideration  is  returned;  (5)  method  of  oofo^ 
polling  restoration;  (e)  rule  wfaere  the 
property  has  been  lost  or  squandered: 
(1)  generally;  (2)  necessity  of  placingr 
other  party  in  statu  quo ;  (3>  decisions  re- 
quiring infant  to  account ;  (d)  wtaere  the 
infant  never  received  oonsideratioo ;  Cel 
statutory  provisions;  (/)  as  between 
grantees  of  infant;  (g)  executed  coo- 
tracts:  (M  recovering  back  money  177 

Infected  an! mala.    See  Animai& 

Injunction;  in  aid  of  lowest  bidder  111 

Insanity*   See  Inoompbtent  Pebsohb. 

InsolTencjr  X  assignment  to  interrupt  stat- 
ute of  limitations,  see  Ldoxateov  of 
AonONS. 
See  also  Attaohmbht. 

Insurance ;  against  loss  by  lightoinfR— (a) 
nature  of  risk;  (b)  location  of  property  tK 
Location  of  movable  property  as  affeotinir 
fire  insurance  thereon^— (a)  materiality  of 
place  in  areneral;  (2»  description  of  buOd- 
ing  or  place :  (e)  apartments  in  the  same 
building;  (d)  particular  kinds  of  prop- 
erty: (1)  household  goods  and  wearing 
apparel;  (8)  oarriages;  (8)  livestock:  (4i 
farm  machinery;  (5)  railroad  property; 
(e)  removal  of  structures ;  (/}  ooDaent  to 
removal  and  waiver  of  conditions  SV 

How  far  aggregate  of  several  policies  is 

binding  as  to  value  of  insured  property  KV 
Insurer*s  option  to  rebuild,  when  exists; 
oonstruction  and  effect  of;  election  final: 
waiver;  time;  insurer  not  liable  for  rent: 
right  to  control  election ;  estoppel;  exer- 
cise of  option  a  matter  of  defense ;  suit 
against  builder;  question  for  Jury  89 

When  liability  on  accident  insurance  policy 
becomes  fixed  US 

Iiandlord  and  tenant;  compensation  for 
the  use  of  premises  under  a  lease  which  is 
invalid  under  the  statute  of  frauds :— <D 
general  doctrine;  <X)  tenants  from  year  to 
year:  (8)  use  and  occupation ;  (1)  holding 
over;  (5)  distress  7» 

Liability  of  landlord  to  third  person  for 
condition  of  premises  in  pofssession  of 
tenant :— d)  nuisance :  (a)  genemiiy  ;  cb) 
tenant  covenanting  to  repair;  (c)  relet- 
ting; (2)  sidewalks:  (a>  condition;  {h)  area- 
ways  ;  (e)  coal-holes  and  gratings ;  (cf)  icy 
sidewaJkB:  (e)  awniogs:  (8)  things  falling: 
(a)  buildings  or  chimneys ;  (b)  snow  and 
ice;  (4)  highway;  (5)  kilns,  smoking  chim- 
neys, and  boiler  shops;  (6)  light;  (7i  cess- 
pools and  water  closets ;  i8;  water  pipes, 
plumbing  and  lead  pipes  affecting  nei^b* 
bors;  (9)  drains,  sewers,  and  stables;  (10) 
entrances;  (U;  pleading: (12)  statutes:  (IS) 
wharves  Iff 

Iiibel  and  slander;  in  imputing  incompe- 
tency to  physicians:— imputing  general 
incompetency;  cbargiuff  fault  in  particu- 
lar case ;  physicians  must  be  licensed 
Liability  of  newspaper  proprietor  for  libel 
published  without  his  knowledge  or  oon- 
sent:— in  general;  liability  for  exemplary 
damages ;  criminal  liability ;  liabiUty  for 
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contempt ;  liability  of  member  of  corpo- 
ration: liability  of  partner;  liability  for 
mtotakes;  rale  in  case  the  article  la  true     779 
U^lft^iainc^;  ii>Burance  against,  aee  Isbub- 


TA^'iktmt  on  street  oars,  see  Stbbet  Railwats. 
rifal>ility  of  landlord  as  to  third  persons 
as  to  197 

ZlABBi'tiktion  of  actions;  interruption  of 
statute  of  limitations  by  Insolvency  as-, 
fllsnment:— claims  against  fund  assigned 
Tor  creditors;  actions  against  assignor; 
rale  in  equity;  statutory  provisions;  fund 
obtained  under  United  States  bankruptcy 
statute;  suits  against  bankrupt  797 

■table.   See  Baiijcbht. 

;  to  enforce  right  of  lowest  bid- 
der 711 

■erraat;  Uability  to  employ^ 
of  contractor  for  unsafe  appliances  or 
place  of  labor;  premises:  appliances;  ser- 
vants; owner  absolved  GM 
tfCuiBiclpal  eorporatioiuiS  rights  of  low- 
est bidder  on  a  public  contract:— (I.)  cp^es 
affirming  right  of  lowest  bidder ;  (11.)  ab- 
sence of  statute  requiring  award  to  lowest 
bidder;  (III.)  rights  under  statute  or  ordi- 
nance: (a)  reservation  of  right  to  reject 
bids:  (b)  opening  bids,  letting;  (e)  defec- 
tive bid  or  bond;  (d)  specifications,  quality 
of  article:  (e) change  of  plans  or  bid, 
abandonment;  if)  deposit :  (g)  lowest  bid- 
der, determination ;  (h)  qualification  of 
liidder ;  (1)  readvertisement :  (j)  confirma- 
tion by  council;  (/c)  street-railway  grants; 
(1)  mandamus  and  injunction  generally     707 
Sspeoia!  powers  and  liabilities  of,  in  time  of 
epidemlcs:^(a)  In  general;  (b)  pest-houses; 
<e)  vaccination ;  (d)  physicians ;  ie)  nurs- 
ing, attendance,  end  support;  (f)  effect  of 
settlement  of  sick  person                            787 
Nefifligpenoe*    See  also  Inooxpsteut  Pbr- 

BONS. 

Uabillty  for  dangerous  condition  of  private 
grounds  lying  open  beside  a  highway  or 
frequented  path:— duty  as  to  unenclosed 
property ;  suffering  use  of  property  for 
footpath;  excavation  immediately  adjoin- 
ing highwiiLy;  what  is  adjacent  to  highway: 
devotion  to  public  use;  obstruction  in 
street  adjacent ;  private  ways ;  statutory 
liability:  property  raised  above  street;  ex- 
cavation older  than  highway  686 
Of  landlord  as  creating  liability  to  third 

persons  197 

Ldablilty  of  contractor  to  third  persons  for 
defects  in  his  work  after  the  completion 
and  acceptance:  exception;  nuisance         604 

N'e'wspapeiv.   See  Libel  akd  Slandeb. 

Ne^v  triaL    See  AppsAii  and  Errob. 

Notice;  of  discontinuance  of  highway  821 

26  L.R.  A. 


Nuisances;  liability  of  landlord  to  third  per- 
sons for  107 

Option;  of  insurer  to  rebuild,  see  InsusAirGB. 

Orders.   See  Belia  and  Nom. 

Partnership ;  liability  of  partner  for  Ubei 
published  without  his  consent  779 

Physicians;  libel  or  slander  by  imputing  in- 
competency to  825 

PlnmUng;  llabilitj  of  landlord  to  third  per- 
sonsasto  197 

Promoters.  See  Ck>RPO&ATioiis. 

Pablie  contract.    See  Mumigxpaii  Oob- 

F0BATI01V8. 

Pablic  improwements ;  assessment  for 
cost  of  abolishing  grade  crossings  ttl 

Qoaraatine.   See  HsAiirH. 

Railroads;  Uatiillty  for  cost  of  changing 
grade  of  street  to  prevent  the  crossing  of 
railroad  at  grade:— in  general:  liability  of 
railroad  company;  effect  of  charter  pro> 
visions;  distribution  of  liability;  delega- 
tion of  authority  to  apportion  liability ; 
contracts;  special  assessments;  statutes 
prohibiting  grade  crossings  68 

Receiver;  garnishment  of  money  due  from  2U 

Remittitur.   See  Afpbaii  aiid  Error. 

Residence.   See  Sghools. 

Schools;  what  constitutes  residence  entitling 
children  to  the  privileges  .of  public 
schools;  bona  fide  residents:  ficticious  res- 
idence: bona  fide  residents,  when  not 
entitled;  analogies  681 

Bearers.   See  Drains  amb  Sswers. 

Sidewallcs;  liability  of  landlord  to  third  per- 
sons as  to  condition  of  187 

Smoke;  liability  of  landlord  to  third  persons 
asto  197 

Snow.   ScelOR. 

Stables;  liability  of  landlord  to  third  persons 
as  to  condition  of  197 

Statute  of  frauds.  See  Landlord  and 
Tbnant. 

Street  railwiiys;  necessity  of  head-lights 

on  street  can  800 

Subscription;  gift  of  note  for  806 

Torts.   Bee  Inooiifbient  Persons. 

Trover;  conversion  by  driving  team  to  place 
other  than  that  for  which  it  was  hired       tf6 

Tacdnation ;  power  of  municipality  to  in- 
cur expense  of  727 

Water  closets;  liability  of  landlord  to 
third  persons  as  to  condition  of  197 

Waters;  dlvtsion  of,  between  opposite  ri- 
parian proprietorB:'-in  general:  manner 
of  use;  effect  of  island  284 

Wharres ;  liability  of  landlord  to  third  per- 
sons as  to  condition  of  197 

Witnesses;  statutory  exemption  from  prose- 
cution as  a  sutXBtitute  for  constitutional 
exemption  from  self-incriminating  evi- 
dence 4tlM 


GENERAX.  INDEX 
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OPINIONS,  NOTES  AND  BRIEFS. 

(Separate  Index  to  Notes  precedes  tlilsj 


A^BANDONMENT,     See  Hiohwatb,  18, 
Notes  and  Briefs. 

ACCIDENT  INSURANCE.    See  Insub- 

A2CCE,  5-6. 

ACCRETIONS.    See  Waters,  1. 

ACTION  OR  SUIT.    See  also  Sunday, 
2. 

1.  BriDgin^  suit  Is  a  sufficient  election  and 
sufficient  notice  of  election  to  consider  tbe 
whole  debt  due  on  default  of  an  installment 
of  tbe  money  for  which  a  mortgage  is  givea. 
Swearingen  ▼.  Lahner  (Iowa)  765 

2.  The  mere  institution  of  an  attscbment 
suit  which  is  dismissed  before  judgment  aod 
before  tbe  riirhts  of  others  have  interYened, 
without  in  any  way  inJuriDg  the  defendant, 
does  not  constitute  a  binding  election  or  estop 
the  plaintiff  from  thereafter  bringing  a  re 
plevin  suit  for  the  property,  although  (he  at- 
tachment suit  was  based  upon  an  alleged  sale 
to  tbe  defendant.  Johnson- Brinkman  Com- 
miMion  Co.  ▼.  Minouri  F,  R,  Co.  (Mo.)      840 

8.  Ao  infant,  even  one  of  tender  years,  is 
precluded,  by  bis  violation  of  the  law  against 
climbing  upon  or  catching  hold  of  a  locomo- 
tive or  car,  from  recover! n^r  for  Injuries  sus- 
tained in  consequence  thereof.  Barney  v. 
Hannibal  d  /St.  J.  R.  Co.  (Mo.)  847 

l^OTES  AND  BrIRFS. 

Action  or  suit;  election  of  remedy  by  brinff- 
iug  suit.  840 

ACT  OF  OOD. 

That  a  stroke  of  lightning  Is  an  act  of  God 
does  not  relieve  a  person  from  liability  for  the 
burning  of  a  building  by  lighiDing  conveyed 
thereto  over  a  wire  Dy  which  he  has  negli- 
gently, and  without  the  owner's  knowledge  or 
consent,  connected  it  with  a  flag-staff  on  an- 
other building.  JackMon  y.  Wiseonnn  Teleph. 
Co.  (Wis.)  101 


Notes  and  Briefs. 
Act  of  God;  what  is. 
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ADVERTISEMENT.    Bee  Contraots,  1, 
2. 

AlilENATION     OF     AFFECTIONS. 

See  Etidknce,  28;  Husband  ajnd  Wife, 
4;  Limitation  of  Actions,  2. 

26  L.  R.A. 


ANIMALS.    See  also  Cokmbrce,  8;  Stat- 
utes, 1. 

1.  The  escape  by  a  carrier's  negligence,  of 
Texas  cattle  infected  with  microbes  or  para- 
sites by  which  Texas  fever  may  be  commu- 
nicated, makes  the  carrier  liable  for  damages 
to  other  cattle  to  which  thev  communicate  the 
disease.     OrinuB  v.  Eddy  (Mo.)  638 

2.  Cattle  infected  with  microbes  or  para- 
sites bv  which  Texas  fever  may  be  commu- 
nicatea  to  other  cattle,  although  not  them- 
selves diseased,  are  within  the  provisions  of 
Mo.  Rev.  Stat.  1889,  g  958.  for  protection 
against  cattle  affected  or  infected  with  Texas 
fever.  Id. 

Notes  and  BRiEra 
See  also  Bailment. 

Yalidity  and  construction  of  statutory  reg- 
ulations as  to  infected  animals:—statutes  pro- 
viding for  their  destruction;  Texas  cattle  acts; 
necessity  of  statutes;  construction  of  statutes; 
contributory  negligence;  conditional  owner- 
ship. 638 

ANNUITY.    See  also  Taxes,  7. 

The  entire  tax  upon  an  annuitant  must  he 
deducted  as  sof>n  as  the  annuity  becomes  pay- 
able, under  Mass.  Stat.  1891,  chap.  425.  al- 
though tbe  first  payment  or  payments  will  be 
thereby  exhausted.    MinotY.  Winihrop(Miiss.) 

259 

ANTENUPTIAL     CONTRACT.      See 

Bills  and  Notes,  8. 

APPEAL  AND  ERROR. 

1.  An  appeal,  and  not  a  writ  of  error,  is  the 
proper  mode  of  reviewing  a  decision  on  ha- 
beas corpus  by  the  circuit  court  of  tbe  United 
States.  King  v.  McLean  Asylum  (0.  C.  App. 
1st  C.)  784 

2.  An  order  discharging  a  writ  of  habeas 
corpus  upon  the  report  of  a  guardian  ad  UUm 
will  not  be  reversed  because  of  what  the  appel- 
lant may  allege  he  could  have  proved,  where 
tbe  record  shows  no  proof  or  offer  to  give 
proof  of  any  facts  which  would  require  a  dif« 
ferent  decision.  ld» 

8.  The  sufficiency  of  the  verification  of  pbo- 
togrrtphs  to  permit  their  admission  in  evidence 
is  not  a  matter  of  exception.  Van  Houten  v. 
MoTBe  (Mass.)  480 

i.  Refusal  of  a  request  to  hold  as  matter  of 

877 
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Affrofriations — ^Attachment. 


law  that  the  jndfnnent  should  he  for  defendant 
under  the  law  and  the  evidence  presents  a 
Question  of  law  on  appeal.  Chicago  Fint  If  at. 
Bank  y.  Korthtcestern  Nat,  BanA;  (111.)        289 

5.  Mere  prayers  or  solicications  to  find  par- 
ticular facts  "  under  the  la«7  and  the  evidence" 
do  not  present  a  question  of  law  on  appeal. 

Id. 

6.  Answers  not  responsive  to  a  question, 
and  Dot  objected  to,  and  which  there  was  no 
etfort  to  exclude,  cannot  be  considered  on 
appeal,    ^eipe  v.  Siting  (Iowa)  769 

7.  One  cannot  object  on  appeal  to  a  peti- 
tion because  it  failed  to  make  hiai  a  party,  if 
be  filed  an  answer  to  it  and  bad  all  the  rights 
of  a  party  on  the  trial.  Belleville  v.  Citizentt' 
liorae  R.  Co.  (111.)  681 

8.  The  objection  of  variance  cannot  be  first 
raised  on  appeal  under  .Wis.  Rev.  Stat,  g  2669, 
providing  that  no  variance  shall  be  deemed 
material  unless  it  mislead.  Wechselberg  v. 
Flour  City  Nat.  Bank  (C.  C.  App.  7th  C.) 

470 

9.  Asking  a  witness  to  repeat  his  account 
of  an  interview  on  his  cross  examination  docs 
not  amount  to  a  waiver  of  the  right  to  urge  an 
exception  already  saved  to  his  direct  testimony 
on  the  subject.  Barker  v.  St.  Louis,  L  M.  cfe 
8.  R.  Co.  (Mo.)  848 

10.  The  discretion  of  the  trial  court  in  deter- 
mining whether  a  witness  outside  the  slate  is 
"inaccessible"  so  as  to  admit  his  former  evi- 
dence is  not  reviewable.  Atlanta  db  C.  Air- 
Line  R.  Co.  V.  GraviU  (Ga.)  553 

11.  A  finding  upon  evidence,  of  the  amount 
of  compensation  for  property  condemned,  by 
the  court  below,  is  conclusive  in  the  JNew  York 
court  of  appeals,  unless  an  erroneous  rule  of 
law  has  been  followed.    Re  Brooklyn  (N.  Y.) 

270 

12.  Assignments  of  error  not  specifically 
•  *alled  to  the  attention  of  the  court  by  brief  or 
urgument  will  be  deemed  waived,  although  a 
party  in  his  brief  states  generally  that  he  does 
not  desire  to  waive  any  assignment.  Bis/iop 
V.  Middltton  (Neb.)  445 

13.  It  will  be  presumed  on  appeal  that  a 
city  attorney  had  authority  to  file  a  petition 
for  the  city,  in  the  absence  of  anything  to 
show  the  contrary.  BcllenUe  v.  Citizentt 
Horse  R.  Co.  (111.)  681 

14.  The  finding  of  facts  by  the  appellate 
court  of  Illinois  does  not  bind  the  supreme 
court  in  chancery  cases.  Id. 

15.  Allowing  counsel  to  read  to  the  jury  the 
opinion  of  a  judge  overruling  a  demurrer  in 
the  case,  in  which  he  unmistakably  indicates 
his  opinion  as  to  the  libelous  character  of  lan- 
guage on  which  the  jury  must  decide,  is  cause 
for  reversal.  Press  PuJb.  Co.  v.  McDonald  (C. 
C.  App.  2d  C.)  531 

16.  Mere  excess  of  damages,  not  due  to  pas- 
sion or  prejudice  of  the  jury,  should  be  desig- 
nated by  the  appellate  court,  and  the  plaintiff 
allowed  the  option  to  remit  such  excess  and 
take  an  affirmance  for  the  residue,  or  submit  to 
a  new  trial.  Burdict  v.  MiMouri  P.  R.  Co, 
(Mo.)  884 

17.  The  expense  of  printing  a  lar^  amount 
of  unnecessary  matter  in  a  brief  without  jus- 

20  L.  R.  A. 


tification  will  not*  be  allowed  In  taxing  ooeta 
on  appeal.  Jackson  y.  WiseonHn  TeUph.  Co, 
(Wis.)  101 

Notes  and  Briefs. 

Appeal  and  eiTQit  /)ower  of  appeUate  oouit 
to  interfere  with  verdict  for  excessive  dania^ei: 
— (IJ  reviewing  power  generally;  (2)  requinng 
remittitur  in  appellate  court;  (3)  appeUale 
courts  granting  new  trials  for  excessive  dam- 
ages; (4)  New  York  cases;  (e)  requiring  Temit- 
fitur;  (6)  reversing  for  excessive  daniages;  ;5> 
English  cases.  8S4 

APPROPRIATIONS. 

Mandamus  requiring  a  city  to  levy  taxes  for 
the  highest  legal  amount  and  pay  on  a  Judg- 
ment any  surplus,  after  paying  currpot  ex 
penses,  does  not  violate  a  constitutional  pro- 
vision against  directing  money  raised  for  one 
purpose  to  another.    Howard  v.  Huron  (&  I>. 

ARBITRATION.    See  Inscbaxgk,  24-2Sl 

AREAWATS. 

Notes  and  Briefs. 

Areaways;  liability  of  landlord  totbird  per- 
sons for  condition  of.  Vifi 

ARREST. 

The  arrest  and  detention  of  a  person  cannot 
be  justified  against  a  petition  for  habeas  oorpuis 
by  a  telegram  from  the  authorities  of  another 
state,  stating  that  they  have  a  warrant  for  bis 
arrest,  a  copy  of  which  is  included  in  the  mes- 
sage, and  that  they  have  started  after  him  wiiL 
proper  papers, — at  least  where  no  judicial  is 
quiry  or  commitment  has  been  made.  ^^'^ 
mo  US  V.  Van  Dyke  (Ind.)  Z& 

ASSAULT.    See  Damages.  1. 

ASSIGNMENT.    See  also  Contracts,  IS 

The  Nebraska  act  prohibiting  assignmeDrs  \o 
evade  exemptions  of  wages  applies  to  a  ca^r 
where  the  debt  was  incurred  before  the  pas^dje 
of  tlie  act,  and  was  assigned  in  good  faith  to  a 
third  person  after  its  passage,  who  again  as- 
signed it  for  the  purpose  of  evading  the  ex- 
emption laws  of  the  state.  Bis/top  v.  Mid^f  t 
ton  (Neb.)  443 

NOTBS  AKD  BRIEFa 

Assignment:  by  insolvency  to  interrupt  stnt- 
ute  of  limitations,  see  Limitation  op  Actions. 

To  evade  exemption  laws.  446 

ASSOCIATIONS.    See  also  Ikjukctios, 
18. 

Notes  akd  Brtbfs. 

Associations;  judicial  interferenoa  with  man* 
agement  of.  1^ 

ATTACHMENT. 

Notes  akd  BioEFa 

Attachment;  right  to  attach  property  111  tbe 
hands  of  an  assignee  for  creditors: — (I)  valid 
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assignments;  (8)  proceeds  of  asslgDed  property; 
'o)  ebost-s  in  actioD;  (4)  ackDowied^ment  and 
record;  (5)  acts  of  assignee,  qualifying,  inven- 
tory ;  (6)  possession;  (7)  estoppel:  (8)  fraudulent 
ai:d  void  assignments:  (9)  staiutorv  rights  of 
assignee;  (10)  wtien  assent  of  creditors  is  re- 
quired; (11)  partnership  assignments.  698 

Al^VllXQ.    Bee  Estoppel,  8;  Evidbnce. 
11;  Highways,  8-11;  Injtjhction,  6. 

Notes  Ain>  Briefs. 

Awnings;  right  to  maintain  in  streets.    840 

BAILMENT. 

Notes  aivd  Briefs. 

Bailment;  liability  of  hirer  for  driving  team 
to  place  where  it  was  not  hired  to  go.  866 

BANKS.    See  also  Checks.  4. 

1.  Accepting  a  check  does  not,  even  as  to 
Bubscquent  bona  fide  holders,  admit  the  p^en- 
uineness  of  any  indorsement  which  may  be  on 
it  at  the  time.  Chicago  First  Nat.  Batik  v. 
X^^orthvoestern  Nat.  Sank  (Ol.)  289 

2.  The  drawee  bank  which  pays  a  check 
does  not  thereby  admit  the  genuineness  of  any 
indorsement  on  it,  althou(;h  it  does  admit  the 
genuineness  of  the  drawer's  signature.         Id. 

8.  A  collecting  bank  which  as  indorser  of 
checks  is  called  on  by  the  drawee  bank  to  re- 
fund the  proceeds  because  of  the  forgery  of 
prior  indorsements  cannot  throw  the  loss  on 
the  drawee  bank  by  asserting  the  forgery  of 
the  signature  of  the  drawer  also,  since  estoppel 
to  deny  the  drawer's  signature  is  mutual.    Id. 

Notes  and  Briefs. 

Banks;  liability  for  forged  check  after  pay- 
ment. 290 

BASTARDY.      See   Descent    and  Dis- 

TRIBDTION,  2. 

BEER.    See  Evidence,  5;  6. 

BID.    See  Contracts,  2,  8;  Municipal  Cor- 
porations, NOTKS  AND  'BrIKFS. 

BILLS  AND  NOTES.    See  also  Checks, 
1,  2;  Contracts,  4;  Coupons,  1;  Gift. 

1.  The  indorser  of  checks  warrants  the  gen- 
uineness of  all  preceding  indorsements,  in- 
cluding that  of  the  payee.  Chicago  tirstNat, 
Bank  v.  Northwestern  Nat.  Bank  (El.)        289 

2.  Liability  on  a  written  promise  to  accept 
and  pay  an  order  of  another  for  a  certain  sum 
is  not  created  by  the  lattcr's  indorsement  on 
such  writing,  without  drawing  any  order. 
Allen  V.  Leavens  (Or.)  620 

8.  A  parol  antenuptial  sgreement  which  is 
▼Old  under  the  statute  of  frauds  will  not  sup- 
port a  promissory  note  given  by  the  husband 
to  his  wife  after  marriage.  Richardson  v. 
Bichardson  (111.)  805 

KOTES  AND  BrIBF& 

Bills  and  notes;  gift  of,  see  Gift. 
Validity  of  oral  promise  to  accept  an  order 
L.R  A. 


or  bil)   of  ezcbaDge:— (a)  orders  and   bills 
drawn;  (h)  orders  and  bills  not  drawn.        620 

Illegal  consideration  as  affecting  bona  fide 
holder.  185 


BONA    FIDE    PURCHASER. 

Chxck,  8;  Coupons,  8. 


See 


BOULEVARDS*     See  Public  Improyb- 

HENTS,  8. 

BOUNDARY. 

1.  A  suit  between  counties  to  determine  a 
disputed  boundary  line  is  not  within  the  juris- 
diction of  equity,  unless  by  the  force  of  some 
statute, — at  least  when  there  is  nothing  in  the 
case  which  would  sustain  a  suit  in  equity  if 
the  parties  were  private  owners.  Humboldt 
County  V.  Lander  County  (!^tv.)  749 

2.  Land  described  as  running  to  a  lake, 
thence  by  the  meandering  of  said  lake,  which 
is  an  un navigable  body  of  water  from  6  to  7 
miles  in  length  and  from  80  to  100  rods  in 
width,  does  not  include  any  of  the  bed  of  the 
lake.    Noyea  y.  Collins  (Iowa)  609 

BREACH    OF   PROMISE.     See    Hus- 
band AND  Wife,  1-8,  Notes  and  Briefs 

BRIDGES.    See  also  Eminent  Dohain,  2, 
10,  11;  Injunction,  14. 

1.  An  electric-railway  company  has  the  right 
to  cross  a  public  toll  bridge  on  payment  of  ad- 
equate toll,  where  the  statute  gives  it  the  right 
to  use  "any  street  or  highwav."     IHitsburgh  db 
W.  E.  Pass,  it  Co.  v.  Boini  Bridge  Co.  (Pa.) 

823 

2.  The  right  to  exact  tolls  on  a  public  bridge 
does  not  curry  with  it  the  power  to  prohibit 
such  use  of  it  by  the  public  as  is  reasonably 
coosiiitent  with  its  public  purposes.  Id. 

Notes  and  Brief& 

Bridge;  right  to  use  for  street  cars.  828 

Approach  to,  in  street.  142 

BUILDINGS.    See   Landlord  and  Ten- 
ant, 8. 

Notes  and  Briefs. 

Buildings;  liability  of  landlord  to  third  per- 
sons for  condition  of.  197 

CARRIERS.    See  also  Animals,  1. 

1 .  A  ticket  issued  by  a  carrier  gives  the  pas- 
senger the  right  to  transportation  subject  to 
such  reasonable  rules  and  regulations  as  the 
company  may  make  concerning  the  running  of 
its  trains  and  their  route.  Church  y.  Chicago. 
M.  <fc  8t.  P.  R.  Co.  (S.  D.)  C16 

2.  It  is  a  reasonable  regulation  for  a  railroad 
company  having  two  lines  of  road  between  two 
points,  one  direct  and  the  other  circuitous,  to 
require  that  through  passengers  traveling  upon 
a  simple  ticket  from  one  of  such  points  to  the 
other,  shall  go  by  the  most  direct  route;  and 
such  regulation  becomes  a  part  of  the  contract 
of  carriage.  Id. 

8.  Failure  of  a  railroad  company  to  notify 
a  passenger  of  its  regulation  that  through  pas- 
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seoeers  between  two  poiDts  sball  take  a  direct 
route,  instead  of  a  more  circuitous  one  which 
It  also  operates,  does  not  entitle  the  passenger 
to  ride  between  such  points  on  the  more  cir- 
cuitous route.  Church  v.  Ohieago,  M,  dt  8t.  P. 
B.  Co.  (8.  D.)  616 

4  Failure  of  a  railroad  company  to  notify 
a  passenger  having  a  through  ticket  to  change 
cars  at  a  junction  to  connect  with  the  more  di- 
rect route  over  which  its  regulation  requires 
her  to  travel  does  not  entitle  her  to  travel  by  a 
more  circuitous  route,  although  such  failure 
may  be  the  ground  for  damages.  Id. 

5.  Failure  of  a  gate  keeper  at  the  initial  sta- 
tion to  inform  a  passenger  who  states  that  she 
desires  to  go  to  her  destination  by  a  certain 
route,  that  she  will  have  to  change  at  a  junc- 
tion 500  miles  away,  and  cannot  go  from  such 
junction  by  the  route  named,  does  not  entitle 
her  to  Uike  such  route  against  the  regulation 
of  the  company  requiring  through  passengers 
to  take  a  more  direct  route.  Id. 

6.  An  assault  by  a  conductor  upon  a  passen- 
ger is  not  excused  or  the  liability  of  the  carrier 
defeated  by  the  fact  that  the  passenger  had  used 
grossly  profane  and  abusive  language  to  the 
conductor  without  provocation.  Baltimore  4b 
0.  R.  Co.  v.  Barger  (Md.)  820 

7.  A  railroad  company  which  finds  upon  one 
of  its  trains  a  tresp^'^ser  who  has  no  right  to 
be  there  and  whom  it  is  entitled  to  remove  is 
not  bound  to  carry  him  to  a  regular  station 
before  ejecting  him.  Burch  v.  Baltimore  d 
P.  H,  Co.  (D.  C.  App.)  129 

8.  A  railroad  company  owes  no  duty  to  a 
trespasser  ejected  from  its  train  to  provide 
shelter  or  see  that  he  incurs  no  risk  from  the 
inclemency  of  the  weather  or  the  fury  of  the 
elements,  other  than  that  of  common  humanity 
to  abstnio  from  unnecessary  violence  or  from 
exercising  its  right  under  circumstances  savor- 
ing of  harshness  and  cruelty.  Id. 

9.  A  railroad  company  may  eject  a  tres- 
passer from  its  trnin,  although  a  storm  isimmi 
nent,  where  he  is  ejected  at  a  safe  place.    Id. 

Livestock. 

10.  Iniuries  to  livestock  by  the  breaking  of 
bars  or  slats  of  a  car,  although  caused  by  the 
crowding  or  kicking  of  thesiock,  if  this  is  not 
beyond  the  ordinary  and  normal  conduct  of 
such  stork,  will  render  the  carrier  liahle. 
Belts  V.  Chicago,  R.  /.  db  P.  R.  Co.  (Iowa)  248 

1 1.  A  carrier  is  liable  for  injuries  to  livestock 
carried  Jby  it.  if  it  fails  to  provide  cars  reason 
ably  safe  to  transport  it,  in  view  of  its  natural 
propensities:  but  not  for  those  occurring  in  a 
reasonably  safe  car,  because  of  such  propen- 
sities. Id. 

Connecting. 

12.  Requiring  prepayment  of  freight  charges 
by  a  connecting  carrier,  without  requiring  it 
Of  other  shippers  nr  carriers  at  the  same  place, 
does  not  constitute  an  unreasonable  or  undue 
disadvantage  within  the  meaning  of  the  Inter- 
state Commerce  Act.  Little  Rock  db  M.  R.  Co. 
▼.  St.  Louie  8.  W.  R.  Co.  (0.  0.  App.  8th  C.) 

Itf4 

18.  Other  connecting  carriersare  not  entitled 
to  through  billing  and  rating,  and  to  the  use 
of  trucks  and  terminals  of  a  carrier  which  haa 
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voluntarily  made  an  arrangement  giTin^  th' 
advantages  to  one  connecting  carriec 

Notes  akd  Bbxkfb. 
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Carriers;  place  where  one  refusfng;  to  pay 
fare  may  be  ejected:— (I.)  expulsion  in  ateeoce 
of  statutory  provisions;  (II.)  expulsion  in  states 
having  statutory  provisions:  (a)  at  stations;  (&) 
between  stations;  (e)  amount  of  damages;  (4) 
•'stopping-place,"  or  ''near  dwelling,**  defined; 
(e)  "passengers,"  defined;  (ILL)  statutory  pro- 
visions. 129 

Route  which  passenger  must  take.  1*17 

Liability  for  servant's  abuse  of 


Duty  as  to  car  for  livestock.  249 

Discrimination  between  other  connecting 
carriers.  184 

CEMETERIES. 

The  purchase  of  cemetery  lands  already  im- 
proved for  that  purpose  is  not  wilbia  the  pro- 
vision of  N.  Y.  Act  1858,  limiUng  payments 
for  the  land  out  of  the  corporation  receipts  to 
one  half  thereof.  Seymour  y.  Spriitg  F&rai 
Cemetery  Aseo.  (N.  Y.)  859 

CERTIORARI.    Bee  also  MonoHB   asd 
OuDEua. 

1.  The  owners  of  the  fee  simple  of  land  in  a 
street  may  prosecute  a  certiorari  to  test  the  le- 
gality of  a  municipal  ordinance  purporting  to 
authorize  a  railway  company  to  place  tails, 
poles,  and  wires  on  their  land  in  (he  street 
State,  EenneUy,  ▼.  Jersey  City  (N.  J.  Sup.)  &jl 

2.  The  other  remedy  which  will  prevent 
certiorari,  under  Dak.  Comp.  Laws,  ^  5507, 
must  be  one  which,  like  appeal  or  writ  of  error, 
will  enable  the  relator  to  annul  the  proceediof 
complained  of  as  void,  and  does  not  iodude 
the  mere  right  to  sue  an  otficer  for  acting  un- 
der a  void  order.  Re  Enderlin  State  Bank  (K. 
D.)  593 

8.  Application  for  certiorari  is  not  prema- 
ture, where  a  sheriff  is  ordered  to  surrender 
property  to  an  assignee,  merely  becaaae  the 
assignee  is  directed  by  the  onier  to  hold  the 
property  until  the  validity  of  the  assignment  is 
determined  or  until  further  order  of  the  court 

Id. 

4.  The  plaintiff  in  an  attachment  suit  is  the 
person  beneficially  interested,  within  Dak. 
Comp.  Laws,  ^  6508,  for  the  purpose  of  a  cer- 
tiorari to  set  aside  an  order  directing  the  aheriff 
to  suriender  the  attached  property.  Id. 

6.  A  writ  of  restitution  will  insue  from  the 
supreme  court  of  North  Dakota  on  entt-rin; 
judgment  on  certiorari  holding  an  order  for 
the  surrender  of  property  by  ihe  sheriff  to  bs 
void,  as  no  mandate  for  Judgment  is  sent  down 
in  such  a  case  and  the  lower  court  is  wilhoat 
jurisdiction  to  act.  id 

CESS-POOLS. 

Notes  ahd  Bbucfoi 
Cesspools;  liability  of  landlord  to  third  per< 


sons  as  to. 

CHARITIES.    See  Taxes,  a. 
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CHECK.     See   also    Banks;    Bills    and 

1.  A  bank  check  is  a  negotiable  iostrunieiit, 
although  it  does  not  recite  any  consideratioo. 
JFanwut  Shoe  d  0.  Co.  y.  Cromohite  (Mo.)  668 

%,  A  statute  declaring  that  a  promissory  note 
shall  be  negotiable  as  an  Roland  bill  of  ex- 
change, when  expressed  to  be  for  value  re- 
ceived, does  not  prevent  a  check  from  being 
xie^tiable  without  those  words.  Id, 

8.  A  bona  fide  purchaser  of  a  check  received 
in  the  regular  course  of  business  from  one  who 
fraudulently  obtained  and  indorsed  it  in  an 
assumed  name  can  recover  thereon  against 
the  maker,  where  the  bank  has  refused  pay- 
ment  under  directions  of  the  maker  after  he 
discovered  the  fraud.  Id, 

4.  The  custom  of  a  bank  to  require  identic- 
cailon  of  one  who  presents  a  check,  which  is 
relied  upon  by  a  depositor  in  giving  a  check  to 
one  not  personally  known  to  him,  and  who  in 
fact  is  dealing  fraudulently  in  an  assumed 
name,  constitutes  no  defense  in  favor  of  the 
maker  against  a  bona  fide  holder  of  the  check, 
where  payment  is  stopped  by  the  maker's  di- 
rection. Id, 

Notes  and  Briefs. 

Checks;  negotiabilitT  of:--<I.)  definitions; 
<rL)  dale  of  check;  (III.)  notice;  (IV.)  payee; 
{it)  fictitious;  {h)  bearer;  {e)  indorsement;  (V.) 
proof ;  (VI.)  lost  or  stolen  cbecks :  (Vll.) 
statutes;  (Vlll.)  payable  in  money;  (IX.)  pos- 
session. 663 

CHIMNEY*    See  also  NRai.iGBNCB,  1. 

Notes  and  Briefs. 

Chimneys;  liability  of  Undlord  to  third  per- 
sons as  to  condition  of.  197 


Liability  for  fall  of. 
CISTERN.    8ee  Neolioemcb,  9. 
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CIVIL  DEATH.    See  also  Convicts. 

A  convict  may  maintain  an  action  to  enforce 
bis  property  rij^hts,  when  the  statutes  provide 
thai  no  conviction  shall  work  a  forfeiture  of 
estate.    Kenyan  v.  Savnders  (R.  I.)  282 

Notes  and  Bbiefs. 

Civil  death;  capacity  of  convict  to  bring 
suit.  262 

CltUBS.    See  Intoxicateno  LiquoKS,  8. 

COAL-HOLES. 

Notes  and  Briefs. 

Coal-holes;  liability  of  landlord  to  third  per- 
son as  to.  197 

COLLEGE.    See  Oorfobationb,  9. 

COMMERCE.    See  also  Consfibact,  2,  8. 

1.  It  is  an  act  of  interstate  commerce  for  a 
foreign  corporation  to  sell  and  set  up  ma- 
chinery in  a  state  where  it  has  no  agency  or 
office.  Milan  MUL  d  Mfg.  Co.  y.  Gorton 
(Tenn.)  185 
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2.  An  ordinance  allowing  an  occupation  tax 
on  that  portion  of  the  business  of  a  tele^aph 
company  which  is  carried  on  wholly  within  the 
state  is  not  an  unconstitutional  interference 
with  interstate  commerce.  Western  0.  Teleg. 
Co.  V.  Freemont  (Neb.)  698 

8.  The  prohibition  of  the  transportation  of 
Texas,  Mexican,  Cherokee,  and  Indian  cattle 
through  a  state  by  railroads  and  steamboats, 
is  an  unconstitutional  regulation  of  commerce. 
Qrinue  v.  Eddy  (Mo.)  688 

4  The  sale,  as  well  aa  the  conditions  upoa 
which  intoxicating  liquors  shall  be  transported 
after  entering  the  territorial  limits  of  a 
state,  is  left  to  state  legislation  by  tbe  Act  of 
Congress  of  1890  known  as  the  Wilson  Act. 
8taU,  George,  v.  Aiken  (S.  0.)  845 

Notes  and  Briefs. 

Commerce;  interstate  telegrams  as.        699 
Interstate  sales  by  foreign  company.        185 

COMMON,    See  also  Constitutional  Law, 
15. 

A  speech  on  a  common  addressed  to  all  per- 
sons who  choose  to  draw  near  and  listen, 
wbetber  it  is  a  lecture,  political  discourse,  or 
sermon,  is  a  "public  address"  within,  the  pro- 
hibition of  an  ordinance  against  such  an  ad- 
dress on  public  grounds.  Com,  y.  Datia 
(Mass.)  712 

COMMON  LAW.    See  Descent  and  Ds^ 
tribution,  8. 

CONFLICT  OF  LAWS. 

1.  The  different  states  of  this  Union  are 
foreign  countries  to  each  other  so  far  as  the 
law  of  descents  is  concerned.  WiUiam$,  Wal- 
lace, V.  Kimball  (Fla.)  746 

2.  The  descent  and  heirship  of  real  estute 
are  exclusively  lEoverned  by  the  law  of  the 
country  within  which  it  is  actually  situate.  Id. 

8.  Legitimation  in  a  foreign  coimtry  does 
not  make  lawful  heirs  to  real  estate  in  oi  Iter 
countries  where  the  common  law  or  statute  of 
Merton  prevails,  of  those  who  were  born  out 
of  lawful  marriage.  Id^ 

CONSPIRACY.    Bee  also  Injunction,  11. 

1.  An  unlawful  combination  in  restraint  of 
interstate  or  foreign  commerce  may  exist 
among  labor  organizations,  although  their 
original  purpose  and  genera)  character  are  law- 
ful. United  Statea  v.  Workingmen*s  Amalga- 
mated CouncU  (C.  C.  £.  D.  La.)  158 

2.  The  stopping  of  transportation  of  goods 
and  merchandise  in  transit  from  state  to  state 
and  to  and  from  foreign  countries,  wbicb  is 
caused  by  a  strike  of  all  the  members  of  labor 
organizations  in  a  certain  city,  in  all  kinds  of 
business,  in  an  attempt  to  compel  tbe  employ- 
ment of  none  but  union  men  in  a  certain  busl. 
ness, — is  an  unlawful  restraint  of  commerce  ia 
violation  of  the  act  of  congress.  Id. 

8.  Tbe  Interdiction  by  act  of  congress,  ot 
contracts  or  combinations  in  restraint  of  trade 
or  commerce  among  the  several  states  or  wiih 
foreign  nations,  applies  to  combinations  of 

60 
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labor  as  well  as  of  capital,  which  are  in  re- 
Biraint  of  such  trade  or  commerce.  United 
States  ▼.  Workingmen'i  Amalgamated  Council 
(C.  C.  £.  D.  La.)  168 


Notes  akd  Bbiefb. 
Conspiracy;  to  strike. 
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CONSTITUTIONAL    LAW.     Bee  also 
Cbimiiial  Law;  Taxbb,  6;  WrrnESSBS, 

1.  The  legislature  may  constitutionally  dele* 
gate  to  a  municipality  the  power  to  punish  by 
ordinance  an  act  made  punishable  under  state 
laws.     Theiien  v.  MeDavid  (Fla.)  284 

2.  A  statute  authorizing  the  state  board  of 
health  to  establish  a  system  of  quarantine, with 
inspection  of  persons  and  baggage  from  places 
where  a  communicable  dangerous  disease  is 
shown  to  the  satisfaction  of  the  IxMird  to  ex- 
ist, is  not  an  unconstitutional  delegation  of 
power.    Eurttx.  Fom^  (Mich.)  484 

8.  Pa.  Act  April  16,  1891,  providing  for  a 
policy  of  fire  insurance,  is  unconstitutional  in 
delegating  to  the  insurance  commissioner  the 
preparation  of  the  form  of  policy,  without  fix- 
ing its  terms  or  conditions  or  requiring  a  re- 
port to  the  legislature  of  the  commissioner's 
actioa.    (/Neil  y.  Amsriean  F.  Ins.  Co.  (Pa.) 

715 

4.  An  ordinance  providing  for  the  destruc- 
tion of  milk  which  is  found  by  the  authorized 
inspector,  by  proper  means  and  instruments, 
not  to  come  up  to  the  prescribed  standard,  is 
within  the  police  power.  Deem$  v.  Baltimore 
(Md.)  541 

5.  The  South  Carolina  Dispensary  Act  of 
1898,  making  all  alcoholic  liquors  contraband 
and  subject  to  seizure,  unless  bought  from  a 
state  officer,  whose  appointment  is  provided 
for  and  who  is  not  addicted  to  the  use  of  such 
liquors  as  a  beverage,  and  providing  that  the 
liquors  sold  by  him  shall  be  tested  and  found 
pure  before  sale,  and  can  be  sold  only  in  the 
daytime  and  by  the  package,  which  cannot  be 
broken  nor  the  liquor  drunk  on  the  premises, 
and  that  no  sale  shall  be  made  to  a  minor, 
person  intoxicated,  or  in  the  habit  of  drinkins 
to  excess,  or  unknown  to  the  dispenser,  and 
that  a  majority  of  the  voters  in  any  township 
may  prevent  the  establishment  of  a  dispensary 
therein, — is  a  valid  exercise  of  the  police  power 
of  the  state.    State,  Qeorge,  v.  Aiken  (S.  C.) 

845 

6.  The  inalienable  rights  of  citizens  to  life, 
liberty,  and  property  do  not  include  the  right 
to  sell  iDtoxicating  liquors;  nor  is  this  one  of 
the  privileges  or  immunities  of  a  citizen  of  the 
United  States.  Id. 

7.  The  exemption  from  an  ordinance  against 
mercantile  business  on  Sunday,  of  stores  for 
dru^,  meats,  bread,  and  various  other  things, 
does  not  make  an  unreasonable  discrimination, 
where  all  persons  engaged  in  the  same  business 
are  on  an  equal  footing.     Theisen  v.  McDaHd 

Fla.)  234 

8.  A  statute  requiring  screens  of  glass  or 
other  material  to  protect  motormen  on  electric 
cars  is  not  unconstitutional  because  it  does  not 
apply  to  cable  cars  or  other  kinds  of  street 
cars,  under  a   constitutional  proviaioa  ^that 
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laws  of  a  ^neral  nature  should  ba^e  a  mil- 
form  operation.    State  v.  NeUon  (Ohio)      S17 

9.  The  first  clause  of  the  14th  Amendment 
of  the  United  States  CoDstitution  is  not  vio- 
lated by  a  statute  requiring  screens  for  motor- 
men  on  electric  cars,  but  not  applying  to  other 
kinds  of  street  cars.  Id. 

10.  Equal  protection  of  the  laws  ia  not  de- 
nied to  milk-dealers  by  requiring  them  to  fur- 
nish samples  for  analysis.  8taU  t.  Ihtpaqvir' 
(La.)  1(S 

11.  A  law  which  facilitates  the  Intention  of 
the  parties  to  a  contract  by  removin^r  its  in- 
validity does  not  impair  any  vested  rigfat 
Shields  V.  aiftan  BiU  Land  (So.  (Tenn.)    509 

12.  The  fact  that  persons  whose  propertv  is 
assessed  have  no  opportunity  to  be  beard  as 
to  who  shall  be  appointed  on  the  assessicg 
commission,  and  no  appeal  in  which  a  new 
commission  may  be  appointed,  does  not  make 
the  assessment  unconstitutionaL  KiOi$  v. 
Minneapolis  (Minn.)  93 

18.  The  question  whether  or  not  milk  which 
is  dally  offered  for  sale  in  every  part  of  a  larce 
and  populous  city  comes  up  to  the  prescribed 
standard,  for  the  purpose  ox  confiscating  and 
destroying  that  which  is  condemned,  may  be 
determined  otherwise  than  by  ordinary  proces 
of  Judicial  investi^tion  or  by  chemiGd  analj- 
sis,  without  violatmg  the  constitutional  pn>- 
vision  as  to  due  process  of  law.  Deems  t 
Baltimore  (Md.)  541 

14  A  penal  ordinance  requirinf^  vendors  of 
milk  to  the  public  to  furnish  gratuitously  to 
sanitary  inspectors,  on  their  appHcHtion,  sam- 
ples of  milk  not  exceeding  one  half  pint  far 
inspection  and  analysis,  is  a  legitimate  ezercisr 
of  the  police  power  for  public  health,  and  if 
not  unreasonable,  vexatious,  or  oppressive. 
State  V.  Dupaquier  (La.)  16S 

15.  An  ordinance  prohibiting  any  public  sd 
dress  upon  any  of  the  public  grounds  of  & 
city,  such  as  Boston  common,  is  not  an  uncos 
stitutional  inierfereoce  with  free  speerl:. 
Com.  Y.  Davis  (Mass.)  712 

Notes  and  BniEFa 

Constitutional  law  ;  delegation  of  power  to 
insurance  commissioner.  715 

As  to  exemption  from  self-incrimination  of 
witnesses.  41S 

Statutes  requiring  screens  for  employes  on 
electric  cars.  81T 

As  to  searches  and  seizures.  1G2 

As  to  state  control  of  liquor  busineaa.       34^ 

CONTAGIOUS  DISEASES. 

Epidemics  of,  see  Municipal  Corfora 
TION8,  Notes  and  Briefs. 

See  also  Animals,  Notes  and  BbiefSw 

CONTEMPT. 

Notes  and  Briefs. 
Of    newspaper  proprietor  by    publicatioD 
without  knowledge.  779 

CONTRACTOR.  See  Nbgligbngb.  Nam 

▲KOBBISFa. 
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CONTRACTS.    Seeatoo  CovflrrruTTONAL 
Law,  11;  Eyidkkcb,  18,  14:  Laitdlord 

AND  TiCMANT,  1;    WaTBBS,  4 

1.  Cod  tracts  may  originate  in  advertise- 
meots  addressed  to  the  general  public.  An- 
derstm  y.  8t.  Louis  Bd.  of  Public  Schools  (Mo.) 

2.  The  intent  manifested  by  an  advertise- 
ment  for  bids  must  govern  in  its  interpretation. 
Where  tbe  advertisement  is  nothing  more  than 
a  suggestion  to  induce  offers  of  a  contract  by 
others,  it  imposes  of  itself  no  liability.        Id. 

8.  An  advertisement  for  bids  for  the  erection 
of  a  public  school  building,  declaring  that  the 
board  reserves  the  right  to  reject  any  or  all 
bids,  although  it  is  a  rule  of  the  board  that  all 
contiacts  shnll  be  let  '*to  the  lowest  and  best 
bidder/'  gives  the  lowest  bidder  no  cause  of 
action  for  awarding  the  contract  to  another, 
even  if  the  board  act  "arbitrarily  and  capri- 
ciously and  through  favoritism  "  w  awarding 
the  contract.  la. 

4.  The  promise  to  accept  an  order  of  another 
person,  made  to  procure  him  credit  with  a  third 
person,  is  within  the  statute  of  frauds.  Allen 
▼.  Leavens  (Or.)  620 

5.  The  benefit  of  the  statute  of  frauds  cannot 
be  claimed  by  one  who  is  not  a  party  to  the 
contract  and  is  not  sought  to  be  charged  there- 
by.   8t.  Louis,  K.  dtN.W.B.  Co.  v.  Clark  (Mo.) 

751 

6.  The  party  to  be  charged  may  waive  the 
Decessity  of  the  writing  required  by  tbe  statute 
of  frauds,  and  thereby  make  the  contract  bind- 

iDg.  at. 

7.  An  agreement  with  the  promoter  of  a  cor- 
poration to  construct  village  waterworks,  not 
to  organize  another  corporation  for  that  pur- 
pose or  to  ask  or  receive  a  franchise  from  the 
town  authorities  for  that  purpose,  is  not  against 
public  policy.  Oakes  v.  Cattaraugus  Water  Co. 
(N.  Y.)  644 

8.  Active  competition  between  a  stieet-rail- 
vray  company  after  it  has  adopted  electricity  as 
a  motive  power,  and  another  company  which 
has  a  steam  line,  will  not  relieve  tbe  former  from 
a  contract  to  run  cars  over  the  other's  track  to 
Its  depot,  although  it  was  made  when  the  use 
of  horse  cars  on  its  own  line  made  such  com- 
petition impossible.  Prospect  Park  dt  0.  L  R. 
Co.  V.  Conep  Island  db  B.  R.  Oo.  (N.  Y.)     610 

9.  A  street  railwav  company  which  by  con- 
tract has  provided  for  the  running  of  cars  by 
another  company  over  its  tracks  to  a  depot 
vrhich  it  uses  for  a  steam  railroad  is  not,  with- 
out express  provisions, restrained  thereby  from 
tbe  sale  of  its  franchises  and  road  to  a  rival  of 
tbe  other  company,  although  the  purchaser 
proceeds  under  the  franchise  to  construct  a  line 
between  the  depot  and  a  ferry  which  had  pre- 
viously been  reached  only  by  such  other  com- 
pany. Id. 

to.  A  final  provision  in  a  contract  binding 
the  party  and  his  legal  representatives  does  not 
bind  them  to  do  anything  from  which  he  is 
discharged  by  death  by  providing  for  a  substi- 
tuted performance  of  nis  undertakings,  which 
are  personal  in  their  character.  Marvel  v. 
Phiaips  (Mass.)  416 

11.  A  contract  by  an  assignee  of  an  inven- 

S6  L.R  A. 


tfon  to  advance  all  funds  requisite,  looking  to 
the  business  for  repayment,  and  to  manage  it 
f  rthe  joint  benefit  of  both,  involves  under- 
takings chiefly  personal  in  their  character  on 
his  part,  which  are  discharged  by  his  death,  so 
that  hift  executors  cannot  be  compelled  to  make 
advances  of  the  requisite  funds  for  the  busi- 
ness. Id. 

12.  A  statute  ccuing  the  defective  acknow- 
ledgment of  a  corporate  charter,  by  which  ex- 
isting personal  liability  of  the  corporators  on  a 
contract  of  the  company  was  defeated,  does 
not  impair  any  contract  oblicration  of  the  other 
party  to  the  contract.  Shields  y.  Clifton  Hill 
Land  Co.  (Tenn.)  609 

18.  An  assignment  for  the  purpose  of  evad- 
ing the  effect  of  exemption  laws  being  unlaw- 
ful before,  as  well  as  after,  the  passage  of  an 
act  prohibit jng  it,  the  act  affects  only  the  rem- 
edy; and  its  application  to  the  case  of  debts  in- 
curred prior  to  its  passage  does  not,  therefore, 
impair  the  obligations  oz  the  contracts.  Bishop 
V.  Middleton  (Neb.)  445 

14.  A  clause  binding  one  **  in  the  penal  sum 
of  $400"  for  the  true  performance  of  an  agree- 
ment not  to  practice  medicine  within  a  certain 
place  for  ten  yean  will  be  regarded  as  a  pen- 
alty, and  not  as  liquidated  damages,  where 
there  is  nothing  in  the  nature  of  the  contract 
or  the  circumstances  to  show  the  contrary  in- 
tent    Wilkinsons.  CoOeyiFsL)  114 

NoTBS  AND  Briefs. 

See  also  Duress;  Ikfaitts;  Landlord  and 
Tenant;  Municipal  Corforationb. 

Contracts;  effect  of  death  of  party  upon.  416 

CONVICTS.  See  also  Civil  Death,  Notes 
AND  Briefs. 

A  statute  prohibiting  a  convict  from  making 
any  conveyance  of  his  property  or  any  part 
thereof  during  imprisonment  does  not  prevent 
him  from  incurring  a  liabili^  by  executing  a 
bail  bond.    Kenyon  t.  Saunders  (R.  L)       282 

CORPORATIONS*  See  also  Contractk, 
7, 12;  Death,  1;  Embezzlement;  Estop- 
pel,  4;  Evidence,  10;  Fraud  and  Fraud- 
ulent Conveyances,  1,  2;  Garnish- 
ment, 2;  Pleadimo,  2;  Street  Hail- 

WATB,  7. 

1.  An  agreement  of  purchase  in  the  name  of 
a  corporation  a  day  or  two  before  the  actual 
filing  of  tbe  corporate  certificate  is  binding  if 
subsequently  ratified.  Beytnour  v.  Spring 
Forest  Cemetery  Asso.  (N.  Y.)  869 

2.  A  corporation  cannot  hold  on  to  property 
and  plead  tbe  doctrine  of  ultra  vires  against 
the  obligation  to  pay  for  it.  Id. 

d.  A  sale  of  property  to  a  corporation  formed 
by  the  owners  of  the  property  alone,  who  take 
in  payment  the  bonds  of  the  company  payable 
wholly  out  of  the  enterprise,  cannot  be  attacked 
as  fraudulent  by  reason  of  any  overvaluation 
of  the  property.  Id. 

4.  A  corporation  entitled  to  repudiate  a 
transaction  made  by  directors  for  their  own 
benefit  must  act  promptly  on  knowledge  of  the 
facts,  and  cannot  wait  and  speculate  upon  the 
chances  of  delay*  Id. 
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5.  Trustees  or  directors  of  a  S^^^S  corpora- 
tion are  not  by  virtue  of  tbeir  office  precluded 
from  buyiog  bonds  or  otber  lawful  obli^atious 
of  tbe  company  at  a  discount,  with  the  right 
to  enforce  them  against  the  company  for  their 
full  amount.  Seytfiour  y.  Spring  Forat  Cem- 
ttei-y  Am.  (N.  Y.)  869 

6.  The  president  of  a  corporation,  who  is  its 
general  manager,  has  authority  to  adopt  and 
RUify  a  contract  made  by  himself  for  the  cor- 
poration before  it  was  legally  created,  for  tbe 
performance  of  services  for  the  company, 
which  he  would  have  power  to  engage  if  no  pre- 
vious contract  existed.  OdkeB  y.  Cattaraugus 
Water  Co.  (N.  Y.)  644 

7.  Persons  doing  business  in  the  name  of  an 
assumed  corporation  after  filini;  articles  of  in- 
corporaiion  for  record,  but  before  any  stork  is 
subscribed  for  or  any  further  steps  taken 
towards  organization,  even  if  they  are  not  lia- 
ble as  stockholders  by  the  terms  of  the  stat- 
ute, are  personally  liable  as  partners,  under 
Wis.  Rev.  Slat,  s^s^  1771-1773.  providing  that 
DO  corporation  shall  have  legal  exis  ence  until 
such  articles  are  so  left  for  record,  and  that  in 
such  a  corporation  only  persons  holding  stock 
shall  be  members,  and  that  stockholders  shall 
be  personally  liable  until  one  half  of  the  capi- 
tal stock  has  been  subscribed  and  20  per  cent 
thereof  paid.  Wecliselberg  v.  Flour  City  Nat. 
Bank  (C.  0.  App.  7th  C.)  470 

8.  A  person  who  signs  articles  of  incorpora- 
tion which  are  filed  for  record  and  recorded 
may  be  liable  as  a  partner  for  permitting  the 
use  of  his  name  as  an  officer  of  the  corporation 
by  other  signers  of  the  articles  who.  without  be- 
coming legally  incorporated,  carry  on  busi- 
ness in  the  assumed  name  of  the  corporation, 
where  he  has  knowledge  of  such  use  of  his 
name,  or  is  guilty  of  negligence  in  not  know- 
ing it.  Id. 

9.  Regents  of  the  University  of  California, 
who  constitute  a  corporation  and  were  ex- 
pressly declared  by  statute  not  to  be  deemed 
public  officers,  cannot  be  held  individually 
liable  for  damages  on  account  of  negligence  re- 
specting poles  and  wires  of  a  telegraph  and 
telephone  line  maintained  by  the  corporation. 
Lundy  v.  Delmas  (Cal.)  661 

10.  A  purchase  of  land  in  the  name  of  a  cor 
poration,  the  charter  of  which,  prepared  for 
that  purpose  by  the  vendors'  attorney,  had  been 
signed  and  filed, but  defectively  acknowledged, 
and  for  which  purchase-money  notes  were  given 
signed  by  a  person  described  as  its  president, 
although  no  organization  by  election  of  offi- 
cers had  then  been  made,  does  not  make  him 
or  other  promoters  personally  liable  on  the 
purchase,— especially  when  the  corporation  at 
its  first  formal  meetmg  approved  the  purchase, 
and  the  vendors  have  recognized  it  as  the  pur- 
chaser on  foreclosure  of  the  vendors^  lien. 
ShiddSY,  Clifton  Bill  Land  Co.  (Tenn.)      509 

ir.  A  creditor  whose  debt  was  created  be- 
fore the  capitalization  of  the  company  or  any 
subscriptions  to  its  stock,  as  well  as  subsequent 
creditors,  can  enforce  the  liability  of  the  stock- 
holders for  unpaid  subscriptions.  Id, 

12.  Compensation  for  the  services  of  an  at- 
torney at  law  is  not  included  in  the  "wages  or 
salaries  to  clerks,  servanta,  or  employea/' 
2«  U  R.  A. 


which  are  entitled  fo  preference  in  paymeai 
from  the  assets  of  an  insolvent  corporation. 
under  Md.  Code,  art.  47,  g  15.  L^ewU  v. 
FiBfuT  (iMd.)  ^3 

18.  A  foreign  corporation  which  sfanply  coo- 
tracts  to  furnish  milling  machinery  aod  place 
it  in  a  mill,  without  having  any  oiBce  or 
agency  in  the  state,  is  not  carrying  on  buaness 
in  the  state  within  the  meaning  of  a  statutory 

Srohibition  of  carrying  on   business.     J#i^'A 
nil.  dk  Mfg.  Go,  y.  Oorion  (Teno.)  135 

14.  Retaliatory  statutes  will  not  be  enforced 
against  a  foreign  insurance  coi  poration  oo  tbe 
ground  of  alleged  restrictions  in  tbe  statutes  of 
the  Slate  which  created  it,  unless  it  is  clearly 
proved  that  those  statutes  would  have  tbe  re- 
strictive effect  which  is  claimed.  fV^pif, 
SUcens.  y.  Fidelity  dt  O.  hi».  Oo.  (III.)         ^5 

15.  Multiform  insurance  business  may  be 
carried  on  by  a  foreign  corporr^tion  In  a  state 
where  a  domestic  corporaiion  is  not  aiitborirrd 
to  do  so,  if  there  is  no  positive  prohibition  by 
statute.  Id, 

Notes  aitd  Bbiefsl 

Corporations;  liability  of,  on  contracts  of 
promoters;  cases  recognizing  liability;  modifi- 
cation of  the  doctrine  of  liability:  denial  of  lia- 
bility; Btatut<»ry  liability;  apparent  exceptioa 
to  the  rule;  limits  of  the  exception;  aervioes 
rendjered  after  incorporation ;  ratificaiio!:; 
means  of  ratification;  adoption;  reoeiviog  bene- 
fit; fraud;  becoming  party;  enforclDg;  ques- 
tion for  jury.  *  544 

Personal  liability  of  promoters  for  property 
purchased.  509 

Personal  liability  for  business  by  incompleie 
corporation.  471 

Liability  of  member  of,  for  libel  publislied 

without  his  consent.  779 

Liability  of  directors  for  concealment  of  con- 
dition of,  on  inquiry.  I4d 

Right  of  oflicera  to  speculate  in  claims 
against  company.  859 

Preference  of  wages  of  employes.  279 

COSTS.    Bee  Appeal  akd  Ebrob,  17. 
COUNTIES.    See  Boukdabieb,  1 ;  Taxes^  t 

COUPONS.    See  also  IirrEREsr,  & 

1.  Coupons  that  are  payable  to  bearer,  and 
that  are  attached  to  and  represent  the  semi- 
annual installments  of  inter es^t  accruing  upon 
railroad  bonds,  are  in  legal  effect  prcimi<>9or7 
notes,  and  possess  all  the  attribuleit  of  oegi>- 
tiable  paper.  Internal  Impron.  Fund  ▼.  Lnn't 
(Fla.)  743 

2.  Interest  coupons  on  negotiable  bonds 
may  be  detached  and  negotiated  separatel? 
by  simple  delivery,  and  sued  on  separateiy 
from  the  bond  after  the  bond  itself  has  been 
paid  and  satisfied,  as  well  as  before.  Id, 

3.  Tbe  cancellation  before  maturity  of  a 
negotiable  bond,  or  ita  payment  to  the  bolder, 
wiihout  notice  to  a  bona  fide  bolder  of  nego- 
tiable coupons  which  have  been  detached  and 
transferred  to  him,  cannot  aSect  his  rights. 
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Coupons;  qualities  of,  as  commerdal  paper. 

744 

C/OURTS.    See  also  Bottndaeieb,  1. 

1.  Jurisdiction  of  "controversies"  between 
dtizens  of  different  states,  given  to  federal 
courts  by  the  constitution, extends  to  all  "cases" 
or  "suits"  between  such  parties,  including  a 
liabeas  corpus  case  which  involves  the  rii$ht  to 
personal  liberty.  King  t.  McLean  Aiylum 
<C.  C.  App.  Ist  C.)  784 

2.  Jurisdiction  of  a  habeas  corpus  case  on 
the  ground  of  citizenship  may  exist  in  a  fed- 
eral court  under  U.  8.  Rev.  Stat.  §§  751. 752, 
vhere  the  strict  issue  between  citizens  of  dif- 
ferent states  is  whether  or  not  the  petitioner  is 
entitled  to  his  lit)eriy  from  restraint  as  an  in- 
sane person  anywhere.  Id. 

8.  Courts  may  declare  void  ordinances  and 
by-laws  which  are  not  reasonable.  De»  Moines 
(Hty  R,  Co.  V.  Dei  Mainee  (Iowa)  267 

4.  The  court  cannot  set  aside  as  unreason- 
able an  ordinance  which  authorizes  the  laying 
of  double  tracks,  when  a  statute  expressly  au- 
thorizes a  municipal  board  to  designate  the 
number  of  street  railway  tracks  that  shall  be 
laid  in  acy  street,  lane,  or  avenue  of  the  city. 
State,  KenneUy,  ▼.  Jereey  Ciiy{N,  J.  Sup.)  2»1 

5.  Neither  the  president  Judge  nor  the  two 
associate  judges  of  a  court  of  common  pleas, 
without  consultation  of  all  as  a  court,  can 
enter  a  valid  judement  or  order  in  a  case  after 
adjournment  of  the  court,  where  a  verdict 
was  rendered  in  the  case  and  motions  for  new 
trinl  and  for  judgment  non  obstante  veri- 
dicto  were  made  and  left  undecided  on  ad- 
journment.    Butts  T.  Armor  (Pa.)  218 

6.  The  death  of  one  judge  and  the  qualifi- 
cation of  his  successor  do  not  render  neces- 
sary a  rear^ument  of  a  case  previously  argued 
and  submuted,  where  the  surviving  judges, 
constituting  then  and  now  a  majority  of  the 
court,  are  agreed  as  to  its  disposition.  State 
▼.  Sioux  Falls  Brew,  Co.  (S.  D. )  138 

7.  An  assignment  for  the  benefit  of  credit- 
ors in  North  Dakota  does  not  place  the  prop- 
erty of  the  assignor  in  custody  of  law  so  as  to 
prevent  attachment.  Be  EnderUn  State  Bank 
(N.  D.)  598 

8.  The  court  will  not  consider  itself  bound 
by  a  prior  decision  upon  the  question  of  the 
constitutionality  of  a  law  regulating  the  liquor 
traffic,  no  rule  of  property  being  involved. 
State,  George,  y.  Aiken  (S.  0.)  846 

Notes  and  Bribf& 

Ck>urts;  acts  of;  power  of  separate  judges. 

214 

COVENANT.    See  Ii^junction,  4 

CRIMINAL  LAW.    See  also  Estoppel, 

1;  WiTMESSEB,  2,  8. 

Compelling  samples  of  milk  to  be  furnished 
by  dealers  for  inspection  and  analysis  is  not 
unconstitutional  as  forcing  them  to  furnish 
evidence  against  themselves.    State  y.  Dupa 
^w«T(La.)  162 

li.  R.  A. 


Notes  Ain>  Briefs. 

As  to  exemption  from  self-incrimination,  see 
WrrKKssEk 

Criminal  liability  of  newspaper  proprietor 
for  libel  published  without  his  consent.       770 

CUSTODY  OP  LAW.    See  Courts,  7. 

CUSTOM.    See  Check,  4. 

DAMAGES.    See  also  Appeal  and  Error, 
16;  Eyidbncb,  81,  82. 

1.  Provocation  does  not  necessarily  defeat 
exemplary  damages  for  an  assault  by  a  con- 
ductor on  a  passenger,  but  the  conduct  of  both 
may  be  considered  by  the  jury.  Baltimore  db 
0.  R.  Co.  ▼.  Barger  (Md.)  220 

2.  Gross  and  reckless  negligence  and  wanton 
indiHerence  to  the  rights  of  the  persons  libeled 
may,  without  any  direct  intention  to  injure, 
constitute  such  malice  as  will  justify  exemplary 
damages.  Prese  Pub,  Co.  ▼.  McDonald  (C.  C. 
App.  2d  C.)  581 

8.  Failure  to  make  any  effort  to  verify  the 
accuracy  of  a  libelous  despatch,  before  print- 
ioe  it  in  a  newspaper,  may  be  found  by  the 
jury  to  constitute  such  reckless  and  wanton 
disregard  of  the  rights  of  others  as  to  sustain 
a  verdict  for  punitory  damages.  Id. 

4.  The  duty  to  minimize  loss  requires  a 
buyer,  upon  breach  by  the  seller  of  a  contract 
to  sell  goods  upon  credit,  to  accept  the  latter's 
unconditional  offer  to  sell  at  a  reduced  price 
for  cash  on  delivery,  where  he  is  able  to  accept 
it  and  goods  of  that  kind  and  quality  are  not 
purchasable  from  other  parties.  Latorence  v. 
Porter  (C.  C.  App.  6th  C.)  167 

6.  The  cost  of  appliances  purchased  in  an 
attempt  to  procure  water  from  a  well  after  its 
flow  had  been  impaired,  and  not  the  value  of 
the  use  of  such  appliances,  is  to  be  considered 
as  an  element  of  damages  for  interfering  with 
the  flow,  where  it  appears  that  they  were  in- 
effectual, and  does  not  appear  that  they  added 
to  tbe  value  of  the  property  or  were  of  value 
after  use.     WiUis  v.  Perry  (Iowa)  124 

6.  A  recovery  of  $4,000  is  held  not  excessive 
for  the  death  of  a  workman  thirty-one  years 
of  age.    Bright  v.  Barnett  db  Record  Co.  (Wis.) 

524 

7.  The  looa  of  prospective  ofT spring  by  mis- 
carriage cannot  be  considered  as  an  element  of 
the  recovery  in  an  action  by  a  husband  for  the 
loss  of  his  wife's  services  and  the  expense  re- 
sulting from  a  personal  injury.  Butler  v. 
Manhattan  JSL  O?.  (N.  Y.)  46 

8.  Property  is  not  damaged  so  as  to  require 
compensation  in  an  eminent  domain  case,  if  its 
price  or  value  has  not  been  depreciated,  al- 
though the  statute  denies  the  right  to  set  off 
any  benefits  or  advantages  against  the  compen- 
sation for  damages.  Metropolitan  West  Side 
Elev.  R.  Go.  V.  Stickney  (111.)  778 

9.  The  fact  that  other  property  in  the  vicin- 
ity is  also  increased  in  value  from  the  same 
cause  will  not  justify  excluding  special  benetits 
from  consideration  m  considering  the  question 
of  damages  in  an  eminent  domain  case.        Id, 

10.  A  railroad  company  in  condemning  a 
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right  of  wa^  may  stipulate  to  provide  for  tbe 
owner  certain  crossings,  and  have  the  damages 
assessed  with  reference  to  tbe  condition  of  the 
property  with  such  crossing,  although  tbe 
statute  does  not  in  terms  provide  that  the  com- 
pany may  reserve  to  the  land  owner  such  an 
easement.  j3t,  Louis,  K,  db  N,  W.  B.  Co,  v. 
Clark  (Mo.)  761 

11.  The  fact  that  a  railroad  is  not  obliged  to 
continue  a  present  custom  to  mnke  no  cnarge 
for  hauling  over  switches  should  be  considered 
in  estimating  damages  in  a  condemnation  case. 

Id. 

13.  Injury  to  a  part  of  a  tract  of  land  which 
is  cut  on  by  a  railroad  from  connection  by 
private  switches  with  a  terminal  railway  should 
be  considered  in  estimating  damages  on  con- 
demnation, as  a  crossing  for  a  private  switch 
cannot  be  condemned.  Id. 

NoTBB  AND  Briefs. 
See  also  Appeal  and  Ebror. 

Damages;  mitigation  of,  for  breach  of  prom 
Ise  of  marriage.  480 

Mitigation  of  damages  in  condemnation  cases 
by  preserving  to  the  land  owner  an  estate, 
rights,  or  easements  in  respect  to  the  prop 
erty: — (1)  discretion  to  take  less  than  might  be 
taken;  (2)  temporary  occupation;  (8)  easements 
or  improvements  secured  to  the  land  owner; 
(4)  effect  of  filing  plan  and  description;  (5)  pav 
ment  to  be  made  in  money.  751 

Duty  to  minimize.  167 

In  condemnation  case  for  property  injured. 

778 

For  improper  use  of  water  from  welL      124 

DAMS.    Bee  Waters,  10, 11. 

DEATH.  SeealsoCoNTKACTS,  10, 11;  Dam- 
ages, 6;  EvTDENCB,  80;  Municipal  Cor- 
porations, 6. 

1.  A  private  corporation  may  be  liable  for 
causing  the  death  of  a  person,  under  the  Texas 
statute  creating  liability  when  the  death  of  anv 
'*person*'  is  caused  by  the  wrongful  act,  negli 
gence,  etc.,  of  "another."  Fleming  v.  Tejraa 
Loan  Agency  (Tex.)  250 

2.  A  mother  is  dependent  upon  a  boy  eleven 
rears  old  so  as  to  give  her  a  right  of  action  for 
his  death,  when  the  members  of  the  family 
are  mutually  dependent  upon  the  labor  of 
one  another  for  their  support,  and  the  boy's 
labor  aiding  the  father  on  the  farm  and  his 
mother  in  the  house  is  worth  $6  per  month. 
Atlantic  db  C  Air- Line  R.  Co.  y.  Qravitt 
(Ga.)  658 

Notes  and  Briefs. 

Death;  liability  of  corporation  for  causinir. 

250 

Liability  of  municipality  for  murder  by  mob. 

882 

DEBTOR  AND  CREDITOR. 

Large  profits  produced  by  the  skill  and  labor 
of  a  husband  engaging  in  business  in  his  wife's 
name,  on  her  capital  and  credit,  which  are 
over  and  above  the  necessary  expenses  and  in* 

S6  L.  K.A. 


debtednesB  of  the  business,  including  tbe 
port  of  the  family,  may  be  apportioned  by  a 
court  of  equity  between  bis  wite  and  fats  exist 
ing  creditors.    Boggess  v.  JUefiardi  CW.  Ya.) 

Notes  and  Briefs. 

Creditor's  claim  to  debtor's  earnings 
vices  given  to  wife. 

DEDICATION.    See  HiGBn^v-AYS,  ft. 

DEED.    Bee  Infants,  (S. 

DEFENSE.    See  Action  or  Suit,  3;  Cos 
TRACTS,  6;  Sunday,  2. 

DEFINITIONS.        See     also     Cojckon; 
Courts,  1;  Infants,  2. 

A  necessary  implication  means  not  natixra] 
necessity,  but  so  strong  a  probability  of  the 
intention  that  one  contrary  to  that  wbi<^  is 
imputed  to  the  party  using  the  language  can- 
not be  supposed.  Detroit  Oitizenr  Street  & 
Go.  ▼.  Detroit  (C.  C.  App.  6th  C.)  €67 

DELEGATION    OF    POWER.       See 

Constitutional  Law,  1-8;    Rsuoiors 

SOGIBTIBS,    11. 

DESCENT     AND     DISTRIBUTION. 

See  also  Conflict  of  Laws. 

1.  The  common-law  right  of  a  husttaod  to 
bis  wife's  intestate  personalty  is  not  takes 
away  by  statutes  authorizing  a  married  womas 
to  hold  property  as  if  unmarried  and  dispose 
of  it  at  death.    Kenyan  v.  Saundere  (R.  L )  282 

2.  A  statute  which  provides  that  '^bastards 
also  shall  be  capable  of  inheriting  or  of  trans> 
mitiing  inheritance,  on  the  part  of  their 
mother,  in  like  manner  as  if  they  bad  beec 
lawfully  beffotten  of  such  mother,"  only  makes 
the  bastard  legitimate  so  far  as  bis  mot  her  ii 
concerned,  and  not  so  far  as  her  kindred  are 
concerned,  and  be  cannot  take  by  inheritance 
from  collateral  kindred  upon  his  mother's  side. 
Williams,  WaUace,  ▼.  Kimball  (Fla.)  746 

8.  The  ancient  law  of  England,  which  re- 
ceived legislative  affirmation  by  the  statute  of 
Merton  (20  Henry  III.),  under  which  onlip  those 
were  lawful  heirs  in  the  descent  of  reaf  eatiile 
who  were  born  after  the  actual  marriai^  of 
their  parents,  is  the  law  in  Florida,  except 
where  it  has  been  modified  by  statute.  JtL 

4.  Offspring  of  slave  marriages  which  had 
terminated  before  or  had  never  been  recog- 
nized by  the  parties  thereto  after  they  became 
free  persons,  have  no  inheritable  blood,  and 
cannot  inherit  propertv  acquired  by  their  an 
cestors  after  emancipation.  Jd. 

DRAINS    AND    SEWBRS.      See    also 
I^oiBANCES,  8;  Watcbs,  14. 

Notes  and  Bbiefsl 

Drains  and  sewers;  permttting  leakaire  of 
oil  into.  175 

Liability  of  landlord  to  third  persoos  as  to 
condition  of.  197 
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1.  The  defense  of  duress  Is  Dot  coDdf tinned 
oD  the  restoration  of  notes  and  collateral  which 
were  surreodered  when  the  obligation  in  suit 
was  ohtaioed  from  the  defendant  by  threats  of 
prosecuting  her  husband  for  the  forgery  of 
such  collateral,  where  she,  under  direction  of 
a  friend  to  whom  the  papers  were  delivered, 
and  with  the  knowledge  of  the  plaintiff's 
agent  who  surrendered  them,  gave  the  papers 
to  her  husband,  who  has  since  died,  and  they 
cannot  be  found.  City  NaL  Bank  Y.  £u9- 
uorm  (Wis.)  48 

9.  Written  securities  extorted  by  means  of 
threats  of  prosecution  for  criminal  offenses  of 
which  the  party  threatened  was  guilty  in  fact, 
but  which  were  in  no  manner  connected  with 
the  demand  for  which  compensation  was 
sought,  may  be  avoided  by  the  parties  execut- 
ing them,  not  onl^  in  the  hands  of  the  original 
payee,  but  of  his  assignees  having  notice  of 
the  circumstances  under  which  such  securities 
were  taken.    Thomp9on  ▼.  Niggley  (Ean.)  808 

Notes  akd  Bbiefs. 

Duress;  what  constitutes.  808 

Contracts  secured  by  threats  of  prosecution 
of  a  relative:— <L)  general  nature  of:  (a)  void- 
able on  the  ground  of  duress:  (b)  contrary  to 
public  policy:  {e)  not  enforceable  for  want  of 
consent;  {d)  relievable  against  in  equity;  (II.) 
duress  as  a  defense;  (III.)  nature  of  the  duress 
or  menace;  (lY.)  in  the  case  of  parent  and 
child;  (V.)  to  relieve  husband  or  wife;(VL) 
other  relationa  48 

EASEIIENTS.     See  also  Stbbbt  Rail- 
ways, 6. 

NoTBS  AiTD  Briefs. 

Easements;  reserved  in  condemnation  case, 
see  DAMAaES. 

EI<i:CTION  OF  REMEDY.    See  Action 
OB  Suit,  1,  d. 

ELECTRICAL   USES   AND   APPU. 
ANCES.    See  also  Proximate  Cause, 

1;  £VIDENCB,  7. 

1.  Attaching  a  telephone  wire  to  a  flagstaff 
on  a  barn,  without  the  owner's  consent  or 
knowledge,  and  leaving  it  connected  only  with 
a  pole  on  another  building,  renders  one  liable 
for  the  burning  of  the  barn  by  lightning  con- 
veyed by  the  wire  from  the  pole  on  the  other 
building.  Jaekton  v.  Wiicomin  TeUph.  Co, 
<Wis.)  101 

2.  A  boy  ten  years  old  is  not  chargeable 
^itb  contributory  negligence  in  touchmg  a 
loose  guy  wire  hanging  from  a  pole  on  or  near  a 
sidewalk  carrying  electric  wires,  and  which  is 
in  fact  charged  with  a  deadly  current  hy  con- 
nection with  the  feed  wire  oi  a  street-railway 
company.    Edynes  v.  Baleigh  Oas  Co.  (N.  C.) 

810 

Notes  and  Briefs. 

Negligence  as  to  guy  wire  dangerously 
char^.  810 

20  L.  R  A 


ELECTRIC  RAILWAYS.  See  also 
Eiokent  Domain,  12. 

Notes  Ain>  Briefsl 

Electric  railways;  statutes  requiring  screens 
on  cam  817 

ELEVATED  RAILROADS. 

An  elevated  railroad  supported  by  posts, 
with  enclosed  sides,  is  a  "railway,"  and  not  a 
"street  railway,"  within  the  meaning  of  Iowa 
Code,  §  464,  allowing  municipal  authorities  to 
authorize  or  forbid  the  location  of  either  in  a 
street,  but  providing  for  compensation  where 
a  railway  is  laid  thereon.  Freidajf  v.  8ioux 
CUy  Rapid  Transit  Co.  (Iowa)  246 

EMBEZZLEMENT. 

An  employ^  of  a  foreign  corporation  cannot 
defend  a  charge  of  embezzlement  on  the  ground 
that  the  corporation  had  not  complied  with  the 
conditions  of  the  statutes  so  as  to  have  the  right 
to  acquire,  hold,  collect,  or  pay  out  money  in 
the  state.    State  v.  CtBrien  (Tenn.)  252 

EMINENT  DOMAIN.  See  also  Dam- 
AOEs,  8-12;  Evidence,  24,  25;  Waters, 
18. 

1.  Provision  as  to  taking  private  property 
for  public  use  without  compensation  does  not 
prevent  the  taking  of  milk  from  dealers  for  in- 
spection and  analysis.  State  y.  Dupaquier 
(La.)  162 

2.  The  use  of  a  public  toll  bridge  for  an 
electric  railway  on  payment  of  adequate  tolls 
is  not  a  taking  of  or  injury  to  the  property  in 
the  exercise  of  the  power  of  eminent  domain. 
Piitamrgh  df  W.  E.  Foes.  R.  Co.  v.  Point 
Bridge  Co.  (Pa.)  823 

8.  Condemnation  by  a  city  of  the  works  and 
franchise  of  a  water  company  may  be  author- 
ized by  statute  on  the  ground  that  it  is  for  a 
public  use  of  a  higher  and  wider  scope.  Be 
Brooklyn  (N.  Y.)  270 

4.  A  statute  authorizing  a  city  to  acquire 
the  property  of  a  water  company,  declaring  the 
acquisition  to  be  in  the  public  interest  and  for 
the  public  use,  is  not  unconstitutional  because 
of  its  failure  to  designate  the  particular  public 
use  for  which  it  is  taken.  Id. 

5.  The  owner  of  the  fee  of  land  an  easement 
in  which  is  condemned  for  railroad  uses  is  not 
entitled  to  any  use  of  the  land  except  necessary 
crossings,  under  tbe  Missouri  statutes,  which 
require  the  right  of  way  to  be  fenced  by  tbe 
railroad  company,  and  provide  that  a  person 
walking  on  the  track  when  injured  by  a  train 
shall  be  deemed  a  trespasser.  St.  Louis,  K.  dk 
N.  W.  B.  Co.  V.  Clark  (Mo.)  751 

6.  An  offer  of  a  stipulation  as  to  the  manner 
of  using  the  easement,  for  tbe  purpose  of  re- 
ducing damages  at  a  jury  trial  in  a  condemna- 
tion proceeding,  will  have  the  same  effect  as 
an  amendment  of  tbe  petition  upon  defendant's 
right  to  a  continuance  in  case  he  is  taken  by 
surprise.  Id. 

7.  Paying  the  damages  awarded  by  com- 
missioners m  a  condemnation  proceeding,  and 
taking  possession  of  the  land,  will  not  prevent 
the  oiiering  in  evidence  of  a  stipulation  as  to 
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the  manner  of  using  the  easement  upon  a  sab- 
Bpquent  jury  trial,  for  the  purpose  of  reducing 
tbe  award.  J3i.  Loui$,  E.  d  N.W.B.  Co.  ▼. 
Oiark  (Mo.)  761 

8.  There  is  no  taking  of  property  of  a  rail- 
road company  by  reason  of  tbe  binolrance  and 
burden  imposed  by  tbe  crossing  of  its  tracks 
by  a  street  railway  wbicb,  in  exercising  its 
franchise  in  enjoyment  of  the  public  easement, 
is  laying  its  tracks  along  tbe  street  Chicago 
db  0,  Terminal  B,  Co.  T.  WhiUng,  K  A  B.  C. 
Street  JR.  Co.  (Ind.)  887 

9.  A  lease  by  a  railroad  company  to  other 
companies  of  tne  right  to  use  its  tracks  for 
terminal  purposes  does  not  impose  an  addi- 
tional buraen  upon  tbe  land  entitling  tbe  owner 
of  the  fee  to  further  compensation.  Miller  v. 
Qfun  Bay,  W,  db  8t.  P.  B,  Co.  (Minn.)      448 

10.  An  elevated  approach  to  a  public  bridge 
built  in  a  street  does  not  impose  any  additional 
servitude,  or  entitle  the  abutting  owner  to 
damages  for  the  consequent  depreciation  in  the 
value  of  his  property.  Willie  v.  Winona 
(Minn.)  142 

11.  The  fact  that  tolls  for  the  use  of  a 
bridge  aie  charged  by  a  city  under  legislative 
authority  does  not  make  the  use  of  a  street  for 
an  elevated  approach  thereto  an  additional 
servitude.  Id, 

12.  The  trolley  system  of  propelling  street 
cars,  as  at  present  used  for  tbe  transportation 
of  passengers  through  the  streets  of  a  city,  is 
within  the  public  easement  over  urban  lii^h 
ways.  StaUt  Kenrtelly,  v.  Jereey  City  (N.  J. 
8up.)  281 

Notes  and  Briefs. 

Measure  of  damages  in  case  of,  see  DAMAOsa 

Additional  burden  on  highway  by  approach 
to  bridge.  142 

Additional  burden  of  elevated  railway.    247 

Additional  servitude  in  use  of  railroad  by 
several  companies.  448 

Condemnation  of  waterworks  by  city.  272 
EPIDEMIC.    See  Health,  2,  8;  Munici- 

FAIi  CORFOKATIOlfS,   NoTES  AND  BllIEFS. 

EQUITY.    See  also  Boundabies,  1. 
Notes  and  Briefs. 
Equity;  Jurisdiction  of,  as  to  boundaries.  749 

ESTOPPEL.    See  also  Action  ob  Suit,  2; 
Banks,  8;  Inbubance,  9,  10. 

1.  Tbe  rule  of  estoppel  may  be  applied  in 
criminal  as  well  as  in  civil  cases.  State  v. 
(//^nVn  (Tenn.)  252 

2.  Delay  in  seeking  an  injunction  aarainst  di- 
version of  water  will  not  prevent  relief  from 
further  injury.  Rigney  v.  Tacoma  Light  db  W. 
Co.  (Wash.)  425 

8.  A  city  which  has  expressly  or  impliedly 
licensed  tbe  erection  of  an  awning  over  a  side- 
walk is  equitably  estopped  to  revoke  such  li 
cense  needlessly  or  capriciously  until  sufficient 
time  has  elapsed  to  allow  those  incurring  the 
expense  of  erecting  tbe  awning  to  realize  by 
use  and  enjoyment  a  fair  return  for  the  outlay. 
Augusta  v.  Bv/rum  (Ga.)  840 

26  L.  R.  A. 


4  Persons  who  have  sold  land  to  a  defect 
ively  organized  corporation,  and  taken  back 
purchase-money  notes,  will  be  estopped  from 
denying  tbe  corporate  liability  and  seeking  a 
recovery  from  the  corporators  of  tbe  amoant 
due.  if  for  more  than  five  veara,  and  until  after 
the  company's  charter  and  contracts  have  bcea 
expressly  validated  by  the  legislature, tbey  have 
recognized  tbe  notes' aa  corporate  obligatioos. 
and  attempted  to  en  force  them  by  legal  prooae 
against  the  corporation.  Shielde  t.  Clifton 
HiU  Land  Co.  (Tenn.)  509 

EVIDENCE.    See  also  Afpbai.  axd  Cb- 

BOB,  8,  10. 

Judicial  notice. 

1.  It  is  common  knowledge  that  ft  Is  tbe 
dut^  of  passenger  conductors  lo  enter  and  leave 
their  trains  while  in  motion.  Dailey  v.  Pre- 
ferred Maeonie  Mut.  Aed.  Aeeo.  (Mich.)      171 

2.  The  court  cannot  know  judicially  that  a 
cable  car  or  a  horse  car  is  so  constructed  aL-d 
operated  as  to  require  the  same  means  of  pro 
tection  for  operators  as  is  required  on  electric 
cars.    State  v.  Ntleon  (Ohio)  SIT 

8.  It  is  a  matter  of  common  knowledge  tbsi 
in  tbe  latitude  of  Wisconsin  violent  thunder 
storms  occur  at  certain  seasons  of  the  year,  and 
that  prominent  objects,  such  as  trees,  poles,  acd 
hiph  buildings,  are  often  struck  by  ligbtoiDg 
and  burned.  Jackeon  v.  Wieeoftein  Tdepk.  ''^ 
(Wis.)  101 

4.  It  is  a  matter  of  common  notoriety  that 
the  cattle  in  a  part  of  Texas  are  infected  witii 
a  microbe  or  germ  of  the  Texas  or  Spanish 
fever,  which  can  be  communicated  to  otlier 
cattle.     Orimee  v.  Eddy  (Mo.)  6£ 

6.  The  court  will  not  take  Judicial  notice 
that  beer  is  a  malt  or  intoxicating  liquor,  wbfit 
it  is  not  named  in  the  statute  as  to  intoxicatmz 
liquors,  and  there  is  no  evidence  as  to  the  por- 
pose  for  which  the  beer  was  bought,  or  its 
effects  on  those  who  used  it,  or  that  it  ceo 
tained  malt  State  v.  Sioux  Falls  Brew.  *''-. 
(S.  D.)  life 

Presnniptions  and  burden  of  proof 

6.  Proof  of  the  malt  or  intoxicating  qualitr 
of  beer  must  be  made  in  order  to  abow  illecal 
sale  of  such  liquors  under  a  statute  which  does 
not  name  beer,  but  prohibits  the  sale  Ct  spirit 
uous,  malt,  vinous,  fermented,  or  other  intoxi- 
cating liquors.  K 

7.  Negligence  is  prima  facie  shown  on  tbe 
part  of  an  electric-light  company  by  proof 
that  a  guy  wire  hanging  to  tbe  ground*  from  & 
tree  was  charged  with  a  deadly  current  bj 
connection  with  feed  wires  of  a  railway  com 
pany.     Haynee  v.  BalHgh  Oas  Co.  (N.  C.)    810 

8.  Tbe  burden  is  on  one  charged  with  in- 
juring adjoining  propertv  by  the  fumes  gen- 
erated in  his  factory,  of  showing  that  tbe 
injury  complained  of  proceeds  from  other 
causes,  if  the  liability  of  the  fume.«  to  caose 
tbe  injury  is  shown.  P)roet  v.  Berkeley  Phm- 
phate  Co.  (S.  C.)  693 

9.  Libelous  publications  are  presumed  to  be 
made  maliciously.    State  v.  Maeon  (Or.)    779 

10.  No  presumption  of  dishonest  or  dishon- 
orable conduct  on  the  part  of  the  directors  of 
a  corporation  can  be  indulged  after  they  aod 
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onost  of  their  original  asBOcfatei  are  dead. 
Seymour  ▼.  Spring  FortMt  CemsUry  Ammo, 
IN.  Y.)  859 

ll.  It  will  be  presamed,  in  the  abaence  of 
evldeoceto  the  contrary,  that  tboee  who  erected 
a^vniDfilB  which  have  existed  over  sidewalks 
in  a  city  for  from  nine  to  twenty  years  have 
beeo  GompcDAated  by  their  use  for  tbeez[)ondi- 
tures  made  upon  the  faith  of  a  license  granted 
bv  the  city  foi  their  erection.  Augusta  ▼. 
Jlnrum  {Q9i.)  840 

18.  The  burden  is  on  the  insurance  compsny 
to  prove  that  an  accidental  death  was  from 
one  of  the  excepted  causes  under  a  policy 
covering  death  through  extraordinary,  violent, 
and  accidental  means  **  within  the  intent  and 
meaning  of  the  conditions"  therein  recited. 
A^nthony  v.  Mercantile  Mut.  Acei.  As90.  (Mass.) 

406 

18.  A  contract  whereby  a  corporation  re- 
ceives needed  property  in  payment  of  stock 
subscriptions,  is  presumed  valid  until  the  con- 
trary is  shown.  S/iields  v.  Clifton  Hill  Land 
Go.  (Tenn.)  509 

14.  The  burden  is  on  the  other  party  to  show 
tbat  a  contruct  with  an  infant  was  fair  and 
reasonable  and  free  from  any  fraud  or  over- 
reaching on  bia  part.  Johnson y.  ^oitkweitem 
Mut,  L,  Int.  Oo.  (Minn.)  187 

15.  No  proof  of  the  law  of  the  state  where 
the  injury  occurred  is  necessary  to  sustain  a 
comnion-lnw  action  in  another' state  for  per- 
soiiHlinjwiies  caused  by  defendant's  negligence. 
Bunixct  V.  Missouri  P,  H.  Co.  (Mo.)  884 

Parol  as  to  writing. 

16.  Esirin^ic  evidence  is  admissible  to  iden- 
tify land  owned  by  a  testator  with  that  de- 
acribed  in  a  devise  as  belonging  to  him,  with 
amisdrscription  of  the  quarter-section  in  which 
it  was  located.    Eekfordv.  Eckford(lovi/SL)   870 

17.  Parol  testimony  may  be  given  to  show 
that  the  signer  of  proofs  of  loss  by  accident 
could  not  read  them  and  was  ignorant  of  a 
statement  therein  to  the  effect  that  the  pay- 
ment of  certain  money  should  be  a  fuU  dis- 
cbnrge.  Lord  Y.  American  Mut.  Aeci.  Asso. 
(Wis.)  741 

18.  iAn  order  by  an  agent  on  his  principal 
for  the  shipment  of  goods  of  a  certain  amount 
at  specified  prices,  to  a  firm  which  writes  its 
signature  after  the  word  "Accepted"  iipon 
the  order,  but  leaves  blank  the  place  for  the 
name  of  the  purchaser,  where  there  is  no  ex 
plicit  statement  of  sale  or  purchase  therein,  is 
open  to  extrinsic  evidence  to  show  that  the 
acceptance  did  not  constitute  a  purchase  of  the 
quantity  of  goods  specified,  but  tbat  they  were 
shipped  for  some  other  purpose  not  expressed 
in  the  instrument.    Colgate  y.  Latta  (N.  C.)  821 

Opiniona. 

Id.  A  man  of  experience  in  the  business  may 
give  an  opinion  as  to  the  sufficiency  of  the 
bars  or  slnts  in  a  stock  car  for  their  purpo«:e. 
Betts  Y.  Chicago,  R.Ld  t.R.  Co.  (Iowa)    24d 

20.  The  mere  opinion  of  a  locomotive  en 
^ineer  that  a  passenger  train  consisting  of  a 
locomotive  and  its  cars,  running  down  grade 
at  45  miles  an  hour,  could  be  stopi  ed  within 
a  distance  of  100  yards,  is  not  sufiScient  to 
overcome  positive  and  uncontradicted  evidence 
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of  the  engineer  and  fireman  upon  the  train 
tbat  everything  possible  was  done  to  stop  it, 
and  that  it  ooiud  not  be  stopped  within  a  dis- 
tance of  400  yards, — especially  whei  experts 
corroborate  them.  Atlanta  dt  0»  Air-Line  R, 
09.  T.  Qravitt  (Ga.)  553 

81.  Witnesses  may  state  their  understanding 
as  to  whom  libelous  charges  refer,  when  the 
words  are  ambiguous  and  their  application 
doubtful,  whether  the  proceeding  is  civil  or 
criminal.    State  y.  Mason  (Or.)  77d 

ConfeaaioDS. 

23.  Confessions  by  a  wife  in  the  absence  of 
her  paramour  are  not  admissible  in  evidence 
agsinst  him.    Sanborn  v.  Oale  (Msss.)        864 

23.  A  man  cannot,  in  an  action  against  his 
wife's  paramour  for  alienating  her  affections, 
testify  as  to  her  confessions  to  him,  under  the 
Massachusetts  statutes  forbidding  him  to 
testify  as  to  private  conversations  with  his 
wife.  id. 

Miaeellaneoaa* 

24.  Evidence  of  sales  of  similar  property 
in  the  neighborhood  about  the  ssme  time  are 
admis8it)le  to  aid  the  jury  in  determining  the 
damage  in  an  eminent  domain  case.  St,  £ouis, 
K.  dk  JV.   W.  R,  Co.  Y.  Clark  (Mo.)  751 

25.  A  parol  offer  by  another  road  to  provide 
side  tracks  and  switches  for  a  wharf  if  they 
should  be  needed  in  the  future  is  too  remote  to 
be  a  proper  element  of  damage  in  a  condemna- 
tion proceeding  for  a  railroad  right  of  way 
which  will  cut  off  the  possibility  of  communi- 
cation between  the  wharf  and  such  road.    Id, 

26.  The  effect  upon  different  horses  which 
are  ordinarily  safe  and  gentle,  of  a  suspended 
flacr,  may  be  shown  on  the  question  whether  or 
not  a  horse  frightened  by  it  was  ordinarily 
safe  snd  gentle.    Bemis  v.  Temple  (Mass.)  254 

27.  A  conductor's  declaration  that  a  passen- 
ger who  had  been  ejected  "  ought  to  have 
broke  his  darned  neck."  or  words  similar 
thereto,  made  to  a  person  who  had  come  to 
him  saying  he  feared  the  man  was  hurt  in  the 
ejection,  with  a  request  that  he  be  taken  on 
board  acuin, — is  not  admissible  as  part  of  the 
res  gestSB.  Barker  ▼.  St,  Louis,  i.  M,  db  S.  R. 
Co.  (Mo )  843 

28.  The  brutal  remark  of  a  brakeman  to  a 
woman  in  reply  to  her  exclamation  of  pain  in 
consequence  of  a  blow  received  through  his 
negligence  cannot  be  proved  as  a  part  of  the 
res  gestsB,  on  the  question  of  such  negligence. 
Butler  V.  Manhattan  R,  Co.  (N.  Y.)  46 

29.  Evidence  of  abusive  lansunge  by  a  pas- 
senger to  a  conductor  on  another  occasion  is 
not  admissible — at  least  without  showing  how 
long  it  was  before — in  an  action  for  assault  by 
the  conductor.  Baltimore  dt  0,  R,  Co.  v. 
Bafger  (Md.)  220 

80.  Testimony  respecting  the  relations  of 
the  deceased  to  his  father  and  mother,  and  his 
obiii^'iition  to  support  them,  and  their  depend- 
ence upon  him,  is  proper  in  an  action  by  an 
fldministrator  for  wron<;fu)ly  causing  his 
death.  Brig?it  v.  Barnett  db  Record  Co. ( Wis. )  534 

81.  The  condition  in  life  and  station  in 
society  of  the  plaintiff  in  a  lit)el  suit  may  l>e 
shown  to  enhance  damages.  Fresa  Pub.  Co. 
T.  MeDonild  (0.  0.  App.  2d  0.)  681 
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83.  TefitimoDj  aa  to  profits  made  from  the 
bath  biisiDess,  and  as  to  the  extent  and  char 
acter  of  the  patronage,  is  admissible  to  assist 
the  jury  in  estimating  the  measure  of  damages 
for  mterference  with  the  business.  WiUis  v. 
Perry  (Iowa)  124 

83.  Testimony  as  to  knowledge  of  the  busi- 
ness and  fioancial  affairs  of  a  person  against 
whom  an  attachment  suit  was  broueht,  and  of 
his  efforts  to  borrow  money,  is  admissible  on 
the  question  of  probable  cause  and  malioe,  in 
a  suit  for  malicious  prosecution  of  such  at- 
tachment suit.    Le  Clear  y.  FerkiM  (Mich.) 

627 

Notes  Ain>  Bbiefs. 

Evidence;  burden  of  proof  of  breach  of 
condition  in  insurance.  406 

Parol,  to  show  mistake  in  devise.  870 

t  Parol,  as  to  order  for  goods.  821 

Opinions  of  experts.  248 

Of  declarations  of  promoter  against  cor- 
poration. 649 

Res  gestsB  as  to  past  transactions.  46 

To  show  nnisanoe  or  danger.  254 

EXCAVATION.  See  NRGLiaENCfl.  Notes 
aud  Briefs. 

EXCISE.    See  Taxes.  2,  8. 

EXECUTION. 

1.  An  execution  against  a  married  woman 
for  a  fine  on  conviction  of  a  misdemeanor  may 
be  levied  upon  her  separate  estate,  personal  or 
real,     Oill  v.  State  {W,  Va.)  655 

2.  The  writ  of  fieri  facias  upon  a  Judgment 
for  a  fine  against  a  person  convicted  of  a  mis- 
demeanor ought  to  run  against  goods  and  chat- 
tels and  real  estate.  Id, 

EXEMPTION.     See   Abbtonment;   Con- 
tracts, 13;  Garnishment,  2. 

EXTRADITION.    See  also  Arrest. 

Notes  and  Briefs. 

Extradition;  right  to  detain  fugitive  to  await 
arrival  of  extradition  papers: — ^in  general;  ar- 
rest without  warrant;  international  extradition; 
English  decisions;  surrender.  88 

FERTILIZERS.    See  Nuisances,  8. 
FINE.    See  Execution. 

FOOD.    See  also  Constitutional  Law.  4. 
18,  14. 

Notes  and  Briefs. 

Food;  ordinance  for  destruction  of  impure 
milk.  .   642 

Ordinance  for  inspection  of  milk.  162 

FRANCHISE.    See  Waters,  8. 

FRAUD.    See  also  Debtor  and  Cebditob. 

1.  A  stockholder  is  not  under  legal  obliffa- 
tioD  to  slate  the  fact  that  the  corporation  iaui- 
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solvent,  to  a  purchaser  who  seeks  bim  of  hb 
own  accord  for  the  purpose  of  buyiog  the 
slock,  without  any  previous  offer  to  sell. 
RothmiOer  v.  SUin  (N.  Y.)  148 

2.  Directors  of  a  corporation  who  falsely 
represent  its  condition  to  a  stockholder,  know- 
ing that  he  seeks  information  to  guide  his  de- 
cision as  to  selling  his  stock,  are  liable  for  the 
damaees  sustained  by  him  on  account  of  tbeir 
misrepresentations,  although  they  were  not 
made  with  the  purpose  of  inducing  the  sale. 

8.  An  antenuptial  contract  cannot  be  im- 
peached by  existing  creditors  as  fraudulent, 
since  marriage  constitutes  a  valuable  consid- 
eration, unless  both  parties  participated  in  or 
had  notice  of  the  fraudulent  intent.  Boggem 
V.  BichardB  (W.  Va.)  637 

Notes  and  Briefs. 

Fraud;  of  directors  in  respect  to  solvency  of 
company.  148 

FREE    SPEECH.      See    also   CoNsnru- 
tionaIj  Law,  15. 

Notes  and  BRiEFa 

Free  speech ;  constitutional  right  of.        713 

GARNISHMENT.    See  also  RBCKnisR& 

1.  An  indebtedness  incurred  by  the  receiv- 
ers of  a  railway  company,  appointed  by  the 
federal  court,  while  operating  the  road  under 
the  authority  of  the  court,  may  be  garnished 
in  a  state  court.     Irwin  v.  MeKeehnie  (Mino.) 

218 

2.  The  term  "corporations  engaged  in  Inter- 
state business,"  in  the  title  of  the  Nebraski 
Act  of  1889  for  the  protection  of  earnings  of 
employes  of  corporations,  firms,  or  individ- 
uals engafi:ed  in  interstate  business,  against  at- 
tempts, by  assignment  or  otherwise,  to  evade 
the  exemption  laws,  construed  with  reference 
to  the  object  of  the  Act,  means  a  corporatios 
doing  business  and  employing  men  in  ibat 
state,  and  having  in  another  state  such  a  situs 
ss  to  permit  of  its  being  reached  by  proces?  of 
garnishment  there.    Bu/iop  y.  MtdiUi0nilse\\ ) 

445 

8.  A  Judgment  for  the  value  of  exempt 
property  is  itself  exempt  from  garnishment. 
Crawford  y,  Carroll  {TeDU.)  415 

Notes  aitd  Briefs. 

Garnishment;  of  money  due  from  receiver. 

218 

GAS.    See  Nuisances,  8. 

GIFT. 

1.  A  promissory  note  transferred  by  the 
maker  to  the  payee  as  a  gift  is  not  enforceablo 
by  the  payee  against  the  maker's  estate.  i^iM- 
ardson  v.  Biehardson  (111.)  305 

2.  A  widow  who  after  her  husband's  death 
negotiates  to  a  bona  fide  holder  a  prom- 
issory note  made  by  him  to  her  as  a  gift  mar  be 
compelled  to  refund  to  his  estate  tbe  amoaot 
which  it  is  compelled  to  pay  on  the  noia.    itf* 
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NOTB8  AlTD  BbIBFS. 

Gift;  bj  promissory  note;  gift  inter  vivos; 
^ft  causa  mortis;  cases  recognizing  validftv, 
consideration;  subscription;  sealed  note.    805 

OUARDIAN  AD  LITEM.    See  Inoom- 

FETENT  PeRBOHS,  1;  ImFAI^TB,  4. 

HABEAS  CORPUS.     See  also  Appeal 
AKD  Errob,  1,  2;  Arrest;  Courts,  2. 

A  dismissal  by  a  state  court  of  a  petition  for 
a  writ  of  habeas  corpus  to  release  a  person 
from  a  lunatic  asylum,  although  incidentally 
accompanied  bv  a  direction  that  he  should  re- 
main in  the  asylum,  will  not  preclude  a  federal 
court  from  takin;;  jurisdiction  of  a  subsequent 
petition  for  the  same  purpose.  King  v.  Mc- 
Lean Asylum  (C.  C.  App.  1st  0.)  784 


See    also    Cohstitutiokal 


Law,  2. 


1.  A  rule  of  the  state  board  of  health  to  dis- 
infect baggage  of  all  immigrants  from  other 
countries  u  invalid  where  the  statute  only  au- 
thorizes such  inspection  in  case  of  immigrants 
from  a  port  or  locality  where  a  dangerous  com- 
municable disease  exists.  Hunt  v.  Warner 
(Hicb.)  484 

2.  Id  an  epidemic  of  smallpox  or  other  dan- 
gerous contagious  disease,  the  council  of  a  city, 
town,  or  village  has  inherent  power  to  provide 
for  the  medical  treatment  and  care  of  poor 
persons  therein  resident.  Thama»  v.  Mason 
(W.  Va.)  727 

8.  The  power  given  by  statute  to  state  and 
local  boards  of  health  is  not  exclusive  of  the 
inherent  power  of  municipal  corporations  to 
relieve  indigent  sick  persona  in  time  of  epi- 
demic disease.  Id, 

Notes  abd  Briefs. 

Health;  quarantine  regulations  by  health 
authorities: — (a)  as  to  ships:  (1)  regulalions  and 
powers  generally;  (2)  liability  for  damages 
caused;  (8)  charges  and  expenses;  (6)  as  to  land 
communication:— <1)  in  general;  (2)  isolation  of 
infected  persons;  (8)  liability  for  expenses  and 
damages  caused  thereby.  4b4 

HIGHWAYS.  See  also  Certioraei,  1; 
Elevated  Railwavs;  Eminent  Domain, 
10-12;  Estoppel,  8;  Evidence,  11;  In- 
junotion,  6,  7;  Neoliobncb,  2-4;  Prox- 
imate Cause,  2,  8;  Public  Improve- 
ments, 4;  Bailuoads,  4. 

1.  That  a  road  is  not  shown  to  have  any 
specified  width  is  immaterial  in  an  action  to 
determine  whether  or  not  it  is  a  highway. 
PeopU,  Hart,  v.  Marin  Ckmnty  (Cal.)  659 

2.  A  common  law  dedication  of  a  highway 
is  shown  by  the  record  of  the  board  of  super- 
visors of  the  county  showing  the  presentation 
of  a  petition  by  the  owner  of  the  laod  to  have 
the  way  established,  followed  by  an  acceptance, 
survey,  and  user  of  the  road  for  more  than 
thirty  years,  together  with  evidence  that  the 
owner  always  intended  the  road,  which  was 
opened  to  reach  his  sawmill,  to  be  a  public 
highway.  Id, 

8.  No  individual  can  maintain  a  suit  for  any 
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damage,  inconvenience,  or  expense  suffered 
by  him  in  common  with  the  people  of  the 
community  by  reason  of  the  obstruction  of  a 
highway.  JacIuonviOe,  T.  d  £.  W.  B.  Co.  v. 
Thampaon  (Fla.)  410 

4.  Malting  one's  ingress  and  egress  to  his 
property  from  a  street  more  difficult,  iDcon- 
vcDient,  and  expensive  by  obBtructing  a  high- 
way, does  not  give  him  a  right  of  action,  where 
such  ingress  and  egress  is  not  entirely  cut  off. 

/dL 

6.  A  street-railway  company  cannot  be  com- 
pelled by  municipal  authorities  to  remove  its 
track  from  the  center  of  a  street,  where  it  has 
been  obliged  to  lay  it,  in  order  to  permit  a  sewer 
to  be  constructed,  where  there  is  no  sufficient 
reason  whv  the  sewer  should  not  be  placed  on 
one  side  of  the  center  of  the  street  without  re- 
quiring the  disturbance  of  the  track.  De$ 
Moines  City  R.  Co.  v.  Des  Moines  (Iowa)     767 

6.  Only  those  who  are  using  a  highway  or 
street  in  an  ordiDartiy  careful  way  have  a 
right  to  complain  of  defects  therein.  Sindlin- 
ger  v.  Kansas  City  (Mo.)  723 

7.  One  who  breaks  the  guardrail  of  a  via- 
duct in  a  street  while  running  a  race  in  the 
dark,  with  full  knowledge  of  the  situation, 
cannot  recover  for  injuries  thereby  received,  on 
his  claim  that  the  rail  was  defective.  Id, 

8.  A  city,  in  the  absence  of  express  legisla- 
tive authority,  has  no  power  to  grant  the  right 
to  erect  and  perpetually  maintain  awnings  over 
its  sidewalks.    Augusta  v.  Bu/rum  (Cku)     840 

9.  The  continuance  of  awnings  over  side- 
walks in  a  city  having  no  power  to  grant  a  pei^ 
petual  right  for  their  maintenance,  must  be  re- 
ferred to  a  license,  express  or  implied,  from 
the  city  government,  or  to  a  renewal  or  repeti- 
tion thereof.  Id, 

10.  A  license  to  maintain  an  awning  over  a 
city  sidewalk  may  be  revoked  after  sufficient 
time  has  elapsed  to  allow  those  incurring  the 
expense  of  erecting  the  awning  to  realize  by 
use  and  enjoyment  a  fair  return  for  the  out- 
lay; and  the  city  authorities  may  remove  the 
awning  as  an  encroachment  upon  the  street  no 
longer  authorized,  where  the  owners  fail  to 
remove  it  after  reasonable  and  fair  warning. 

Id, 

11.  No  lapse  of  time  will  render  irrevocable 
a  license  to  maintain  awnings  over  a  sidewalk 
in  a  city  having  no  power  to  grant  a  perpetual 
right.  Id. 

12.  The  vacation  of  a  highway  by  the  board 
of  supervisors  without  ^ving  to  the  abutting 
owners  the  notice  prescribed  by  statute  is  void. 
Moffltt  V.  Brainard  (Iowa)  821 

18.  No  abandonment  of  the  lawful  high- 
way, or  any  part  thereof,  within  the  meaning 
of  a  statute  which  makes  the  entire  abandon- 
ment of  a  highway  as  a  route  of  travel  for  five 
years  constitute  a  discontinuance,  is  made  by 
the  diversion  of  public  travel  for  more  than 
five  years  from  the  true  line  of  the  highway 
over  a  steep  hill  which  the  authorities  had 
failed  to  make  passable,  to  a  way  around  the 
hill  cutting  off  a  section  comer.  Maire  v. 
Kruse  (Wis.)  449 

14.  The  purchase  by  the  state  of  the  title  to 
land  which  is  subject  to  the  easement  of  a 
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liiebwa^  does  not  '^ect  a  merger  of  the  ease^ 
iJoeDt,  siDoe  the  sta.c,  if  it  has  title  to  the  high- 
way at  all.  haa  it  aa  trustee  for  the  public. 
J^eopie,  Bari,  y.  Marin  County  (Oal.)         65d 

16.  A  board  of  prison  directors  cannot,  with- 
out express  authority  of  law,  close  a  highway 
runniog  through  the  prison  grounds,  although 
its  ezisteDce  furnishes  facilities  for  evil  dis- 
posed persons  to  provide  prisoners  with  means 
of  escape,  or  endangers  prison  discipline,    id. 

Notes  aud  Briefs. 

Highways;  excavations  near,   see   Nbolt- 

GSMCE. 

Additional  burden  on,  see  Eicikbnt  Do- 
ha tn. 

Consent  to  use  of,  for  street  cars,  see  Street 
Railways. 

See  also  Railroads. 

Discontinuance  or  vacation  of,  by  the  acts 
of  public  authorities:— (I.)  legislative  power; 
(II.)  power  of  authorities  to  vacate:  (a)  in  gen- 
eral; {b)  of  city  councils;  (e)  of  road  commis- 
sioners; (d)  of  the  court:  (IIL)  proceedings  in 
relation  thereto;  (IV.)  effect  of  proceedings  to 
change  or  alter  a  road;  (V.)  the  question  of 
notice;  (VI.)  the  necessity  of  viewers:  (VII.) 
the  question  of  utility;  (VIII.)  irregularities  in 
the  proceedings  or  order;  (IX.)  application  to 
vacate;  (X.)  state  legislation  regarding;  (XI.) 
English  decisions.  821 

Abandonment  of  a  highway  by  nonuser, 
or  otherwise  than  by  the  act  of  public  authori- 
ties:—(I.)  abandonment  in  general;  (II.)  pre- 
sumption of  abandonment:  (ill.)  title  acquired 
by  preBcription:  (a)  the  maxim  nullum  temput 
oceurrii  regi;  (h)  general  principles  governing 
such  title;  {e)  state  doctrines;  (IV.)  equitable 
estoppel;  (V.)  effect  of  nonuser  of  road;  (VL) 
effect  of  nonuser  of  part;  (VII.)  effect  of  en- 
croachments, obstructions,  etc.;  (VIII.)  new 
road  in  place  of  old;  (IX.)  laches  of  corpora- 
tion officials.  449 

Effect  of  an  abandonment  of:— (I.)  reversion 
of  title  to;  (II.)  damages  and  compensation; 
/III.)  damages  as  personal  property.  >         659 

Right  to  maintain  awnins^s  in  streets.      840 

Building  approach  in,  for  bridge.  142 

Contributory  negligence  of  person  Injured 
by  defect  in.  723 

Highways;  liability  of  landlord  to  third  per- 
sons as  to  condition  of.  197 

HOMESTEAD. 

1.  Although  an  estate  in  remainder  cannot 
constitute  a  homestead  and  is  subject  to  a  judg- 
ment lien,  if  it  becomes  an  estate  in  possession 
by  determination  of  the  life  estate  before  the 
creditor  enforces  bis  lien,  the  debtor  may  have 
a  homestead  estate  in  the  property,  which,  if 
the  value  does  not  exceed  the  amount  exempted, 
will  postpone  the  creditor's  right  to  sell  on  exe- 
cution until  the  homestead  right  is  determined. 
Stem  V.  L«(N.  C.)  814 

2.  The  conveyance  in  fee  of  land  held  as  a 
homesiead,  which  is  subject  to  a  Judgment 
lien,  will  not  destroy  the  exemption  of  the  land 
from  sale  under  an  execution  on  such  judgment 
during  the  homesteader^s  life,  and,  after  his 
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death,  during  the  minority  of  hia  ycningesl 
child.  Id, 

8.  A  general  power  of  attorney  given  by  a 
wife  to  ner  husband  and  duly  recoiled  is  not 
sufficient  to  express  her  consent  to  a  mortgage 
of  their  homestead  by  him,  under  a  ooosiitu- 
tion  and  statutes  requiring  their  Joint  consent 
to  its  alienation  or  incumoranoe.  MViMace  t. 
TraveUnf  Int.  Co.  (Ean.)  806 

Notes  and  Bkiefs. 

Homestead;  restrictions  on  alienation.      806 
Rights  of  creditors  after  alienation  of.     814 

HUSBAND  AND  WIFE.  See  also 
Debtor  and  Creditok;  Descent  asd 
Distribution,  1;  Execution,  1;  Fraud, 
8;  Limitation  of  Actions,  2. 

1.  Breach  of  a  contract  to  marry  a  woman 
is  not  Justified  as  a  matter  of  law,  in  tbe  ab- 
sence of  fraud,  by  the  fact  that  she  has  negro 
blood  in  her  veins,  or  has  mercenary  motives, 
or  is  wanting  in  affection,  or  thai  there  is  ao 
incompatibility  resulting  from  disparity  of  age, 
difference  in  character,  dispoaiiion,  and  otber 
causes.     Van  Houten  v.  Morse  (Mass.)        430 

2.  A  woman's  suppression  of  the  fact  that  a 
divorce  had  been  obtained  from  her  on  account 
of  her  vicious  disposition  and  cruel  conduct, 
when  stating  that  she  had  obtained  a  divorrt 
from  her  husband  for  his  cruelty,  constitutes  a 
fraudulent  concealment  and  misrepresentatun 
which  will  Justify  a  breach  of  a  contract  lo 
marry  her.  Id. 

8.  A  woman  is  bound  not  to  suppress  or  cor- 
ceal  any  material  facts  necessary  to  the  correvt 
understanding  of  the  facts  which  she  states  lo 
a  prospective  husband  concerning  ber  history 
or  life,  parentage  or  family,  or  her  former  or 
present  position,  if  without  inquiry  she  under- 
takes to  state  such  facts,  although  mere  sileDoe 
on  her  part  might  not  constitute  fraud.       U, 

4.  A  wife  may  have  a  right  of  action  agaioit 
third  persons  for  the  alienation  of  the  affectioat 
of  her  husband  and  depriving  her  of  his  society, 
under  the  Missouri  statutes  giving  her  the  right 
to  own  separate  property,  including  rights  in 
action  growing  out  of  anv  violation  of  her  per 
sonal  rights.     Claw  v.  Chapman  (Mo.)        4i3 

5.  The  wife's  contributory  fault  may  consti- 
tute a  defense  to  an  action  by  a  husband  for 
the  loss  of  her  society  and  the  expense  of  her 
cure,  although  the  statutes  have  emancipated 
her  from  many  common-law  disabilities,  aod 
relieved  the  husband  from  respcosibiliiy  for 
civil  injuries  committed  by  her.  Chicago,  B. 
dfQ.  A  Go.  V.  Bonep  (0.  C.  App.  8th  0.)   43 

Notes  and  Briefs. 

Hushand  and  wife;  effect  of  fraudulent  con- 
cealment lo  avoid  promise  of  marriage: — want 
of  cliastity;  physical  incapacitv;  bad  character: 
personal  life  and  traits,  and  family  affairs; 
mitigation  of  damages;  pleading  fraud.       430 

Suit  for  alienation  of  affections.  412 
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Ice;  liability  of  landlord  as  to  third  persoD? 
on  account  of.  167 
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UiliCOITIMACT.     See    ComPLiCT     of 
Lawb,  8. 

INCOMPETENT  PERSONS. 

1.  The  power  of  the  court  to  subetitiite  a 
guardian  ad  litem  for  the  next  friend  of  an  in- 
competent person  is  broad  and  necessarily  ex- 
ercised in  a  summary  way.  and  may  be  done 
without  notice  to  the  next  friend.  King  v. 
McLean  Asylum  (C.  C.  App.  Ist  C.)  784 

2.  The  insanity  of  one  who  is  the  owner  pro 
hae  tice  of  a  vessel  does  not  relieve  him  from 
liability  to  the  other  owners  for  negligence  in 
her  management, — at  least  unless  his  insanity 
is  produced  wholly  by  efforta  in  behalf  of  the 
vessel.     Williams  v.  Bays  (N.  Y.)  158 

8.  For  the  neglif^ence,  as  well  as  for  the 
active  torts,  of  an  insane  person,  resulting  in 
damage  to  others,  his  insanity  constitutes  no 
defense.  Id, 

Notes  and  Briefs. 

Incompetent  persons;  civil  liability  of  insane 
person  for  torts  or  negligence:— in  general;  for 
libel  and  slander;  for  negligence.  153 

INFANTS.    See  also  Action  ob  Sxtit,  8; 
Neolioencb,  13,  18. 

1.  Contracts  of  an  infant,  except  for  neces- 
saries, are  not  void,  but  only  voidable  if  he 
elects  to  disaffirm  within  a  reasonable  time 
after  he  becomes  of  age.  Englebert  v.  Pritch- 
eit  (Neb.)  177 

2.  The  meaning  of  the  term  "  necessaries  " 
cannot  be  defined  by  a  general  rule  applicable 
to  all  cases.  The  question  is  a  mixed  one  of 
law  and  fact,  to  be  determined  in  each  case 
from  the  i>articular  facts  and  circumstances  in 
such  case.  Id. 

8.  Services  performed  by  the  guardian  ad 
litem  of  an  infant  in  defending  a  suit  brought 
to  foreclose  a  real-estate  mortgage  executed  by 
the  infant's  ancestor  are  not  necessaries.      Id. 

4.  A  guardian  ad  litem  for  an  infant  is  not  en- 
titled to  any  other,  different,  or  greater  com- 
pensation than  that  which  is  taxed  as  part  of 
the  costs  in  the  proceeding,  and  has  no  claim 
therefor  against  the  infant.  Id, 

5.  A  deed  made  by  an  Infant  to  his  guardian 
ad  litem  in  consideration  of  services  rendered 
or  to  be  rendered  by  him  as  such  euardian  ad 
litem  is  voidable,  at  the  election  of  such  infant, 
on  his  becoming  of  age.  Id. 

6.  The  bringing  of  a  suit  in  equity  by  a 
party  to  cancel  a  deed  made  by  him  when  a 
minor,  and  on  that  ground,  is  an  unequivocal 
and  sufficient  disafflrmaQce  of  such  deed.     Id, 

7.  Repayment  of  the  money,  or  the  tender 
or  surrender  of  the  piano,  is  not  necessary  to 
the  disaffirmance  by  a  grantor  after  becoming 
of  age,  of  a  deed  made  by  him  while  an  in- 
fant, in  consideration  of  the  payment  of  cash 
to  his  father,  who  invested  the  money  in  a 
piano  for  the  infant.  Id. 

8.  One  who  seeks  to  disaffirm  a  contract  on 
the  ground  that  he  was  an  infant  at  the  time 
of  its  execution  Is  required  to  return  so  much 
of  the  consideration  received  by  him  as  remains 
in  his  possession  at  the  time  of  such  election, 
bat  is  not  required  to  return  any  equivalent  for  1 
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such  part  thereof  as  may  have  been  disposed 
of  by  him  during  his  minority.  Id, 

9.  Where  the  personal  contract  of  an  infant 
is  fair  and  reasonable,  and  free  from  any  fraud, 
overreaching,  or  undue  influence  by  the  other 
party,  and  has  been  wholly  or  partly  executed 
on  both  sides,  so  that  the  infant  has  enjoyed 
the  benefits  of  it,  but  has  parted  with  what  he 
received,  or  the  benefits  received  are  of  such  a 
nature  that  he  cannot  restore  them,  he  cannot 
recover  back  what  he  has  paid.  Johnson  v. 
Northwestern  Mut.  L.  Ins.  Co.  (Minn.)        187 

10.  An  infant  who  takes  out  a  policy  of  life 
insurance,  makes  several  payments  of  premi- 
ums thereon  durio|f  minority,  but  disaffirms 
the  contract  immediately  upon  his  becoming 
of  full  age,  is  entitled,  on  offering  to  surren- 
der  the  policy  to  the  insurance  company,  to  a 
return  of  the  money  he  has  paid.  Id, 

11.  If  a  contract  with  an  infant  is  fraudu- 
lent.— as,  for  example,  where  the  other  party 
knowingly  secured  from  the  infant  a  contract 
which  was  essentially  improvident  and  calcu- 
lated to  squander  his  estate, — the  infant  is  en- 
titled to  recover  back  all  that  he  paid.         Id. 

12.  If  a  contract  with  an  infant  was  free 
from  any  fraud  or  bad  faith,  and  was  other- 
wise fair  and  reasonable,  except  that  what  the 
infant  paid  was  in  excess  of  the  value  of  what 
he  received,  he  can  only  recover  such  excess. 

id. 

Notes  aitd  Briefs. 

Infants;  necessity  of  returning  considera- 
tion in  order  to  disaffirm  infants'  contracts  :«- 
(a)  general  rule;  (b)  consideration  still  Id  pos- 
session cannot  be  retained:  (1)  generally; 
(2)  purchase  money  must  be  paid  if  property 
still  in  possession;  (8)  parting  with  property 
after  reaching  majoritv;  (4)  rescission  mav  be 
effected  before  coosideration  is  returned;  (5) 
method  of  compelling  restoration;  (e)  rule 
where  the  property  has  been  lost  or  squan- 
dered:  (1)  generally;  (2)  necessitv  of  placing 
other  ptiTty  in  statu  qvo ;  (8)  decisions  requir- 
ing infant  to  account;  id)  where  the  infant 
never  received  consideration;  (e)  statutory  pro- 
visions; (/)  as  between  grantees  of  infant;  {g) 
executed  contracts;  (A)  recovering  back  monev. 

177 

Liability  for  conversion  of  team  driven  to 
place  for  which  it  was  not  hired.  800 

INFECTED    ANIMALS.    See  Ai^imalb, 
Notes  and  Briefs. 

INHERITANCE    TAX.    Bee   Aknuitt. 

INJUNCTION.     See   also   Estoppel,    2; 
Public  Lands. 

1  The  writ  of  injunction  which  the  consti- 
tution authorizes  the  supreme  court  of  Colo- 
rado to  issue  in  the  exercise  of  its  original 
Jurisdiction  is  a  Jurisdictional  writ,  as  contra- 
distinguished from  the  ordinary  writ  of  in* 
Junction  in  aid  of  Jurisdiction  otherwise  ac- 
quired.   People,  Brntley,  v.  MeClees  (Colo.) 

646 

2.  To  warrant  the  supreme  court  of  Colo- 
rado in  taking  Jurisdiction  in  an  original  pro- 
ceeding by  mjtmction,  the  case  made  by  the 
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complaint  must  not  only  show  equitable 
{^ound  for  relief,  but  must  disclose  a  question 
mvolying  the  rights  or  franchises  of  the  state 
in  its  sovereign  capacity, —that  is,  public 
rights  or  interests,  as  contradistinj^isbed  from 
matters  of  private  or  Individual  concern.  Feth 
pie,  Bentley,  y.  MeCUei  (Colo.)  646 

8.  A  writ  of  injunction  to  restrain  the  secre- 
tary of  state  from  delivering  certificates  of 
election  to  certain  persons  elected  as  district 
Judges,  asked  on  the  ground  that  the  terms  of 
the  incumbents  of  such  judicial  offices  were 
not  about  to  expire,  the  real  Question  in  con- 
troversy being  the  question  of  title  to  public 
offices  oetween  the  mdi vidua!  claimants,  will 
not  be  granted  by  the  supreme  court  of  Colo- 
rado, as  the  controversy  docs  not  involve  the 
rights  or  franchises  of  the  people,  or  the  rights 
of  the  state  in  Its  sovereign  capacity.  Id, 

4.  Naming  a  penalty  for  practicing  medicine 
in  a  certain  district  in  violation  of  an  agreement 
not  to  practice  there  within  ten  years  will  not 
prevent  an  injunction  against  such  violation, 
where  an  action  at  law  would  be  a  wholly  in- 
adequate remedy.  WiUeiMon  y.  OoUey  (Pa. )  114 

5.  A  court  of  equity  has  Jurisdiction  to  re- 
strain the  enforcement  of  an  invalid  ordinance 
the  execution  of  which  injuriously  affects  pri- 
yate  rights.    DeemM  y.  Baiiimore  (Md.)       541 

6.  The  enforcement  of  a  city  ordinance  re- 
quiring the  removal  of  awnings  over  city  side- 
walks as  an  encroachment  upon  the  street  will 
not  be  enjoined,  although  the  awnings  were 
erected  under  a  license,eic press  or  implied,  from 
the  city,  where  the  owners  have  presumptively 
been  compensated  for  the  expense  of  erecting 
the  awnings  by  their  use,  and  the  city  has  no 
power  to  grant  an  irrevocable  license.  Augusta 
y.  Burum  (Ga.)  840 

7.  Injunction  is  a  proper  remedy  to  prevent 
the  closing  of  a  highway  against  abutting 
owners  who  had  no  notice  of  the  proceedings 
bv  the  supervisors  to  vacate  it.  MofflU  v. 
Brainard  (Iowa)  821 

8.  The  remedy  at  law  Is  not  adequate  so  as 
to  defeat  an  injunction  against  diversion  of 
water  from  a  stream.  Rigney  y.  Tacoma  Light 
&  W.  Co,  (Wash.)  425 

9.  The  restoration  of  streams  to  their  natural 
channels  may  be  included  in  the  relief  granted 
against  diversion  of  such  streams.  Id, 

10.  An  injunction  against  diverting  water 
by  taking  it  for  city  waterworks  may  &  made, 
with  a  stay  of  its  operation,  to  pennit  the  city 
to  acquirelbhe  right.  Id, 

11.  An  injunction  against  an  unlawful  com- 
hination  in  restraint  of  trade,  in  violation  of 
the  act  of  congress,  will  not  be  denied  because, 
after  the  filing  of  the  bill,  the  unlawful  inter- 
ference with  trade  has  ceased.  United  States 
V.  Workingmen's  Amalgamated  Council  (C.  C. 
E.  D.  La.)  158 

12.  A  per  capita  tax  of  $1  on  members  of 
subordinate  lodges  of  Odd  Fellows  is  not  such 
a  tax  as  is  mentioned  in  Kan.  Code,  §  258,  re- 
specting an  action  to  enjoin  the  collection  of  a 
tax.  Reno  LodM  No.  99  L  0,  O.F.  y.  Orand 
Lodge  L  0.  0,  F,  (Kan.)  98 

18.  An  injunction  against  the  grand  Iodide 
of  the  Independent  Order  of  Odd  Fellows  of  a 
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state  to  restrain  assessments  on  suboidhiate 
lodges  for  an  orphans'  home,  will  not  be  granted 
where  a  right  of  appeal  to  the  sovereign  grand 
lodge  of  the  United  States  has  not  b^n  exer- 
cised. Id. 

14.  Equity  has  Jurisdiction  to  restrain  a 
street-railway  company's  unlawful  use  of  a  pub- 
lic toll  bridge.  PiitOmrgh  eft  W.  E.  i\ut.  B.  09. 
y.  P&int  Bridge  Co,  (Pa.)  333 

15.  An  answer  under  oath  does  not  preclude 
an  injunction  in  the  federal  courts,  where  the 
oath  of  the  respondent  is  waived  in  the  bill  ac- 
cording to  equity  rule  41.     United  States  v. 
Workingmen's  Amalgamated  ChuneH  (0.  C.  E 

D.  La.)  158 

KoTBs  AND  Briefs. 

Injunction;  in  aid  of  lowest  bidder.  711 

Against  action  in  other  state.  446 

INSANE  PERSONS.    See  Ikcompbtect 
Pbbsoits,  Notes  akd  Briefs. 

INSOLVENCY. 

Assignment  to  interrupt  statute  of  limita- 
tions, see  Limitation  of  Actions.  Notes 
Aia>  Briefs. 

See  also  Attachment,  Notes  ahd  Briefs; 
Courts,  7 

INSURANCE.  SeealsoCoRPORATTON8.14, 
15;  Electrical  Uses  and  Appliances* 
2;  Evidence,  12, 17;  Infants,  10;  Plead- 
ing, 8,  4;  Trial,  6-7. 

1.  A  foreign  insurance  company  which  fass 
made  a  deposit  as  large  as  is  required  by  the 
lllioois  statutes  for  any  kind  of  insurance 
business  is  not  required  to  make  a  diflfemt 
deposit  for  each  kind  of  insurance  boslDe* 
which  it  carries  on,  although  one  domestic 
corporation  could  not  be  organized  to  carry 
on  the  same  kinds  of  business.  People^  SU- 
phens,  V.  Fidelity  A  C.  Ins,  Go.  (HI.)  2»5 

2.  The  provisions  of  a  policy  of  insurance 
issued  under  an  unconstitutional  statute  pi^ 
scribing  the  form  must  be  construed  as  of  » 
voluntary  contract  entered  into  by  the  parties, 
which  may  be  waived  by  them  in  any  manoef, 
and  not  as  the  requirements  of  a  statute, 
which  can  be  waived  only  in  the  manner  pre 
scribed  thereby.  C^NeiU  v.  Ameriean  V. 
Ins.  Co,  (Pa.)  715 

8.  The  provisions  of  an  Insurance  policy 
should  be  construed  strictly  as  respecis  ib'e 
company,  and  liberally  as  regards  the  insured, 
where  the  language  employed  is  that  of  the 
company.  Burk/teiser  v.  MtUwU  Aeei.  Am. 
(C.  C.  App.  7th  C.)  lU 

4.  Delivering  a  policy  on  an  agreement  for 
future  payment  of  the  premium  makes  it  ef- 
fective immediately,  although  the  premium  is 
not  paid.  Dailey  v.  Preferred  Masonic  MvL 
Acei.  Asso.  (Mich.)  171 

Life  and  accident* 

5.  Mailing  an  accident  insurance  policy  to 
the  insured  constitutes  a  delivery,  although  it 
does  not  reach  him  before  his  death.  1<L 

6.  Under  an  accident  insurance  policy  or 
certificate  against  personal  bodily  injuries  ef- 
fected during  the  continuance  of  membership* 
through   external,    violent,    and    aoddenta) 
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means,  reooyery  may  be  bad  for  deatb  occur- 
ring after  the  cessation  of  membership  for  de- 
fault In  payment  of  an  assessment,  by  an  acci- 
dent faappenincr  while  the  insured  was  a  mem- 
ber. BuHAeiser  v.  MuiucU  Aeei,  Auo,  (C.  C. 
App.  7th  C.)  112 

7.  The  risk  of  getting  on  and  off  moving 
trains  by  a  passenger  conductor  is  one  that  is 
incident  to  bis  business,  and  such  as  an  acci- 
dent insurance  policy  deliyered  to  blm  is  in- 
tended to  cover;  and  a  condition  in  such  a 
policy  against  accidents  in  attempting  to  enter 
or  leave  a  moving  conveyance  cannot  be  in- 
sisted upon  by  the  insurer,  if  action  is  brought 
upon  a  contract  of  insurance  made  by  the  ap 
plication  and  its  acceptance,  and  not  on  the 
<?ontract  as  written  in  the  policy.  DaiUy  v. 
Prefemd  Mcuanie  litU.  Aoei,  Auo.  (Mich.) 

171 

8.  A  tearing  off  of  three  fingers  and  part  of 
another,  and  the  cutting  of  the  hand  destroy- 
ing the  Joint  of  the  thumb,  may  be  found  by 
the  jury  as  a  matter  of  fact  to  cause  loss  of 
the  band  within  the  meaning  of  an  accident 
policy.  Lord  y.  American  Mut,  Acd.  Amo. 
(Wis.)  741 

9.  The  knowledge  of  the  secretary  of  an 
insurance  company  when  issuing  a  policy,  of 
other  insurance,  which  the  insured  agrees  to 
let  run  out,  prevents  the  forfeiture  of  the  pol- 
icy for  a  false  answer  in  the  application  that 
there  was  no  other  insurance.  Dailey  v.  Pre- 
ferred  Masonic  Mitt.  Aect,  Am90,  (Mich.)      171 

10.  An  estoppel  of  the  insured  against  sub- 
stituting a  second  beneficiary  when  sound 
equities  are  extant  in  favor  of  the  first  bene- 
ficiary in  a  benefit  certificate  is  equally  in 
force  against  a  mere  voluntary  beneficiary 
whom  there  is  an  attempt  to  substitute.  Jory 
V.  Supreme  Cauneil  American  L.  of  ir.(Cal.)  788 

11.  A  contract  by  a  member  of  a  benefit  so- 
ciety with  the  beneficiary  may  create  such 
equities  in  the  latter  as  to  prevent  a  change  of 
beneficiary.  Id, 

12.  The  mere  fact  of  payment  of  assess- 
ments by  the  beneficiary  in  a  benefit  certificate 
is  not  sufficient  to  create  equities  in  his  favor 
-which  will  prevent  a  change  of  beneficiary,  if 
they  are  made  without  any  contract  concern, 
ing'it.  Id, 

18.  A  substitution  of  beneficiaries  which 
is  valid  as  between  them  is  made  where  a 
member  of  a  benefit  society  complies  in  detail 
with  every  rule  of  tbe  society  on  the  subject 
except  tbe  surrender  of  the  benefit  certificate, 
which  is  in  the  possession  of  the  beneficiary 
named  therein,  wbo  refuses  to  surrender  it, 
but  conceals  it  to  prevent  such  substitution. 

Id. 
On  property* 

14.  Insurance  on  grain  in  stacks  cannot  be 
construed  to  cover  unthreshed  grain  in  a  mow 
in  a  barn.  Beiiton  r,  Farmeri  Mut,  F.  Ins, 
Co.  (Mich.)  287 

15.  An  insurance  on  the  "contents"  of  a 
building,  describing  them  in  no  other  way, 
will  not  cover  the  articles  then  contained  in 
tbe  building,  after  they  are  removed  and 
stored  elsewhere.  Id. 

16.  Hecovery  for  a  building  shattered  by 
lightning,  and  the  destruction  of  which  iscom- 
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pleted  by  a  high  wind,  must  be  limited  to  the 
direct  loss  caused  by  lightning,  excluding  the 
additional  damage  by  the  wind,  under  a  policy 
for  damage  by  lightning,  but  expressly  ex- 
cluding damage  by  cyclone,  tornado,  or  wind 
storm.    Beakes  v.  Phoenix  Ins.  Co.  (N.Y.)  267 

17.  A  stipulation  that  property  insured 
shall  be  considered  personal  property  cannot 
change  the  nature  of  real  property  so  as  to 
take  it  out  of  the  operation  of  a  statute  making 
the  amount  of  insurance  written  on  such 
property  conclusive  as  to  its  value.  Havens  v. 
Germania  F.  Ins.  Co.  (Mo.)  107 

18.  Concurrent  policies  of  insurance,  as  well 
as  a  single  policy,  are  governed  by  Mo.  Rev. 
Stat.  1879,  g  600,  making  the  amount  of  in- 
surance written  oonclusiye  as  to  the  value  of 
real  property,  where  the  property  is  wholly 
destroyed.  The  aggregate  of  the  several  poli- 
cies is  in  such  case  to  be  taken  as  the  yalue  of 
the  property.  Id. 

19.  A  mill  and  machinery  therein  are  wholly 
destroyed,  within  the  meaning  of  a  statute 
making  the  amount  of  Insurance  written  con- 
clusive as  to  the  value  of  the  property,  where 
nothing  is  saved  except  a  small  portion  of 
machinery  valued  at  $880,  while  -.the  whole 
value  of  the  property  was  $8,400,  although  the 
value  of  tbe  property  saved  is  to  be  deducted 
from  the  recovery  on  the  policy.  Id. 

20.  A  building  will  not  be  considered  as  un- 
occupied u{)on  itb  ceasing  to  be  used  as  a  family 
residence,  where  the  household  goods  remain 
ready  for  use,  and  it  continues  to  be  occupied 
by  one  or  more  members  of  the  family,  who 
have  access  to  the  entire  building  for  the  pur- 
pose of  caring  for  it,  and  who  do  care  for  it 
and  make  some  use  of  it  as  a  place  of  abode. 
Moody  v.  Amazon  Ins.  Co.  (Ohio)  818 

21.  An  increase  of  risk  or  fraud  of  the  in- 
sured is  necessary  to  defeat  a  policy  by  reason 
of  nonoccupancy,  notwithstanding'a  provision 
in  the  policy  that  it  shall  be  void  in  case  of 
nonoccupancy  without  the  insurer's  consent, 
under  Ohio  bev.  »tat.  §§  8648,  8644,  which 
provide  that  the  whole  amount  of  tbe  insur- 
ance in  case  of  total  loss,  or  the  full  amount 
of  a  partial  loss,  shall  be  paid  in  the  absence  of 
any  mcrease  of  risk  without  the  consent  of 
the  insurer,  and  also  of  Intentional  fraud.    Id. 

22.  The  sale  of  an  interest  in  a  merchant's 
business  to  a  person  whom  he  takes  as  a  part- 
ner is  within  the  condition  that  insurance 
thereon  shall  be  void  "if  the  property  be  sold 
or  transferred,  or  any  change  takes  place  in 
the  title  or  possession."  Germania  F.  Ins. 
Co.  V.  Home  Ins.  Co.  (N.  T.)  691 

28.  The  clause  in  an  insurance  policy  agree- 
ing to  make  good  the  loss  "unto  the  said  as- 
sured, his  executors, administrators, or  assigns." 
is  merely  a  covenant  as  to  payment  of  what 
may  become  due.  and  does  not  modify  a  con- 
dition therein  against  a  sale  or  change  of  title 
or  possession.  Id. 

Arbitration* 

24.  A  written  submission  to  arbitration, 
which  on  its  face  excludes  every  other  ques- 
tion except  the  amount  of  a  loss,  does  not 
merge  in  it  previous  conversations  respecting 
an  election  to  rebuild.    Flatt  v.  jEtna  Ins,  Co. 
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26.  Submlssfon  to  an  award  by  arbftratora 
as  to  the  amount  of  a  losR  is  not  in  itself  a 
waiver  by  the  iosurer  of  an  election  to  rebuild, 
nor  does  it  exclude  the  possibility  of  a  pre- 
vious waiver,  where  it  is  expressly  stated  that 
the  "apprftisemeot  is  without  rete'rence  to  any 
other  question."  PlaaY.JStria Ins,Co.{I\l)  853 

26.  The  refusal  of  an  appraiser  appointed  by 
the  insurer  to  agree  on  an  umpire,  which  vir- 
tually amounts  to  a  refusal  to  proceed  with  the 
appraisement,  prevents  the  insurer  from  ob- 
jecting that  action  was  brought  before  the  ap- 
praisement was  concluded.  Brock  v,  DweUinfj- 
House  Ins,  Co.  (Mich.)  658 

27.  The  suggestion  that  an  umpire  be  se- 
lected from  the  locality  of  the  fire,  made  by 
the  appraiser  appointed  by  the  insured  to  the 
appraiser  appointed  by  the  insurer,  is  not  un 
reasonable;  and  t)ie  innstenceof  the  latter  that 
the  umpire  be  taken  from  another  locality, 
which  would  cause  delay  and  expense  in  inves- 
tigating his  fitness,  justifies  the  insured  in  re- 
garding the  appraisement  as  abandoned.      Id. 

28.  After  the  insurer  has  united  in  the  ap- 
pointment of  appraisers  it  cannot  claim  that 
the  appointment  was  prenature  because  no 
effort  had  been  made  by  the  parties  for  an  ad 
Just  men t.*  Id. 

Option  to  rebuild. 

29.  An  option  to  rebuild  la  lost  and  a  waiver 
thereof  cannot  be  revoked,  although  the  period 
of  thirty  days  named  in  an  insurance  policy  as 
the  time  for  making  the  election  has  not  ex- 
pired, where  the  insurer  has  expressly  refused 
to  rebuild,  and  given  notice  that  it  would  pay 
the  amount  of  the  loss  as  fixed  by  arbitrators. 
Piatt  V.  JEtna  Ins.  Co.  (IlL)  863 

Time  to  enforce* 

80.  A  claim  against  an  assignee  in  Insol- 
vencv  on  an  insurance  policy,  which  accrued 
within  one  year  before  the  assignment,  is  not 
barred  by  failure  to  file  it  within  that  year, 
prescribed  by  the  policy  as  the  limit  of  time 
for  an  action  or  proceedine  to  recover  the  loss. 
Be  St.  Paul  Oerman  Ins,  Go,  (Minn.)  737 

Notes  and  Briefs. 

Insurance;  rights  of  foreign  companies.  295 

Forfeiture  of  membership  as  affecting.    118 

Trust  in  policy;  change  of  beneficiary.    738 

When  liability  on  accident  Insurance  policy 
becomes  fixed.  112 

Statutes  as  to  standard  policy.  715 

Waiver  of  condition  by  officer;  effect  of 
warranty.  171 

How  far  aggregate  of  several  policies  is 
binding  as  value  of  insured  property.  107 

Insurer's  option  to  rebuild. when  exists;  con- 
struction and  effect  of;  election  final;  waiver; 
time;  insurer  not  liable  for  rent;  right  to  con- 
trol election:  estoppel;  exercise  of  option  a 
matter  of  defense;  suit  against  builder;  ques- 
tion for  jury.  853 

Konoccupancy  of  property;  incumbrances. 

814 

Change  of  title  by  taking  partner.  691 

Location  of  movable  property  as  affecting 
fire  insurance  thereon: — {a)  materiality  of  place 
in  general;  {h)  description  of  building  or  place; 
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ifi)  apartments  fn  the  same  building:  (d)  p«r- 
ticular  kinds  of  property:  (I)  household  goods 
and  wearing  apparel;  (2)  carriages;  (3)  live- 
stock; (4)  farm  machinery;  (5)  railroad  prop- 
erty; {e)  removal  of  structures;  (/)  coDseol  to 
removal  and  waiver  of  conditions.  237 

Against  loss  by  li&htntng:—  (a)  nature  of  risk; 
(h)  location  of  property.  267 

INTEREST. 

1.  Interest  on  the  amount  a8ses*%d  by  the 
jury  for  land  condemned  cannot  be  claimed, 
where  the  money  has  been  paid  into  court  for 
the  benefit  of  the  owner  of  the  property,  but 
he  is  entitled  to  any  earnings  of  the  money 
when  loaded  by  order  of  the  court  61.  Louis, 
K.  d  N.  W.  B.  Go.  V.  Glark  (Mo.)  751 

2.  Negotiable  interest  coupons  once  de- 
tsched  and  negotiated  cease  to  be  mere  incidents 
of  the  bond,  and  become  independent  claiin«. 
and  carry  interest  after  their  maturity.  Ih- 
ternal  Improv.  Fund  v.  Lewis  (Fla.)  74s) 

INTOXICATING  LIQUORS.    See  also 

COMMBRCEy  4;   CONSTITUTIOKAL  LaW.  5, 

6;  EviDKNCB,  5,  6;  Municipal  Corpora 

TIONS,  4. 

1.  The  right  of  the  state  to  assume  control 
of  the  sales  of  intoxicating  liquors  under  its 
police  power  is  not  affected  by  either  the  4rb, 
5ih,  or  14th  Amendment  to  the  United  States 
Constitution.    State,  George,  v.  Aiken  (S.  C.) 

2.  Intoxicating  liquor  in  its  nature  is  dan 
gerous  to  the  morals,  good  order,  health,  sod 
safety  of  the  people,  and  is  not  to  be  plac4-d  ob 
the  same  footing  with  the  ordinary  commodi- 
ties of  life,  such  as  corn,  wheat,  cotton,  to- 
bacco, potatoes,  etc.  Id. 

8.  Distribution  of  wine  or  other  liquoci 
among  its  members  by  a  social  club  which  'v 
a  bona  fide  organization  with  limited  member- 
ship, admission  to  which  is  only  on  a  vote  of 
the  governing  board,  and  with  common  own- 
ership of  property,  is  not  a  sale  of  liquors  by 
retail  or  in  original  packages,  wiihin  the  mean 
ing  of  the  Missouri  dramshop  act,  under  whicb 
license  can  be  obtained  only  by  a  taxpayiog 
male  citizen  above  twenty-one  years  of  a^s^f, 
although  technically  the  act  does  amount  to  a 
sale  for  some  purposes.  State,  Bell,  v.  St.  Loui* 
aub  (Mo.)  573 

NOTBB  AND  BniCFS. 

Intoxicating  liquors;  sale  of,  by  club.  575 
JUDGE.    See  CouiiTS,  6. 

JUDGMENT.    See  also  Garntshmeht,  8; 
Mandamus,  4;  Name. 

1.  A  judgment  by  default  is  as  conclusive 
as  if  rendered  upon  demurrer  or  verdict 
Howard  v.  Huron  (8.  D.)  493 

2.  Ajoj  admissible  matter  which  might  have 
been  of^red  to  sustain  or  diefeat  an  action  is 
concluded  by  a  Judgment.  /d 

LABOR  ORGANIZATION.    See  Cos 

SFIUAGT. 

LAKE.    See  Bottndabies^  2;  Waters,  2. 
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ZiANDLORD  AND  TENANT. 

1.  The  amount  of  rent  dae  Is  fixed  by  the 
contract,  where  a  person  is  in  possession 
making  payments  from  month  to  month  under 
a  parol  lease  which  is  void  as  to  the  duration 
of  the  term  because  within  the  statute  of 
frauds.    MarrY.BapOll)  799 

8.  The  landlord  may  distrain  for  rent  due 
on  a  parol  lease,  although  it  is  within  the  statute 
of  frauds,  where  the  lessee  is  in  possession 
making  payments  from  month  to  month.    Id. 

8.  A  landlord  is  not  liable  for  the  fall  of 
snow  from  the  roof  of  a  building  injuring  a 
person  on  the  sidewalk,  where  the  building, 
mcluding  its  exterior,  is  subject  to  the  control 
of  a  tenant,  even  if  bis  tenancy  is  only  at  will. 
Xm  y.  McLaughlin  (Me.)  197 

KOTEfl  AlTD  BRTBFai 

Landlord  and  tenant;  liability  of  landlord  to 
third  person  for  condition  of  premises  in  pos- 
session of  tenant:— (1)  nuisance:  (a)  generally; 
ib)  tenant  covenanting  to  repair;  {e)  reletting;  (2) 
sidewalks:  (a)  condition:  (p)  areawavs;  (e)  coal- 
holes and  gratings;  (d)  icy  sidewalks;  (e)  awn- 
ings; (8)  things  falling:  (a)  buildings  or  chim- 
neys; {b)  snow  and  ice;  (4)  highways;  (5)  kilns, 
smoking  chimneys,  and  boiler  shops;  (6)  light; 
<7)  cess-pools  and  water  closets;  (8)  water  pipes, 
plumbing,  and  lead  pipes  aifecting  neighbors; 
(9)  drains,  sewers,  and  stables;  (10)  entrances; 
<11)  pleading;  (12)  statutes;  (18)  wharves.    197 

Compensation  for  the  use  of  premises  under 
a  lease  which  is  invalid  under  the  statute  of 
frauds:— (1)  general  doctrine;  (2)  tenants  from 
year  to  year;  (3)  use  and  occupation;  (4)  holding 
over;  (IQ  distress.  799 

UkW  OF   THE  ROAD.     See    Kboli- 

GSHCB,  8,  4. 


IjBOITIMATION.     See    Conflict 
Laws,  8. 
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LIBEL  AND  SLANDER.  See  also 
Damages,  2,  8;  Evidbmcb,  9,  21,  81; 
Tbial,  8. 

1.  An  apothecary  is  not  lisble  in  damages 
to  a  physician  merely  because  be  declines  on 
one  or  two  occasions  to  fill  prescriptions  of  the 
latter  for  reasons  not  at  all  impugning  the  phy- 
sician's capacity.    Tarleton  v.  Lagarde  (La.) 

825 

2.  Public  expressions  b^  an  apothecary, 
tending  to  create  an  impression  of  a  physician's 
incompetency, — as,  for  instance,  that  his  di- 
ploma is  not  worth  a  straw, — made  in  giving 
the  reasons  for  refusing  to  fill  the  physician's 
prescriptions,  constitute  slander.  Id. 

8.  Lack  of  consent  or  knowledge  of  a  libel- 
ous publication  in  a  newspaper  does  not  neces- 
sarily relieve  the  proprietor  or  manager  from 
criminal  responsibility,  under  Or.  Code, 
g  1749,  creating  such  liability  for  publishing 
false  and  scandalous  matter,  "with  intent  to 
injure  or  defame."    State  v.  Mason  (Or.)   779 

NoTBB  AND  Briefs. 

libel  and  dander;  in  imputing  incompetency 
to     "     '  * 
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tency;  charging  fault  in  particular  case;  ph 
sicians  must  be  licensed. 

Construction  of  words  used.  581 

Liability  of  newspaper  proprietor  for  libel 
published  without  his  knowledge  or  consent: 
—in  general;  liability  for  exemplary  damages; 
criminal  liability;  liability  for  contempt;  lia- 
bility of  member  of  corporation:  liability  of 
partner;  liability  for  mistakes;  rule  in  case  tbe 
article  is  true.  779 

LICENSE.    See  also  Commbbcb,  8. 

1.  An  occupation  tax  may  be  collected  by 
ordinary  suit,  if  so  provided  in  tbe  ordinance 
imposing  it  Western  V,  TeUg.  €h,  y.  Freemoni 
(Neb.)  698 

2.  A  city  may  imi)06e  a  license  tax  upon  tbe 
business  of  telegraphy  therein,  although  the 
messases  are  transmitted  to  or  from  points  out- 
side of  tiie  city,  if  they  are  within  the  state. 

Id. 

8.  Prohibition  of  an  act  by  an  otherwise  valid 
ordinance  is  not  made  invalid  by  the  fact  that 
it  may  be  removed  in  a  particular  case  by  a 
license  from  the  city  ofBcers  or  a  less  numerous 
body  than  the  one  which  enacts  the  prohibi- 
tion.   0am.  y.  Dans  (Mass.)  712 

LIGHTNING.  See  also  Act  of  God; 
Elbctrical  Uses  and  Appliamoss,  1; 
EvmBNCB,  8;  Inbdrancb,  16. 

Notes  and  Bribfb. 

Ligbtning;   insurance  against^  see   Insub- 

ANCB. 

LIGHTa 

Notes  and  Bribfs. 

On  street  cars,  see  Street  Railwatb. 

Ligbts;  liability  of  landlord  as  to  third  per- 

197 


sons  as  to. 

LIMITATION  OF  ACTIONS. 

1.  A  contract  in  consideration  of  marriage  is 
not  within  W.  Ya.  Code,  chap.  104,  g  14,  fix- 
ing a  flve-year  limit  for  avoidmg  gifts  or  trans- 
fers "  not  on  consideration  deemed  valuable  in 
law."    Boggesi  v.  Biehards  (W.  Va.)  587 

2.  A  cause  of  action  for  alienation  of  the 
wife's  affections  is  not  fraudulently  concealed, 
so  as  to  prevent  the  running  of  the  statute  of 
limitations,  by  tbe  agreement  of  parties  guilty 
of  adultery  to  deny  the  facts,  which  are  known 
to  themselves  and  the  husband.  JBanbom  y. 
Qaie  (Mass.)  864 

8.  Exceptions  in  statutes  of  limitations,  in 
favor  of  persoDS  under  disability,  are  construed 
strictly,  and  cannot  be  enlarged  from  considera- 
tions of  apparent  hardship  or  inconvenience. 
I\noeU  V.  Koehier  (Ohio)  480 

4.  An  action  to  contest  a  will,  saved  to  one 
person  by  disability  of  infancy,  is  saved  to  all 
interested  with  him  in  tbe  estate.  Id. 

5.  The  disability  of  absence  from  the  state 
ceases  from  the  time  the  actual  presence  of  the 
person  in  the  state  begins,  though  such  pres- 

, ^_     „ ^ ^    ence  be  of  short  duration  and  while  the  person 

physicians:— imputing  general  incompe- 1  is  an  infant,  and  is  not  revived  by  his  subse- 

L.R.A  87 
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quent  absence  from  the  state,  even  when  com- 
menced during  bis  infancy.  FatoeU  ?•  Koehler 
(Ohio)  4bO 

NoTFs  Ain>  Bkiefb. 

Limitation  of  actions;  disability  of  nonresi- 
den  I  infant.  481 


Equitable  construction  of  statutes  as  to. 


864 


Interruption  of  statute  of  limitations  by  in- 
solvency assignment:— claims  agrainst  fiin(i  as- 
signed for  creditors;  actions  airainst  assignor; 
rule  in  equity;  statutory  provisions;  fund  ob- 
tained under  united  States  bankruptcy  statute; 
suits  agaiust  bankrupt.  787 

LIQUIDATED  DAMAGES.    See  CoR- 

TllACTS,  14. 

LIVERY    STABLE.       See    Bailicei<it» 
Notes  Aia>  Briefs;  Tboveb. 

MAIL  AGENT.    See  Railboadb»  (L 

MAILING  PAPERS.    See  Insurancb,  6. 

MALICIOUS  PROSECUTION. 

1.  Advice  of  counsel  may  constitute  prob- 
able cause  and  show  want  of  malice  in  the 
prosecution  of  a  civil  case,  the  same  as  in  a 
criminal  prosecution.  Lb  Clear  v.  Perkins 
(Mich.)  627 

2.  Both  malice  and  want  of  probable  cause 
must  concur  to  support  an  action  for  malicious 
prosecution  of  a  civil  as  well  as  a  criminal 
action.  Id* 

Notes  akd  Bbibfb. 

Malicious  prosecution;  by  civil  action,  ele- 
menu  of.  828 

MANDAMUS. 

1.  Railroad  companies  cannot  be  compelled 
by  mandamus  to  increase  the  number  of  trains 
on  their  roads  without  a  statutory  requirement. 
Chicago  d  A.  B.  Co.  y.  Feopk,  Hunt  (111.) 

224 

2.  Mandamus  to  compel  a  street  railway  to 
pave  the  line  of  its  track  will  not  be  ordered 
when  it  would  be  futile  because  it  is  impossible 
for  the  company  to  borrow  or  otherwise  raise 
the  money  to  pay  therefor.  Benton  Harbor  v. 
8t,  Joieph  A  B.  K  Street  B,  Co,  (Mich.)  245 

8.  Mandamus  is  the  remedy  of  the  creditor 
on  an  order  given  by  a  municipal  corporation 
which  it  refuses  to  pay  or  provide  for  payment 
of.     Thomaa  v.  Moion  (W.  Va.)  727 

4.  The  unconstitutionality  of  alleged  in- 
debtedness of  a  city  cannot  be  set  up  to  defeat 
a  mandamus  proceieding  for  the  enforcement 
of  a  judgment  therefor.  Howard  v.  Huron 
(8.  D.)  498 

5.  A  demand  for  a  tax  to  pay  a  Judgment 
and  an  alternative  writ  therefor  will  permit 
partial  relief  by  peremptory  writ  to  make  a 
levy  for  the  amount  of  tax  which  the  city  is 
authorized  to  levy,  and  apply  to  the  judgiiicnt 
any  surplus  after  pacing  current  expenses.  Id, 

6.  In  mandamus  proceedings  to  enforce  a 
private  right,  the  real  party  in  interest  sbould 
be  named  as  plaintifl»  and  such  proceedings 
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should  not  be  entitled  in  the  name  of  Hie  ttatft 
on  the  relation  of  such  party.  Id, 

7.  When  the  return  to  an  application  for  a. 
writ  of  mandamus  puts  in  issue  do  material 
facts  affecting  the  substantial  rii^hts  of  ibe 
parties,  the  court  may  hear  and  determine  the 
case  upon  questions  of  law  alone.  Id, 

Notes  ajkd  Brikfb. 

Mandamus;  to  enforce  right  of  lowest  bid- 
der. 711 

To  enforce  Judgment;  defenses  tou  484 

MASTER  AND  SERVANT. 

1.  The  master  is  liable  for  the  negligenoe  of 
a  person  employed  by  his  servant  as  aseastaat 
only  when  the  servant  had  authority  to  em- 
ploy him.  Haluptsok  y.  Great  Narihem  R, 
Co,  (Minn.)  73»- 

2.  Authority  of  a  servant  to  employ  an  as- 
sistant for  whose  acts  the  master  will  be  re- 
sponsible may  be  implied  from  the  nature  oi 
the  work  to  be  performed,  or  from  the  general 
course  of  conducting  the  business  of  the  mas- 
ter by  the  servant;  and  it  is  not  necessary  that 
there  should  be  an  express  employment  of  the 
person  in  behalf  of  the  master,  or'thatoompen- 
sation  be  paid  or  expected.  U, 

8.  The  porter  of  a  palace  car,  employed  by 
a  palace  car  company,  although  bound  by  bis^ 
contract  to  obey  all  rules  for  employes  of  car- 
riers on  whose  lines  his  car  may  run,  is  not  a 
'fellow  servant  of  those  operating  the  engine 
and  train  which  his  car  accompanies.  ^n€$ 
v.  iSlf.  Louis  8.  W,  R.  Go,  (Mo.)  71»- 

4.  A  coal  miner  who  continues  working 
within  a  few  feet  of  a  bad  rock  which  he  bad 
toted  and  knew  ought  to  be  propped,  without 
propping  it,  or  taking  any  steps  to  prop  it,  or 
giving  any  notice  concerning  it,  is  guHty  of 
contributory  negligence  which  will  bar  his 
right  to  recover  for  injuries  by  the  falling  of 
the  rock,  whether  the  action  is  brought  at 
common  law  or  under  the  Colorado  statute 
which  makes  it  the  duty  of  the  mining  boss  to 
see  that  there  is  sufiScient  timber  in  the  mtoe 
for  props,  and  the  duty  of  any  miner  to  se- 
curely prop  the  roof  of  any  working  place 
under  his  control.  Victor  Coal  Co,  t.  Jfuir 
(Colo.)  435 

NoTBSAin)  Bbzbfb. 

Who  are  fellow  servants  on  railroad.       Tls 

Liability  to  employes  of  contractor  for  no 
safe  appliances  or  place  of  labor;  premises;  ap- 
pliances; servants;  owner  absolved.  524 


1.  Ad  qnsestionem  facti  non  respondent  ju 
dices.  Chicago  hirst  Nat,  Bank  v.  A'ortkisal' 
ern  Nat.  Bank  (111.)  fSt^ 

2.  AUegans  contraria  non  eat  audienduiL  Id. 

8.  Damnum  absque  injuria.  Albany r,  Sikf* 
(Ga.)  m 

4.  No  person  can  take  advantage  of  bis  owo 
wrong.  Jorp  v.  Suprmns  CoutZu  American 
Legion  of  Honor  (CaL)  733 

6.  Res  ipsa  loquitur.  Hiaffnes  t.  Baleig'i 
Oas  Co,  (N.  0.)  81U 
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6.  Salas  populi  saprema  lex.  JkimMY.Bal- 
timareibid.)  541 

7.  Where  there  is  a  wrong  there  is  a  remedy. 
Philomath  CoOege  y.  WyaU  (Or.)  68 

MERGER.     Bee  Sighwatb^   14;    brsuit- 
ANGB,  24. 

^■■■■-^T    See  CoNSTrnmoNAL  Law,  4,  18» 
14;  Eminbkt  Domain,  1;  Food»  Notes 

AKI>BiiISr8L 

ailNES.    Bee  MASfTER  abd  Sertant,  4. 
UISC ARRIAOE.    See  Damages,  7. 
HOB.    See  A^unicipal  Corporations,  6L 
HONEY  IN  COURT.    See  Interest,  1. 

nONOPOLY. 

The  doctrine  of  "monopolv"  does  not  apply 
to  business  of  the  state  in  the  exercise  of  its 
governmental  functions,— such  as  the  exclu- 
sive control  of  the  traffic  in  intoxicating  liquors. 
StaU,  George,  v.  Aiken  (8.  C.)  845 

nORTOAOE.    See  also  AcnoH  OB  Suit, 
1;  Power;  Subrogation. 

Tender  of  unpaid  interest  six  months  after 
the  maturity  of  a  note  and  the  right  to  fore- 
•close  a  moit/rnge  has  accrued  under  an  option 
to  consider  the  whole  sum  due  will  not  defeat 
the  foreclosure.    Bweai  ingen  y.  Lahner  (Iowa) 

765 

nOTIONS. 

An  order  not  made  in  any  action  or  special 
proceeding  pending  in  court,  upon  the  mere 
affidavit  or  an  assignee  for  creditors,  directinff 
a  sheriff  to  surrender  possession  of  attached 
property  to  the  assignee,  in  the  absence  of  any 
notice  to  the  sberiff  or  the  attachment  plain- 
tiff, is  absolutely  void,  and  should  be  set  aside 
on  certiorari    Me  Enderlin  State  Bank  (N.  D. ) 

698 

JSUNICIPAL  CORPORATIONS.    See 

alao  Appeal  and  Error,  18;  Appro- 
FRtATiONB:  Common;  Constitutional 
Law,  1,  7,  9,  15;  Estoppel,  8;  Health, 
2;    HiGHWATS,  5,  S'll;   License,  2,  8; 

HANDAMT78,     3,     4;      PUBLIO      ImFROYE- 

MENT8;  Waters.  6. 18. 

1.  When  private  riehts  are  not  involved  in 
the  effect  of  an  ordinance,  notice  to  private 
persons  is  not  absolutely  essential  to  its  legal- 
ity. State,  EenneUp,  v.  J&ney  City  (N.  J. 
8up.)  281 

2.  A  municipal  ordinance  is  not  repugnant 
to  state  law  because  it  excepts  from  an  inhibi- 
tion of  Sunday  business  certain  kinds  of  busi- 
ness not  exempted  from  the  operation  of  the 
state  law,  as  it  does  not  legslize  or  license  the 
excepted  occupations.  Theieen  y.  MeBarid 
(Fla.)  234 

8.  Power  to  peas  ordinances  to  preserve  the 
public  peace  and  morals  includes  the  power  to 
prohibit  mercantile  business  on  Sunday.      Id, 

i.  A  state  law  prohibiting  sales  on  Sundi^ 
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under  a  license  to  sell  intoxicating  liquors 
does  not  prevent  such  Sunday  sales  from  the 
effect  of  municipal  ordinances  against  business 
on  Sunday.  Id, 

5.  The  invalidity  of  a  section  of  an  ordi- 
nance attempting  to  forfeit  tracks  of  a  street- 
railway  company  on  revoking  its  license  does 
not  make  the  other  parts  of  the  ordinance 
invalid.  BeUeviOe  ▼.  Citizen^  Haree  IL  Ch. 
(Dl.)  881 

6.  The  killing  of  a  human  being  by  a  mob, 
permitted  by  negligence  of  city  officers,  does 
not  render  a  municipal  corporation  in  Louisi- 
ana liable  for  damaees,  in  the  absence  of  any 
statute  providing  therefor,  althougli  general 
provisions  of  the  statute  have  created  a  right 
of  action  for  death  caused  by  negligence,  and 
include  the  ancient  civil  law  rule  that  *' every 
act  whatever  of  man  that  causes  damage  to 
another  obliges  him  by  whose  fault  it  hap- 
pened to  repair  it."  ifew  OrUaae  v.  Ahag- 
natto  (C.  C.  App.  5th  C.)  829 

Notes  and  BiuEFa. 

Municipal  corporations;  rights  of  lowest 
bidder  on  a  public  contract: — (1)  cases  affirm- 
ing right  of  lowest  bidder;  (2)  absence  of 
statute  requiring  award  to  lowest  bidder;  (8) 
rights  under  statute  or  ordinance:  (n)  reserva- 
tion of  right  to  reject  bids;  (b)  opening  bids, 
letting;  {e)  defective  bid  or  bond;  {d)  specifica- 
tions, quslity  of  article;  {e)  change  of  plans  or 
bid,  abandonment;  (/)  deposit;  &)  lowest  bid- 
der, determination;  (A)  qualification  of  bid- 
der; (%)  readvertisement;  (J)  confirmation  by 
council;  {k)  street-railway  grants;  (Q  manda- 
mus and  injunction  genenUly.  707 

Especial  powers  and  liabilities  of,  in  time 
of  epidemics:— <a)  in  general;  (b)  pest-houses; 
{e)  vaccination;  {d)  physicians;  (e)  nursing,  at- 
tendance, and  support;  (/)  effect  of  settle- 
ment of  sick  person.  727 

Liability  for  mob  causing  death.  882 

NAME. 

The  initials  of  the  given  name  of  a  delin- 
quent taxpayer  are  a  sufficient  description  of 
him  in  a  published  notice  to  sustain  a  Judg 
ment  by  default  in  a  tax  suit  against  collateral 
attack.    Moeelg  v.  Beily  (Mo.)  721 

NEGLIGENCE.  See  also  Act  of  God: 
Electrtgal  Uses  and  Appltancbh; 
Eyidengb,  7;  Husband  and  Wipe,  5; 
Incompetent  Persons,  8;  Landlord 
AND  TttNANT,  8;  NuisANCBS,  1;  Street 
Railways,  9;  Trial,  1. 

1.  One  who  builds  or  maintains  a  high 
chimney,  the  fall  of  which  would  Inlure  a 
adjoining  building,  is  liable  for  its  fall  in  a 
not  unusual  gale,  or  from  any  cause  except 
such  as  human  foresight  could  not  reasonably 
be  expected  to  anticipate  and  prevent.  Cfork 
y.  Blaesom  (Mass.)  256 

8.  Negligence  of  the  owner  of  an  iron  post 
used  as  a  barber's  pole,  in  placing  it  on  a  ude- 
walk,  does  not  preclude  liability  of  one  who 
negligently  knocks  it  over  by  backing  a  wagon 
aguiust  it,  causing  injury  to  a  person  struck 
by  it.     L.  Wolff  Mfg.  Co.  v.  Wilson  (111.)     229 

8.  Failure  to  turn  to  the  right  of  the  trav- 
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eled  part  of  a  highway,  which  the  statute 
makes  it  one^s  duty  to  do  on  meeting  another, 
so  that  the  latter  may  "pass  with  his  vehicle 
without  interference,"  does  not  make  the  for- 
mer liable  for  a  collision  if  the  latter  could 
have  avoided  it  by  the  exercise  of  ordinary 
care.    Brember  y.  Jone§  (N.  H.)  408 

4.  That  a  person  on  horseback  turned  to 
the  left,  leaving  the  traveled  part  of  the  road 
on  the  right,  on  hearing  the  swift  approach  of 
a  team  in  a  dark  night,  is  not  conclusive  evi- 
dence of  negligence,— especially  in  view  of 
the  custom  of  persons  on  horseback  to  give 
the  traveled  way  to  vehicles, — ^al though  the 
statute  provides  that  persons  meeting  on  high- 
ways must  turn  to  the  right,  and  makes  them 
liable  for  a  fine  in  case  of  failure  to  do  so. 
Beipe  v.  Elting  (Iowa)  760 

5.  To  a  trespasser  no  duty  exists  except  that 
of  not  wantonly  or  recklessly  injuring  him 
after  discovering  his  peril.  Barney  y,  Hannibal 
di  8t,  J.  B.  Co.  (Mo.)  847 

6.  The  mere  gratuitous  assumption  of  the 
duty  of  keeping  a  railroad  yard  clear  of  boys 
by  instructing  the  yard  hands  to  drive  them 
out  does  not  make  the  railroad  companv  liable 
for  negligence  in  failing  to  enforce  such  direc- 
tions. Id. 

7.  It  is  not  the  duty  of  a  railroad  company 
to  fence  its  yards  in  which  cars  are  switched 
and  trains  made  up,  so  as  to  protect  children 
from  danger.  M, 

8.  A  railroad  train  equipped  with  the  requis- 
ite number  of  hands,  moving  in  a  railroad  yard, 
is  not  within  the  rule  as  to  liability  for  danger- 
ous machines.  Id. 

0.  Removing  guards  and  advertisements 
ftom  a  cistern  on  discontinuing  its  use, 
after  the  burning  of  a  storehouse  which  stood 
over  it,  in  a  vacant  lot,  which  had  long  been 
used  as  a  common  or  part  of  the  highway, 
renders  the  owner  liable  to  one  who  falls  into 
the  cistern  while  attempting  to  use  the  highway 
in  a  dark  night,  unless  his  own  conduct  is  the 
proximate  cause  of  his  injury.  Lepniek  v. 
Gaddis  (Miss.)  686 

10.  Negligence  of  a  contractor  in  building  a 
sewer  for  a  city  will  not  render  him  liable  to 
the  owner  of  private  property  which  is  injured 
bv  the  breaking  of  the  sewer  after  the  com- 
pletion of  the  work  and  its  acceptance  and  use 
by  the  city.  First  Pretbyierian  Congregation  v. 
Smith  (Pa.)  504 

11.  The  owner  of  a  building  who  causes  a 
staging  to  be  erected  for  use  by  one  who  has 
contracted  to  supply  the  building  with  fire  ex- 
tinguishing apparatus  is  liable  for  the  death  of 
an  employ^  of  the  latter,  caused  by  negligence 
in  the  construction  of  the  staging,  although  no 
contractual  relation  exists  between  the  employ^ 
and  such  owner.  Bright  v.  Barnett  db  Becord 
Co.  (Wis.)  624 

12.  The  mother  of  a  boy  is  not  chargeable 
with  the  negligence  of  a  custodian  for  him 
chosen  by  the  father,  so  as  to  defeat  her  right 
to  recover  for  his  wrongful  death.  Atlanta  db 
O.  Air-Line  B.  Co.  v.  GraviU  (Ga.)  658 

18.  The  negligence  of  the  parents  or  persons 
in  loeo  parentis  cannot  be  imputed  to  a  child  so 
as  to  defeat  a  recovery  for  negligently  causing 
injury  to  the  child.  Id. 
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Notes  and  BRinrii 

Negligence  of  railroads,  see  Railboaos. 

See  also  Inoohpetbnt  PebsonSw 

Liability  for  dangerous  condition  of  prifate 
grounds  lying  open  beside  a  highway  or  fre- 
quented path: — duty  as  to  unenclosed  prop- 
erty; suffering  use  of  property  for  footpath; 
excavation  immediately  adjoining  highway; 
what  is  adjacent  to  highway;  devotion  to  pub- 
lic use;  obstruction  in  street  adjacent;  private 
ways;  statutory  liability;  property  raised  above 
street;  excavation  older  than  highway.        688 

Of  landlord  aa  to  creating  liability  to  third 
persons.  197 

Liability  of  contractor  to  third  persons  for 
defects  in  his  work  after  the  completion  and 
acceptance;  exception;  nuisance.  504 

As  to  drainage  of  crude  oil  into  sewer.     175 

As  to  dangerous  chimney.  257 

In  turning  to  wrong  side  of  road  In  violation 
of  statute.  406 

Contributory,  in  touching  electric  wire.  810 

Contributory,  when  imputed.  43 

NEWSPAPERS.    See  Librl  and  Slxs- 

DER,  NOTBS  AND  BbIEFS. 

NEW  TBI  All.    See  also  Afpbai.  and  £r- 
BOB,  Notes  akd  Briefs. 

A  new  trial  should  be  granted  absolutely, and 
not  on  condition  of  a  remittitur,  where  tbe 
evidence  upon  any  view  leaves  the  question  <^ 
damages  in  such  uncertainty  that  it  is  pecal- 
iarly  a  matter  for  the  jury.  Albany  ▼.  Sikn 
(Oa.)  653 

NOTICE. 

Notes  and  Briefs. 
Of  discontinuance  of  highway.  S21 

NUISANCES.    See  also  Evidence,  8. 

1.  The  use  of  land  for  the  prosecution  <^ 
some  business  from  which  injury  to  neighbor- 
ing property  will  either  necessarily  or  probablj 
ensue  will  render  the  owner  liable  for  the  in- 
jury, although  he  uses  reasonable  (tu-e  in  tbe 
prosecution  of  the  business.  FroU  r.  Berkeley 
Phosphate  Co.  (S.  C.)  693 

2.  The  owner  of  a  fertilizer  factoiy  is  not 
relieved  from  liability  for  injuries  caused  to 
adjoining  property  by  the  fumes  generated  in 
his  factory,  by  the  fact  that  a  part  of  the  dam- 
ages resulted  from  other  causes.  id 

8.  Negligently  permitting  the  leakage  of 
crude  oil  kept  for  fuel  into  the  soQ,  and  thence 
into  a  public  sewer,  will  create  a  liability  for 
damages  to  a  bakery  from  gases  generated  \sj 
the  oil  in  the  sewer  and  escaping  through  a 
manhole, — especially  where  such  discbar^ 
into  a  sewer  cannot  be  regarded  as  invited  by 
the  city  or  even  permissive,  since  an  ordinance 
prohibits  the  discharge  into  a  sewer  of  refuse 
drippings  or  noxious  liquid  or  other  subsUnce 
from  distributing  pipes  or  gas  conductors. 
Bra/dy  t.  Bei/roit  JSteel  d  8.  Co.  (Mich.)       175 

Notes  and  Bbibfs. 
Nuisances;  liability  for  injury  by.  605 

Liability  of  landlord  to  third  persons  for.  197 
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ODDFEIiLOWS.  See  Ikjumctioh,  11^18. 
OIL.    See  KuiaAsrcBS^  S, 

OPTION. 

Notes  asd  BribfSw 
Of  insurer  to  rebuild,  see  Ihbubaitob. 

ORDERS.    See  Bills  ahd  Notes.  Notes 
asdBbibfsl 

ORDINANCE.    See  Ck>uBTB,  8,  4;  Injubo* 
Tioir,  5,  6;  Mukioipal  Cobpobations,  8. 

PARLIAMENTARY  LAW. 

Notes  abd  Briefs. 
As  to  quomni.  84 

PARTNERSHIP.      See   also    Oobpoba- 

TIOHS,  8. 

Notes  Ain>  Briefs. 

Partnership;  liability  of  partner  for  libel  pub- 
lished without  his  consent  779 

PEDDLERS. 

A  sale  and  delivery  of  a  ftewlng-macblne  car- 
ried as  a  sample  by  a  traveliD^  agent  who  as  a 
rule  merely  takes  orders  for  bis  prindpal,  who 
has  an  established  place  of  business,  is  not  a 
sale  by  a  hawker  or  peddler  under  8.  G.  Act 
1898,  restrictiog  sales  by  samples  or  otherwise 
by  hawkers  and  peddlers,  but  providioflr  that 
it  shall  not  apply  to  sales  by  sample  by  persons 
travel  tog  for  established  commercial  houses. 
JStaU  V.  Morehead  (S.  C.)  586 

Notes  aitd  Briefs. 

Peddlers:  sale  of  sample  by  agent  686 

PENALTY. '  See  Contracts,  14. 

PHYSICIAN.    See  also  Injunctiok,  4. 

Notes  and  Briefs. 

Physicians;  libel  or  slauder  by  imputing  in- 
competency tOb  825 

PLEADING.    See  also  Appeal  and  Ert 

ROR,  7. 

1.  A  pleading  which  avers  facts  from  which 
the  law  presumes  Another  fact  sufficieotly 
pleads  that  other  fact  Bishop  v.  MiddUton 
(Neb.)  446 

2.  Allegations  that  a  corporate  charter  was 
Invalid  l)ecause  defectively  acknowledged,  and 
that  the  promoters  are  therefore  persoDsUy 
liable,  are  not  sufficient  to  charge  them  with 
personal  liability  on  anv other  ground,— such  as 
that  of  a  partnership  liability  antecedent  to  the 
attempted  incorporation.  JShields  v.  Clifton 
HiU  Land  Ch,  (Tenn.)  509 

8.  Breach  of  conditions  of  an  insurance  pol- 
icy which  will  make  It  void  must  be  pleaded 
as  matters  of  defense.  Moody  v.  Amawon  Ins, 
Co.  (Ohio)  818 

4.  The  declaration  on  a  policj  of  toddent 
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insurance,  as  the  contract  between  the  parties^ 
which  denies  that  the  injury  was  received  in 
violation  of  a  restrictive  clause  therein,  will 
not  support  a  recovery  on  proof  that  the  injury 
wss  so  received,  although  the  restrictive  daose 
wss  repugnant  to  the  contract  actually  made 
which  the  parties  agreed  upon  by  the  accept- 
ance of  the  application.  Valley  y.  Frtftrred 
Masonic  Mut  Aeei.  Auo.  (Mich.)  171 


PLUMBING. 

Notes  and  Briefs 
liability  of  landlord  to  third  persons 


to. 
197 


POWER.    See  also  Homestead.  8. 

A  power  to  mortgsge  land  is  not  included  in 
a  power  of  attorney  to  sell  and  convey,  un- 
coupled with  any  interest  in  the  land  or  the 
fund.     Campbell  y.  Foster  Home  Asso.  (Pa.)  117 

Notes  and  Brdefb. 


Power;  to  sell  or  to  mortgage. 
PRISON.    See  Hiohwatb,  IQL 


117 


PRIVATE    ACTION.     See   Hiohwats, 
8.  A 

PROMOTERS.    See   Corporations, 
Notes  and  Briefs. 

PROXIMATE  CAUSE.    See  also  Trial, 
8. 

1.  Negligently  connecting  a  building  by  a 
telephone  wire  with  the  flsgstaff  on  another 
building  about  825  feet  distant  is  the  proximate 
cause  of  the  burning  of  the  former  by  light- 
ning conveyed  by  the  wire  from  such  flag-stall. 
Jackson  v.  Wisconsin  TsUj^  Co.  (Wis.)       101 

2.  The  knocking  over  of  a  bsrber's  pole, 
which  was  an  iron  post  standing  on  asidewslk, 
by  iMcking  a  wagon  against  It  with  much  force, 
is  a  new  cause  which  may  create  a  liability  for 
negligence  to  a  person  who  is  struck  and  in- 
jured by  it,  irrespective  of  negligence  in  fail- 
ing to  fasten  the  post  securely.  1*.  Wolf  Mfg. 
Co,  V.  Wilson  (lU.)  238 

8.  Negligence  in  running  against  a  guard- 
rail is  the  proximate  cause  of  injuries  conse- 
quent upon  its  breaking.  Sindlinger  v.  Kan- 
sas City  (Mo.)  728 

Notes  and  Briefs. 
Proximate  cause;  doctrine  of.  108,  280 

PUBLIC  ADDRESS.     See  also  Comuon. 

Notes  and  Briefs. 

Public  address;  prohibition  of,  on  public 
grounds.  718 

PUBLIC  CONTRACT.    See  Municipal 
Corporations,  Notes  and  Brief& 

PUBLIC  IMPROVEMENTS.    See  also 
Constitutional  Law,  12. 

1.  The  fact  that  a  charter  privilege  of  a  city 
coandl  to  reconsider  its  vote  for  change  of 
grade  before  .the  change  is  made«  |lf  claims 
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for  daina^^es  are  too  frreat,  was  defeated  by 
prosecuting  the  work  before  claims  were  filed, 
and  by  a  contract  with  a  railroad  company, 
does  not  destroy  the  power  of  the  city  to 
enforce  assessments  for  such  work.  KeUy  y. 
Minneapolis  (Minn.)  92 

2.  An  agreement  by  a  dty  to  assume  the 
liabilities  of  a  railroad  company  for  damages 
caused  by  change  of  grade  in  streets  to  get  rid 
of  grade  crossings  does  not  prevent  the  city 
from  collecting  a  special  assessment  on  thosie 
benefited  to  pay  such  damages,  where  the 
railroad  company  was  not  in  fact  liable  there- 
for. Id. 

3.  The  mere  maintenance  and  repair  of 
boulevards  and  pleasure  wave  by  annual  as- 
sessment provided  for  by  111.  Act  June  17, 
1808,  is  not  a  local  improvement  within 
the  meaning  of  the  constitution,  for  which  a 
special  assessment  or  special  tax  can  be  levied. 
Vrane  v.  West  Chicago  Park  Oomr;  (111.)    811 

4.  The  owners  of  the  fee  of  land  constitut- 
ing the  bed  of  a  public  street  cannot  be  charged 
with  the  expense  of  paving  that  part  of  an  in- 
tersecting street  lying  in  front  of  it,  under  a 
statute  providing  *that  the  paving  shall  be  at 
the  expense  of  owners  of  lots  lyin&r  on  the 
fitreet  Schenectadp  y.  Union  OoUege{N.Y.)  614 

NoTBS  AND  Briefs. 

Public  improvements;  power  of  assessment 
for.  811 

Assessment  for  cost  of  abolishing  grade 
crossings.  92 

Assessment  of  bed  of  street  as  a  lot        614 

PUBLIC  LANDS.  Bee  also  Railboads,  8. 

In  an  action  to  restrain  trespass,  the  claim 
that  a  state  ^rant  of  land  to  the  defendant  is 
absolutely  void  cannot  be  considered  unless  it 
is  void  upon  its  face.  Saunden  y.  Ifeu)  York 
CdbKB.  R.  Co.  (N.  Y.)  878 

QUARANTINE.  See  OoNSTiTtmoNAL 
Law,  2;  Health,  Kotes  and  Bbiefs. 

RAILROADS.  Bee  also  Action  ob  Suit, 
8;  Eminent  Domain,  5,  8,  9;  Mandamxts, 
1;  Negligbngb,  6-8;  Public  Imfbovb- 

MENT8,  2. 

1.  A  railroad  company  owning  two  lines  be- 
tween the  same  points  will  not  be  compelled 
to  operate  local  trains  on  both,  if  this  would 
entail  great  loss  and  expense  without  any  re 
turn,  and  the  convenience  of  the  greater  num 
ber  of  people  will  be  secured  by  operating  on^ 
of  them  exclusively  for  through  trains.  Chi- 
cago d  A.  B.  Co.  V.  People,  Bunt  (IlL)       224 

9.  The  fact  that  a  railroad  runs  through  the 
territorial  limita  of  a  town  or  village  does  not 
absolutely  require  it  to  establish  a  station  and 
depot  therein,— especially  where  reasonable 
provisions  for  the  accommodation  of  the  inhab- 
itants is  made  by  a  station  near  its  limits.    Id. 

8.  The  location  of  railroad  stations  at  points 
where  the  cost  of  maintaining  them  will  ex- 
ceed the  profits  resulting  therefrom  cannot  be 
compelled.  Id. 

4.  Railroad  companiei  are  not  liable  imlefla 
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made  so  by  statute,  for  damages  to  abutdng 
owners  caused  by  changing  the  grade  of  the 
railroads  and  of  the  streets,  when  compelled 
to  do  so  to  get  rid  of  grade  crossings.  ^^^ 
y.  Minneapoiitf  (Minn.)  A 

6.  A  street-railway  company  need  not  pay 
compensation  to  a  railroad  company  for  the 
privilege  of  intersecting  the  railroad  tracki 
where  they  cross  a  street,  if  it  makes  the  cross- 
ing as  passable  as  it  was  before,  or  as  nearly  so 
as  practicable.  Chicago  db  0.  Terminal  R.  Co.  v. 
Whiting,  H.  db  B,  C.  Street  R.  Co.  (Ind.)  887 

6.  The  failure  of  a  baggage-master  to  obeerfv 
how  a  mail  agent  of  the  United  States  per- 
formed his  duty  in  throwing  ofif  mail-bags  does 
not  make  the  railroad  company  liable  to  one 
injured  by  a  mail-bag  carelessly  thrown,  by 
reason  of  a  notice  to  trainmen  from  the  super- 
intendent of  the  road  in  respect  to  throwioff 
mail-bags,  which  said  it  must  be  understood 
that  it  did  not  in  any  way  relieve  baggage- 
masters  and  mail  agents  from  using  all  possible 
precautions.  Pennsylvania  B.  Co.  r.  Bvst 
(14.  J.  Err.  &App.)  288 

7.  Adding  to  the  width  of  a  railroad  bed 
which  had  been  made  across  a  bay,  with  the 
granted  consent  of  the  owner  of  the  upland, 
by  obtaining  an  additional  strip  of  land  under 
water  by  grant  from  the  state,  does  not  iniure 
the  rights  of  the  riparian  owner,  providing 
suitable,  safe,  and  reasonably  convenient  way 
or  ways  across  the  railroad  shall  be  furnished 
for  access  to  the  water  front.  Saunders  v. 
New  York  C,  db  H.  B.  B,  Co.  (N.  Y.)  878 

8.  The  prohibition  in  1  N.T.  Rev.  Stat.  208. 
§  67,  against  granting  land  under  water  to  any 
one  but  adjacent  riparian  owners,  does  not 
apply  to  grants  for  railroad  purposes  under 
N.  Y.  Act  1850,  §  25.  Id. 

9.  A  person  walking  on  a  railroad  trestle, 
although  between  a  public  crossing  and  a  blow 
post,  is  not  within  the  protection  of  a  statute 
requiring  signals  of  a  train  and  slowing  of  its 
speed  at  the  crossing.  Atlanta  db  G.  Air  Line 
R.  Co.  y.  GrafdU  (Ga.)  653 

10.  A  railroad  company  must  keep  its  track 
in  reasonably  safe  repair,  so  as  to  prevent  in- 
jury to  persons  who  may  lawfully  be  upon  it. 
Burdict  v.  Miss&uH  P.  B.  Co.  (Mo.)  884 

Notes  and  Bbxees. 

Railroads;  liability  for  cost  of  changing 
grade  of  street  to  prevent  the  crossing  of  s 
railroad  at  grade: — ^in  general;  liability  of 
railroad  company;  effect  of  charter  provisions; 
distribution  of  liability;  delegation  of  author- 
ity to  apportion  liability;  contracts;  special 
assessments;  statutes  prohibiting  grade  cross- 
ings, n 

Negligence  aa  to  trespasser  in  yards.      848 

REAL  PBOPERTT. 

Placing  a  so-called  covenant  on  the  pub* 
lie  records,  after  notice  that  the  proposed 
agreemeut  is  at  an  end  because  the  wife  of 
the  covenantor  will  not  unite  in  it,  Isof  littls 
or  no  effect, — especially  when  its  conditions 
have  not  been  complied  with.  Bigmn  v. 
lAQJU  db  W.  (h.  (Wash.)  m 
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RECEIVEBS*    Bee  also  OAmnsHMXirr,  1. 

No  execatorj  procen  con  be  inaed  against 
receivers  od  a  judgmeot  rendered  in  garniMb- 
ment  proceedings  against  tbem.  It  can  only 
be  satisfied,  as  other  demands  are  satisfied,  by 
an  application  to  the  court  in  which  the  re- 
ceivership pn)eeeding8  are  pending  for  an 
order  directing  its  payments  Irwin  y.  Me- 
Kiciinis  (Minn.)  218 

Notes  and  Bbtefsl 

Receiver:  garnishment  of  money  due  from. 

218 

RECORDS.    See  Bbal  Pbofbbtt. 

REFERENCE. 

It  is  within  the  judicial  discretion  of  a  chan- 
cellor to  hear  the  wiiuesses  himself,  in  comput- 
ing ibe  amount  due  on  bonds  and  mortgage, 
without  having  their  testimony  taken  by  a 
master,  BeUeoHU  T.  CitiuMf  Haru  B,  Co. 
(HI.)  681 

REGENTS.    See  Cobfobationb,  0. 

RELIGIOUS  SOCIETIES. 

1.  Church  identity,  when  disputes  arise,  de- 
pends not  alone  upon  the  peculiar  creed  and 
dogmas  of  the  church,  but  also  upon  its  oon- 
sUiution  and  form  of  government,  discipline, 
usages,  customs,  and  principles  previously 
maintained.    Philomath  OoUege  v.  WyaU  (Or.) 

68 

2.  The  illegal  adoption  of  a  new  constitution 
by  the  general  conference  of  a  church,  which 
constitutes  its  highest  legislative  and  Judicial 
body,  does  not  constitute  an  act  of  secession 
or  destroy  the  identity  of  the  church,  where 
the  changes  made  by  the  new  constitution  are 
not  substantial  or  radical.  Id, 

8.  Civil  courts  should  respect  and  even 
adopt  a  construction  of  the  legislative  acts  of 
an  ecclesiastical  body,  which  it  has  itself  placed 
upon  them  acting  In  its  legislative  capacity, 
unless  it  is  shown  to  be  clearly  and  palpably 
contrary  to  some  constitutional   prohibition. 

Id. 

4.  Aoqufescenoe  in  and  use  of  the  constitu- 
tion of  a  church  for  more  than  fiftv  years  is 
conclusive  on  the  courts  as  to  its  validity.    Id. 

5.  Changes  in  the  confession  of  faith  may 
be  made  in  the  interest  of  clearness  and  com- 
pleteness of  declaration  of  belief  in  the  doc- 
trines actually  held  by  the  church,  without 
violating  a  prohibition  against  changing  or 
doing  away  with  the  confession  of  faith.    Id. 

6.  A  limitation  upon  the  power  of  the  gen- 
eral conference  of  a  church  '*to  change  or  do 
away  with  the  confession  of  faith  as  it  now 
stands"  may  itself  be  legally  changed  by  the 
church  under  a  general  provision  for  amend- 
ments. Id. 

7.  Incorporating  into  the  confession  of  faith 
ofa  church  doctrines  previously  contained  in 
its  discipline,  to  which  all  members  of  a  church 
must  subscribe  before  they  can  become  such, 
does  not  constitute  a  material  and  vital  change 
which  will  destroy  the  identity  of  the  church, 
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under  a  constitutional  provision  prohibiting 
any  change  of  such  confession.  l£ 

8.  The  adoption  hj  the  general  conference 
of  the  report  of  a  special  committee  on  the  ques- 
tion whether  a  proposed  new  church  const ita« 
tion  is  sulMtantially  the  same  as  the  old  ono 
is  a  legislative,  and  not  a  judicial,  act,  with- 
in the  rule  as  to  the  conclusiveness  in  the  sev- 
eral courts  of  decisions  by  ecclesiastical  tri- 
bunals. ,  Id.r 

9.  Two  thirds  of  all  the  votes  cast  may  ber 
deriare<i  by  the  general  conference  of  a  church 
acting  in  its  le^lative  capacity  the  basis  of 
ascertaining  the  wishes  of  the  church  with 
reference  to  a  change  of  the  constitution  and 
confession  of  faith,  for  which  the  constitution 
requires  the  request  of  ^*two  thirds  of  the 
whole  society."  Id^ 

10.  "Request  of  two  thirds  of  the  whole 
society/'  required  by  a  church  constitutiun 
for  a  change  thereof,  is  not  to  be  construed 
technically  to  mean  a  request  antecedent  to  a 
vote,  but  18  satisfied  by  an  expressed  desire  of 
the  requisite  number  by  vote  on  a  proposition 
submitted  for  that  purpose.  ld» 

11.  Lesrlslative  power  is  not  delegated  to  a 
commission  appointed  by  the  general  confer- 
ence of  a  church  to  prepare  proposed  changes 
in  the  constitution,  where  the  general  confer- 
ence itself  passes  upon  the  report  of  the  conk- 
mission.  M, 

K0TB8  Aia>  BniEFa 

Religious  societies;  constitution  of ;  secession 
from;  judicial  review  of.  83 

REMAINDER.    See  Hombstbao,  1. 

REMITTITUR.    See  Afpbal  and  Ebrob, 
Notes  Ain>  BniEFa. 

RES  GESTS.    See  Eyidbhcob,  27-29. 

RESIDENCE.    See  Schools,  8,    Koma 
andBriefb. 

RESTITUTION.    See  Cebtiobabi,  S, 

RESUME. 

For  resum6  of  contents  of  book,  see       865 

RIPARIAN  RIGHTS.    See  Waters,  7. 

SALE.    See  Damages,  4;  Tdgbeb. 

SCHOOLS.    See  also  Cobpobatiokb,  9. 

1.  The  employment  as  teachers  in  the  pub- 
lic schools,  of  sisters  of  St.  Joseph,  who  wear- 
in  the  school  the  distinctive  sectarian  garb, 
crucifixes,  and  rosaries  of  their  order  and  sect, 
is  not  a  violation  of  the  law  or  an  abuse  of 
discretion  which  the  courts  can  oontroL  Bp- 
9ong  V.  Gailitnn  Softool  DUt  (Pa.)  203 

2.  The  fact  that  members  of  a  reliirious  or- 
der employed  as  public-school  teachers  con- 
tribute all  tbeir  earnings  beyond  their  support 
to  the  treasury  of  their  order  to  be  used  for 
relijsious  purposes  does  not  make  their  employ- 
ment iliegat  Id. 

8.  Residence  for  common  school  purposes  is 
not  acquired  by  becoming  an  inmate  of  an  in- 
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ftitution  chartered  for  tbe  care,  support,  and 
education  of  poor  and  needy  children,  and 
malDiained  by  appropriations  of  public  money 
and  voluntary  contributions.  Com.  Fry,  v. 
Upper  Swatara  Twp.  School  Direeton  (Pa,)  581 
Com.  Farris,  v.  Balmer  (Pa.)  584 

4.  A  statute  giving  children  of  soldiers  of 
the  late  war  of  the  rebellion  free  admiasion  to 
public  schools  in  any  district  does  not  include 
children  who  are  in  a  charitable  institution, 
where  the  state  has  made  adequate  provision 
for  their  education,  even  if  tbe  directors  of 
such  institution  have,  by  misconduct  or  neg- 
lect, failed  to  carry  out  the  provision.  Com. 
FarrU,  v.  Balmer  (Pa.)  584 
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NOTBS  AND  BbIBFS. 


Schools;  what  constitutes  residence  entitling 
children  to  the  privileges  of  public  schools; 
bona  fide  residents;  fictitious  residence;  bona 
fide  residents,  when  not  entitled;  analogies.  581 

Preference  of  religion  in.  210 

Besidence  entitling  to  admission  to.         584 

SEARCHES.    See  also  Seizubbs,  Notbs 

ANDBBIEirS. 

■ 

Protection  from  unreasonable  searches  and 
seizures  is  not  invalidated  by  an  ordinance  re- 
quiring milk-dealers  to  furnish  small  samples 
of  milk  for  inspection  and  analysis.  State  v. 
Dupaquier  (La.)  163 

SECRETARY    OF    STATE.     See  In- 

JUNCTION,  $• 

SEIZURES.    See  also  Sbabchbb. 

Notes  and  Bbiefs. 

Seizure;  effect  of  constitutional  provision. 

162 

SELF-CRIMINATION.   See  Witnebsbs. 
2.8. 

SEWERS.     See    Drains    and    Sewers, 
Notes  and  Briefs;  Nuisances.  8. 

SHIPPING.    See  also  iNCOifFBTENT  Per- 
sons, 2. 

One  of  the  joint  owners  of  a  vessel,  who 
takes  it  to  sail  on  shares,  he  to  man  the  vessel, 
pay  the  crew,  and  furnish  the  supplies,  is  tbe 
owner  jpro  hac  vice,  and  responsible  to  tbe  other 
owners  for  due  care  in  her  management. 
William*  ▼.  Haye  (N.  Y.)  168 

SIDEWALKS. 

Notes  and  Briefs. 

Liability  of  landlord  to  third  persons  as  to 
condition  of.  197 

SLAVE.  See  Descent  and  Distribution,  4. 

SMOKE. 

Notes  and  Briefs. 

Liability  of  landlord  to  third  persons  as  to. 

197 

SNOW.    See  Ioe,  Notes  and  Bribf8. 
8«  L.  a  A. 


SPECIFIC   PERFORMANCE. 

1.  The  fact  that  a  contract  fair  when  made 
has  become  a  hard  one  by  the  force  of  chang- 
ing circumstances  or  subsequent  events  wul 
not  necessarily  prevent  its  specific  performance. 
Prospect  Park  <fc  0.  L  R.  Co.  v.  Coney  Mtnd 
dbB.B.Co.  (N.  T.)  610 

2.  Specific  performance  of  a  contract  to  mn 
street  cars  for  a  series  of  years  over  a  track  of 
another  company  to  a  depot  will  not  be  denied 
on  the  ground  that  it  requkes  the  exercise  of 
skill  and  Judgment  and  a  continuous  series  of 
acts.  jd. 

Notes  and  Bbikfb. 

Specific  performance;  of  contract  for  ma- 
ning  street  railway.  610 

STABLEa 

Notes  and  Briefs. 

Liability  of  landlord  to  third  penons  as  to 
condition  of.  197 

STARE  DECISIS.    See  Courts,  a 

STATE. 

The  state  under  its  police  power  can  itself 
assume  entire  control  and  management  of 
those  subjects,  such  as  intoxicating  liquors,  that 
are  dangerous  to  the  peace,  good  order,  health, 
morals,  and  welfare  of  the  people,  even  when 
trade  is  one  of  the  instruments  of  such  state 
conth>L    Btate,  George,  v.  Aiken  (S.  G.)     845 

STATUTE  OF  FRAUDS.  See  Ocv- 
tracts,  4-6;  Landlobd  and  Tshant, 
Notes  and  Bbibfs. 

STATUTES* 

1.  The  invalidity  of  a  provision  against  trans- 
portation of  Texas  cattle  through  the  state  does 
not  invalidate  regulations  in  the  statute  against 
bringing  such  cattle  into  the  state  or  moving 
them  from  one  part  of  the  state  to  another. 
Orimee  v.  Eddy  (Mo.)  688 

2.  The  subject  of  an  act  entitled  an  amend- 
ment to  a  certain  section  of  a  certain  chapter  of 
(he  charter  of  a  city  is  sufficiently  indicated  in 
tbe  title.    KeUy  v.  Minneapolie  (Minn.)       92 

8.  The  general  rule  is  that  the  word  "may" 
imposes  a  dutv  whenever  it  is  employed  in  a 
statute  to  delegate  a  power  the  exercise  of 
which  is  important  for  the  protection  of  pablic 
or  private  interests.  State,  EenneUy,  v.  Jer- 
sey City  (N.  J.  Sup.)  281 

4.  The  office  of  a  proviso  is  not  always  one 
of  limitation,  but  Its  effect  is  to  be  ascertained 
from  a  general  view  of  the  statute.  Detroit 
Gitizentf  Street  B,  Co.  v.  Detroit  (C.  C.  App. 
6th  C.)  667 

STAT*    See  In  jitnction,  10. 

STREET  RAILWAYS.  See  also  Bridges; 
Cbbtiorari,  1;  Constitutional  Law, 
8;  Contracts,  8, 9;  Elbyatbd  Railwatb; 
EboNBNT  Domain,  2,  12;  Eyidencb,  8; 
Highways,  5;  Injitnction,  14;  Mav 
damub,  2;  Municipal  Corporations,  6; 
Railboai>b,6;  Spboifio  Perforicancb,  8. 

1.  The  teauired  consent  to  the  laying  of  aoj 
railway  tracks  in  any  street  cannot  m  gives 
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by  the  goYtmfng  municipal  boaid  until  It 
knowB  what  partkniar  tracks  are  to  be  laid. 
Staie,  EenneUp,  T.  Jtriiey  OUy  (N.  J.  Sup.)  281 

2l  a  men  liceDae,  and  not  a  franchise,  is 
given  to  a  street-railway  companv  by  an  ordi- 
nance  grantiog  the  consent  of  a  city  to  the  use 
of  streets  for  its  tracks.  JBelleviUe  T.  Citieent^ 
Horse  B.  Oo,  (X\\.)  681 

8.  An  ordinance  xeyokln^  the  license  of  a 
street-railway  company  for  its  failure  to  com- 

Sly  with  the  conditions  on  which  it  was  granted 
t  not  invalid  on  the  ground  that  it  is  the  annul- 
ment of  a  franchise,  where  the  right  to  revoke 
the  license  is  expressly  reserved.  Id, 

4.  EzpreflB  power  to  grant  irrevocable  con- 
sent to  the  use  of  streets  for  street  railways  is 
given  to  a  city  by  statutes  providing  that  com- 
panies may  construct  such  railways  **with  the 
consent  of  the  corporate  authorities/'— espe- 
cially when  other  statutes  provide  for  the  giv- 
ing of  mortgages  on  such  railways,  which  shall 
be  deemed  mortntges  upon  realty.  Detroit 
Oitiemut  Street  B.  Co,  ▼.  Detroit  (C.  App. 
«th  0.)  667 

5.  The  power  of  a  ci^  to  grant  an  easement 
for  a  street  railway  to  a  company  and  its 
assigns  for  a  term  longer  than  that  of  the 
compan  jr's  corporate  existence  is  not  restricted 
by  implication  on  account  of  a  constitutional 
limitation  of  the  life  of  corporations  except 
those  for  municipal  purposes  or  for  the  con- 
struction of  railroads,  plank  roads,  and  canals, 
or  on  account  of  evils  to  be  apprehended  from 
long  grants  of  this  kind.  Id. 

6.  Consent  by  a  city  to  the  use  of  streets  for 
street  railways  constitutes  a  typical  easement, 
and  the  right  granted  thereby  is  an  interest  in 
realty,  being  an  incorporeal  hereditament.  Id. 

7.  A  limitation  on  the  term  of  the  corporate 
existence  of  a  street-railway  company  does 
not  preclude  Its  capacity  to  take  a  grant  to 
itself  and  assigns  of  the  privilege  of  operating 
its  road  for  a  longer  period  than  that  of  its  cor- 
porate life.  Id. 

8.  It  is  not  negligence  per  se  for  an  electric 
'car  not  to  have  a  head-light,  after  nightfall, 
where  colored  signal  lights  in  front  and  rear, 
required  by  a  city  ordinance,  are  carried. 
MeOeeY.  OoniUidated  Street  B.  Go.  (Mich.)  800 

9.  One  is  guilty  of  contributory  negligence 
in  walking  upon  an  electric  street-railway 
track  without  looking  or  listening  for  a  car 
from  one  direction,  after  leaving  the  curb  14 
feet  from  the  track.  Id, 

10.  Adoption  of  electric  motive  power  upon 
its  line  to  a  summer  resort  does  not  give  a  street- 
rail  way  company  the  right  to  cease  running 
cars  to  the  depot  of  a  rival  company  under  a 
contract  permitting  it  to  do  so  if  it  shall  use 
"steam  as  a  motive  power."  Proepfet  Park  d 
a  L  B.  Co.  V.  Coney  bland  A  B,  B.  Co.  (N.  Y.) 

610 
Notes  Ain>  Brxetb. 

Street  railways;  revocation  of  permission  to 
use  street.  667 

Compelling  removal  of  track  for  sewer.  767 

Necessity  of  head-lighta  on  street  cars.    800 

STRIKE.    See  Cokbpibact,  Notbb   akd 
Bbibfbl 
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SUBROOATION. 

Subrogation  to  a  prior  mortgage  cannot  bo 
claimed  on  account  of  a  payment  thereof, 
without  the  mortgagor's  knowledge  or  consent, 
out  of  the  proceeds  of  a  subsequent  invalid 
mortgage  executed  by  an  agent  of  the  mort- 
gagor without  authority.  Campbell  v.  Foster 
Some  Amo.  (Pa.)  117 

NoTBB  Ain>  Bbiefs. 

Subrogation;  to  prior  mortgage.  117 

SUBSCRIPTION. 

Notes  asd  Bbiefsl 
Gift  of  note  for.  805 


SUCCESSION 

TAXE& 


TAX.     See    Aunttitt; 


SUNDAY.    See  also  Constitutional  Law, 
7;  Municipal  Cobpobations,  2-4. 

1.  The  fact  that  a  team  was  hired  on  Sunday 
does  not  affect  the  liability  of  the  hirer  for 
conversion  by  an  unauthorized  use  of  the 
property.    Doolittle  v.  Shaw  (Iowa)  360 

9.  The  mere  fact  that  both  parties  were 
violating  the  Sunday  law  by  bunting  on  that 
day  will  not  prevent  one  of  them  from  recov- 
ering from  the  other  for  injuries  caused  by  the 
negligent  discharge  of  a  revolver  by  the  other. 
Qrou  V.  Miller  (Iowa)  605 

NOTBB  AND  BrIEFIl 

Sunday;  violation  of  Uw  to  preclude  recov* 
ery  for  injury.  605 

TAXES.    See  also  Annxjitt;  Namb. 

1.  The  tax  rate  levied  for  the  purposes  of  a 
township,  in  counties  under  township  organi- 
zation, must  be  reckoned  as  part  of  the  total 
tax  which  can  be  levied  for  county  purposes 
upon  property  within  such  township,  under 
the  provisions  of  the  Missouri  constitution 
limiting  the  amount  of  taxes  which  may  be 
raised  for  county  purposes,  since  such  town- 
ships are  simply  adjuncts  or  branches  of  the 
county  government,  all  of  whose  purposes  are 
counKr  purposes.  State,  Himi,  r.  Missouri 
P.  B.  Co,  (Mo.)  86 

2.  Succession  taxes  on  the  transmission  of 
decedent's  propertv  are  excise,  rather  than 
property,  taxes,    iiirkot  v.   Wiwthrop  (Mass.) 

259 

8.  "  Commodities  **  which  are  the  subject  of 
reasonable  duties  and  excise  under  Mass. 
Const,  pt.  2,  chap.  1,  §  1,  art.  4,  include  the 
privilege  of  transmitting  and  receiving  prop- 
erty by  will  or  descent  on  the  death  of  tbe 
owner.  Id. 

4.  A  distinction  between  kindred  in  the 
direct  line  and  collateral  kindred  or  strangers 
in  blood,  with  respect  to  exemptions  from,  or 
the  rates  of,  taxation  on  succession  to  property, 
is  not  unreasonable   because   of   inequality. 

Id. 

5.  The  exemption  from  succession  taxes  of 
estates  whose  value  does  not  exceed  $10,000, 
without  regard  to  the  amount  of  any  share 
taken  by  any  penKm,  does  not  constitute  such 
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an  inequality  as  will  make  the  tax  unconstitu- 
tiooal  on  the  ground  that  it  is  unreasonable. 
MinotY.  Winthrop  O/LvoA.)  259 

6.  A  reasonable  excise  tax  on  the  transmis- 
sion of  decedent's  property  is  not  in  violation 
of  the  owner's  right  of  transmission  as  a  neces- 
sary incident  of  property.  Id. 

7.  The  annuitant  must  bear  the  loss  of  the 
reduction  of  his  income  by  reason  of  the  im- 
mediate deduction  from  the  principal  of  the 
tax  upon  the  remainderman  as  provided  by 
Mass.  Stat.  1891,  chap.  425,  in  the  absence  of 
any  provision  in  the  will  for  reimbursing  him, 
although  his  interest  is  not  subject  to  taxation. 

IcL 

8.  The  charitable,  educational,  or  religious 
societies  exempt  by  law  from  taxation,  which 
the  Massachusetts  Succession  Tax  Law  of  1891, 
chap.  425,  exempts  from  its  provisions,  are 
sucli  as  are  exempt  by  the  jaws  of  Massachu- 
setts. Id. 

Notes  and  BRiBFa 

Taxes;  constitutionality  of  succession  tax. 

259 

TELEGRAPHS.      See    Arrest;     Goh- 
MEBOE.  2;  Electrical  Uses  ajs(D  Ap- 

FLIAlfCES,  1;  LiCENSB,  2. 

TELEPHONES.    See  P&ozimatb  Causer 
1. 

TENDER.    See  Mortgaohl 

TEXAS    FEVER.     See   Animals;   £y^ 

DENGE,  4. 

TICKET.    See  Cakriers,  1« 

TIMBER. 

The  title  to  timber  does  not  pass  until  it  is 
delivered  on  cars,  under  a  written  contract 
Dot  so  executed  that  it  can  be  recorded,  de- 
claring that  the  vendor  sells  the  timber  at  a 
certain  price  per  thousand,  part  to  be  paid 
when  on  the  track  ready  for  cars  and  the  bal- 
ance when  loaded,  although  a  large  sum  of 
money  is  paid  as  an  advancement,  on  which 
the  vendor  is  to  pay  interest.  Tockey  v.  Norn 
(Mich.)  145 

KOTES  AND  BRISF& 

Timber;  passing  of  title  to,  on  sale.         145 

TOLL.    See  Eminent  Domain,  2. 

TORTS.      See     Incompetent     Persons, 
Notes  and  Brl£f& 

TRIAL. 

1.  The  negligence  of  each  party  fa  a  ones- 
tlon  for  the  jury,  where  a  person  on  horseback 
turns  to  the  left,  leaving  the  traveled  road  to 
the  right,  in  a  dark  night,  on  bearing  the  ap- 
proach of  another  driving  at  a  high  rate  of 
speed,  notwithstanding  that  the  statute  pro- 
vides that  persons  meeting  on  hic^hways  shall 
each  turn  to  the  right    Reipe  v.  Eliing  (Iowa) 

769 

2.  The  intention  and  purpose  of  the  presi- 
dent of  a  corporation  and  of  a  person  upon 
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whom  be  calls  for  services,  as  to  the  adoptioa 
of  a  contract  made  between  them  on  the  sub- 
ject before  the  incorporation  of  the  company, 
is  a  question  for  thejury.  OnUca  v.  Cbttorav- 
gu9  Water  Co.  (N.  Y.)  .  544 

8.  The  libelous  character  of  a  newspaper 
publication,  stating  that  the  former  maoager 
of  a  corporation,  who  strangely  disappeared, 
has  been  located,  living  in  luxury  in  Caaada, 
is  a  question  for  the  jury.  Preu  Pub,  Co.  v. 
McDonald  (G.  0.  App.  2d  G.)  681 

4.  The  question ,  What  would  be  an  unreasona- 
ble or  unlawful  use  of  premises  with  refeieDce 
to  property  in  the  neighborhood?  or.  What 
would  constitute  an  unreasonable  or  unlawful 
injury  to  such  property  by  reason  of  the  use 
made  of  the  premises? — must  not  be  left  totbe 
jury.    Fro8t  v.  Berkdey  PhoaphaU  Cb.  (S.  C  : 

69S 

6.  What  constitutes  vacancy  or  nonoccu 
pancy  of  buildings  is  a  question  of  law;  but 
whether  or  not  a  building  is  vacant  or  unoc- 
cupied within  the  meaning  of  the  law  b  a 
question  of  fact  for  the  jury.  Moody  v.  Ama 
zon  Ins.  Co.  (Ohio)  813 

6.  Whether  or  not  a  person  found  in  a  dark 
night  between  a  station  platform  and  the  rail- 
road track,  with  his  le^  crushed  by  the  wheels 
of  a  car,  when  the  tram  had  but  just  started. 
was  injured  while  "standing,  riding,  or  being" 
on  the  platform  of  a  car,  or  entering  or  leav- 
ing a  moving  car,  within  the  prohibition  of  «d 
insurance  policy, — is  a  question  for  the  jury. 
Ant/iony  y.  Mercantile  Mut.  Aeei.  Aw. 
(Mass.)  406 

7.  It  is  a  question  of  fact  for  the  iuiy 
whether  the  entire  loss  of  a  hand  is  caused  by 
an  injury  without  amputation  above  the  wrist 
Lord  V.  American  Miit.  Aeei.  Abso,  (Wis.)  741 

8.  It  is  for  the  Jury  to  say  whether  the  back- 
ing of  a  wagon  against  a  curb  so  that  the 
platform  knocks  over  a  barber's  pole  standiog 
on  the  sidewalk  was  the  proximate  cause  of 
injury  to  a  person  whom  it  struck,  and 
whether  the  driver  was  negligent  in  so  doing. 
L.  Wolff  Mfg.  Co.  V.  WiUon  (lU.)  229 

9.  The  possibility  that  a  bolt  of  ligbtDing 
striking  a  flag  staft  might  be  conducted  by  a 
wire  to  a  building  800  feet  distant  and  bun  it 
is  a  question  for  the  jury,  where  the  testimony 
of  experts  is  conflicting.  Jackmn  v.  Witooii- 
sin  Til&ph,  Co.  (Wis.)  101 

10.  It  is  not  error  to  refuse  instructions 
when  those  given  fairly  present  the  law  of  the 
case.    Burdiet  y.  Misstmri  P.  B.   Co.  (Mo.) 

884 

11.  Special  findings  submitted  to  be  found 
by  a  jury  should  be  such  as  to  submit  to  them 
single,  direct,  and  plain  questions  to  be  %d 
s  we  red  by  a  direct  answer.  L.  Wolff  2(fg.  (^o. 
V.  Wihon  (111.)  229 

12.  A  statement  fairly  made  to  the  jury, 
that  a  preponderance  of  evidence  is  reauired 
to  justify  a  verdict,  need  not  be  repeated  with 
every  reference  to  the  evidence.  Beipe  ▼.  Bit 
ing  (Iowa)  'i^ 

TROVER.    See  also  Bithdat,  1. 

A  mere  diversion  from  the  line  of  timvcl,  at 
going  beyond  the  point  for  which  a  team  wa 
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bired,  will  not,  wftbont  more,  amoant  to  a 
COD  version  of  the  property  for  which  an  action 
will  lie.    DooiitUe  t.  Shaw  (Iowa)  866 

NOTR8  AHD  BBIEFflL 

Trover;  conversion  by  driving  team  to  place 
other  than  that  for  which  it  was  hired.        866 

UN  rVEBSITT.    See  Cobfobations,  9. 

VACCINATION. 

Notes  Aim  BBiicFBi 

Power  of  municipality  to  incur  expense  of. 

727 

VIOLATION  OF  LAW.  See  Action 
OB  Suit,  8. 

VOTERS  AND  ELECTION&    See  In- 

JDHCTIOK,  8. 

OUTAGES.  SeeA88iaina&iiT;Ck>BPORATioii8, 

12. 

^WATEB  CLOSET& 

Notes  akd  Bbiefb. 

Liability  of  landlord  to  third  persons  as  to 
coudition  of.  107 

'WATERS.  See  also  Boukdabibs,  2;  Con- 
tractb,  7;  Damaoeb,  6;  Ekinbnt  Do- 
main, 8,  4;  In  junction,  8-10;Railboad8, 
7. 

1.  The  filling  up  of  a  bay  on  anavi^ble 
river  below  high- water  mark  by  cutting  down 
the  banks  and  bluffs  above  the  shore  does  not 
^ive  title  by  accretion.  8aunder$  v.  NewTork 
a  dhJELB.  B.  Oa.  (N.  T.)  878 

2.  A  chance  of  title  to  the  bed  of  a  lake  Is 
not  made  under  the  law  of  accietions  when  the 
lake  is  drained  suddenly  by  a  river  catting  into 
it.     yoyet  V.  CoUins  (Iowa)  609 

Public  supply. 

3.  An  exclusive  privilege  or  franchise  to 
supply  water  to  a  town  or  village  is  not  given 
by  mere  general  terms  in  a  statute  authorizing 
incorporation  for  that  purpose,so  as  to  preclude 
the  municipality  from  obtaining  water  from 
other  sources.    Be  Brooklyn  (N.  Y.)  270 

4.  A  village  does  not  enter  into  a  common- 
law  contract  Dinding  itself  to  obtain  water  ez- 
-clusivel^  from  a  water  company,  by  virtue  of 
giving  Its  consent  to  the  application  of  such 
company.as  required  by  the  New  York  statutes, 
in  order  to  warrant  the  formation  of  the  com- 
pany and  the  use  of  the  streets  for  its  pipes. 

6.  The  provision  in  the  Brooklyn  Annexation 
Act  of  1886,  proiecting  the  rights  of  a  water 
-company  in  the  territory  annexed,  unless  the 
city  chose  to  buy  the  property,  did  not  con- 
stitute an  agreement  with  such  company,  and 
was  not  beyond  the  power  of  the  legislature  to 
repeal.  Id, 

Riparian  rights. 

6.  Water  cannot  betaken  for  a  public  water- 
supply  to  .the  injury  of  riparian  ngbts,  without 
compensation  or  due  process  of  law.  Bign&ff 
V.  Tacoma  lAglU  dt  W.  O9.  (Wash.)  425 
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7.  The  quantity  of  water  to  which  arlparian 
owner  is  entitled,  where  the  river  is  divided 
into  equal  channels  by  an  island,  is  one  half 
the  water  of  the  channel  on  whicb  the  land 
lies,  and  is  not  to  be  ascertained  by  taking  one 
fourth  of  the  water  in  both  channels.  Warren 
V.  Weitbrook  Mfg.  Co.  (Me.)  284 

8.  Opposite  riparian  owners  where  a  river  is 
divided  by  an  island  are  not  the  owners  of 
the  main  shores,  but  each  of  these  has  for  his 
opposite  the  owner  of  the  shore  of  the  island 
facing  his  land.  Id. 

0.  The  division  of  the  waters  of  a  river  into 
two  distinct  channels  by  an  island  entitles  the 
riparian  owners  on  each  channel  to  so  much  of 
the  water  as  would  naturally  flow  there,  and 
no  more.  Id. 

10.  Riparian  owners  on  either  channel  of  a 
river  where  it  is  divided  by  an  island  have 
no  right  to  do  anything  by  sheer  dams,  or  by 
widening  or  deepening  the  channel,  or  by  any 
other  means,  to  cause  more  water  to  flow 
through  that  channel  than  would  naturally  flow 
there.  Id. 

11.  All  existing  dams  in  one  of  the  channels 
of  a  river  divided  by  an  island  may  be  re- 
moved by  the  owners  without  liability  to  the 
riparian  owners  on  the  other  channel,  although 
the  restoration  of  the  river  in  this  way  to  its 
natural  condition  will  increase  the  flow  of  water 
therein.  Id. 

12.  The  fact  that  the  united  volume  of  nat- 
ural streams  spreads  out  into  a  broad  sheet  with 
currents,  covering  a  large  area  of  low  ground 
which  is  called  a  swamp  or  lake,  does  not  de- 
prive them  of  their  character  as  watercourses 
so  as  to  defeat  the  remedj  of  a  lower  riparian 
proprietor  against  diversion  of  the  waters  at  a 
point  above  the  so-called  lake.  Bigneyy.  Ta- 
eoma  Light  d  W.  Co.  (Wash.)  425 

Surface  crater. 

18.  A  municipal  corporation  which  arrests 
or  obstructs  the  natural  flow  of  surface  water 
in  exercising  its  statutory  power  to  erect  water- 
works is  liaole  to  the  owner  of  land  injured  by 
turning  the  water  thereon,  under  a  constitu- 
tional provision  against  taking  or  damaging 
private  property  for  public  purposes  without 
compensation.    Albany  v.  Bikes  (Ga.)         658 

14.  The  owner  of  land  has  a  right  to  drain 
it  for  some  proper  use  and  cast  the  water  upon 
adjoining  land,  whether  the  drainage  is  the 
direct  and  sole  purpose  of  the  improvement  or 
only  results  incidentally  there  from,  provided  he 
does  what  1b  reasonable  to  prevent  unnecessary 
injury  to  his  neighbors,  and  does  not  damage 
them  out  of  proportion  to  the  benefit  he  re- 
ceives.   Sheehan  v.  Flynn  (Minn.)  6^ 

15.  It  is  the  duty  of  an  owner  draining  his 
own  land  to  deposit  the  surface  water  in  some 
natural  drain  if  one  is  readily  accessible.      Id, 

Flowing^  'welL 

16.  The  use  of  water  from  a  flowing  well  for 
usual  domestic  purposes  cannot  lawf  ullv  be  im- 
paired by  pumping  from  another  well  which 
reaches  t  he  same  subterraneHU  stream  for  a  city 
water  supply.     WiUie  y.  Perry  (Io'wb)         12i 

17.  The  use  for  a  public  bath-house  and 
steam-washer  for  washmff  bathing  towels,  of 
water  from  a  flowing  wel^  is  an  extraordinary 
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and  artificfol  nse.  as  Is  alto  the  use  of  water 
from  such  a  well  for  a  city  water-Bapply,  with- 
in the  rule  that  the  rights  to  water  for  artifi- 
cial uses  are  equal.     Wilhi  T.  Perrj/  (Iowa) 

18.  Lettine  the  water  go  to  waste  from  a 
flowlDg  well  when  not  needed  will  not  pre- 
clude the  owner  from  recovering  damages 
for  cutting  gB.  the  flow  by  pumping  another 
well,  where  it  does  not  appear  that  tne  injury 
would  have  been  lessened  b^  preventing  the 
escape  of  the  water  at  other  times.  Id, 

19.  The  reasonableness  of  the  use  of  water 
from  a  well  for  artificial  and  extraordinary 
uses,  such  as  that  for  a  public  bathhouse  or  for 
a  city  water-supply,  which  interferes  with  the 
similar  use  of  water  from  another  well  fed  by 
the  same  subterranean  stream  depends  on  the 
facts  and  drcumstanoet,  and  the  number  and 
wants  of  other  well-owners  on  the  stream.  Id, 

KOTBS  AND  BbIEFS. 

Waters;  division  of»  between  opposite  ripa- 
rian proprietors:— in  general;  manner  of  use; 
effect  of  island.  284 

£zcul8ivenes8  of  right  of  water  company. 

Right  to  land  under;  patent  for  bed  of  river. 

870 

WELIf    See  Watbbb,  16-19. 
WHARVES. 

NOTBB  AWD  BmiEFS. 

Liability  of  landlord  to  third  persons  as 
to  condition  ol.  197 

26L.R.A. 


WILLS*    Bee  also  LiMiTATTOK  ofAotkxr^ 
4. 

The  quarter-section  of  land  owned  by  tola, 
tor  will  pass  by  a  derise  in  which  the  sedioa 
is  correctly,  but  the  quarter  erroneously,  do- 
scribed,  if  the  will  states  that  the  property  de- 
vised is  owned  by  the  testator*  Bkkford  t. 
E6kford  (Iowa)  m 

WITNESSES. 

1.  A  widow  is  not  competent  to  testify  in 
support  of  a  claim  against  her  deceased  hus- 
band's estate,  as  to  an  antenuptial  agreement 
between  them.    Biehardttm  v.  Biehardion  (Dl.) 

m 

2.  The  constitutional  provision  against  com- 
pelling a  person  to  be  a  witness  against  himself 
in  a  criminal  action  is  not  violated  by  requiring 
him  to  give  testimony  on  the  prosecution  of  an- 
other person  which  may  show  that  he  has  him- 
self been  guilty  of  a  crime,  where  the  statote 
declares  that  he  shall  not  be  liable  to  indict- 
ment or  presentment  l^-  information,  nor  ta 
prosecution  or  mmisment  "for  an  offense  vitb 
reference  to  which  his  teatiinony  was  sJveo.* 
Be  Cohen  (Oal.)  4» 

8.  A  witness  cannot  be  deprived  of  the  protec- 
tion of  the  United  States  Constitution,  Amend- 
ment 6,  that  no  person  shall  be  compelled  v> 
be  a  witness  against  himself,  by  exemptia; 
him  from  liability  to  punishment  for  actsdti- 
closed  bv  him.  United  Statee  y.  Jamee  CD,  C. 
N.  D.  m.)  4ia 

Notes  ahd  BBueira 

Witnesses;  statutorv  exemption  from  press- 
cution  as  a  substitute  for  constitutional  exemp- 
tion from  self-incriminating  evidenoeL        418 
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CASES  IN"  26  L.  R  A. 


26  L.  R.  A.  33,  SIMMONS  v.  VAN  DYKE,  138  Ind.  380,  46  Am.  St  Rep.  411,  37 
N.  E.  973. 

GSactradltlon    of    faffltlTCs. 

Cited  in  footnote  to  State  ex  rel.  McNichola  v.  Justus,  55  L.  R.  A.  325,  which 
holds  requisition  for  extradition  "by  the  acting  governor"  made  by  chief  magis- 
trate. 

Cited  in  note  (28  L.  R.  A.  803)  on  what  papers  are  necessary  to  obtain  sur- 
render of  fugitive  from  another  state. 

Rlsht    to   arrest. 

Approved  in  Harness  v.  Steele,  159  Ind.  295,  64  N.  E.  876,  holding  peace  officer 
justified  in  making  arrest  on  reasonable  or  probable  cause,  although  it  subse- 
quently appears  accused  was  not  guilty. 

Cited  in  Palmer  v.  Maine  C.  R.  Co.  92  Me.  408,  44  L.  R.  A.  676,  69  Am.  St. 
Rep.  613,  42  Atl.  800,  to  point  that  officer  may  arrest  on  reasonable  suspicion, 
and  is  justified,  although  no  felony  has  been  committed. 

palse  linprtiioninent. 

Approved  in  Harness  v.  Steele,  159  Ind.  295,  64  N.  E.  875,  holding  officer  de- 
taining innocent  person  arrested  without  warrant,  for  longer  period  than  neces- 
sary, liable  for  false  imprisonment. 

26  L.  R.  A.  36,  STATE  ex  rel.  HIRNI  v.  MISSOURI  P.  R.  CO.  123  Mo.  72,  27 

S.  W.  367. 
Taxation   for  conn tr  or  township   purpose. 

Followed  in  State  ex  rel.  Burgess  v.  Kansas  City,  St.  J.  &  C.  B.  R.  Co.  145  Mo. 
598,  47  S.  W.  500,  holding  that  road  taxes  are  county  taxes  within  meaning  and 
prohibition  of  Constitution. 

Disapproved  in  Chicago,  B.  &  Q.  R.  Co.  v.  Klein,  52  Neb.  266,  71  N.  W.  1069, 
holding  that  restriction  on  power  of  county  to  assess  does  not  preclude  assess- 
ment for  township  purposes. 

26  L.  R.  A.  42,  CHICAGO,  B.  k  Q.  R.  CO.  v.  HONEY,  12  C.  C.  A.  190,  27  U.  S. 

App.  196,  63  Fed.  39. 
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26  L.  R.  A.  46,  BUTLER  v.  MANHATTAN  R.  CO.  143  N.  Y.  417,  62  N.  Y.  S.  R. 

432,  42  Am.  JSt.  Rep.  738,  38  N.  E.  454. 
Lioss  of  prospective  olTsprliiB^. 

Approved  in  Witrak  v.  Nassau  Electric  R.  Co.  52  App.  Div.  236,  65  N.  Y.  Supp. 
257,  holding  loss  of  offspring  by  miscarriage  not  element  of  damage  aside  from 
augmented  injury  to  mother. 

Cited  in  note  (32  L.  R.  A.  144)  on  recovery  of  damages  for  miscarriage. 

Admissibility  of  evidence. 

Approved  in  Felska  v.  New  York  C.  &  H.  R.  R.  Co.  152  N.  Y.  343,  46  N.  E. 
613,  holding  testimony  that  witness  heard  someone  say  after  accident  at  cross- 
ing, that  flagman  did  not  attend  to  his  business,  inadmissible;  R^  Kennedy,  167 
N.  Y.  173,  60  N.  E.  442,  holding  declarations  of  deceased  tending  to  show  thai 
will  has  not  been  revoked  inadmissible;  Ehrhard  v.  Metropolitan  Street  R.  Cv. 
69  App.  Div.  126,  74  N.  Y.  Supp.  551,  holding  exclamation  of  bystander  who  $a\v 
w^oman  thrown  or  fall  from  car  inadmissible;  Klock  v.  Stevens,  20  Misc.  3S7,  4."» 
N.  Y.  Supp.  603,  holding  testimony  of  draughtsman  of  will  that  testator  con- 
sidered gift  of  mortgage  a  satisfaction  of  debt,  competent  as  part  of  res  gcsta : 
Bums  V.  Borden's  Condensed  Milk  Co.  93  App.  Div.  668,  87  N.  Y.  Supp.  8^:1 
holding  negligence  of  corporation  cannot  be  established  by  declarations  of  its 
servants  made  after  event. 

Recovery  by  hasband   for  Injury   to  ^vlfe. 

Approved  in  Zingrebe  v.  Union  R.  Co.  56  App.  Div.  557,  67  N.  Y.  Supp.  554, 
holding  that  husband  may  recover,  not  only  expenses  incident  to  wife's  injury, 
but  for  loss  of  her  aid,  comfort,  and  society;  Gray  v.  BrookljTi  Heights  R.  Qo. 
72  App.  Div.  455,  76  N.  Y.  Supp.  24,  holding  husband  entitled  to  recover  for 
loss  of  wife's  services  due  to  injury  sustained  through  another's  negligence: 
McVeigh  v.  Gentry,  72  App.  Div.  600,  76  N.  Y.  Supp.  535,  holding  that  loss  of 
society  applies  only  to  intentional  injury  to  consortium  and  not  to  negligent  act 
resulting  in  loss  of  Ber\ices  or  society. 

Expected  services  as  Insurable   Interest. 

Cited  in  O'Rourke  v.  John  Hancock  Mut.  L.  Ins.  Co.  10  :Misc.  408,  63  N.  Y. 
S.  R,  524,  31  N.  Y.  Supp.  130,  holding  that  parent  has  insurable  interest  in 
life  of  child,  resting  upon  expected  benefit  from  its  services. 

Remedy   for  Injnry. 

Cited  in  Conley  v.  Blinebry,  29  Misc.  373,  60  N.  Y.  Supp.  531,  to  point  that 
w^here  there  is  injury  there  should  also  be  remedy. 

Qnestlon  for  Jnry. 

Cited  in  Purcell  v.  Lauer,  14  App.  Div.  50,  43  N.  Y.  Supp.  988  (dissentin<r 
opinion),  majority  holding  it  question  for  jury  whether  fall  over  obstruction  on 
walk  caused  death  sixteen  months  later. 

26  L.  R.  A.  48,  CITY  NAT.  BANK  v.  KUSWORM,  88  Wis.  188,  43  Am.  St  Rep. 

880,  69  N.  W.  564. 
Duress  by  tbreats. 

Subsequent  appeal  in  91  Wis.  168,  64  N.  W\  843,  holding  duress  in  procuring 
notes  not  a  defense  where  prior  valid  notes  were  surrendered  in  consideration 
of  same  and  retained  by  maker. 
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Approved  in  Jaeger  ▼.  Koenig,  30  Misc.  582,  62  N.  Y.  Supp.  803,  holding  money 
obtained  from  wife  under  threat  of  arresting  husband  for  larceny,  recoverable; 
Mack  V.  Prang,  104  Wis.  6,  45  L.  R.  A.  409,  footnote  p.  407,  76  Am.  St.  Rep. 
848,  79  N.  W.  770,  holding  threats  of  arresting  man  for  embezzleroe«it,  unless  wife 
executes  mortgage,  duress;  Loud  v.  Hamilton  (Tenn.  Ch.  App.)  45  L.  R.  A.  405, 
footnote  p.  400,  51  S.  W.  140,  holding  duress  not  defense  to  one  deliberately 
giving  deed  and  notes  to  settle  claim  against  son-in-law;  Perkins  v.  Adams,  17 
Tex.  Civ.  App.  334,  43  S.  W.  529,  holding  that  father  may  avoid  mortgage  execu- 
ted because  of  threats  to  imprison  his  son. 

Cited  in  footnotes  to  Thompson  v.  Niggley,  26  L.  R.  A.  803,  which  holds  un- 
enforceable, securities  extracted  from  guilty  person  by  threats  of  prosecution; 
Galusha  v.  Sherman,  47  L.  R.  A.  417,  which  holds  threats  rendering  one  incapable 
of  exercising  free  will  in  making  contract,  duress. 
Reatltntlon  as  condition  precedent. 

Approved  in  Wyss  v.  Grunert,  108  Wis.  47,  83  N.  W.  1095,  holding  return  of 
valueless  thing  received  not  condition  precedent  to  action  for  deceit. 

26  L.  R.  A.  68,  PHILOMATH  COLLEGE  v.  WYATT,  27  Or.  390,  31  Pae.  206, 

37  Pac.  1022. 
ConclnslvencMi  of  decision   of  eccleslaatlcal   tribunal  on   conrts* 

Approved  in  Trinity  M.  E.  Church  v.  Harris,  73  Conn.  225,  50  L.  R.  A.  640, 
47  Atl.  116,  holding,  in  all  matters  ecclesiastical,  decision  of  ecclesiastical  tri- 
bunals binding  on  courts;  Brundage  v.  Deardorf,  92  Fed.  230,  holding  deter- 
mination of  ecclesiastical  question  by  church  tribunal  binding  on  courts. 

Cited  in  footnote  to  Krecker  v.  Shirey,  29  L.  R.  A.  476,  as  to  what  decisions 
of  ecclesiastical  courts  bind  civil  courts. 

Cited  in  note  (49  L.  R.  A.  399)  on  conclusiveness  of  decisions  of  tribunals  of 
associations  and  corporations. 
RIsbts  of  majority  and  minority  of  chnrcli. 

Approved  in  Horsman  v.  Allen,  129  Cal.  135,  61  Pac.  796,  holding  that  lands 
held  in  trust  for  specified  denomination  may  be  occupied  by  "liberal"  majority 
rather  than  "radical"  seceding  minority. 

Cited  in  footnotes  to  Park  v.  Cham  pi  in,  31  L.  R.  A.  141,  which  sustains  right 
of  minority  of  religious  society  to  prevent  transfer  of  property  by  majority; 
Smith  V.  Pedigo,  32  L.  R.  A.  838,  which  denies  right  of  majority  of  church  aban- 
doning its  religious  faith  to  hold  church  property;  Franke  v.  Mann,  48  L.  R.  A. 
856,  which  denies  right  of  majority  of  churcn  members  to  employ  pastor  whose 
teachings  inconsistent  with  those  of  sect  to  which  local  church  belongs;  Krecker 
V.  Shirey,  29  L.  R.  A.  476,  which  holds  title  to,  and  right  of  control  over,  prop- 
erty of  religious  society  dependent  on  ecclesiastical  standing,  not  numbers. 
Q^noram. 

Cited  in  Re  Schuylkill  Haven  Nominations,  20  Pa.  Co.  Ct.  420,  holding  that 
quorum  is  number  required  to  transact  business,  and  is  majority  unless  other- 
wise provided. 

26  L.  R.  A.  92,  KELLY  v.  MINNEAPOLIS,  57  Minn.  294,  47  Am.  St.  Rep.  606, 

69  N.  W.  304. 
Dutiea   imposed  on   railroads. 

Cited  in  footnotes  to  Birmingham  Mineral  R.  Co.  v.  Parsons,  27  L.  R.  A.  263, 
L.  R.  A.  Au.— Vol.   111.— 54. 
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which  holds  valid,  net  requiring  railroads  to  build  cattle  guards  on  demand  of 
landowner;  Pittsburgh,  C.  C.  &  St.  L.  R.  Co.  v.  Crown  Point,  35  L.  R.  A.  G84,. 
which  denies  power  of  town  to  compel  railroad  company  to  keep  watchman  and 
maintain  gates  at  crossing  at  own  expense;  Cleveland,  C.  C.  &  St.  L.  R.  Co.  v. 
Connersville,  37  L.  R.  A.  175,  which  denies  city's  power  to  require  railroad  to 
light  streets  crossed  by  track;  Bristol  v.  New  England  R.  Co.  40  L.  R.  A.  479, 
which  holds  order  of  state  railroad  commission  to  abolish  grade  crossing  a  de- 
fense to  suit  for  injunction  against  abutments  in  street  according  to  plans; 
Chicago,  B.  &  Q.  R.  Co.  v.  State,  41  L.  R.  A.  481,  which  sustains  power  to  com- 
pel railroads  to  maintain  and  repair  viaducts  on  which  roads  cross  city  streets; 
Cleveland  v.  Augusta,  43  L.  R.  A.  638,  which  holds  railroad  company  required 
to  alter  grade  of  crossings  at  own  expense  when  highway  requiring  different 
grade  laid  across  it;  Chicago  &  E.  R.  Co.  v.  Keith,  60  L.  R.  A.  525,  which  holds* 
void,  statute  for  construction  of  ditch  to  drain  off  water  along  railroad  right  of 
way  on  petition  of  adjoining  owner,  without  giving  company  opportunity  to  be 
heard. 

Poorer  of  city  to  relieve  railroad  company. 

Cited  in  footnotes  to  Argentine  v.  Atchison,  T.  &  S.  F.  R.  Co.  30  L.  R.  A.  255, 
which  holds  expense  of  building  viaducts  over  railroad  tracks  properly  shared 
between  city  and  railroad;  State  ex  rel.  St.  Paul  v.  Minnesota  Transfer  R.  Co. 
50  L.  R.  A.  656,  which  denies  city's  power  to  relieve  railroad  company  from  duly 
of  maintaining  bridge  over  tracks. 

Municipal  control  over  nnisances  on  streets. 

Cited  in  note  (39  L.  R.  A.  619)  on  municipal  control  over  public  nuisances  on 
public  streets  and  highways  created  by  street  railways  and  other  electricjil 
companies. 

ConipellinflT  landlord  to  pro-vide  -water. 

Cited  in  footnote  to  Health  Department  v.  Trinity  Church,  27  L.  R,  A.  710. 
which  upholds  act  compelling  tenement-house  owners  to  provide  water  on  every 
floor. 

Title  of  act. 

Approved  in  State  v.  Courtney,  27  Mont.  385,  71  Pac.  308,  holding  that  act 
to  amend  specified  sections  of  Code,  and  providing  for  new  section  on  licenses, 
aufficiently  expresses  its  subject  where  it  treats  of  licenses  only. 

Necesiiitj'   of   hearlnir   to   -validity   of   asaessment. 

Cited  in  footnote  to  Chicago  &  E.  R.  Co.  v.  Keith,  60  L.  R.  A.  525  which  hold* 
notice  to  owner  and  opportunity  to  be  heard  necessary  to  validity  of  assessment 

26  L.  R.  A.  98,  RENO  LODGE  NO.  99,  I.  O.  O.  F.  v.  GRAND  LODGE,  I.  O.  O.  F. 

54  Kan.  73,  37  Pac.  1003. 
Interference  by  court  ^vltb  affairs  of  fraternal   society. 

Approved  in  Supreme  Lodge,  O.  of  S.  F.  v.  Raymond,  57  Kan.  651,  49  L.  R.  A. 
378,  47  Pac.  533,  holding  that  fraternal  organization  cannot  abridge  member's 
right  to  resort  to  courts  after  claim  for  benefits  has  been  rejected  by  its  officers 
or  tribunals;  Moore  v.  National  Council,  K.  &  L.  of  S.  65  Kan.  455,  70  Pac.  3.32, 
holding  that  courts  will  not  decide  questions  relating  to  discipline  of  members 
of  fraternal  organization. 


1)2-107.]  L.  R.  A.  CASES  AS  AUTJIORITIES.  851 

Approved  in  footnote  to  Supreme  Lodge,  O.  of  G.  C.  v.  Simering,  41  L.  R.  A. 
720,  which  sustains  right  to  injunction  against  excluding  representative  from 
rij^ht  to  vote  in  supreme  lodge  of  benefit  society. 

Failure    to    follcvr   method    of   redreiifl    provided    by    noclety. 

Approved  in  Modern  Woodmen  v.  Taylor,  67  Kan.  371,  71  Pac.  806,  holding 
action  not  maintainable  on  benefit  certificate  where  insured  failed  to  appeal  from 
refusal  of  officer  of  order  to  accept  his  assessment. 

26  L.  R.  A.  101,  JACKSON  v.  WISCONSIN  TELEPH.  CO.  88  Wis.  243,  60  N. 

W.   430. 
Proximate  eanse. 

Approved  in  O'Connor  v.  Chicago  &  N.  W.  R.  Co.  92  Wis.  615,  66  N.  W.  795, 
holding  complaint  for  fire  set  by  locomotive  not  amendable  by  addition  of  other 
land  burned  over,  unless  railroad's  negligence  was  proximate  cause  of  such  in- 
jury. 

Cited  in  footnote  to  Wood  v.  Pennsvlvania  R.  Co.  35  L.  R.  A.  199,  which  holds 
failure  to  give  warning  of  approach  of  train  not  proximate  cause  of  injury  to 
one  struck  by  body  of  other  person  hit  by  train. 

Nenrllffence   as   to  eleetrlc   -wires. 

Cited  in  footnote  to  Cumberland  Teleg.  &  Teleph.  Co.  v.  Martin,  63  L.  R.  A. 
469,  which  denies  liability  of  telephone  company,  negligently  stretching  inade- 
quately insulated  wire  over  roof  of  store  porch,  to  passerby  killed  while  taking 
refuge  under  roof  from  storm,  by  lightning  escaping  from  wire. 

Cited  in  notes  (31  L.  R.  A.  588)  on  liability  for  injuries  by  electric  wires  in 
highways;  (32  L.  R.  A.  401)  on  negligence  as  to  electric  wires  on  or  in  build- 
ing. 

26  L.   R.  A.   107,  HAVENS  v.  GER^IANIA   F.   INS.   CO.   123  Mo.  403,  27   S. 
W.  718. 

Subsequent  appeal  in  135  Mo.  652,  37  S.  W.  497. 
Concurrent    Insurance. 

Approved  in  Home  F.  Ins.  Co.  v.  Weed,  55  Neb.  151,  75  X.  W.  539,  holding,  in 
case  of  concurrent  insurance  and  total  loss,  each  company  liable  for  full  amount 
of  its  policy. 

Cited  in  note  (26  L.  R.  A.  107)  on  how  far  aggregate  of  several  policies  is 
binding  as  to  value  of  insured  property. 

Mill  machlnerr  as  real  estate. 

Approved  in  British  America  Assur.  Co.  v.  Bradford,  60  Kan.  84,  55  Pac.  335, 
holding  mill  machinery  firmly  attached  to  building,  real  property;  Murphy  v. 
New  York  Bowery  F.  Ins.  Co.  62  ^lo.  App.  497,  holding  flouring  mill  and  ma- 
chinery covered  by  policy,  real  estate. 

Total   loss. 

Approved  in  Liverpool  &  L.  &  G.  Ins.  Co.  v.  Heckman,  64  Kan.  396,  67  Pac. 
879,  holding  that  total  loss  means  such  destruction  of  property  as  deprives  it  of 
character  in  which  it  was  insured;  O'Keefe  v.  Liverpool,  L.  &  G.  Ins.  Co.  140 
Mo.  564,  39  L.  R.  A.  820,  41  S.  W.  922,  holding  loss  total  if  identity  and  specific 
character  of  building  destroyed,  although  lower  floors  may  be  used  for  rebuilding; 
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Pennsylvania  F.  Ins  Co.  v.  Drackett,  63  Ohio  St.  56,  81  Am.  St.  Rep.  608. 
N.  E.  902,  lidding  loss  total  if  identity  and  specific  character  of  building  de- 
stroyed, and  where  parts  standing  are  of  no  value  in  rebuilding. 

Cited  in  note  (56  L.  R.  A.  786)  on  constructive  total  loss  of  insured  buil'iic:. 
Amount  of  recovery  In  case  of  total  loss. 

Approved  in  Marshal  v.  American  Guarantee  Mut.  F.  Ins.  Co.  80  Mo.  .K?\. 
23,  and  Rennolds  v.  German  American  Ins.  Co.  62  Mo.  App.  107,  holding  tLi: 
measure  of  damages  in  case  of  total  loss  is  amoimt  of  policy  less  any  depret.-i.it]  n 
from  its  date  to  time  of  fire;  Pennsylvania  F.  Ins.  Co.  v.  Drackett,  63  Ohio  '^:- 
64,  81  Am.  St.  Rep.  608,  57  N.  £.  962,  holding  that  in  case  of  toUl  loss,  insurnl 
may  recover  full  amount  of  policy,  although  arbitrators  have  fixed  loss  at  lf< 
sum;  Daggs  v.  Orient  Ins.  Co.  136  Mo.  389,  36  L.  R.  A.  228,  footnote  p.  ?i:. 
68  Am.  St.  Rep.  638,  38  S.  W.  85,  upholding  statute  requiring  payment  of  I'liI' 
amount  of  policy  on  total  loss. 
Contract  as  affected  by  statute. 

Cited  in  State  ex  rel  Hobart  v.  Smith,  173  Mo.  420,  73  S.  W.  211,  holin: 
decision  that  surety  on  bond  executed  to  a  company  is  liable  to  another  vi:- 
which  it  is  incorporated  does  not  make  new  contract,  but  interprets  oblig-aii-c 
in  connection  with  existing  statutes;  Dennis  v.  Moses,  18  Wash.  5S8,  40  L.  R.  i- 
313,  52  Pac.  333  (dissenting  opinion),  majority  holding  that  appraisement  rr 
quired  by  statute  before  sale  on  foreclosure  cannot  be  waived  in  mortgage,  kt 
may  be  after  default. 
»—  Insurance  contract. 

Approved  in  Daggs  v.  Orient  Ins.  Co.  136  Mo.  390,  35  L.  R.  A.  228,  58  Am.  St. 
Rep.  G38,  38  S.  W.  85,  and  Christian  v.  Connecticut  Mut.  L.  Ins.  Co.  143  Mo. 
405,  45  .S.  W.  268,  holding  statute  in  force  when  policy  issued  becomes  part  of 
it  by  implication ;  Cravens  v.  New  York  L.  Ins.  Co.  148  Mo.  604,  53  L.  R.  A.  oil 
71  Am.  St  Rep.  628  50  S.  W.  519,  holding  policy  issued  by  foreign  corporati'^c 
is  governed  by  law  of  state  in  which  it  is  delivered  and  premium  paid;  Westem 
Assur.  Co.  V.  Phelps,  77  Miss.  657,  27  So.  745,  holding  provision  restrictine 
liability  to  three  quarters  of  loss  invalid  under  "valued  policy  statute;"  McC'o^ 
lum  v.  Liverpool  L.  &  G.  Ins.  Co.  67  Mo.  App.  72,  upholding  recovery  for  full 
amount  of  policy  in  case  of  total  loss,  regardless  of  stipulation  restricting  lia- 
bility to  three  fourths  of  value  of  building;  0*Keefe  v.  Liverpool,  L.  &  G.  Ib*- 
Co.  140  Mo.  566,  39  L.  R.  A.  821,  41  S.  W.  922,  holding  agreement  to  arbitrate 
total  loss  repugnant  to  statute  and  void;  Karnes  v.  American  F.  Ins.  Co.  U4 
Mo.  417,  46  S.  VV.  166,  holding  statutory  time  within  which  suit  may  be  brou;:lit 
on  insurance  contraxjt  cannot  be  changed  by  agreement;  Phoenix  Ins.  Co.  v.  Levy. 
12  Tex.  Civ.  App.  47,  33  S.  W.  992,  holding  rebuilding  clause  void  in  case  of  .  -'l 
loss,  where  statute  makes  full  amount  of  policy  liquidated  demand  against  com- 
pany; Branigan  v.  Jefferson  Mut.  F.  Ins.  Co.  102  Mo.  App.  74,  76  S.  W.  643, 
holding  that  by  statute  company  may  be  required  to  pay  partial  loss  in  moDej, 
although  policy  reserves  privilege  of  repairing;  Sachs  v.  London  &  L.  F.  Ins.  tu. 
113  Ky.  95,  67  S.  W.  23,  holding  stipulation  making  insured  coinsurer  invaliJ 
where  by  statute  insurer  must  pay  full  amount  of  policy  on  total  loss  and  actual 
value  on  partial  loss. 

Cited  in  footnote  to  Dugger  v.  Mechanics'  k  T.  Ins.  Co.  28  L.  R.  A.  796,  which 
refuses  to  construe  as  retrospective,  act  making  void  stipulations  limiting  li** 
bility  on  policy  to  less  than  full  amount  of  loss. 
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•»—  L«€Min  asaoclatlon  contract. 

Approved  in  Bertche  v.  Equitable  Loan  &  Invest.  Asao.  147  Mo.  362,  71  Am. 
St.  Rep.  671,  48  S.  W.  954,  holding  provision  as  to  maturity  of  stock  in  deed 
of  trust  given  by  loan  association  controlled  by  statute  and  by-laws  then  in 
force;  Latimer  v.  Equitable  Ixxin  &  Invest.  Co.  81  Fed.  781,  holding  statutory 
Tight  of  stockholder  to  withdraw  from  loan  association  not  waived  by  receipt  of 
certificates  restricting  right. 

A'rerineiit  of  T-alne  of  property* 

Approved  in  Jones  v.  Philadelphia  Underwriters,  78  Mo.  App.  304,  holding  aver- 
ment of  value  of  property  insured  unnecessary  when  policy  is  by  statute  a  valued 
one;  Bode  v.  Firemen's  Ins.  Co.  103  Mo.  App.  293,  77  S.  W.  116,  holding  petition 
need  not  allege  value  of  property  destroyed  or  interest  of  insured  therein. 

F*«lliire  to  famlsli  plamii  and  npeclflcatlons. 

Approved  in  Murphy  v.  New  York  Bowery  F.  Ins.  Co.  62  Mo.  App.  499,  hold- 
ing failure  of  insured  to  furnish  plans  and  specifications  of  building  as  part  of 
proofs  of  loss  does  not  defeat  policy. 

Compelling  Issnance  of  poller  after  loss. 

Cited  in  footnote  to  Insurance  Co.  of  N.  A.  v.  Schall,  61  L.  R.  A.  300,  which 
denies  right  of  one  who  has  jeceived  more  than  value  of  insured  property  to 
compel  issuance  of  other  policy  in  pursuance  of  contract  to  insure. 

26  L.  R.  A.  112,  BURKHEISER  v.  MUTUAL  ACCL  ASSO.  10  C.  C.  A.  94,  18 

U.  S.  App.  704,  61  Fed.  816. 
Constmetlon   of   policy. 

Approved  in  Woodside  v.  Canton  Ins.  OflSce,  84  Fed.  287,  holding  that  policy 
Bhould  be  construed  strictly  as  respects  underwriter,  and  liberally  as  regards 
insured;  Canton  Ins.  Office  v.  Woodside,  33  C.  C.  A.  68,  61  U.  S.  App.  214,  90 
Fed.  306,  holding  that  if  policy  admits  of  two  constructions,  that  should  be 
adopted  which  will  indemnify  the  insured. 

26  L.  R.  A.  114,  WILKINSON  v.  COLLEY,  164  Pa.  35,  30  Atl.  286. 
Penalty  or  liqnldated  daniaffCM. 

Cited  in  footnotes  to  State  v.  Larson,  54  L.  K.  A.  487,  which  holds  amount  of 
liquor  license  bond  a  penalty;  Chicago  House- Wrecking  Co.  v.  United  States, 
53  L.  R.  A.  122,  which  holds  stipulation  for  certain  sum  as  damages  for  failure 
to  remove  building  by  certain  time,  penalty,  when  actual  damages  easily  assess- 
able; Salem  v.  Anson,  56  L.  R.  A.  169,  which  holds  stipulated  amount  to  be  paid 
to  city  for  failure  to  complete  electric  light  plant  within  specified  time,  liquidated 
damages;  Kilboume  v.  Burt  &  B.  Lumber  Co.  55  L.  R.  A.  275,  which  holds  pro- 
vision for  retaining  15  cents  per  hundred  feet  for  logs  not  delivered  by  specified 
date,  one  for  liquidated  damages. 

Injunctive    relief. 

Approved  in  McCurry  v.  Gibson,  108  Ala.  456,  54  Am.  St.  Rep.  177,  18  So. 
806,  holding  injimction  proper  remedy  to  restrain  breach  of  valid  contract  not 
to  practise  profession  in  competition  with  complaining  party;  American  Ice  Co. 
V.  Luff,  28  Pa.  Co.  Ct.  627,  granting  injunction  to  restrain  former  employee  from 
violating  his  agreement  not  to  engage  in  same  business  as  employer  for  specified 
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time  within  certain  district;  Knickerbocker  Ice  Co.  v.  Montgomery,  21  Pa.  Co. 
Ct.  415,  7  Pa.  Dist.  R.  466,  holding  that  provision  in  agreement  in  restraint  of 
trade  for  stipulated  or  liquidated  damages  does  not  exclude  remedy  by  injunc- 
tion; Cleburne  Water,  Ice  &  Lighting  Co.  v.  Cleburne,  13  Tex.  Civ.  App.  144.35 
S.  W.  733,  holding  injunction  to  prevent  water  company  charging  unauthoriied 
rates,  proper  remedy  because  of  uncertainty  in  calculation  of  damages. 

26  L.  R.  A.  117,  CAMPBELL  v.  FOSTER  HOME  ASSO.  163  Pa.  609,  43  Am.  St 

Rep.  818,  30  Atl.  222. 
Poorer  to  mortgage. 

Approved  in  Morris  v.  Ewing,  8  N.  D.  100,  76  N.  W.  1047,  and  Minnesota 
Stoneware  Co.  v.  McCrossen,  110  Wis.  321,  84  Am.  St.  Rep.  927,  85  X.  W.  1019, 
holding  that  power  to  sell  and  convey  real  estate  does  not  include  power  to 
mortgage;  Golinsky  v.  Allison,  114  Cal.  460,  46  Pac.  295,  holding  attorney  au- 
thorized to  superintend  and  sell  real  estate  without  power  to  execute  note  in 
name  of  principal  and  secure  it  by  mortgage. 

fo-vrer   of   attorney. 

Approved  in  MacDonald  v.  0*Neil,  21  Pa.  Super.  Ct.  386,  holding  power  of 
attorney  to  sell  or  lease  land  for  oil  or  gas  purposes  does  not  autliorize  attorney 
to  recognize  outstanding  title  asserted  by  third  person. 

Riirlit  of  sitbroir>'tloii. 

Approved  in  Irvine  v.  Kearney  County,  75  Fed.  767,  holding  purchaser  of 
county  bonds  thereafter  declared  invalid  subrogated  to  rights  of  original  holders 
of  county  warrants  for  which  bonds  were  exchanged;  Brown  v.  Rouse,  125  Cal. 
651,  58  Pac.  267,  holding  that  subrogation  cannot  be  claimed  by  one  who  has 
paid  prior  mortgage  and  taken  new  mortgage,  invalid  for  attorney's  want  of 
authority;  Gray  v.  Zellmer,  66  Kan.  518,  72  Pac.  228,  holding  subrogation  can- 
not be  claimed  to  prior  mortgage  paid  without  mortgagor's  knowledge  out  of 
proceeds  of  subsequent  invalid  mortgage  executed  by  agent  of  mortgagor  without 
Authority;  Cumberland  Bldg.  &  L.  Asso.  v.  Sparks,  106  Fed.  103,  holding  second 
mortgagee  who  furnished  mortgagor  money  upon  security  of  land  used  to  pay 
prior  encumbrance  not  subrogated  to  rights  of  prior  mortgagee. 

Cited  in  footnote  to  Dor  rah  v.  Hill,  32  L.  R.  A.  631,  which  sustains  right  of 
one  loaning  money  on  invalid  deed  of  trust  to  be  subrogated  to  prior  valid  deed 
paid  off  with  money  loaned. 

Distinguished  in  Haverford  Ix)an  &  Bldg.  Asso.  v.  Fire  Asso.  180  Pa.  528,  40 
W.  N.  C.  153,  57  Am.  St.  Rep.  657,  37  Atl.  179,  holding  one  who  pays  mortgage 
at  mortgagor's  request,  under  agreement  that  he  should  be  secured  by  land,  sub- 
rogated to   rights  of  mortgagee. 

Bond   to  pay  labor   claims. 

Cited  in  footnote  to  United  States  use  of  Fidelity  Nat.  Bank  v.  Bundle,  52 
X..  R.  A.  505,  which  holds  money  furnished  to  pay  labor  claims  not  within  bond 
ior  paying  persons  supplying  principal  with  labor  or  materials  for  prosecuting 
work. 

26  L.  R.  A.  124,  WILLIS  v.  PERRY,  92  Iowa,  297,  60  N.  W.  727. 
JReasonable  use. 

Approved  in  People  v.  Uulbert,  131  Mich.  169,  64  L.  R.  A.  273,  100  Am.  St 
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Kep.  588,  91  N.  W.  211,  holding  landowner  entitled  to  have  stream  flowing  over 
ilia  land  continue  undiminished  and  unimpaired  so  far  as  is  consistent  with  rea- 
sonable use  by  upper  proprietors;  People  v.  Hulbert,  131  Mich.  109,  64  L.  R.  A, 
273,  100  Am.  St.  Rep.  588,  91  N.  VV.  211,  holding,  in  absence  of  superior  rights 
acquired  by  license,  grant,  or  prescription,  lower  proprietor  desiring  to  use  water 
for  drinking  purposes  cannot  compel  upper  proprietor  to  refrain  from  bathing 
Jn  it. 

Cited  in  Gehlen  Bros.  v.  Knorr,  101  Iowa,  704,  36  L.  R.  A.  698,  63  Am.  St. 
Hep.  416,  70  N.  W.  757,  holding  that  riparian  owner  may  cut  ice  for  storage 
•or  sale  so  long  as  he  keeps  within  limits  of  reasonable  use. 

Cited  in  note  (41  L.  R.  A.  740)  on  correlative  rights  of  upper  and  lower  pro- 
prietors as  to  use  and  flow  of  water  in  stream. 

Profits    as   damaffea. 

Approved  in  Findlay  v.  Carson,  97  Iowa,  544,  66  N.  W.  759,  holding  profits 
.allow^able  as  damages  where  one  has  been  wrongfully  enjoined  from  selling  coal. 

Appropriation  of  -water. 

Approved  in  Barclay  v.  Abraliam,  121  Iowa,  622,  64  L.  R.  A.  256,  100  Am.  St. 
Rep.  365,  96  N.  VV.  1080,  holding  landowner  without  right  to  maliciously  divert 
well-defined  subterranean  stream  to  detriment  of  neighboring  owner. 

Cited  in  footnotes  to  Wheelock  v.  Jacobs,  43  L.  R.  A.  105,  which  holds  as 
percolating  water  which  owners  of  land  may  appropriate,  small  stream  without 
"well-defined  channel,  coming  through  hole  in  bed  rock  below  surface;  Vineland 
Irrig.  District  v.  Azusa  Irrig.  Co.  46  L.  R.  A.  820,  which  holds  subsurface  flow 
of  river  through  gravelly  bed  subject  to  legal  appropriation  subordinate  to  rights 
of  prior  appropriator  of  surface  flow;  Brosnan  v.  Harris,  54  L.  R.  A.  628,  which 
sustains  right  under  statute  to  appropriate  water  of  spring  without  natural  out- 
let; Stillwater  Water  Co.  v.  Farmer,  60  L.  R.  A.  875,  which  sustains  right  to 
injunction  against  landowner  draining,  collecting,  and  diverting  percolating  waters 
solely  to  waste  them. 

Distinguished  in  Huber  v.  Merkel,  117  Wis.  363,  62  L.  R.  A.  593,  98  Am.  St. 
Rep.  933,  94  N.  W.  354,  holding  landowner  has  right  to  sink  well  and  use  water 
as  he  chooses,  regardless  of  effect  of  such  use  upon  his  neighbor's  wells. 

X*ercolatlnff  ivaters. 

Cited  in  note  (64  L.  R.  A.  238)  on  correlative  rights  in  percolating  waters. 

I^iability  of  city  for  draining  aoarceii  of  surface  streain. 

Cited  in  footnote  to  Smith  v.  Brooklyn,  45  L.  R.  A.  664,  which  holds  city 
liable  for  draining  underground  sources  of  surface  stream  by  pumping  water  for 
■city  reservoir. 

26  L.  R.  A.  129,  BURCH  v.  BALTIMORE  &  P.  R.  CO.  3  App.  D.  C.  340. 

SJectlon  from  train. 

Cited  in  footnotes  to  St.  Louis  S.  W.  R.  Co.  v.  Harper,  53  L.  R.  A.  220,  which 
denies  right  to  eject  at  other  than  usual  stopping  place,  one  boarding  train 
.not  stopping  at  station,  and  refusing  to  pay  to  next  stopping  place;  Enright  v. 
Pittsburgh  Junction  R.  Co.  53  L.  R.  A.  330,  which  denies  right  to  eject  or  frighten 
ien-year-old  boy  from  rapidly  moving  train. 
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26  L.  R.  A.  135,  MILAN  MILL.  &  MFG.  CO.  v.  GORTON,  93  Tenn.  590,  4  In- 
ters. Com.  Rep.  851,  27   S.  W.  1)71. 
"Wliat    conntitutes    dolnir    banineiis    by    foretarn    corporation. 

Approved  in  Havens  &  G.  Co.  v.  Diamond,  93  111.  App.  566,  holding  foreign  cor- 
poration making  sales  by  sample  through  agents  not  doing  business  within  state; 
Hart  V.  Livermore  Foundry  &  Mach.  Co.  72  Miss.  834,  17  So.  769,  holding  corpo- 
ration engaged  in  dealing  with  citizens  of  other  states  in  reference  to  property 
situated  without  state  not  engaged  in  business  therein. 

Cited  in  Markwood  v.  Southern  R.  Co.  66  Fed.  820,  as  raising  question  under 
statute  as  to  terms  on  which  foreign  corporations  may  carry  on  business. 

Cited  in  footnote  to  Florsheim  Bros.  Dry  Goods  Co.  v.  Lester  27  L.  R.  A- 
505,  which  holds  taking  of  single  mortgage  by  foreign  corporation  for  past- 
due  indebtedness  not  doing  business.. 

"Wliat  1*  Interstate  comnxerce. 

Cited  in  footnotes  to  Smith  v.  Jackson,  47  L.  R.  A.  416,  which  holds  agent 
collecting  garments  and  sending  them  to  laundry  outside  of  state,  and  redeliver- 
ing to  owners,  not  engaged  in  commerce;  Racine  Iron  Co.  v.  McCommons,  51 
L.  R.  A.  134,  which  holds  traveling  agent  taking  orders  and  distributing  contents 
of  original  package  among  customers  not  engaged  in  interstate  commerce;  Croy 
V.  Epperson,  51  L.  R.  A.  254,  which  holds  one  taking  orders  in 'own  name  for 
articles  manufactured  in  other  state,  and  delivering  separate  articles  to  cus- 
tomers, not  engaged  in  interstate  commerce;  French  v.  State,  52  L.  R.  A.  160, 
which  holds  agent  of  nonresident  company  selling  organ  taken  with  him,  or 
taking  orders  for  otlters  to  be  delivered  by  him,  engaged  in  interstate  com- 
merce; State  v.  Willingham,  52  L.  R.  A.  198,  which  holds  interstate  commerce, 
delivery  of  portraits  and  frames  by  agent  previously  taking  order  for  nonresi- 
dent manufacturer. 

Enforcement  of  contract  made  Tvttii  foreign  corporation. 

Approved  in  Eastern  Bldg.  &  L.  Asso.  v.  Bedford,  88  Fed.  12,  holding  that  Fed- 
eral court  will  enforce  valid  and  harmless  contract  nonenforceable  in  state  court 
because  not  in  conformity  with  administrative  regulations;  Hamilton  v.  Fowler, 
40  C.  C.  A.  50,  99  Fed.  21,  holding  that  bona  fide  purchaser  may  enforce  note  ae 
cured  by  mortgage  on  land  in  state  and  payable  to  corporation  not  authorized 
to  do  business,  where  note  made  in  foreign  state;  Oakland  Sugar  Mill  Co.  v. 
Fred  W.  Wolf  Co.  55  C.  C.  A.  99,  118  Fed.  246,  holding  that  statute  prescribing 
terms  on  which  foreign  corporation  may  transact  business  does  not  iuvaliaaie 
single  contract  not  indicating  purpose  to  carry  on  business;  New  York  Nat. 
Bldg.  &  L.  Asso.  V.  Cannon,  99  Tenn.  348,  41  S.  W.  1054,  holding  that  mortgage 
executed  to  foreign  corporation  not  entitled  to  do  business  for  failure  to  com- 
ply with  statute  will  not  be  enforced,  although  loan  applied  for  before  statute 
enacted. 

26  L.  R.  A.  138,  STATE  v.  SIOUX  FALLS  BREWING  CO.  5  S.  D.  39,  360,  58 
S.  W.  1,  928. 

26  L.  R.  A.  142,  WILLIS  v.  WINONA,  59  Minn.  27,  60  N.  W.  814. 
Construct  ion  of  bridge  approach  as  additional  •ervltnde. 

Approved  in  Brand  v.  Multnomah  County,  38  Or.  99,  50  L.  R.  A.  305,  84  Am. 
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St.  Rep.  772,  62  Pac.  209,  holding  that  constructioc  of  bridge  approach  does  not 
inpoee  additional  servitude  upon  street;  Home  Bldg.  &  Conveyance  Co.  v. 
Xloanoke,  91  Va.  63,  27  L.  R.  A.  554,  20  S.  E.  895,  holding  building  approach 
'tx)  bridge  over  railroad  tracks  leaving  access  to  abutting  owners,  not  additional 
servitude;  Colclough  v.  Milwaukee,  92  Wis.  187,  65  N.  W.  1039,  holding  con- 
struction of  approach  to  viaduct  mere  change  of  grade,  and  not  new  servitude. 

Cited  in  footnote  to  Boston  &  A.  R.  Co.  v.  Worcester,  55  L.  R.  A.  623,  which 
liolds  use  of  part  of  vailroad  location  outside  of  tracks  for  approach  of  high- 
way bridge  over  tracks  to  abolish  grade  crossing  not  new  easement  on  right  of 
way. 
Katablisltineiit  of  gvude. 

Approved  in  Brand  v.  Multnomah  County,  38  Or.  103,  50  L.  R.  A.  396,  84  Am. 
St.  Rep.  772,  62  Pac.  209,  holding  that  legislative  authority  to  construct  bridge 
at  established  grade  is  in  itself  establishment  of  grade. 

26  L.  R.  A.  145,  YOCKEY  v.  NORN,  101  Mich.  193,  60  N.  W.  686. 
'Wriftea    title    paMies. 

Approved  in  McCormick  Harvesting  Mach.  Co.  v.  Cusack,  116  Mich.  653, 
74  N.  W.  1005,  holding  that  title  to  machine  does  not  vest  in  vendee  where  it 
was  not  delivered  because  of  his  failure  to  give  approved  notes. 

Cited  in  footnotes  to  Macomber  v.  Detroit,  L.  &  N.  R.  Co.  32  L.  R.  A.  102, 
whAch  holds  title  to  logs  not  forfeited  by  failure  to  remove  within  time  fixed 
by  contract;  H.  M.  Tyler  Lumber  Co.  v.  Charlton,  55  L.  R.  A.  301,  which  holds 
title  does  not  pass  by  acceptance  of  offer  to  sell  lumber  piled  at  mill  to  be  in- 
spected by  common  employee. 

26  L.  R.  A.  148,  ROTKMILLER  v.  STEIN,  143  N.  Y.  681,  62  N.  Y.  S.  R.  788, 

38  N.  E.  718. 
Ijiabllity  for  misrepresentation* 

Approved  in  Re  Davis,  112  Fed.  296,  and  David  Adler  &  Sons  Clothing  Co. 
V.  Thorp,  102  Wis.  75,  78  N.  W^  184,  holding  mere  failure  of  purchaser  to  dis- 
close insolvency  not  fraudulent;  Butler  v.  Duke,  39  Misc.  243,  79  N.  Y.  Supp. 
419,  holding  complaint  alleging  misrepresentation,  whereby  plaintiff  was  in- 
duced to  exchange  stock  for  bonds  to  his  injury,  sufficient  on  demurrer. 

Cited  in  footnotes  to  James  v.  Crosthwait,  36  L.  R.  A.  631,  which  holds  bank 
liable  for  loss  incurred  in  reliance  on  false  entry  of  credit  on  bank  book  induced 
by  conduct  authorizing  belief  that  credit  is  genuine;  H.  W.  Williams  Transp. 
Line  v,  Darius  Cole  Transp.  Co.  56  L.  R.  A.  939,  which  denies  right  to  rely 
on  false  representations  as  to  speed  of  steamboat,  if  warranty  as  to  speed  inserted 
in  contract;  Hindman  v.  First  Nat.  Bank,  57  L.  R.  A.  108,  which  holds  bank 
falsely  certifying  that  all  of  authorized  capital  of  insurance  company  on  de- 
posit liable  to  one  purchasing  stock  in  reliance  on  same. 
Action    for    frand. 

Approved  in  New  York  C.  &  H.  R.  R.  Go.  v.  Reeves,  41  Misc.  499  85  N.  Y. 
Supp.  28,  holding  that  to  sustain  action  for  fraud  and  deceit,  fraud  must  be 
proximate  cause  of  injury  complained  of. 
Implied  fvarranty  on  sale  of  corporate  stock* 

i 

Cited  in  note   (63  L.  R.  A.  166)   on  implied  warranty  on  sale  of  corporate 
stock. 


S58         L.  R.  A.  CASES  AS  AUTHORITIES.  [26  L  R.  A 


Sllirlit   of  action   for   -vTromir   committed  airAlnvt   vtockholder   or  corpora* 
tion. 

Approved  in  Butler  v.  Duke,  39  Misc.  242,  79  N.  Y.  Supp.  419,  holding  stock- 
holder entitled  to  redress  for  wrong  committed  against  him,  as  such,  as  distin- 
guished from  damage  to  corporation;  Niles  v.  New  York  C.  &  H.  R.  R.  Co.  69 
App.  Div.  148,  74  N.  Y.  Supp.  617,  holding  that  right  of  action  for  precipitat- 
ing foreclosure  of  property  of  corporation,  whereby  its  stock  has  been  depreciatc\l, 
Tests  in  corporation;  Niles  v.  New  York  C.  &  H.  R.  R.  Co.  176  X.  Y.  124,  68 
^.  £.  142,  denying  right  of  individual  stockholder  to  maintain  action  for  con- 
spiracy to  render  corporation  insolvent  and  to  sacrifice  its  property. 


26  L.  R.  A.  153,  WILLIAMS  v.  HAYS,  143  N.  Y.  442,  42  Am.  St.  Rep.  743,  33 

N.   E.  449. 
•Civil  liability  of  Insane  person. 

Approved  in  Mutual  F.  Ins.  Co.  v.  Showalter,  3  Pa.  Super.  Ct.  458,  40  W.  X. 
C.  84,  holding  insane  person  setting  fire  to  building  liable  to  insurance  company 
for  amount  paid  by  it;  Showalter  v.  Mutual  F.  Ins.  Co.  3  Pa.  Super.  Ct.  452. 
-40  VV.  N.  C.  80,  holding  burning  of  building  by  insured  while  insane,  no  detente 
to  action  on  policy  in  absence  of  special  provision;  Ullrich  v.  New  York  Pre*s 
Co.  23  Misc.  170,  50  N.  Y.  Supp.  788,  holding  lunatic  liable  for  actual  damage 
<Lone   by   his   libels. 

Cited  in  footnote  to  Flach  v.  Gottschalk  Co.  42  L.  R.  A.  745,  which  holds 
lunatic  bound  by  fair  contract  with  one  ignorant  of  his  lunacy. 

Disapproved  in  Williams  v.  Hays,  157  :Js^.  Y.  546,  43  L.  R.  A.  254,  68  Am.  St. 
Rep.  797,  52  N.  E.  589,  Reversing  2  App.  Div.  185,  37  N.  Y.  Supp.  708,  holding 
•charterer  of  vessel  becoming  insane  from  exhaustion  in  attempting  to  save  ship 
in  storm  not  liable  for  her  negligent  loss. 

Killing  of  iniinred  by  iniiane  beneflclnrir. 

Approved  in  Holdom  v.  Ancient  Order,  U.  W.  159  111.  622,  31  L.  R.  A.  69.  50 
Am.  St.  Rep.  183,  43  N.  E.  772,  holding  killing  of  insured  by  insane  benefician* 
does  not   forfeit   policy. 

Ijiabillty  of  bank  paying  check  of  ln*ane  person. 

Cited  in  footnote  to  American  Trust  &  Bkg.  Co.  v.  Boone,  40  L.  R.  A.  2.')0, 
which  holds  bank  liable  for  paying  check  of  one  judged  insane  in  other  state, 
though  insanity  not  kno\vn  to  bank. 

Liability   of  con*piratom   as   affected   by   Insanity   of   coconspirators. 

Cited  in  footnote  to  Tucker  v.  Hyatt,  44  L.  R.  A.  129,  which  holds  coconspira- 
tor's unsoundneas  of  mind  inefl*ectual  to  relieve  others  from  liability. 

-Cbarterers  liability  for  damase  by  collision. 

Approved  in  The  Barnstable,  181  U.  S.  468,  45  L.  ed.  957,  21  Sup.  Ct.  Rep. 
684,  holding  charterers  liable  for  damage  to  another  vessel  by  collision  due  to 
negligence,  although  owners  agreed  to  pay  for  insurance. 

Infant's  liability  for  trespass. 

Approved  in  Buch  v.  Armory  Mfg.  Co.  69  N.  H.  262,  76  Am.  St.  Rep.  103,  44 
Atl.  809,  holding  infant  liable  in  law  for  his  trespasses. 
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^6    t,.    R.   A.    158,   UNITED   STATES   v.   WORKINGMEN'S   AMALGAMATED 
COUNCIL,  4  Inters.  Com.  Rep.  831,  54  Fed.  994. 

Affirmed  in  6  C.  C.  A.  258,  13  U.  S.  App.  426,  57  Fed.  58,  13  U.  S.  App.  426, 
57   Fed.  85. 

IMTlaat   1«  conspiracy. 

Approved  in  Farmers  Loan  &  T.  Co.  v.  Northern  P.  R.  Co.  25  L.  R.  A.  423  note, 
•60  Fed.  803,  holding  combination  to  accomplish  object  not  criminal  is  conspiracy 
where  in  jury  and  oppression  result;  Thomas  v.  Cincinnati,  N.  O.  &  T.  P.  R.  Co. 
4  Inters.  Com.  Rep.  797,  62  Fed.  803,  holding  combination  to  incite  railroad 
employees  to  quit  their  service  to  compel  one  whose  cars  are  drawn  by  the  rail- 
way to  increase  his  employees'  wages  an  illegal  conspiracy;  Re  Grand  Jury,  4 
Inters.  Com.  Rep.  785,  62  Fed.  840,  and  United  States  v.  Cassidy,  67  Fed.  705, 
holding  combination  to  interrupt  transportation  of  commodities  between  states  an 
illegal  conspiracy  in  restraint  of  trade  and  commerce  under  act  July  2,   1890. 

Cited  in  footnote  to  Gibbs  v.  McNeeley,  60  L.  R.  A.  152,  which  holds  antitrust 
act  violated  by  combination  of  manufacturers  of  product  of  state,  market  for 
four  fifths  of  which  is  in  other  states,  to  limit  production  and  raise  price. 

i;nlai/vfal   restraints   and   monopolies. 

Cited  in  note  (64  L.  R.  A.  709)  on  unlawful  restraints  and  monopolies  under 
Anti-trust  laws. 

finjoinlnv  conspiracy,   nnla^rful   force,  or  strikes. 

Approved  in  United  States  v.  Elliott,  62  Fed.  803,  holding  combination  to 
stop  operation  of  railroads  until  demands  are  acceded  to,  unlawful  conspiracy  in 
restraint  of  commerce  and  enjoinable;  United  States  v.  Debs,  5  Inters.  Com.  Rep. 
211,  64  Fed.  724,  holding  Federal  court  may  enjoin  conspiracy  to  prevent  opera- 
tion of  railroads  as  in  restraint  of  trade  and  commerce,  under  act  July  2,  1890; 
Davis  V.  Zimmerman,  91  Hun,  492,  36  N.  Y.  Supp.  303,  holding  injunction  proper 
remedy  to  restrain  conspirators  from  destroying  property,  attacking  employees, 
and  menacing  persons  seeking  employment;  American  Steel  &  Wire  Co.  v.  Wire 
Drawers'  &  Die  Makers'  Unions  Nos.  1  &  3,  90  Fed.  615,  holding  massing  of 
large  bodies  of  men  during  strike,  near  employer's  premises,  unlawful  force  and 
violence  and  enjoinable;  Union  P.  R.  Co.  v.  Ruef,  120  Fed.  105,  holding  equity 
may  enjoin  labor  organization  from  committing  acts  of  violence  or  intimidation 
in  conduct  of  strike. 

Cited  in  note  (28  L.  R.  A.  468)   on  injunction  against  strikes. 

Contracts  bet^veen  carriers  restrlctlnflr  competition. 

Distinguisned  in  United  States  v.  Trans-^lissouri  Freight  Asso.  24  L.  R.  A. 
83,  4  Inters.  Com.  Rep.  453,  7  C.  C.  A.  74,  19  U.  S.  App.  36,  58  Fed.  70,  holding 
•contracts  between  carriers  not  necessarily  invalid  because  they  incidentally  re- 
strict competition. 

^6  L.  R.  A.  162,  STATE  v.  DUPAQUIER,  46  La.  Ann.  577,  49  Am.  St.  Rep.  334, 

15  So.  502. 
Inspection  or  reirvlAtlon   of   trade   or  business. 

Approved  in  State  v.  Bixman,  162  Mo.  35,  62  S.  W.  828,  holding  statute  re- 
quiring inspection  of  beer  not  unconstitutional  on  ground  that  it  is  not  enforce- 
able without  destruction  of  beer. 
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Cited  in  footnotes  to  State  v.  Nelson,  34  L.  R.  A.  318,  which  sustains  municipal 
authority  to  provide  tuberculin  test  of  cows  from  which  milk  supplied  to  city ; 
State  V.  Broadbelt,  45  L.  R.  A.  433.  which  sustains  statute  prohibiting  shipment 
oi  milk  from  unsanitary  premises  until  compliance  with  sanitary  regulations; 
State  V.  Schlenker,  61  L.  R.  A.  347,  which  sustains  power  of  legislature  to  pro- 
hibit addition  of  water  to  milk  sold ;  State  v.  Crescent  Creamery  Co.  54  L.  R.  A. 
466,  which  sustains  statute  against  selling  cream  containing  less  than  20  per  cent 
of  fat;  People  v.  Biesecker,  57  L.  R,  A.  178,  which  denies  legislative  power  to  pro- 
hibit sale  of  certain  preservatives  or  of  dairy  products  containing  same;  Norfolk 
V.  Flynn,  62  L.  R.  A.  771,  which  sustains  ordinance  requiring  inspection  of  milk 
sold  within  city  limits  and  providing  for  licensing  of  venders;  St.  Louis  v. 
Fischer,  64  L.  R.  A.  679,  which  sustains  ordinance  prohibiting  maintenance  of 
dairy  within  city  limits;  Frost  v.  Chicago,  49  L.  R.  A.  657,  which  holds  void, 
ordinance  prohibiting  colored  netting  over  package  of  fruit,  etc.;  State  v.  Layton, 
62  L.  R.  A.  164,  which  sustains  statutory  prohibition  against  manufacture  or 
sale  of  baking  powder  containing  alum. 

Cited  in  notes  (38  L.  R.  A.  657)  on  municipal  power  over  nuisances  relating 
to  trade  or  business;   (48  L.  R.  A.  261)  on  legal  restrictions  on  department  stores. 

Se^nre  of  property. 

Cited  in  footnotes  to  Deems  v.  Baltimore,  26  L.  R.  A.  541,  which  authorizes 
destruction  of  milk  not  up  to  prescribed  standard;  Newberry  v.  Carpenter,  31 
L.  R.  A.  163,  which  holds  taking  boiler,  engine,  etc.,  as  exhibits  on  prosecution 
for  explosion  of  boiler,  unreasonable  seizure. 

26  L.  R.  A.  167,  LAWRENCE  v.  PORTER,  11  C.  C.  A.  27,  22  U.  S.  App.  483. 

63  Fed.  62. 
AUnlmlBlns  damaffe. 

Distinguished  in  Minneapolis  Threshing  Mach.  Co.  v.  McDonald,  10  N.  D.  414, 
87  N.  W.  993,  holding  rule  as  to  minimizing  damages  not  applicable  where  pur- 
chaser refuses  to  accept  property  on  terms  on  which  it  was  purchased. 

Criticized  in  Creve  Coeur  Lake  Ice  Co.  v.  Tamm,  90  Mo.  App.  198,  holding  that 
on  vendor's  failure  to  furnish  goods  vendee  must  provide  himself  as  cheaply  as 
he  can  and  lighten  loss. 

Disapproved  in  Coxe  Bros.  v.  Anoka  Waterworks,  Electric  Light  &  P.  Co.  87 
Minn.  57,  91  N.  W.  265,  holding  vendee's  duty  to  minimize  loss  arising  from 
vendor's  refusal  to  carry  out  contract  to  sell  on  credit  does  not  require  him  to 
accept  offer  to  sell  at  reduced  price  for  cash,  and  referring  particularly  to  anno- 
tation in  26  L.  R.  A.  167. 

Alleflratlon  of  special   damage. 

Approved  in  Crug  v.  Gorham,  74  Conn.  544,  51  Atl.  519,  holding  special  or 
peculiar  damages  not  recoverable  unless  alleged  in  complaint. 

26  L.  R.  A.  171,  DAILEY  v.  PREFERRED  MASONIC  MUT.  ACCI.  ASSO.  102 
Mich.  289,  299,  57  N.  W.  184,  60  N.  W.  694. 

Forfeiture  of  policy-  by  false  representations. 

Cited  in  note  (55  L.  R.  A.  134)  on  forfeiture  of  life  insurance  by  false  repre- 
sentations as  to  previous  applications  for  insurance. 
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Kmoi/7ledflre   of   avent   or   medieal   examiner. 

Cited  in  footnotes  to  Home  Ins.  Co.  v.  Hancock,  52  L.  R.  A.  665,  which  holds 
statement  that  life  tenant  has  fee-simple  title  to  insured  property  does  not  avoid 
policy  where  agent  knew  facts;  Stemaman  v.  Metropolitan  L.  Ins.  Co.  57  L.  R.  A. 
319,  which  denies  insurer's  right  to  rely  on  warranty  by  applicant  that  answers 
properly  recorded,  where  medical  examiner  knew  otherwise. 

Riak   Incident   to  business. 

Approved  in  Standard  Life  &  Acci.  Ins.  Co.  v.  Schmaltz,  66  Ark.  597,  74  Am.  St. 
Rep.  112,  53  S.  W.  49,  holding  one  injured  while  lifting  in  course  of  his  employ- 
ment may  recover,  although  policy  excepts  injuries  from  lifting. 

Oral   contract  as  to  Insurance. 

Cited  in  footnote  to  Hicks  v.  British  America  Assur.  Co.  48  L.  R.  A.  424,  which 
holds  rights  of  one  whose  property  destroyed  after  oral  contract  to  insure  it,  but 
before  policy  issued,  subject  to  provisions  of  standard  policy  prescribed  by  law. 

Distinguished  in  Kleis  v.  Niagara  F.  Ins.  Co.  117  Mich.  476,  76  N.  W.  155, 
holding  acceptance  of  policy  precludes  recovery  under  prior  oral  agreement  as  to 
form  of  policy. 

Assessment  of  policy  bolders  In  mutnal  lire  Insurance  company. 

Cited  in  Commonwealth  Mut.  F.  Ins.  Co.  v.  Swift,  174  Mass.  229,  54  N.  B.  1097, 
holding  policy  holders  in  mutual  fire  insurance  company  liable  for  assessment 
levied  upon  them. 

26  L.  R.  A.  175,  BRADY  v.  DETROIT  STEEL  &  SPRING  CO.  102  Mich.  277,  60 

N.  W.  687. 
Liability  for  neffllffence  In  escape  of  oil  or  vas. 

Cited  in  footnote  to  Langenbaugh  v.  Anderson,  62  L.  R.  A.  948,  which  denies  lia- 
bility of  lessor  of  lot  for  production  of  oil  and  gas  therefrom,  for  injury  to  adjoin- 
ing owner's  property  through  escape  of  oil  by  lessee's  negligence. 

Cited  in  note  (29  L.  R.  A.  359)  on  liability  for  negligence  in  escape  and  ex- 
plosion of  gas. 

26  L.  R.  A.  177,  ENGLEBERT  v.  PRITCHETT,  40  Neb.  195,  42  Am.  St.  Rep.  665, 
58  N.  W.  852. 
Action  to  foreclose  mortgage  executed  by  remote  grantee  of  infant  in  Troxell 
V.  Stevens,  57  Neb.  332,  77  N.  W.  781. 

"Wltat  are  necessaries. 

Cited  in  Crafts  v.  Carr,  24  R.  I.  403,  60  L.  R.  A.  131,  96  Am.  St.  Rep.  721,  53 
Atl.  275,  holding  that  services  of  attorney  rendered  in  prosecuting,  for  infant, 
action  to  recover  damages  for  assault  are  necessaries;  Cobbey  v.  Buchanan,  48 
Neb.  397,  67  N.  W.  176,  holding  question  as  to  what  are  necessaries  a  mixed  ques- 
tion of  law  and  fact  to  be  determined  from  particular  facts  in  each  case. 

Return  of  consideration. 

Approved  in  American  Freehold  Land  &  Mortg.  Co.  v.  Dykes,  111  Ala.  187, 
&6  Am.  St.  Rep.  38,  18  So.  292,  holding  infant  may  avoid  his  contract  without 
returning  consideration  received,  if  he  has  wasted  or  consumed  it;  Sanger  v.  Hib- 
bard,  2  Ind.  Terr.  550,  53  S.  W.  330,  and  Lane  v.  Dayton  Coal  &  I.  Co.  101  Tenn. 
585,  48  S.  W.  1094,  holding  that  on  disaffirmance  of  contract  minor  must  return 
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consideration  if  in  his  possession;  Rea  v.  Bishop,  41  Xeb.  205,  59  N.  W.  555.  hold- 
ing executed  contract  of  insane  person  may  be  rescinded  without  returning  con&iil- 
eration  received,  when  return  fs  impossible;  Rows  v.  Griffiths,  57  Neb.  4$I6,  78  X- 
VV.  20,  holding  minors  may  maintain  action  to  recover  property  sold  on  foreclos- 
ure, although  their  guardian  received  and  expended  surplus  money  for  their  bene- 
fit. 

Cited  in  footnotes  to  Johnson  v.  Northwestern  Mut.  L.  Ins.  Co.  26  L.  R.  A.  lS7r 
which  holds  infants  required  to  restore  benefits  of  fair  contract  before  disaffirm- 
ing; Bullock  V.  Sprowls,  47  L.  R.  A.  327,  which  holds  restoration  of  consideration 
unnecessary  on  infant's  disaffirmance  of  deed  after  dissipating  consideration: 
Drude  v.  Curtis,  62  L.  R.  A.  755,  which  denies  right  of  infant  avoiding  contract 
of  purchase  of  property  from  other  infant  to  maintain  trover  for  purchase  price 
against  latter,  who  has  spent  same. 

CompenMitlon  of  ffvardlan  ad  litem. 

Approved  in  Shelby  v.  Meikle,  62  Xeb.  13,  86  X.  W.  939,  holding  order  dis- 
missing appeal  from  county  court  in  will  contest  does  not  deprive  court  of  jurisdic- 
tion to  allow  fee  to  guardian  ad  litem  for  his  services. 

Cited  in  Troxell  v.  Johnson,  52  Xeb.  50,  71  X\  W.  968,  as  holding  infant's  det-d 
to  guardian  ad  litem  in  consideration  of  services  voidable. 

26  L.  R.  A.  187,  JOHXSOX  v.  XORTHWESTERX  MUT.  L.  INS.  CO.  56  Minn. 

305,  45  Am.  St.  Rep.  473,  57  X.  W.  934,  59  N.  W.  992. 
Insorance   of   minor. 

Approved  in  MetrojKilitfln  L.  Ins.  Co.  v.  Bowser,  20  Ind.  App.  563,  50  X.  E.  S6, 
holding  company's  liability  to  return  premiums  paid  depends  upon  whether,  un- 
der contract,  risk  is  run  by  insurer  in  favor  of  insured. 

Cited  in  note  (57  L.  R.  A.  496,  504,  505,  506)  on  insurance  on  life  of  minor. 
Restoration   of  consideration. 

Approved  in  United  States  Invest.  Corp.  v.  Ulrickson,  84  Minn.  20,  87  Am.  St. 
Rep.  326,  86  N.  W.  613,  holding  minor  misrepresenting  his  age  at  time  of  execut- 
ing mortgage  to  pay  off  encumbrances  cannot  disaffirm  contract  and  retain  land. 

Cited  in  footnote  to  Bullock  v.  Sprowls,  47  L.  R.  A.  327,  which  holds  restoration 
of  consideration  unnecessary  on  infant's  disaffirmance  of  deed  after  dissipating- 
consideration. 

Bnrden    of   proof. 

Approved  in  Alt  v.  Graff,  65  Minn.  195,  68  N.  W.  9,  holding,  where  party  9eek» 
to  avoid  mortgage  executed  by  him  during  minority,  mortgagee  must  show  con- 
tract was  fair,  reasonable,  and  free  from  fraud;  Svanburg  v.  Fosseen,  75  Minn. 
365,  43  L.  R.  A.  433,  74  Am.  St.  Rep.  490,  78  X.  \V.  4,  holding  that  every  pre- 
sumption is  against  adult,  as  though  he  bore  to  infant  the  relation  of  guardian 
to  ward. 
Dlsafflrmance    for   frand    or    nndne    Inllnence. 

Approved  in  O'Rourke  v.  Hall,  38  App.  Div.  538,  56  N.  Y.  Supp.  471,  holding- 
unaffirmed  deed  of  infant,  executed  to  father  for  nominal  consideration  and  with- 
out regard  for  former's  welfare,  null  and  void. 
Infancy  aa  defense  to  execntory  contract. 

Approved  in  Nichols  &  S.  Co.  v.  Snyder,  78  Minn.  503,  81  N.  W.  516,  holding  in- 
fancy a  good  defense  to  executory  contract  not  affirmed  after  becoming  of  age. 
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20    L.  R.  A.  192,  LITTLE  ROCK  &  M.  R.  CO.  v.  ST.  LOUIS  &  S.  W.  R.  CO.  4 
Inters.  Com.  Rep.  854,  11  C.  C.  A.  417,  27  U.  S.  App.  280,  63  Fed.  775. 

Prepayment    of    chargren    by    connecting    carrier. 

Approved  in  Southern  Indiana  Exp.  Co.  v.  United  States  Exp.  Co.  88  Fed.  602, 
holding  carrier  not  required  to  continue  transportation  for  connecting  carrier 
\vithoiit  prepajTnent  of  charges,  because  it  extends  credit  to  others. 

Equal  rlfflits  of  rival  companlen. 

Approved  in  St.  Louis  Drayage  Co.  v.  Louisville  &  N.  R.  Co.  5  Inter.  Cora.  Rep» 
141,  05  Fed.  39,  holding  railroad  company  mav  make  exclusive  contract  with 
connecting  carrier  for  forwarding  freight;  Prescott  &  A.  C.  R.  Co.  v.  Atchison,  T.. 
&  S.  F.  R.  Co.  73  Fed.  438,  holding  exclusive  interchange  of  freight  and  passen- 
gers between  carriers  not  unlawful  restraint  of  trade;  People  ex  rel.  Cairo  Teleph. 
Co.  V.  Western  U.  Teleg.  Co.  166  111.  22,  36  L.  R.  A.  640,  46  N.  E.  731,  holding 
telegraph  company  will  not  be  compelled  to  permit  telephone  company  to  put 
telephone  in  its  office  for  transmitting  messages,  although  it  has  allowed  another 
company  that  privilege;  West  Coast  Naval  Stores  Co.  v.  Louisville  &  N.  R.  Co. 
57  C.  C.  A.  677,  121  Fed.  651,  holding  carrier  erecting  wharf  as  terminal  is  with- 
out right  to  discriminate  against  shippers  and  competing  vessels  in  its  use. 

Compelling   Issae   of   bill   of   lading:. 

Approved  in  Central  Stock  Yards  Co.  v.  Louisville  &  N.  R.  Co.  112  Fed.  828,. 
holding  court  will  not  compel  carrier  to  issue  bills  of  lading  to  points  on  connect- 
ing lines,  when  carrier  does  not  deem  it  proper  or  just  to  itself  to  do  so. 

FlxlnflT  rate  for  carrier. 

Approved  in  Southern  P.  Co.  v.  Colorado  Fuel  &  Iron  Co.  42  C.  C.  A.  19,  101 
Fed.  786,  holding  court  of  equity  cannot  fix  maximum  freight  rate  in  advance  and 
enjoin  violation  of  it. 

Cited  in  footnote  to  Jacobson  v.  Wisconsin,  M.  &  P.  R.  Co.  40  L.  R.  A.  389,. 
which  sustains  power  of  commission  to  make  joint  rates  for  through  shipments 
over  connecting  railroads. 

Carrier'*  rlffltt  to  deslgrnate  ronte. 

Approved  in  Post  v.  Southern  R.  Co.  103  Tenn.  207,  55  L.  R.  A.  488,  52  S.  W. 
301,  holding  carrier  has  right  to  designate  route  of  through  shipments  at  through 
rates,  and  not  shipper. 

Transfer  of  slilpnientB. 

Approved  in  Central  Stock  Yards  Co.  v.  Louisville  &  X.  R.  Co.  192  U.  S.  571,. 
48  L.  ed.  570,  24  Sup.  Ct.  Rep.  339,  holding  railway  maintaining  live  stock  depot 
not  required  to  receive  cattle  billed  to  similar  depot  at  same  point  on  another 
line  and  transfer  cattle  to  latter  at  point  of  connection. 

26  L.  R.  A.  197,  LEE  v.  MCLAUGHLIN,  86  Me.  410,  30  Atl.  65. 
Landlord's  liability  for  condition  of  leased  premises. 

Approved  in  Texas  Loan  Agency  v.  Fleming,  18  Tex.  Civ.  App.  673,  46  S.  W.  63, 
holding  owner  liable  for  death  of  person  due  to  dangerous  condition  of  premises,, 
existing  when  house  was  rented. 

Cited  in  footnotes  to  Gleason  v.  Boehm,  32  L.  R.  A.  645,  which  holds  landlord 
not  required  to  furnish  light  at  night  in  common  halls  and  stairways  of  rented 
building;   Whitmore  v.  Orono  Pulp  &  Paper  Co.  40  L.  R.  A.  377,  which  denies 
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lessor's  liability  to  lessee's  employee  for  explosion  of  digester  in  pulp  mill  opexateA 
by  lessee;  West  Chicago  Masonic  Asso.  v.  Cohn,  55  L.  R.  A.  235,  which  derail 
landlord's  liability  for  injury'  by  defective  condition  of  coal  hole  in  sidewalk; 
Gardner  v.  Rhodes,  57  L.  R.  A.  749,  which  denies  landlord's  liability  for  fall  oa 
ice  which  tenant  permits  to  accumulate  on  sidewalk;  Louisville  &  N.  TermiTial 
Co.  V.  Jacobs,  61  L.  R.  A.  188,  which  holds  construction  of  roundhouse  for  h-ouf^in^ 
engines  not  render  owner  liable  for  nuisance  created  by  tenant's  improper  znanosfT 
of  using;  Barrett  v.  Lake  Ontario  Beach  Improv.  Co.  61  L.  R.  A.  829,  which.  «  j.^ 
tains  owner's  liability  for  insulficiency  of  railing  of  leased  toboggan  slide;  Lang^Ti- 
baugh  V.  Anderson,  62  L.  R.  A.  948,  which  denies  liability  of  lessor  of  lot  for  pro- 
duction of  oil  or  gas  therefrom,  for  injury  to  adjoining  owner's  property  throui:!- 
escape  of  oil  by  lessee's  negligence. 

Cited  in  note  (34  L.  R.  A.  616)  on  landlord's  liability  for  injuries  to  tenant"? 
guests  and  servants  from  defects  in  premises. 

Injnry   from    falling   objects. 

Approved  in  Atwill  v.  Blatz,  118  Wis.  228,  95  N.  W.  99,  holding  landlord  not 
liable  to  traveler  injured  by  anow  and  ice  falling  from  roof  of  building  occupied 
by  tenant. 

Cited  in  footnotes  to  Dettmering  v.  English',  48  L.  R.  A.  106,  which  holds  per- 
son constructing  wall  liable  for  failure  to  use  due  care  to  prevent  its  fall;  Davif 
V.  Niagara  Falls  Tower  Co.  57  L.  R.  A.  545,  which  sustains  right  to  injuncti^'ii 
against  maintaining  structure  so  that  ice  forming  on  it  falls  on  adjoining  prop- 
erty. 

Cited  in  note  (34  L.  R.  A.  658)  on  individual  liability  for  falling  walls  or 
buildings. 

Owner'*  liability  for  injary  caused  by  independent  contractor. 

Approved  in  Leavitt  v.  Bangor  &  A.  R.  Co.  89  Me.  518,  36  L.  R,  A.  384,  36 
Atl.  998,  holding  railroad  company  not  liable  for  damages  by  fire  communicated 
from  cooking  car  of  independent  contractor  cutting  wood  for  it. 

lilablltty  of  parcbaner  of  railroad  for  injnry  doe  to  defective  conatr«c» 
tlon. 

Cited  in  footnote  to  Schaefer  v.  Fond  du  Lac,  41  L.  R.  A.  287,  which  holds 
purchaser  of  street  railway  liable  for  injury  to  traveler  from  defect  in  street, 
due  to  mode  of  its  construction, 

26  L.  R.  A.  203,  HYSONG  v.  SCHOOL  DISTRICT,   164  Pa.  629,  44  Am.  St 
Rep.  632,  30  Atl.  482. 

Use  of  scboolboune  for  rellcplous  or  lycenm  pnrposes. 

Approved  in  Bender  v.  Streabich,  182  Pa.  253,  40  W.  N.  C.  489,  37  Atl.  853, 
and  Spring  v.  Harmar  Twp.  31  Pittsb.  L.  J.  N.  S.  194,  holding  school  directors 
without  authority  to  permit  use  of  schoolhouse  for  sectarian  or  religious  meet- 
ing; Bender  v.  Streabich,  13  Lane.  L.  Rev.  179,  17  Pa.  Co.  Ct.  612,  holding  school 
directors  without  power  to  permit  use  of  schoolhouse  for  religious  or  lyceum 
purposes. 
Mandamnn    to    control    discretion    of    county    superintendent. 

Approved  in  Kell  v.  Rudy,  1  Pa.  Super.  Ct.  616,  38  W.  N.  C.  170,  holding 
court  will  not  by  mandamus  control  discretion  of  county  superintendent  as  to 
granting  teacher's  certificate. 
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B.eadliiv  extracts  from  Bible. 

Cited  in  footnote  to  Pfeiffer  v.  Board  of  Education,  42  L.  R.  A.  536,  which 
sustains  use,  as  supplemental  reading  book,  of  extracts  from  Bible  consisting 
mostly  of  moral  precepts. 

26  L.  R.  A.  213,  BUTTS  v.  ARMOR,  164  Pa.  73,  30  Atl.  357. 
Blajorlty  of  court. 

Approved  in  Re  Huntingdon  County  Line,  8  Pa.  Super.  Ct.  301,  holding  order 
«nade  by  majority  of  court,  consisting  of  president  and  two  associates,  must  be 
regarded  as  action  of  court. 

Rlvbt   to   dlsnent. 

Cited  in  footnote  to  State  ex  rel.  Hezel  v.  Bland,  43  L.  R.  A.  845,  as  to  when 
judge  sits  in  case  so  as  to  be  entitled  to  dissent  from  decision  of  majority. 

Reaerratlon  of  ca«e  after  verdict*. 

Approved  in  Barge  v.  Haslam,  65  Neb.  658,  01  N.  W.  528,  holding  case  can- 
not be  reserved  after  verdict  upon  general  question  whether,  under  the  evidence, 
plaintiff  is  entitled  to  recover. 

26  L.  R.  A.  218,  IRWIN  v.  McKECHNIE,  58  Minn.  145,  40  Am.  St.  Rep.  405, 

50  N.  W.  087. 
Garnlsliinent  of  receiver. 

Cited  in  Bardon  v.  McCall,  108  Wis.  186,  84  N.  W.  168,  raising,  but  not 
deciding,  question  whether  receivers  appointed  by  Federal  court  are  subject  to 
garnishment. 

Cited  in  note  (26  L.  R.  A.  218).  on  garnishment  of  money  due  from  receiver. 

Distinguished  and  denied  in  Central  Trust  Co.  v.  Chattanooga,  B.  &  C.  R. 
Co.  68  Fed.  687,  holding  receivers  of  railway  company  appointed  by  Federal 
court  not  subject  to  garnishment  therein. 

Salt   avalnst    asslffnee    la    lasolveney. 

Approved  in  Church  v.  St.  Paul  Title  Ins.  &  T.  Co.  58  Minn.  473,  50  N.  W. 
1103,  holding  assignee  in  insolvency  may  be  sued  for  indebtedness  incurred  by 
him  in  any  court  having  jurisdiction  of  the  amount. 

Distinguished  in  Cross  v.  Brown,  10  R.  I.  246,  33  Atl.  147,  holding  assignees 
in  insolvency  not  chargeable  as  garnishees,  when  neither  liable  to  principal  de- 
fendant not  having  personalty  belonging  to  him. 

26  L.  R.  A.  220,  BALTIMORE  &  O.  R.  CO.  v.  BARGER,  80  Md.  23,  45  Am. 

St  Rep.  310,  30  Atl.  560. 
Master's    liability'    for   servant's   mlscondact. 

Cited  in  footnote  to  McDermott  v.  American  Brewing  Co.  52  L.  R.  A...  684, 
which  denies  master's  liability  for  assault  by  servant  to  protect  his  own  in- 
terest. 

Distinguished  in  Baltimore  Consol.  R.  Co.  v.  Pierce,  80  Md.  501,  45  L.  R.  A.  520, 
43  Atl.  040,  holding  mere  fact  that  servant's  act  is  unlawful  or  wanton  does  not 
show  that  he  is  no  longer  in  master's  employment  so  as  to  relieve  latter  from 
liability. 

L.  R.  A.  At:.— Vol.  III.— 55. 
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I 

——  Assaalt    on    paasenflrer. 

Cited  in  Tall  v.  Baltimore  Steam  Packet  Co.  90  Md.  254,  47  L.  R.  A.  122, 
44  Atl.  1007,  holding  carrier  liable  for  assault  on  passenger  only  when  in- 
jury might  have  been  anticipated  and  prevented  by  its  servants;  United  R. 
&  Electric  Co.  v.  State,  93  Md.  (522,  64  L.  R.  A.  943,  86  Am.  St.  Rep.  453,  49 
Atl.  923,  holding  carrier  liable  for  injury  to  passenger  by  turbulent  drunken 
man  whom  employees  failed  to  remove;  Birmingham  R.  &  Electric  Co.  v.  Baird, 
130  Ala.  352,  54  L.  R.  A.  756,  footnote  p.  752,  89  Am.  St.  Rep.  43,  30  So.  456, 
holding  company  liable  where  conductor  assaulted  passenger  who  pulled  bell 
rope  after  being  carried  pa«t  his  destination. 

Cited  in  footnotes  to  West  Memphis  Packet  Co.  v.  White,  38  L.  R.  A.  427, 
which  holds  carrier  liable  for  injury  to  passenger  on  excursion  boat  by  care- 
less discharge  of  gun  by  other  passenger;  St.  Louis  S.  W.  R.  Co.  v.  Jones,  39 
L.  R.  A.  784,  which  holds  earner  liable  for  conductor's  unreasonably  beating  pas- 
senger slapping  his  face;  Savannah,  F.  &  W.  R.  Co.  v.  Quo,  40  L.  R.  A.  483, 
which  holds  carrier  liable  for  baggage  master's  assault  with  intent  to  rape 
passenger;  Haver  v.  Central  R.  Co.  43  L.  R.  A.  84,  which  holds  carrier  liable 
for  malicious  assault  by  employee  on  passenger;  Kohner  v.  Capital  Traction  Co. 
62  L.  R.  A.  875,  which  requires  carrier,  when  peaceable  passenger  on  street 
car  is  unlawfully  assaulted  by  conductor,  to  show  that  there  was  no  negli- 
gence on  its  part. 

—  Insalt    to    panaen^er* 

Cited  in  footnotes  to  Lucy  v.  Chicago  G.  W.  R,  Co.  31  L.  R.  A.  551,  which 
holds  carrier  liable  for  abuse  and  insult  to  passenger  by  drunken  fellow  pas- 
senger, without  conductor's  interference;  Knoxville  Traction  Co.  v.  Lane,  46  L. 
R  A.  549,  which  sustains  liability  for  insulting  language  by  employee  to  woman 
on  street  car. 

—  Illegal   arrest    of   paasen^er* 

Cited  in  footnote  to  Atchison,  T.  &  S.  F.  R.  Co.  v.  Henry,  29  L.  R.  A.  465, 
which  holds  carrier  liable  for  illegal  arrest  of  passenger  without  warrant,  caused 
by  conductor. 

Mitigation   of   punitive   damagres. 

Distinguished  in  Gambrill  v.  Schooley,  95  Md.  286,  63  L.  R.  A.  447,  62  Atl. 
500,  holding  speaking  of  slanderous  words  by  plaintiff,  but  of  which  defend- 
ant was  ignorant  when  he  spoke  the  words  complained  of,  not  basis  for  miti- 
gation of  punitive  damages. 

Propriety   of   Instmctlon. 

Approved  in  Thillman  v.  Neal,  88  Md.  531,  42  Atl.  242,  holding  that  in- 
struction, "if  jur^'  find  defendant  assaulted  plaintiff,"  does  not  leave  them  to  de- 
termine what  constitutes  an  assault. 

26  L.  R.  A.  224,  CHICAGO  &  A.  R.  CO.  v.  PEOPLE,  152  111.  230,  38  N.  E.  562. 
Mandamna    to    compel    or    regulate    operation    of    railroad. 

Cited  in  footnotes  to  People  ex  rel.  Cantrell  v,  St.  Louis,  A.  &  T.  H.  R  Co. 
35  L.  R.  A.  656,  which  holds  that  mandamus  lies  to  compel  running  passenger 
cars  separately  from  freight  cars;  San  Antonio  Street  R.  Co.  v.  State,  35  L 
R.  A.  662,  wiiich  denies  right  to  compel  street  railway  company  1/  mandamus  to 
operate  abandoned  portion  of  line;   State  ex  rel.  Grinsf elder  v.  Spokane  Street 
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R-  Co.  41  L.  R.  A.  515,  which  sustains  right  to  enforce  operation  of  street  rail- 
way by  manJkmus;  State  ex  rel.  Knight  v.  Helena  Power  &  Light  Co.  44  L. 
R.  A.  692,  which  denies  power  to  compel  operation  of  abandoned  street  railway 
line;  State  ex  rel,  Bridgeton  v.  Bridgeton  &  M.  Traction  Co.  45  L.  R.  A.  837, 
which  holds  street  railway  company's  duty  to  operate  road  enforceable  by  man- 
damus. 

26  L.  R.  A.  229,  L.  WOLFF  MFG.  CO.  v.  WILSON,  152  111.  9,  38  N.  E.  694. 
^u^stlon  for  Jury* 

Approved  in  Pittsburgh,  Ft.  W.  &  C.  R.  Co.  v.  Callaghan,  157  111.  412,  41  N. 
£.  009,  holding  negligence  of  one  who  crossed  tracks  by  commonly  used  path, 
instead  of  going  farther  to  use  stairs,  question  for  jury. 


Cited  in  footnote  to  Missouri  P.  R.  Co.  v.  Columbia,  68  L.  R.  A.  399,  which 
holds  placing  on  platform  heavy  doors,  blown  on  track  by  severe  gale,  not  proxi- 
mate cause  of  derailment  of  engine. 

stepping  atone  as  nuisance. 

Cited  in  footnote  to  Robert  v.  Powell,  65  L.  R.  A.  775,  which  holds  stepping 
stone   near  edge  of  sidewalk  not  nuisance. 

Q^nestlon  for  special  flndlngT* 

Cited  in  Illinois  Steel  Co.  v.  Mann,  197  111.  189,  64  N.  E.  328,  holding  question 
for  special  finding  should  be  single,  direct,  and  relate  to  ultimate  fact;  Nelson 
V.  Richardson,  108  111.  App.  127,  holding  question  for  special  finding  should 
relate  to  ultimate  and  controlling  fact. 

26  L.  R.  A.  232,  KENYON  v.  SAUNDERS,  18  R.  I.  590,  30  Atl.  470. 
Riarlit  of  linsband  to  ^wife's  personalty. 

Approved  in  Caswell  v.  Robinson,  21  R.  I.  194,  42  Atl.  8779  holding  husband 
has  right  to  surplus  of  deceased  wife's  personal  estate,  in  case  of  her  intes- 
tacy. 

Cited  in  footnote  to  Re  McPherson,  52  L.  R.  A.  420,  which  holds  foreign  citi- 
zen marrying  Missouri  woman  does  not  acquire  absolute  title  to  her  personalty 
therein. 
Riarbt  of  linsband  to  act  as  administrator. 

Approved  in  Battey  v.  Maihewson,  23  R.  1.  475,  51  Atl.  102,  holding  hus- 
band not  under  any  disability  entitled  by  statute  to  administer  personal  estate 
of  deceased  wife  in  case  of  her  intestacy. 

Life   sentence  as   casting   descent   of   property   on    heirs. 

Approved  in  Schmidt  v.  Northern  Life  Asso.  112  Iowa,  44,  51  L.  R.  A.  143, 
84  Am.  St.  Rep.  323,  83  N.  W.  800,  holding  children  of  imprisoned  beneficiary 
who  murdered  insured  cannot  claim  insurance  as  her  heirs. 

Cited  in  footnote  to  Smith  v.  Becker,  53  L.  R.  A.  141,  which  holds  descent  of 
property  not  cast  on  heirs  by  sentence  to  life  imprisonment. 

26  L.  R.  A.  234,  THEISEN  v.  McDAVID,  34  Fla.  440,  16  So.  321. 
Validity  of  ordinance. 

Approved  in  Kansas  City  v.  Grubel,  57  Kan.  439,  46  Pac.  714,  holding  valid, 
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authorized  ordinance  prohibiting  acts  or  omissions  made  penal  by  laws  of  state, 
although  ordinance  covers  less  ground  than  statute.  • 

Cited  in  footnotes  to  Ogden  v.  Madison,  55  L.  R.  A.  506,  which  sustains  city's 
power  to  impose  penalty  for  keeping  house  of  ill  fame,  though  misdemeanor  un- 
der state  statute;  Judy  v.  La«hley,  57  L.  R.  A.  414,  which  denies  power  to  make 
punishable  by  city  ordinance,  carrying  of  deadly  weapons,  made  punishable  by 
state  law;  Watson  v,  Thomson,  69  L.  R.  A.  602,  which  denies  city's  power  to 
prevent  carrying  on  of  lawful  avocation  on  Christmas  day;  State  v.  Ray,  60  L. 
R.  A*  634,  which  holds  unauthorized,  ordinance  for  closing  stores  at  7:30  P.  M. 
except  Saturdays. 

Conviction  under  ordinance  as  bar  to  subaeanent  conviction. 

Approved  in  Bueno  v.  State,  40  Fla.  165,  23  So.  862,  holding  convicticm  in  po- 
lice court  under  city  ordinance,  no  bar  to  subsequent  conviction  for  same  acts 
under  state  statute. 

Ho^r  far  proceeding  under  ordinance  prosecution  for  crin&e« 

Cited  in  note  (33  L.  R.  A.  37)  on  how  far  proceedings  for  violation  of  ordinance 
are  to  be  regarded  as  prosecution  for  crime. 


26  L.  R.  A.  237,  BENTON  v.  FARMERS'  MUT.  F.  INS.  CO.  102  Mich.  281,  60 
N.  W.  691. 

Location  of  Insured  property. 

Approved  in  Jackson  v.  British  America  Assur.  Co.  106  Mich.  53,  30  L.  K 
A.  642,  63  N.  W.  899,  holding  provision  in  marine  policy  for  navigation  of  ves- 
sel not  in  such  conflict  with  fire  policy  insuring  property  while  at  certain  loca- 
tion, as  to  be  waived  by  rider  waiving  conflicting  provisions. 

Cited  in  footnotes  to  Lakings  v.  Phenix  Ins.  Co.  28  L.  R.  A.  70,  which  denies  ef- 
fect to  insurance  on  horses  and  farming  utensils  on  specified  premises  when 
taken  20  miles  away  to  work;  Gray  bill  v.  Penn  Twp.  Mut.  F.  Ins.  Aaso.  29 
Li.  R.  A.  55,  which  holds  smoked  meats  in  storage  room  after  taking  from  smoke 
house  covered  by  policy  on  smoke  house  and  butcher  shop  and  their  oontents; 
British  America  Assur.  Co.  v.  Miller,  39  L.  R.  A.  545,  which  holds  insurance 
on  personal  property  while  contained  in  certain  building  does  not  cover  propertv 
while  in  other  place,  where  family  temporarily  staying  in  accordance  with  knoMH 
habit;  L'Anse  v.  Fire  Asso.  43  li.  R.  A.  838,  which  holds  insurance  on  fire  en- 
gine, etc.,  while  in  engine  house  not  cover  property  while  being  used  in  ex- 
tinguishing fire;  Ohio  Farmers'  Ins.  Co.  v.  Burget,  55  L.  R.  A.  825,  'vrhieh 
authorizes  recovery  of  insured  chattels  destroyed  at  place  to  which  removed 
with  insurer's  consent,  notwithstanding  previous  removal  without  consent;  Ben- 
nett V.  Western  Underwriters'  Asso.  130  Mich.  216,  89  N.  W.  702,  holding  in- 
sured may  recover  for  loss  of  property  after  removal,  where  written  transfer 
was  made  by  agent,  although  not  attached  to  policy. 

Cited  in  note  (26  L.  R.  A.  241)  on  location  of  movable  property  as  afifecting 
fire  insurance  thereon. 

Inanrance  aflralnst  lo««  by  llvbtnlnff. 

Cited  in  note   (26  L.  R.  A.  269)   on  insurance  against  loss  by  lightning. 
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26    X..  R,  A.  245,  BENTON  HARBOR  ▼.  ST.  JOSEPH  &  B.  H.  STREET  R.  CO. 

102  Mich.  386,  47  Am.  St.  Rep.  553,  60  N.  W.  758. 
f*&naiiclal   Inmbllity   of   eorporatlon. 

Approved  in  Somerville  v.  Wood,  115  Ala.  539,  22  So.  476,  holding  mandamus 
^v'ill  issue  to  compel  township  treasurer  to  pay  warrants  although  no  funds  are 
on    hand,  when  inability  to  pay  not  shown. 

Distinguished  in  People  ex  reL  Wolcott  v.  Plainfield  Ave.  Gravel-Road  Co.  105 
^J^ich.  13,  62  N.  W.  998,  holding  financial  inability  of  road  company  to  rebuild 
bridge  not  defense  in  proceeding  to  forfeit  its  charter  for  failure  to  do  so. 

"W^l&eii  ans^rer  in  mandamiis  taken  as  tme. 

Approved  in  Keeler  v.  Deo,  117  Mich.  4,  75  N.  W.  145,  holding  in  mandamus 
proceedings,  where  hearing  is  on  petition  and  answer,  latter  must  be  taken  as 
^rue. 

26  L.  R.  A.  246,  FREIDAY  v.  SIOUX  CITY  RAPID  TRANSIT  CO.  92  Iowa, 

191,  60  N.  W.  656. 
Street  rallTray  aa  ^'railway."  • 

Approved  in  Manhattan  Trust  Co.  v.  Sioux  City  Cable  R.  Co.  68  Fed.  84» 
liolding  street  railway  not  ^'railway  corporation"  within  statute  as  to  lien  of 
judgment  for  personal  injuries;  Snouffer  v.  Cedar  Rapids  &  M.  C.  R.  Co.  118 
loiva,  308,  92  N.  W.  79,  holding  term  "street  railway"  in  statute  refers  to 
railways  whose  rails  conform  to  surface  of  street^  and  which  do  not  exclude  pub- 
lic from  use  of  street. 


Additional  servitude. 

Cited  in  footnote  to  Doane  v.  Lake  Street  Elev.  R.  Co.  36  L.  R.  A.  97,  which 
holds  elevated  railroad  on  pillars  in  public  street  not  additional  servitude. 

Talclnv  or  injury  of  property  by  elevated  railroad. 

Cited  in  footnotes  to  Aldrich  v.  Metropolitan  West  Side  Elev.  R.  Co.  57  L.  R. 
A.  237,  which  denies  right  to  recover  for  injury  to  apartment  houfie  from  ele- 
vated road  crossing  highway  19  feet  away;  De  Geofroy  v.  Merchants'  Bridge 
Terminal  R.  Co.  64  L.  R.  A,  959,  which  holds  construction  of  elevated  railroad 
track  in  street  a  taking  of  abutting  owner's  property  for  which  compensation 
must  be  made. 

Applicability    of   ordinanoe   remoTiniT   restrietlons    to   pending   proceed- 

Cited  in  footnote  to  Tudor  v.  Chicago  &  S.  S.  Rapid  Transit  R.  Co.  36  L.  R. 
A.  379,  which  holds  ordinance  removing  restrictions  of  prior  ordinance  as  to 
width  of  right  of  way  for  elevated  railroad  applicable  to  pending  proceedings. 

* 

26  L.  R.  A.  248,  BETTS  v.  CHICAGO,  R.  I.  &  P.  R.  CO.  92  Iowa,  343,  54  Am.  St. 

Rep.  558,  60  N.  W.  623. 
Carrier's    liability    for    injnry    to    live   atock* 

Cited  in  footnotes  to  Illinois  C.  R.  Co.  v.  Harris,  48  L.  R.  A.  175,  which  holds 
carrier  liable  for  communication  of  Texas  fever  by  infected  cars  to  cattle  trans- 
ported; Chicago,  B.  &  Q.  R.  Co.  v.  Williams,  55  L.  R.  A.  289,  which  holds 
carrier  liable  for  failure  to  properly  provide  for  live  atock  knowingly  taken  with- 
out caretaker. 
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Carrier's   duty   to   fnrnisli  safe   cars. 

Cited  in  footnote  to  Lake  Erie  &  W.  R.  Co.  v.  Holland,  63  L.  R.  A.  948,  which 
denies  carrier's  power  to  relieve  itself  from  duty  to  furnish  safe  cars  by  exacling 
contract  requiring  shipper  to  inspect  and  select  car. 

Opinion   of  vrltneMi. 

Approved  in  Anderson  v.  Illinois  C.  R.  Co.  109  Iowa,  628,  80  N.  W.  561,  holding 
testimony  of  men  familiar  with  methods  of  moving  timbers  competent  to  shew  im- 
plements commonly  used;  Taylor  v.  Star  Coal  Co.  110  Iowa,  45,  81  N.  W.  249, 
holding  expert  witness  may  express  opinion  whether  certain  strata  of  rock  in  a 
mine  was  likely  to  fall ;  Daly  v.  Milwaukee,  103  Wis.  590,  79  N.  W.  752,  holding 
opinions  of  witnesses  relating  to  matters  of  science,  art,  or  skill  in  some  particu- 
lar calling  admissible. 

Distinguished  in  Cahow  v.  Chicago,  R.  I.  &  P.  R.  Co.  113  Iowa,  230,  84  K.  W. 
105G,  holding  opinion  of  witness  whether  two  men  were  sufficient  to  move  loco- 
motive tender  with  pinch  bars  inadmissible 

26  L.  R,  A.  250,  FLEMING  v.  TEXAS  LOAN  AGENCY,  87  Tex.  238,  27  S.  W.  126. 

Reports  of  later  appeals  in  92  Tex.  458,  44  L.  R,  A.  279,  49  S.  W.  1039,  Reverse 
ing  18  Tex.  Civ.  App.  608,  46  S.  W.  63,  24  Tex.  Civ.  App.  205,  58  S.  W.  971. 

Corporate   liability   for  nevllffence  caoBlnv  death. 

Approved  in  Rigdon  v.  Temple  Waterworks  Co.  11  Tex.  Civ.  App.  545,  32  S. 
W.  828,  holding  corporation  liable  for  death  caused  by  its  own  act  or  omission; 
Burns  v.  Merchants  &  P.  Oil  Co.  26  Tex.  Civ.  App.  227,  63  S.  W.  1061,  and  Parker 
v.  Dupree,  28  Tex.  Civ.  App.  342,  67  S.  W.  185,  holding  private  corporation  liable 
for  injuries  resulting  in  death. 

Limited  in  Lipscomb  v.  Houston  &  T.  C.  R.  Co.  95  Tex.  18,  55  L.  R.  A.  872, 
93  Am.  St.  Rep.  804,  64  S.  W.  923,  holding  express  company  not  liable  in  suit  to 
recover  damages  for  negligent  killing. 

Ordinance  forbidding-  excavation  a«  binding  on  city. 

Cited  in  Browne  v.  Bachman,  31  Tex.  Civ.  App.  431,  72  S.  W.  622,  holding  or- 
dinance imposing  penalty  for  making  excavation  in  street  and  leaving  it  un- 
fenced  not  applicable  to  municipal  corporation. 

26  L.  R.  A.  252,  STATE  v.  O'BRIEN,  94  Tenn.  79,  28  S.  W.  311. 
Illegrality  of  contract  a«  defense. 

Approved  in  State  v.  Cunningham,  154  Mo.  177,  65  S.  W.  282,  holding  broker 
appropriating  money  sent  him  to  be  used  in  a  gambling  or  illegal  contract,  guilty 
of  embezzlement;  People  v.  Hawkins,  106  Mich.  484,  64  N.  W.  736,  and  Com.  v. 
Shober,  14  Lane.  L.  Rev.  158,  3  Pa.  Super.  Ct.  55Q,  holding  fact  that  foreign  cor- 
poration was  not  authorized  to  do  business  in  state,  no  defense  to  prosecution  of 
its  agent  for  embezzlement;  Caesar  v.  Capell,  83  Fed.  417,  holding  that  one  who 
has  executed  mortgage  to  foreign  corporation  not  entitled  to  transact  business  in 
•rtate  cannot  set  up  invalidity  of  contract  to  avoid  payment. 

Distinguished  in  New  Hampshire  Ins.  Co.  v.  Kennedy,  96  Tenn.  716,  36  S.  W. 
709,  holding  note  given  by  insurance  agent  for  uncollected  premiums  void  where 
insurance  company  not  entitled  to  do  business  for  noncompliance  with  statute. 


248-256.]  L.  R.  A.  CASES  AS  ADTHOKITIES.  871 

Estoppel  or  validity  of  defense  In  erlmlnal  caae. 

Approved  in  Newman  v.  People,  23  Colo.  308,  47  Pac.  278,  holding  officer  prose- 
cuted for  receiving  money  for  omitting  to  enforce  statute  estopped  to  set  up  in- 
validity of  statute;  State  v.  Pohlmeyer,  69  Ohio  St.  496,  62  N.  E.  1027,  holding 
one  who  receives  property  in  assumed  exercise  of  authority  as  agent  estopped  to 
deny  such  authority  in  criminal  prosecution. 

Cited  in  Moore  v.  State,  63  Neb.  862,  74  N.  W.  319  (dissenting  opinion),  ma- 
jority holding  embezzling  official  not  estopped  by  receipt  of  money  from  denying 
validity  of  statute  under  which  he  received  it;  State  v.  Carter,  67  Ohio  St.  438, 
66  N.  E.  637,  holding  invalidity  of  improvement  ordinance  no  defense  to  prosecu- 
tion of  village  clerk  for  embezzlement  of  assessment  funds;  State  v.  Patterson, 
66  Kan.  468,  71  Pac.  860,  holding  it  no  defence  to  prosecution  of  city  treasurer  for 
embezzlement  that  fund  was  collected  from  persons  unlawfully  engaged  in  liquor 
traffic. 

26  L.  R,  A.  254,  BEMIS  v.  TEMPLE,  162  Mass.  342,  38  N.  E.  970. 

Proof    of   condition    of    machine    before    or   after    accident. 

Approved  in  Tremblay  v.  Harnden,  162  Mass.  384,  38  N.  E.  972,  holding  present 
condition  of  machinery  by  which  plaintiff  was  injured  admissible  to  show  its  con- 
dition at  time  of  accident;  Flaherty  v.  Powers,  167  Mass.  63,  44  N.  £.  1074,  hold- 
ing plaintiff  may  show  working  condition  of  machine  just  before  accident,  as 
bearing  on  its  behavior  at  time  of  accident  and  on  defendant's  knowledge  of  dan- 
ger. 

Proof  of  habit  of  doflr  to  attack  teams* 

Approved  in  Broderick  v.  Higginson,  169  Mass.  484,  61  Am.  St.  Rep.  296,  48 
N.  E.  269,  holding  proof  that  dog  habitually  attacks  passing  teams  competent  in 
support  of  allegation  that  he  attacked  a  particular  team. 

Proof    of    nin&llar    occurrence. 

Approved  in  Nye  v.  Dibley,  88  Minn.  468,  93  N.  W.  624,  holding,  in  action  for 
personal  injuries,  proof  that  other  horses  of  ordinary  gentleness  were  frightened 
by  same  pile  of  stone  admissible. 


26  L.  R.  A.  256,  CORK  v.  BLOSSOM,  162  Mass.  330,  44  Am.  St.  Rep.  362,  38  N. 

E.  496. 
Imjary    from    falling    objects* 

Approved  in  Quinn  v.  Crimmings,  171  Maw.  268,  42  L.  R.  A.  102,  68  Am.  St. 
Rep.  420,  60  N.  E.  624,  holding  owner  of  common  fence  not  called  upon  to  provide 
against  winds  he  could  not  have  anticipated. 

Cited  in  footnote  to  Dettmering  v.  English,  48  L.  R.  A.  106,  which  holds  person 
constructing  wall  liable  for  failure  to  use  due  care  to  prevent  its  fall. 

Cited  in  note  (34  L.  R.  A.  660)  on  individual  liability  for  falling  walls  or 
buildings. 

IVegrllflr^noe  of  Independent   contractor. 

Approved  in  Boomer  v.  Wilbur,  176  Mass.  484,  53  L.  R.  A.  173,  57  N.  E.  1004, 
holding  owner  not  liable  for  failure  of  independent  contractor  repairing  chimneys, 
to  protect  travelers  from  falling  bricks. 

I>i8tinguished  in  Harding  v.  Boston,  163  Mass.  19,  39  N.  E.  411,  holding  city 
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not  liable  for  negligence  of  servantA  of  independmt  contractor  employed  by  it  to 
construct  sewers. 

Propriety    of    Instruction* 

Approved  in  Van  Houten  v.  Morse,  162  Mass.  421,  26  L.  R.  A.  435,  44  Am.  St 
Rep.  373,  38  N.  E.  716,  holding  request  sufficient  to  require  instruction  as  to  what 
constitutes  fraudulent  concealment;  Boyd  v.  Portland  Electric  Co.  41  Or-  344,  68 
Pac.  810,  holding  instruction  that  if  injury  was  caused  by  breaking  of  live  wire, 
negligence  presumed,  proper  where  complaint  alleges  wire  weak,  defective,  and 
improperly  strung. 


26  L.  R.  A.  269,  MINOT  v.  WINTHROP,  162  Mass.  113,  38  N.  E.  612. 
Inheritance   tax   not   property   tax. 

Approved  in  Re  Inheritance  TaiL,  23  Colo.  493,  48  Pac.  536,  holding  inheritance 
tax  not  property  tax;  Frothingham  v.  Shaw,  175  Mass.  CI,  78  Am.  St.  Rep.  475.. 
55  N.  E.  623;  Lacey's  Estate,  6  Pa.  Dist  R.  501,  19  Pa.  Go.  Ct.  434;  SUte  v. 
Alston,  94  Tenn.  681,  28  L.  R.  A.  180,  30  S.  W.  750,^  holding  inheritance  tax  not 
imposed  upon  property,  but  upon  right  of  succession. 

Taxability  of  z^ersonalty  ^rltbont  state. 

Approved  in  Frothingham  v.  Shaw,  175  Mass.  61,  78  Am.  St.  Rep.  475,  55  N. 
E.  623,  holding  personal  property  in  foreign  state  subject  to  collateral  inheritance 
tax  domicil  of  owner. 

Constitutionality  of  tax* 

Approved  in  Magoun  v.  Illinois  Trust  &  Sav.  Bank,  170  U.  S.  288,  42  L.  ed. 
1041,  18  Sup.  Ct.  Rep.  594;  Knowlton  v.  Moore,  178  U.  S.  55,  44  L.  ed.  975,  20 
Sup.  Ct  Rep.  747,  9  Pa.  Dist.  R.  308;  Plumber  v.  Coler,  178  U.  S.  133,  44  L.  ed 
1007,  20  Sup.  Ct.  Rep.  829, —  holding  legacy  and  inheritance  taxes  constitutional; 
Crocker  v.  Shaw,  174  Mass.  267,  54  N.  E.  549,  holding  succession  tax  upon  'prop- 
erty  passing  by  will  constitutional ;  Dixon  v.  Ricketts,  26  Utah,  225,  72  Pac  947, 
upholding  constitutionality  of  inheritance  tcoc 

—  Po^wer  of  lefflslatnre. 

Approved  in  Callahan  v.  Woodbridge,  171  Mass.  597,  61  N.  E.  176,  holding  im- 
position of  excise  tax  upon  privilege  of  succession  to  property  within  constitu- 
tional authority  of  legislature;  Re  Wilmerding,  117  Cal.  284,  49  Pac  181,  holding 
collateral  inheritance  tax  an  excise  tax  or  tax  upon  right  of  succession  and  within 
constitutional  power  of  legislature;  Gelsthorpe  v.  Fumell,  20  Mont.  305,  39  L.  R- 
A.  173,  51  Pac.  267,  holding  legislature  may  constitutionally  limit  the  power  of 
disposing  of  and  acquiring  property. 

——  Exemption. 

Approved  in  State  v.  Alston,  94  Tenn.  684,  28  L.  R.  A.  181,  30  S.  W.  750,  hold- 
ing exempting  every  estate  imder  $250  does  not  make  succession  tax  unconstitu- 
tional; Black  V.  State,  113  Wis.  220,  90  Am.  St.  Rep.  853,  89  N.  W.  522,  holding 
exemption  from  inheritance  tax  of  all  estates  under  $10,000  unreasonable;  Day 
V.  Lawrence,  167  Mass.  372,  45  N.  E.  751,  holding  exemption  from  taxation  of 
household  furniture  not  exceeding  $1,000  in  value,  constitutional. 

Cited  in  footnotes  to  State  ex  rel.  Schwartz  v.  Ferris,  30  L.  R.  A.  218,  which 
holds  void,  for  lack  of  uniformity,  inheritance  tax  law  exempting  estates  less 
than  $20,000  in  value;  State  ex  rel.  Gelsthorpe  v.  Fumell,  39  L.  R.  A.  170,  which 
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BiistalnB  exemption  from  sucoession  tax  of  estate  of  less  than  $7,500;  Billings  v. 
People,  59  L.  R.  A.  807,  whch  sustains  transfer  tax  on  lineal  descendants  to  whom 
life  estate  given  with  remainder  to  lineal  descendants,  but  exempting  lineal  des- 
cendants taking  fee. 

-^—  Ineauallty. 

Approved  in  Handlej's  Estate,  3  Lack.  Legal  News,  17,  holding  succession  tax 
not  unconstitutional  for  inequality,  because  legacies  to  collaterals  taxed  but  5  per 
cent  while  one  given  annuity  was  subject  to  pay  much  more;  State  v.  Alotcm,  94 
Tenn.  682,  28  L.  R.  A.  180,  footnote  p.  178,  30  S.  W.  760,  holding  discrimination 
between  direct  descendants  and  collateral  kindred  does  not  make  succession  tax 
unconstitutional;  State  v.  Clark,  30  Wash.  446,  71  Pac.  20,  holding  statute  im- 
posing inheritance  tax  not  imconstitutional  for  want  of  imiformity,  since  charge 
made  is  not  tax  on  property. 

Cited  in  footnotes  to  State  ex  rel.  Garth  v.  Switzler,  40  L.  R.  A.  280,  which 
holds  succession  tax  at  different  rates  on  legacies  of  different  amounts  invalid; 
Drew  V.  Tifft,  47  L.  R.  A.  525,  which  requires  uniformity  and  equal  application 
in  exemption  from  inheritance  tax. 

Ejcentptlon  pf  oorporation  from  ta,z« 

Approved  in  United  States  v.  Perkins,  163  U.  S.  630,  41  L.  ed.  289,  16  Sup.  Ct. 
Hep.  1073,  holding  United  States  not  corporation  exempt  from  taxation  under 
Kew  York  inheritance  tax  law;  Rice  v.  Bradford,  180  Mass.  546,  63  N.  £.  7,  hold- 
ing educational  and  charitable  institution  not  exempt  from  collateral  inheritance 
tax,  unless  its  property  is  exempt  from  taxation  by  law  of  state. 

Distinguished  in  Balch  v.  Shaw,  174  Mass.  149,  54  N.  £.  490,  holding  domestic 
charitable  corporation  not  liable  to  succession  tax  because  fund  expended  in  chari- 
table purposes  in  another  state. 

"Wlieii   tax   payable. 

Cited  in  Howe  v.  Howe,  179  Mass.  551,  55  L.  R.  A.  629,  61  N.  E.  225,  holding 
inheritance  tax  payable  by  statute  at  expiration  of  two  years  after  executors  have 
given  bonds,  unless  time  extended  by  probate  court. 

Notice  of  proceedlnflT  to  ftx.  amount   of   tax. 

Cited  in  footnote  to  Ferry  v.  Campbell,  50  L.  R.  A.  92,  which  holds  succession 
tax  void  for  want  of  notice  of  proceedings  to  fix  amount  of  tax. 

26  L.  R.  A.  267,  BEAKES  v.  PHOENIX  IXS.  CO.  143  N.  Y.  402,  33  N.  E.  453. 
Inaarer's  liability  for  Iomi  by  explosion. 

Approved  in  Hustace  v.  Phenix  Ins.  Co.  175  N.  Y.  303,  62  L.  R.  A.  656,  67  N. 
E.  692,  holding  insurer  not  liable  for  loss  caused  by  explosion  in  burning  building 
in  vicinity,  where  policy  insures  against  direct  loss  by  fire  and  excepts  explosions. 

26  L.  R.  A.  270,  Re  BROOKLYN,  143  N.  Y.  596,  62  N.  Y.  S.  R.  809,  38  N.  E.  983. 

Affirmed  in  166  U.  S.  685,  41  L.  ed.  1165,  17  Sup.  Ot.  Rep.  718. 
Proceeding  to  compel  issue  of  stock  to  pay  for  water  works  plant,  in  People 
ex  rel.  Sherrill  v.  Guggenheimer,  28  Misc.  738,  59  N.  Y.  Supp.  913. 

Omnt  of  exclusive  francblao* 

Cited  in  footnotes  to  Thrift  v.  Elizabeth,  44  L.  R,  A.  427,  which  holds  invalid, 
grant  of  exclusive  privilege  for  thirty  years  to  maintain  water  works  within  city 
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limits;  Illinois  Trust  k  Sav.  Bank  v.  Arkansas  City,  34  L.  R.  A.  518,  whieh  holds 
invalidity  of  exclusive  grant  of  right  to  conduct  water  in  city  streets,  no  defense 
to  action  against  city  for  rent. 

Cited  in  note  (61  h,  R.  A.  82)  on  exclusiveness  of  franchise  of  water  company. 

Porrer   of   municipalitT   &•   to   ^water^virorks. 

Approved  in  Skaneateles  Waterworks  Co.  v.  Skaneateles,  161  N.  Y.  162,  46 
L.  R.  A.  690,  footnote  p.  687,  55  N.  E.  562,  holding  that  unless  franchise  to 
water  works  company  is  made  exclusive,  legislature  may  authorize  city  to  main- 
tain water  works  or  grant  franchise  to  another  private  company. 

Cited  in  footnotes  to  White  v.  Meadville,  34  L.  R.  A.  567,  which  denies  rig-ht 
of  city  to  erect  water  plant  after  contracting  for  water  supply  with  private  cor- 
poration; North  Springs  Water  Co.  v.  Tacoma,  47  L.  R.  A.  214,  which  sustains 
city's  right  to  build  own  water  work's  after  granting  franchise  to  water  compajiy; 
Helena  Consol.  Water  Co.  v.  Steele,  37  L.  R.  A.  412,  which  holds  statute  allo^dng 
city  to  acquire  water  plant  only  by  purchase  from  private  parties  void. 

Acqaisitlon  of  property  of  'water  company  or  crater  risltta. 

Approved  in  Kennebec  Water  District  v.  Waterville,  96  Me.  244,  52  Atl.  774, 
holding  legislature  may  authorize  condemnation  of  plant  of  water  company  by 
quasi  municipal  corporation. 

Cited  in  Re  Brooklyn,  148  N.  Y.  Ill,  42  N.  E.  413,  to  statement  that  special 
statute  is  necessary  to  enable  city  to  acquire  property  of  water  company. 

Cited  in  footnote  to  K^nebec  Water  District  v.  Waterville,  60  L.  R,  A.  856, 
which  authorizes  water  company  to  acquire  franchise  possessed,  but  not  exercised, 
by  other  company. 

Cited  in  note  (58  L.  R.  A.  247)  on  acquisition  of  water  supply  by  right  of  em- 
inent domain. 

— —  Compulsory  purc]fta«e. 

Approved  in  Skaneateles  Water  Works  Co.  v.  Skaneateles,  184  U.  S.  362,  46  I*. 
ed.  590,  22  Sup.  Ct.  Rep.  400,  holding  grant  of  franchise  to  water  works  company 
does  not  imply  contract  that  if  municipality  establishes  independent  works  it  will 
purchase  existing  plant;  Colby  University  v.  Canandaigua,  69  Fed.  672,  same  case 
on  final  hearing  in  96  Fed.  452,  holding  village  may  establish  independent  system 
of  water  works  without  condemning  existing  private  plant  not  enjoying  exclusive 
privilege;  W^arsaw  Waterworks  Co.  v.  Warsaw,  16  App.  Div.  505,  44  N.  Y.  ^upp. 
876,  holding  water  company  without  exclusive  privilege  cannot  compel  munici- 
pality establishing  independent  water  works  to  acquire  its  system. 

Purchase  by  city  of  property  for  public  uae« 

Approved  in  Duffy  v.  New  Orleans,  49  La.  Ann.  122,  21  So.  179,  holding  city 
may  be  authorized  to  provide  funds  for  purchase  of  property  for  public  use. 

Impairimar  obligration  of  contract. 

Cited  in  note  (50  L.  R.  A.  142,  145)  on  privilege  of  using  street,  as  contract 
within  constitutional  provision  against  impairing  obligation  of  contracts. 

Distinguished  in  Southwest  Missouri  Light  Co.  v.  Joplin,  113  Fed.  823,  holding 
grant  of  ordinance  to  competing  electric  light  company  impairs  obligation  of  con- 
tract with  prior  company  granted  franchise  for  term  of  years. 

Value  of  property  or  francltise. 

Approved  in  Kennebec  Water  District  v.  Waterville,  97  Me.  205,  60  L.  R.  A. 
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803,  54  Atl.  6,  holding  fact  that  water  company  had  no  competitor  should  be  con- 
sidered by  appraisers  in  valuing  its  property. 

Cited  in  Re  Water  Comrs.  55  App.  Div.  79,  66  N.  Y.  Supp.  1005,  on  question  of 
value  of  corporate  franchise  and  apportionment  of  compensation. 

Cited  in  footnote  to  National  Waterworks  Co.  v.  Kansas  City,  27  L.  R.  A.  827, 
which  holds  value  of  existing  connections  included  in  amount  city  must  pay  for 
water  works  on  expiration  of  franchise. 

Oraranisation  of  'water  company. 

Approved  in  Re  Water  Comrs,  71  App.  Div.  547,  76  N.  Y.  Supp.  11,  holding 
assent  of  village  authorities  necessary  preliminary  in  formation  of  water  com- 
pany. 

Forfeiture   of   charter. 

Cited  in  footnote  to  Capital  City  Water  Co.  v.  State,  20  L.  R.  A.  743,  which 
upholds  right  to  forfeit  water-works  charter  for  failure  to  supply  water  according 
to  contract. 

Injury  to  property  by  termination  of  francltise. 

Approved  in  Cedar  Rapids  Water  Co.  v.  Cedar  Rapids,  118  Iowa,  257,  91  N.  W. 
1081,  holding  water  company  accepting  franchise  for  definite  period  cannot,  after 
its  expiration,  complain  that  termination  of  its  privilege  will  destroy  value  of  its 
property. 

:Nece««ity   of   public    iuiprovement. 

Approved  in  People  ex  rel.  Sherrill  v.  Guggenheimer,  28  Misc.  742,  59  N.  Y. 
Supp.  913,  holding  legislature  best  judge  of  necessity  of  public  works  and  improve- 
menta. 

26  L.  R.  A.  278,  LEWIS  v.  FISHER,  80  Md.  139,  45  Am.  St.  Rep.  327,  30  Atl.  608. 

"Virbo  preferred  aa  cleric^  serTrant,   employee,  or  laborer. 

Approved  in  American  Casualty  Ins.  Co.'s  Case,  82  Md.  566,  38  L.  R.  A.  113, 
34  Atl.  778,  holding  insurance  adjuster  not  clerk,  servant,  or  employeee;  Latta 
V.  Lonsdale,  52  L.  R.  A.  480,  footnote  p.  479,  47  C.  C.  A.  2,  107  Fed.  585,  holding 
lawyer  employed  by  railroad  company  on  yearly  salary  payable  monthly  not  em- 
ployee or  laborer;  Clark  v.  Renninger,  89  Md.  71,  44  L.  R,  A.  414,  footnote  p.  413, 
42  Atl.  928,  holding  one  engaged  to  cut  timber  and  paid  monthly,  except  sum 
retained  to  secure  performance,  is  contractor  and  not  employee. 

Cited  in  footnote  to  Palmer  v.  Van  Santvoord,  38  L.  R.  A.  402,  which  holds 
employee  at  monthly  salary,  to  sell  and  set  up  machines  and  unpack  and  repack 
them  when  necessary,  entitled  to  preference  as  employee. 

Priority  of  claim  for  erases. 

Approved  in  Hess  v.  Jewell,  85  Md.  238,  36  Atl.  758,  holding  wrges  entitled 
to  priority  of  payment  to  all  claims,  except  liens  recorded  three  months  before 
assignment. 

Statutory    construction. 

Approved  in  Commercial  BIdg.  &  L.  Asso.  v.  Mackenzie,  85  Md.  138,  36  Atl. 
754,  holding  statute  will  not  be  literally  interpreted  if  intent  of  legislature  is 
thereby  defeated. 
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20  L.  R.  A.  281,  STATE,  KENNELLY,  PROSECUTOR,  v.  JERSEY  CITY,  67  N. 

J.  L.  293,  30  Atl.  631. 
Additional    servitiide. 

Approved  in  Birmingham  Traction  Co.  v.  Birmingham  R.  &  Electric  Co.  119 
Ala.  142,  43  L.  R.  A.  236,  24  So.  602,  holding  municipality  may  permit  use  of 
street  by  street  railway  without  violating  any  right  of  owner  of  fee;  Budd  v. 
Camden  Horse  R.  Co.  61  N.  J.  Eq.  563,  48  Atl.  1028,  and  Ehret  v.  Camden  &  T. 
R.  Co.  60  N.  J.  Eq.  249,  46  Atl.  678,  holding  introduction  of  trolley  system  on  city 
street  not  invasion  of  private  rights;  Merrick  v.  Intramontaine  R,  Co.  118  N.  C. 
1083,  24  S.  £.  667,  holding  use  of  street  by  street  railway  does  not  impose  addi* 
tional  servitude  or  require  condemnation  or  consent  of  lot  owners. 

Cited  in  Peck  v.  Schenectady  R.  Co.  170  N.  Y.  311,  63  N.  E.  357  (dissenting 
opinion),  majority  holding  use  of  street  by  street  surface  railroad  imposes  added 
servitude. 

Cited  in  footnotes  to  State  ex  rel,  Roebling  v.  Trenton  Pass.  R.  Go.  33  L.  R.  A. 
129,  which  holds  substitution  of  trolley  system  for  horses  not  create  additioDal 
burden;  Chicago  &  N.  W.  R.  Co.  v.  Milwaukee,  R,  &  K.  Electric  K  Co.  37  L.  R.  A 
856,  which  holds  electric  railway  in  village  street,  additional  servitude;  Jaynes 
v.  Omaha  Street  R.  Co.  39  L.  R.  A.  751,  which  holds  trolley  railway  additional 
burden  on  street;  Zehren  v.  Milwaukee  Electric  R.  &  Light  Co.  41  L.  R.  A.  575, 
which  holds  electric  passenger  railroad  on  country  highway  an  additional  burden; 
La  Crosse  City  R.  Co  v.  Higbee,  51  L.  R.  A.  923,  which  holds  electric  street  rail- 
road pole  in  city  street  not  additional  burden. 
Notice  to  OTvneni* 

Approved  in  West  Jersey  Traction  Co.  v.  Camden  Horse  R.  Co.  53  N.  J.  Eq.  170, 
35  Atl.  49,  holding  notice  of  application  for  consent  to  route  not  necessary  unless 
private  rights  affected;  State,  Cape  May,  D.  B.  &  S.  P.  R.  Co.,  Prosecutor,  v. 
Cape  May,  58  N.  J.  L.  572,  34  Atl.  397,  and  Byrnes  v.  Riverton,  64  N.  J.  L.  212, 
44  Atl.  867,  holding  actual  or  constructive  notice. to  owners  must  be  given  before 
adoption  of  ordinance  affecting  property  right;  State,  Moore,  Prosecutor,  v.  Had- 
donfield  Street,  61  N.  J.  L.  473,  39  Atl.  681,  holding  restriction  as  to  use  of  street 
by  street  railway  may  be  modified  or  removed  without  public  hearing  on  notice; 
Newark  &  H.  Traction  Co.  v.  North  Arlington,  67  N.  J.  L.  163,  60  Atl.  345,  holding 
notice  to  traction  company  is  necessary  prerequisite  to  passage  of  ordinance  re- 
pealing ordinance  authorizing  it  to  construct  and  operate  its  road;  Delaware  & 
A.  Teleph.  Co.  v.  Pensauken  T^vp.  67  N.  J.  L.  93,  50  Atl.  452,  holding  townahip 
without  right  to  remove  poles  of  telephone  company  as  having  been  erected  with- 
out consent  of  public  authorities,  in  violation  of  ordinance,  unless  company  is 
given  opportunity  to  be  heard. 
Certainty  of  ordinance. 

Approved  in  State,  Cape  May,  D.  B.  &  S.  P.  R.  Co.,  Prosecutor,  v.  Cape  May, 
68  N.  J.  L.  569,  34  Atl.  397,  holding  ordinance  authorizing  construction. of  street 
railway  must  be  certain  as  to  tracks,  curves,  sidings,  and  turnouts. 
"May"  as  Imposlns  duty. 

Approved  in  Doane  v.  Omaha,  58  Neb.  817,  80  N.  W.  54,  holding  provision  that 
copy  of  resolution  requiring  construction  of  sidewalk  "may"  be  served  on  prop- 
erty owners  affected,  mandatory. 
Location    of    tracks. 

Approved  in  Moore  v.  Street  Commissioner,  02  N.  J.  L.  389,  41  Atl.  946,  hold- 
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ing  location  of  tracks  of  street  railroad  a  legislative  act;  Knoxrille  v.  Africa, 
23  C.  C.  A.  261,  47  U.  S.  App.  74,  77  Fed.  501,  holding  grant  to  street  railway  to 
occupy  eyery  street  in  city  invalid  as  delegating  discretion  which  city  must  ex- 
ercise. 

Delegation  of  legislative  power. 

Distinguished  in  Brady  v.  Bayonne,  57  N;  J.  L.  381,  30  Atl.  968,  holding 
contract  for  further  water  supply  may  properly  leave  it  to  mayor  to  designate 
point  at  which  connection  shall  be  made. 

Grant  of  exclusive  privilege. 

Cited  in  footnote  to  Detroit  Citizens'  Street  R.  Co.  v.  Detroit,  35  L.  R.  A. 
859,  which  holds  power  to  grant  exclusive  privilege  *  for  street  railways  not 
conferred  on  city  by  statute. 

Regulation  of  conduct  of  street  rail^way* 

Approved  in  State,  Cape  May,  D.  B.  &  S.  P.  R.  Co.,  Prosecutor,  v.  Cape  May, 
50  N.  J.  L.  402,  36  L.  R.  A.  655,  36  Atl.  696,  holding  city  may  require  electric  cars 
to  be  equipped  with  fenders;  State,  Consolidated  Traction  Co.,  Prosecutor,  v. 
Bast  Orange  Twp.  61  N.  J.  L.  207,  38  Atl.  803,  holding  ordinance  forbidding  cut- 
ting or  trimming  of  shade  trees  without  permission  valid  as  against  electric  rail- 
way company. 

26  L.  R.  A.  283,  PENNSYLVANIA  R.  CO.  v.  RUSS,  67  N.  J.  L.  126,  30  Atl.  524. 

Ijiabillty  of  railroad   for  frA^I&tenins  horse  by  mail  crane. 

Cited  in  footnote  to  Cleghorn  v.  Western  R.  Co.  60  L.  R.  A.  269,  which  holds 
railroad  company  liable  for  frightening  of  horse  by  mail  crane  erected  in  or 
beside  highway. 

26  L.  R.  A.  284,  WARREN  v.  WESTBROOK  MFG.  CO.  86  Me.  32,  29  Atl.  927. 

Risrlftts  of  riparian   ovrners  on  cluinnels. 

Approved  in  Skowhegan  Water  Power  Co.  v.  W'eston,  94  Me.  291,  47  Atl.  515, 
holding  riparian  owners  on  channels  into  which  river  is  divided  by  island  en- 
titled to  natural  flow  of  river  ana  no  more. 

Apportionment  of  crater  power. 

Later  appeal  in  88  Me.  58,  35  L.  R.  A.  388,  51  Am.  St.  Rep.  372,  33  Atl.  665, 
authorizing  division  in  equity  of  use  of  water  power  to  adjust  rights  of  all  parties. 

Cited  in  footnote  to  Wiggins  v.  Muscupiabe  Land  &  W^ater  Co.  32  L.  R.  A. 
667,  which  authorizes  apportionment  of  flow  of  stream  by  time,  instead  of  di- 
vision of  quantity. 

Contribution  by  part  owner. 

Cited  in  footnote  to  Brown  v.  Cooper,  33  L.  R.  A.  61,  which  denies  power  to 
compel  part  owners  of  water  power  to  contribute  to  building  of  apportionment 
weirs. 

26  L.  R.  A.  289,  FIRST  NAT.  BANK  v.  NORTHWESTERN  NAT.  BANK,  152 

111.  296,  43  Am.  St.  Rep.  247,  38  N.  E.  739. 
RcQuests  to  And. 

Approved  in  High  Court  I.  0.  of  F.  v.  Schweitzer,  171  111.  327,  49  N.  E.  506, 
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holding  court  trying  case  without  jury  should  refuse  requests  to  make  findinjrs  of 
fact;  Sniith  v.  Rountree,  185  111.  226,  56  N.  E.  1130,  holding  court  need  not 
find  particular  facts;  Gilbert  v.  Sprague,  196  111.  450,  63  N.  E.  993,  holding  prop- 
ositions of  fact  should  not  be  submitted  to  trial  court  to  be  held  or  refused: 
Gillie  V.  Bingham,  84  111.  App.  182,  holding  requests  to  find  specially  the  non- 
existence of  ultimate  facts  properly  refused;  Lesh  &  M.  Lumber  Co.  v.  Sedlaceck, 
104  111.  App.  154,  holding  propositions  submitted  to  be  held  by  court  should  state 
law  only. 

Demurrer    to    eTrldence. 

Approved  in  Crerar  v.  Daniels,  2ut)  III.  298,  70  N.  E.  569,  holding  that  legal 
effect  of  requesting  court  at  close  of  evidence  to  instruct  that  it  finds  the  issues 
for  defendants  is  to  demur  to  evidence. 

Question  for  reviei/it. 

.Approved  in  Hogan  v.  Stophlet,  179  111.  153,  44  L.  R.  A.  810,  53  N.  E.  604, 
holding  request  that  court  hold,  under  law  of  case,  plaintiff  cannot  recover,  pre 
serves  question  of  law  for  review. 

RecoTrery  of  money  paid  on  forced  or  altered  instrument. 

Approved  in  Metropolitan  Nat.  Bank  v.  Merchants'  Nat.  Bank,  182  111.  374,  74 
Am.  St.  Rep.  180,  55  N.  E.  360,  holding  drawee  bank  which  has  certified  altered 
draft  may  show  fact  of  such  alteration  and  recover  money  paid;  First  Nat.  Bank 
V.  Marshalltown  State  Bank,  107  Iowa,  329,  44  L.  R.  A.  132,  77  N.  W.  1045,  hold- 
ing drawee  bank  cannot  recover  money  paid  holder  in  good  faith  of  forged  chcedc; 
Citizens'  Nat.  Bank  v.  City  Nat.  Bank,  111  Iowa,  216,  82  N.  W.  464,  holding 
bank  paying  check  with  forged  indorsement  and  indorsing  same  to  drawee  bank 
"for  collection"  must  refund  to  latter  money  paid. 

Drairee's    duty    to    know    drawer's    slflrnature. 

Cited  in  note  (27  L.  R.  A.  636)  on  drawee's  duty  to  know  signature  of  drawer. 

Kstoppel  by  lease. 

Approved  in  Chicago  &  A.  R.  Co.  v.  Keegan,  152  111.  423,  39  N.  E.  33,  holding 
estoppel  by  lease  must  bind  both  parties,  and  one  not  bound  cannot  take  advan- 
tage 01  it. 

26  L.  R.  A.  295,  PEOPLE  ew  rel  STEPHENS  v.  FIDELITY  &  C.  CO.  153  111.  25, 
38  N.  E.  752. 

Formation  and  licensing  of  insurance  companies. 

Approved  in  People  ex  rel.  Ocean  Acci.  &  Guarantee  Corp.  v.  Van  Cleave,  187 
111.  134,  58  N.  E.  422,  holding  statutory  authority  to  form  corporation  to  con- 
duct "any"  of  specified  kinds  of  insurance  business  means  "all"  or  "every" 
kind;  State  ex  rel.  Sheets  v.  JEtna  L.  Ins.  Co.  69  Ohio  St.  327,  69  N.  E.  60S, 
holding,  in  absence  of  statute  forbidding  employers'  liability  insurance,  foreign 
company  may  be  licensed,  although  right  to  engage  in  such  insurance  has  not 
been  conferred  on  domestic  companies  by  positive  statutory  grant. 

Cited  in  footnotes  to  State  ex  rel.  National  Life  Asso.  v.  Matthews,  40  L.  R.  A. 
418,  which  authorizes  licensing  of  insurance  on  assessment  plan  for  sole  benefit 
of  policy  holders;  Travelers'  Ins.  Co.  v.  Fricke,  41  L.  R.  A.  557,  which  holds 
license  of  foreign  insurance  company  properly  revoked  for  failure  to  pay  full 
license  fees  in  past  years;  People  ex  rel.  Traders'  F.  Ins.  Co.  v.  Van  Cleave,  47 
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Hf.  R.  A.  795,  which  sustains  right  to  license  of  foreign  insurance  company  com- 
plying with  requirements,  regardless  of  similarity  of  name  to  that  of  domestic 
eorporation;  Bankers'  L.  Ins.  Co.  v.  Howland,  57-  L.  R.  A.  374,  which  denies 
insurance  commissioners'  power  to  question  foreign  company's  mode  of  com- 
puting reserve  set  forth  in  statement  for  license. 

~10VhAt  is  insurance. 

Approved  in  People  ex  rel.  Kasson  v.  Rose,  174  111.  313,  44  L.  R.  A.  126, 
fSl  N.  E.  246,  holding  that  guaranteeing  fidelity  of  officers  and  performance  of 
contracts  is  insurance  within  statute  excepting  insurance  from  those  kinds  of 
business  for  which  corporations  may  be  formed. 

Condnslveneiw  of  acceptance  of  improvement* 

Approved  in  Darnell  v.  Keller,  18  Ind.  App.  108,  45  N.  £.  676,  holding  accept^ 
ance  of  sidewalk  by  board  of  public  works  conclusive  on  property  owner,  unless 
fraudulent. 

Conatmction  of  atatnte  by  otlter  departments. 

Approved  in  Harrison  v.  People,  97  111.  App.  429,  holding  court  will  regard, 
and  in  doubtful  cases  adopt,  construction  placed  <m  statute  by  department  exe- 
cuting it. 

Distinguished  in  Chicago  Union  Traction  Co.  v.  Chicago,  209  111.  448,  70  N. 
£.  659,  holding  construction  of  general  statute  acted  on  by  municipal  authori- 
ties of  one  city  will  not  be  adopted  by  court. 

CoBtrol  of  seneral  statutory  provision   by  proviso. 

Approved  in  People  ew  rel.  Akin  v.  Adams  County,  185  111.  208,  66  N.  E.  1044, 
holding  general  provision  that  polling  place  front  on  highway,  qualified  by  pro- 
viso that  voting  place  at  soldiers'  home  be  within  inclosure. 

26  L.  R.  A.  300,  McGEE  v.  CONSOLIDATED  STREET  R,  CO.  102  Mich.  107, 
4.    Am.  St.  Rep.  507,  60  N.  W.  293. 

Xeslisence  at  railway  croMiinff. 

Approved  in  Btakeslee  v.  Consolidated  Street  R.  Co.  105  Mich.  465,  63  N.  W. 
401,  holding  one  who  drives  upon  street  car  track  without  looking  chargeable 
with  contributory  negligence,  although  from  his  position  it  was  inconvenient  to 
look;  Graff  v.  Detroit  Citizens'  Street  R.  Co.  109  Mich.  86,  67  N.  W.  815,  hold- 
ing one  who,  in  endeavoring  to  avoid  car  in  front  of  which  he  attempted  to  pass, 
is  struck  by  car  from  opposite  direction,  guilty  of  contributory  negligence; 
Garrity  v.  Detroit  Citizens'  Street  R.  Co.  112  Mich.  372,  37  L.  R.  A.  531,  70  N. 
W.  1018,  holding  driver  of  fire  truck  going  to  fire  negligent  in  approaching 
street  railway  crossing  without  having  his  horses  under  control;  Doherty  v.  De- 
troit Citizens'  Street  R.  Co.  118  Mich.  210,  76  N.  W.  377,  holding  one  going  on 
track  in  front  of  approaching  car  negligent,  although  he  looked  when  at  such 
distance  from  track  that  car  was  not  visible;  Buckley  v.  Flint  &  P.  M.  R.  Co. 
119  Mich.  586,  78  N.  W.  655,  holding  one  guilty  of  contributory  negligence  who 
while  waiting  for  tram  to  pass  at  crossing  stands  upon  tracks  and  is  struck  by 
incoming  train;  McCarthy  v.  Detroit  Citizens'  Street  R.  Co.  120  Mich.  402,  79 
N.  W.  631,  holding  one  who,  after  train  has  passed,  steps  upon  further  track 
and  is  struck  by  incoming  train,  guilty  of  contributory  negligence;  Citizens* 
Street  R.  Co.  v.  Helvie,  22  Ind.  App.  520,  53  N.  E.  191,  holding  one  guilty  of 
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contributory  negligence  in  attempting  to  cross  street  railway  track  without  look- 
ing and  listening;  Bennett  v.  Detroit  Citizens'  Street  R.  Co.  123  Mich.  695,  82 
N.  W.  618,  holding  bicyclist  guilty  of  contributory  negligence  where  he  rode  upon 
street  railway  track  without  looking  both  ways;  Ames  v.  Waterloo  &  C.  F.  Rapid 
Transit  Co.  120  Iowa,  647,  95  N.  W.  161,  holding  failure  of  one  to  look  for  ap- 
proaching street  car  before  leaving  curbing  not  contributory  negligence;  Mer- 
ritt  V.  Foote,  128  Mich.  374,  87  N.  W.  262,  holding  one  who  drives  upon  car  track 
without  looking,  where  he  is  struck  by  car,  guilty  of  contributory  negligence, 
although  he  previously  looked  from  point  where  his  view  was  obstructed. 

Cited  in  footnotes  to  Everett  v.  Los  Angeles  Con  sol.  Electric  R.  Co.  34  L.  R. 
A.  350,  which  holds  bicyclist  negligent  in  continuing  on  track  until  struck  by 
street  car;  Baltimore  Traction  Co.  v.  Helms,  36  L.  R.  A.  215,  which  holds  at- 
tempt by  one  alighting  from  street  car  to  cross  other  track  without  looking  for 
car,  negligence;  Evansville  Street  R,  Co.  v.  Gentry,  37  L.'  R.  A.  378,  which 
holds  rules  as  to  crossing  steam  railroad  track  not  strictly  applicable  to  travelers 
crossing  street  railroads;  Tesch  v.  Milwaukee  Electric  R.  &  Light  Co.  53  L.  R.  A. 
618,  which  requires  traveler  to  look  and  listen  at  place  reasonably  certain  lo 
effect  purpose  before  crossing  street  car  track;  Kansas  City-Leavenworth  R.  Co. 
v.  Gallagher,  64  L.  R.  A.  344,  wnich  sustains  right  of  one  about  to  cross  street 
car  tracks  to  believe  that  car  is  running  at  lawful  speed  and  is  under  control. 

Distinguished  in  Becker  v.  Detroit  Citizens'  Street  R.  Co.  121  Mich.  583,  80  X. 
W.  581,  holding  motorman  not  guilty  of  contributory  negligence  in  running  on 
crossing  before  car  of  intersecting  line,  required  by  ordinance  to  stop. 

"WalkiBS  alonsr  traeka. 

Approved  in  Young  v.  Citizens'  Street  R.  Co.  148  Ind.  59,  44  N.  E.  927,  hold- 
ing one  walking  along  car  track  without  looking  behind  him,  negligent. 

Distinguished  in  Montgomery  v.  Lansing  City  Electric  R.  Co.  103  Mich.  53. 
20  L.  R.  A.  289,  61  N.  W.  543,  holding  negligence  of  member  of  band  in  walk- 
ing close  to  track  not  proximate  cause  of  injury  where  motorman  guilty  of  reck- 
less and  wanton  conduct. 


ReUttlve  rigrlftts  of  street  cars  and  timTelera. 

Approved  in  Laufer  v.  Bridgeport  Traction  Co.  68  Conn.  491,  37  L.  R,  A. 
639,  37  Atl.  379,  holding  electric  car  has  no  right  in  highway  superior  to  other 
travelers. 

Cited  in  Plant  v.  Heraty,  131  Mich.  623,  92  N.  W.  284,  dissenting  opinion 
by  Grant,  J.,  who  holds  motorman  not  required  to  check  car  to  less  than 
lawful  speed  upon  assumption  that  person  approaching  in  vehicle  does  not 
see  him. 


Municipal    control    over    street    rallivays. 

Cited  in  note  (39  L.  R.  A.  619)  on  municipal  control  over  public  nuisances  on 
public  streets  and  highways  created  by  street  railways  and  other  electrical  com- 
panies. 

26  L.  R.  A.  305,  RICHARDSON  v.  RICHARDSON,  148  111.  563,  36  N.  E.  608. 

Statute   of   frauds. 

Approved  in  Austin  v.  Kuehn,  111  111.  App.  508,  holding  parol  agreement  to 
convey  lands  in  consideration  of  marriage,  within  statute  of  frauds. 
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mlidity  of  fflft. 

Approved  in  Shaw  v.  Camp,  160  111.  429,  43  N.  E.  608,  holding  promissory  note 
^mh tended  as  gift,  mere  promise  to  make  gift  in  future,  which  is  not  enforceable; 
3r£artin  v.  Martin,  89  111.  App.  151,  holding  check  intended  as  gift  is  but  prom- 
ise  to  make  gift,  and  not  executed  till  note  is  paid;   Williams  v.  Chamberlain, 
165  III.  218,  46  N.  £.  250,  holding  there  must  be  delivery  or  acts  equivalent  to 
-d.elivery  to  validate  gift,  whether  inter  vivos  or  causa  mortis;  Taylor  v.  Harmi- 
son,  79  111.  App.  383,  holding  donor's  delivery  of  notes  to  agent  with  instruc- 
t;ioii8  to  deliver  them  to  donees  on  donor's  death  not  valid  gift  inter  vivos. 

Cited  in  footnotes  to  Re  Wagoner,  32  L.  It.  A.  766,  which  holds  valid,  bond 
i^ith  warrant  of  attorney  to  be  delivered  on  donor's  death;   Royaton  v.  McCul- 
ley,  52  L.  R.  A.  899,  which  holds  gift  of  note  to  servant  made  by  indorsing  and 
giving  it  to  her,  though  retaining  it  as  her  agent. 
—  Snlllclency  of  eonslderatlOB. 

Approved  in  Keady  v.  White,  168  111.  82,  48  N.  E.  314,  Affirming  69  111.  App. 
408,  holding  consummation  of  marriage  not  sufficient  consideration  to  validate 
deed  from  husband  to  wife,  as  against  latter's  creditors;  Beatty  v.  Western  Col- 
lie, 177  111.  292,  42  L.  R.  A.  802,  49  Am.  St  Rep.  242,  52  N.  E.  432,  holding  note 
not  invalid  as  gift,  if  money  has  been  expended  or  liabilities  incurred  in  reliance 
xipon  it. 

Cited  in  footnotes  to  Irwin  v.  Webster,  36  L.  R.  A.  239,  which  holds  accom- 
plishment of  purposes  for  which  college  incorporated  sufficient  consideration  for 
ju>te;  School  District  v.  Stocking,  37  L.  R.  A.  406,  which  holds  gift  of  note  to 
purchase  school  district  library  enforceable  where  obligations  incurred  on  faith 
of  same;  Rogers  v.  Galloway  Female  College,  39  L.  R.  A.  636,  which  holds  sub- 
scription to  obtain  location  of  college  at  certain  town  binding  when   location 
has  been  made  and  agencies  are  at  work  to  carry  out  enterprise;  Albert  Lee  Col- 
lege V.  Brown,  60  L.  R.  A.  870,  which  holds  enforceable  after  maker's  death,  note 
payable  in  future  for  permanent  endowment  fund  of  charitable  educational  in- 
istitution;  Ricketts  v.  Scothorn,  42  L.  R.  A.  794,  which  holds  void  for  lack  of 
consideration,  note  to  granddaughter  to  enable  her  to  live  without  working,  al- 
though enforceable  if  lucrative  position  given  up  in  reliance  thereon;   Hunt  v. 
Hunt,  59  L(.  R.  A.  306,  which  holds  parol  contract  to  convey  land  in  consideration 
•of  marriage  not  validated  by  marriage. 
liiabllltr  for  transferrins:  note  so  as  to  out  off  defenses* 

Approved  in  Mader  v.  Cool,  14  Ind.  App.  303,  56  Am.  St.  Rep.  304,  42  N.  E. 
~945,  holding  one  to  whom  note  is  executed  without  consideration,  and  who  trans- 
fers it  to  innocent  holder,  liable  to  maker  for  loss  accruing  to  him. 

Cited  in  note  (27  L.  R.  A.  519,  521)  on  liability  for  transferring  negotiable 
note  to  bona  fide  holder  so  as  to  cut  off  defenses. 

26  L.  R.  A.  311,  CRANE  v.  WEST  CHICAGO  PARK,  163  111.  348,  3ft  N.  E.  943. 
Tax   for   niaintenance   of   boulevards. 

Cited  in  People  ex  rel.  Deneen  v.  Ennis,  188  111.  534,  59  N.  E.  236,  as  holding 
levy  of  special  tax  for  maintenance  of  boulevards  and  pleasure  ways  unconsti- 
tutional. 
Bonlevard   as    street* 

Cited  in  footnote  to  Burridge  v.  Detroit,  42  L.  R.  A.  684,  which  holds  bouie- 
Tard  a  street  so  as  to  make  city  liable  for  defective  sidewalk. 
L.  R.  A.  Au.— Vol.  III.— 56. 
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Conversion  of  hlgrlt-iTay  Into  pleaanre  Arive^ray* 

Cited  in  footnote  to  Cicerd  Lumber  Co.  v.  Cicero^  42  L.  R.  A.  696,  which  sus- 
tains conversion  of  public  highway  into  pleasure  driyeway  from  which  loaded 
vehicles  excluded. 

Rural    hlsbivay   aa    local    Improvement* 

Cited  in  footnote  to  Sperry  v.  Flygare,  40  L.  R.  A.  757,  which  holds  rural 
highway  not  local  improvement  authorizing  assessment  on  farm  lands. 

26  L.  R.  A.  313,  MOODY  v.  AMAZON  INS.  CO.  52  Ohio  St.  12,  49  Am.  St.  Bep. 
699,  38  N.  E.  1011. 

Followed  without  discussion  in  Insurance  Co.  v.  Moore,  52  Ohio  St^  607,  44 
K.  E.  1139,  and  Retterer  v.  Ohio  Ins.  Co.  55  Ohio  St.  635,  48  N.  £.  1117. 

Violation  of  condition. 

Approved  and  distinguished  in  Sun  Fire  Office  v.  Glark,  53  Ohio  St.  426,  38  L. 
R.  A.  568,  42  N.  E.  248,  holding  additional  insurance  without  consent  of  insurer 
not  change  within  statute  requiring  insurer  to  pay  full  amoimt  on  total  loss  Id 
absence  of  change  increasing  risk. 

Cited  in  Milwaukee  Mechanics'  Ins.  Co.  v.  Niewedde,  12  Ind.  App.  150,  39  N. 
E.  757,  holding,  in  absence  of  statute,  insured  cannot  recover  on  policy  where 
condition  against  future  encumbrances  has  been  violated. 

—  NeceMity    of    pleading. 

Approved  in  Phillips  v.  Ohio  Farmer's  Ins.  Co.  13  Ohio  0.  C.  683,  holding  coo- 
ditions  relieving  insurer  wholly  or  partially  from  liability  upon  some  contingency 
must  be  pleaded  to  be  available. 

—  Burden    of   proof. 

Approved  in  Interstate  Casualty  Co.  v.  Bird,  18  Ohio  C.  S.  489,  holding  bur- 
den is  on  defense  to  prove  by  affirmative  evidence  breach  of  conditions  invalidat- 
ing policy. 

Occupancy  of  premises. 

Approved  in  Eureka  F.  &  M.  Ins.  Co.  v.  Baldwin,  17  Ohio  C.  C.  151,  holding 
house  occupied  where  person  sleeps  in  it,  and  members  of  family  visit  it  daily  to 
obtain  water  j  Home  Ins.  Co.  v.  Hancock,  106  Tenn.  521,  52  L.  R.  A.  668,  foot- 
note p.  665,  62  S.  W.  145,  holding  house  not  vacant  when  in  charge  of  ctistodian 
having  access  to  but  one  room;  Doten  v.  ^tna  Ina.  Co.  77  Minn.  477,  80  N.  W. 
630,  holding  statutory  provision  invalidating  policy  for  vacancy  of  premises  not 
qualified  by  requirement  that  whole  amount  be  paid  for  total  loss,  in  absence  of 
change  increasing  risk;  Bellevue  Roller  Mill  Co.  v.  London  &  L.  F.  Ins.  Co. 
4  Idaho,  316,  39  J?ac.  196,  holding  mill  which  has  been  closed  down  not  'nm- 
occupied"  within  meaning  of  insurance  policy. 

Cited  in  footnotes  to  Hampton  v.  Hartford  F.  Ins.  Co.  52  L.  R.  A.  344,  which 
holds  church  in  which  services  held,  though  with  windows  boarded  up,  not  un- 
occupied, as  matter  of  law,  though  services  are  not  held  and  windows  are  boarded 
up  for  more  than  the  ten-day  limit  fixed  by  policy;  McGannon  v.  Michigan  Millers' 
Mut.  F.  Ins.  Co.  54  L.  R.  A.  739,  whicli  holds  policy  not  avoided  by  temporary  ab- 
sence of  competent  watchman  from  mill ;  German  Ins.  Co.  v.  Russell,  58  L.  R.  A. 
234,  which  holds  policy  absolutely  forfeited  by  allowing  premises  to  renmia 
vacant  time  specified  in  policy. 
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Idle  plant. 

Cited  in  footnote  to  Louck  v.  Orient  Ins.  Co.  33  L.  R.  A.  712,  which  holds 
policy  on  idle  distillery  not  void  because  not  in  operation. 

•^—  SSx««utor'a   llnbllity   for  loMi  of  tnavrance  by  vacancr. 

Cited  in  footnote  to  Henderson  Trust  Co.  v.  Stuart,  48  L.  R.  A.  49,  which 
Holds  executor  liable  for  loss  of  insurance  from  failure  to  apply  for  extension 
of    vacancy  permit. 

Ol»tlon  to  r«balld. 

Approved  in  Milwaukee  Mechanics'  Ins.  Co.  v.  Russell,  d5  Ohio  St.  256,  56 
Iw.  R.  A.  161,  62  N.  £.  338,  holding  provision  giving  insurer  option  to  rebuild 
in  case  of  total  loss,  repugnant  to  statute  requiring  in  such  case  that  policy 
be    paid  in  full. 

26  L.  R.  A.  317,  STATE  v.  NEL80N,  52  Ohio  St  88,  39  N.  £.  22. 
Vnlfonn   opek-atlon   of  la^wa. 

Approved  in  State  v.  Spellmire,  67  Ohio  St  82,  65  N.  £.  619,  holding  special 
or  local  legislation  invalid  as  to  every  subject-matter  which  can  reasonably  be 
covered  by  general  law;  State  ex  rel.  Schwartz  v.  Ferris,  53  Ohio  St.  336,  30  L. 
11.  A.  224,  41  N.  £.  579,  holding  law  of  general  nature,  in  full  force  in  every  part 
of  state,  conforms  to  constitutional  requirement  that  general  laws  have  uni- 
form operation;  Hixson  v.  Burson,  54  Ohio  St.  482,  43  N.  £.  1000,  holding  gen- 
eral act  concerning  construction  and  repair  of  highways,  which  is  limited 
to  single  county,  unconstitutional  for  want  of  uniform  operation;  State  ex  rel. 
Alonnett  v.  Baker,  55  Ohio  St.  8,  44  N.  £.  516,  holding  act  classifying  cities  ac- 
cording to  population  and  including  any  city  coming  within  the  class  is  gen- 
eral; State  ex  rel.  Wilniot  v.  Buckley,  60  Ohio  St  297,  54  N.  £.  272,  holding 
act  operating  only  in  cities  not  unconstitutional;  Seifert  v.  Weidner,  12  Ohio 
C.  C.  7,  holding  crematory  act  applicable  only  to  cities  of  specified  class  and 
grade  constitutional;  Robert  J.  Boyd  Paving  &  Contracting  Co.  v.  Ward,  28 
C.  C.  A.  672,  55  U.  S.  App.  730,  86  Fed.  32,  holding  act  authorizing  city  on  vote 
of  electors  to  charge  cost  of  sewers  on  property  benefited  unconstitutional  as 
granting  power  not  possessed  by  others  of  .same  class;  State  v.  Whitaker, 
160  Mo.  71,  60  S.  W.  1068,  holding  statute  requiring  electric  cars  to  furnish 
screens  for  motormen  in  cold  weather  not  unconstitutional;  Peirce  v.  Van  Dusen, 
24  C.  C.  A.  289,  47  U.  S.  App.  339,  78  Fed.  703,  holding  that  act  imposing  lia- 
bility for  negligence  of  fellow  servants  against  railroads  in  state  is  of  uniform 
operation. 

Street  ear  line  a*  railroad. 

Approved  in  Sams  v.  St.  Louis  &  M.  River  R.  Co.  174  Mo.  96,  61  L.  R.  A. 
487,  73  b.  W.  686  (dissenting  opinion),  majority  holding  street  car  company  not 
railroad  within  meaning  of  term  as  used  in  fellow-servant  act. 

Exercise  of  police  poorer. 

Approved  in  State  v.  Layton,  160  Mo.  499,  62  L.  R,  A.  171,  83  Am.  St.  Rep. 
487,  61  S.  W.  171,  holding  statute  prohibiting  use  of  alum  in  manufacture  of  bak- 
ing powder  not  unconstitutional  where  evidence  as  to  effect  of  alum  is  contra- 
dictory. 

Cited  in  notes  (31  L.  R.  A.  804,  805)  on  police  regulation  of  electric  com- 
panies;   (32  L.  R.  A.  853)  on  police  power  to  protect  health  of  employees. 
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26  L.  R.  A.  321,  COLGATE  v.  LATTA,  115  N.  C.  127,  20  S.  E.  388. 
Parol   evidence    to    vary   written   contract. 

Approved  in  Foreign  Hardwood  Ix)g  Co.  v.  Coffin,  130  N.  C.  435,  41  S.  E.  931, 
holding  evidence  admissible  to  show  separate  oral  agreement,  where  written  eon- 
tract  not  intend<>d  to  be  complete  statement  of  whole  transaction. 

26  L.  R.  A.  323,  PITTSBURGH  &  W.  E.  PASS.  R.  CO.  v.  POINT  BRIDGE  CO. 

165   Pa.   37,  30  Atl.  511. 
Bridffe  as  hlghnvay. 

Approved  in  Chamberlain  v.  People^s  Bridge  Co.  2  Daupnin  Co.  Rep.  333. 
holding  bridge  a  highway  and  that  bridge  company  may  grant  electric  railway 
exclusive  right  to  lay  its  tracks  upon  it;  Com.  ex  rel.  Elkin  v.  Sycamore  Street 
R.  Co.  3  Dauphin  Co.  Rep.  103,  30  Pittsb.  L.  J.  X.  S.  337,  denying  street  railway 
exclusive  right  to  lay  its  tracks  on  bridge  to  determine  public  travel  and  ac- 
commodation; Brand  v.  Alultnomah  County,  38  Or.  94,  50  L.  R.  A.  394,  84  Am- 
St.  Rep.  772,  62  Pac.  209,  holding  bridge  connecting  public  highways  is  pubho 
highway,  whether  built  at  public  expense  or  by  private  corporation. 

26  L.  R.  A.  325,  TARLETON  v.  LAGARDE,  46  La.  Ann.  1368,  49  Am.  St.  Rep 

353,  16  So.  180. 
Charse    of    passlnar    connterfelt    money. 

Approved  in  Mequet  v.  Silverman,  52  La.  Ann.  1374,  27  So.  885,  holding 
malice  and  injury  presumed  where  one,  without  reason,  charges  another  with 
having  passed  counterfeit  money  on  him. 

Cbarflre  affectins  person  In  his  vocation. 

Approved  in  Bornmann  v.  Star  Co.  174  N.  Y.  219,  66  N.  E.  723,  holding  slan- 
-derous  words  aCocting  person  in  his  vocation,  actionable  per  ae, 

26  L.  R.  A.  329,  NEW  ORLEANS  v.  ABAGNATTO,  10  C.  C.  A.  361,  23  U.  S. 

App.  533,  62  Fed.  Rep.  240. 
Iflablllty   of   manlclpalltT*   for   injnrjr   to   private    Indlvldnal. 

Approved  in  Walla  Walla  v.  Walla  Walla  Water  Co.  172  U.  S.  10,  43  L.  ei 
345,  19  Sup.  Ct.  Rep.  77,  holding  ordinance  impairing  charter  of  water  com- 
pany creates  case  within  jurisdiction  of  Federal  court;  Esberg  Cigar  Co.  v. 
Portland,  34  Or.  289,  43  L.  R.  A.  440,  75  Am.  St.  Rep.  651,  55  Pac.  961,  holding 
city  liable  for  injury  to  private  individual,  due  to  negligent  construction  or 
operation  of  water  works. 

Mob  violence. 

Approved  in  New  Orleans  v.  Kerr,  50  La.  Ann.  417,  69  Am.  St.  Rep.  442,  23 
So.  384,  holding  city  liable  for  breach  of  its  contract  to  afford  police  protectioa 
to  pound  keeper;  Fischer  Land  &  Improv.  Co.  v.  Bordelon,  52  La.  Ann.  435,  27 
So.  59,  holding  parish  not  liable  Ifor  damage  inflicted  on  private  property  by  mob. 

Cited  in  footnotes  to  Brown  v.  Orangeburg  County,  44  L.  R.  A.  734,  which 
sustains  county's  liability  for  lynching  of  person  other  than  prisoner;  Chicago 
V.  Manhattan  Cement  Co.  45  L.  R.  A.  848,  which  sustains  statute  compelling 
county  to  pay  three  fourths  of  value  of  property  destroyed  by  mob;  Wallace  v. 
Norman,  48  L.  R.  A.  620,  which  denies  city's  liability  for  acts  of  officers  when 
Participating  in  conspiracy  or  mob. 
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L.  R.  A.  337,  CHICAGO  A  C.  TERMINAL  R.  CO.  v.  WHITING,  H.  &  E.  C. 
STREET  R.  CO.  139  Ind.  297,  47  Am.  St.  Rep.  264,  38  N.  E.  604. 

Cited  in  Chicago  &  C.  Terminal  R.  Co.  v.  Hammond,  W.  &  E.  C.  Electric  R. 
Oo.  151  Ind.  577,  46  N.  E.  999,  for  statement  of  facts. 

CSir«.de  crosHlnflr. 

Approved  in  Louisville  &  N.  R.  Co.  v.  Bowling  Green  R.  Co.  110  Ky.  796,  63 
S.  W.  4,  holding  equity  witliout  jurisdiction  to  enjoin  street  railway  from 
crossing  steam  railroad's  track  at  grade  in  public  street,  in  absence  of  statute  or 
constitutional   provision  conferring  jurisdiction. 

Cited  in  footnote  to  New  York,  N.  H.  &  H.  R.  Co.  v.  Bridgeport  Traction  Co. 
29  Lf.  R.  A.  367,  which  sustains  right  to  make  grade  crossing  at  intersection  of 
steam  and  street  railroads. 

OonmpemiMitioii. 

Approved  in  Southern  R.  Co.  v.  Atlanta  Ry.  &  Power  Co.  Ill  Ga.  687,  61  L. 
R.  A.  128,  36  S.  E.  873;  Central  Pass.  R.  Co.  v.  Philadelphia,  W.  &  B.  R.  Co.  95 
Md.  443,  62  Atl.  752;  Chicago,  B.  &  Q.  R.  Co.  v.  Steel,  47  Neb.  744,  66  N.  W. 
830, — holding  street  railway  may  cross  tracks  of  railroad  without  making  com- 
pensation. 

Cited  in  note  (29  L.  R.  A.  485)  on  right  of  railroad  company  to  compensa- 
tion for  laying  street  railway  across  railroad  track  on  street  crossing. 

I>Aimasea    for    delay    and    danger. 

Approved  in  Atchison,  T.  &  S.  F.  R.  Co.  v.  General  Electric  R.  Co.  60  C.  C.  A. 
428,  112  Fed.  693,  holding  damages  for  increased  delay  and  danger  in  crossing 
not  allowable  to  steam  railroad  whose  tracks  are  crossed  at  grade  by  street  rail- 
way. 

Additional    burden. 

Approved  in  Magee  v.  Overshiner,  150  Ind.  130,  40  L.  R.  A.  372,  66  Am.  St. 
Rep.  358,  49  N.  E.  951,  holding  use  of  street  for  telephone  and  wires  not  addi- 
tional servitude;  Coburn  v.  New  Teleph.  Co.  156  Ind.  93,  62  L.  R.  A.  673,  69  N. 
E.  324,  holding  trench  and  pipes  as  conduit  for  telephone  wires  not  additional 
burden,  although  so  close  to  walk  as  to  interfere  with  intended  areas  under  it; 
Citizens  Street  R.  Co.  v.  Hamer,  29  Ind.  App.  429,  62  N.  E.  668,  holding  street 
railway  not  additional  burden. 

Cited  in  Peck  v.  Schenectady  R.  Co.  170  N.  Y.  312,  63  N.  E.  357  (dissenting 
opinion),  majority  holding  construction  of  street  railway  imposes  additional  bur- 
den upon  land  of  adjoining  owner. 

Apportionment  of  cost   of  safety   devices. 

Approved  in  Detroit,  Ft.  W.  &  B.  1.  R.  Co.  v.  Railroad  Comrs.  127  Mich.  219, 
62  L.  R.  A.  154,  86  N.  W.  842,  holding  street  railway  whose  tracks  are  crossed 
by  steam  railroad  must  pay  portion  of  cost  of  safety  devices  at  intersection. 

26  L.  R.  A.  340,  AUGUSTA  v.  BURUM,  93  Ga.  68,  19  S.  E.  820. 
Revocabllltjr  of  license. 

Approved  in  Hiers  v.  Mill  Haven  Co.  113  Ga.  1004,  39  S.  E.  444,  holding  license 
to  maintain  tram  road  in  consideration  of  free  transportation  and  wharfage  not 
revocable  after  acted  upon. 

Cited  in  footnotes  to  Snyder  v.  Mt.  Pulaski,  44  L.  R.  A.  407,  which  holds  per- 
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mission  to  use  well  in  city  street,  license  revocable  at  city's  pleasure;  Wallact 
v.  Reno,  63  L.  R.  A.  337,  which  authorizes  revocation  of  liquor  license  by  legis- 
lature or  municipal  officers  with  or  without  notice  to  licensee. 

Cited  in  note  (49  L.  R.  A.  506)  on  revocability  of  license  to  maintain  burden 
on  land  after  licensee  has  incurred  expense  in  creating  burden. 

Distinguished  in  Macon  Consol.  Street  R.  Co.  v.  Macon,  112  Ga.  788,  38  S.  £. 
60,  holding  city  may.  require  street  railway  to  remove  its  tracks  from  side  to 
center  of  street. 

Rigrlit  to  maintain  awnlnva  or  slsn** 

Approved  in  Ivins  v.  Trenton,  68  N.  J.  L.  506,  53  Atl.  202,  holding  ordinance 
forbidding  erection  of  signs,  awnings,  or  sheds  over  walk  does  not  invade  rights 
of  abutting  owner. 

Cited  in  footnote  to  Hibbard  v.  Chicago,  40  L.  R.  A.  621,  which  holds  awning 
permit  revocable. 

Cited  in  note  (26  L.  R.  A.  340)  on  right  to  maintain  awnings  in  streeL 

Municipal  power  over  nnlnanees* 

Cited  in  notes  (36  L.  R.  A.  609)  on  power  of  municipal  corporations  to  define, 
prevent,  and  abate  nuisances;  (39  L.  R.  A.  668,  670)  on  municipal  power  over 
nuisances  affecting  highways  and  waters. 

Bay  window  a*  Indictable  nnlnance* 

Cited  in  footnote  to  State  y.  Kean,  48  L.  R.  A.  102,  which  holds  indictable  niii- 
sance  created  by  bay  window  extending  over  street. 

Prescriptive  rlffltt. 

Approved  in  Norrell  v.  Augusta  R.  &,  Electric  Co.  116  Ga.  315,  59  L.  R.  A.  103, 
42  S.  £.  466,  holding  prescription  does  not  run  against  municipal  corporation  in 
regard  to  land  held  for  benefit  of  public. 

Cited  in  note  (53  L.  K  A.  903)  on  prescriptive  right  to  maintain  public  nui- 
sance. 

Dedication. 

Approved  in  Atlanta  R.  &  Power  Co.  v.  Atlanta  Rapid  Transit  Co.  113  Ga.  492, 
30  S.  E.  12,  liolding  land  de<iicated  to  public  use  as  highway,  where  owner  con- 
sents, expressly  or  by  acts,  to  its  improvement  and  use  by  public. 

Ini^iBCtlvc   relief. 

Cited  in  footnotes  to  State  ex  rel.  Kenamore  v.  Wood,  48  L.  R.  A.  596,  which 
denies  right  to  injunction  against  enforcing  alleged  unconstitutional  statute  for 
inspection  of  beer;  State  ex  rel.  Rose  v.  Superior  Court,  48  L.  R,  A.  819,  which 
denies  right  to  injunction  against  passage  of  ordinance  creating  contract;  First 
Nat.  Bank  v.  Tyson,  59  L.  R.  A.  399,  which  sustains  right  of  injunction  against 
pillars  in  street  in  front  of  adjoining  lot,  obstructing  light  and  air  from  street 

26  U  R.  A.  345,  STATE  ex  rel.  GEORGE  v.  AIKEN,  42  S.  C.  222,  20  S.  E.  221. 
Followed  without  discussion  in  Melchers'v.  Bates,  42  S.  C.  271,  20  S.  E.  240. 

Stare  decisis. 

Approved  in  Denney  v.  State,  144  Ind.  539,  31  L.  R.  A.  738,  42  N.  E.  929,  hold- 
ing rule  of  stare  decisis  does  not  bind  court  in  deciding  constitutionality  of  sUt* 
ute  not  involving  property  right  or  contract. 
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Approved  in  State  ew  rel.  Lamar  v.  Jacksonville  Terminal  Co.  41  Fla.  308,  27 
So.  225,  holding,  unde^  general  grant  of  legislative  power  in  Constitution,  legis- 
lature has  complete  power,  subject  only  to  limitations  in  state  or  Federal  Consti- 
tution j  State  V.  Potterfield,  47  S.  C.  77,  26  S.  E.  39,  upholding  constitutionality 
of  dispensary  act  forbidding,  under  penalty,  sale  of  intoxicating  liquors  except  as 
prescribed;  Farmville  v.  Walker,  101  Va.  332,  61  L.  R.  A*  129,  99  Am.  St.  Rep. 
"870,  43  S.  £.  5S8,  holding  legislature  may  permit  town  to  establish  dispensary, 
sithough  it  may  render  necessary  the  expenditure  of  public  money  and  imposition 
-of  tax;  State  ex  rel.  Barber  v.  Parler,  52  S.  C.  218,  29  S.  E.  651,  holding  legis- 
lature may  provide  for  second  election  to  determine  location  of  county  seat. 

SSatabllsltment  of   dlapennarT'  by  mmiielpalltjr- 

Cited  in  footnotes  to  Pliunb  v.  Christie,  42  L.  R.  A.  181,  which  holds  establish- 
ment of  dispensaries  by  municipalities  for  exclusive  sale  of  liquor,  within  •  police 
power;  Farmville  v.  Walker,  61  L.  R.  A.  125,  which  sustains  legislative  power  to 
permit  town  to  establieh  dispensary  for  exclusive  sale  of  liquor;  Lofton  v.  Collins, 
^1  L.  R.  A.  160,  which  denies  municipal  authority  to  organize  dispensary  by  ap- 
pointing commissioners  authorized  to  sell  liquor. 

BIoBopoly. 

Approved  in  Plumb  v.  Christie,  103  Ga.  697,  42  L.  R.  A.  187,  30  S.  E.  759,  and 
Guy  V.  Cumberland  County,  122  N.  C.  474,  29  S.  E.  771,  holding  dispensary  act 
restraining  right  to  sell  liquor  to  government  agencies  not  'invalid  as  creating 
monopoly. 

Cited  in  note  (53  L.  R.  A.  764)  on  constitutionality  of  statute  attempting  to 
g^rant  monopoly. 

Dispenaarr  a*  carryinsT  on  baslneMi  by  mvalclpalltr. 

Approved  in  Sheppard  v.  Dowling,  127  Ala.  10,  85  Am.  St.  Rep.  68,  28  So.  791, 
holding  dispensary  act  does  not  provide  for  carrying  on  of  business  of  private  na- 
ture by  counties  and  towns  in  violation  of  Constitution. 

Vallditr    of    ordinance. 

Approved  in  Darlington  v.  Ward,  48  S.  C.  578,  38  L.  R.  A.  337,  26  S.  E.  906 
(dissenting  opinion),  majority  holding  ordinance  making  it  unlawful  to  keep  any 
hog  within  oorx>orate  limits  reasonable. 

Cited  in  footnote  to  Bennett  v.  Pulaski,  47  L.  R.  A.  278,  which  sustains  or- 
dinance for  closing  saloons  between  10  and  4  o'clock  at  night  and  on  Sundays, 
but  not  requirement  for  removing  curtains  on  front  doors  and  windows. 


Seiswe  of  liqnora. 

Approved  in  State  v.  Holleyman,  55  S.  C.  239,  45  L.  R.  A.  576,  33  S.  E.  366, 
holding  liquors  purchased  in  another  state  and  brought  across  state  line  by  pur- 
chaser not  contraband  while  in  course  of  transportation. 

Cited  in  footnote  to  Lanahan  v.  Bailey,  42  L.  R.  A.  297,  which  holds  attachment 
of  liquors  shipped  into  South  Carolina  for  unlawful  purpose  invalid. 


VniformitT  of  taxation* 

Approved  in  State  ex  rel  Grigsby  v.  Buechler,  10  S.  D.  161,  72  N.  W.  114,  hold- 
ing constitutional  requirement  as  to  uniformity  of  taxation  not  applicable  to 
police  regulation  imposing  license  on  liquor  traffic. 
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26  L.  R.  A.  366,  DOOLITTLE  v.  SHAW,  92  Iowa,  348,  54  Am.  St.  Rep.  „62,  60 

N.  W.  621. 
Conversion   of   property. 

Cited  in  note  (26  L.  R.  A.  366)  on  liability  of  hirer  for  driving  team  to  pl&ee 
where  it  was  not  hired  to  go. 

Distinguished  in  Colby  v.  W.  W.  Kimble  Co.  99  Iowa,  325,  68  N.  W.  786,  hold- 
ing raortg.agee*s  disposal  of  mortgaged  chattel  at  private  sale  a  conversion,  where 
mortgage  provided  for  public  sale. 

r 

26  L.  R,  A.  370,  ECKFOKD  v.  ECKFORD,  91  Iowa,  54,  58  N.  W.  109. 
Parol  evidence  to  correct  or  explain  description. 

Approved  in  Stewart  v.  Stewart,  96  Iowa,  625,  65  N.  W.  976,  holding  parol 
evidence  admissible  to  show  testator's  intent,  where  he  owned  southeast  quarter 
of  specified  section,  but  devised  northetist;  Freund  v.  Kearney,  23  Misc.  6SS.  oi 
N.  Y,  Supp.  149,  holding  parol  evidence  admissible  to  show  intent  of  parties  lo 
lease  of  "westerly  half"  of  building;  Pate  v.  Bushong,  161  Ind.  645,  63  L.  R.  A. 
599,  footnote  p.  593,  100  Am.  St.  Rep.  287,  60  N.  E.  291,  Holding,  when  two  thin«rj 
equally  answer  description  in  will,  ambiguity  may  be  removed  by  evidence; 
5'lynn  v.  Holman,  119  Iowa,  737,  94  N.  W.  447,  admitting  extrinsic  evidence  to 
identify  tracts  of  land  devised,  where  will  fails  to  name  county  and  state  in  which 
land  lies  and  omits  number  of  township  and  range;  Re  Frahm,  120  Iowa,  92,  i»4 
N.  VV.  444,  holding  latent  ambiguity  arising  from  testator's  contracts  and  agree- 
ments with  reference  to  his  stocks  and  bonds  explainable  by  parol  evidence  identi- 
fying same. 

Cited  in  footnote  to  Whitcomb  v.  Rodman,  28  L.  R.  A.  149,  which  holds  extrin- 
sic evidence  admissible  to  identify  land  devised  by  incorrect  description. 

26  L.  R.  A.  378,  SAUNDERS  v.  NEW  YORK  C   &  H.  R.  R.  CO.  144  X.  Y.  75,  63 

N.  Y.  S.  R.  53,  43  Am.  St.  Rep.  720,  38  N.  E.  992. 
Title  by  fllllngr  np  snbinersed  land. 

Approved  in  Archibald  v.  New  York  C.  &  H.  R.  R.  Co.  157  N.  Y.  580,  52  N.  Z. 
567,  holding  railroad  does  not  acquire  title  to  land  under  water  by  filling  it  up 
and  indicating  parcel  on  map. 

Cited  in  note  (58  L.  R.  A.  193)  on  law  of  accretion  to  shore  lands. 

Alienation  of  state's  title. 

Approved  in  Coxe  v.  State,  144  N.  \.  406,  39  N.  E.  400,  holding  title  of  state  to 
tidal  shores  a  sovereign  right,  inalienable  except  for  public  purpose. 

Cited  in  New  York  &  L.  I.  Bridge  Co.  v.  Skelly,  90  Hun,  322,  35  N.  Y.  Supp.  920. 
holding  that  lands  imder  water  owned  by  state  cannot  be  granted  by  l^islature 
without  two-thirds  vote. 

Cited  in  footnote  to  Illinois  C.  R.  Co.  v.  Chicago.  53  L.  R.  A.  408,  which  denies 
stjvte's  power  to  grant  land  under  Lake  Michigan  for  private  use  of  railroad  cum- 
pany. 

Rigrhts    of    riparian    oirner. 

Approved  in  Hedges  v.  West  Shore  R.  Co.  150  N.  Y.  156,  55  Am.  St.  Rep.  r»(Ui. 
44  N.  E.  691,  holding  riparian  owner  cannot  maintain  action  against  railnwd 
company  lawfully  erecting  structure  in  river  bed,  cutting  off  his  access  to  chan- 
nel; Sage  V.  New  Y'ork,  154  N.  Y.  70,  38  L.  R.  A.  610,  01  Am.  St.  Rep.  592,  47  X. 
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.  1096,  holding  riparian  proprietor  on  tide  water  has  easement  of  right  of  access 
against  all  but  government;  Sage  v.  New  York,  10  App.  Div.  303,  41  N.  Y- 
Supp.  938  (dissenting  opinion),  majority  holding  riparian  owner  on  Harlem  river, 
claiming  under  grant  of  Governor  Nicholls,  not  entitled  to  compensation  for  de- 
Btruction  of  riparian  rights;  Slingerland  v.  International  Contracting  Co.  43  App. 
Div.  230,  60  N.  Y.  Supp.  12,  holding  riparian  owner  has  right  of  navigable 
aooess  to  uplands;  Slingerland  v.  International  Contracting  Co.  169  N.  Y.  71, 
66  L.  R.  A.  499,  61  N.  E.  995,  Affirming  43  App.  Div.  228,  60  N.  Y.  Supp. 
12,  holding  riparian  owner  cannot  recover  for  damages  to  his  right  to  fish 
and  take  ice,  due  to  deposit  of  dredged  material  by  United  States  contractor  in 
improving  navigation. 

Cited  in  North  Hempstead  v.  Gregory,  53  App.  Div.  36J,  65  N.  Y.  Supp.  867, 
holding  riparian  owner's  right  below  high-water  mark  limited  to  right  of  access 
to  channel  for  navigation,  fishing,  and  the  like. 

Cited  in  note  (40  L.  R.  A.  600)  on  right  of  owner  of  upland  to  access  to  nav- 
igB.ble  waters. 

Distinguished  in  Sage  v.  New  York,  154  N.  Y.  77,  38  L.  R.  A.  612,  61  Am.  St. 
Rep.  592,  47  N.  E.  1096,  holding  state  has  absolute  power  to  improve  water  front 
for  benefit  of  navigation,  and  riparian  owner's  sole  right  is  that  of  pre-emption. 

—  Riffbta   as    to    VFharvea. 

• 

Approved  in  Bufifalo  v.  Delaware,  L.  &  W.  R.  Co.  39  N.  Y.  Supp.  9,  holding 
right  of  riparian  owner  to  build  wharf  cannot  be  taken  away  without  just  com- 
pensation ;  Buffalo  v.  Delaware,  L.  &  W.  R.  Co.  68  App.  Div.  507,  74  N.  Y.  Supp. 
343,  holding  private  wharves  cannot  be  taken  for  highway  without  just  compen- 
sation; People  V.  Mould,  37  App.  Div.  38,  55  N.  Y.  Supp.  453,  holding  state  cannot 
compel  riparian  owner  to  remove  wharf  erected  without  grants  when  not  an  ob- 
struction, and  no  public  necessity  exists  for  its  removal. 

26  L.  R.  A.  384,  BURDICT  v.  MISSOURI  P.  R.  Co.  123  Mo.  221,  45  Am.  St.  Rep. 

528,  27  S.  W.  453. 
Preaiimptioii  as  to  lafv  of  otber  state. 

Approved  in  Searles  v.  Lura,  81  Mo.  App.  611,  holding  that  in  absence  of  stat- 
ute it  will  be  preHuined  that  common  law  of  arbitration  and  award  prevails  in 
other  state;  A.  G.  Edwards  Brokerage  Co.  v.  Stevenson,  160  Mo.  528,  61  S.  W. 
617,  holding,  in  absence  of  any  showing  to  contrary,  it  will  be  presumed  that 
common  law  prevails  in  other  state;  Price  v.  Clevenger,  99  Mo.  App.  542,  74  S. 
W.  894,  holding  that  it  will  be  presumed,  in  absence  of  proof  of  statutes  of  another 
state,  that  common  law  prevails  there. 

Cited  in  footnote  to  Aslanian  v.  Dostumian,  47  L.  R.  A.  495,  which  denies 
presumption  that  law  merchant  as  to  protest  of  draft,  prevails  in  Asiatic  Turkey. 

Daty  of  railroad  company   to  keep  track  In  repair. 

Approved  in  Hollenbeck  v.  Missouri  P.  R.  Co.  141  Mo.  109,  38  S.  W.  723,  hold- 
ing railroad  companies  must  keep  tracks  in  reasonably  safe  repair  to  prevent 
injury  to  employees. 

Refnaal  of  Instrnctlon  coT'ered  by  another. 

Approved  in  Turner  v.  Dixon.  150  Mo.  424,  51  S.  W.  725,  holding  refusal  of  in- 
struction not  erroneous  when  question  presented  fully •  covered  by  instruction  given 
by  court  of  its  own  motion. 
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lAterferenee  -wltb  verdict  for  ezceastve  or  Imadeauate 

Approved  in  Creve  Coeur  Lake  Ice  CJo.  v.  Tamm,  90  Mo.  App.  202,  holding  trial 
court  may  direct  or  receive  release  of  excessive  damages  as  condition  of  refusing 
new  trial ;  Nicholds  v.  Crystal  Plate  Glass  Co.  126  Mo.  68,  27  S.  W.  516,  requiring 
in  action  by  servant  for  personal  injuries,  remission  of  excessive  damages  or  sub- 
mission to  new  trial;  Chitty  v.  St.  Louis,  I.  M.  &  S.  R.  Co.  148  Mo.  78,  49  S.  W. 
S68,  same  case  on  subsequent  appeal  in  166  Mo.  445,  65  S.  W.  959,  upholding 
power  of  supreme  court  to  order  remittitur  when  damages  excessive;  Rodney  v. 
St.  Louis's.  W.  R.  Co.  127  Mo.  692,  28  S.  W.  887,  holding  that  supreme  court  has 
power  on  appeal,  in  actions  for  personal  injuries,  to  require  remission  of  exc<^*sive 
damages  as  condition  of  affirmance  (Reversed  in  banc)  ;  F.  M.  Davis  Iron  Works 
Co.  V.  White,  31  Colo.  88,  71  Pac.  384,  holding  trial  court  cannot  remit  part  of 
excessive  verdict  due  to  passion  or  prejudice  on  part  of  jury,  but  should  set  it 
aside  and  award  new  trial;  Bolton  v.  Missouri  P.  R.  Co.  172  Mo.  106,  72  S.  W. 
530,  holding  verdict  for  $9,000,  for  broken  leg  not  excessive  where,  fifteen  months 
after  injury,  bones  had  not  united;  Black  v.  Missouri  P.  R.  Co.  172  Mo.  190.  72 
S.  W.  559,  upholding  verdict  for  $5,000  in  favor  of  switchman  crushed  between 
ears  which  he  attempted  to  uncouple;  Henderson  v.  Kansas  City,  177  Mo.  492, 
76  S.  W.  1045,  upholding  verdict  for  $8,000  in  favor  of  young  man  nineteen  years 
old,  who  suffered  loss  of  right  arm. 

Cited  in  footnote  to  Smith  v.  Times  Pub.  Co.  35  L.  R.  A.  819,  which  sustains 
l^tatute  authorizing  reversal  for  excessive  damages,  though  motion  for  new  triaJ 
denied  below. 

Cited  in  notes  (26  L.  R.  A.  386)  on  power  of  appellate  court  to  interfere  with 
verdict  for  excessive  damages;  (47  L.  R.  A.  52)  on  inadequacy  of  damages  ai 
ground  for  setting  aside  verdict. 

NefV  trial  -VFhere  verdict  arbitrary  or  result  of  prejudice. 

Approved  in  Chouquette  v.  Southern  Electric  R,  Co.  152  Mo.  266,  53  S.  W.  897, 
holding  new  trial  will  be  granted  where  verdict  arbitrary,  wrong,  or  result  of  pas- 
sion or  prejudice. 

26  L.  R.  A.  406,  ANTHONY  v.  MERCANTILE  MUT.  ACCI.  ASSO.  162  Mass.  354, 

44  Am.  St.  Rep.  367,  38  N.  E.  973. 
Burden  of  proof. 

Approved  in  Lampkin  v.  Travelers'  Ins.  Co.  11  Colo.  App.  256,  52  Pac  1040, 
and  Railway  Officials  &  E.  Acci.  Asso.  v.  Drummond,  56  Neb.  241,  76  N.  W.  562, 
holding  burden  is  on  defendant  in  action  on  accident  policy  to  prove  death  was 
from  excepted  cause;  Fidelity  &  C.  Co.  v.  Weise,  80  111.  App.  611,  holding  burden 
is  on  defendant  in  action  on  accident  policy  to  maintain  defense  of  suicide  or  in- 
sanity; Meadows  v.  Pacific  Mut.  L.  Ins.  Co.  129  Mo.  92,  50  Am.  St.  Rep.  427,  31 
S.  W.  578,  holding  burden  is  on  accident  insurance  company  to  maintain  plea  of 
contributory  negligence;  Travelers'  Protective  Asso.  v.  Gilbert,  55  L.  R.  A.  542.  49 
C.  C.  A.  312,  111  Fed.  269,  holding  provision  exempting  company  from  liability 
for  death  by  poison  is  condition  subsequent,  imposing  burden  of  proof  upon  it 

Liability  under  terms  of  policy. 

Approved  in  ^Etna  L.  Ins.  Co.  v.  Hicks,  23  Tex.  Civ.  App.  79,  56  S.  W.  87,  hold- 
ing company  liable  for  accident  sustained  while  ill  and  traveling  on  railway,  al- 
though policy  exempts  from  liability  if  insured  is  diseased  or  exposes  hmdelf  to 
unnecessary  danger. 


S84r-410.]  L.  E.  A.  CASES  AS  AUTHORITIES.  891 

Cited  in  note  (40  L.  R.  A.  443,  448)  on  voluntary  exposure  to  unnecessary  dan- 
-^er  within  meaning  of  insurance  policy. 

Distinguished  in  Berliner  v.  Travelers*  Ins.  Co.  121  Cal.  463,  66  Am.  St.  Rep. 
-49,  53  Pac.  918,  holding  passenger  injured  while  riding  on  locomotive  at  invitation 
-of  railroad  official  not  within  proviso  in  accident  policy  exempting  -company  if 
injuries  received  on  conveyance  not  provided  for  passengers. 

-26  L.  R.  A.  408,  BREMBER  v.  JONES,  67  N.  H.  374,  30  Atl.  411. 
■P«iliire  t#  furii  to  rlffht. 

Cited  in  footnotes  to  Reipe  v.  Elting,  26  L.  R.  A.  769,  which  holds  horse-back 
traveler  not  negligent  per  se  in  turning  to  left  on  dark  night ;  Perlstein  v.  Ameri- 
•can  Exp.  Co.  62  L.  R.  A.  959,  which  holds  violation  of  statute  for  turning  to  right 
dhown  by  collision  with  one  driving  close  to  sidewalk  on  right-hand  side  of  high- 
way; Winter  v.  Harris,  54  L.  R.  A.  643,  which  holds  person  on  left  of  center  of 
full  width  of  road  in  fault,  though  on  right  of  center  of  macadamized  part;  Neai 
^.  Rendall,  63  L.  R.  A.  668,  which  holds  that  driving  on  wrong  side  of  road  may 
l>e  found  to  be  proximate  cause  of  collision  with  vehicle  traveling  in  opposite 
-direction. 

^Wbat  la  meffliffence. 

Cited  in  footnotes  to  Queen  v.  Dayton  Coal  &  I.  Co.  30  Ik  R,  A.  82,  which  holds 
violation  of  statute  against  hiring  boy  under  twelve  to  work  in  mine,  negligence 
jf^er  se;  Marino  v.  Lehmaier,  61  L.  R.  A.  812,  which  holds  violation  of  penal  stat- 
ute against  employing  children  jf  certain  age  in  factory,  negligence. 

imputed  meffllffemce. 

Approved  in  Warren  v.  Manchester  Street  R.  Co.  70  N.  H.  358, 47  Atl.  735,  hold- 
ing negligence  of  parent  allowing  child  to  stray  into  street  not  imputable  to  child. 

•CAjrrier'a  liability  to  dmnlceii  paasenffer.         ^ 

Approved  in  Wheeler  v.  Grand  Trunk  R.  Co.  70  N.  H.  614,  54  L.  R,  A.  956,  60 
Atl.  103,  holding  railroad  company  liable  to  drunken  passenger  who  fell  from  open 
door  of  baggage  car,  if  it  could  have  prevented  injury. 

-Coneluslveneaa  of  proof. 

Approved  in  Lane  v.  Concord,  70  N.  H.  487,  85  Am.  St  Rep.  643,  49  Atl.  687, 
holding,  in  action  against  city  for  creating  nuisance  by  dumping  garbage,  ordi- 
jiance  forbidding  such  acts  not  conclusive  as  to  reasonable  use ;  Bresnehan  v.  Gove, 
Tl  N.  H.  239,  51  Atl.  916,  holding,  in  action  by  one  driven  over,  proof  of  iUegeA 
speed  of  team  not  conclusive  as  to  driver's  negligence. 

26  L.  R.  A.  410,  JACKSONVILLE,  T.  &  K.  W.  R.  00.  v.  THOMPSON,  34  Fla, 

346,  16  So.  282. 
Abatement   of   liquor   nntsance. 

Cited  in  footnote  to  State  v.  Stark,  54  L.  R.  A.  910,  which  denies  right  of  pri- 
'vate  person  to  abate  liquor  nuisance  without  due  process  of  law. 

■Obfltmctlon  of  public  Mffb^vray. 

Cited  in  footnotes  to  Brunswick  &  W.  R.  Co.  v.  Hardey,  52  L.  R.  A.  396,  which 
AUthorizefl  recovery  by  merchant  specially  damaged  by  wilful  obstruction  of  street ; 
O'Brien  v.  Central  Iron  &  Steel  Co.  57  L.  R.  A.  508,  which  authorizes  private  ac- 
tion for  permanent  obstruction  of  street  within  200  feet  of  abutter;  South  Caro- 
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Una  S.  B.  Co.  v.  Wilmington,  C.  &  A.  R.  Co.  33  L.  R.  A.  542,  which  denies  steam- 
boat owner's  right  of  action  for  obstructing  navigation  of  river;  Griffith  v.  Hul- 
nian,  54  L.  R.  A.  178,  which  denies  priate  individual's  right  to  abate  public  nui- 
sance  consisting  of  fence  across  navigable  stream. 

26  L.  R,  A.  412,  CLOW  v.  CHAPMAN,  125  Mo.  101,  46  Am.  St.  Rep.  468,  28  S.  W. 

328. 
'Wite^m   riffbt    of   action. 

Approved  in  Humplirey  v.  Pope,  122  Cal.  258,  54  Pac.  847 ;  Lockwood  v.  Lock- 
wood,  (;7  Minn.  484,  70  k.  W.  784;  Knapp  v.  Wing,  72  Vt.  338,  47  Atl.  1075.— 
holding  wife  may  sue  for  alienation  of  husband's  affection;  Clark  v.  Hill,  69  Mo. 
App.  544,  holding  married  woman  may  sue  for  loss  of  husband's  support,  comfort, 
and  society;  Wolf  v.  Frank,  92  Md.  143,  52  L.  R.  A.  105,  footnote  p.  102,  48  Atl. 
132,  and  Gernerd  v.  Gernerd,  185  Pa.  230,  40  L.  R.  A.  550,  64  Am.  St.  Rep.  646, 
39  Atl.  884,  holding  wife  entitled  to  sue  for  torts  can  maintain  action  against  one 
inducing  husband  to  leave  her;  Betser  v.  Betser,  186  111.  539,  52  L.  R.  A.  631, 
footnote  p.  630,  78  Am.  St.  Rep.  303,  58  N.  E.  249,  holding  married  woman  au- 
thorized to  sue  without  joining  husband  may  maintain  action  against  third  person 
for  alienating  husband's  aifections. 

Cited  in  footnotes  to  Brown  v.  Brown,  38  L.  R.  A.  242,  which  sustains  right 
of  action  in  own  name  by  abandoned  wife  against  person  caus^ing  abandonment; 
Dietzman  v.  Mullin,  50  L.  R.  A.  808,  which  sustains  wife's  right  of  action  for 
alienating  husband's  affections. 
Liability   for  alienating  aflections   or   indncinff   separation. 

Approved  in  Nichols  v.  Nichols,  134  Mo.  192,  36  S.  W.  577,  holding  wife  may 
maintain  action  against  third  person  for  alienating  husband's  affections;  NichoI» 
v.  Nichols,  147  Mo.  400,  48  S.  W.  947,  holding  wife  may  maintain  action  again«t 
husband's  parents  for  inducing  him  to  leave  her,  although  his  affections  not 
wholly  alienated. 

Cited  in  Lonstorf  v.  Lonstorf,  118  Wis.  167,  95  N.  W.  961  (dissenting  opinion;, 
majority  holding  wife  cannot  maintain  action  against  her  mother-in-law  for  alien- 
ation of  husband's  affections. 

Cited  in  footnotes  to  Hodgkinson  v.  Hodgkinson,  27  L.  R.  A.  120,  which  holds 
one  bringing  about  husband's  desertion  liable  to  suit  by  wife;  Tucker  v.  Tucker. 
32  L.  R.  A.  623,  which  holds  parent  notj  liable  for  advising  son  to  separate  from 
wife;  Houghton  v.  Rice,  47  L.  R.  A.  310,  which  denies  right  of  action  against  other 
woman  for  alienating  liusband's  affections,  unaccompanied  by  adultery. 
Admissibility    of    ^vrife'a    confession    in    action    airainst    paramour. 

Cited   in   footnote  to   Sanborn  v.   Gale,  26  L.  R.  A.  864,  which  denies  riglit 
of  husband  in  action  against  wife's  paramour  for  alienating  her  affections,  to 
testifv  as  to  her  confessions  made  to  him. 
Loss   of   society   as   element   of   damaare. 

Distinguished  in  Kniglit  v.  Sadtler  Lead  &  Zinc  Co.  75  Mo.  App.  550,  holding, 
in  action  for  negligent  killing  of  husband,  loss  of  society  not  element  of  damage- 

26  L.  R.  A.  415,  CRAWFORD  v.  CARROLL,  93  Tenn.  661,  42  Am.  St.  Rep.  943, 

27   S.  W.   1010. 
BeneUt  of  exemption* 
Approved  in  Ellis  v,  Pratt  City,  111  Ala.  632,  33  L.  R.  A.  265,  56  Am.  SL 
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3E^p.  76,  20  So.  649,  holding  proceeds  of  insurance  on  city  hall  used  by  city  for 
^znunicipal  purposes  not  subject  to  garnishment;  Cleveland  v.  McCanna,  7  N.  D. 
-458,  41  L.  R.  A.  853,  66  Am.  St.  Rep.  670,  75  N.  W.  908,  holding  mutual  judg- 

xnents  cannot  be  set  off  in  sucn  manner  as  to  defeat  exemption  laws;  Wright  v. 

Xrooks,  101  Tenn.  602,  49  S.  W.  828,  holding  proceeds  of  insurance  policy  upon 

^exempt  property  exempt;  Wabash  R.  Co.  v.  Bowring,  103  Mo.  App.  163,  77  S.  W. 
106,  holding  judgment  for  value  of  property  exempt  from  execution  is  also  ex- 

•cmpt. 

-26  L.  R.  A.  416,  MARVEL  v.  PHILLlPb,  162  Mass.  390,  44  Am.  St.  Rep.  370,  38 

N.  E.  1117. 
Texmination  of  contract  h7  death. 

Approved  in  Smith  v.  Preston,  170  111.  186,  48  N.  E.  688,  Affirming  67  111.  App. 
617,  holding  contract  to  push  sale  of  patented  article  is  of  personal  nature  and 
terminates  on  death  of  party;  Blakely  v.  Sousa,  197  Pa.  330,  80  Am.  St.  Rep. 
^21,  47  Atl.  286,  holding  death  of  business  manager  of  musical  organization 
terminates  contract;  Pinkham  v.  Libbey,  93  Me.  577,  49  L.  R.  A.  694,  45  Atl. 
S23,  holding  death  of  stallion,  preventing  privilege  of  return  by  one  who  had 
paid  for  fruitless  service,  does  not  give  righ^  to  repayment. 

Cited  in  footnote  to  Cox  v.  Martin,  36  L.  R.  A.  800,  which  holds  executory  con- 
tract requiring  peculiar  skill  or  taste  terminated  by  death. 
'Tl'eriniiiation  of  employment  by  dissolution  of  llrm. 

Cited  in  footnote  to  Madden  v.  Jacobs,  50  L.  R.  A.  827,  which  holds  clerk's 
•employment  for  year  not  terminated  by  burning  of  property  and  dissolution  of 
employing  firm. 

26  L.  R.  A.  418,  UNITED  STATES  v.  JAMES,  5  Inters.  Com.  Rep.  578,  60  Fed. 

257. 
CJompuIsory  self-Incriminating  testimony. 

Approved  in  United  States  v.  Bell,  81  Fed.  843,  holding  witness  cannot  be  com- 
pelled to  testify  against  himself  when  statutory  immunity  not  as  broad  as  con- 
stitutional protection. 

Cited  in  Levy  v.  Superior  Court,  105  Cal.  619,  29  L.  R.  A.  824,  38  Pac.  965 
(dissenting  opinion),  majority  holding  compulsory  disclosure  of  knowledge  con- 
•cerning  possession  of  decedent's  property  not  within  constitutional  provision 
against  making   person   witness   against    himself. 

Cited  in  footnotes  to  Ex  parte  Cohen,  26  L.  R.  A.  423,  which  upholds  right  to 
•compel  witness  protected  by  statute  to  testify  against  third  person,  though  own 
^uilt  shown;  Re  Carter,  57  L.  R.  A.  654,  which  holds  mere  exemption  from  lia- 
bility to  have  testimony  used  against  witness  in  case  of  subsequent  prosecution 
insufficient  to  prevent  claim  oi  privilege. 

Cited  in  notes  (26  L.  R.  A.  418)  on  statutory  exemption  from  prosecution 
as  substitute  for  constitutional  exemption  from  self -incriminating  evidence;  (29 
L.  R.  A.  812)  on  constitutional  protection  against  being  forced  to  furnish  evi- 
dence to  be  used  against  one's  self  in  civil  case. 

Disapproved  in  Brown  v.  Walker,  161  U.  S.  028,  40  L.  ed.  832,  16  Sup.  Ct.  Rep. 
644,  Affirming  26  Pittsb.  L.  J.  N.  S.  90,  70  Fed.  50,  holding  statute  exempting 
witness  from  prosecution  satisfies  constitutional  guaranty  of  protection  against 
being  compelled  to  be  a  witness  against  himself. 
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26  L.  R.  A.  423,  Em  parte  COHEN,  104  Cal.  524,  43  Am.  St  Rep.  127,  38  Pae. 

364. 
Self-incriminatinff  testimony* 

Approved  in  Brown  v.  Walker,  26  Pittsb.  L.  J.  N.  S.  90,  70  Fed.  50,  holding^ 
compulsory  incriminating  testimony  not  unconstitutional  where  statute  exempta 
witness  from  prosecution;  Bradley  v.  Clark,  133  Cal.  207,  65  Pac  395,  holding 
witness,  whether  co-offender  or  not,  may  be  required  to  testify  as  to  illegal  elec- 
tion expenditures. 

Cited  in  footnote  to  Re  Carter,  57  L.  R.  A.  654,  which  holds  mere  exemption 
from  liability  to  have  testimony  used  against  witness  in  case  of  subsequent 
prosecution  insufficient  to  prevent  claim  of  privilege. 

Cited  in  note  (26  L.  R.  A.  418)  on  statutory  exemption  from  prosecution  a» 
substitute  for  constitutional  exemption  from  eelf-incriminating  evidence. 

itatvtory  construction. 

Approved  in  Re  National  Guard,  71  Vt.  499,  45  Atl.  1051,  holding  statute  sus- 
ceptible of  two  constructions  should  be  given  that  which  will  cany  out  iu 
manifest  object. 

26  L.  R.  A.  425,  RIGNEY  v.  TACOMA  LIGHT  &  WATER  CO.  9  Wash.  576,  3* 
Pac.  147. 

Ontspreadinff  fratera  aa  crater  conrae. 

Cited  in  Case  v.  Hoffman,  100  Wis.  350,  72  N.  W.  390  (dissenting  opinion),, 
majority  holding  marsh  through  which  water  percolates  and  on  which  it  standa 
or  flows  not  a  water  course. 

Water    anpplr. 

Approved  in  New  Whatcom  v.  Fairhaven  Land  Co.  24  Wash.  502,  54  L.  R.  A. 
195,  footnote  p.  190,  64  Pac.  735,  holding  city  cannot  divert  waters  of  lake  for 
water  supply  to  injury  of  riparian  ow^ner  whose  rights  are  vested;  Valparaiso 
City  W'ater  Co.  v.  Dickover,  17  Ind.  App.  238,  46  N.  E.  591,  holding  water  com- 
pany liable  to  riparian  owner  for  diversion  of  ivater  from  lake,  resulting  in 
sensible  diminution  of  water  at  any  season. 

Cited  in  note  (58  L,  R.  A.  241,  251)  on  acquisition  of  water  supply  by  right 
of  eminent  domain. 

Ritflita  of  riparian   ofrner. 

Approved  in  Benton  v.  Johncox,  17  Wash.  280,  39  L.  R.  A.  109,  61  Am.  St» 
Rep.  912,  49  Pac.  495,  holding  riparian  rights  of  patentee  will  be  protected 
against  subsequent  appropriation  of  water  naturally  flowing  over  land. 

Cited  in  footnotes  to  Fisk  v.  Hartford,  38  L.  R.  A.  474,  which  denies  riparian 
owner's  right  to  have  sewage  of  city  turned  into  stream  above  his  mill;  Cantos 
V.  Shock,  58  L.  R.  A.  637,  which  holds  city  liable  to  lower  proprietor  for  fur- 
nishing water  to  outside  persons  or  for  transportation,  or  unreasonable  amount 
to  manufacturers. 

Cited  in  note  (41  L.  R-  A.  740,  756)  on  correlative  rights  of  upper  and  lower 
proprietors  as  to  use  and  flow  of  water  in  stream. 

Liability  for  damming  stream. 

Cited  in  note  (59  L.  R.  A.  822)  on  liability  for  damming  back  water  of 
stream. 
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26  rr.  R.  A.  430,  VAN  HOUTEN  v.  MORSE,  162  Mass.  414,  44  Am.  St.  Rep.  373^ 
38  S.  E.  715. 

Ua«    of  photosrapbs  as  evidence* 

Approved  in  De  Forge  v.  New  York,  N.  H.  &  H.  R.  Co.  178  Mass.  63,  86  Am. 
St.  Hep.  464,  59  N.  E.  669,  holding  X-ray  picture  admissible  in  evidence  if  veri* 
fied.    as  true  representation,  sufficiency  of  verification  being  for  court. 

Cited  in  note   (35  L.  R.  A.  804)   on  use  of  photographs  as  evidence. 

Disapproved  in  Cunningham  v.  Fair  Haven  &  W.  R.  Co.  72  Conn.  250,  43  Atl. 
1047,   holding  sufficiency  of  verification  of  photograph  reviewable. 

A-Mft-Dlllnff  marrlAffc  for  fraud. 

Approved  in  Smith  v.  Smith,  171  Mass.  406,  41  L.  R.  A.  800,  68  Am.  St.  Rep. 
440,  50  N.  £.  933,  annulling  unconsummated  marriage  for  fraud,  where  husband 
constitutionally  afiTeeted  with  syphilis. 

26   Lr.  R,  A.  435,  VICTOR  COAL  CO.  v.  MUIR,  20  Colo.  320,  46  Am.  St.  Rep. 

299,  38  Pac.  378. 
Comtriliatory  ne^liffence* 

Approved  in  Narramore  y,-  Cleveland,  C.  C.  &  St.  L.  R.  Co.  48  L.  R.  A.  77,  37 
C.   C.  A.  506,  96  Fe^.  305,  holding  employee's  contributory  negligence,  defense 
to  action  based  on  railroad  company's  violation  of  statutory  duty  to  block  guard 
rails  and  frogs;  Acme  Coal  Min.  Co.  v.  Mclver,  6  Colo.  App.  281,  38  Pac.  596, 
denying  recovery   for   injuries   due  to  known  incompetency  of   fellow   servant; 
Island  Coal  Co.  v.  Sherwood,  153  Ind.  700,  53  N.  £.  1135,  denying  recovery  for 
injuries  sustained  by  fall  of  coal  upon  experienced  miner  who  knew  of  danger; 
Bodell  V.  Brazil  Block  Coal  Co.  25  Ind.  App.  660,  58  N.  £.  853,  holding  vio- 
lation by  employer  of  statutory  duty  to  keep  cage  in  mine  covered  does  not  en- 
title  employee,  injured  because  of  such  defect,  to  reoover  unless  he  used  due 
care;  Fowler  v.  Pleasant  Valley  Coal  Co.  16  Utah,  355,  52  Pac.  594,  holding  ex- 
perienced miner  who  sits  down  under  hanging  wall  of  coal,  with  knowledge  of 
its  dangerous  condition,  cannot  recover  for  injuries  due  to  its  fall. 

Aaavmptlon  by  servant  of  safe  condition  of  vrorkinff  place* 

Approved  in  Ashland  Coal  &  I.  R.  Co.  v.  Wallace,  101  Ky.  645,  43  S.  W.  207» 
holding  that  tracklayer  has  right  to  assume  that  roof  to  entrance  of  mine  is  in 
safe  condition. 

Direction  of  verdict. 

Approved  in  De  Graffenried  v.  Wallace,  2  Ind.  Terr.  662,  53  S.  W.  452,  hold- 
ing trial  court  after  hearing  testimony  should  direct  verdict  for  defendant,  if 
he  would  feel  bound  to  set  verdict  aside  should  it  be  for  plaintifif. 

« 

26  L.  R.  A.  443,  MILLER  v.  GREEN  BAY,  W.  &  ST.  P.  R.  CO.  59  Minn.  169, 
60  N.  W.  1006. 

26  L.  R.  A.  445,  BISHOP  v.  MIDDLETON,  43  Neb.  10,  61  N.  W.  129. 
Presumption  front  facts  pleaded. 

Approved  in  Chicago,  R.  I.  &  P.  R.  Co.  v.  Young,  58  Neb.  680,  79  N.  W.  566, 
holding,  in  action  by  passenger  for  personal  injuries,  petition  need  not  directly 
aver  carrier's  negligence. 
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'Wal'ver    of    assiflrninent    of    error. 

Approved  in  Humpert  v.  McGavock,  69  Neb.  348,  80  N.  W.  1038,  holding  er- 
rors assigned  waived  by  failure  to  argue  tliem. 

Exemption    lafrs. 

Cited  in  footnote  to  Kirkman  v.  Bird,  58  L.  R.  A.  670,  which  sustains  as  to 
prior  obligations,  statute  exempting  wages  for  sixty  days  preceding  levy. 

Cited  in  note  (36  L.  R.  A.  583)  on  debtor's  right  of  action  against  creditor  for 
collecting  debt  in  another  jurisdiction  in  evasion  of  exemption  laws  of  other 
doniicil. 

Sborteminir   time   of   Inaaraiiee   compaar'a   immanltr   fronft    aait. 

Cited  in  footnote  to  Jones  v.  German  Ins.  Co.  46  L.  R.  A.  860,  which  sustains 
statute  shortening  time  of  insurance  company's  immunity  from  suit,  without 
extending  period  of  limitations. 


26  L.  R.  A.  449,  MAIRE  v.  KRUSE,  85  Wis.  302,  55  N.  W.  389. 

Abandonment  or   diacontinaance  of  hiffbfvay. 

Approved  in  Herrick  v.  Geneva,  92  Wis.  117,  65  N.  W.  1024,  holding  country 
Toad  half  a  mile  long,  highway  within  statute  as  to  abandonment;  Racine  v. 
Chicago  &  N.  W.  R.  Co.  92  Wis.  121,  65  N.  W.  857,  holding  mere  nonuser  not 
abandonment  of  dedicated  road  not  required  for  actual  public  use;  Madison  v. 
Mayers,  97  Wis.  412,  40  L.  R.  A.  650,  65  Am.  St.  Rep.  127,  73  N.  W.  43,  holding 
nonuser  of  portion  of  street  does  not  work  abandonment  of  public  rights  therein. 

Cited  in  footnote  to  Mc Alpine  v.  Chicago  G.  W,  R.  Co.  64  L.  R.  A.  85,  which 
holds  strip  of  land  dedicated  as  street  and  levee  not  abandoned  because  diffi- 
cult to  approach,  or  because  river  commerce  has  ceased  and  land  is  used  for  un- 
authorized purposes. 

Cited  in  notes  (26  L.  R.  A.  659)  on  effect  of  abandonment  of  highway;  (26 
L.  R.  A.  821)  on  discontinuance  or  vacation  of  highway  by  act  of  public  au- 
thorities. 

Failure    to   repair. 

Cited  in  footnote  to  Bembe  v.  Anne  Arundel  County,  67  L.  R.  A.  279,  which 
sustains  right  of  action  against  county  commissioners  by  one  suffering  special 
injury  from  failure  to  keep  highway  in  repair. 

Adverse  nae. 

Approved  in  Randall  v.  Rovelstad,  105  Wis.  430,  81  N.  W.  819,  holding  de- 
viation of  travel  from  laid-out  course  of  highway  not  adverse  use  giving  pre- 
scriptive right;  Baker  v.  Hogaboom,  12  S.  D.  409,  81  N.  W.  730,  holding  en- 
croachment on  highway  for  number  of  years  in  violation  of  rights  of  public  does 
not  confer  right  to  inclose  or  cultivate  it. 

£stoppel  asrainst  aasertion  of  public  easement. 

Cited  in  Bq,ldwin  v.  Trimble,  85  Md.  402,  36  L.  R.  A.  492,  .footnote  p.  489,  37 
Atl.  176,  holding  evident  and  notorious  abandonment  of  public  road  on  faith 
of  which  private  parties  have  improved  it  constitutes  estoppel  against  reasser- 
tion  of  public  easement. 

Cited  in  footnote  to  Renter  v.  Lawe,  34  L.  R.  A.  733,  which  sustains  estoppel 
tigainst  claim  to  park  by  dedication  on  plat  by  one  continuing  in  possession. 
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26  L.  R.  A.  470,  WECHSELBERG  v.  FLOUR  CITY  NAT.  BANK,  12  C.  C.  A. 

56,  24  U.  S.  App.  308,  64  Fed.  90. 
I>i«bllity  M  partners  of  members  of  foreign  corporation. 

Cited  in  footnote  to  Taylor  v.  Branham,  39  L.  R.  A.  362,  which  holds  liable 
as  partners,  members  of  foreign  corporation  carrying  on  business  in  state  with- 
out being  incorporated  therein. 

Incorporator's    liability    for   nonpayment   of   capital    stock. 

Appraved  in  Singer  Mfg.  Co.  v.  Peck,  9  S.  D.  31,  67  N.  W.  947,  holding  incor- 
porators not  liable  to  creditors  under  Dakota  statute,  because  corporation  trans* 
acts  business  without  subscription  or  payment  of  capital   stock. 

Stockholder's   liabilitr    for    fail  are    to    publish    notice. 

Cited  in  footnote  to  Globe  Pub.  Co.  v.  State  Bank,  27  L.  R.  A.  854,  which 
holds  unenforceable  after  repeal  of  statute,  stockholder's  liability  for  failure  to 
publish  notice  of  debts. 

Estoppel    of  creditor   to    deny   le^al    orsanisation   of   corporation* 

Approved  in  Andrews  v.  National  Foundry  &  Pipe  Works,  36  L.  R.  A.  154, 
23  C.  C.  A.  457,  77  Fed.  778,  holding  contract  and  judgment  creditors  estopped 
by  their  contracts  with   corporation  from  denying  its  legal   organization. 

Corporate  rights  under  atteutpted  incorporation. 

Cited  in  footnote  to  Slocum  r.  Head,  50  L.  R.  A.  324,  which  holds  persons  at- 
tempting to  incorporate  by  filing  original  articles  instead  of  copie^  entitled  to 
all  rights  of  corporation  as  to  persons  dealing  with  them  as  such. 

26  L.  R.  A.  480,  POWELL  v.  KOEHLER,  52  Ohio  St.  103,  49  Am.  St.  Rep.  705, 
39  N.  E.  195.  ' 

26  L.  R.  A.  484,  HURST  v.  WARNER,  102  Mich.  238,  47  Am.  St.  Rep.  525,  60 

N.  W.  440. 
Quarantine  regulations. 

Approved  in  Potts  v.  Breen,  167  111.  77,  39  L.  R.  A.  155,  59  Am.  St.  Rep. 
262,  47  N.  E.  81,  holding  that  without  law  making  vaccination  compulsory, 
school  board  cannot,  in  absence  of  emergency,  exclude  unvaccinatod  children; 
State  tx  rel  Adams  v.  Burdge,  95  Wis.  404,  37  L.  R.  A.  162,  60  Am.  St.  Rep. 
123,  70  N.  W.  347,  holding  rule  of  board  of  health  excluding  children  not  vac- 
cinated from  public  school  void  unless  there  is  statute  authorizing  it;  Pierce  v. 
Dillingham,  203  111.  164,  62  L.  R.  A.  894,  67  N.  E.  846,  Affirming  96  111.  App. 
315,  holding  act  to  prevent  spread  of  contagion  among  domestic  animals  does 
not  authorize  executive  officers  to  forbid  importation  of  classes  of  cattle  unless 
they  pass  a  tuberculin  test;  Wilson  v.  Alabama  G.  S.  R.  Co.  77  Miss.  718,  52 
L.  R.  A.  358,  footnote  p.  357,  78  Am.  St.  Rep.  543,  28  So.  567,  holding  order  of 
board  of  health  establishing  quarantine  against  yellow  fever  void  so  far  as  it 
excludes  persons  seeking  to  enter  state  from  noninfected  points. 

Cited  in  footnotes  to  Re  Smith,  28  L.  R.  A.  820,  which  denies  authority  to 
quarantine  for  refusal  to  be  vaccinated,  one  not  shown  to  have  been  exposed  to 
small  pox;  Compagnie  Francaise  De  Navij^ation  A  Vapeur  v.  State  Bd.  of  Health, 
56  L.  R.  A.  795,  which  sustains  power  of  state  health  board  to  prohibit  landing 
within  infested  district  of  healthy  persons  from  vessel  from  foreign  port. 
L.  R.  A.  Au.— Vol.  III.— 57. 
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Po-wer  and  liability  of  manlclpallty  In  times  of  epidemic. 

Cited  in  footnotes  to  Davock  v.  Moore,  28  L.  R.  A.  783,  which  sustains  legis- 
lative power  to  proAude  for  city  board  of  health  with  power  to  incur  expenses 
without  city's  consent;  Safford  v.  Board  of  Health,  33  L.  R.  A.  300,  which  re- 
quires compensation  by  board  of  health  for  use  of  hotel  for  smallpox  hospital 
during  quarantine;  Twyman  v.  Frankfort,  64  L.  R.  A.  572,  which  denies  liability 
of  municipality  for  negligent  acts  of  officials  in  enforcing  provisions  of  ordinanw 
for  removal  of  smallpox  patient  to  pest  house. 

Cited  in  note  (26  L.  R.  A.  727)  on  special  powers  and  liabilities  of  munici- 
palities in  times  of  epidemic. 

Municipal  pcv^er  over  nnlsance. 

Cited  in  footnote  to  State  v.  Speyer,  20  L.  R.  A.  673,  which  holds  unreason- 
able, resolution  against  maintaining  pig  pen  within  100  feet  of  street  or  inhabited 
house. 

Cited  in  note  (38  Ik  R.  A.  315,  322)  on  municipal  power  over  nuisances  af- 
fecting safety,  health,  and  personal  comfort. 

Delegation  of  pofrer. 

Cited  in  footnote  to  Schaezlein  v.  Cabaniss,  56  L.  R.  A.  733,  which  denies  right 
to  delegate  to  commissioner  of  labor  statistics  discretion  to  determine  possibil- 
ity of  preventing  liability  to  inhalation  of  dangerous  substances  in  particular 
factories. 

Injunction  affalnst  contract  for  care  of  leper* 

Cited  in  footnote  to  Baltimore  v.  Fairfield  Improv.  Co.  40  L.  R.  A.  494,  which 
sustains  right  to  injunction  against  contract  by  city  for  care  of  leprous  persoa 
by  inexperienced  laborers  having  families  of  children. 

26  L.  R.  A.  403,  HOWARD  v.  HURON,  5  S.  D.  539,  6  S.  D.  180,  50  N.  W.  833, 

60  N.  W.  803. 
Collateral   Impeacbment  of  Jndsrment  or  of  validity  of  debt. 

Approved  in  Helena  v.  United  States,  43  C.  C.  A.  433,  104  Fed.  116,  holding 
in  proceeding  to  enforce  judgment  against  city  by  mandamus,  judgment  cannot 
be  impeached  on  ground  that  it  was  taken  by  consent,  although  defense  existed; 
Minnesota  Thresher  Mfg.  Co.  v.  Schaack,  10  S.  D.  513,  74  N.  W.  445,  holding 
in  action  by  judgment  creditor  to  set  aside  fraudulent  sale  that  his  judgment 
cannot  be  impeached  by  setting  up  matters  which  might  have  been  tried  in  ac- 
tion in  which  it  was  rendered;  Lake  County  v.  Piatt,  25  C.  C.  A.  92,  49  U.  S. 
App.  216,  79  Fed.  573,  holding,  in  action  to  enforce  collection  of  judgment  or 
bonds  issued  in  payment  of  judgment  against  municipal  corporation,  latter  can- 
not set  up  that  original  indebtedness  exceeded  constitutional  limitation. 

Cited  in  footnote  to  Grand  Island  &  N.  W.  R.  Co.  v.  Baker,  34  L.  R.  A.  835, 
which  denies  right  to  question  validity  of  debt  on  which  judgment  sought  to  be 
recovered  against  county  was  rendered. 

Party    entitled    to   apply    for   mandamna. 

Approved  in  Heintz  v.  Moulton,  7  S.  D.  276,  64  N.  W.  135,  holding  taxpajer 
having  cliildren  of  school  age  entitled  to  apply  for  writ  of  mandamus  to  compel 
removal  of  school  in  accordance  with  vote  of  electors. 
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26  L.  R.  A.  504,  FIRST  PKESBY.  CX)NGR£GATION  y.  SMITH,  163  Pa.  561, 

43  Am.  St.  Rep.  808,  30  Atl.  279. 
Liiabllity   of  eontractor. 

Approved  in  Daugherty  v.  Herzog,  145  Ind.  256,  32  L.  R.  A.  837,  footnote  p. 
837,  57  Am.  St.  Rep.  204,  44  N.  £.  457,  holding  contractor  not  liable  to  third 
person  injured  in  consequence  of  negligent  construction  of  building,  but  after 
completion  and  acceptance  of  Avork  by  owner;  Salliotte  v.  King  Bridge  Co.  58 
C.  C.  A.  469,  122  Fed.  381,  denying  liability  of  contractor  to  stranger  for  de- 
fective construction  of  bridge,  where  damage  did  not  occur  until  after  comple- 
tion of  structure  and  its  acceptance;  Thomas  v.  Altoona  &  L.  Valley  Electric  R. 
Co.  191  Pa.  366,  43  Atl.  215,  holding  street  railway  not  liable  for  injury  sus- 
tained by  pedestrian  from  upsetting  of  plank  crossing,  driven  against  by  serv- 
ant of  independent  contractor  constructing  railway;  Dawson  v.  St.  Louis  Ex- 
panded Metal  Fireproofing  Co.  94  Tex.  427,  61  S.  W.  118,  holding  independent 
contractor  not  liable  to  third  person  for  injury  occurring  after  completion  of 
work. 
mriio    la    Independent    contractor. 

Approved  in  Wallace  v.  Southern  Cotton  Oil  Co.  91  Tex.  21,  40  8.  W.  399, 
holding  independent  contractor  is  one  free  from  control  as  to  manner  in  which 
work  is  u>  be  done. 

Mannfaetnrer'a  liability  for  Injnrr  frbile  repairing  maehine* 

Distinguished  in  Empire  Laundry  Machinery  Co.  v.  Brady,  164  Ul.  62,  45  N. 
£.  486,  holding  manufacturer  in  charge  of  machinery  for  purpose  of  making  re- 
pairs liable  to  one  injured  while  assisting  him  at  his  request. 

IndlTldnal  liablUtr  for  falling  walla. 

Cited  in  note  (34  L.  R.  A.  559)  on  individual  liability  for  falling  walls  or 
buildings. 

Ratifleation  by  cltr. 

Approved  in  Collins  v.  Carbondale  Traction  Co.  5  Pa.  Dist.  R.  20,  holding 
change  of  location  of  street  railway  made  by  agents  of  city  may  be  ratified  by  it. 

26  L.  R.  A.  509,  SHIELDS  v.  CLIFTON  HILL  LAND  CO.  94  Tenn.  123,  45  Am. 

St.  Rep.  700,  28  S.  W.  668. 
Impairment  or  Talidatlon  of  rl^bta  by  aabseanent  atatnte. 

Approved  in  Deitch  v.  Staub,  53  C.  C.  A.  142,  115  Fed.  314,  holding  curative 
statute  validating  corporate  organization  does  not  impair  contract  obligations; 
Burget  V.  Merritt,  155  Ind.  150,  57  N.  £.  714,  holding  subsequent  statute  which 
renders  deed  effectual  according  to  original  intention  of  parties  does  not  de- 
stroy vested  rights  or  impair  contract  obligations;  Swope  v.  Jordan,  107  Tenn. 
179,  64  S.  W.  52,  holding  act  validating  mortgages  given  to  foreign  corporations 
which  had  neglected  to  register  their  charters  not  unconstitutional  as  retro- 
spective or  impairing  contract  obligation;  Swope  v.  Jordan,  107  Tenn.  182,  04 
S.  W.  52,  holding  act  validating  mortgages  given  to  foreign  corporations  whicli 
bad  failed  to  register  their  charters  cannot  be  given  retroactive  effect  so  as  to 
devest  vested  rights  of  innocent  third  persons;  Conrad  v.  Smith,  6  N.  D.  341, 
70  N.  W.  815,  holding  lien  and  vested  right  of  attaching  creditor  cannot  be  taken 
away  by  subsequent  statute  changing  rule  making  failure  to  deliver  property 
conclusive  presumption  of  fraud. 
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Cited  in  footnotes  to  Lindsay  v.  United  States  Sav.  &  L.  Co.  42  L.  R.  A.  793, 
which  denies  validity  of  statute  attempting  to  legalize  transactions  with  lotn 
associations,  such  as  have  been  held  invalid  by  court;  Merchants'  Bank  v.  Bal- 
lon, 44  L.  R.  A.  306,  which  holds  statute  curing  defects  in  acknowledgment  of 
deed  of  trust  does  not  give  it  priority  over  previous  judgment  lien. 

Ijiabtllty  of  subscribers  or  abarebolders  to  corporate  creditors. 

Approved  in  Jones  v.  Whitworth,  94  Tenn.  607,  30  S.  W.  736,  holding  sub- 
scribers to  capital  stock  liable  to  creditors  whose  debts  were  created  before  sub- 
scription was  made. 

Cited  in  note  (42  L.  R.  A.  603)  on  how  far  payment  for  stock  in  corporation 
by  transfer  of  property  will  protect  shareliolder  against  corporate  creditors. 

PleadinflT  fraud  in  payments  of  capital  stock. 

Approved  in  Jones  v.  Whitworth,  94  Tenn.  607,  30  S.  W.  736,  holding,  in 
creditor's  action  against  stock,  subscriber's  allegation  that  land  taken  in  pay- 
ment of  stock  was  not  conveyed  at  fair  cash  value  insufficient^  but  facts  showing 
actual  or  constructive  fraud  should  be  alleged. 

Res  Jadlcata. 

Approved  in  Wallace  v.  Goodlett,  104  Tenn.  676,  58  8.  W.  343,  holding  decree 
refusing  to  enforce  mortgage  because  of  apparent  usury  not  adjudication  upon 
the  merits  precluding  foreclosure  under  subsequent  statute  authorizing  recovery 
of  principal  with  legal  interest. 

26  L.  R.  A.  524,  BRIGHT  v.  BARNETT  &  R.  CO.  88  Wis.  299,  60  N.  W.  418. 

Servant's  rlffbt   to  recover  damages  from   tblrd  persons. 

Approved  in  Huber  v.  La  Crosse  City  R.  Co.  92  Wis.  645,  31  L.  R.  A.  687,  M 
Am.  St.  Rep.  940,  66  N.  W.  708,  holding  reasonable  care  in  use  of  electric  cur- 
rent by  street  railway  is  required  for  safety  of  employees  of  light  compan? 
engaged  by  railway  to  move  electric  lamps;  Huset  v.  J.  I.  Case  Threshing  Mach. 
Co.  61  L.  R.  A.  308,  57  C.  C.  A.  243,  120  Fed.  865,  holding  owner  who  impliedly 
invites  third  parties  to  use  defective  machines  manufactured  by  him  liable  for 
injuries  resulting  from  his  negligence;  Kelleher  v.  Schmitt  &  H.  Mfg.  Co.  122 
Iowa,  639,  98  N.  W.  482,  holding  owner  of  premises  liable  to  employees  of  in- 
dependent contractor  for  injury  due  to  his  negligence. 

Cited  in  note  (46  L.  R.  A.  39,  45,  68,  112,  118)  on  right  of  servant  to  recover 
damages  from  persons  other  than  his  master  for  injuries  received  in  perform- 
ance of  his  duties. 

Distinguislied  in  Zieman  v.  Kieckhefer  Elevator  Mfg.  Co.  90  Wis.  502,  63 
N.  W.  1021,  holding  company  constructing  freight  elevator  for  another  company 
not  liable  to  employee  of  latter  injured  by  fall  of  elevator  when  standing,  with- 
out invitation,  near  foot  of  shaft;  McCaffrey  v.  Mossberg  &  G.  Mfg.  Co.  23  R.  I. 
385,  55  L.  R.  A.  824,  91  Am.  St.  Rep.  637,  50  Atl.  651,  holding  manufacturer  of 
drop  press  not  liable  to  purchaser's  employee  injured  by  breaking  of  defective 
hook. 

Contractor's  liability   for  defect  after  acceptance. 

Cited  in  note  (26  L.  R.  A.  506)  on  liability  of  contractor  to  third  persons  for 
defect  in  work  after  completion  and  acceptance. 
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Lflres   recoverable   for   eanainff   deatb. 

Cited  in  footnote  to  Smith  v.  Chicago,  M.  &  St.  P.  R.  Co.  28  L.  R.  A.  573, 
ivliich  holds  only  pecuniary  damages  recoverable  for  causing  death. 

26    L.  R.  A.  531,  PRESS  PUB.  CO.  v.  McDONALD,  11  C.  C.  A.  155,  26  U.  S. 
App.  167,  63  Fed.  238. 

Subsequent  appeal  in  19  C.  C.  A.  516,  38  U.  S.  App.  557,  73  Fed.  440. 

l«t1>eloaa  cbaracter  of  publicsatlon. 

Approved  in  Young  v.  Fox,  26  App.  Div.  267,  49  N.  Y.  Supp.  634,  holding  ar- 
ticle charging  married  woman  with  going  into  bedroom  with  a  man  and  being 
surprised  by  husband,  who  broke  in  door,  libelous  per  se. 

R«adtiiflr  from  books  or  papers  to  Jury. 

Approved  in  Boltz  v.  Sullivan,  101  Wis.  617,  77  N.  W.  870,  holding  reading 
of  law  or  other  books  or  papers  for  purpose  of  influencing  jury,  improper. 

Evidence  of  Bocial  and   bnatneMi  standing. 

Approved  in  Morning  Journal  Asso.  v.  Duke,  63  C.  C.  A.  463,  128  Fed.  661,. 
holding  evidence  as  to  plaintiff's  general  social  and  buBiness  standing  admissible 
in  libel  suit. 

26  L.  R.  A.  537,  BOGGESS  v.  RICHARDS,  39  W.  Va.  567,  46  Am.  St.  Rep.  038, 
20  S.  E.  599. 

Followed  without  discussion  in  Vance  v.  Richards,  39  W.  Va.  579,  20  S.  E. 
603. 

Marriage    as   consideration. 

Approved  in  Dent  v.  Pickens,  46  W.  Va.  391,  33  S.  £.  303,  holding  conveyance 
of  property  in  consideration  of  marriage  cannot  be  impeached  as  fraudulent  by 
existing  creditor,  unless  both  parties  participated  therein  or  grantee  had  notice 
of  fraudulent  intent. 

Cited  in  footnote  to  Wright  v.  Wright,  55  L.  R,  A.  261,  which  holds  marriage 
sufficient  to  support  promise  by  groom's  father  to  maintain  bride  and  child  if 
groom  fails  to. 

Liability  of  frife  to  bnsband's  creditors. 

Approved  in  Board  of  Education  v.  Mitchell,  40  W.  Va.  435,  21  S.  E.  1017, 
holding  wife's  separate  property  not  liable  for  husband's  debts  because  of  hus- 
band's labor  upon  it,  when  value  of  services  not  shown;  W.  F.  Johnson  &  Co. 
V.  Christie,  79  Mo.  App.  52,  holding  wife  may  employ  husband  as  agent  to  man- 
age her  business,  but  arrangement  must  not  be  device  to  keep  from  his  credit- 
ors profits  of  business  really  his  own. 

Cited  in  footnote  to  Trefethen  v.  Lynam,  38  L.  R.  A.  190,  which  holds  wife 
liable  to  husbands  .creditors  for  amount  in  which  value  of  her  property  was 
enhanced  by  improvements  made  by  his  earnings. 

Rlffhts  of  creditors. 

Cited  in  footnotes  to  Roberts  v.  Winton,  41  L.  R.  A.  275,  which  denies  rights 
of  creditors  in  insurance  obtained  by  insolvent  without  paying  premium  other 
than  by  giving  worthless  check;  Flynn  v.  Baisley,  45  L.  R.  A.  645,  which  denies 
creditor's  rights  in  earnings  of  emancipated  minor  child. 
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26  L.  R.  A.  541,  DEEMS  v.  BALTIMORE,  80  Md.  164,  45  Am.  St.  Rep.  339,  30 
Atl.  648. 

Control  of  trade  or  bnatneMi. 

Cited  in  footnotes  to  State  v.  Nelson,  34  L.  R.  A.  318,  which  susCains  munici- 
pal authority  to  provide  tuberculin  test  of  cows  from  which  milk  supplied  to 
city;  State  v.  Broadbelt,  45  L.  R.  A.  433,  which  sustains  statute  prohibiting 
shipment  of  milk  from  unsanitary  premises  until  compliance  with  sanitary  regu- 
lations; Frost  V.  Chicago,  49  L.  R.  A.  657,  which  holds  void,  ordinance  prohib- 
iting colored  netting  over  package  of  fruit,  etc. ;  State  v.  Schlenker,  51  L.  R.  A. 
347,  which  sustains  power  of  legislature  to  prohibit  addition  of  water  to  milk 
sold;  State  v.  Crescent  Creamery  Co.  54  L.  R.  A.  466,  which  susUins  statute 
against  selling  cream  containing  less  than  20  per  cent  of  fat;  People  v.  Bieaecker, 
67  L.  R.  A.  178,  which  denies  legislative  power  to  prohibit  sale  of  certain  pre- 
servatives or  of  dairy  products  containing  same;  St.  Louis  v.  Fischer,  64  U  R. 
A.  679,  which  sustains  ordinance  prohibiting  maintenance  of  dairy  within  city 
limits;  Norfolk  v.  Flynn,  62  L.  R.  A.  771,  which  sustains  ordinance  requiring 
inspection  of  milk  sold  within  city  limits  and  providing  for  licensing  of  venders; 
State  v.  Layton,  62  L.  R.  A.  164,  which  sustains  statutory  prohibition  against 
manufacture  or  sale  of  baking  powder  containing  alum. 

Cited  in  note  (48  L.  R.  A.  261)   on  legal  restrictions  on  department  stores. 

Municipal  po^vrer  over  nuisances. 

Approved  in  Sprigg  v.  Garrett  Park,  89  Md.  415,  43  Atl.  813,  holding  town 
has  power  to  summarily  abate  unlawful  use  of  pri^T*  vault. 

Cited  in  note  (38  L.  R.  A.  657)  on  municipal  power  over  nuisances  relating 
to  trade  or  business. 

Seisnre  of  ffamblin^   device. 

Approved  in  Police  Comrs.  v.  Wagner,  93  Md.  191,  52  L.  R.  A.  777,  86  Am. 
St.  Rep.  423,  48  Atl.  455,  upholding  seizure  by  police  officers  of  slot  machine 
maintained  in  violation  of  law. 

Injnncti-ve   relief. 

Approved  in  Trading  Stamp  Co.  v.  Memphis,  101  Tenn.  183,  47  S.  W.  136, 
holding  chancery  may  restrain  enforcement  of  illegal  or  ultra  vires  ordinance; 
Baltimore  v.  Fairfield  Improv.  Co.  87  Md.  362,  40  L.  R.  A.  496,  67  Am.  St.  Rep- 
344,  39  Atl.  108 1,  enjoining  city  from  maintaining  hospital  for  care  of  leper 
at  such  place  as  will  cause  injury  to  others;  Ewing  v.  Webster  City,  103  Iowa, 
230,  72  N.  W.  511,  denying  injunction  to  restrain  enforcement  of  ordinance 
requiring  grain  to  be  weighed  on  city  scales,  where  it  does  not  appear  plaintiff 
will  sustain  irreparable  injury  for  which  he  has  no  adequate  remedy  at  law. 

Cited  in  footnotes  to  State  ex  rel.  Kenamore  v.  Wood,  48  L.  R.  A.  596,  which 
denies  right  to  injunction  against  enforcing  alleged  unconstitutional  statute  for 
inspection  of  beer;  State  ex-reh  Rose  v.  Superior  Court,  48  L.  R.  A.  819,  which 
denies  right  to  injunction  against  passage  of  ordinance  creating  contract;  Agua 
Pura  Co.  V.  Las  Vegas,  50  L.  R.  A.  224,  which  holds  compliance  with  water  com- 
pany's valid  contract  not  condition  to  injunctive  relief  against  interference  with 
same  by  city  ordinance;  General  Electric  Co.  v.  Chicago,  I.  &  L.  R.  Co.  68  L.  R- 
A.  231,  which  sustains  right  of  railroad  company  to  injunction  against  con- 
struction, under  invalid  ordinance,  of  street  railway  which  would  specially  in- 
jure former  company. 
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istinguished  in  WaUon  v.  Fairmont  &  Suburlmn  R.  Co.  49  W.  Va.  535,  39 
4S.    S.   193,  holding  enforcement  of  valid  ordinance  granting  right  to  construct 
maintain  street  railway  will  not  be  enjoined. 


>wwer  of  court  to  declare  act  void  for  unreaaonableiieMi. 

Approved  in  State  v.  Hjman,  98  Md.  616,  64  L.  R.  A.  642,  57  Atl.  6,  holding 
«ourt  without  power  to  declare  act  having  real  and  substantial  relation  to  po- 
lice   power  void  for  unreasonableness. 

-26  r..  R.  A.  544,  OAKKS  v.  CATTARAUGUS  WATER  CO.  143  N.  Y.  430,  62  N. 
T.  S.  R.  445,  38  N.  E.  461. 

.A^ia-tliorlty  of  corporate  olllcer. 

Approved  in  Sun  Printing  &  Pub.  Asso.  v.  Moore,  183  U.  S.  651,  46  L.  ed. 
373y  22  Sup.  Ct.  Rep.  240,  holding  managing  editor  of  newspaper  has  authority 
^to  charter  yacht  for  purpose  of  gathering  war  news;  Scribner  v.  Flagg  Mfg.  Co. 
175  Mass.  538,  56  N.  E.  603,  holding  president  of  corporation  authorized  to  make 
vrritten  contract  under  which  corporation  makes  payments  may  bind  corporation 
by  further  agreement  provided  for  in  contract;  Hudson  River  &  W.  County  Mid- 
land R.  Co.  V.  Hanfield,  36  App.  Div.  607,  55  N.  Y.  Supp.  877,  holding  contracts 
acknowledged  by  president  as  made  under  authority  of  board  of  directors  and 
-within  their  power  to  authorize,  binding  unless  lack  of  authority  shown;  Co- 
lumbia Nav.  Co.  V.  Vancouver  Transp.  Co.  32  Or.  535,  52  Pac.  513,  holding  au- 
'thority  of  president  and  general  manager  to  enter  into  charter  contract  for 
«teaniboat  may  be  shown  by  parol;  Norton  v.  Genesee  Nat.  Sav.  &  L.  Asso.  57 
App.  Div.  523,  68  N.  Y.  Supp.  32,  holding  general  manager  may  employ  real 
estate  broker  to  effect  sale  or  exchange  of  corporate  property;  Kelley  v.  Chenan- 
go Valley  Sav.  Bank,  21  Misc.  244,  79  N.  Y.  S.  R.  654,  46  N.  Y.  Supp.  651,  hold- 
ing bank  responsible  for  conduct  of  its  cashier  and  treasurer  in  receiving  de- 
posits. 

Cited  in  footnote  to  Wells,  F.  &  Co.  v.  Enright,  49  L.  R.  A.  647,  which  holds 
bank  bound  by  agreement  executed  by  president  and  general  manager  with  vice 
president's  approval. 

BAtlAcation    of    contract. 

Approved  in  Mesinger  v.  Mesinger  Bicycle  Saddle  Co.  44  App.  Div.  27,  60 
N.  Y^.  Supp.  431,  holding  agreement  made  by  promoter  may  be  ratified  by  him 
after  he  has  become  executive  officer  of  company;  Quee  Drug  Co.  v.  Plaut,  55 
App.  Div.  90,  67  N.  Y.  Supp.  10,  holding  corporation  may  adopt  engagements 
of  promoter  as  its  own;  Dupignac  v.  Bernstrom,  37  Misc.  682,  76  N.  Y.  Supp. 
<381,  holding  corporation  which  accepts  benefits  of  services  of  manager  employed 
by  directors,  and  partially  pays  his  agreed  compensation,  ratifies  contract  made 
with  him. 

Burden  of  proof  as  to  want  of  antbority. 

Approved  in  Patteson  v.  Ongley  Electric  Co.  87  Hun,  464,  34  N.  Y.  Supp, 
^09,  holding  burden  rests  on  corporation  to  show  president's  want  of  authority 
to  make  contract  which  corporation  might  authorize  him  to  make  or  ratify. 

Cited  in  Smith  v.  Wells  Mfg.  Co.  148  Ind.  344,  46  N.  E.  1000,  to  point  that 
burden  rests  on  corporation  asserting  act  of  its  officer  not  binding,  to  establish 
absence  of  authority  or  ratification. 
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Corporate    liability    for    serrloes    rendered. 

Cited  in  West  Point  Teleph.  &  Teleg.  Co.  v.  Rose,  76  Miss.  63,  23  So.  629, 
holding  director  acting  as  secretary  for  promoters  of  corporation  cannot  re- 
cover for  services  rendered  prior  to  existence  of  corporation,  in  absence  of  ex- 
press contract  to  pay  therefor;  West  Point  Teleph.  &  Teleg.  Co.  v.  Rose,  76  Miss. 
65,  23  So.  629,  holding  corporation  liable  on  ground  of  estoppel  for  services 
rendered   by   third    parties   or   promoters,   without   express   contract. 

Cited  in'  footnote  to  Morton  v.  Hamilton  College,  35  L.  R.  A.  275,  which  sus- 
tains right  of  promoters  of  college  to  recover  amount  paid  under  obligation  as- 
sumed in  order  to  obtain  subscription. 

Contracts  In  restraint  of  trade. 

Approved  in  Ru  Ton  v.  Everitt,  35  App.  Div.  415,  54  N.  Y.  Supp.  896,  holding 
valid,  agreement  on  sale  of  commission  business  not  to  enter  into  similar  busi- 
ness in  competition  with  vendee  for  ten  years;  Cohen  v.  Berlin  &  J.  Envelope  Co. 
38  App.  Div.  504,  56  N.  Y.  Supp.  588,  holding  combination  of  manufacturers 
to  prevent  ruinous  competition  and  secure  reasonable  profits  not  unlawful; 
Trentman  v.  W^ahrenburg,  30  Ind.  App.  313,  65  N.  £.  1057,  upholding  agreement, 
made  on  sale  of  business,  not  to  engage  in  similar  business  within  county  for 
five  years. 

Cited  in  C.  F.  Simmons  Medicine  Co.  v.  Simmons,  81  Fed.  165,  holding  con- 
tract of  employee  not  to  make  or  sell  medicine  made  in  accordance  with  secret 
formula  imparted  to  him  not  void  as  in  restraint  of  trade. 

26  L.  R.  A.  653,  ATLANTA  &  C.  AIR-LINE  R.  CO.  v.  GRAVITT,  93  Ga.  369, 

44  Am.  St.  Rep.  145,  20  S.  E.  550. 
AdmiMiibility  of  teatimony  of  absent  witnem  talcen  on  former  trial. 

Approved  in  Owen  v.  Palmour,  111  Ga.  885,  36  S.  E.  969,  holding  evidence  of 
absent  witness  taken  on  former  trial  admissible  on  proof  of  his  removal  from 
state. 
Dependence  on   cbild   negrllirently  killed. 

Approved  in  Augusta  Southern  R.  Co.  v.  McDade,  105  Ga.  139,  31  S.  E.  420, 
holding  mother  cannot  recover  for  homicide  of  child,  unless  dependant  on  him 
for  support;  Georgia  R.  &  Bkg.  Co.  v.  Spinks,  111  Ga.  674,  36  S.  E.  855,  holding; 
father  earning  wages  more  than  sufficient  for  his  individual  support  not  de 
pendent  on  minor  son  negligently  killed,  although  latter  made  contributions  to 
assist  family;  Mulhall  v.  Fallon,  176  Mass.  267,  54  L.  R.  A.  938,  79  Am.  St.  Rep. 
309,  57  N.  E.  386,  holding  mother's  partial  dependence  on  son  for  necessaries  of 
life  enough  to  confer  right  of  action  for  his  negligent  homicide. 

Cited  in  footnote  to  Brink  v.  Wabash  R.  Co.  53  L.  R.  A.  811,  which  deni,> 
right  to  recover  for  nonperformance  of  contract  to  support  parent,  made  by 
son  negligently  killed. 

Rigrl&t  of  motber  to  sue  for  negrliflrent  injary  to  cbild. 

Cited  in  footnote  to  McGarr  v.  National  &  P.  Worsted  Mills,  60  L.  R.  A.  122, 
wliich  holds  mother  caring  for  family  entitled  tc  sue  for  loss  from  negligent 
injuries  to  minor  child. 

Imputed  negrllsence. 

Approved  in  Berry  v.  Lake  Erie  &  W.  R,  Co.  70  Fed.  683,  holding  parent's 
negligence  in  permitting  child  to  wander  from  home  not  imputable   to  latter 
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if  injured  by  negligence  of  third  person;  Murphy  v.  Derby  Street  R.  Co.  73 
Conn.  252,  47  Atl.  120,  holding  parent's  negligence  in  permitting  child  to  be  in 
street  unattended,  immaterial  in  suit  by  administrator  based  on  injury  to  child; 
Svansville  v.  Senhenn,  151  Ind.  56,  41  L.  R.  A.  733,  68  Am.  St.  Rep.  218,  47 
N.  E.  634,  holding  negligence  of  parent  or  guardian  in  exposing  child  to  danger 
not  imputable  to  latter  so  as  to  preclude  recovery  for  injury  by  third  person; 
Jeffersonville  v.  McHenry,  22  Ind.  App.  15,  53  N.  £.  183,  holding  negligence  of 
parent  not  imputable  to  child  who  is  non  sui  juris,  so  as  to  preclude  recover}' 
for  his  injury  caused  by  third  person's  negligence;  Roach  v.  Western  &,  A.  R.  Co» 
93  Ga.  788,  21  S.  £.  67,  holding  negligence  of  driver  not  imputable  to  one  riding 
with  him  by  invitation,  unless  person  so  invited  has  right  or  was  under  duty 
to    prevent  driver's  negligence. 

Cited  in  footno^s  to  Ives  v.  Welden,  54  L.  R.  A.  854,  which  holds  child  in- 
jured by  explosion  of  imlabeled  gasoline  not  affected  by  father's  negligence; 
"Nashville  R.  Co.  v.  Howard,  64  L.  R.  A.  437,  which  holds  mother's  negligence 
in  permitting  four-year-old  child  to  sit  alone  on  seat  of  open  street  car,  from 
which  he  is  thrown  by  jolting  due  to  defect  in  tract,  not  imputable  to  him. 

Coittril»iitory   negrllsreiice   of  parent   a«   defense. 

Approved  in  Tucker  v.  Draper,  62  Neb.  76,  54  L.  R.  A.  327,  footnote  p.  321^ 
86  N.  W.  917,  holding  negligence  of  father  contributing  to  child's  death  is  de- 
fense in  action  for  father's  benefit;  O'Shea  v.  Lehigh  Valley  R.  Co.  79  App.  Div. 
258,  79  N.  Y.  Supp.  890,  holding  parent  whose  negligence  contributed  to  death 
of  his  son  cannot  maintain  action  therefor  as  administrator,  where  he  would  be  en- 
titled to  whole  recovery;  Donk  Bros.  Coal  &  Coke  Co.  v.  Leavitt,  109  111.  App.  392^ 
holding  contributory  negligence  of  mother  in  allowing  child  to  play  in  dangerous 
place  does  not  preclude  father  from  recovering  for  death  of  child. 

Cited  in  Ploof  v.  Burlington  Traction  Co.  70  Vt.  518,  43  L,  R.  A.  112,  footnote 
p.  108,  41  Atl.  1017,  holding  contributory  negligence  of  paxenta  is  defense  to 
action  for  death  of  their  minor  child. 

Duty   of  railroad  eompany  a«  to  treapaMiemi. 

Approved  in  Schug  v.  Chicago,  M.  &  St.  P.  R.  Co.  102  Wis.  522,  78  N.  W.  1090, 
holding  railroad  company  not  bound  to  keep  lookout  for  trespassers  on  track; 
Hambright  v.  Western  &  A.  R.  Co.  112  Ga.  36,  37  S.  E.  99,  holding  duty  of  ob- 
serving ordinary  care  for  protection  of  trespasser  does  not  devolve  on  company's 
servants  until  aware  of  his  presence  on  track;  Central  R.  &  Bkg.  Co.  v.  Golden, 
93  Ga.  513,  21  S.  E.  68;  East  Tennessee,  V.  &  G.  R.  Co.  v.  Smith,  94  Ga.  580, 
20  S.  E.  127;  Martin  v.  Georgia  R.  &  Bkg.  Co.  95  Ga.  362,  22  S.  E.  626;  Central 
R.  Co.  v.  Bond,  111  Ga.  18,  36  S.  E.  299,  — holding  failure  to  sound  whistle  or 
check  speed  of  train  on  approaching  crossing  not  negligence  as  to  trespasser  on 
track;  Crawford  v.  Southern  R.  Co.  106  Ga.  872,  33  S.  E.  826,  holding  negligence 
of  engineer  who  ran  over  child  which  had  strayed  on  track,  question  for  jury. 

—  Trespa««ins   antmala. 

Approved  in  Georgia  R.  &  Bkg.  Co.  v.  Clary,  103  Ga.  640,  30  S.  E.  433;  Cen- 
tral R.  Co.  V.  Ross,  107  Ga.  75,  32  S.  E.  904;  Willingham  v.  Macon  &  B.  R.  Co. 
113  Ga.  377,  38  S.  E.  843, — ^holding  failure  to  sound  whistle  or  check  speed  at 
crossing  not  negligence  as  to  owner  of  animal  killed  on  track  elsewhere  than  at 
crossing;  Central  R,  Co.  v.  Neidlinger,  110  Ga.  329,  35  S.  E.  364,  holding  failure 
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to  check  speed  at  crossing  not  cause  of  injuxy  to  animal  coming  suddenly  on 
track  at  point  50  yards  beyond  crossing. 

Failure  to  obverve  atrntiitory  reqalremeiit  a«  nevliff^nc^* 

Approved  in  Bowen  v.  Gainesville,  J.  &  S.  R.  Co.  95  Ga.  690,  22  S.  E.  695, 
holding  railroad  company  liable  for  failure  to  give  statutory  signal,  whereby 
driver  was  nearly  run  over  at  crossing  and  was  injured  by  his  mule  running 
away;  Macon  Consol.  Street  R.  Co.  v.  Barnes,  113  Ga.  217,  38  S.  £.  756,  holding 
failure  to  stop  street  car  before  crossing  intersecting  track  may  be  considered 
on  question  of  negligence,  if  failure  to  stop  contributed  to  derailment  of  car  and 
consequent  injury. 

Recovery  by  wromsdoer  of  damavea  for  neffllffent  Injnrieo. 

Cited  in  note  (28  L.  R.  A.  750)  on  whether  wrongdoer  may  take  advantage 
of  genera]  statutory  imposition  of  damages  for  negligent  injuries. 

CoaeliuilveiieMi  of  expert  teatimoay. 

Cited  in  note  (42  !▲  R.  A.  763)  oa.  conclusiveness  of  testimony  of  experts. 

26  L.  R.  A.  668,  FAMOUS  SHOE  &  CLOTHING  CO.  v.  CROSSWHITE,  124 

Mo.  34,  46  Am.  St.  Rep.  424,  27  S.  W.  397. 
Presumption   of   consideration. 

Approved  in  Columbia  Incandescent  Lamp  Co.  v.  American  Electrical  Mfg.  Co. 
64  Mo.  App.  119,  holding  negotiable  character  of  bank  check  raises  prima  facie 
presumption  of  consideration. 

jregrotiability  of  cbeelc  or  note. 

Approved  in  Gate  City  Bldg.  &  Loan  Asso.  v.  National  Bank  of  Commerce, 
126  Mo.  87,  27  L.  R.  A.  406,  47  Am.  St.  Rep.  633,  28  S.  W.  633,  and  Kavanaugh 
v.  Farmers'  Bank,  59  Mo.  App.  547,  holding  bank  check  a  negotiable  instrument; 
Farmers'  Nat.  Bank  v.  Dreyfus,  82  Mo.  App.  402,  holding  bank  check  a  negotiable 
instrument,  thougli  not  expressed  to  be  for  value  received;  Lowrey  v.  Danforth, 
95  Mo.  App.  448,  69  S.  W.  39,  holding  note  not  expressed  to  be  for  value  not  ne 
gotiable;  Crawford  v.  Johnson,  87  Mo.  App.  483,  holding  promissor}'  n»te  prom- 
ising to  pay  money  at  a  certain  time  to  designated  payee  or  order,  for  value 
received,  is  negotiable  instrument. 

Cited  in  note  (26  L.  R.  A.  668)  on  negotiability  of  check. 

Cbeek  as  payment. 

Approved  in  Keet-Roundtree  Shoe  Co.  v.  Lisman,  149  Mo.  90,  50  S.  W.  276, 
holding  indorsement  and  delivery  of  negotiable  check,  payment  for  goods. 

Bona  tide  pnrcliaser. 

Approved  in  Schroeder  v.  Seittz,  68  Mo.  App.  238,  holding  rights  of  one  re- 
ceiving check  in  usual  course  of  trade  can  only  be  defeated  by  proof  of  actual 
notice  of  facts  impeaching  its  validity;  Burrows  v.  Western  U.  Teleg.  Co.  86 
Minn.  501,  58  L.  R.  A.  434,  91  Am.  St.  Rep.  380,  90  N.  W.  1111,  holding  tele- 
graph company  which,  upon  order  by  telegraph,  delivers  its  check  to  wrong  party 
liable  to  innocent  purchaser  who  takes  same  upon  his  indorsement. 

Cbeck  Isaaed  or  indorsed  to  intpostor. 

Cited  in  note  (50  L.  R.  A.  79)  as  to  who  must  bear  loss  where  check  or  bill 
issued  or  indorsed  to  impostor. 
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Cited  in  footnote  to  Commercial  Nat.  Bank  v.  First  Nat.  Bank,  32  L.  R.  A. 
712,  -which  upholds  stipulation  o^inst  payment  of  check  if  presented  through 
specified  agency. 

JLec^^tanee  of  cbeck  mm  mMmignnkcnt  of  fund. 

Approved  in  Young  v.  Bank  of  Princeton,  97  Mo.  App.  584,  71  S.  W.  713, 
holding  acceptance  by  bank  of  check,  drawn  on  fund  in  its  possession,  amount  of 
iR-hich  is  credited  to  payee,  operates  as  assignment. 

26   lo.   K.  A.  673,  STATE  ex  rel.  BELL  v.  ST.  LOUIS  CLUB,  125  Mo.  308,  28 

S.  W.  e04. 
S«l«   of  Itqvor  to  dub  member*. 

Approved,  in  People  v.  Adelphi  Club,  149  N.  Y.  12,  31  L.  R.  A  613,  footnote 
p.  510,  52  Am.  St.  Rep.  700,  43  N.  E.  410,  holding  distribution  of  liquors  to  club 
members  at  price  covering  cost  and  expense  of  serving  not  sale;  Klein  v.  Living- 
aton  Club,  177  Pa.  232,  34  L.  R.  A.  96,  39  W.  N.  C.  96,  55  Am.  St.  Rep.  717,  35 
All.  606,  holding  distribution  of  liquor  by  club  to  members,  without  profit  but 
on  payment  by  each  member  for  what  he  receives,  not  sale. 

Cited  in  footnotes  to  State  v.  Austin  Club,  30  L.  R.  A.  500,  which  holds  sale 
of  liquor  to  members  by  social  club  not  illegal;  State  ea  rel.  Stevenson  v.  Law 
■&  Order  Club,  62  L.  R.  A.  885,  which  denies  right  of  social  club  without  license, 
to  dispense  liquors  to  members  in  excliange  for  checks  given  them  on  payment 
of  special  assessments. 

26  L.  R.  A.  581,  COM.  ew  rel.  FRY  v.  UPPER  SWATARA  TWP.  164  Pa.  603, 

30  Atl.  507. 
AdmlMilon  of  ebtld  to  scbool  privllegrea. 

Approved  in  Com.  ew  rel.  Parris  v.  Brookville  School  District,  164  Pa.  609,  26 
L.  R.  A.  584,  30  Atl.  509,  holding  children  in  charitable  institution  not  entitled 
to  admission  to  public  schools,  where  school  exists  in  institution  itself. 

Cited  in  footnote  to  Com.  ew  rel.  Parris  v.  Balmer,  26  L.  R.  A.  584,  which  holds 
residence  for  school  purposes  not  acquired  by  inmate  of  charitable  institution. 

Re'rle'w    of  decision   of  acbool  board. 

Approved  in  Com.  ex  rel.  Strong  v.  Meiss,  8  Del.  Co.  Rep.  284,  8  Northampton 
Co.  Rep.  49,  10  Kulp,  280,  holding  exclusion  of  pupil  by  school  board  not  review- 
able on  mandamus  in  absence  of  abuse  of  discretion. 

26  L,  R.  A  584,  COM.  ex  rel.  PARRIS  v.  BALMER,  164  Pa.  607,  30  Atl.  509. 

Comatltntionality  of  acliool  la'w. 

Cited  in  York  City  School  District  v.  West  Manchester  School  District,  8  Pa, 
Dist.  R.  98,  as  declining  to  pass  upon  constitutionality  of  school  law  concerning 
nonresident  children  of  soldiers. 

26  L.  R,  A.  585,  STATE  v.  MOREHEAD,  42  S.  C.  211,  46  Am.  St.  Rep.  719,  20 

S.  E.  544. 
Who  la  peddler  subject   to  tax. 

Approved  in  Kimmel  v.  Americus,  105  Ga.  697,  31  S.  E.  623,  holding  single 
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sale  of  sample  does  not  constitute  vendor  a  peddler;  Alexander  Bros.  v.  Green- 
ville County,  49  S.  C.  529,  27  S.  £.  469,  holding  dealers  in  musical  instnimenU 
and  sewing  machines,  who  keep  their  stock  in  a  storehouse,  not  hawkers  and 
peddlers  although  making  occasional  sales  from  delivery  wagon;  Laurens  v. 
Elmore,  55  S.  C.  479,  45  L.  R.  A.  250,  33  S.  £.  560,  holding  ordinance  imposing 
license  tax  on  person  selling  picture  frames  invalid  when  he  sells  them  only  oik 
pictures  made  in  another  state  and  pursuant  to  orders  given. 

Cited  in  footnotes  to  Singer  Mfg.  Co.  v.  Wright,  35  L.  R.  A.  497,  which  sus- 
tains state  statute  requiring  every  company  selling  sewing  machines  in  state 
to  pay  license  tax;  State  v.  Wells,  48  L.  R.  A.  99,  which  holds  one  soliciting 
orders  for  goods,  and  carrying  goods  to  fill  previous  sales,  not  a  peddler. 

Distinguished  in  State  v.  Coop,  52  S.  C.  512,  41  L.  R.  A.  502,  30  S.  E.  609  (dis- 
>.enting  opinion),  majority  holding  one  not  a  peddler  who  sells  frame  for  por- 
trait made  in  another  state,  to  fill  order  which  provided  portrait  should  be  de> 
livered  in  frame  which  purchaser  might  buy  at  wholesale  price. 

'Wbo   !•   engTAffed   in   ba«lne«s. 

Approved  in  Wilson  v.  Greenville,  65  S.  C.  429,  43  S.  E.  966,  holding  architect 
soliciting  and  transacting  business  in  city  subject  to  license  tax,  although  he 
prepares  his  plans  and  specifications  in  his  offices  in  another  city. 

Cited  in  Theus  v.  State,  114  Ga.  53,  39  S.  £.  913,  as  to  what  constitutes  being 
engaged  in  or  doing  business  so  as  to  make  business  subject  to  taxation. 

26  L.  R.  A.  591,  GERMANIA  F.  INS.  CO.  v.  HOME  INS.  CO.  144  N.  Y.  195, 

63  N.  Y.  S.  R.  91,  43  Am.  St.  Rep.  749,  30  N.  E.  77. 
Bread!  of  cendltton  avoiding:  policy. 

Approved  in  Planters'  Mut.  In«.  Asso.  v.  Dewberry,  69  Ark.  301,  86  Am.  St 
Rep.  195,  62  S.  W.  1047,  holding  renting  of  property  by  insured  and  occupaQcy 
by  tenant  constitute  change  of  possession  avoiding  policy;  Loeb  v.  Firemen's 
Ins.  Co.  38  Misc.  109,  77  N.  Y.  Supp.  106,  holding  change  of  interest  by  transfer 
from  one  partner  to  another  does  not  avoid  policy;  Moulton  v.  Aetna  F.  Ins.  C^x. 

25  App.  Div.  281,  49  N.  Y.  Supp.  570,  holding  chattel  mortgage  on  firm  propertj 
given  by  one  partner  to  another  to  secure  advalices  not  encumbrance  avoiding 
policy;  Herman  Bros.  v.  Katz  Bros.  101  Tenn.  125,  41  L.  R.  A.  702,  47  S.  W.  86, 
holding  levy  of  attachments  and  executions  without  increaaing  hazard  does  not 
avoid  policy  providing  that  it  shall  be  void  for  change  of  interest,  title,  or  pos- 
session, except  change  of  occupants  without  increase  of  hazard. 

Cited  in  footnote  to  Clinton  v.  Norfolk  Mut.  F.  Ins.  Co.  50  L.  R.  A.  833,  which 
holds  insurance  on  house  not  forfeited  by  conveyance  of  all  interest  of  insured^ 
except  life  estate  in  house. 

26  L.  R.  A.  593,  Re  ENDERLIN  STATE  BANK,  4  N.  D.  319,  58  N.  W.  514. 
Necessary    parties. 

Cited  in  Bradley  v.  Bailey,  95  Iowa,  752,  64  N.  W.  758,  holding,  in  suit  br 
attaching  creditor  claiming  as  against  intervening  general  assignee  that  assign- 
ment is  void  for  preferences,  preferred  creditors  not  necessary  parties. 

Attachment  of  property  In  hands  of  asslgrnee. 

Cited  in  note  (20  L.  R.  A.  595)  on  right  to  attach  property  in  hands  of  as- 
signee for  creditors. 
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BfK««-ft  of  AMiiriiiiieiftt  on  rlirlit  to  declare  forfeitare  of  leaaie. 

Cited  in  footnote  to  Potter  v.  Gilbert,  35  L.  R.  A.  580,  which  holds  lessor's 
Tight  to  declare  forfeiture  of  lease  of  coal  mine  for  defaults  not  defeated  by 
lessee's  assignment  for  creditors. 

R.««tKiitloii    of   money    paid    nnder    reversed    Judarment. 

Approved  in  First  Nat.  Bank  v.  Elliott,  60  Kan.  175,  65  Pae.  880,  holding  resti- 
tution, of  money  paid  upon  judgment  thereafter  reversed  may  be  enforced  in  sum- 
mary manner  upon  motion. 

:Siil^«r  in  tending  control  over  Inferior  trlbnnal. 

Cited  in  note  (51  L.  R.  A.  64)  on  superintending  control  and  supervisory  juris- 
diction of  superior  over  inferior  or  subordinate  tribunal. 

26  L.  R.  A.  605,  GROSS  v.  MILLER,  03  Iowa,  72,  61  N.  W.  385. 
Recovery  by  one   injured   "wliile  vlolatlns  statute. 

Approved  in  Young  v.  Chicago,  M.  &  St.  P.  R.  Co.  100  Iowa,  359,  69  N.  W.  682, 
iioldiiig  one  injured  while  attempting  to  board  moving  train  in  violation  of  stat- 
utej   guilty  of  contributory  negligence  precluding  recovery;  Taylor  v.  Star  Coal 
Co.  110  Iowa,  48,  81  N.  W.  249,  holding  miner  injured  by  fall  of  part  of  roof  of 
mine,    due  to  employer's  negligence,  may  recover  although  he  was  working  on 
Sunday'  in  violation  of  statute;  Matthes  v.  imperial  Acci.  Asso.  110  Iowa,  225, 
dl  K.  W.  484,  nolding  one  injured  by  fail  while  attempting  to  get  some  pigeons 
from  cupola  of  bam  on  Sunday  may  recover  on  accident  policy,  where  he  wanted 
the  pigeons  for  food;  Kansas  City  v.  Orr,  62  Kan.  68,  50  L*.  R.  A.  786,  61  Pac. 
h397,  holding  switchman  injured  by  defect  in  street  while  at  work  on  Sunday  may 
recover  from  city  where  the  defect  was  proximate  cause  of  injury;  Tackett  v. 
Taylor  County,  123  Iowa,  152,  98  N.  VV.  730,  holding  one  injured  by  fall  of  high- 
way bridge  while  he  was  taking  a  traction  engine  over  it  may  recover  although 
he  failed  to  place  planks  under  engine  as  required  by  statute. 

HlrlAor  on  Sunday  as  defense  to  action  for  danaaires. 

Approved  in  Newbury  v.  Luke,  68  N.  J.  L.  192,  52  Atl.  625,  holding  fact  that 
horse  overdriven  was  hired  on  Sunday,  no  defense  to  action  for  damages. 

2Q  L.  R.  A.  609,  NOYES  v.  COLLINS,  92  Iowa,  566,  54  Am.  St.  Rep.  571,  61 

N.  W.  250. 
Accretion  to  aliore  landa« 

Cited  in  note  (58  L.  R.  A.  208)  on  law  of  accretion  to  shore  lands. 

Rl^hta  of  grantee  of  riparian  land. 

Followed  in  Noyes  v.  Harrison  County,  104  Iowa,  175,  73  N.  W.  480,  holding 
riparian  owner  does  not  take  to  center  of  lake  or  pond,  nor  can  he  claim  title 
to  lake  bed  by  accretion. 

Approved  in  Schlosser  v.  Cruickshank,  90  Iowa,  419,  65  N.  W.  344,  holding 
meander  line  not  a  boundary,  but  that  owner  tekes  to  water's  edge ;  Mills  v.  Evans, 
100  Iowa,  716,  69  N.  W.  1043,  holding  owner  of  land  bounded  by  lake  has  right 
to  build  pier  which  does  not  interfere  with  public  right  of  navigation;  Fuller 
V.  Shedd,  161  111.  487,  33  L.  R.  A.  159,  52  Am.  St.  Rep.  380,  44  N.  E.  286,  holding 
grant  of  land  bounded  on  meandered  lake  conveys  to  water's  edge  with  riparian 
eights,  but  does  not  include  land  under  water;  Boardman  v.  Scott,  102  6a.  407, 
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61  L.  R.  A.  181,  30  S.  E.  982,  holding,  under  deed  bounding  premises  coiiveyei 
on  lake  or  pond,  title  of  grantee  does  not  extend  beyond  low- water  mark. 

Cited  in  footnotes  to  Axline  v.  Shaw,  28  L.  R.  A.  391,  which  holds  land  below 
high-water  mark  in  lake  not  necessarily  pass  to  grantee  of  upland;  Sizor  t. 
Logansport,  44  L.  R.  A.  814,  which  holds  title  carried  to  water  line,  if  not  to 
thread  of  stream,  by  naming  meander  line  as  boundary;  Security  Land  &  Ex- 
ploration Co.  y.  Bums,  63  L.  R.  A.  157,  which  holds  that  supposed  meander  line 
will  be  held  boundary  line  if  consistent  with  other  calls  and  distances  indicated 
on  plat. 

Title    to    lake    beds. 

Approved  in  Rood  v.  Wallace,  109  Iowa,  8,  79  N.  W.  449,  holding  title  to  lake 
beds  vested  in  state;  Carr  v.  Moore,  119  Iowa,  156,  97  Am.  St.  Rep.  292,  93  N.  W. 
52,  holding  title  of  abutting  owners  on  meandered  waters  of  lake  extends  only 
to  high-water  mark  in  absence  of  accretion  or  reliction. 

Cited  in  footnote  to  People  v.  Silberwood,  32  L.  R.  A.  694,  which  holds  fee  of 
land  under  waters  of  Lake  Erie  in  state: 


Rlfflftt  of  action  for  eroaslav  land  to  reaeli  -water. 

Cited  in  footnote  to  New  England  Trout  &  Salmon  Club  v.  Mather,  33  L.  B.  A 
669,  which  denies  right  of  action  for  mere  crossing  of  uncultivated  land  to  reach 
public  waters  for  purpose  of  fishing. 

26  L.  R.  A.  610,  PROSPECT  PARK  &  C.  I.  R.  CO.  v.  CONEY  ISLAND  &  B.  IL 

CO.  144  N.  Y.  152,  63  N.  Y.  S.  R.  48,  39  N.  E.  17. 
Spedlle  performance   of   eonjtract> 

Approved  in  Standard  Fashion  Co.  v.  Siegel -Cooper  Co.  157  N.  Y.  66,  43  L.  B. 
A.  857,  68  Am.  St.  Rep.  749,  51  N.  E.  408,  holding  enforcement  of  contract  will 
not  be  denied  although  it  will  require  constant  superintendence  by  court,  whm 
court's  inconvenience  in  acting  is  more  than  counterbalanced  by  inconvenience 
of  public  if  it  does  not  act;  Standard  Fashion  Co.  v.  Siegel-Cooper  Co.  30  App. 
Div.  570,  52  N.  Y.  Supp.  433,  holding  equity  will  not  enforce  affirmative  covenant 
to  sell  goods  of  plaintiff,  but  will  enforce  negative  covenant  not  to  sell  similar 
goods  of  another;  Union  P.  R.  Co.  v.  Chicago,  R.  I.  &  P.  R.  Co.  163  U.  S.  602, 
41  L.  ed.  278,  16  Sup.  Ct.  Rep.  1173,  holding  specific  performance  may  be  decreed 
of  contract  by  one  railroad  company  to  g^ve  another  right  to  run  trains  over  road 
of  former;   St.  Regis  Paper  Co.  v.  Santa  Clara  Lumber  Co.  173  N.  Y.  160,  6S 
N.  E.  967,  holding  time  over  which  contract  extends  not  necessarily  controlling 
as  to  specific  performance;  Southern  R.  Co.  v.  Franklin  &  P.  R.  Co.  96  Va.  706, 
44  L.  R.  A.  303,  32  S.  E.  486,  holding  equity  may  compel  continued  operation  of 
leased  railroad  during  torm  of  lease;  Schmidt  v.  Louisville  &  N.  R.  Co.  101  Ky. 
475,  38  L.  R.  A.  820,  footnote  p.  809,  41  S.  VV.  1015,  holdiig  operation  of  railroad 
for  term  of  years  imder  lease  may  be  required  by  mandatory  injunction  com- 
pelling specific  performance  of  contract  of  lease;  Columbia  Ave.  Sav.  Fund  S.  D. 
T.  &  T.  Co.  V.  Dawson,  130  Fed.  176,  holding  trustee  for  bondholders  of  wat^r 
company  entitled  to  injunction  requiring  both  city  and  company  to  specifically 
perform  contract  for  water  supply. 

Cited  in  Western  U.  Teleg.  Co.  v.  Pennsylvania  Co.  129  Fed.  872,  decreeing 
specific  performance  of  contract  which  had  long  been  in  existence  and  fulfilled 
by  the  parties,  but  which  one  of  them  threatened  to  terminate. 
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Pfltyment  of  Imtereat  a«  condition   of  aipecific  perfonnnnee. 

Cited  in  footnote  to  Atchison,  T.  &  S.  F.  R.  Co.  v.  Chicago  &  W.  I.  R.  Co.  35 
Lu  R.  A.  167,  which  refuses  to  require  payment  of  interest  not  provided  for  aa 
condition  of  specific  performance  of  contract. 

Defent  of  contract  hT  conditions  ■nbacqaeat* 

Approved  in  Pacific  States  Sav.  Loan  &  Bldg.  Co.  v.  Green,  59  C.  C.  A.  170» 
123  Fed.  46,  holding  contract,  fair  when  made,  not  defeated  by  conditions  subse- 
quent not  within  e]t}>ectations  of  parties. 

26  L.  R.  A.  614,  SCHENECTADY  v.  UNION  COLLEGE,  144  N.  Y.  241,  63  N.  Y. 

6.  R.  104,  39  N.  E.  67. 
Agreement  by  contractor  to  keep  pavement  la  repair. 

Approved  in  Barber  Asphalt  Paving  Co.  v.  Ullroan,  137  Mo.  568,  38  S.  W.  458, 
holding  agreement  by  contractor  to  keep  pavement  in  repair  for  specified  term 
of  years  is  guaranty  that  work  shall  be  sound  and  durable;  Robertson  v.  Omaha^ 
55  Neb.  728,  44  L.  R.  A.  538,  76  N.  W.  442,  holding  paving  contract  which  binda 
corporation  to  bear,  for  ten  years,  expense  of  repairs  due  to  imperfection  in  work 
does  not  include  ordinary  repairs. 

Disapproved  in  Boyd  v.  Milwaukee,  92  Wis.  463,  66  N.  W.  603,  holding  inclusion 
in  contract  for  paving,  of  charge  for  repairs  for  series  of  years,  fatal  to  validity 
of  assessment. 


Aaoeosment  of  public  street* 

Approved  in  Smith  v.  Buffalo,  159  N.  Y.  432,  54  N.  E.  62,  holding  public  street 
not  assessable  for  local  improvement. 

26  L.  R.  A.  616,  CHURCH  v.  CHICAGO,  M.  &  ST.  P.  R.  CO.  6  S.  D.  235,  60  N.  W. 

854. 
Declarations  of  agrent  as  to  proper  route. 

Approved  in  Illinois  C.  R.  Co.  v.  Harper,  83  Miss.  563,  64  L.  R.  A.  286,  35 
So.  764,  holding,  where  ticket  does  not  specify  route,  declarations  of  agents  and 
conductor  admissible,  although  regulations  require  use  of  more  direct  route. 

26  L.  R.  A.  620,  ALLEN  v.  LEAVENS,  26  Or.  164,  46  Am,  St  Rep.  613,  37  Pac 
488. 

26  L.  R.  A.  623,  BROCK  v.  DWELLING  HOUSE  INS.  CO.  102  Mich.  583,  47 

Am.  St.  Rep.  562,  61  N.  W.  67. 
Demand  of  appraisal* 

Approved  in  National  Home  Bldg.  &  L.  Asso.  v.  Dwelling  House  Ins.  Co.  106 
Mich.  240,  64  N.  VV.  21,  holding  action  on  fire  insurance  policy  not  prematurely 
brought  although  appraisal  is  condition  precedent,  when  for  nine  months  none 
had  been  demanded. 

Cited  in  footnote  to  Grand  Rapids  F.  Ins.  Co.  v.  Finn,  50  L.  R.  A.  555,  which 
holds  appraisal  of  loss  not  required  by  policy  unless  demand  made  by  insurer. 

<inaliilcation    of   appraiser. 

Approved  in  Hickerson  v.  German-American  Ins.  Co.  90  Tenn.  203,  32  L.  R.  A. 
175,  33  S.  W.  1041,  holding  appraisers  in  insurance  case  must  be  free  from  bias 
In  favor  of  either  party  i  Hall  v.  Western  Assur.  Co.  133  Ala.  640,  32  So.  257, 
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holding  clause  in  policy  providing  for  arbitration  before  disinterested  parties, 
no  defense  to  action  where  one  of  appraisers  was  known  not  to  be  "disinterested" 
by  party  choosing  him. 

Cited  in  Insurance  Co.  of  N.  A-  v.  Hegewald,  161  Ind.  640,  66  N.  E.  902,  holding: 
appraiser  to  be  disinterested  mujBt  not  only  be  without  pecuniary  interest,  but 
not  biased  or  prejudiced. 

Selection  of  vmpire  from  otber  locality* 

Cited  in  footnote  to  Hickerson  v.  German- American  Ins.  Co.  32  L.  R.  A.  172. 
which  denies  appraiser's  right  to  demand  selection  of  umpire  not  living  in 
Ticinity. 

1i*ailiire  or  ^walTer  of  arbitration. 

Approved  in  Grosvenor  v.  Flint,  20  R.  I.  24,  37  AU.  304,  holding  refusal  to 
agree  to  third  man  constitutes  failure  of  arbitration,  authorizing  court  of  equity 
to  do  whatever  arbitrators  could  have  done;  Harrison  v.  Hartford  F.  Ins.  Ca 
112  Iowa,  81,  83  N.  W.  820,  holding  insurance  company  precluded  from  Insisting 
on  arbitration  as  condition  precedent  to  suit,  by  failure  to  furnish  arbitrators 
who  would  proceed  with  reasonable  promptness;  Vernon  Ins.  &,  T.  Co.  v.  MaitleiL, 
158  Ind.  402,  63  N.  £.  755,  holding  inability  of  disagreeing  appraisers  to  decide 
upon  umpire  does  not  waive  condition  precedent  to  right  of  action  that  ap- 
praisal be  made. 

Cited  in  footnote  to  Chapman  v.  Rockford  Ins.  Co.  28  L.  R.  A.  405,  which  holds 
right  to  arbitration  waived  by  appraiser  rejecting  uippire  from  locality  of  loss. 

26  L.  R.  A.  627,  LE  CLEAR  v.  PERKINS,  103  Mich.  131,  61  N.  W.  357. 

Malice  and  -want  of  probable  cause. 

Approved  in  Liquid  Carbonic  Acid  Mfg.  Co.  v.  Convert,  82  111.  App.  45,  holding 
that  in  action  for  malicious  prosecution  both  malice  and  want  of  probable  cause 
must  exist;  Mitchell  v.  Silver  Lake  Lodge,  29  Or.  301,  45  Pac.  798,  holding,  in 
action  for  wrongful  attachment  of  property,  malice  must  be  alleged  and  proved. 

Advice   of    coauael* 

Approved  in  Poupard  v.  Dumas,  105  Mich.  328,  63  N.  W.  301,  and  Fletcher 
V.  Chicago  &  N.  W.  R.  Co.  109  Mich.  366,  67  N.  VV.  330,  holding  one  who  acts 
in  good  faith  on  advice  of  counsel  after  fairly  stating  the  facts  to  him  not  liable 
to  action  for  malicious  prosecution;  Wiesinger  v.  First  Nat.  Bank,  106  Mich. 
294,  64  N.  W.  59,  holding  advice  of  counsel  establishes  probable  cause  in  action 
for  malicious  prosecution  of  attachment;  Pawlowski  v.  Jenks,  115  Mich.  27d. 
73  N.  W.  238,  holding  advice  of  counsel  based  on  all  the  facts  establishes  prob- 
able cause  for  civil  suit  in  action  for  malicious  prosecution  of  such  suit;  Con- 
nelly v.  White,  122  Iowa,  395,  98  N.  W.  144,  holding  advice  of  attorney  no  de- 
fense to  suit  for  malicious  prosecution,  where  party  acted  in  bad  faith. 

Mallclons  proaecntlon  of  civil  salt. 

Cited  in  footnotes  to  Doctor  v.  Riedel,  37  L.  R.  A.  580,  which  holds  malioiou.<r 
entering  judgment  against  solvent  person  at  10  o'clock  at  night,  and  breaking 
into  store  under  execution  immediately  issued,  not  actionable;  MoCormick  Har- 
vesting Mach.  Co.  V.  Willan,  58  L.  R,  A.  338,  which  authorizes  suit  for  malicious 
prosecution  of  civil  action  without  restraint  of  person  or  seizure  of  property. 
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^B  probable  eanse  1«  queatlom  of  la^w. 

Approved  in  Kompass  v.  Light,  122  Mich.  93,  80  N.  W.  108,  holding  that  where 
facts  are  undisputed  probable  cause  is  question  of  law  for  court. 

26  L.  R,  A.  632,  SHEEHAN  v.  FLYXN,  59  Minn.  436,  61  N.  W.  462. 
DTmlBAgre   of  surface  vv^ater. 

Approved  in  Gilfillan  v.  Schmidt,  64  Minn.  36,  31  L.  R.  A.  550,  58  Am.  St. 
Rep.  515,  66  N.  W.  126,  holding  landowner  may,  in  the  interests  of  good  hus- 
bandry, aid  natural  drainage  of  surface  waters  so  long  as  he  inflicts  no  unneces- 
sary injury  on  others;  Jungblum  v.  Minneapolis,  N.  U.  &  S.  \V.  R,  Co.  70  Minn. 
157,  72  N.  W.  971,  holding  railroad  company  which  failed  to  construct  culvert, 
but  unreasonably  and  unnecessarily  drailied  surface  water  on  land  of  adjacent 
owner,  liable  therefor;  Burnett  v.  Great  Northern  R.  Co.  76  Minn.  464,  79  N.  W. 
523,  and  Oftelie  v.  Hammond,  78  Minn.  278,  80  N.  W.  1123,  holding  right  to  dis- 
charge surface  water  on  land  ot  another  limited  by  requirement  that  act  be 
necessary  and  reasonable;  Garland  v.  Auin,  103  Tenn.  559,  48  L.  R.  A.  863.  foot- 
note p.  862,  76  Am.  St.  Rep.  609,  53  S.  W.  940,  holding  owner  of  city  lot  has  no 
right  to  fill  in  or  raise  surface  so  as  to  prevent  natural  flow  upon  it  of  surface 
-water  from  higher  ground. 

Cited  in  footnotes  to  Gilfillan  v.  Schmidt,  31  L.  R.  A.  547,  which  sustains 
power  to  deepen  natural  line  of  drainage  of  marsh  fed  entirely  by  surface  water; 
Brandenberg  v.  Zeigler,  55  L.  R.  A.  414,  which  denies  owner's  right  to  drain 
surface  water  from  pond  on  neighbor's  land  by  cutting  through  natural  rim  of 
basin;  Franklin  v.  Durgee,  58  L.  R.  A.  112,  which  denies  right  to  fill  depressions 
in  land,  casting  surface  water  back  on  highway  to  its  injury. 

26  L.  R.  A.  638,  GRIMES  v.  EDDY,  120  Mo.  168,  47  Am.  St.  Rep.  653,  28  S. 

W.  756. 
•Ivdlcial  notice. 

Approved  in  State  v.  Main,  69  Conn.  135,  36  L.  R.  A.  627,  61  Am.  St.  Rep.  30, 
37  Atl.  80,  holding  court  will  take  judicial  notice  of  existence  of  disease  of  peach 
trees  called  •'yellows." 

Importation    or    throagrlft    transportation    of    cattle* 

Approved  in  Reid  v.  People,  29  Colo.  343,  93  Am.  St.  Rep.  69,  68  Pac.  228, 
holding  statute  forbidding  importation  of  cattle  into  state  from  specified  territory,, 
unless  held  at  intermediate  point  for  ninety  days,  or  unless  bill  of  health  pro- 
cured not  unconstitutional;  Selvege  v.  St.  Louis  &  S.  F.  R.  Co.  135  Mo.  170,  36 
S.  W.  652,  holding  state  statute  forbidding  shipment  through  state  of  diseased 
cattle  unconstitutional  as  attempt  to  regulate  interstate  commerce. 

Cited  in  footnote  to  State  v.  Rasmusseri,  52  L.  R.  A.  78,  which  sustains  statute 
establishing  quarantine  for  sheep  brought  from  infected  district  in  other  state. 

Ovv^nera  rlirlit  to  place  diseased  cattle  In  o-wn  pastpre. 

Cited  in  footnote  to  Clarendon  Land,  Invest.  &  Agency  Co.  v.  McClelland  Bros. 
31  L.  R.  A.  669,  which  sustains  owner's  right  to  place  diseased  cattle  in  own 
pasture. 

Bxerclse   of   police   povv^er. 

Cited  in  footnotes  to  Burrows  v.  Delta  Transp.  Co.  29  L.  R.  A.  468,  which  sus- 
tains validity  of  state  statute  requiring  fire  screens  on  vessels  burning  wood; 
L.  R.  A.  Au.— Vol.  III.— -58. 
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Sifers  v.  Johnson,  54  L.  R.  A.  785,  which  sustains  statute  against  grazing  sheep 
within  2  miles  of  inhabited  dwelling. 

Cited  in  note  (38  L.  R.  A.  335)  on  municipal  power  over  nuisances  affecting 
safety,  health,  and  personal  comfort. 

Seiraratlom  of  conatltational  from  vnconatitiitlonal  part  of  ■tatnte. 

Approved  in  Scott  v.  Flowers,  61  Neb.  623,  85  N.  VV.  857,  holding,  where  there 
is  conflict  between  legislative  act  and  state  Constitution,  statute  must  yield  to 
extent  of  repugnancy. 

Validity  of  ordinance* 

Approved  in  Morgan  v.  State,  64  Neb.  370,  90  N.  W.  108,  holding  proviMon 
in  ordinance  imposing  occupation  tax  on  business  of  keeping  billiard  room  may  be 
stricken  out  without  affecting  regulative  provisions  of  ordinance. 

Conductor   as   coaerYant    of    otber   rail'way    employee*. 

Cited  in  note  (46  L.  R.  A.  361)  as  to  when  conductor  is  deemed  to  be  coservant 
of  other  railway  employees. 

26  L.  R.  A.  646,  PEOPLE  ex  rel.  BENTLEY  v.  McCLEES,  20  Colo.  403,  38 

Pac.  468. 
Orlirlma-1   Jurisdiction   of   ■upreme   court. 

Approved  in  Whipple  v.  Stevenson,  25  Colo.  451,  55  Pac.  188,  holding  original 
jurisdiction  of  supreme  court  limited  to  cases  in  which  writs  contemplated  bv 
Constitution  may  issue;  People  ex  rel.  Kocourek  v.  Chicago,  193  111.  519,  58  L. 
R.  A.  850,  62  N.  E.  179,  holding  original  jurisdiction  in  mandamus  vests  in  »u- 
preme  court  only  in  cases  which  directly  involve  interests  of  state  at  large,  or 
in  cases  of  local  public  interests  or  private  rights  when  necessary  to  prevent 
failure  of  justice. 

Cited  in  note  (58  L.  R.  A.  863,  866)  on  original  jurisdiction  of  court  of  last 
resort  in  mandamus  case. 

Injunction   to   determine   title  to  office. 

Approved  in  People  ex  rel.  Hinckley  v.  District  Court,  29  Colo.  282,  93  Am.  St. 
Rep.  61,  68  Pac.  224,  holding  title  to  public  office  cannot  be  determined  by  in- 
junction. 

26  L.  R,  A.  651,  LUNDY  v.  DELMAS,  104  Cal.  656,  38  Pac.  445. 
Incorporated  Institutions  belonfflns  to  state. 

Cited  in  note  (29  L.  R.  A.  385)  on  nature  of  incorporated  institutions  belong- 
ing to  state. 

26  L.  R.  A.  653,  ALBANY  v.  SIXES,  94  Ga.  30,  47  Am.  St.  Rep.  132,  20  S.  E. 

257. 
Diversion    of    surface    w^ater. 

Approved  in  Frisbie  v.  Cowen,  18  App.  D.  C.  391,  holding  railroad  company 
accumulating  surface  water  in  ditches  along  tracks  and  turning  it  by  outlets  on 
lower  lands  liable  for  damage  produced;  Farkas  v.  Towns,  103  Ga.  153,  68  Am. 
St.  Rep.  88,  29  S.  E.  700,  holding  owner  of  land  who  fills  up  natural  depression, 
BO  that  surface  water  remains  upon  adjoining  land  to  its  injury,  liable  in  dam- 
ages; Jordan  v.  Benwood,  42  W.  Va.  316,  36  L.  R.  A.  520,  57  Am.  St.  Rep.  859, 
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26  S.  E.  266,  holding  city  not  liable  because  change  of  grade  of  street  casts  sur- 
face water  on  lot  or  prevents  its  flowing  off. 

Cited  in  footnotes  to  Gilfillan  v.  Schmidt,  31  L.  R.  A.  547,  which  sustains 
|K>\ver  to  deepen  natural  line  of  drainage  of  marsh  fed  entirely  by  surface  water; 
Churchill  v.  Beethe,  35  L.  R.  A.  442,  which  sustains  right  of  county  to  divert 
surface  water  in  exercise  of  right  of  eminent  domain;  Jordan  v.  Benwood«  36 
L.  R.  A.  519,  which  denies  liability  of  city  for  change  of  street  grade,  preventing 
flow  of  surface  water  from  lot;  Garland  v.  Aurin,  48  L.  R.  A.  862,  which  denies 
right  of  city  lot  owner  to  prevent  natural  flow  of  surface  water  from  higher 
ground  by  raising  surface  of  his  lot;  Franklin  v.  Durgee,  68  L.  R.  A.  112,  which 
denies  right  to  fill  depressions  in  land,  casting  surface  water  back  on  highway 
to  its  injury;  Brandenberg  v.  Zeigler,  55  L.  R  A.  414,  which  denies  owner's 
right  to  drain  surface  water  from  pond  on  neighbor's  land  by  cutting  through 
natural  rim  of  basin;  McAskill  v.  Hancock,  55  L.  R  A.  738,  which  holds  town- 
ship liable  for  causing  surface  water  to  overflow  private  property. 

PrivAte  property  daniAK^d   ^^tp  public  vae. 

Approved  in  Austin  v.  Augusta  Terminal  R.  Co.  108  Ga.  676,  47  L.  R.  A.  758, 
34  S.  E.  852,  holding  noise,  smoke,  and  cinders  from  operation  of  railway  do 
not  **damage"  adjoining  lot  owner  within  meaning  of  constitutional  provision 
that  private  property  shall  not  be  damaged  for  public  use  without  compensation. 

Remittitur  as  condition  of  rcfnalns  ne^v  trinl. 

Approved  in  Central  R.  Co.  v.  Perkerson,  112  Ga.  932,  53  L.  R.  A.  214,  foot- 
note p.  210,  38  S,  E.  365,  holding  court  without  power  to  order  portion  of  ver- 
dict stricken  off  as  condition  of  refusing  new  trial,  unless  excess  can  be  ac- 
curately ascertained. 

26  L.  R.  A.  655,  GILL  v.  STATE,  39  W.  Va.  479,  45  Am.  St.  Rep.  928,  20  S.  E.  568. 
Snforeins    Jndsment    for    coats    niralnst    "wife's    sepnmte    estmte. 

Cited  in  Thorn  v.  Sprouse,  39  W.  Va.  719,  20  S.  E.  676  (dissenting  opinion), 
majority  holding  judgment  for  costs  recovered  in  ejectment  suit  against  hus- 
band and  wife  not  enforceable  against  separate  estate  of  latter. 

Hnsbnnd's  liability   for  wife's  nntennptlal   debts. 

Approved  in  Kies  v.  Young,  64  Ark.  388,  62  Am.  St.  Rep.  198,  42  S.  W.  669, 
holding  married  woman's  emancipating  act  does  not  relieve  husband  from  com- 
mon-law liability  for  antenuptial  debts  of  wife. 

26  L.  R.  A.  659,  PEOPLE  ex  rel.  HART  v.  MARIN  COUNTY,   103  Cal.  223, 

37  Pac.  203. 
Vacntlngr  blgrbway. 

(Mted  in  footnotes  to  Chicago  v.  Burcky,  29  L.  R.  A.  568,  whid)  holds  abutter 
entitled  to  recover  for  vacating  part  of  street  and  erecting  viaduct  across  rail- 
road tracks;  Dantzer  v.  Indianapolis  Union  R.  Co.  34  L.  R.  A.  769,  which  denies 
recovery  for  vacation  of  part  of  street  at  some  distance  from  property. 

Cited  in  note  (26  L.  R.  A.  821)  on  discontinuance  or  vacation  of  highway  by 
acts  of  public  authorities. 

Intent  to  dedicate  bisb'vray. 

Approved  in  Sussman  v.  San  Luis  Obispo  County,  126  Cal.  540,  59  Pac.  24, 
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holding  opening  road,  constructing  bridge,  and  filing  map  show  intent  on  part 
of  improvement  company  to  dedicate  highway. 

Comclaaivemeaai   of   Jadirment    eatabllalilnir   boundary. 

Cited  in  Long  v.  Wilson,  119  Iowa,  272,  60  L.  R.  A.  722.  footnote  p.  720,  97 
Am.  St.  Rep.  315,  93  N.  W.  282,  holding  judgment  establishing  boundary  of 
highway  not  conclusive  on  abutting  owner  not  party  to  suit,  and  whose  access 
will  be  interfered  with,  and  referring  particularly  to  annotation  in  26  L.  R.  A.  H.59. 

Action  to  enjoin  obatrnctlon  of  cnl  de  sac. 

Cited  in  footnote  to  Mahler  v.  Brumder,  31  L.  R.  A.  695,  which  denies  right 
of  private  action  to  enjoin  obstruction  of  public  ail  de  sac. 

Proximate  cause  of  collision  of  velilclea. 

Cited  in  footnote  to  Neal  v.  Rendall,  63  L.  R.  A.  668,  which  holds  that  driv- 
ing on  wrong  side  of  road  may  be  found  to  be  proximate  cause  of  collision  with 
vehicle  traveling  in  opposite  direction. 

26  L.  R.  A.  667,  DETROIT  CITIZENS'  STREET  R.  CO.  v.  DETROIT.  12  C.  C.  A 
365,  22  U.  S.  App.  570,  64  Fed.  628. 

Subsequent  application  in  nature  of  quo  warranto  to  oust  same  company  from 
maintaining  tracks  in  street  in  Detroit  v.  Ellis,  103  Mich.  614,  27  L.  R.  A.  212, 
61  N.  W.  886. 

Grant    to    corporation    for   term    longer   tban    ItM   corporate   life. 

Approved  in  Detroit  v.  Detroit  Citizens'  Street  R.  Co.  184  U.  S.  395,  46  L.  ed. 
610.*  22  Sup.  Ct.  Rep.  410,  holding  ordinance  reviewing  consent  of  city  to  opera- 
tion of  street  railway  not  invalid  because  term  of  consent  extends  beyond  cor- 
porate life  of  company;  Louisville  Trust  Co.  v.  Cincinnati,  22  C.  C.  A.  337,  47 
U.  S.  App.  36,  76  Fed.  299,  holding  grant  to  corporation  of  right  to  use  street 
may  be  for  longer  or  shorter  term  than  its  corporate  life ;  Brown  v.  Schleier.  55 
C.  C.  A.  478,  118  Fed.  984,  holding  national  bank  may  take  lease  of  property  for 
term  longer  than  its  corporate  life. 

Revoeablllty  of  arrant. 

Approved  in  Citizens'  Street  R.  Co.  v.  City  R.  Co.  64  Fed.  649,  holding  com- 
mon council  having  authority  to  impose  a  limitation  of  thirty  years  upon  it*^ 
consent  to  operation  of  street  railway  may  grant  extension  of  seven  years: 
Africa  v.  Knoxville.  70  Fed.  734,  holding  city  empowered  to  consent  to  street 
railway  franchise  and  prescribe  conditions  upon  which  .streets  are  to  be  used 
cannot  repeal  ordinance  consenting  to  street  railway  charter ;  Morristown  v.  E*«t 
Tennessee  Teleph.  Co.  53  C.  C.  A.  134,  115  Fed.  308,  holding  acceptance  by  tele 
phone  company  of  ordinance  as  amended,  authorizing  it  to  erect  poles  and  strin? 
wires,  renders  ordinance  irrevocable. 

Cited  in  note  (50  L.  R.  A.  143.  149)  on  privilege  of  using  streets,  as  contract 
within  constitutional  provision  n^inst  impairing  obligation  of  contracts. 

Rlgrht   of  Yv^ay   a*   easement. 

Approved  in  Knoxville  v.  Africa,  23  C.  C.  A.  258,  47  U.  S.  App.  74,  77  Fed. 
507,  holding  right  of  way  upon  public  street  is  easement  and  property  right,  and 
entitled  to  protection  afforded  other  proi)erty  rights. 

Disapproved  in  Currie  v.  Atlantic  City,  66  N.  J.  L.  143,  48  Atl.  615,  holding 
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consent  of  property  owner  to  operation  of  Rtreet  railway  neither  license,  ease- 
1116X11;,  nor  incorporeal  hereditament. 

Ora&aat    a«   license. 

Cited  in  footnote  to  Belleville  v.  Citizens'  Horse  R.  Co.  26  L.  R.  A.  681,  which 
holds  mere  license  given  to  street  railway  company  by  consent  to  use  streets  for 
tracks. 


Inaj^lled  po-«ver  to  grmnt  rlgrl&t  of  way. 

Cited  in  Morristown  v.  East  Tennessee  Teleph.  Co.  53  C.  C.  A.  134,  115  Fed. 
306,  to  proposition  that  power  of  city  to  grant  right  of  way  may  be  implied  from 
errant  of  general  control  over  its  streets. 

Po^wer  to  confer  franclilMe  on   Indlvldnnla. 

Approved  in  Allen  v.  Clausen,  114  Wis.  252,  90  N.  W.  181,  holding  city  au- 
thorized to  grant  franchise  to  street  railway  corporation  cannot  confer  one  on 
individuals. 

GrflLut   of  exdnal've   privlleire. 

Approved  in  Detroit  Citizens'  Street  R.  Co.  v.  Detroit,  110  Mich.  392.  35  L.  R. 
A.  863,  64  Am.  St.  Rep.  350,  68  N.  W.  304,  holding  statute  forbidding  construc- 
tion of  street  railway  without  consent  of  municipality  does  not  empower  it  to 
^ant  exclusive  privilege. 

ReaMonnbleneaa  of  ordinance. 

Approved  m  People  v.  Detroit  Citizens'  Street  R.  Co.  116  Mich.  137,  74  N.  W. 
.520,  holding  ordinance  requiring  street  railway  to  run  cars  every  six  minutcM 
on  specified  street  not  unreasonable  unless  action  of  council  capricious  and 
arbitrary. 

Cited  in  footnote  to  Des  Moines  City  R.  Co.  v.  Des  Moines,  26  L.  R.  A..  7C7, 
which  holds  that  court  may  declare  unreasonable  ordinance  void. 

Str«et  rall'way  a«  "work  of  internal  improvement. 

Approved  in  Atty.  Gen.  ex  rel.  Barbour  v.  Pingree,  120  Mich.  562,  46  L.  R.  A. 
414,  79  N.  W.  814,  holding  system  of  street  railways,  including  140  miles  of 
track  and  carrying  both  freight  and  passengers,  a  work  of  internal  improvement 
such  «Ls  Constitution  forbids  state  to  be  interested  in. 

Ren    Jadicata. 

Cited  in  footnote  to  Detroit  v.   Ellis,  27   L.   R.  A.  211,  which   holds  decision 

■ 

against  city  as  to  validity  of  consent  to  laying  of  street  railroad  tracks,  bar  to 
tjuo  warranto  proceedings  against  company. 

Forfeiture   of  ri^ht   to   use   atreet. 

Cited  in  footnote  to  Milwaukee  Electric  R.  &  Light  Co.  v.  Milwaukee,  36  L.  R. 
A.  45,  which  denies  city's  right  to  prevent  relaying  of  street  railway  tracks  by 
company  whose  franchise  not  declared  forfeited.  ^ 

26   L.  R.  A.  681,  BELLEVILLE  v.  CITIZENS'  HORSE  R.  CO.  152  111.   171,  38 

N.  E.  584. 
CondnaiveneMi  of  flndlnara  la   cbancery  cases. 

Approved  in  Henry  v.  Caruthers,  196  111.  140,  63  N.  E.  629,  holding  pro- 
vision of  practice  act  as  to  conclusiveness  of  findings  of  fact  not  applicable  to 
causes  in  chancery. 
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Grant  of  prlvlleire  «■  franchlne. 

Approved  in  Cliester  v.  Wabash  C.  &  W.  R.  Co.  182  111.  389,  55  N.  E.  yj4, 
holding  right  granted  by  city  council  to  railroad  company  to  lay  tracks  an*! 
operate  cars  not  franchise,  but  contractual  property  right;  Cain  v.  Wyoniiu;;. 
104  111.  App.  540,  holding  ordinance  granting  right  to  construct  and  operate 
waterworks  does  not  create  franchise. 

Grant    of    privilege    wm    contract. 

Approved  in  Harvey  v.  Aurora  &  G.  R.  Co.  186  111.  293,  57  N.  E.  857,  holding,' 
ordinance  gr&nting  to  street  railway  for  adequate  consideration,  right  to  lay 
tracks,  becomes  contract  when  accepted  and  acted  upon;  People  ex  rel.  Pontiae 
V.  Central  U.  Teleph.  Co.  192  111.  311,  85  Am.  St.  Rep.  338,  61  N.  E.  428,  hoU 
ing  grant  of  right  to  erect  poles,  accepted  and  acted  upon,  binding  contract  ri»v 
cable  only  for  cause;  Chicago  Teleph.  Co.  v.  Northwestern  Teleph.  Co.  169  111.  347. 
65  N.  E.  329,  holding  ordinance  granting  right  to  erect  poles  in  street  becomes, 
after  having  been  accepted  and  acted  upon,  contract  the  validity  of  which  can- 
not be  questioned  by  one  not  party  thereto;  Africa  v.  Knoxville,  70  Fed,  734, 
holding  grant  to  street  railway  of  franchise  to  use  street,  when  accepted  by  it. 
becomes  contract,  irrevocable  and  inviolable;  London  Mills  v.  Fairview- London 
Teleph.  Circuit,  105  111.  App.  150,  holding  license  to  erect  poles  in  streets  be- 
comes, when  acted  upon,  binding  and  irrevocable  contract. 

Cited  in  People  ex  rel.  Jackson  v.  Suburban  R.  Co.  178*111.  605,  49  L.  R.  A 
655,  53  N.  E.  349,  holding  performance  of  conditions  beneficial  to  municipalitv 
in  which  railway  company  privileged  to  use  streets  not  performance  of  private 
contract,  but  may  be  compelled  by  mandamus. 

Cited  in  footnotes  to  Wallace  v.  Reno,  63  L.  R.  A.  337,  which  authorizes  revo- 
cation of  liquor  license  by  legislature  or  municipal  officers,  with  or  without  notice 
to  licensee;  Detroit  Citizens'  Street  R.  Co.  v.  Detroit,  26  L.  R.  A.  607,  which  hoIJ> 
statute  authorizing  construction  of  railroad  with  consent  of  corporate  authori- 
ties empowers  city  to  grant  irrevocable  consent  to  use  of  streets. 

Cited  in  note   (50  L.  R.  A.  144,  148)    on  privilege  of  using  streets  as  a  con 
tract  within  constitutional   provision  against  impairing  obligation  of  contracts- 
Repeal    or   alteration    of   ordinance. 

Approved  in  Tudor  v.  Chicago  &  S.  S.  Rapid  Transit  R.  Co.  164  111.  77,  36 
L.  R.  A.  381,  46  N.  E.  446,  holding  ordinance  restricting  railroad  right  of  way 
and  location  of  line  may  be  changed  by  subsequent  ordinance  removing  such  re- 
strictions. 

Cited  in  McGann  v.  People,  194  HI.  548,  62  N.  E.  941,  denying  mandamus  to 
compel  delivery  of  permit  to  lay  track,  where  ordinance  under  which  right 
claimed  repealed. 

Forfeiture    of   francliiae. 

Approved  in  Union  Street  R.  Co.  v.  Saginaw  Circuit  Judge,  113  Mich.  699,  71 
N.  VV.  1073,  holding  city  will  not  be  enjoined  from  enforcing  forfeiture  of  fran- 
chise of  street  railway  for  breach  of  condition  to  pay  for  paving  between  tracks: 
State  ex  rel.  Kansas  City  v.  East  Fifth  Street  R.  Co.  140  Mo.  549,  38  L.  R.  A. 
221,  62  Am.  St.  Rep.  742,  41  S.  W.  955,  holding  state  may  oust  street  railway 
company  by  quo  warranto  proceedings  from  its  franchises  derived  from  city  by 

ordinance. 

Cited  in  footnote  to  Milwaukee  Electric  R.  &  Light  Co.  v.  Milwaukee,  36  L.  R 
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A.    45,  which  denies  city's  right  to  prevent  relaying  of  street  railway  tracks  by 
company  whose  franchise  not  declared  forfeited. 

R^tflTliit  to  compel  removal  of  track. 

Cited  in  footnote  to  Des  Moines  City  R.  Co.  v.  Des  Moines^  26  L.  R.  A.  767, 
-which  denies  right  to  compel  removal  of  street  railway  from  center  to  side  of 
Btreet. 

A.c«i«iisltlon  on   foreclosure  sale  of  rlarltt   to  constmet  road. 

Cited  in  Denison  &  S.  R.  Co.  v.  St.  Louis  S.  W.  R.  Co.  96  Tex.  245,  72  S.  W. 
161,  Affirming  30  Tex.  Civ.  App.  479,  72  S.  W.  201  (dissenting  opinion),  majority 
holding  right  granted  to  railway  company  to  construct  road  in  specified  street 
passes  on  foreclosure  sale  of  its  property. 

Dtacontinaance   of   operation   of   raili^ay. 

Approved  in  State  ex  rel.  Grinsf elder  v.  Spokane  Street  R.  Co.  19  Wash.  532, 
41  L.  R.  A.  519,  67  Am.  St.  Rep.  739,  53  Pac.  719,  holding  street  railway  com- 
pany which  has  entered  upon  enjoyment  of  franchise  received  from  state  cannot 
cease   to  operate  line  without  consent  of  granting  power. 

Diacretlon  as  to  reference. 

Approved  in  Harding  v.  Harding,  180  111.  499,  54  N.  E.  687,  Affirming  79  111. 
App.  605,  holding  power  of  chancellor  to  refer  cause  to  master  to  take  proof 
and  report,  an  act  of  judicial  discretion  which  will  not  be  disturbed  in  absence 
of  abuse;  Cusack  v.  Buda.sz,  187  111.  394,  58  N.  E.  326,  holding  reference  not 
necessary  on  accounting,  where  ascertainment  of  balance  due  is  simple  matter; 
Glos  v.  Gerrity,  190  111.  547,  60  N.  E.  833,  holding  reference  not  necessary  on 
accounting  where  there  are  no  counterclaims  and  no  complicated  or  intricate 
matters  of  account  to  be  investigated;  Davis  v.  Hofer,  38  Or.  156,  63  Pac.  56, 
holding,  where  court  has  means  to  take  account  satisfactorily,  it  may  do  so  and 
need  not  send  cause  to  referee. 

26  L.  R.  A.  686,  LEPNICK  v.  GADDIS,  72  Miss.  200,  48  Am.  St.  Rep.  547,  16 

So.  213. 
Lilability   for   maintenance   of   dangrerons    place. 

Approved  in  Clapp  v.  La  Grill,  103  Tenn.  170,  52  S.  W.  134,  holding  owner 
not  liable  to  party  injured,  while  rightfully  on  his  premises,  by  falling  through 
grating  broken  by  third  person,  where  owner  did  not  know  of  defect  and  could 
not  by  exercise  of  ordinary  care. 

Cited  in  footnotes  to  Lorenzo  v.  Wirth,  40  L.  R,  A.  347,  which  denies  liability 
of  occupant  of  house  for  injury  by  stepping  in  dark  into  coal  hole  2  feet  from 
street  line;  Savannah,  F.  &  VV.  R.  Co.  v.  Beavers,  54  L.  R.  A.  314,  which  denies 
duty  of  one  making  excavation  on  own  land  to  guard  trespassing  children  from 
injury;  Dobbins  v.  Missouri,  K.  &  T.  R.  Co.  38  L.  R.  A.  573,  which  denies  rail- 
road company's  liability  for  death  of  child  while  playing  in  -excavation  near 
path  to  station  platform;  Norfolk  &  W.  R.  Co.  v.  Wheeler,  29  L.  R.  A.  825, 
which  denies  recovery  to  licensees  walking  on  path  on  right  of  way  for  injuries 
from  sliding  of  bank;  Kramer  v.  Southern  R.  Co.  52  L.  R.  A.  359,  which  denies 
railroad  company's  liability  for  death  of  child  by  fall  of  pile  of  cross-ties  in 
unused  portion  of  street;  Rachmel  v.  Clark,  62  L.  R.  A.  959,  which  holds  manu- 
facturer storing  stone  slabs  on  sidewalk  in  front  of  building  liable  for  injuries 
to  person  lawfully  using  the  sidewalk. 
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Cited  in  note  (32  L.  R.  A.  403)  on  negligence  as  to  electric  wires  on  or  in 
building. 

-^  Ponda. 

Approved  in  Arnold  v.  St.  Louis,  152  Mo.  182,  48  L.  R.  A.  293,  footnote  p.  291, 
75  Am.  St.  Rep.  447,  53  S.  W.  900,  holding  neither  city  nor  owner  liable  for 
drowning  of  children  skating  on  pond  situated,  partly  on  strwt  and  partly  on 
private  premises. 

Cited  in  Le  Grand  v.  Wilkes-Barre  &  W.  Valley  Traction  Co.  10  Pa.  Super. 
Ct.  17  (dissenting  opinion),  majority  holding  maintenance  of  pond  on  picnic 
grounds  not  actionable  negligence. 

Cited  in  footnotes  to  Pekin  v.  AicMahon,  27  L.  R.  A.  206,  which  holds  city 
liable  for  drowTiing  of  child  in  dangerous  pit  in  vacant  lot  owned  by  city:  Moran 
v.  Pullman  Palace  Car  Co.  33  L.  R.  A.  755,  which  denies  liability  of  owner  for 
drowning  of  boy  in  pond  on  vacant  land  near  highway;  Omaha  v.  Bowman.  40 
L.  R.  A.  531,  which  denies  city's  liability  for  drowning  of  child  on  private  prem- 
ises in  pond  formed  by  city's  obstruction  of  water;  Stendal  v.  Boyd,  42  L.  R.  A. 
288,  which  holds  owner  not  liable  for  failure  to  fence  pond  against  trespai"*injr 
children  allured  by  its  attractiveness;  Cooper  v.  Overton,  45  L.  R.  A.  591,  which 
denies  owner's  liability  for  drowning  of  trespassing  child  in  unfenced  city  lot  in 
pond  formed  by  city  damming  surface  water. 

26  L.  R.  A.  693,  FROST  v.  BERKELEY   PHOSPHATE  CO.  42  S.  C.  402.  46 
Am.  St.  Rep.  736,  20  S.  E.  280. 

Foollnv  stream   hy   herdlnar  alteep  as   public   nuisance. 

Approved  in  People  v.  Burtleson,  14  Utah,  264,  47  Pac.  87,  holding  one  keep- 
ing large  number  of  sheep  on  small  stream,  whereby  water  is  rendered  impure, 
commits  public  nuiwinee. 

RlfSht  to  maintain  pond. 

Approved  in  Richards  v.  Daugherty,  133  Ala.  575,  31  So.  934,  holding  owner 
of  pond  causing  malaria  not  entitled  to  maintain  it,  although  other  ponds  in 
neighborhood  are  equally  deleterious  to  health. 

Reaffonable   nae   aa   qneation    for  Jury. 

Distinguished  in  White  v.  Whitney  Mfg.  Co.  60  S.  (\  269,  38  S.  E.  456,  hold- 
ing whether  use  of  water  by  riparian  owner  is  reasonable  is  question  for  jury. 

Bnrden    of   proof. 

Approved  in  Jones  v.  Seaboard  Air  Line  R.  Co.  67  S.  C.  201,  45  S.  E.  188.  hold- 
ing burden  of  proof  is  upon  defendant  to  establish  affirmative  defense  that  injury 
complained  of  was  due  solely  to  unprecedented  floods. 

(-ited  in  footnote  to  Tucker  v.  State.  46  L.  R.  A.  181,  which  holds  per-^on 
wrongfully  killing  another  A\ith  deadly  weapon  has  burden  of  proving  justifica- 
tion or  legal  excuse  in  action  for  damages. 

Bnjoininv   conatmction    of   boilern. 

Cited  in  footnote  to  Froelicher  v.  Oswald  Iron  Works,  64  L.  R.  A.  228.  which 
sustains  right  to  injunction  against  construction  of  boilers  and  tanks  and  ham- 
mering of  sheet  iron  in  open  air. 
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26    L.   R.  A.   698,  WESTERN   U.  TELEG.   CX).   v.   FREMONT,  30   Neb.  64)2,   5 

Inters.  Com.  Rep.  46,  58  N.  \V.  415. 
L.lAbilltj'    to    occvpatloife    tax. 

Followed  in  York  v.  Chicago,  B.  &  Q.  R.  Co.  56  Neb.  578,  76  N.  W.  1065,  hold- 
ing ordinance  imposing  occupation  tax  on  railroad  company  does  not  unconstitu- 
tionally impose  burden  on  interstate  business  of  the  company. 

Approved  in  State  v.  Northern  1*.  Exp.  Co.  27  Mont.  424,  94  Am.  St.  Rep. 
824,  71  Pac.  404,  holding  express  company  carrying  packages  between  points  both 
within  and  without  state  not  liable  to  occupation  tax;  German-American  F. 
Ins.  Co.  V.  Minden,  51  Neb.  874,  71  N.  W.  905,  holding  legislature  may  empower 
municipal  corporations  to  levy  occupation  taxes. 

Distinguished  in  Leavenworth  v.  Smith,  .">  Kan.  App.  170,  48  Pac.  924,  hold- 
ing express  company  not  taxable  under  ordinance  levying  tax  upon  business  done 
exclusively  in  city. 

Corporate    taxKtloa. 

Cited  in  note  (60  L.  R.  A.  686,  687)  on  corporate  taxation  and  the  commerce 
clause. 

26  L.  R,  A.  707,  ANDERSON  v.  ST.  LOUIS  PUBLIC  SCHOOLS,  122  Mo.  61, 
27  S.  W.  610. 

Rlflrltts    of    loiirest    bidder. 

Approved  in  Vincent  v.  Ellis,  116  Iowa,  617,  88  N.  W.  836,  denying  mandamus 
to  lowest  bidder  for  public  contract  on  ground  that  he  has  his  action  at  law  for 
damages. 

Cited  in  footnotes  to  Frame  v.  Felix,  27  L.  R.  A.  802,  which  denies  city's 
power  to  evade  requirement  for  letting  contract  to  lowest  bidder;  Mulnix  v. 
Mutual  Ben.  L.  Ins.  Co.  33  L.  R.  A.  827,  which  denies  legislative  right  to  au- 
thorize secretary  of  state  to  purchase  in  open  market  instead  of  from  lowest 
bidder;  Colorado  Paving  Co.  v.  Murphy,  37  L.  R.  A.  630,  which  denies  absolute 
right  of  lowest  responsible  bidder  to  city  contract. 

Cited  in  note  (26  L.  R,  A.  707)  on  rights  of  lowest  bidder  on  public  contract. 

Salt    by    anffvcceaafal    bidder. 

Approved  in  Detroit  v.  Wayne  Circuit  Judge,  128  Mich.  439,  87  N.  W.  376, 
holding  unsuccessful  bidder  on  paving  contract  cannot  maintain  suit  to  enjoin 
city  from  making  contract  with  successful  bidder. 

Cited  in  State  ex  rel.  Eaves  v.  Rickards.  16  Mont.  156,  28  L.  R.  A.  302,  50  Am. 
St.  Rep.  476,  40  Pac.  210,  holding  unsuccessful  bidder  lias  no  standing  in  court 
to  compel  by  mandamus  the  letting  of  the  contract  to  him. 

I^lmitatlona  on  ponver  to  let  oontracta. 

Approved  in  Packard  v.  Hayes,  94  Md.  252,  51  Atl.  32,  holding  limitations  upon 
power  to  let  contracts  by  competitive  bidding  must  be  strictly  observed. 

IflabllltT  of  third  pemon   for  damaseff  saiitalned   by  breacb  of  contract. 

Approved  in  Glencoe  Land  &  Gravel  Co.  v.  Hudson  Bros.  Commission  Co.  138 
Mo.  445,  36  L.  R.  A.  806,  60  Am.  St.  Rep.  560,  40  S.  W.  93,  holding  one  notifying 
railroad  not  to  haul  sand  from  certain  premises  not  liable  to  third  person  for 
damages  sustained  by  railroad's  refusal  to  fulfil  ite  contract  to  haul  the  sand. 
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Intent   as   affecting   lai^fnl   act. 

Approved  in  Horstman  v.  Adainson,  101  Mo.  App.  126,  74  S.  W.  398,  holding 
lawful  act  performed  in  discharge  of  official  duty  not  rendered  unlawful  or 
actionable  because  actuated  by  malice. 

26  L.  R.  A.  712,  COM.  v.  DAVIS,   162  Mass.  510,  44  Am.  St.  Rep.  389,  39  .V. 
E.  113. 

Validity  of  ordinance  requirlnf;  npecial   permit. 

Approved  in  Love  v.  Recorder's  Ct.  Judge,  128  Mich.  550,  55  L.  R,  A.  621.  foot- 
note, p.  618,  87  X.  VV.  785,  holding  ordinance  prohibiting  public  address  in  pub- 
lic place  within  half  mile  of  city  hall,  without  license  from  mayor,  reasonable; 
Wilson  V.  Eureka  City,  173  U.  S.  37,  43  I^  ed.  605,  19  Sup.  Ct.  Rep.  317,  holding 
ordinance  requiring  written  permission  of  city  officer  before  moving  building  on 
streets  not  unconstitutional  as  denial  of  equal  protection  or  due  process  of  law; 
Eureka  City  v.  Wilson,  15  Utah,  64,  48  Pac.  41,  holding  city  may  delegate  to 
officer  discretionary  power  to  determine  whether  moving  of  building  upon  street 
shall  be  permitted;  Fischer  v.  St.  Louis,  194  U.  S.  372,  48  L.  ed.  1024,  24  Sup. 
Ct.  Rep.  673,  upholding  ordinance  delegating  to  municipal  assembly  power  to 
permit  erection  of  dairy  and  cow  stables  by  certain  persons. 

Cited  in  footnote  to  Re  Flaherty,  27  L.  R.  A.  529,  which  holds  valid,  ordinance 
prohibiting  beating  of  drum  on  street  without  special  permit. 

26  L.  R.  A.  715,  O'NEIL  v.  AMERICAN  F.  INS.  CO.  !66  Pa.  72,  45  Am.  St 

Rep.  650,  30  Atl.  943. 
'Waiver  of  proofs  of  loss. 

Approved  in  Smaldone  v.  Insurance  Co.  15  App.  Div.  233,  44  N.  Y.  Supp.  201. 
holding  verbal  waiver  of  proofs  of  loss  by  agent,  on  ground  that  company  dis- 
claimed liability,  binding  on  it. 

Delegation    of    lesrivlative    potiver. 

Approved  in  Anderson  v.  Manchester  Fire  Assur.  Co.  59  Minn.  192,  28  L.  R.  A. 
611,  footnote  p.  609,  50  Am.  St.  Rep.  400,  63  N.  W.  241,  and  Dowling  v.  Lan 
cashire  Ins.  Co.  92  Wis.  75,  31  L.  R.  A.  116,  footnote  p.  112,  65  N.  W.  738,  holding 
statute  authorizing  insurance  commissioner  to  prepare  standard  policy  uncon- 
stitutional as  attempted  delegation  of  legislative  power;  State  v*  Gerhardt. 
145  Ind.  484,  33  L.  R.  A.  329,  44  N.  E.  469,  holding  power  given  to  county  com 
missioners  to  permit  sale  of  liquor  in  room  where  other  business  carried  on  doe> 
not  confer  arbitrary  authority,  where  personal  fitness  of  applicant  is  to  be  de- 
termined. 

Cited  in  Potts  v.  Breen,  167  111.  76,  39  L.  R.  A.  155,  59  Am.  St.  Rep.  262,  47 
N.  E.  81,  holding  that  it  will  not  be  presumed  legislature  has  by  implication  con- 
ferred upon  school  board  power  to  require  vaccination  of  pupils;  Jermyn  v. 
Scranton,  3  Lack.  Legal  News,  119,  6  Pa.  Dist.  R.  593,  holding  act  authorizing? 
board  of  revision  to  make  assessment  in  other  than  triennial  years,  if  they  deem  it 
necessary,  unconstitutional  delegation  of  power. 

Distinguished  in  Jermyn  v.  Fowler,  186  Pa.  602,  42  W.  N.  C.  391,  40  Atl.  972, 
Reversing  3  Lack.  Legal  News,  119,  6  Pa.  Dist.  R.  593,  holding  act  authonzing 
board  of  revision  to  make  assessment  in  other  than  triennial  years,  if  they  d^nrj 
it  necessary,  not  unconstitutional  delegation  of  power;  Pratlier  v.  United  States, 
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9  App.  D.  C.  91,  holding  statutory  provision  that  no  oleoma r<?ari no  shall  bo 
sold,  except  in  packages  bearing  mark  of  commissioner,  not  delegation  of  legis- 
lative power  to  latter. 

Injanctive  relief  aflTAlnBt  adoption  of  standard  policy. 

Distinguished  in  Business  Men's  league  v.  Waddill,  143  Mo.  500,  40  L.  R.  A. 
502,  footnote  p.  501,  45  S.  W.  262,  holding  mere  possibility  of  injury  from  un- 
constitutional statute  authorizing  superintendent  of  insurance  to  adopt  standard 
policy  will  not  authorize  injunctive  relief. 

Speclml   or  local  leirlslatlon. 

Approved  in  Standard  Cattle  Co.  v.  Baird,  8  VVyo.  158,  56  Pac.  598,  holding 
provision  that  term  "home  range"  shall  be  construed  according  to  general  accepta- 
tion among  range  stock  grower  does  not  render  legislation  special :  Re  Delaware 
River  Road,  6  Northampton  Co.  Rop.  220,  holding  act  not  unconstitutional  as 
local  legislation,  although  some  localities  do  not  take  advantage  of  its  provisions, 
if  law  may  be  invoked  without  appeal  to  some  other  authority. 

Cancelation   of  policy. 

Approved  in  Backenstoe  v.  O'Xeil,  18  Pa.  Super.  Ct.  56,  holding  member  of 
mutual  fire  insurance  company  not  entitled  to  cancelation  of  policy  if  assessment 
remains  unpaid,  when  by-law  provides  that  nonpayment  renders  policy  void. 

Option   to  Buapend  la^r. 

Distinguished  in  Jannin  v.  State,  42  Tex.  Crim.  Rep.  644,  62  S.  W.  419,  96  Am. 
St.  Rep.  821,  holding  invalid  statute  making  sale  of  railroad  ticket  by  other 
than  agent  penal  offense,  if  ticket  bears  statement  that  such  sale  is  penal. 

26  L.  R.  A.  718,  JONES  v.  ST.  LOUIS  S.  W.  R.  CO,  125  Mo.  666,  46  Am.  St 
Rep.  514,  28  S.  W.  883. 

^Wbo  are  fellow  servants. 

Approved  in  Kastl  v.  Wabash  R.  Co.  114  Mich.  58,  72  N.  W.  28,  holding  switch- 
man in  employ  of  terminal  association  representing  several  railroads  not  fellow 
sen-ant  of  car  inspector  employed  by  one  of  the  railroad  companies;  Grattis  v. 
Kansas  City,  P.  &  G.  R.  Co.  153  Mo.  398,  48  L.  R.  A.  406,  77  Am.  St.  Rep.  721, 
55  S.  W.  108,  holding  conductor  and  engineer  of  freight  train  both  fellow  servants 
of  fireman.  • 

l¥lfto   Is    master. 

Cited  in  note  (37  L.  R.  A.  69,  81)  on  which  of  two  or  more  persons  is  master 
of  another  who  is  conceded  to  be  servant  of  one  of  them. 

mrho  is   paMcnver. 

Approved  in  Kansas  City,  M.  &  B.  R.  Co.  v.  Southern  R.  News  Co.  151  Mo.  385, 
45  L.  R.  A.  384,  74  Am.  St.  Rep.  545,  52  S.  W.  205,  holding  news  agent  is  passen- 
ger; Voight  V.  Baltimore  &  O.  S.  W.  R.  Co.  79  Fed.  562,  and  Chenoweth  v.  Pacific 
Exp.  Co.  93  Mo.  App.  194,  holding  express  messenger  is  passenger  for  hire; 
Young  v.  Missouri  P.  R.  Co.  93  Mo.  App.  273,  holding  one  riding  on  free  pass 
is  passenger. 

Distinguished  in  Travelers'  Ins.  Co.  v.  Austin,  116  Ga.  268,  59  L.  R.  A.  109. 
94  Am.  St.  Rep.  125,  42  S.  E.  522,  holding  paymaster  of  railroad  company 
traveling  upon  business  of  company  from  station  to  station  not  passenger. 
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Contract   «xemptiBV  c«rri«r   from   liability-. 

Approved  in  Central  R.  Co.  v.  Lippman,  110  Ga.  679,  50  L.  R.  A.  679,  36  S. 
E.  202.  holding  carrier  cannot  by  contract  exempt  itself  from  liability  to  passenger 
for  lo88  or  injury  resulting  from  its  own  or  servants'  negligence. 

Disapproved  in  Russell  v. .  Pittsburgh,  C.  C.  &  St.  L.  R.  Co.  157  Ind.  319,  55 
L.  R.  A.  258,  87  Am.  St.  Rep.  214,  61  N.  E.  678,  holding  contract  by  sleeping  car 
employee  exempting  transportation  company  from  liability  for  personal  injuries 
valid. 

26  L..  R.  A.  721,  MOSELY  v.  REILY,  126  Mo.  124,  28  S.  W.  895. 

Validity    of   Jadsmeiit    for    dellnqoent   taxes. 

Approved  in  Nolan  v.  Taylor,  131  Mo.  229,  32  S.  VV.  1144,  holding  judgment 
in  statutory  proceeding  to  enforce  tax  lien  good  against  collateral  attack,  although 
initial  letter  of  first  name  is  placed  after  .second  Christian  name. 

Disapproved  in  Turner  v.  Gregory,  151  Mo.  106,  52  S.  VV.  234,  holding  judgment 
for  delinquent  taxes  subject  to  collateral  attack  when  rendered  on  publimtion 
against  owner  by  his  middle  name  instead  of  his  Christian  name  appearing  on 
record;  Riffle  v.  Ozark  Land  &  Lumber  Co.  93  Mo.  App.  43,  holding  invalid, 
judgment  for  delinquent  taxes  rendered  on  constructive  service  against  owner  by 
his  initials,  instead  of  his  full  name  appearing  by  record  title. 

Identity   of  KrB.ntor   with   preeedins   grantee. 

Approved  in  Geer  v.  Missouri  Lumber  &  Min.  Co.  134  Mo.  95,  56  Am.  St.  Rep. 
489,  34  S.  W.  1099,  holding  identity  of  grantee  under  patent  with  grantor  ii. 
subsequent  deed  is  prima  facie  sufficiently  shown  when  name  is  same  and  lanii 
conveyed   identical,  although  different   residence  given. 

Initials  aa  notice  of  fall  name. 

Distinguished  in  Green  v.  Meyers,  98  Mo.  App.  443,  72  S.  W.  128,  holding 
initials  of  judgment  debtor  in  abstract  of  judgment  sufficient  notice  of  full  name. 

26  L.  R.  A.  723,  SINDLINGER  v.  KANSAS  CITY,  126  Mo.  315,  28  S.  VV.  857. 

Dnty  to  keep  streets  safe. 

Approved  in  Chicago  v.  Kohlhof,  64  111.  App.  353,  holding  city  required  to  keep 
streets  reasonably  safe  for  use  in  usual  manner:  Missouri- Edison  Electric  Co.  v. 
Weber,  102  Mo.  App.  104,  76  S.  W.  736,  holding  cover  of  manhole  need  not  be 
BO  constructed  as  to  bear  as  much  weight  as  rest  of  street. 

Defective    railinar* 

Cited  in  footnote  to  Kinney  v.  Onstetl,  38  L.  R.  A.  665,  which  holds  owner 
of  premises  not  liable  for  fall  of  person  while  leaning  against  defective  railiu^ 
on  platform  of  grain  elevator. 

Contributory    neKligrence. 

Approved  in  Wheat  v.  St.  Louis,  179  Mo.  579,  64  L.  R.  A.  294.  78  S.  \V.  7J>0, 
holding  driver  who,  with  knowledge  of  obstruction,  attempts  to  turn  round  witli- 
out  paying  attention  to  his  course,  guilty  of  contributory*  negligence. 

Nesrllflrence    as    question    of    laifv. 

Approved  in  Luckel  v.  Century  Bldg.  Co.  177  Mo.  630,  76  S.  W.  1035,  approving 
instruction  that  certain  line  of  conduct  is  negligence. 
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26  L.  H.  A.  727,  THOMAS  v.  MASON,  39  W.  Va..  526,  20  S.  E.  580. 
BlMiadjniiiiiB  to  eompel   paj-ment   of  cla.im. 

Approved  in  Bacon  v.  Tacoma,  19  Wash.  677,  54  Pac.  609,  holding  mandamus 
proper  remedy  to  compel  payment  of  city  warrants  disputed  on  ground  that  they 
have  been  paid  or  are  forgeries. 

Cited  in  County  Court  v.  Holt.  53  W.  Va.  536,  44  S.  E.  887  (dissenting 
opinion),  majority  holding  justice  of  peace  may  entertain  suit  against  county 
court  to  compel  payment  of  claim,  and  is  not  restricted  to  remedy  by  mandamus. 

Blaiftlcipal  ponvers  and  liabilities  In  times  of  epidemic. 

Approved  in  Warner  v.  Stebbins,  111  Iowa,  88,  82  N.  W.  457,  holding  township 
board  of  health  may  enjoin  city  from  maintaining  pest  house  on  land  owned  by  it. 

Cited  in  Yates  v.  Taylor  County  Court.  47  W.  Va.  388,  35  S.  E.  24,  to  point 
that  contingent  liability  of  town  may  be  shown. 

Cited  in  footnotes  to  Frazer  v.  Chicago,  51  L.  R.  A.  306,  which  holds  estab- 
Ushnient  of  smallpox  hospital  not  taking  or  damaging  of  adjoining  property; 
Daniel  v.  Putnam  County.  54  L.  R.  A.  292,  which  denies  right  of  county  officials 
to  make  cost  of  vaccine  matter  a  county  charge;  Twyman  v.  Frankfort,  64  L.  R. 
A.  572,  which  denies  liability  of  municipality  for  negligent  acts  of  officials  in 
enforcing  provisions  of  ordinance  for  removal  of  smallpox  patient  to  pest  house. 

Cited  in  note  (26  L.  R.  A.  727)  on  special  powers  and  liabilities  of  municipali- 
ties in  times  of  epidemic. 

Po'vrer  of  b4>ard  of  health. 

Cited  in  footnotes  to  Davock  v.  Moore,  28  L.  R.  A.  783,  which  sustains  legis- 
lative power  to  provide  for  city  board  of  health  with  power  to  incur  expenses 
without  city's  consent;  Wilson  v.  Alabama  G.  S.  R.  Co.  52  L.  R.  A.  .357,  which 
holds  void,  order  of  board  of  health  against  any  person  entering  state  until 
farther  order  of  board. 

Cited  in  note  (26  L.  R.  A.  490)  on  quarantine  regulations  by  health  au- 
thorities. 

Rlflrbt  of  levlslatare  to  empotiver  city  to  buy  and  sell   fuel. 

Cited  in  footnote  to  Re  Municipal  Fuel  Plants,  60  L.  R.  A.  592,  which  denies 
power  of  legislature  to  empower  city  to  buy  and  sell  fuel  in  competition  with 
individuals,  except  in  case  of  great  scarcity. 

Manl«lpal   poorer   over   nuisances- 
Cited  in  note   (38  L.  R.  A.  315,  322)   on  municipal  power  over  nuisances  at- 
fecting  safety,  health,  and  persona]  comfort. 

26  L.  R.  A.  733,  JORY  v.  SUPREME  COUNCIL  A.  L.  OF  H.  105  Cal.  20,  46  Am. 
St.  Rep.  17,  38  Pac.  524. 

SubstltatloB   of  beaellelarles. 

Approved  in  Grimbley  v.  Harrold,  125  Cal.  29,  73  Am.  St.  Rep.  19,  57  Pac. 
558,  holding  that  member  of  benefit  society  who  agrees  not  to  change  beneficiary 
in  policy  if  latter  will  pay  assessments  cannot  violate  his  agreement. 

Cited  in  footnote  to  Carson  v.  Vicksburg  Bank.  37  L.  R.  A.  559,  which  denies 
right  to  substitute  other  persons  for  wife  as  beneficiary  of  endowment  certificate. 

Cited  in  note  (49  L.  R.  A.  750)  on  power  of  insured  to  destroy  rights  of  bene- 
ficiary. 
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Failure   to   dtanve   benellciary* 

Approved  in  Courtois  v.  Grand  Lodge,  A.  O.  U.  W.  135  Cal.  557,  87  Am.  St.  Rep. 
137,  67  Pac.  970,  holding  divorced  wife  named  as  beneficiary  in  policy  entitltsi 
to  fund  as  against  second  wife  and  children,  where  no  change  of  beneficiary  wa-; 
attempted. 

Itftereat    of    benellclary. 

Approved  in  Supreme  Council  A.  L.  of  H.  v.  Gehrenbeck,  124  Cal.  44,  56  Pac, 
640,  holding  interest  of  beneficiary  named  in  benefit  certificate  a  mere  expectancy 
which  does  not  ripen  into  a  right  until  death  of  insured;  Cade  v.  Head  Camp,  P.  J- 
W.  W,  27  Wash.  224,  67  Pac.  603,  holding  wife  has  not  such  vested  interest  in 
policy  delivered  to  her  as  will  prevent  husband  from  naming  volunteer  as  new 
beneficiary,  although  assessments  paid  with  community  money. 

Cited  in  footnotes  to  Carpenter  v.  Knapp,  38  L.  R.  A.  128,  which  denies  as- 
signable interest  of  beneficiary  in  endowment  certificate,  where  assured  has  right 
to  change  beneficiary;  Thomas  v.  C^hran,  46  L.  R.  A.  160,  which  holds  interest 
in  benefit  certificate  goes  to  representative  of  beneficiary  dying  before  insured. 

Payment   of   ajiaeaaiaents* 

Cited  in  Clark  v.  Supreme  Council  R.  A.  176  Mass.  471,  57  N.  E.  787,  holding 
wife  who  paid  assessments  on  benefit  certificate  and  advanced  money  on  hus- 
band's false  assurance  that  certificate  was  payable  to  her  cannot  recover  out  of 
fund. 

26  L.  R.  A.  737,  Re  ST.  PAUL  GERMAN  INS.  CO.  58  Minn.  163,  49  Am.  St  Rep. 

497,  59  N.  W.  996. 
Ijlmitatlon   as   to   commencement  of  anlt. 

Approved  in  Rottier  v.  German  Ins.  Co,  84  Minn.  119,  86  N.  W.  888,  holding 
statutory  limitation  restricting  suit  on  policy  to  two  years  after  loss  begins  to 
run  from  date  of  fire,  and  not  from  expiration  of  time  to  file  proofs  of  loss: 
]  IcCallum  V.  National  Credit  Ins.  Co.  84  Minn.  137,  86  N.  W.  892,  holding,  after 
adjustment  of  loss,  company  liable  on  settlement  and  not  limited  by  provision 
in  policy  as  to  time  of  commencing  suit;  Kaufman's  Assigned  Estate,  22  Pa. 
Co.  Ct.  392,  holding  th^t  if  debt  not  barred  when  assignment  made,  creditor  may 
claim  from  assigned  estate  after  action  against  debtor  barred. 

26  L.  R.  A.  739,  HALUPTZOK  v.  GREAT  NORTHERN  R.  CO.  55  Minn.  446, 

67  N.  W.  144. 
I^lablllty  of  ratlnvay   for  act  of  one  asalstlnar  employee. 

Approved  in  Leavenworth  Electric  R.  Co.  v.  Cusick,  60  Kan.  597,  72  Am.  St 
Rep.  374,  57  Pac.  519,  holding  street  railway  liable  for  injury  due  to  act  of  on« 
to  whom  employee  deputed  performance  of  his  duties. 

Distinguished  in  Landers  v.  Ohio  River  R.  Co.  46  W.  Va.  507,  33  S.  E.  296, 
holding  railroad  company  liable  for  act  of  conductor  who  directed  another  Ui 
kick  trespasser  from  train. 

26  L.  R.  A  741,  LORD  v.  AMERICAN  MUT.  ACCI.  ASSO.  89  Wis.  19,  46  Am. 

St.  Rep.  815,  61  N.  W.  293. 
Parol   testimony   to   T^ary   ^vrrltten   release. 

Approved  in  Jackowski  v.  Illinois  Steel  Co.  103  Wis.  453,  79  N.  W.  757,  holding, 
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in    absence  of  fraud  or  mistake,  parol   testimony  not  admissible  to  enlarge  or 
modify  written  release  of  claim  for  personal  injuries. 

Recovery  under  accident  policy. 

Approved  in  Fuller  v.  Locomotive  Engineers*  Mut.  Life     Acci.  Ins.  Asso.  122 

Mich.  552,  48  L.  R.  A.  88,  footnote  p.  86,  80  Am.  St.  Rep.  598,  81  N.  W.  326, 

holding  under  by-law  providing  for  full  payment  in  case  of  amputation  of  limb 

(whole  hand  or  foot),  full  amount  Qot  recoverable  on  amputation  of  one  fourth 

of  foot. 

Cited  in  footnote  to  Mog^  v.  Soci^t^  de  Bienfaisance  St.  Jean  Baptiste,  35  L.  R. 
A.  736,  which  holds  total  blindness  resulting  from  accident  covered  by  policy. 

Cited  in  note  (38  L.  R.  A.  536,  540)  on  what  constitutes  total  disability  of 
insured. 

Dinmblllty   to    follo^r   any    occnpatlon. 

Cited  in  Monahan  v.  Supreme  Lodge  O.  of  C.  K.  88  Minn.  229,  92  N.  W.  972^ 
holding,  if  injured  person  unable  to  do  all  essential  acts  necessary  in  prosecution 
of  occupation,  he  is  disabled  from  "following  any  occupation." 

26  L.  R.  A.  743,  INTERNAL  IMPROV.  FUND  v.  LEWIS,  34  Fla.  424,  43  Am.  St. 

Rep.  209,  16  So.  325. 
Interest   allonvable  on  OTerdne  conpons* 

Approved  in  Fox  v.  Hartford  &  W.  H.  Horse  R.  Co.  70  Conn.  11,  38  Atl.  87U 
holding  interest  allowable  on  overdue  coupons,  especially  after  demand  of  pay- 
ment. 

26  L.  R.  A.  746,  WILLIAMS  v.  KIMBALL,  35  Fla.  49,  48  Am.  St.  Rep.  238,  1ft 

So.  783. 
Riflrbt    to   inherit. 

Approved  in  Moore  v.  Moore,  169  Mo.  441,  58  L.  R.  A.  454,  69  S.  W.  278,  hold- 
ing illegitimate  child  authorized  by  statute  to  inherit  on  part  of  mother  may 
take  her  share  in  estate  of  mother's  brother,  who  died  after  her;  McCully  v* 
Warrick,  61  N.  J.  Eq.  610,  46  Atl.  949,  holding  illegitimate  children  of  same 
mother  cannot  inherit  from  each  other;  Shepherd  v.  Carlin,  99  Tenn.  66,  41  S.  W^ 
340,  holding  statute  legitimating  slave  marriages  confers  right  of  inheritance 
from  parents,  but  no  riglit  of  collateral  inheritance. 

Cited  in  footnotes  to  Leonard  v.  Braswell,  36  L.  R.  A.  707,  which  sustains 
right  of  offspring  of  bigamous  marriage,  void  where  entered  into,  to  inherit  lands 
in  state  declaring  such  issue  legitimate;  Moore  v.  Moore,  58  L.  R.  A.  451,  which 
sustains  bastard's  right  to  inherit  from  brother  of  deceased  mother. 

Issue  of  slave  marriaarc* 

Approved  in  Butler  v.  Butler,  161  111.  457,  44  N.  E.  203,  holding  slave  marriage- 
validated  by  cohabitation  subsequent  to  emancipation. 

Overruled  in  Adams  v.  Sneed,  41  Fla.  157,  25  So.  893,  holding  issue  of  slave 
marriage  not  ratified  after  emancipation,  neither  legitimate  nor  illegitimate. 

Rivltt  of  mother  of  illearitimate  child  to  sne  for  neffli^ent  honiiclde. 

Approved  in  Alabama  &  V.  R.  Go.  v.  Williams,  78  Miss.  216,  51  L.  R  A.  837, 
84  Am.  St.  Rep.  624,  28  So.  853,  holding  mother  of  illegitimate  child  cannot 
maintain  suit,  under  statute  giving  mother  right  of  action  for  negligent  killings 
of  child. 
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Conflict  of  lA^rs. 

Approved  in  Irving  v.  Ford,  183  Mass.  451,  65  L.  R.  A.  184,  97  Am.  St.  Rep. 
447,  67  N.  £.  306,  holding  statute  legitimating  children  of  slave  marriage  recog- 
nized by  father  as  his  not  binding  on  father  domiciled  in  another  state. 

Cited  in  footnote  to  Fowler  v.  Fowler,  59  L.  R.  A.  317,  which  holds  tMistard 
legitimated  by  laws  of  parents'  domicil  through  their  marriage,  legitimate  every- 
where. 

26  L.  R.  A.  749,  HUMBOLDT  COUNTY  v.  LANDER  COUNTY,  22   Nev.    24S. 
58  Am.  St.  Rep.  750,  38  Pac.  578. 

26  L.  R.  A.  751,  ST.  LOUIS,  K.  k  N.  W.  R.  CO.  v.  CLARK,  121  Mo.  169,  2o 

S.  W.  192,  906. 
Railroad's    Interest    In    rlsht    of    nvay. 

Approved  in  Boyce  v.  Missouri  P.  R.  Co.  168  Mo.  590,  58  L.  R.  A.  444,  68  S.  W. 
920,  holding  railroad  acquires  perpetual  and  continuous  easement  in  its  right  of 
way  as  long  as  it  uses  it  for  railroad  purposes. 

Evidence  of  other  sales   to  show  valne. 

Approved  in  Markowitz  v.  Kansas  City,  125  Mo.  490,  46  Am.  St.  Rep.  498,  28 
S.  VV.  642;  lie  Forsyth  Boulevard,  127  Mo.  422,  30  S.  VV.  188;  St.  Louis  Terminal 
H.  Co.  V.  Ueiger,  139  Mo.  320,  40  S.  VV.  947, — holding  .evidence  of  sales  of  similar 
property  in  same  neighborhood  about  same  time  admissible  to  show  value  oi 
land  sought  to  be  taken;  ►St.  Louis,  O.  H.  &  C.  R.  Co.  v.  Fowler,  142  Mo.  678,  44 
S.  W.  771,  holding  evidence  of  sales  of  land  not  similar  in  character  inadmia«iblt; 
on  question  of  value  of  particular  tract. 

Benefit    of    statute    of    frauds. 

Approved  iu  Shelton  v.  Thompson,  96  Mo.  App.  332,  70  S.  W.  256,  holding 
benefit  of  statute  of  frauds  cannot  be  claimed  by  one  not  party  to  contract; 
B.  Roth  Tool  Co.  V.  Champ  Spring  Co.  93  Mo.  App.  537,  67  S.  W.  967,  holding 
statute  of  frauds  cannot  b(>  availed  of  to  invalidate  contract  by  one  not  a  party 
to  it. 

Interest    on    at^ard. 

Approved  in  Chicago,  S.  F.  &  C.  R.  Co.  v.  Eubanks,  130  Mo.  274,  32  S.  W.  658, 
holding  railroad  company  not  liable  for  interest  on  award  paid  into  court  and 
left  there  by  landowner  pending  disposition  of  exceptions  to  award;  St.  Loui:s. 
O.  H.  &  C.  K.  Co.  V.  Fowler,  142  Mo.  688,  44  S.  W.  771,  holding  if  landowner  does 
not  withdraw  money  deposited  in  condemnation  proceedings,  he  is  entitled  to 
interest  which  money  earns  while  in  custody  of  court. 

ESxceptlon    to   at^ard. 

Approved  in  Leavenworth  Terminal  R.  &  Bridge  Co.  v.  Atchison,  137  Mo. 
229,  37  S.  VV.  913,  holding  tiling  of  repoit  and  payment  of  damages  complete 
appropriation,  but  parties  have  ten  days  after  notice  to  except  to  award. 

Reservation  to  landoiirner. 

Approved  in  St.  Louis,  K.  &  N.  VV.  R.  Co.  v.  Knapp-Stout  k  Co.  Co.  160  Mo, 
407,  61  S.  W.  300,  holding  railroad  may  reserve  to  owner  of  land  condemned, 
surface  crossings  over  its  projected  roadbed. 

Cited  in  footnote  to  Louisville  &  N.  R.  Co.  v.  Pittsburgh  &  K.  Coal  Co.  55 
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Li-    R-    A.  601,  which  denies  power  of  railroad  company  to  bind  itself  to  coal 
dealer  not  to  allow  use  of  switch  traek  for  hauling  coal  of  other  dealers. 

Cited  in  note  (26  L.  It  A.  754)  on  mitigation  of  damages  in  condemnation 
cases  by  reserving  to  landowner  an  estate,  rights,  or  easements  in  respect  to 
the  property. 

Co ■&>& cretins  track  nvitlt   n«iflrltborinflr  ••tabllaltment* 

Distinguished  in  St.  Louis,  K.  &  N.  W.  R.  Co.  v.  Knapp-Stout  &  Co.  Co.  160 
Mo.  415,  61  S.  W.  300,  holding  railroad  company  not  required  to  connect  its  track 
with    neighboring  lumber  yard  when  highway  intervenes. 

UtteAMvire  of  damages* 

Cited  in  St.  Louis,  K.  &  N.  W.  R.  Co.  v.  Knapp-Stout  &  Co.  Co.  160  Mo.  412, 
61  S.  W.  300,  holding  measure  of  damages  in  condemnation  proceedings  is  market 
value  of  land  taken  and  damages  to  remainder,  less  any  benefits  peculiar  to  it. 

FencInflT   tracli'ii. 

Approved  in  Smith  v.  Missouri,  K.  &  T.  R.  Co.  94  Mo.  App.  401,  68  S.  W.  238, 
holding*  railroail  company  not  required  to  fence  tracks  inside  corporate  limits, 
but  may  do  so. 

Cited  in  Schaj'er  v.  St.  Louis  &  H.  R.  Co.  144  Mo.  174,  45  S.  W.  1075  (same  case 
in  76  Mo.  App.  132,  after  rismand  by  supreme  court),  refusing  to  take  jurisdic- 
tion of  case. 

26  L.   R.  A.  765,  SWEARINGEN  v.  LAHXER,  93  Iowa,  147,  57  Am.  St.  Rep. 
261,  61  N.  W.  431. 

Tender    of    overdue    Interest. 

Approved  in  Connecticut  31ut.  L.  Ins.  Co.  v.  Westerhoff,  58  Neb.  381,  76  Am. 
St.  Rep.  101,  78  N.  W.  724,  holding  tender  of  overdue  interest  after  default  does 
not  deprive  mortgagee  of  his  right  of  foreclosure. 

Neceasity    of    demand    or   notice   of   election. 

Approved  in  Jurgensen  v.  Carlsen,  97  Iowa,  631,  66  N.  W.  877,  holding  neith- 
er demand  nor  notice  of  election  necessary  as  condition  precedent  to  foreclosure 
of  overdue  mortgage. 

Declaring  'vrltole   debt  due  npon   default. 

Approved  in  Van  Vechten  v.  Jones,  104  Iowa,  440,  73  N.  W.  1032,  holding  mort- 
gagor may  declare  whole  debt  due,  if  interest  coupon  not  paid  within  time  to 
which  payment  was  extended;  Houston  v.  Curran,  101  IlL  App.  206,  holding 
stipulation  that  mortgagee  may  declare  entire  principal  due  upon  default  in 
payment  of  principal  or  interest  valid. 

Waiver  of  default  by   delay  In   forecloalngr. 

Approved  in  Kansas  Loan  &  T.  Co.  v.  Gill,  2  Kan.  App.  492,  43  Pac.  991,  hold- 
ing mortgagee's  delay  in  foreclosure  on  default  of  payment  of  interest  not 
waiver  of   right. 

Plea  of  ivalver  of  rivbt  of  election. 

Approved  in  Pierson  v.  Benedict,  5  Kan.  App.  792,  48  Pac.  996,  holding  waiver 
of  right  of  election  should   be   pleaded. 
L.  R.  A.  Au.— Vol.  III.— 69. 
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26  L.  R.  A.  767,  DES  MOINES  CITY  R.  CO.  v.  DES  MOINES,  90  lawa,  770, 

58  N.  W.  906. 
R«peal  or  modillcatlon  of  ordinance. 

Limited  in  Snouffer  v.  Cedar  Rapids  &  M.  C.  R.  Co.  118  Iowa,  305,  92  X.  W.  79, 
holding  ordinance  authorizing  street  railway  to  lay  tracks  in  street  may  be  re- 
pealed or  modified  in  exercise  of  reasonable  discretion. 

26  L.  R.  A.  769,  REIPE  v.  ELTING,  89  Iowa,  82,  48  Am.  St.  Rep.  356,  56  N. 

W.  285. 
Violation   of  stain  to  as   n«vlisence. 

Approved  in  Quinn  v.  O'Keeffe,  9  App.  Div.  71,  41  N.  Y.  Supp.  116,  holding 
fact  that  person  receiving  injury  was  on  wrong  side  of  road  will  not  prevent  him 
from  recovering  damages;  Cook  v.  Fogarty,  103  Iowa,  504,  39  L.  R.  A.  489.  72 
N.  W.  677fc  holding  possibility  of  discovering  approach  of  another  in  time  to  turn 
to  right  on  highway  does  not  establish  negligence  in  not  doing  so. 

Cited  in  footnotes  to  Perlstein  v.  American  Exp.  Co.  62  L.  R.  A.  959,  which 
holds  violation  of  statute  requiring  drivers  to  turn  to  right  shown  by  collision 
with  one  driving  close  to  sidewalk  on  right-hand  side  of  highway;  Winter  v. 
Harris,  64  L.  R.  A.  643,  which  holds  person  on  left  of  center  of  full  width  of 
road  in  fault,  though  on  right  of  center  of  macadamized  part;  Queen  v.  Dayton 
Coal  &  I.  Co.  30  L.  R.  A.  82,  which  holds  violation  of  statute  against  hiring  boy 
under  twelve  to  work  in  mine,  negligence  per  se;  Marino  v.  Lehmaier,  61  L. 
R.  A.  812,  which  holds  violation  of  penal  statute  against  employing  children  of 
certain  age  in  factory,  negligence. 

Snbrosatlon    of  anrety. 

Cited  in  Woods  v.  Douglas,  46  W.  Va.  667,  33  S.  E.  771,  holding  surety  entitled 
to  subrogation  over  one  taking  deed  of  trust  with  knowledge  that  surety  paid 
debt. 

26  L.  R.  A.  773,  METROPOLITAN  WEST  SIDE  ELEV.  R.  CO.  v.  STICKXEY. 
150  111.  362,  37  N.  E.  1098. 

Followed  without  discussion  in  Metropolitan  West  Side  Elev.  R,  Co.  v.  Clancy, 
153  111.  270,  38  N.  E.  557. 
Damaarea  to  land  not  taken. 

Approved  in  Allmon  v.  Chicago,  P.  &  M.  R.  Co.  155  111.  20,  39  N.  E.  509; 
Metropolitan  West  Side  Elev.  R.  Co.  v.  White,  166  111.  380,  46  N.  E.  978;  Davis 
V.  Northwestern  Elev.  R.  Co.  170  111.  602,  48  N.  E.  1058;  Metropoliten  West 
Side  Elev.  R.  Co.  v.  Springer,  171  111.  181,  49  N.  E.  416;  Galesburg  &  G.  E.  R. 
Co.  V.  Milroy,  181  111.  246,  54  N.  E.  939,  — holding  measure  of  damages  to  land 
not  taken  by  railroad  is  effect  of  construction  of  road  upon  its  market  value; 
Rockford  v.  Doughty,  103  111.  App.  49,  holding  damage  to  land  not  taken  for 
public  improvement  determined  by  its  value  before  and  after  the  improvement: 
Chicago  V.  Anglum,  104  111.  App.  190,  holding,  in  aacertaining  damages  to  prop- 
erty none  of  which  is  taken,  entire  improvement  made  by  city  must  be  con-^id- 
ered,  and  not  merely  part  of  it. 

SettlnflT  off  benefits  aarainat   damairea. 

Approved  in  Chicago  v.  Lonergan,  196  111.  525,  63  N.  E.  1018,  holding  benefits 
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arising  from  change  of  grade  must  be  such  as  affect  market  value  or  use  of 
land,  and  capable  of  measurement;  Brokaw  v.  Highway  Comrs.  99  III.  App.  417. 
holding  benefits  enjoyed  in  common  by  owners  of  surrounding  property  cannot  be 
considered  in  estimating  damages  due  to  opening  of  new  road;  Chicago  v.  Le 
MojTie,  56  C.  C.  A.  283,  119  Fed.  667,  holding  benefit  derived  from  trolley  system 
in  common  with  other  property  cannot  be  offset  against  actual  damages  arising 
from  construction  of  viaduct. 

Cited  in  footnote  to  Beveridge  v.  Lewis,  59  L.  R.  A.  581,  which  denies  right 
to  deduct  benefits  from  damages  in  exercise  of  eminent  domain  by  individual. 

IWbat   are  special  beneflta. 

Approved  in  Fahnestock  v.  Peoria,  171  111.  457,  49  N.  E.  496,  holding  any  in- 
crease in  market  value  of  land  by  proposed  improvement  a  special  benefit;  Blair 
V.  Charleston,  43  W.  Va.  71,  35  L.  R.  A.  857.  64  Am.  St.  Rep.  837,  26  S.  E.  341. 
holding  special  benefit  is  enhancement  in  value  by  reason  of  public  in(provement, 
as  distinguished  from  general  benefits  to  whole  community. 

Jumt    compensation. 

Approved  in  Phillips  v.  Scales  Mound,  195  111.  363,  63  N.  £.  180,  holding  just 
compensation  means  payment  of  such  sum  as  will  make  landowner  whole. 

26  L.  R.  A.  779,  STATE  v.  MASOX,  26  Or.  273,  38  Pac.  130. 
editor's  responsibility  for  libel  published  in  ne^rspaper. 

Cited  in  Ex  parte  Mason,  29  Or.  20,  54  Am.  St.  Rep.  772,  43  Pac.  651,  to 
statement  that  defendant  was  convicted  by  reason  of  carelessness  in  suffering 
libel  to  appear  in  paper  of  which  he  was  editor. 

Cited  in  footnote  to  Smith  v.  Utley,  35  L.  R.  A.  620,  which  holds  managing 
editor  responsible  for  libel  published  in  newspaper. 

Master's  liability  for  act  of  servant. 

Cited  in  note.  (27  L.  R.  A.  199)  on  master's  civil  responsibility  for  wrongful 
or  negligent  act  of  servant  or  agent  toward  one  who  has  no  claim  on  master  by 
reason  of  contract,  incipient  or  perfected. 

26  L.  R.  A.  784,  KING  v.  McLEAN  ASYLUM,  12  C.  C.  A.  145,  21  U.  S.  App. 

481,  64  Fed.  331. 
Jurisdiction   of   Federal   court. 

Approved  in  Pullman's  Palace  Car  Co.  v.  Washburn,  66  Fed.  794,  holding  Fed- 
eral court  has  jurisdiction  of  proceeding  by  scire  facias  to  enforce  liability  for 
costs,  without  reference  to  amount  in  controversy  or  citizenship  of  parties; 
Grand  Trunk  R.  Co.  v.  Tennant,  14  C.  C.  A.  191,  21  U.  S.  App.  882,  66  Fed.  923, 
holding  description  of  corporation  as  of  particular  state  sufficient  shpwing  of 
citizenship  to  confer  jurisdiction,  in  absence  of  specific  objection;  Re  Storti,  J09 
Fed.  808,  holding  petition  for  habeas  corpus  on  ground  that  prisoner  is  in  cus- 
tody in  violation  of  Constitution,  law,  or  treaty  of  United  States  must  specify 
facts  relied  on;  Hale  v.  Coffin,  114  Fed.  574,  holding  Federal  court  has  jurisdic- 
tion of  suit  to  subject  assets  of  estate  of  deceased  stockholder  in  hands  of  leg- 
atee, to  assessment  made  against  stockholder  under  foreign  statute. 

Appellate    revie^r. 

Approved  in  Blake  v.  United  States,  18  C.  C.  A.  118,  33.  U.  S.  App.  376,  71 
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Fed.  287,  holding  cliarge  as  whole  will  be  presumed  correct  where  only  detached 
sentence  is  brought  up;  Philip  Schneider  Brewing  Co.  v.  American  Ice  Mach. 
Co.  23  C.  C.  A.  100,  40  U.  S.  App.  382,  77  Fed.  149,  holding  objections  as  to 
amount  or  informality  of  verdict  not  available  on  appeal  unless  brought  to  at- 
tention of  trial  court. 

Dicta    In    opinion* 

Approved  in  Shute  v.  Morley  Sewing  Mach.  Co.  12  C.  C.  A.  358,*  21  U.  S.  App. 
526,  64  Fed.  369,  and  Hubbell  v.  Houghton,  86  Fed.  550,  holding  dicta  in  opinion 
not  of  obligatory  force;  Re  Peabody,  55  C.  C.  A.  364,  118  Fed.  266,  holding  parts 
of  opinion  evidently  dicta,  and  in  which  it  does  not  appear  all  the  justices 
concurred,  not  binding. 

Obviation   of    irresularity. 

Approved  in  Gregory  v.  Pike,  15  C.  C.  A.  41,  21  U.  S.  App.  658,  67  Fed.  846, 
holding  irregularity  in  making  person  party  defendant  not  ground  for  reversal  or 
modification  when  subsequently  obviated. 

Defense*   to  foreign   Jndarment. 

Approved  in  Union  &  P.  Bank  v.  Memphis,  49  C.  C.  A.  466,  111  Fed.  572, 
holding,  where  foreign  judgment  is  sued  upon  or  pleaded  in  bar,  tliose  defenses 
only  can  be  interposed  which  might  be  made  to  it  at  home. 

Habeas    corpus. 

Cited  in  note  (64  L.  R.  A.  517)  on  right  of  insane  person  to  institute  habeas 
corpus  proceedings  by  next  friend. 

Recovery   of  pension   money. 

Approved  in  Pooler  v.  United  States,  62  C.  C.  A.  319,  127  Fed.  621,  holding 
right  of  United  States  to  recover  moneys  wrongfully  received  by  pensioner 
exists  at  common  law  and  is  not  superseded  by  penal  suit  authorized  by  statute. 


26  L.  R.  A.  799,  MARR  v.  RAY,  151  111.  340,  37  N.  E.  1029. 

Statute  of  frauds. 

Approved  in  Peck  v.  McCormick  Harvesting  Mach.  Co.  94  111.  App.  591, 
holding  statute  of  frauds  applichble  in  action  at  law  to  oral  contract  not  to 
be  performed  within  one  year,  although  there  has  been  partial  performance; 
Gernand  v.  Schmitt,  89  111.  App.  550,  holding  parol  lease  of  premises  for  terra 
of  over  four  years  invalid  under  statute  of  frauds. 

Cited  in  note  {26  L.  R,  A.  801)  on  compensation  for  use  of  premises  where 
lease  is  invalid  under  statute  of  frauds. 

Distress    for    rent. 

Approved  in  Tanton  v.  Boomgarden,  89  III.  App.  603,  holding  interest  not 
collectible  in  proceeding  in   distress  for  rent. 

Cited  in  footnote  to  Hutsell  v.  Deposit  Bajik,  39  L.  R.  A.  403,  which  holds 
right  of  distress  does  not  pass  to  assignee  of  rent  note. 

Action   for  use  and   occupation. 

Approved  in  Hill  v.  Coal  Valley  Min.  Co.  103  111.  App.  43,  holding  action  for 
use  and  occupation  founded  on  contract,  express  or  implied,  and  relation  of 
landlord  and  tenant  must  exist  between  parties. 
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Tenancy   at   nvlll. 

Cited  in  German  State  Bank  v.  Herron,  111  Iowa,  27,  82  N.  W.  430,  holding  ten- 
ant Tvho  continues  in  possession  with  landlord's  assent  after  expiration  of  term 
becomes  tenant  at  will. 

^6  L.  R.  A.  803,  THOMPSON  v.  NIGGLEY,  53  Kan.  664,  35  Pac.  290. 

DnreM  by  threat  of  imprisonment  of  hnaband* 

Approved  in  Beaton  v.  Norton  County  State  Bank,  59  Kan.  292,  52  Pac.  876, 
holding  contract  executed  by  wife  because  of  threatened  arrest  of  her  husband 
not  binding  upon  her;  Heaton  v.  Norton  County  State  Bank,  5  Kan.  App.  502, 
47  Pac.  576,  holding  deed  of  homestead  obtained  from  wife  by  threat  to  arrest 
husband  void  for  undue  influence,  whether  latter  guilty  or  not;  Gorringe  v.  Reed, 
23  Utah,  137,  90  Am.  St.  Rep.  692,  63  Pac.  902,  holding  wife  may  avoid  deed  in- 
•dueed  by  threat  to  imprison  husband. 

Recovery    of   money   imid    nnder   dnrewi. 

Cited  in  footnote  to  First  Nat.  Bank  v.  Sargent,  59  L.  R.  A.  296,  which 
sustains  right  to  recover  back  money  paid  under  duress. 

^6  L.  R.  A.  806,  WALLACE  v.  TRAVELERS'  INS.  CO.  54  Kan.  442,  45  Am.  St 

Rep.  288,  38  Pac.  489. 
Po^ver  of  attorney  to  mortsraare. 

Approved  in  Oregon  Mortg.  Co.  v.  Hersner,  14  Wash.  518,  45  Pac.  40,  hold- 
ing husband  under  general  power  of  attorney  from  wife,  authorizing  him  to 
mortgage  their  real  estate,  may  mortgage  homestead. 

26  L.  R.  A.  810,  HAYNES  v.  RALEIGH  GAS  CO.  114  N.  C.  203,  41  Am.  St.  Rep. 

786,  19  S.  E.  344. 
Presumption  of  nesrllffence. 

Approved  in  Denver  Consol.  Electric  Co.  v.  Simpson,  21  Colo.  375,  31  L.  R. 
A.  569,  41  Pac.  499,  holding  fact  that  detached  electric  wire  hung  down  in  public 
alley  so  as  to  endanger  travel,  prima  facie  evidence  of  negligence  on  part  of 
company  maintaining  it;  Newark  Electric  Light  &  Power  Co.  v.  Ruddy,  62  N.  J. 
L.  506,  57  L.  R.  A.  625,  41  Atl.  712,  holding  proof  that  electric  light  wire  normal- 
ly suspended  upon  poles  was  trailing  broken  on  sidewalk  raises  presumption 
of  negligence;  Boyd  v.  Portland  Electric  Co.  40  Or.  131,  57  L.  R.  A.  622,  66  Pac. 
576,  holding  presumption  of  negligence  on  part  of  electric  company  arises  when 
injury  results  to  traveler  in  street  from  broken  live  wire  hanging  near  ground; 
Snyder  v.  Wheeling  Electrical  Co.  43  W.  Va.  669,  39  L.  R.  A.  503,  64  Am.  St. 
Rep.  922,  28  S.  E.  733,  holding  mere  fact  that  electric  wire  falls,  if  unexplained, 
sufficient  prima  facie  proof  of  negligence;  Walters  v.  Denver  Consol.  Electric 
Light  Co.  17  Colo.  App.  195,  68  Pac.  117,  holding  evidence  that  plaintiff  received 
injuries  from  uninsulated  wire  while  replacing  glass  insulator  on  bracket  is 
prima  facie  proof  of  negligence  of  defendant  electric  light  company;  Raleigh 
Hosiery  Co.  v.  Raleigh  &  G.  R.  Co.  131  N.  C.  239,  42  S.  E.  602,  holding  presump- 
tion of  negligence  arises  from  fact  that  railroad  engine  set  fire  to  property. 

Cited  in  Gannon  v.  Laclede  Gaslight  Co.  145  Mo.  536,  43  L.  R.  A.  515,  47 
S.  W.  907   (dissenting  opinion),  majority  holding  electric  company  maintaining 
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overhead  wires  in  public  alley  prima  facie  liable  for  injuries  to  one  rightfully  in 
alley,  by  live  grounded  wires. 

Cited  in  footnote  to  Shafer  v.  Lacock,  29  L.  R.  A.  254«  which  holds  negligence 
presumed  from  burning  of  house  through  fire  set  from  sparks  from  fire-pot 
placed  on  roof  by  workmen. 

Distinguished  in  Kepner  v.  Harrisburg  Traction  Co.  183  Pa.  26,  38  Atl.  416. 
holding  mere  breaking  of  trolley  wire  does  not  raise  presumption  of  negligence 
against  traction  company  in  action  for  injuries. 

Burden    of    ■hovrlns    dne    care. 

Approved  in  Hebert  v.  Lake  Charles,  Ice,  Light,  &  Waterworks  Co.  Ill  La. 
.526,  64  L.  R.  A.  104,  100  Am.  St.  Rep.  505,  35  So.  731,  holding  burden  of  show- 
ing due  care  rests  on  defendant  electrical  company  where  pedestrian  not  con> 
tributorily  negligent  is  electrocuted  by  detached  wire  lying  on  sidewalk;  Boyd 
V.  Portland  General  Electric  Co.  41  Or.  344,  68  Pac.  810,  holding  that  in  action 
for  negligence  defendant  must  show  due  care  when  plaintifTs  proofs  indicate, 
through  inference  and  presumption,  negligence  on  part  of  defendant. 

Contrlbntory  neRrlisence. 

Approved  in  McLaughlin  v.  Louisville  Electric  Light  Co.  100  Ky.  191,  34  L. 
R.  A.  817,  37  S.  W.  851,  holding  man  wiio,  in  exercise  of  ordinary  care,  comes  in 
contact  with  electric  light  wire  on  building  which  he  is  .engaged  in  painting  not 
guilty  of  contributory  negligence;  Frauenthal  v.  Laclede  Gaslight  Co.  67  Mo. 
App.  7,  holding  boy  seventeen  years  of  age  who,  with  knowledge  of  the  danger 
and  although  warned  not  to  do  so,  took  hold  of  broken  electric  wire,  guilty  of 
contributory  negligence. 

Cited  in  note  (31  L.  R.  A.  589)  on  contributory  negligence  of  one  injured  by 
electric  wires. 

Care   required   of   electric   llsht   company. 

Approved  in  Leavenworth  Coal  Co.  v.  Ratchford,  5  Kan.  App.  159,  48  Pac. 
927,  holding  electric  light  company  held  to  highest  degree  of  care  known  for 
purpose  of  preventing  injuries  ft-om  its  wires;  Perham  v.  Portland  Electric  Co. 
33  Or.  482,  40  L.  R.  A.  811,  72  Am.  St.  Rep.  730,  53  Pac.  14,  holding  law  requires 
of  electric  companies  utmost  degree  of  care  -in  construction,  inspection,  and  care 
of  wires  at  points  where  persons  are  liable  to  come  in  contact  with  them;  Geis- 
mann  v.  Missouri-Edison  Electric  Co.  173  Mo.  678,  73  S.  W.  654,  holding  elec- 
tric light  company  liable  for  personal  injuries  received  from  wire  not  properly 
insulated,  by  person  who  is  not  negligent,  and  while  in  place  where  he  has  right 
to  be. 

Cited  in  note   (31.  L.  R.  A.  572)   on  degree  of  care  required  of  electric  light 
companies. 
Care   required   of   carrier. 

Approved  in  Witsell  v.  West  Asheville  &  S.  S.  R.  Co.  120  N.  C.  560,  27  S.  E. 
125,  holding  carrier  not  negligent  in  failing  to  equip  cars  with  all  known  and 
approved  machinery,  unless  in  general  use  and  necessary  for  safety  of  passengers. 

NeffllRcnce  as   anestlon   for  Jury. 

Approved  in  Western  U.  Teleg.  Co.  v.  State,  82  Md.  312,  51  Am.  St.  Rep.  464, 
33  Atl.  763,  holding  evidence  that  telephone  wire  from  which  injury  sustained 
had  for  days  been  hanging  over  feed  wire,  in  such  way  as  to  abrade  insulation, 
suflScient  to  take  question  of  negligence  to  jury;  Chesson  v.  John  L.  Roper  Lum- 
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lH?r  Co.  118  N.  C.  68,  23  S.  E.  925,  holding  it  error  to  leave  question  of  ordinary 
care  or  reasonable  diligence  to  jury. 

Cited  in  Williams  v.  Southern  R.  Co.  130  N.  C.  121,  40  S.  E.  979  (dissenting 
opinion ) ,  majority  holding  emission  of  black  smoke  and  sparks  by  engine  passing 
shortly  before  fire  not  sufficient  evidence  of  negligence  to  take  case  to  jury. 

26  L.  R.  A.  814,  STERN  v.  LEE,  115  N.  C.  426,  20  S.  E.  736. 
Ltfen   of  JadiK^ment  on   land  in   ^fhlcb  bontestead  alloted. 

Approved  in  Bevan  v.  Ellis,  121  N.  C.  234,  28  S.  E.  471,  holding  lien  of  judg- 
ment on  land  in  which  homestead  has  been  allotted  does  not  terminate  in  ten 
years,  but  lasts  during  continuance  of  homestead  estate. 

Exemption  of  homestead  as  personal  riffht. 

Approved  in  Thomas  v.  Fulford,  117  N.  C.  681,  23  S.  E.  635,  holding  exemp- 
tion of  homestead  from  sale  under  execution  is  personal  right,  and  not  one  in  rem 
running  with  land. 

Sale   of  hontestead. 

Approved  in  Joyner  v.  Sugg,  132  N.  C.  588,  44  S.  E.  122,  upholding  right  of 
owner  of  homestead  land  to  sell  same,  subject  to  right  of  exemption. 

Cited  in  footnote  to  Merrill  v.  Harris,  41  L.  R.  A.  714,  which  authorizes  sale 
of  infant's  homestead  by  order  of  probate  court  for  their  benefit. 

F'ffect  on  bomestead  of  conTeyance  by  Insolvent* 

Cited  in  footnotes  to  Kennedy  v.  First  Nat.  Bank,  36  L.  R.  A.  308,  which 
sustains  right  to  claim  homestead  exemption  in  property  conveyed  to  defraud 
creditors;  Re  Tollett,  54  L.  R.  A.  222,  which  sustains  right  of  insolvent  to  have 
homestead  set  off  to  himself  in  bankruptcy,  though  all  land  previously  conveyed 
for  benefit  of  wife. 


26  L.  R.  A.  821,  MOFFITT  v.  BRAINARD,  92  Iowa,  122,  60  N.  W.  226. 

Remedy  for  i^acntlon  of  road. 

Approved  in  McLachlan  v.  Gray,  105  Iowa,  203,  74  N.  W.  773,  holding  remedy 
of  landowner  against  proposed  vacation  of  road  is  by  certiorari,  and  not  by 
injunction;  Sullivan  v.  Robbins,  109  Iowa,  239,  80  X.  W.  340,  holding  remedy 
against  illegal  vacation  of  road  is  by  certiorari,  and  not  by  mandamus. 

Injury  from   discontinuance  of  part   of  street. 

Cited  in  footnote  to  Cram  v.  Laconia,  57  L.  R.  A.  282,  which  denies  right  to 
recover  for  injury'  by  discontinuing  part  of  street  on  which  property  abuts. 

Abandonment    of    blsb^vay. 

Cited  in  note  (26  L.  R.  A.  659)   on  effect  of  abandonment  of  highway. 

Legalisation  of  establlsbment  of  blgrbipvay. 

Approved  in  Fair  v.  Buss,  117  Iowa,  105,  90  N.  W.  527,  holding  legislature  may 
legalize  establishment  of  highway  located  without  personal  notice  to  landowners. 

LeflrlslatlT^e  control  of  municipality. 

Cited  in  note  (48  L.  R.  A.  492)  on  power  of  legislature  to  impose  burdens  on 
municipalities,  and  to  control  their  local  administration  and  property. 
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Lease    hy   city   of   levee. 

Approved  in  Sanborn  v.  Van  Duyne,  90  Minn.  223,  96  N.  W.  41,  holding  lease 
by  city  for  private  purposes  of  property  acquired  for  a  levee  is  void. 

26  L.  R,  A.  840,  JOHNSOX-BRINKMAN  COMMISSION  CO.  v.  :M1SS0URI  P. 

R.  CO.  126  Mo.  344,  47  Am.  St.  Rep.  675,  28  S.  W.  870. 
Election  of  remedy. 

Followed  on  subsequent  appeal  in  72  Mo.  App.  446,  holding  replevin  maintain- 
able to  recover  wheat,  although  vendor  first  chose  to  affirm  sale  and  institute 
action  in  attachment  to  recover  purchase  price. 

Approved  in  Welsh  v.  Carder,  95  Mo.  App.  44,  68  S.  W.  580,  holding  suit 
against  pledgee  for  conversion  of  note  secured  by  chattel  mortgage  precludes 
replevin  for  goods;  Hargadine-McKittrick  Dry  Goods  Co.  v.  Warden,  151  Mo. 
584,  52  S.  W.  593,  holding  creditor  who  has  replevied  goods  from  in!»olvent 
debtor  cannot  thereafter  ask  allowance  of  his  claim  out  of  debtor's  assijjn^ 
estate;  Ottumwa  Xat.  Bank  v.  Totten,  94  Mo.  App.  604,  68  S.  W.  386,  holding 
one  who  has  pursued  his  remedy  by  attachment  to  final  judgment  cannot  there- 
after take  possession  and  foreclose  under  his  mortgage;  First  Nat,  Bank  v. 
George  R.  Barse  Live  Stock  Commission  Co.  198  111.  236,  64  X.  E.  1097.  hold- 
ing institution  of  attachment  suit,  not  prosecuted  to  judgment  but  dismissed 
without  prejudice,  does  not  constitute  election;  Trimble  v.  Wollman,  71  Mo. 
App.  480,  holding  refusal  to  interplead  for  money  garnished  not  conclusive  elec- 
tion not  to  claim  money,  where  order  to  interplead  unauthorized;  Bowman  v. 
Lickey,  86  Mo.  App.  62,  holding  one  who  has  given  deed  of  trust,  but  not  re- 
ceived loan  which  was  converted  by  lender's  agent,  has  remedy  against  lender, 
althougli  he  took  securities  from  agent  which  proved  worthless;  Hill  v.  Combs, 
92  Mo.  App.  257,  holding  fact  that  party  wrongfully  supposed  he  had  two  alterna- 
tive and  inconsistent  rights,  and  chose  one  to  which  he  was  not  entitled,  doe? 
not  prevent  his  exercising  the  other;  Garrett  v.  John  V.  Farwell  Co.  199  111. 
440,  05  N.  E.  361,  holding  election  of  remedies  obtained  by  misrepresentation  and 
fraud  not  binding. 

—  Must   be    pleaded.  * 

Approved  in  Kansas  Moline  Plow  Co.  v.  Wayland,  81  Mo,  App.  310,  holding 
estoppel  because  of  prior  assertion  of  inconsistent  remedy  not  available  unle<^ 
pleaded;  First  Nat.  Bank  v.  Barse  Live  Stock  Commission  Co.  99  111.  App.  202, 
holding  defense  that  plaintiff  has  theretofore  pursued  inconsistent  remedy  rau.<t 
be  pleaded. 

Estoppel  or  laches. 

Approved  in  Brinkerhoff-Faris  Trust  &  Sav.  Co.  v.  Horn,  83  Mo.  App.  120, 
holding  act  will  not  operate  as  estoppel  unless  other  party  changed  his  con- 
dition in  reliance  upon  it;  Sanders  v.  Chartrand,  158  Mo.  362,  59  S.  W.  95, 
holding  loan  association  not  estopped  to  deny  authority  of  its  secretary  to  sign 
note,  in  absence  of-  course  of  dealing  inducing  belief  in  such  authority;  Fir^t 
Nat.  Bank  v.  Rag<tdale,  171  Mo.  185,  71  S.  W.  178,  holding  defendant  in  replevin 
not  estopped  by  statements  as  to  ownership  of  property,  when  not  acted  upon 
by  others  or  influencing  them  to  their  detriment;  St.  Louis  Safe  Deposit  &  SftV. 
Bank  v.  Kennett  Estate,  101  Mo.  App.  308,  74  S.  W.  474,  holding  one  objecting 
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to  construction  of  smokestack  and  windows  does  not  acquiesce  therein  by  failing 
to  bring  action  before  work  is  completed. 

— ^  Assertion    of    title    la    attacbment. 

Approved  in  Boettger  v.  Roehling,  74  Mo.  App.  264,  holding  plaintiff  in  attach- 
ment cannot,  in  defense  of  interplea,  assert  title  in  himself;  Stokes  v.  Bums, 
132  Mo.  226,  33  S.  W.  460,  holding  plaintiff  in  attachment  must  defend  against 
interpleader  on  sole  ground  of  defendant's  ownership. 

26  L.  R.  A.  843,  BARKER  v.  ST.  LOUIS,  I.  M.  &  S.  R.  CO.  126  Mo.  143,  47 
Am.  St.  Rep.  646,  28  S.  W.  866. 

Res  s^mtvB, 

Approved  in  St.  Louis,  I.  M.  &  S.  R.  Co.  v.  Kelley,  61  Ark.  55,  31  S.  W.  884, 
holding  statement  of  brakeman  as  to  cause  of  injury,  made  in  response  to 
inquiry  after  injured  child  had  been  taken  away,  not  admissible  as  part  of 
res  gestw;  Ruschenberg  v.  Southern  Electric  R.  Co.  161  Mo.  80,  61  S.  W.  626, 
holding  statement  of  motorman,  made  immediately  after  accident  and  while 
standing  on  street,  inadmissible;  Cunningham  v.  Wabash  R.  Co.  79  Mo.  App. 
527,  holding  declarations  of  conductor  of  freight  train  as  to  cause  of  delay, 
made  while  delay  was  occurring,  admissible;  Koenig  v.  Union  Depot  R.  Co.  173 
Mo.  721,  73  S.  W.  637,  holding  inadmissible,  statement  by  motorman  of  car  which 
ran  over  child,  that  he  was  looking  at  another  car  and  did  not  see  child;  King 
V.  Phoenix  Ins.  Co.  101  Mo.  App.  173,  76  S.  VV.  55,  holding  admissions  of  agent 
not  competent  against  principal  unless  made  during  continuance  of  agency,  and 
as  part  of  pending  transaction;  Gotwald  v.  St.  Louis  Transit  Co.  102  Mo.  App. 
497,  77  S.  W.  125,  holding  inadmissible,  statement  of  conductor  after  ejecting 
passenger  from  moving  car,  that  he  was  ''not  going  to  stop  the  line  for  a  man.'* 

Cited  in  footnote  to  Sample  v.  Consolidated  Light  &  R.  Co.  57  L.  R.  A.  186, 
-which  holds  admissible,  declaration  of  motorman  as  to  cause  of  accident  while 
car  still  on  body  of  injured  child. 

"Waiver  of  objection  or  contention. 

Approved  in  Scarborough  v.  Blackman,  108  Ala.  659,  18  So.  735,  holding 
cross-examination  of  witness  as  to  illegal  evidence  not  waiver  of  objection 
to  introduction  of  evidence;  Metropolitan  Nat.  Bank  v.  Commercial  State  Bank, 
104  Iowa,  693,  74  N.  W.  26,  holding  objection  to  incompetent  testimony  not 
waived  by  cross-examination  concerning  it,  or  introducing  evidence  to  rebut  it; 
Palmer  v.  Kinloch  Teleph.  Co.  91  Mo.  App.  114,  holding  request  that  issue  of 
negligence  be  submitted  to  jury  does  not  waive  right  to  review  court's  prior 
refusal  to  hold  party  negligent,  as  matter  of  law;  Donnell  v.  Wright,  147  Mo. 
648,  49  S.  W.  874,  holding  contention  that  matter  is  res  judicata  not  waived  by 
offering  evidence,  where  party  constrained  to  do  so  by  adverse  ruling  of  court. 

26  L.  R.  A.  847,  BARNEY  v.  HANNIBAL  &  ST.  J.  R.  CO.  126  Mo.  372,  28  S.  W. 

1009. 
ReaerT^olr  as  dansrerons  machine. 

Approved  in  Ritz  v.  Wheeling,  45  W.  Va.  271,  43  L.  R.  A.  153,  31  S.  E.  993, 
holding  reservoir  maintained  to  furnish  public  water  supply  not  dangerous 
machine. 
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Dnty    to    fence. 

Approved  in  Savannah,  F.  &  W.  R.  Co,  v.  Beavers,  113  Ga.  412,  54  L.  R,  A. 
320,  59  S.  E.  82,  holding  railroad  not  liable  for  failure  to  protect  excavation  for 
water  tank  so  as  to  prevent  accident  to  trespassing  child;  Moran  v.  Pullmar. 
Palace  Car  Co.  134  Mo.  650,  33  L.  R.  A.  758,  56  Am.  St.  Rep.  543,  36  S.  W.  659. 
holding  ordinance  requiring  fencing  or  filling  of  excavation  only  applies  where 
excavation  is  in  such  proximity  to  highway  as  to  endanger  safety  of  travelers'. 

Liability  for  death  or  Injury  of  treapasser. 

Approved  in  Smith  v.  Jacob  Dold  Packing  Co.  82  Mo.  App.  14,  holding  Ies*a* 
entitled  to  dump  ashes  and  cinders  on  premises  not  liable  to  trespassing  boy 
burned  while  running  across  them  to  reach  pond;  Ryan  v.  Towar,  128  Mich.  476. 

55  L.  R.  A.  315,  footnote  p.  310,  92  Am.  St.  Rep.  481,  87  N.  W.  644,  holding 
landowner  maintaining  unused  building  containing  water  wheel  not  liable  i'- 
one  injured  thereon  while  rescuing  child  who  had  broken  through  stone  wall  tu 
reach  wheel;  Moran  v.  Pullman  Palace  Car  Co.  134  Mo.  650,  33  L.  R.  A.  75S. 

56  Am.  St.  Rep.  543,  36  S.  W.  659,  holding  permitting  pond  of  water  to  remain 
on  vacant  land  a  short  distance  from  highway  does  not  render  owner  of  premise- 
liable  for  droM'ning  of  boy  while  bathing  therein;  Cooper  v.  Overton,  102  Tenn. 
228,45  L.  R.  A.  597,  73  Am.  St.  Rep.  864,  52  S.  W.  183,  holding  owner  of  unfenmi 
vacant  lot  not  liable  for  drowning  of  boy  in  pond  formed  thereon  without  ownerV 
knowledge,  by  damming  up  of  natural  drain;  Ritz  v.  Wheeling,  45  W.  Va.  2tis. 
43  L.  R.  A.  152,  31  S.  E.  993,  holding  city  not  liable  for  death  of  trespasslni. 
infant  dro\^'ned  in  reservoir;  Union  Stock  Yard  &  Transit  Co.  v.  Butler,  92  III. 
App.  172,  holding  stock-yard  company  which  employed  watchman  to  keep  diil- 
dren  from  tracks  not  liable  for  injury  sustained  by  child  who  crawled  under 
car;  Griffin  v.  Chicago  &  W.  I.  R.  Co.  101  111.  App.  287,  holding  trespassins 
infant  over  nine  years  of  age  cannot  recover  for  injuries  sustained  while  hanain? 
from  side  of  moving  car,  so  that  his  foot  came  in  contact  with  low  switch: 
Griffin  v.  Chicago  &  W.  I.  R.  Co.  101  111.  App.  287,  holding  railroad  company 
owes  to  mere  trespasser  no  duty  save  to  avoid  wanton  injurj^;  Missouri.  K.  & 
T.  R.  Co.  V.  Edwards,  90  Tex.  71,  32  L.  R.  A.  827,  footnote  p.  825.  36  S.  W.  430. 
holding  injury  to  child  while  playing  on  railroad  ties  in  yard,  fenced  except  on 
side  of  track,  does  not  render  company  liable;  Clark  v.  Northern  P.  R,  Co.  20 
Wash.  149,  59  L.  R.  A.  512,  69  Pac.  636,  holding  railroad  company  permitting 
circus  to  exhibit  on  land  adjoining  its  yard  does  not  invite  citizens  to  cros< 
yard  to  reach  grounds  instead  of  going  by  highway,  so  as  to  be  liable  to  ont- 
injured  in  yard;  Grant  y.  Hass,  31  Tex.  Civ.  App.  692,  75  S.  W.  342,  holding 
one  setting  spring  gun  to  protect  melon  crop  liable  to  innocent  person  injure*! 
by  discharge  of  gun;  Simonton  v.  Citizens  Electric  Light  &,  Power  Co.  28  Tex. 
Civ.  App.  378,  67  S.  W.  530,  holding  electric  light  pole  with  foot  rests  for 
climbing  not  attractive  structure,  and  denying  recovery  tor  injury  sustaineJ 
by  child  while  climbing  it. 

Cited  in  footnotes  to  Savannah,  F.  &  W.  R.  Co.  v.  Waller,  34  L.  R.  A.  450. 
which  denies  liability  of  railroad  company  for  injury  to  seven-year-old  boy  run- 
ning under  freight  car  to  get  ball  on  request  of  employee;  Craddock  v.  Louisville 
&  N.  R.  Co.  63  L.  R.  A.  657,  which  denies  duty  of  those  in  charge  of  looomotivi' 
to  discover  at  earliest  possible  moment,  infants  on  track  at  place  remot*  from 
highway;  Ashworth  v.  Southern  R.  Co.  50  L.  R.  A.  592,  which  holds  company 
liable  for  injury  to  young  child  while  liding  on  running  l>oard  of  engine,  accord- 
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ing  to  Icno^^ii  custom  of  children:  Kopplekom  v.  Colorado  Cement  Pipe  Co.  54 
L.  R.  A.  284,  which  holds  owner  of  uninclosed  city  lot  liable  for  injury  to  young 
child  by  toppling  over  of  large  cement  pipe  used  by  children  as  plaything;  Utter- 
mohlen  v.  Bogg^s  Run  Min.  &  Mfg.  Co.  55  L.  R.  A.  911,  which  denies  liability 
of  mine  o^aiier  for  injury  to  trespassing  child  by  cable  and  pulleys  hauling  coal 
cars;  Brinkley  Car  Works  Mfg.  Co.  v.  Cooper,  57  L.  R.  A.  724,  which  denies 
liability  for  injury  to  six-year-old  boy  from  carelessly  walking  into  pool  of  hot 
water;  Paolino  v.  McKendall,  60  L.  R.  A.  133,  which  denies  duty  of  occupier 
of  land  burning  rubbish,  to  guard  young  children  accustomed  to  play  there 
from  fire. 

Doty  of  ^carrier  «s  to  fnrnlsblns  portable  steps. 

Approved  in  Young  v.  Missouri  P.  R.  Co.  93  Mo.  App.  274,  holding  carrier  not 
required  to  furnish  portable  steps  for  use  of  passengers  in  entering  or  leaving 
cars. 
Care   reqnlred  of  cblld* 

Distinguished  in  Riley  v.  Missouri  P.  R.  Co.  68  Mo.  App.  662,  holding  child 
not  negligent  if  he  exercises  degree  of  care  to  be  reasonably  expected  of  one 
of  his  years  and  capacity. 

20  L.  R.  A.  853,  PLATT  v.  JETS  A  INS.  CO.  153  111.  113,  46  Am.  St.  Rep.  877, 

38  N.  E.  580. 
Repairing    or   rebnildlniT* 

Approved  in  Lancashire  Ins.  Co.  v.  Barnard,  40  C.  C.  A.  562,  111  Fed.  705, 
holding  adjuster  of  insurance  company  has  authority  to  determine  whether  loss 
shall  be  paid  in  money  or  by  rebuilding. 

Cited  in  footnotes  to  Henderson  v.  Crescent  Ins.  Co.  35  I*.  R.  A.  385,  which 
holds  failure  to  repair  after  electing  to  do  so  makes  company  liable  for  entire 
cost  of  repairs;  Milwaukee  Mechanics*  Ins.  Co.  v.  Russell,  56  L.  R.  A.  159,  which 
holds  void,  condition  giving  insurer  option  to  rebuild  in  case  of  total  loss; 
Pennsylvania  Co.  for  Ins.  on  Lives  &  G.  A.  v.  Philadelphia  Contributionship  for 
Ins.  of  H.  from  L.  by  Fire,  57  L.  R.  A.  510,  which  holds  recovery  not  limited 
to  cost  of  replacing  structure  burned,  where  statute  requires  more  expensive 
structure  as  condition  of  rebuilding. 

Waiver  of  option   or  eleetlon. 

Approved  in  Houston  v.  Curran,  101  111.  App.  207,  holding  mortgagee  does  not, 
as  against  mortgagor,  waive  declaration  that  entire  debt  is  due  by  reason  of 
default  by  subsequently  accepting  payment  of  coupon  note. 

Cited  in  Langan  v.  Aetna  Ins.  Co.  96  Fed.  712,  holding  appraisal  of  loss  or 
damage  not  waiver  of  option  to  rebuild;  Alliance  Co-op.  Ins.  Co.  v.  Arnold,  65 
Kan.  167,  69  Pac.  174,  holding  agreement  to  arbitrate  loss  is  waiver  of  option 
to  repair;  Van  Vlissingen  v.  Lenz,  171  111.  167,  49  N.  E.  422,  holding  mortgagee 
may  waive  election  to  declare  entire  sum  due,  and  permit  indebtedness  to  con- 
tinue under  original  terms. 

Di.Htinguished  in  Elliott  v.  Merchants  &  B.  F.  Ins.  Co.  109  Iowa,  42,  79  N.  W. 
4.'52.  holding  right  to  rebuild  waived  by  election  to  arbitrate,  although  award  not 
reached. 

Mcrfrer  of  verbal  contract   tn   'writing. 

Approved  in  Todd  v.  Todd,  159  111.  415,  42  N.  E.  849,  holding  verbal  contract 
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not  merged  in   release,  purpose  of  which  was  to  carry  into  effect  part  of  the 
unwritten  contract.. 

Parol  evidence  to 'vary  sealed  Instrnnient. 

Approved  in  Osgood  v.  Skinner,  111  111.  App.  616,  holding  parol  evidence  incoiD- 
petent  to  show  oral  agreement  made  contemporaneously  with  sealed  instrument. 

26  L.  R.  A.  859,  SEYMOUR  v.  SPRING  FOREST  CEMETERY  ASSO.  144  N.  Y. 
333,  39  N.  E.  365. 

Report  of  later  appeal  in  4  App.  Div.  364,  74  N.  Y.  S.  R.  246,  38  N.  Y.  Supp. 
726. 

Ratlflcatlon  by  acceptance  of  beneflts. 

Approved  in  Pocantico  Waterworks  Co.  v.  Low,  20  Misc.  486,  46  N.  Y.  Supp. 
633,  holding  corporation  cannot  maintain  suit  to  prevent  foreclosure  of  mort«?a<re 
given  to  secure  bonds  issued  to  individual  with  consent  of  stockholders  in  con- 
sideration of   financial   assistance,  where  corporation   retains  benefits   received; 
Atlantic  Trust  Co.  v.  Crystal  Water  Co.  72  App.  Div.  546,  76  N.  Y.  Supp.  W7, 
holding  corporation  retaining  benefit  of  transaction   cannot  defend    foreclosure 
suit  on  ground  that  mortgage  lacked  statutory  assent  of  stockholders;  Dickinson 
V.  Continental  Trust  Co.  23  Misc.  495,  52  N.  Y.  Supp.  672,  holding  association 
depositing  mortgages  to  secure  stock  cannot,  while  retaining  money  received  for 
stock,  recover  mortgages  on  ground  that  transaction  was  ultra  vires;  Loewer« 
Gambrinus  Brewing  Co.  v.  Friedman,  21  Misc.  34,  46  N.  Y.  Supp.  867,  holdinir 
ratification  of  act  of  brewery  agent  in  giving  customer  new  bar  vnW  be  pre- 
sumed  where  brewery   subsequently  received   his   trade   in   consideration   of  the 
gift;   Dupignac  v.  Bernstrom,  37  Misc.  682,  76  X.  Y.  Supp.  381,  holding  agree- 
ment made  by  stockholders  with  third  person  binding  on  corporation  where  it 
has  been  partially  performed   and  corporation  has  accepted   resulting  benefit*; 
Drake  v.  New  York  Suburban  Water  Co.  26  App.  Div.  510,  50  N.  Y,  Supp.  826, 
holding  validity  of  agreement  made  between  water  company  and  contractors  to 
issue  stock  to  latter  in  payment  of  construction  cannot  be  assailed  where  benefit* 
are  retained;  White  v.  Sheppard,  41  App.  Div.  117,  58  N.  Y.  Supp.  563.  holding 
corporation  estopped  from  questioning  authority  of  its  president  to  execute  deed 
and  bill  of  sale  by  its  acceptance  and  retention  of  consideration  paid;  Wall  v. 
Niagara  Min.  &  Smelting  Co.  20  Utah,  484,  59   Pac  399,  holding  corporation 
which  accepts  property  secured  for  it  by  its  promoters  in  consideration  of  stipu- 
lated payments  bound  by  their  agreement  where  it  has  retained  benefits. 

Pnrcbase  by  officer  of  corporate  liabilities. 

Approved  in  Glenwood  Mfg.  Co.  v.  Syme,  109  Wis.  364,  85  N.  W.  -^"?.  holdin*: 
officer  and  director  of  corporation  may  purchase  outstanding  liabilities  of  corpo- 
ration at  a  discount  and  enforce  them  in  full. 

Consent  of  stockboldera. 

Approved  in  Atlantic  Trust  Co.  v.  Crystal  Water  Co.  72  App.  Div.  544.  76 
N.  Y.  Supp.  647,  holding  fact  that  bonds  were  given  for  inadequate  consideration 
no  defense  to  action  to  foreclose  mortgage  given  to  secure  them,  where  stock- 
holders assented  to  transaction. 

Rlfrht  of  corporation  to  bave  utock  canceled. 

Cited  in  footnote  to  Yeiser  v.  United  States  Board  &  Paper  Co.  52  L.  R.  ^- 
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724,  which  sustains  right  of  corporation  to  secure  cancelation  of  stock  paid  for 
out  of  secret  profits  by  subscribers  from  sale  of  property  to  corporation. 

lilSbt    of   action    by    corporatioii. 

Approved  in  Stratton's  Independence  v.  Dures,  126  Fed.  97.7,  holding  mining 
corporation  cannot  maintain  action  for  false  representations  as  to  value  made  by 
former  owner  to  nominal  stockholders;  Hutchinson  v.  Simpson,  92  App.  Div.  405, 
87  N.  Y.  Supp.  369  (concurring  opinion),  holding  corporation  cannot  recover 
against  brokers  for  false  representations  made  to  subscribers  to  agreement  to 
purchase  stock  of  company. 

ljeA«e    pf    corporate    property. 

Approved  in  Farwell  v.  Babcock,  27  Tex.  Civ.  App.  169,  65  S.  W.  509,  holding 
lease  of  entire  property  of  corporation  to  syndicate  not  void,  even  when  assailable. 

Cited  in  footnote  to  Bath  Gaslight  Co.  v.  Claffy,  36  L.  R.  A.  664,  which  denies 
right  of  lessee  of  corporation  to  escape  payment  of  rent  on  ground  that  lease 
ultra  vires. 

Remuiieratloia   of  promotera. 

Cited  in  footnote  to  Hayward  v.  Leeson,  49  L.  R.  A.  725,  which  denies  right 
of  corporate  promoters  to  remuneration  for  services  unless  voted  to  them,  or  full 
statement  incorporated  in  prospectus. 

26  L.  R.  A.  864,  SANBORN  v.  GALE,  162  Mass.  412,  38  N.  E.  710. 
Frand  as  preventlas  mnnlns  of  statute  of  limitations. 

Cited  in  footnotes  to  Mereness  v.  First  Nat.  Bank,  51  L.  R.  A.  410,  which  holds 
running  of  limitations  on  demand  certificate  of  deposit  not  interrupted  by  bank*» 
misrepresentations  in  denial  of  liability;  Smith  v.  Blachley,  53  L.  R.  A.  849, 
which  holds  running  of  limitation  against  action  to  recover  back  money  not 
prevented  by  fraud,  unless  investigation  prevented  by  affirmative  efforts. 
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